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The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETERMINED  in  the 
COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER.  Easter  Term,  26  VICT.,  to 
Hilary  Term,  27  VICT.,  both  inckisive.  By 
EDWIN  TYRRELL  HURLSTONE,  of  the  Inner 
Temple,  and  FRANCIS  JOSEPH  COLTMAN,  of 
the  Inner  Temple,  Esquires,  Barristers-at-Law. 
Vol.  II.     London,  1864. 

[1]    Exchequer  Reports,    Easter  Term,  26  Vict. 

GOUGH  V.  Everard.  April  29,  1863. — The  "possession  or  apparent  possession"  of 
a  vendor  or  mortgagor,  under  the  Bills  of  Sale  Act  (17  &  18  Viet.  c.  36),  is  in 
general  a  question  of  fact. — Where  personal  chattels  had  been  sold  under  written 
agreements  not  registered  under  the  Act,  and  after  the  sale  remained  in,  the  same 
place  in  which  they  had  been  kept  by  the  vendor,  but  there  were  circumstances 
to  shew  that  the  vendee  had  done  more  than  take  mere  formal  possession  of  them, 
and  upon  an  interpleader  issue,  after  seizure  under  a  fi.  fa.,  the  jury  found  bona 
fides  in  the  transactions :  Held,  that  the  property  seized  was  not  in  the 
"  apparent  possession  "  of  the  vendor  within  the  meaning  of  the  interpretation 
clause,  and  that  upon  the  facts  proved  there  was  sufficient  evidence  of  actual 
possession  by  the  vendee  so  as  to  prevent  the  operation  of  the  statute.  Quaere, 
whether  the  agreements  (set  out  in  the  text)  were  bills  of  sale  within  the  meaning 
of  the  Act? 

[S.  C.  32  L.  J.  Ex.  210;  11  W.  R.  702  ;  8  L.  T.  363.  Commented  on,  Robinson  v. 
Tucker,  1883,  1  Cab.  &  E.  173 :  affirmed  1884,  14  Q.  B.  D.  371.  Adopted,  Ex  parte 
Hooman ;  In  re  Fining,  1870,  L.  R.  10  Eq.  68 ;  Ex  parte  Lewis ;  In  re  Henderson,  1871, 
L.  R.  6  Ch.  App.  629.  Referred  to.  Ex  parte  Jay ;  In  re  Blenkhorn,  1874,  L.  R. 
9  Ch.  App.  700,  n.  ;  Brantom  v.  Griffits,  1876,  1  C.  P.  D.  355;  Gibbons  v.  Hickson, 
1886,  55  L.  J.  Q.  B.  121.] 

This  was  an  interpleader  issue  to  try,  as  between  the  claimant,  the  now  plaintiff, 
and  the  execution  creditor,  the  now  defendant,  the  right  to  goods,  seized  by  the 
sheriff  of  Breconshire,  on  the  11th  of  July,  1862,  under  a  fi.  fa.  issued  on  the  9th 
of  July,  by  the  now  defendant,  against  one  Henry  Ernest. 

At  the  trial,  before  Bramwell,  B.,  at  the  sittings  after  last  Hilary  Term,  the 
following  facts  appeared  : — Ernest,  the  execution  debtor,  had  been  in  business  as  a 
land  agent  and  timber  merchant,  and  had  occasionally  employed  the  plaintiff  as  a 
builder  and  in  the  sale  of  timber.  In  1859  Ernest  gave  up  business  and  employed  the 
plaintiff  to  assist  him  in  trying  to  sell  off  some  timber  at  Brecon,  a  portion  of  which 
was  stored  at  a  private  wharf  belonging  to  Ernest,  and  the  remainder  at  a  public 
wharf  in  the  custody  of  a  wharfinger.  Ernest  had  a  house  in  Brecon  which,  having 
previously  himself  occupied,  he,  in  November,  1860,  let  to  [2]  one  Thompson, 
reserving   the   right   to   use  certain  rooms,  and  keeping  a  servant  and  some  office 
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furniture  on  the  premises.  The  plaintiff  when  employed  by  Ernest  was  permitted 
by  him  to  use  these  rooms ;  but  Ernest,  who  came  occasionally  to  Brecon,  did  not 
himself  use  them  after  the  house  was  let  to  Thompson.  The  plaintiff  had  occasionally 
used  the  rooms  prior  to  April,  1862,  in  which  month  Thompson  gave  up  the  house, 
but  he  used  them  more  continuously  after  that  date.  On  the  1st  of  April,  1862,  the 
following  written  agreement<%as  entered  into  between  Ernest  and  the  plaintiff  for  the 
purchase  by  the  plaintiff  of  the  above  mentioned  timber : — 

"  Mr.  Henry  Ernest  agrees  to  sell  to  Mr.  William  Hodges  Gough,  who  agrees  to 
purchase,  all  the  timber  (rough  and  converted),  barrows,  spokes,  elves,  gates  and 
other  articles  and  materials  and  effects  of  the  said  H.  Ernest  upon  his  private  and 
upon  the  public  wharf  at  Brecon,  and  also  his  timber  waggon  there,  &c.,  at  the  price 
or  sum  of  3001.,  to  be  paid  for  by  the  acceptance  of  the  said  W.  H.  Gough  at  four 
months'  date.  The  said  H.  Ernest  agrees  to  pay  all  rent  and  other  charges  upon  the 
said  timber  and  materials  at  Brecon  for  a  period  of  six  months,  within  which  time  the 
said  W.  H.  Gough  is  to  remove  the  same.  The  said  W.  H.  Gough  is  to  have  the 
use  of  the  apartments  of  the  said  H.  Ernest,  and  of  his  servant  there,  at  any  time 
during  the  said  six  months,  free  from  charge,  to  facilitate  his  sale  and  removal  of 
the  said  timber,"  &c.  "  H.  Ernest. 

"William  H,  Gough." 

The  apartments  mentioned  in  this  agreement  were  those  in  the  house  let  to 
Thompson,  which  were  a  short  distance  from  Ernest's  private  wharf.  The  plaintiff, 
in  pursuance  of  the  agreement,  accepted  a  bill  at  four  months  for  3001.  The  plaintiff 
offered  the  timber  for  sale  on  different  occasions,  [3]  both  before  and  after  the  date 
of  the  said  agreement,  and  took  purchasers  to  see  it,  but  the  only  sales  which  he 
effected  were  subsequent  to  that  date,  being  sales  to  two  purchasers  of  a  part  of  the 
timber  at  the  private  wharf.  It  did  not  appear  that  any  notice  had  been  given  to 
the  wharfinger  at  the  public  wharf  that  the  timber  lying  there  had  been  sold  by 
Ernest  to  the  plaintiff. 

On  the  19th  of  June  the  following  written  agreement  was  entered  into  between 
Ernest  and  the  plaintiff  for  the  purchase  of  the  office  furniture  by  the  plaintiff: — 

"The  undersigned  Henry  Ernest  agrees  to  sell  and  the  undersigned  William  H. 
Gough  agrees  to  purchase  all  and  singular  the  office  and  household  and  other  fixtures, 
fittings,  furniture,  goods  and  chattels  and  effects  whatsoever  in  and  about  the  house 
and  stable,  garden  and  premises  in  Glamorgan  Street,  Brecon,  lately  occupied  by 
Mr.  T.  W.  A.  Thompson  at  the  price  of  501.  Mr.  Gough  is  to  be  at  liberty  to  hold 
possession  of  the  said  premises  without  charge  until  the  completion  of  the  repairs  to 
the  property  of  Mr.  Ernest  in  Glamorgan  Street,  and  either  to  remove  or  sell  the 
property  above  mentioned  by  auction  or  otherwise  on  the  premises.  The  said  501. 
is  to  be  paid  as  follows  : — Mr.  Gough  is  to  pay  the  amount  due  to  the  servant  Mary 
Price  for  wages,  board  and  other  disbursements  up  to  the  end  of  the  current  month 
of  her  service,  and  further  21.  18s.  6d.  for  one  month's  wages  and  board  by  way  of 
warning.  Also  to  pay  any  rates,  taxes,  &c.,  due  for  the  premises,  and  to  carry  the 
balance,  if  any,  to  the  credit  of  his  building  account  (Brecon)  against  Mr.  Ernest. 

"H.  Ernest. 

"W.  H.  Gough." 

The  servant  mentioned  in  the  above  agreements  kept  the  key  of  the  private  wharf, 
and  prior  to  the  first  agreement  the  plaintiff's  practice  was,  when  for  Ernest's 
purposes  he  [4]  required  access  to  the  timber,  to  get  the  key  from  her  and  return  it. 
About  the  period  when  the  agreement  of  the  1st  of  April  was  made,  but  at  what 
exact  time  did  not  appear,  the  plaintiff  obtained  the  key,  and  subsequently  gave  it  to 
his  son,  who  had  since  retained  it  for  his  father.  The  repairs  mentioned  in  the  agree- 
ment of  the  19th  of  June  were,  by  a  previous  agreement  of  the  19th  of  April,  to  be 
done  upon  four  houses,  two  of  which  were  to  be  ready  for  occupation  by  the  end  of 
June,  and  the  others  as  soon  afterwards  as  possible.  The  repairs  were  not  completed 
on  the  10th  of  July,  1862,  when  the  whole  of  the  propertjj^  contained  in  the  agree- 
ments of  the  1st  of  April  and  the  19th  of  June,  was  seized  by  the  sheriff  under  the 
fi.  fa.  issued  at  the  suit  of  the  defendant.  Upon  these  facts  being  proved,  the  Judge 
left  to  the  jury  the  question  whether  the  transaction  was  bona  fide  or  merely  colour- 
able, and  the  jury  found  a  verdict  for  the  plaintiff,  leave  being  reserved  to  move  to 


2  H.  &  C.  5.  GOUGH    V.  EVERARD  "  S 

enter  the  verdict  for  the  defendant  for  the  whole  or  part  of  the  goods,  with  power  for 
the  Court  to  draw  inferences  on  any  matters  of  fact. 

J.  Karslake,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly,  on 
the  ground,  first,  that  the  instruments  under  which  the  claim  arose  were  not 
registered  as  required  by  statute ;  secondly,  that  the  goods  were  in  the  possession  or 
apparent  possession  of  the  assignor,  and  subject  to  execution. 

Shee,  Serjt.,  and  Day  shewed  cause  (April  28,  1863).  First,  the  written  docu- 
ments are  not  bills  of  sale  within  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  but 
mere  memoranda  of  agreements.  By  the  interpretation  clause,  in  the  7th  section  of 
that  Act,  "  the  expression  bill  of  sale  shall  include  bills  of  sale,  assignments,  trans- 
fers, declarations  of  trust  without  transfer,  and  other  assurances  of  personal  chattels, 
[5]  and  also  powers  of  attorney,  authorities,  or  licences  to  take  possession  of 
personal  chattels  as  security  for  any  debt,  but  shall  not  include  the  following  docu- 
ments, that  is  to  say,  assignments  for  the  benefit  of  the  creditors  of  the  person 
making  or  giving  the  same ;  marriage  settlements ;  transfers  or  assignments  of  any 
ship  or  vessel  or  any  share  thereof;  transfers  of  goods  in  the  ordinary  course  of 
business  of  any  trade  or  calling ;  bills  of  sale  of  goods  in  foreign  parts  or  at  sea ;  bills 
of  lading ;  India  warrants ;  warehouse  keepers'  certificates ;  warrants  or  orders  for 
the  delivery  of  goods,  or  any  other  documents  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or  purporting  to  authorize, 
either  by  indorsement  or  by  delivery,  the  possessor  of  such  documents  to  transfer  or 
receive  goods  thereby  represented."  The  documents  which  the  Act  contemplates 
must  be  either  under  seal,  or  at  all  events  formal  instruments  of  transfer.  [Martin,  B. 
"  A  bill  of  sale  is  a  solemn  contract  under  seal,  whereby  a  man  passes  the  right  or 
interest  that  he  hath  in  goods  and  chattels : "  Tomlin's  Law  Dictionary.  He  also 
referred  to  Sheppard's  Touchstone,  tit.  "  Bargain  and  Sale."]  It  is  clear,  therefore, 
these  documents  are  not  in  strictness  bills  of  sale,  and  although  the  interpretation 
clause  gives  this  word  a  more  extended  signification,  the  case  of  Allsop  v.  Day 
(7  H.  &  N.  457)  shews  that  the  clause  will  be  construed  with  strictness,  and  that  a 
document  is  not  within  it  merely  because  it  contains  the  terms  of  a  contract  of  sale 
between  the  parties.  Pollock,  C.  B.,  there  said  :  "  If  there  is  any  clause  which  ought 
to  be  construed  with  strictness,  it  is  a  clause  which  declares  that  one  thing  shall  mean 
another."  These  documents  are  not  "assurances."  The  term  "assurance"  has  a 
recognized  legal  acceptation,  and  imports  something  by  which  property  is  assured. 
The  words  "  other  assurances  "  shew  that  in  the  [6]  contemplation  of  the  legislature 
the  instruments  previously  enumerated  are  "assurances."  The  instruments  subse- 
quently enumerated  are  foreign  to  this  case.  It  cannot  be  inferred  that  because  the 
interpretation  clause  specially  excepts  certain  documents,  they  would  if  not  excepted 
fall  within  its  general  words.  Again,  these  agreements  are  "  transfers  in  the  ordinary 
course  of  business  of  a  trade  or  calling "  within  the  exception  in  the  interpretation 
clause. 

Secondly,  the  goods  were  not  in  the  possession  or  apparent  possession  of  the 
execution  debtor.  With  regard  to  the  goods  at  the  private  wharf,  the  other  side 
may,  perhaps,  rely  on  the  language  of  the  interpretation  clause.  "  Personal  chattels 
shall  be  deemed  to  be  in  the  *  apparent  possession '  of  the  person  making  or  giving  the 
bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or  upon  any  house,  mill,  warehouse, 
building,  works,  yards,  land,  or  other  premises  occupied  by  him,  or  as  they  shall  be 
used  or  enjoyed  by  him  in  any  place  whatsoever,  notwithstanding  that  formal 
possession  thereof  may  have  been  taken  by  or  given  to  any  other  person."  The  latter 
words  restrict  the  preceding  definition.  The  plaintiff  had  not  mere  formal  possession, 
but  exclusive  manual  control  over  the  timber.  The  execution  debtor  owned  the 
private  wharf,  but  did  not  occupy  it.  The  preamble  of  the  enactment  shews  that 
the  object  of  the  legislature  was  to  prevent  fraud.  Here  the  bona  fides  are  established 
by  the  verdict  of  the  jury.  They  proceeded  to  argue  on  the  facts,  that  none  of  the 
property  was  at  the  time  of  seizure  in  the  possession  or  apparent  possession  of  the 
execution  debtor. 

J.  Karslake  and  Pinder,  in  support  of  the  rule. (a)    The  property  seized  was  in 

(a)  The  Court  directed  them  to  confine  their  arguments  to  the  second  point, 
intimating  that,  if  their  opinion  should  on  that  point  be  adverse,  the  decision  of  the 
other  question  would  become  unnecessary. 
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the  possession  or  apparent  possession  [7]  of  the  execution  debtor.  The  timber  at 
the  private  wharf  was  in  his  "apparent  possession,"  as  defined  by  the  express  words 
of  the  interpretation  clause.  He  was  the  occupier  of  the  wharf  and  liable  to  the 
rates.  The  key  was  a  mere  symbol  of  possession  which  gave  to  the  plaintiff  that 
formal  possession  to  which  the  Act  refers.  [Pollock,  C.  B.  The  whole  of  the  timber 
lying  at  the  private  wharf  was  sold  to  the  plaintiff,  and  the  key  gave  him  the  actual 
possession  of  it.]  The  object  of  the  legislature  was  to  prevent  frauds  on  creditors 
by  giving  publicity  to  transactions  of  this  nature.  The  Act  should  therefore  receive 
a  liberal  construction.  That  view  was  adopted  by  the  Court  of  Common  Pleas  in 
Ireland  in  the  case  of  Sheridan  v.  McCartney  (1 1  Irish  Com.  Law  Rep.  506),  which  is 
an  authority  distinctly  in  point.  In  that  case  the  defendant,  the  owner  of  certain 
land,  in  answer  to  a  proposal  from  one  Brooke  to  purchase  his  growing  crops,  wrote, 
accepting  the  proposal,  and  authorizing  him  to  do  everything  necessary  for  the  culture 
and  preparation  of  the  land.  Brooke  employed  his  own  men  to  tend  and  cultivate 
the  crops,  and  dismissed  the  men  whom  the  defendant  had  employed.  The  crops 
having  been  seized  by  the  sheriff  under  a  fi.  fa.  at  the  suit  of  the  plaintiff,  it  was 
held  that  they  were  in  the  apparent  possession  of  the  defendant  within  the  meaning 
of  the  Bills  of  Sale  Act,  as  being  on  land  occupied  by  him,  and  that  the  defendant's 
letter  to  Brooke  not  having  been  registered  under  the  Act,  the  crops  were  liable  to 
the  plaintiff's  execution.  As  to  the  timber  on  the  private  wharf,  this  case  cannot 
be  distinguished.  They  then  argued,  upon  the  facts,  that  there  was  no  evidence  of 
any  transfer  of  the  possession  of  any  of  the  property. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — I  am  of  opinion  that  this  rule  [8]  should  be  discharged. 
At  the  trial  the  inquiry  was  principally  directed  to  the  bona  fides  of  the  transaction, 
which  the  jury,  with  the  entire  approval  of  the  learned  Judge  who  presided,  have 
established  by  their  verdict. 

The  question  for  our  decision  is,  whether  the  Bills  of  Sale  Act  operates  to  avoid 
this  transaction  upon  the  ground  that  the  instruments  were  not  registered  under  it, 
and  that  there  was  no  such  complete  delivery  of  possession  by  the  vendor  as  to  take 
the  case  out  of  that  statute. 

I  am  of  opinion  that  the  possession  of  the  plaintiff,  the  vendee  of  the  goods,  was 
so  complete  that  the  provisions  of  the  statute  do  not  apply.  The  timber  at  the  public 
wharf  was  completely  under  his  control ;  it  was  in  his  possession  as  far  as  it  was 
capable  of  being,  and  it  was  not  in  the  possession  of  the  vendor.  As  to  the  timber 
on  the  private  wharf  the  plaintiff  had  actually  sold  a  part  of  it ;  the  key  of  the  wharf 
had  been  delivered  to  him,  and  he  had  manual  control  over  the  timber.  The  furniture 
in  the  house  was  as  much  in  his  possession  as  it  could  be.  The  question  raised  is, 
indeed,  as  my  brother  Martin  remarked  during  the  argument,  rather  one  of  fact 
than  of  law.  In  the  course  of  the  argument  the  case  of  Sheridan  v.  McCartney 
(11  Irish  Com.  Law  Rep.  506)  was  cited  on  the  part  of  the  defendant.  I  do  not 
desire  to  question  the  correctness  of  that  decision,  although  there  are  other  authorities 
with  which  that  case  is  apparently  at  variance;  but  the  judgment  of  the  Court  there 
professes  to  proceed  upon  a  liberal  construction  of  this  Act,  which  in  my  judgment 
ought  not  to  be  strained  from  its  true  construction.  If  any  class  of  Acts  ought  to 
be  construed  strictly,  it  should  be  those  which,  having  for  their  object  the  prevention 
of  fraud,  have  in  certain  cases  a  tendency  to  invalidate  bonS,  fide  contracts.  Where 
fraud  does  not  exist,  this  Act  should  at  all  events  receive  no  more  than  its  true  con- 
struction. [9]  But  whether  the  decision  of  that  case  be  correct  or  not  it  differs 
widely  from  the  present.  The  ground  upon  which  the  judgment  of  the  Court  there 
professed  to  proceed  was,  that  where,  upon  the  sale  of  a  growing  crop,  the  land  had 
remained  in  the  possession  of  the  owner,  without  lease  or  demise  of  any  kind  to  the 
vendee,  the  instrument  by  which  the  growing  crop  was  disposed  of  ought  to  have 
been  registered,  and  that  not  being  so,  the  crop  remained  in  the  possession  of  the 
owner  of  the  soil.  But  no  question  of  that  kind  arises  here.  The  property  which 
was  here  seized  was  in  the  possession  and  under  the  control  of  the  plaintiff.  I  am 
therefore  of  opinion  that  this  rule  should  be  discharged. 

Martin,  B.,  said, — I  am  of  the  same  opinion.  This  is  a  case  in  which  a  vendor 
agreed  to  sell  specific  chattels  to  a  vendee  at  a  fixed  and  ascertained  price.  By  such 
a  contract  of  sale,  which  is  termed  in  law  a  "bargain  and  sale,"  the  property  passes 
from  the  vendor  to  the  vendee,  and  at  common  law  the  possession  of  a  chattel  follows 
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the  property.  By  this  transaction,  as  proved  by  the  written  documents,  the  plaintiff, 
who  was  the  vendee,  became  the  owner  and  in  possession  of  these  goods.  Whether 
the  Bills  of  Sale  Act  was  intended  to  apply  to  a  case  like  the  present  may  be  doubtful, 
and  upon  that  point  I  express  no  opinion.  But  I  am  clearly  of  opinion  that  there  was 
evidence  to  go  to  the  jury  that  the  plaintiff  was  in  actual  possession  of  the  whole  of 
this  property. 

With  respect  to  the  timber  on  the  public  wharf,  it  was  probably  ordinary  felled 
timber,  which  was  lying  with  its  bark  stripped  off,  as  it  is  commonly  seen  on  a  wharf 
near  the  bank  of  a  river  or  canal,  for  the  purpose  of  being  removed  when  convenient. 
The  timber  of  other  persons  probably  lay  there  also,  and  it  may  well  be  that  no  [10] 
one  except  the  plaintiff  and  the  clerk  who  had  the  management  of  the  wharf  knew  to 
whom  this  timber  belonged.  The  plaintiff  proposed  to  sell  it,  and  with  that  object 
took  persons  to  see  it,  who  would  naturally  conclude  that  it  belonged  to  the  plaintiff, 
though  possibly  there  might  be  other  persons  who,  knowing  that  it  had  once  belonged 
to  the  vendor,  might  think  that  it  still  continued  to  be  his  property.  I  am  unable  to 
see  in  this  any  evidence  of  "apparent  possession  "in  the  vendor,  or  indeed  in  anyone. 
The  vendor  had  ceased  to  have  any  interest  in  the  timber.  If  anything  happened  to 
it  he  would  suffer  no  loss.  By  the  ordinary  rule  of  the  common  law  it  had  become 
the  property  of  the  vendee,  and  he  was  as  much  in  possession  of  it  as  under  the 
circumstances  he  could  be.  If  there  was  any  question  for  the  jury,  it  would  be 
whether  this  property  was  or  was  not  in  the  actual  possession  of  the  vendee  ]  And 
this  any  jury  would  upon  such  evidence  have  answered  in  the  affirmative.  But  this 
is  not  the  question  for  our  decision.  The  question  is,  whether  my  brother  Bramwell 
could  have  withdrawn  the  case  from  the  jury,  and  held,  as  matter  of  law,  that  not- 
withstanding the  property  had  been  sold,  and  the  price  paid,  the  vendee  could  under 
the  circumstances  be  deprived  of  his  possession  at  common  law.  I  am  of  opinion  that 
such  a  direction  would  have  been  wrong. 

With  regard  to  the  goods  on  the  private  wharf,  the  case  is  still  stronger.  The 
plaintiff  had  actually  taken  the  key  of  the  private  wharf  in  which  the  timber  was,  and 
this  key  was  in  the  possession  of  his  son  at  the  time  of  the  seizure.  As  to  the  furniture 
in  the  house,  the  plaintiff  was  in  the  occupation  of  the  house  and  in  possession  of  his 
own  furniture,  and  upon  what  principle  it  can  be  claimed  by  the  judgment  creditor 
I  am  at  a  loss  to  understand. 

Upon  the  question  whether  the  written  documents  were  such  as  to  require  regis- 
tration I  express  no  opinion,  since  we  [11]  only  heard  the  argument  on  one  side.  The 
point  which  I  decide  is,  that  there  was  evidence  to  go  to  the  jury,  that  all  this 
property  was  in  the  possession  of  the  vendee. 

Bramwell,  B.,  said, — I  am  of  opinion  that  this  rule  should  be  discharged  for  the 
reasons  which  have  been  stated  by  my  brother  Martin.  Whether  the  written 
documents  were  within  the  Bills  of  Sale  Act  I  offer  no  opinion.  But  assuming  that 
they  were,  the  plaintiff  is,  I  think,  nevertheless  entitled  to  judgment  for  the  whole 
of  this  property ;  for  unless  the  property  was  in  the  "  possession  or  apparent  posses- 
sion "  of  the  maker  of  the  bill  of  sale  at  the  time  when  the  process  was  executed,  the 
Act  does  not  apply.  Now  this  was  clearly  not  so  as  to  the  furniture.  The  house  was 
not  in  the  occupation  of  the  vendor  but  of  the  plaintiff,  and  the  furniture  was  in  the 
plaintiff's  use.  So  also  as  to  the  timber  on  the  private  wharf.  The  plaintiff  had  taken 
possession  as  much  as  he  could  do  so,  and  did  not  deem  it  necessary  to  remove  the 
timber  to  premises  in  his  exclusive  occupation.  The  timber  on  the  public  wharf  was 
not  in  the  actual  possession  of  the  vendor,  but  of  the  wharfinger.  Was  it  then  in  the 
vendor's  "  apparent  possession  1 "  The  expression  is  remarkable,  for,  as  possession  is 
itself  a  thing  which  appears,  I  do  not  see  how  the  "  actual  possession  "  and  the 
"  apparent  possession "  can  be  in  different  persons,  unless  some  wider  definition  be 
given  to  these  words  by  the  language  of  the  interpretation  clause.  Apart  from  that 
clause  there  was  to  my  mind  no  evidence  as  to  any  part  of  this  property,  that  the 
admitted  title  being  in  the  plaintiff  the  "possession  or  apparent  possession"  was  in  the 
vendor. 

But  next  I  will  consider  the  interpretation  clause,  which  is  as  follows  : — "  Personal 
chattels  shall  be  deemed  to  be  in  the  'apparent  possession  '  of  the  person  making  or 
giving  the  [12]  bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or  upon  any  house, 
mill,  warehouse,  building,  works,  yard,  land,  or  other  premises  occupied  by  him."  If 
the  clause  had  stopped  there  it  would  have  caused  great  difficulty  as  to  the  timber  on 
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the  private  wharf,  though  not  as  to  that  on  the  public  wharf,  and  perhaps  not  as  to 
the  furniture,  since  the  word  "occupy,"  when  applied  to  a  dwelling-house,  must,  I 
think,  mean  "actually  dwell," and  cannot  refer  merely  to  such  an  occupation  as  would 
create  a  liability  to  parochial  rates  when,  as  in  the  present  case,  the  house  itself  is 
actually  occupied.  But  at  the  trial  I  certainly  thought  that  the  timber  on  the  private 
wharf  was  upon  premises  still  in  the  occupation  of  the  vendor,  and  that  as  such  it  was 
in  his  "  apparent  possession."  I  am  now  satisfied  that  I  was  wrong.  My  error  arose 
from  not  adverting  to  the  latter  words  of  the  interpretation  clause  "  notwithstanding 
that  formal  possession  thereof  may  have  been  taken  by  or  given  to  any  other  person." 
I  construe  this  clause  to  mean  that  the  goods  shall  be  deemed  in  the  "apparent 
possession  "  of  the  vendor  as  long  as  they  are  on  premises  occupied  by  him,  if  nothing 
more  has  been  done  than  the  mere  taking  formal  possession.  But  that  where,  as  in 
the  present  case,  far  more  than  mere  formal  possession  has  been  taken,  the  clause  does 
not  apply.  I  confess,  however,  that  I  think  we  are  in  effect  differing  from  the  opinion 
expressed  by  the  Court  of  Common  Pleas  in  Ireland  in  Slieridanw.  M^Cartitey  (11  Irish 
Com.  Law  Rep.  506),  who  appear  to  me  not  to  have  adverted  to  the  important  words 
to  which  I  have  referred  in  the  latter  part  of  the  interpretation  clause.  The  ground 
of  their  judgment  I  understand  to  be  that,  although  there  was  a  perfectly  bona  fide 
sale,  and  the  crops  were  as  much  taken  possession  of  as  growing  crops  could  be,  yet, 
as  the  occupation  of  the  land  remained  in  the  seller,  the  case  was  within  the  interpreta- 
[13]-tion  clause,  and  the  crops  were  in  the  "  apparent  possession "  of  the  vendor, 
because  they  were  on  premises  occupied  by  him.  But  in  my  opinion  the  language 
of  the  interpretation  clause  is  qualified  in  the  mode  which  I  have  pointed  out,  and 
only  applies  to  cases  in  which  formal  possession  has  alone  been  given.  1  agree  with 
the  Lord  Chief  Baron  that,  in  construing  acts  of  parliament,  we  should  endeavour 
to  give  them  their  true  and  natural  construction  ;  and  even  if  we  ought  to  extend  a 
"  liberal "  construction  to  any  act  of  parliament,  I  should  not  apply  that  term  to  the 
construction  for  which  the  defendant  here  contends.  It  must  be  borne  in  mind  that 
informal  documents  like  these  agreements  are  not  prepared  by  persons  who  are  con- 
versant with  the  provisions  of  such  an  Act  as  this.  In  Sheridan  v.  M'Carttiey  (11  Irish 
Com.  Law  Rep.  506)  the  decision  appears  to  have  worked  a  hardship  and  an  injustice, 
and,  in  the  present  case,  if  the  Bills  of  Sale  Act  were  held  to  apply,  it  would,  assuming 
the  verdict  of  the  jury  correct,  have  been  a  positive  snare  to  two  innocent  persons. 
It  is  impossible  that  such  a  result  can  be  in  accordance  with  the  intention  of  the 
legislature.  I  am,  therefore,  of  opinion  that  giving  the  statute  its  strict  and  true 
construction,  there  was  no  evidence  that  any  of  these  goods  were  in  the  "apparent 
possession  "  of  the  vendor,  and  that  the  plaintiff  is  entitled  to  judgment  for  the  whole 
property. 

Rule  discharged. 


[14]  Day  v.  Bather.  April  20,  1863. — By  an  arrangement  between  the  defendant, 
an  innkeeper,  and  her  ostler,  he  had  the  profit  of  the  stables,  paying  no  rent, 
but  providing  hay,  corn,  &c.,  and  supplying  not  only  the  guests  in  the  inn  but 
residents  in  the  town,  whose  horses  he  was  allowed  to  take  care  of.  The  plaintiff, 
who  had  no  knowledge  of  this  arrangement,  arrived  at  the  defendant's  inn  with 
his  horse  and  gig,  which  were  taken  to  the  stable,  and  the  plaintiff  became  a  guest. 
He  subsequently  left,  saying  that  he  should  not  be  back  till  the  following  Monday, 
and  requested  that  his  horse  should  be  attended  to.  He  did  not  return  for  a 
fortnight,  and  in  the  meantime  the  ostler  (for  the  purpose,  as  he  said,  of  exercising 
the  horse)  drove  it  out,  when  it  took  fright  at  a  locomotive  steam-engine  and  was 
injured.  Held,  that  the  relation  of  innkeeper  and  guest  subsisted  between  the 
defendant  and  the  plaintiff",  and  consequently  the  former  was  liable  for  the  injury 
done  to  the  horse. 

[S.  C.  32  L.  J.  Ex.  171 ;  9  Jur.  (N.  S.)  440;  11  W.  R.  575 ;  8  L.  T.  205.] 

On  appeal  from  the  County  Court  of  Lancashire,  holden  at  Warrington,  the 
following  case  was  stated  for  the  opinion  of  this  Court : — 

This  action  was  brought  to  recover  501.  damages.  The  particulars  annexed  to 
the  summons  were  specially  framed,  and  contained  several  counts.     First,  for  that  the 
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defendant,  Mary  Bather,  an  innkeeper,  did  not  keep  the  horse  and  gig  of  the  plaintiff, 
her  guest,  delivered  to  the  defendant  safely  and  without  injury,  but  she  and  her 
servants  so  negligently  conducted  themselves  that  the  plaintiff's  horse  was,  on  the 
6th  of  July,  1862,  thrown  down  and  wounded,  and  became  useless  to  the  plaintiff,  and 
his  gig  was  broken,  &c.  Secondly,  for  that  the  defendant,  as  such  innkeeper,  and  her 
servants,  wrongfully  pretending  that  the  said  horse  required  exercise,  unlawfully, 
negligently  and  unskilfully  drove  the  plaintiffs  horse  and  gig  on  the  said  6th  July, 
1862,  along  the  public  highway  against  certain  steps,  wall,  palisading,  &c. ;  whereby 
the  horse  was  thrown  down  and  wounded,  and  the  gig  broken.  Thirdly,  and  for 
that  the  defendant,  being  a  livery  stable  keeper,  did  not  take  due  care  of  the  plaintiffs 
said  horse,  delivered  to  her  to  be  taken  due  care  of  for  reward ;  but  the  defendant 
and  her  servants,  on  &c.,  negligently  permitted  the  plaintiffs  said  horse  to  be  damaged 
and  become  useless  to  the  plaintiff.  Fourthly,  and  for  that  the  defendant,  being  such 
livery  stable  keeper  as  aforesaid,  did  not  take  due  care  of  the  plaintiffs  said  horse, 
delivered  to  [15]  her  to  be  taken  care  of  for  reward,  but  the  defendant  and  her 
servant,  on  &c.,  wrongfully  worked  and  used  the  said  horse,  and  threw  it  down,  and 
it  became  wounded  &c.     Fifthly,  a  count  in  trover. 

On  the  trial  it  was  proved,  that  at  the  time  in  question,  the  defendant  was  the 
keeper  of  an  inn  in  Warrington  ;  and  that  in  consequence  of  some  street  improvements, 
the  stables,  which  adjoined  and  were  held  with  the  inn,  had  been  pulled  down,  and 
other  stables  belonging  to  the  same  landlord,  but  which  were  at  some  little  distance 
and  quite  detached  from  the  inn,  were  substituted  for  them,  without  any  alteration 
in  the  rent.  That  the  arrangement  between  the  defendant  and  her  ostler,  William 
Rowles,  was  that  he  should  make  what  he  could  out  of  the  stables,  he  paying  no  rent 
for  them,  but  providing  hay  and  corn,  &c.,  and  supplying  not  only  the  guests  in  the 
inn  but  residents  in  the  town  whose  horses  he  was  allowed  to  take  care  of. 

Rowles  acted  as  ostler,  went  on  errands  when  wanted,  and  occasionally  got  his 
dinner  or  other  indulgences  in  the  inn,  but  receiving  no  wages,  and  having  no  right  to 
have  his  meals  there  at  the  defendant's  expense,  nor  did  he  live  on  the  premises. 
The  defendant  did  not  interfere  in  the  management  of  the  stables,  but  the  plaintiff 
had  no  knowledge  of  any  such  arrangement  between  the  defendant  and  her  ostler,  or 
that  the  latter  was,  as  contended,  a  livery  stable  keeper  on  his  own  account. 

In  the  month  of  June  last  the  plaintiff  arrived  at  the  defendant's  inn  with  his 
mare  and  gig,  which  were  taken  round,  as  usual  at  inns,  to  the  stable  yard,  the 
plaintiff  and  his  nephew  going  into  the  house  as  guests  and  using  it  as  their  inn. 

When  he  left  the  defendant's  inn  the  plaintiflF  said  he  should  not  be  back  till  the 
following  Monday,  and  requested  that  his  mare  might  be  properly  attended  to.  The 
plaintiff  [16]  did  not  return  for  about  a  fortnight,  and  in  the  meantime  Rowles, 
without  any  order  or  permission  from  the  defendant,  put  the  mare  into  the  gig  and 
took  her  out  for  a  drive  with  a  friend  one  Sunday  evening,  and  when  passing  along 
a  road  leading  out  of  the  town,  the  mare  took  fright  at  a  locomotive  engine  passing 
under  the  road,  became  utterly  unmanageable,  galloped  off  and  occasioned  the  injury 
complained  of.  When  taken  to  task  for  putting  the  mare  in  harness,  Rowles  said 
that  she  wanted  exercise,  that  she  was  very  spirited  and  more  than  he  could  manage 
when  on  her  back,  and  so  he  put  her  in  the  gig. 

It  was  contended  on  behalf  of  the  defendant,  first,  that  under  the  foregoing 
circumstances,  the  relation  of  master  and  servant  did  not  exist  between  the  defendant 
and  Rowles  so  as  to  make  her  responsible  for  his  acts,  the  stables  not  being  her  stables, 
but  his.  Secondly,  that  the  wrongful  act,  if  any,  being  done  without  her  sanction  or 
permission,  Rowles  only  was  responsible.  Thirdly,  that  inasmuch  as  exercise  was 
necessary  to  the  mare's  health,  it  became  the  duty  of  the  party  in  whose  custody  she 
was  left  to  give  her  exercise.  That  Rowles,  therefore,  was  justified  in  putting  her  in 
harness  as  the  most  conrenient  mode  of  giving  her  exercise  ;  that  what  followed  was 
purely  an  accident,  which  might  have  happened  to  the  most  careful  driver,  and  that 
no  one  could  be  held  responsible. 

The  Judge  overruled  all  these  objections,  and  gave  a  verdict  for  the  plaintiflF. 

Hayes,  Serjt.,  for  the  defendant.  The  defendant  is  neither  liable  as  an  innkeeper, 
nor  by  reason  of  the  relation  of  master  and  servant  between  herself  and  Rowles. 
First,  the  liability  of  an  innkeeper  and  his  guest  are  co-ordinate.  An  innkeeper  is 
liable  for  loss  or  damage  to  goods  belonging  to  a  guest,  because  they  are  infra 
hospitium :  Cayle's  [17]  case  (8  Rep.  32  a.).     But  here  the  plaintiflf  had  ceased  to  be 
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a  guest,  so  that  the  horse  was  not  infra  hospitium.(i)  [Martin,  B.  The  plaintiff 
delivered  his  horse  as  a  guest,  and  the  defendant  continued  to  keep  it  in  his  character 
of  innkeeper.]  Is  a  guest  at  liberty  to  leave  his  horse  with  an  innkeeper  for  any 
length  of  time?  If  not,  what  is  the  limit  1  is  it  a  reasonable  time?  It  cannot  be 
that  an  innkeeper  is  liable  for  an  indefinite  period  after  the  departure  of  his  guest, 
and  when  there  is  no  one  to  whom  he  can  apply  for  payment.  [Pollock,  C.  B.  When 
did  the  horse  cease  to  be  in  the  defendant's  custody  as  innkeeper?]  It  is  no  part  of 
the  duty  of  an  innkeeper  to  exercise  his  guest's  horse,  and  if  the  guest  by  his  neglect 
compels  the  innkeeper  to  do  it,  he  is  not  responsible  in  his  character  of  innkeeper. 
Secondly,  the  defendant  is  not  responsible  by  reason  of  the  relation  of  master  and 
servant.  As  regards  the  stables,  Rowles  was  not  the  servant  of  the  defendant ;  and 
even  assuming  that  he  was,  the  driving  the  horse  was  not  an  act  done  in  the  course  of 
his  employment  as  servant,  but  for  his  own  purposes,  A  master  is  not  responsible  for 
injury  resulting  from  the  negligence  of  his  servant,  unless  the  latter  was  at  the  time 
engaged  in  the  discharge  of  his  duty  as  servant:  Mitclidl  v.  Crassweller  (13  C.  B.  237). 
Moreover,  the  act  was  not  wrongful,  but  necessary  in  order  to  exercise  the  horse,  and 
the  injury  was  caused  by  mere  accident,  without  any  negligence. 

George  Browne  appeared  for  the  plaintiff,  but  was  not  called  upon  to  argue. 

[18]  Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  ought  to  be  for  the 
respondent.  The  judge  of  the  County  Court  overruled  all  the  objections,  and  we 
must  see  whether  he  was  right. 

The  first  objection  was,  that  the  relation  of  master  and  servant  did  not  exist 
between  the  defendant  and  Rowles,  so  as  to  make  her  responsible  for  his  acts,  the 
stables  not  being  her  stables,  but  his.  But  the  plaintiff  went  to  the  defendant's  inn, 
was  there  received  as  a  guest,  and  his  horse  was  taken  in  in  the  usual  way,  so  that 
any  private  arrangement  between  the  innkeeper  and  her  ostler  cannot  be  taken  into 
consideration. 

The  second  objection  was,  that  the  act  complained  of  was  done  without  the 
sanction  or  permission  of  the  defendant.  But  the  defendant  being  an  innkeeper,  and 
having  received  the  horse  in  that  character,  is  liable  for  the  injury  done  to  it  whilst 
under  her  care.  Whether  the  injury  was  done  by  the  innkeeper  or  her  servant,  or 
a  stranger,  ^'s  immaterial,  for  unless  a  guest  conducts  himself  in  such  a  manner  that 
the  loss  is  occasioned  by  his  negligence,  the  innkeeper  is  liable. 

The  third  objection  was,  that  the  injury  happened  whilst  giving  the  horse  exercise 
which  was  necessary  for  its  health.  It  may  be  that  it  was  proper  to  exercise  the 
horse,  but  the  liability  of  the  defendant  as  an  innkeeper  does  not  cease  on  that 
account. 

Martin,  B.  I  am  also  of  opinion  that  the  respondent  is  entitled  to  recover.  The 
argument  for  the  appellant  is  founded  on  a  fallacy,  for  if  the  injury  had  been  done  by 
a  stranger,  the  defendant  would  have  been  equally  responsible.  The  plaintiffs  horse 
was  received  in  the  ordinary  way  at  the  defendant's  inn,  where  he  became  a  guest. 
He  went  away  stating  that  he  should  not  return  until  the  following  [19]  Monday, 
and  requested  that  the  horse  might  be  taken  care  of,  but  he  did  not  return  for  a 
fortnight.  It  does  not  appear  whether  the  accident  occurred  before  that  Monday  or 
not,  but  we  must  infer  that  the  relation  of  innkeeper  and  guest  existed  between  the 
defendant  and  the  plaintiff  until  something  was  done  to  indicate  the  contrary.  The 
defendant's  servant  used  the  horse,  and  I  will  assume  that  it  was  not  done  improperly  ; 
still  the  defendant  having  contracted  to  take  reasonable  care  of  the  horse,  and  having 
employed  a  person  to  look  after  it,  who  did  not  take  reasonable  care  of  it,  is  responsible 
for  the  injury. 

Bramwell,  B.  I  also  think  that  the  appeal  should  be  decided  in  favour  of  the 
respondent,  and  on  this  ground,  that  before  we  can  decide  in  favour  of  the  appellant, 
we  must  be  satisfied  that  the  judge  of  the  County  Court  was  wrong.  But  I  think  he 
was  warranted  in  overruling  the  objections.  It  is  said,  that  as  a  matter  of  law,  the 
relation  of  innkeeper  and  guest  ceased  to  exist  at  the  time  of  the  accident.     I  do  not 

(b)  Sed  vide  Yorke  v.  Grenaugh,  2  Ld.  Raym.  866 ;  S.  C.  1  Salk.  388,  nom.  Ym-k 
v,  Crrindstone,  where  three  Judges  held,  against  the  opinion  of  Lord  Holt,  that  "  if  a 
man  set  his  horse  at  an  inn,  though  he  lodge  in  another  place,  that  makes  him  a  guest, 
and  the  innkeeper  is  obliged  to  receive  him ;  for  the  innkeeper  gains  by  the  horse, 
and  therefore  that  makes  the  owner  a  guest  though  he  was  absent." 
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assent  to  that.  The  judge  might  not  have  been  wrong  if  he  had  found,  as  a  matter 
of  fact,  that  the  appellant  was  not  an  innkeeper  with  reference  to  the  respondent  at 
that  time,  especially  if  this  was  the  first  time  the  respondent  had  been  at  the  inn. 
But  suppose  that  what  occurred  on  this  occasion  had  happened  before,  and  that  the 
respondent,  after  staying  away  for  a  longer  time,  had  returned  and  paid  for  the  horse, 
any  objection  that  the  relation  of  innkeeper  and  guest  did  not  exist  would  be  at  an 
end.  Upon  the  ground,  therefore,  that  no  fact  is  stated  shewing  that  the  judge  is 
wrong  in  the  conclusion  he  came  to,  there  is  no  cause  for  reversing  his  judgment. 
Appeal  dismissed. 

[20]  Blake  v.  Thirst.  April  23,  1863. — The  plaintiff  received  an  injury  by  falling 
at  night  from  the  highway  into  an  unfenced  and  unlighted  sewer,  which  was 
being  constructed  under  a  written  contract  between  the  defendant  and  certain 
local  Commissioners.  A  clause  in  the  contract  prohibited  subletting  without  the 
engineer's  consent.  The  defendant  contracted  by  parol  with  N.,  a  competent 
workman,  to  do  the  excavation,  and  brickwork,  and  the  watching,  lighting,  and 
fencing,  at  an  ascertained  price  per  yard,  while  he  supplied  the  bricks,  and  carted 
away  the  surplus  earth.  The  defendant's  name  was  on  the  carts,  and  also  on  a 
temporaiy  office  near  the  works.  He  did  not  interfere  during  the  progress  of 
the  work,  but  admitted  that  he  should  have  dismissed  N.  if  dissatisfied  with  the 
execution  of  the  work.  The  clerk  of  the  works  was  in  the  employment  of  the 
Commissioners.  Held,  upon  motion  for  a  nonsuit,  that  there  was  evidence  for 
the  jury  of  the  defendant's  liability. 

[S.  C.  32  L.  J.  Ex.  188;  11  W.  R.  1034;  8  L.  T.  251.] 

The  declaration  stated  that  the  defendant  wrongfully,  negligently  and  improperly 
made  and  dug  a  deep  cutting  or  trench  in  the  soil  of  a  certain  public  highway,  and 
kept  and  continued  the  same  so  made  and  dug  during  the  night  time  without  fixing 
or  placing  any  proper  or  sufficient  rail,  fence,  light  or  signal  at  or  near  such  cutting 
or  trench  to  denote  or  shew  that  the  same  was  so  made  and  dug  as  aforesaid,  whereby 
the  plaintiff,  whilst  lawfully  passing  along  the  said  highway,  fell  and  was  precipitated 
into  the  hole  or  trench,  and  thereby  suffered  a  concussion  of  the  brain,  &c. 

Plea.     Not  guilty. 

At  the  trial  before  Channell,  B.,  at  the  London  Sittings  in  the  present  term,  the 
following  facts  appeared : — The  action  was  brought  for  an  injury  sustained  by  the 
plaintiff,  an  infant,  from  falling  into  a  sewer,  which  was  being  constructed  in  a  public 
street  in  Surbiton.  The  accident  occurred  in  the  evening,  after  dark,  at  a  part  of  the 
excavation,  which  was  left  unfenced  and  without  light,  and  with  no  one  to  guard  it. 
There  were  gas  lights  in  the  shops  opposite,  but,  although  the  fact  was  contested  at 
the  trial,  there  was  a  preponderance  of  evidence  to  shew  that  the  light  from  them  was 
intercepted  by  a  heap  of  earth  thrown  up  in  the  process  of  excavating.  The  defen- 
dant, who  was  a  contractor  and  builder,  had  undertaken  to  construct  the  sewer,  by 
written  contract  with  the  Surbiton  Improve-[21]-ment  Commissioners,  who  were  acting 
under  powers  in  a  local  Act.  There  was  a  wooden  office  near  the  site  of  the  works 
over  which  the  defendant's  name  was  written,  and  where  he  kept  a  clerk,  and  his 
name  was  also  upon  the  carts  in  which  the  surplus  earth  was  carted  away.  The 
contract  was  produced  at  the  trial,  and  contained  a  clause  against  subletting  without 
consent,  which  appeared  to  be  a  usual  clause  in  such  contracts,  and  was  as  follows : — 
"  The  contractor  shall  not  assign,  underlet,  or  make  a  subcontract  for  the  excavation 
of  any  portion  of  the  work  unless  with  the  consent  of  the  engineer." 

The  surveyor  of  the  parish  was  examined  as  a  witness  for  the  plaintiff,  and  stated 
that  he  acted  as  the  Commissioners'  engineer  of  the  works,  and  appointed  a  clerk  of 
the  works,  who  acted  under  him ;  and  that  the  works  were  carried  on  under  the 
superintendance  of  Neave,  the  defendant's  foreman.  On  cross-examination  he  admitted 
that  he  had  not  seen  the  defendant  at  the  works  since  they  were  in  progress,  and  that 
he  never  complained  of  any  want  of  caution  or  skill  in  the  execution  of  the  work,  but 
denied  that  he  was  aware  of  any  contract  between  Neave  and  the  defendant  for 
executing  it. 

The  defendant  was  called  in  support  of  his  own  case,  and  his  evidence  was 
corroborated  by  Neave.     The  substance  of  it  was,  that,  shortly  before  the  defendant's 

Ex.  Div.  XV.— 1* 
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agreemenl  with  the  Commissioners  was  signed,  Neave,  who  whs  a  bricklayer  by  trade, 
but  understood  excavation,  and  had  frequently  executed  similar  contracts,  contracted 
with  the  defendant  to  do  the  whole  excavation,  and  put  in  the  brickwork,  and  to  light, 
watch,  and  fence  the  excavation  at  a  fixed  price  per  yard.  The  evidence  was  contra- 
dictory as  to  who  was  to  fill  in  when  the  brickwork  was  completed.  The  defendant 
was  to  supply  the  bricks  and  cart  away  the  surplus  earth.  Neave,  in  fact,  gave  the 
order  for  the  bricks,  [22]  which  were  delivered  at  the  works  and  paid  for  by  the 
defendant.  The  workmen  were  employed  by  Neave  who  paid  them  by  time,  employing 
a  time-keeper.  The  payments  were  made  out  of  weekly  advances  received  from  the 
defendant  on  account  of  the  work  as  it  progressed.  Neave  employed  two  watchmen 
to  patrol  at  night,  and  his  directions  were  that  lights  should  be  put  up  as  soon  as  the 
shops  were  closed.  After  the  accident  a  light  and  some  boards  were  put  up  by  his 
orders  at  the  spot  where  it  occurred.  The  defendant  stated  that  Neave  was  to  have 
the  entire  superintendance  of  the  work,  but  admitted  that  if  it  had  not  been  to  his 
satisfaction  he  should  have  dismissed  Neave.  The  defendant  was  ill  when  the  works 
were  first  in  progress,  and  only  visited  them  once  or  twice  before  the  accident,  and 
took  no  part  in  the  work. 

The  learned  Judge  reserved  to  the  defendant  leave  to  move  to  enter  a  verdict  for 
him,  on  the  ground  that  there  was  no  evidence  to  render  him  responsible ;  and  left 
two  questions  to  the  jury.  First,  whether  there  was  any  evidence  of  negligence  in 
the  management  or  execution  of  the  works.  Secondly,  whether  the  defendant  had 
the  control  of  the  persons  who  had  the  management  of  the  works.  The  jury  answered 
both  questions  in  the  affirmative,  and  awarded  to  the  plaintiff  201.  damages. 

J.  Brown  now  moved,  pursuant  to  the  leave  reserved,  to  enter  a  nonsuit.  The 
defendant  is  not  liable.  The  negligence  was  not  his  act.  The  relation  of  master  and 
servant  did  not  exist  between  the  defendant  and  Neave,  but  that  of  contractor  and 
subcontractor.  No  modification  of  the  general  rule  can  be  deduced  from  the  fact  that 
the  act  which  caused  the  injury  amounted  to  a  public  nuisance.  In  Overton  v.  Freeman 
(11  C.  B.  867)  it  was  contended  that  that  circum-[23]-stance  created  a  distinction,  but 
the  Court  held  that  the  subcontractor  alone  was  liable.  [Martin,  B.  In  that  case 
the  act  which  caused  the  mischief  did  not  form  an  essential  ingredient  in  the  sub- 
contract. Here,  on  the  other  hand,  it  was  done  in  immediate  pursuance  of  the 
directions  of  the  defendant.  He  referred  to  Ellis  v.  The  Sheffield  Gas  'jConsumers' 
Company  (2  E.  &  B.  767).]  The  defendant  contracted,  no  doubt,  that  the  excavation 
should  be  dug,  but  at  the  same  time  he  stipulated  that  it  should  be  adequately  lighted. 
The  cause  of  complaint  was  the  omission  to  put  up  the  requisite  lights.  Knighty.  Fox, 
(5  Exch.  721),  and  Eeedie  v.  TJie  London  and  Noiih  Western  Eailway  Company  (4  Exch. 
244),  are  to  the  same  effect  as  Overton  v.  Freeman.  No  distinction  can  arise  from  the 
clause  in  the  contract  with  the  Commissioners  against  subletting  without  the  consent 
of  the  engineer.  Even  assuming  no  implied  assent  was  given,  the  plaintiff,  a  stranger 
to  the  contract,  could  have  no  reason  to  complain,  since  Neave  was  as  competent  to 
execute  the  work  as  the  defendant.  [Channell,  B.  The  plaintiff  might  have  reason 
to  complain  on  the  ground  that  Neave  was  not  ostensibly  the  person  responsible.] 
The  real  facts  might  have  been  ascertained  on  inquiry.  [Martin,  B.  Is  it  not  clear 
that  the  relation  of  master  and  servant  existed  between  the  defendant  and  Neave  1 
The  defendant  had  control  over  Neave,  who  had  the  superintendance  of  the  works.] 
In  Beedie  v.  The  London  and  North  Western  Eaihvay  Company,  it  was  held  that  the 
circumstance  that  a  railway  company  had  reserved  to  themselves  the  power  of  dis- 
missing the  contractor's  servants  for  incompetence,  did  not  render  the  company 
responsible  for  their  negligence.  The  injury  here  was  the  result,  not  of  the  work 
for  which  the  defendant  had  contracted,  but  of  the  subcontractor's  negligence  in  the 
mode  [24]  of  executing  it.  [Pollock,  C.  B.  The  injury  was,  as  it  appears  to  me, 
caused  by  the  thing  contracted  to  be  done,  and  the  case  of  Hole  v.  The  Sittingbourne 
and  Sheerness  Eailway  Company  (6  H.  &  N.  488)  shews  that,  when  that  is  the  case,  it 
is  no  defence  to  an  action  against  the  employer,  that  the  person  whom  he  employed 
contracted  that  it  should  not  be  done  imperfectly.  My  brother  Wilde  there  says  : 
"  The  distinction  appears  to  me  to  be  that,  when  work  is  being  done  under  a  contract, 
if  an  accident  happens,  and  an  injury  is  caused  by  negligence  in  a  matter  entirely 
collateral  to  the  contract,  the  liability  turns  on  the  question  whether  the  relation  of 
master  and  servant  exists.  But  when  the  thing  contracted  to  be  done  causes  the 
mischief,  and  the  injury  can  only  be  said  to  arise  from  the  authority  of  the  employer 
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because  the  thing  contracted  to  be  done  is  imperfectly  performed,  there  the  employer 
must  be  taken  to  have  authorized  the  act  and  is  responsible  for  it."j  That  case  intro- 
duced a  new  and  subtle  distinction  at  variance  with  the  simple  rule  which  had  been 
established  by  all  the  antecedent  authorities. 

Pollock,  C.  B.  I  am  of  opinion  that  there  should  in  this  case  bo  no  rule.  The 
act  which  caused  the  mischief  was  done  by  the  order  and  under  the  immediate 
directions  of  the  defendant,  and  his  contract  with  Neave  affords  in  my  opinion  no 
answer  to  his  responsibility. 

Martin,  B.  The  view  which  I  take  of  this  case  does  not  rest  upon  the  authority 
of  Hole  V.  The  Sittingbourne  and  Sheerness  Railway  Company  (6  H.  &  N.  488).  I  think 
the  relation  of  master  and  servant  clearly  existed  between  the  defendant  and  Neave 
within  the  principle  established  by  the  more  recent  decisions. 

[25]  Bramwell,  B.  I  agree  that  there  should  be  no  rule.  The  evidence,  I  think, 
shewed  that  the  defendant  had  a  right  to  control  the  way  in  which  the  work  was  to 
be  executed.  Suppose  the  defendant  had  made  two  contracts  with  different  persons  ; 
with  one,  that  he  should  dig  the  excavation ;  with  the  other,  that  he  should  light  and 
watch  it.  It  could  not,  I  apprehend,  be  then  contended  that  he  would  not  be  himself 
responsible.  I  think  he  is  no  less  responsible  here,  though  there  is  but  one  contract 
with  a  single  individual. 

Rule  refused. 

Moulton,  Appellant,  and  Wilby,  Respondent.  April  20,  22,  1863. — The  12th  section 
of  "The  Salmon  Fishery  Act,  1861  "  (24  &  25  Vict.  c.  109),  absolutely  prohibits 
the  catching  or  attempting  to  catch,  except  by  rod  and  line,  any  salmon  within 
fifty  yards  below  any  dam,  unless  it  has  attached  to  it  a  fish-pass,  notwithstand- 
ing any  ancient  right  by  charter,  grant,  or  immemorial  usage  of  fishing  in  a 
salmon  cage. 

[S.  C.  9  Cox,  C.  C.  318 ;  32  L.  J.  M.  C.  164;  9  Jur.  (N.  S.)  472 ;  11  W.  E.  670; 

8  L.  T.  284.] 

Case  stated  under  the  20  &  21  Vict.  c.  43,  s.  2,  as  follows : — 

R,  Moulton,  T.  Barnett,  and  G.  Dobson,  upon  the  complaint  of  J.  Wilby,  were 
duly  summoned  to  appear  on  the  25th  July  last  before  us  two  justices  of  the  peace 
for  the  city  and  borough  of  Chester :  for^that  the  said  R.  Moulton,  T.  Barnett  and 
G.  Dobson  did,  on  the  26th  day  of  May  last,  catch  in  the  salmon  cage,  on  the  river 
Dee,  in  the  city  of  Chester,  and  within  fifty  yards  below  a  dam  there  existing,  six 
salmon  otherwise  than  by  rod  and  line,  contrary  to  the  provisions  of  the  12th  section 
of  the  24  &  25  Vict.  c.  109. 

Upon  hearing  the  complaint  the  before  mentioned  parties  appeared  before  us,  and 
it  was  proved  that,  on  the  26th  day  of  May  last,  the  defendants  took,  by  means  of  a 
landing  net,  six  salmon  out  of  the  salmon  cage  in  which  the  fish  were  then  impounded. 

[26]  The  salmon  cage  was  within  fifty  yards  below  a  fishing  mill  dam,  such  as  is 
mentioned  in  section  4  of  the  said  Act,  on  the  River  Dee. 

The  fishing  mill  dam  had  not  a  fish-pass  attached  thereto  in  accordance  with  the 
12th  section  of  the  24  &  25  Vict.  c.  109. 

The  mode  in  which  the  salmon  were  taken  was  similar  to  that  in  use  before  the 
passing  of  the  last  mentioned  Act. 

Since  the  passing  of  the  said 'Act,  bars  had  been  placed  in  the  salmon  cage,  which 
bars,  when  up,  constituted  a  clear  opening  for  salmon  to  pass  through  the  cage,  both 
up  and  down,  according  to  the  provisions  of  the  22nd  section  of  the  said  Act.  The 
bars  were  up  on  the  26th  day  of  May. 

For  the  defence  it  appeared  to  our  satisfaction,  and  it  was  admitted,  on  the  part 
of  the  complainant,  that  there  was  an  ancient  right  of  fishing  in  the  aforesaid  salmon 
cage  by  charter,  grant,  or  immemorial  usage,  which  right  h;id  been  purchased  many 
years  ago  by  one  Topham,  from  whom  it  descended  to  the  present  owner  Robert 
Topham,  whose  tenant  the  defendant  Moulton  was  before  and  on  the  26th  day  of 
May,  and  under  which  charter,  grant,  or  immemorial  usage  the  said  defendant  and 
previous  tenants  of  Topham  had  lawfully  fished,  and  been  used  to  fish,  before  and 
until  and  at  the  time  of  the  passing  of  the  said  Act. 

It  was  not  disputed  that  the  defendant  Moulton  was  Topham's  tenant,  and  as  such 
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tenant  was  licensed  by  Topham  (if  Topham  had  the  power  to  give  such  h'cense  by 
law)  to  do  the  act  complained  of. 

Upon  the  above  facts  we  were  of  opinion  that  the  matter  of  the  said  complaint 
had  been  proved  against  the  defendant  Moulton,  but  not  against  the  defendants 
Harnett  and  Dob-[27]-son,  and  we  dismissed  the  summons  as  against  the  said  Barnett 
and  Dobson,  and  convicted  the  said  Moulton  of  an  offence  against  the  12th  section  of 
the  said  Act  of  1861,  and  adjudged  him  to  pay  a  penalty  of  5s.  for  his  said  offence, 
and  also  adjudged  him  to  pay  Is.  for  each  salmon  so  as  aforesaid  taken. 

Annexed  to  the  case  was  the  accompanying  plan,  shewing  the  locality  of  the 
salmon  cage  and  mill  dam  referred  to. 

M'Intyre  argued  for  the  respondent  (April  21).  By  the  11th  section  (a)  of  the 
"Salmon  Fishery  Act,  1861  "  (24  &  25  Vict.  c.  109),  "no  fixed  engine  of  any  descrip- 
tion shall  be  placed  or  used  for  catching  salmon  in  any  inland  or  tidal  waters,"  &c., 
"  but  this  section  shall  not  affect  any  ancient  right  or  mode  of  fishing  as  lawfully 
exercised  at  the  time  of  the  passing  of  this  Act  by  any  person  by  virtue  of  any  grant, 
or  charter,  or  immemorial  usage ;  provided  always  that  nothing  in  this  section  con- 
tained shall  be  deemed  to  apply  to  fishing  weirs  or  fishing  mill-dams."  By  section  1 2,{b) 
[28]  "  no  dam  except  such  fishing  weirs  and  fishing  mill-dams  as  are  lawfully  in  use 
at  the  time  of  the  passing  of  this  Act,  by  virtue  of  a  grant  or  charter,  or  immemorial 

(a)  Sect.  11.  "No  fixed  engine  of  any  description  shall  be  placed  or  used  for 
catching  salmon  in  any  inland  or  tidal  water ;  and  any  engine  placed  or  used  in  con- 
travention of  this  section  may  be  taken  possession  of  or  destroyed ;  and  any  engine 
so  placed  or  used,  and  any  salmon  taken  by  such  engine,  shall  be  forfeited,  and,  in 
addition  thereto,  the  owner  of  any  engine  placed  or  used  in  contravention  of  this 
section  shall,  for  each  day  of  so  placing  or  using  the  same,  incur  a  penalty  not  exceed- 
ing 101. ;  and  for  the  purposes  of  this  section  a  net  that  is  secured  by  anchors,  or 
otherAvise  temporarily  fixed  to  the  soil,  shall  be  deemed  to  be  a  fixed  engine,  but  this 
section  shall  not  affect  any  ancient  right  or  mode  of  fishing  as  lawfully  exercised  at 
the  time  of  the  passing  of  this  Act  by  any  person  by  virtue  of  any  grant  or  charter 
or  immemorial  usage ;  provided  always,  that  nothing  in  this  section  contained  shall  be 
deemed  to  apply  to  fishing  weirs  or  fishing  mill  dams." 

(b)  Sect.  12.  "The  following  regulations  shall  be  observed  with  respect  to  dams  : — 
"  (1)  No  dam  except  such  fishing  weirs  and  fishing  mill  dams  as  are  lawfully  in  use 

at  the  time  of  the  passing  of  this  Act,  by  virtue  of  a  grant  or  charter  or  immemorial 

usage,  shall  be  used  for  the  purpose  of  catching  or  facilitating  the  catching  of  salmon  : 

"  1.  Any  person  catching  or  attempting  to  catch  salmon  in  contravention  of  this 

section  shall  incur  a  penalty  not  exceeding  51.  for  each  offence,  and  a  further  penalty 

not  exceeding  11.  for  each  salmon  which  he  catches : 

"  2.  All  traps,  nets,  and  contrivances  used  in  or  in  connection  with  the  dam  for 
the  purpose  of  catching  salmon  shall  be  forfeited  : 

"  3.  All  salmon  caught  in  contravention  of  the  above  prohibition  shall  be  for- 
feited : 
"  And  no  fishing  weir,  although  lawfully  in  use  as  aforesaid,  shall  be  used  for  the 
purposes  of  catching  salmon  unless  it  have  therein  such  free  gap  as  is  hereinafter 
mentioned  ;  and  no  fishing  mill  dam,  although  lawfully  in  use  as  aforesaid,  shall  be 
used  for  the  purposes  of  catching  salmon  unless  it  have  attached  thereto  a  fish-pass 
of  such  form  and  dimensions  as  shall  be  approved  of  by  the  Home  Office,  nor  unless 
such  fish-pass  has  constantly  running  through  it  such  a  flow  of  water  as  will  enable 
salmon  to  pass  up  and  down  such  pass,  but  so  nevertheless  that  such  pass  shall  not 
be  larger  nor  deeper  than  requisite  for  the  above  purposes  : 

"  (2)  No  person  shall  catch  or  attempt  to  catch,  except  by  rod  and  line,  any  salmon 
in  the  head  race  or  tail  race  of  any  mill,  or  within  fifty  yards  below  any  dam,  unless 
such  mill  or  dam  has  attached  thereto  a  fish-pass  of  such  form  and  dimensions  as  may 
be  approved  by  the  Home  Office,  and  such  fish-pass  has  constantly  running  through 
it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up  and  down  it ;  and  if  any 
person  acts  in  contravention  of  the  foregoing  provision : 

"1.  He  shall  incur  a  penalty  not  exceeding  21.  for  each  offence,  and  a  further 
penalty  not  exceeding  11.  for  every  salmon  so  caught : 

"  2.  He  shall  forfeit  all  salmon  caught  in  contravention  of  this  section,  and  all 
nets  or  other  instruments  used  or  placed  for  catching  the  same." 
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usage,  shall  be  used  for  the  purpose  of  catching  or  facilitating  the  catching  of  salmon," 
&c.  "  And  no  fishing  mill-dam,  although  lawfully  in  use  as  aforesaid,  shall  be  used 
for  the  purpose  of  catching  salmon,  unless  it  have  attached  thereto  a  fish-pass  of  such 
form  and  dimensions  as  shall  be  approved  of  by  the  Home  Office,  nor  unless  such  fish- 
pass  has  constantly  running  [29]  through  it  such  a  flow  of  water  as  will  enable  salmon 
to  pass  up  and  down  such  pass,"  &c.  "  and  no  person  shall  catch  or  attempt  to  catch, 
except  by  rod  and  line,  any  salmon  in  the  head-race  or  tail-race  of  any  mill,  or  within 
fifty  yards  below  any  dam,  unless  such  mill  or  dam  has  attached  thereto  a  fish-pass  of 
such  form  and  dimensions  as  may  be  approved  by  the  Home  Office,  and  such  fish-pass 
has  constantly  running  though  it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up 
and  down  it."  The  fact  that  there  was  an  ancient  right  of  fishing  in  the  salmon 
cage,  does  not  bring  the  case  within  the  exception  contfl,ined  in  the  1 1  th  section,  for 
as  no  fish-pass  was  attached  to  the  mill-dam,  as  required  by  the  12th  section,  the 
catching  salmon,  except  by  rod  and  line,  within  fifty  yards  below  the  dam,  is 
absolutely  prohibited. 

The  Court  then  called  on 

Beavan,  for  the  appellant.  The  case  falls  within  the  exemption  contained  in  the 
11th  section.  The  "cage"  is  no  part  of  a  "fishing  weir,"  or  a  "fishing  mill-dam," 
but  a  "fixed  engine,"  by  means  of  which  an  "ancient  right  or  mode  of  fishing  was 
lawfully  exercised  at  the  time  of  the  passing  of  the  Act."  The  mill-dam  commences 
at  the  mill  and  terminates  at  the  letter  A  on  the  plan.  Section  12  only  prescribes 
regulations  "  with  respect  to  dams ; "  and  by  the  interpretation  clause  (sect.  4),  "  dam  " 
means  "all  weirs  and  other  fixed  obstructions  used  for  the  purpose  of  damming  up 
water."  Therefore,  this  cage  is  not  within  the  provisions  of  the  first  portion  of  the 
12th  section.  It  is  not  within  the  second  portion  of  that  section,  because  it  relates 
to  fishing  within  fifty  yards  below  any  dam,  with  nets  or  other  instruments,  which 
may  be  taken  possession  of.  That  cannot  apply  to  a  cage,  which  is  affixed  to  the 
freehold.  Again,  the  21st  section,  which  prohibits  the  fishing,  except  by  rod  and 
line,  between  certain  hours  on  Saturday  [30]  and  Monday,  applies  to  fishing  with 
nets  or  moveable  instruments.  The  case  finds  that  the  requisitions  of  the  22nd  section 
have  been  complied  with. 

M'lntyre  in  reply.  The  11th  section  relates  to  "fixed  engines,"  which,  if  placed 
or  used  in  contravention  of  that  section,  may  be  taken  possession  of  and  destroyed. 
This  "  cage  "  is  part  of  the  fishing  mill-dam,  and  fishing  weirs  and  fishing  mill-dams 
are  expressly  excepted  from  the  reservation  of  ancient  rights  in  the  11th  section. 
[Martin,  B.  I  doubt  whether  the  weir  as  shewn  on  the  plan  is  a  fishing  mill-dam.] 
Under  the  second  portion  of  the  12th  section,  it  is  immaterial  whether  the  fish  are 
caught  by  a  fixed  engine  or  a  fishing  weir  or  dam,  for  the  catching  them  within  fifty 
yards  below  any  dam  is  absolutely  prohibited,  unless  it  has  a  fish-pass  attached  to  it. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  conviction  was  right.  The  11th 
section  has  really  no  bearing  on  this  case.  That  section  prohibits  the  placing  or  using 
fixed  engines  of  any  description  for  catching  salmon,  but  provides  that  it  "  shall  not 
affect  any  ancient  right  or  mode  of  fishing  as  lawfully  exercised  at  the  time  of  the 
passing  of  the  Act  by  any  person  by  virtue  of  any  grant,  charter,  or  immemorial  usage." 
No  doubt,  the  present  mode  of  fishing  in  a  salmon-cage  is  sanctioned  by  immemorial 
usage,  but  the  1 2th  section  expressly  says  that,  "  no  person  shall  catch  or  attempt  to 
catch,  except  by  rod  and  line,  any  salmon  in  the  head-race  or  tail-race  of  any  mill,  or 
within  fifty  yards  below  any  dam,  unless  such  mill  or  dam  has  attached  thereto  a 
fish-pass."  This  weir  or  dam  had  no  fish-pass,  and  therefore  the  using  the  "cage" 
for  the  purpose  of  catching  fish  was  an  off"ence  for  which  the  party  incurred  a  penalty 
under  that  section.  [31]  For  these  reasons,  I  think  that  the  conviction  ought  to  be 
affirmed. 

Martin,  B.  I  am  of  the  same  opinion.  Although  at  one  time  I  entertained  some 
doubt,  I  am  now  satisfied  that,  according  to  the  true  construction  of  this  part  of  the 
12th  section,  it  is  an  absolute  prohibition  against  catching  or  attempting  to  catch, 
except  by  rod  and  line,  any  salmon  within  fifty  yards  below  a  dam,  unless  a  fish-pass 
is  attached  to  it.  Then  the  23rd  and  24th  sections  enable  any  proprietor  of  a  fishery, 
who  may  be  a  distinct  person  from  the  owner  of  the  dam,  with  the  written  consent 
of  the  Home  Office,  to  attach  a  fish-pass  to  any  dam  adversely  to  the  owner.  There- 
fore it  seems  to  me  that  the  conviction  was  i-ight. 

Bramwell,  B,     I  am  of  the  same  opinion.     The  exemption   contained   in    the 
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11th  section  has  no  bearing  on  this  question.  It  means  that  nothing  in  that  section 
shall  affect  any  ancient  right  of  fishing  by  any  fixed  engine,  provided  it  is  not  a 
fishing  weir  or  fishing  mill-dam.  The  12th  section  begins  thus:  "The  following 
regulations  shall  be  observed  with  respect  to  dams."  The  first  is  a  prohibition  against 
using  any  dam  for  catching  salmon,  except  such  fishing  weirs  and  fishing  mill-dams 
as  were  used,  at  the  time  of  the  passing  of  the  Act,  by  virtue  of  a  grant  or  charter 
or  immemorial  usage.  The  section  proceeds  to  say  that  "no  fishing  weir,  although 
lawfully  in  use  as  aforesaid,  shall  be  used  for  the  purpose  of  catching  salmon  unless 
it  have  therein  such  free  gap  as  is  hereinafter  mentioned ;  and  no  fishing  mill-dam, 
although  lawfully  in  use  as  aforesaid,  shall  be  used  for  the  purpose  of  catching  salmon 
unless  it  have  attached  thereto  a  fish-pass."  Now  this  weir  or  mill-dam  had  not  a 
fish-pass  attached  to  it.  My  brother  Martin  has  expressed  a  doubt  whether  the  weir 
is  a  fishing  mill-dam.  [32]  My  notion  is,  that  if  a  person  uses  it  for  the  purpose  of 
catching  fish,  he  avails  himself  of  it  as  a  fishing  mill-dam,  although  it  does  not  belong 
to  him ;  for  if  no  weir  was  there  the  cage  would  be  of  no  use,  since  the  cage  has  only 
the  effect  of  a  cage  by  reason  of  the  weir  being  there  to  stop  the  fish  from  going  in 
any  other  direction.  The  case  might  not  have  been  within  the  Act  if  the  weir  had 
been  placed  some  fifty  yards  lower  down  the  river.  No  doubt  there  is  difficulty  in 
giving  this  construction  to  the  Act,  for  possibly  the  weir  might  belong  to  a  person 
who  was  not  the  owner  of  the  fishery,  and  the  latter  would  therefore  be  deprived  of 
his  right,  or,  at  least,  compelled  to  pay  a  consideration  to  preserve  it.  On  the  other 
hand  it  is  manifest  that,  if  a  fish-pass  is  attached  to  a  mill-dam,  the  efficacy  of  the 
dam  for  confining  the  water  for  the  mill  is  diminished.  However,  Mr.  M'lntyre  has 
convinced  me  that  a  person  cannot  fish  with  a  net  within  fifty  yards  below  any  dam, 
unless  a  fish-pass  is  attached  to  it,  although  he  may  have  had  an  ancient  right  of 
fishing  there.  It  seems  to  me  that,  instead  of  that  enactment  being  a  hardship,  it 
will  prove  beneficial  to  the  persons  whose  rights  are  restrained. 

Wilde,  B.  I  am  of  the  same  opinion.  The  appellant  is  in  this  dilemma.  If  this 
"  cage  "  is  a  portion  of  a  dam  used  for  fishing,  it  falls  within  the  first  provision  of  the 
12th  section,  because  it  is  a  fishing  mill-dam  which  has  no  fish-pass  attached  to  it; 
but,  if  the  "  cage  "  is  not  a  portion  of  a  dam,  the  case  falls  within  the  second  branch 
of  the  regulations  in  the  12th  section,  which  says  that  no  person  shall  catch  or  attempt 
to  catch,  except  by  rod  and  line,  any  salmon  within  fifty  yards  below  any  dam,  unless 
it  has  a  fish-pass  attached  to  it.  It  seems  to  me  that  the  case  is  plain,  and  that  the 
conviction  ought  to  be  affirmed. 

Determination  of  justices  affirmed. 

[33]  Williams  v.  Blackwall.  April  22,  1863.— Under  the  11th  section  of 
"The  Salmon  Fishing  Act,  1861,"  the  right  to  take  possession  of  or  destroy  any 
engine  placed  or  used  for  catching  salmon  in  contravention  of  that  section  extends 
to  all  persons,  and  is  not  limited  to  conservators  or  overseers  appointed  under 
the  33rd  section. 

[S.  C.  32  L.  J.  Ex.  174 ;  9  Jur.  (N.  S.)  579 ;  11  W.  R.  621 ;  8  L.  T.  252.] 

Declaration.  For  that  the  defendant  seized,  cut  to  pieces  and  destroyed  the 
plaintifi's  fishing  nets  and  poles,  and  converted  the  same  to  the  defendant's  own  use, 
and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  thereof. 

Plea.  That  before  and  at  the  time  of  the  alleged  grievances  in  the  declaration 
complained  of,  the  plaintiff  had  placed,  and  had  been  and  was  using,  in  a  certain  tidal 
water,  to  wit,  the  river  Conway,  certain  fixed  engines  for  catching  salmon  in  contraven- 
tion of  the  provisions  of  "The  Salmon  Fishery  Act,  1861  ;"  and  that  the  fishing  nets 
and  poles  mentioned  in  the  declaration  are  the  said  fixed  engines  so  placed  and  used 
by  the  plaintiff'  in  the  river  Conway  as  aforesaid.  And  the  defendant  says  that  he 
took  possession  of  and  destroyed  the  said  fishing  nets  and  poles  by  order  and  under 
the  direction  of  one  Edmund  Sharp,  as  and  then  being  the  conservator  of  the  said 
river,  duly  appointed  in  that  behalf,  as  he  lawfully  might,  under  the  provisions  of  the 
said  act  of  parliament,  for  the  cause  aforesaid,  which  are  the  grounds  complained  of. 

Replication.  That  the  said  Edmund  Sharp  was  appointed  by  the  justices  of  the 
peace  in  and  for  the  county  of  Denbigh,  assembled  at  the  general  or  quarter  sessions 
of  the  peace  in  and  for  the  said  county,  conservator  or  overseer  for  the  preservation 
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of  salmon,  and  for  enforcing  for  that  purpose  the  provisions  of  the  said  Act  within 
the  limits  of  the  jurisdiction  of  such  justices,  and  was  not  otherwise  the  conservator 
of  the  said  river,  which  was  partly  in  and  bounded  by  the  said  county  of  Denbigh, 
but  the  place  [34]  where  the  said  trespasses  and  grievances  were  committed,  and 
where  the  said  fishing  nets  and  poles  were  placed  and  fixed  and  used,  was  without 
the  said  county  of  Denbigh,  to  wit,  in  the  county  of  Carnarvon,  and  not  within  the 
limits  of  the  jurisdiction  of  the  said  justices. 
L^    Demurrer,  and  joinder  thereon. 

Welsby  (J.  H.  Lloyd  with  him),  for  the  defendant.  First,  the  allegation  in  the 
plea  that  the  defendant  destroyed  the  fishing  nets  and  poles  by  order  and  under  the 
direction  of  the  conservator  of  the  river,  is  wholly  unnecessary,  for  inasmuch  as  the 
nets  and  poles  were  used  for  catching  salmon  in  contravention  of  "  The  Salmon 
Fishery  Act,  1861  "  (24  &  25  Vict.  c.  109),  any  person  might  destroy  them.  By  the 
11th  section  (ante,  p.  27,  note  (a))  of  that  Act,  "no  fixed  engine  of  any  description 
shall  be  placed  or  used  for  catching  salmon  in  any  inland  or  tidal  waters,  and  any 
engine  placed  or  used  in  contravention  of  this  section  may  be  taken  possession  of  or 
destroyed."  The  33rd  section  (by  enables  justices  of  the  peace  to  appoint  conservators 
for  the  preservation  of  salmon,  and  enforcing  for  that  purpose  the  provisions  of  the 
Act ;  but  that  does  not  limit  the  general  power  conferred  by  the  11th  section.  It  is 
not  incumbent  on  the  justices  to  appoint  a  conservator :  the  33rd  section  is  merely  a 
cumulative  provision  enabling  them  to  do  so,  if  they  think  fit.  Secondly,  it  is  con- 
sistent with  all  that  appears  on  the  record,  that  the  conservator  had  authority  to 
destroy  the  nets  and  poles.  It  was  his  duty  to  enforce  the  provisions  of  the  Act  for 
the  preservation  of  salmon  within  the  limits  of  the  jurisdiction  of  the  justices  who 
appointed  him ;  and  for  [35]  that  purpose  he  was  justified  in  destroying  nets  and 
poles  wherever  they  were  placed  in  contravention  of  the  Act. 

Aspland  for  the  plaintiff.  The  Act  does  not  authorize  every  person  to  seize  and 
destroy  fixed  engines  placed  in  contravention  of  it.  The  11th  section  must  be  read 
in  connection  with  the  33rd.  It  would  afford  temptation  for  the  wanton  destruction 
of  property  if  every  person  had  a  right  to  destroy  whatever  he  considered  a  nuisance. 
An  individual  cannot  abate  a  nuisance  if  he  is  not  otherwise  injured  by  it  than  as  one 
of  the  public  :  The  Mayor,  &c.,  of  Colchester  v.  Brooke  (7  Q.  B.  339).  A  common  informer 
cannot  sue  for  a  penalty,  unless  the  legislature  has  authorized  any  person  to  sue. 
[Pollock,  C.  B.  Where  a  river  is  partly  in  one  county  and  partly  in  another,  how  are 
the  inhabitants  of  one  county  to  preserve  their  salmon,  when  fixed  engines  are  placed 
in  the  other  county,  unless  they  have  the  power  of  removing  them  ?]  The  remedy 
is  by  indictment.  [Martin,  B.,  referred  to  the  36th  section. (i)^  Bramwell,  B.  There 
seems  no  provision  for  paying  a  conservator;  and  suppose  no  one  is  appointed?]  The 
offender  might  be  prosecuted  under  the  36th  section.  Moreover,  the  defendant 
justifies  under  his  authority  as  a  conservator;  and  when  that  is  displaced  by  the  facts 
stated  in  the  replication,  he  cannot  rely  on  a  general  authority  as  one  of  the  public, 
for  that  would  be  a  departure.  [Pollock,  C.  B.  The  defendant,  being  a  conservator, 
would  have  a  right  to  destroy  the  nets  either  by  virtue  of  his  office  or  as  one  of  the 
public] 

Welsby  was  not  called  upon  to  reply. 

[36]  Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  was  justified  in 
what  he  did. 

Martin,  B.,  and  Bramwell,  B.,  concurred. 

(by  Section  33.  "  It  shall  be  lawful  for  the  justices  of  the  peace  assembled  at  any 
general  or  quarter  sessions  of  the  peace  from  time  to  time  to  appoint  conservators  or 
overseers  for  the  preservation  of  salmon,  and  enforcing  for  that  purpose  the  provisions 
of  this  Act  within  the  limits  of  the  jurisdiction  of  such  justices." 

(6)'''  Section  36.  "  Where  any  offence  under  this  Act  is  committed  in  or  upon  any 
waters  forming  the  boundary  between  any  two  counties,  districts  of  quarter  sessions 
or  petty  sessions,  such  offence  may  be  prosecuted  before  any  justice  or  justices  of  the 
peace  in  either  of  such  counties  or  districts," 
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Mills  v.  Bayley.  April  22,  1863. — By  agreement  in  writing  between  the  plaintiff 
and  defendant,  the  plaintiff  agreed  to  take  the  emptying  of  defendant's  mill-pool 
upon  the  terms  that  the  defendant  should  pay  the  plaintiff  5d.  for  every  cubic 
yard  of  mud  taken  out  of  the  pool ;  that  the  admeasurement  of  the  mud  removed 
be  settled  by  N. ;  and  that,  if  any  dispute  arose,  it  should  be  referred  to  N.  to  be 
by  him  decided.  The  plaintiff  alleged  that  the  defendant  prevented  him  from 
completing  the  work  by  flooding  the  pool,  and  the  matter  was  referred  to  N., 
who  awarded  to  the  plaintiff  a  certain  sum  in  respect  of  the  quantity  of  mud  then 
removed,  and  another  sum  in  respect  of  damage  occasioned  to  the  plaintiff  by 
defendant  flooding  the  pool.  In  an  action  on  the  award,  the  defendant  pleaded 
that  before  it  was  made  he  revoked  the  arbitrator's  authority  :  Held,  on  demurrer 
that  the  plea  was  good,  since  the  agreement  to  refer  consisted  of  two  distinct 
parts,  viz.,  the  admeasurement  of  the  mud  and  the  settlement  of  disputes,  and 
that  the  latter  part  was  revocable  although  the  former  was  not. 

[S.  C.  32  L.  J.  Ex.  179 ;  9  Jur.  (N.  S.)  499 ;  11  W.  R.  598  ;  8  L.  T.  393.  Applied, 
Thomson  v.  Anderson,  1870,  L.  R.  9  Eq.  531  ;  In  re  Rouse  and  Meier,  1871,  L.  R. 
6  C.  P.  312.  Referred  to,  Randell  v.  Thompson,  1876,  1  Q.  B.  D.  752;  Fraser  v. 
Ehrensperger,  1883,  12  Q.  B.  D.  313  ;  In  re  Mitchell  and  Izard  and  Governor  of  Ceylon, 
1888,  21  Q.  B.  D.  411.] 

Declaration.  For  that  whereas  by  an  agreement  in  writing,  dated  the  9th  March, 
1861,  and  made  between  the  plaintiff  of  the  one  part  and  the  defendant  of  the  other 
part,  the  plaintiff  agreed  to  take  the  emptying  of  the  mill-pool  in  the  occupation  of 
the  defendant  upon  the  following  terms,  viz.,  that  the  defendant  was  to  pay  the 
plaintiff  for  every  cubic  yard  of  mud  taken  out  of  the  pool  the  sum  of  5d. ;  such  mud 
to  be  laid  upon  the  sides  of  the  pool  in  as  little  space  as  possible,  the  whole  to  be 
cleaned  out  as  soon  as  possible,  and  to  be  done  in  a  proper  and  workmanlike  manner; 
that  the  admeasurement  of  the  mud  removed  should  be  settled  by  one  T.  Neville, 
surveyor,  and  that,  if  any  dispute  arose,  the  said  dispute  should  be  referred  to  the 
said  T.  Neville,  to  be  by  him  decided.  And  whereas  it  was  afterwards  alleged  by 
the  plaintiff,  that  previously  to  the  committal  by  the  defendant  of  the  grievance  next 
hereinafter  mentioned,  he,  the  plaintiff,  pursuant  to  the  said  agreement,  proceeded 
to  the  emptying  of  the  said  pool,  and  in  manner  in  the  said  agreement  mentioned 
removed  a  quantity  of  mud  therefrom,  and  laid  the  same  upon  the  [37]  sides  of  the 
said  pool  in  as  little  space  as  possible,  and  that,  up  to  the  time  of  the  committal  of 
said  grievance,  he  the  plaintiff  did  all  things  which  by  the  terms  of  the  said  agreement 
he  ought  to  have  done,  and  in  manner  therein  provided.  And  further,  that  whilst 
the  plaintiff  was,  in  further  pursuance  of  the  said  agreement  and  in  manner  therein 
provided,  proceeding  with  the  emptying  of  the  pool  and  the  removal  and  laying  of 
the  remainder  of  the  mud  therein  contained,  the  defendant  wrongfully  caused  a  great 
body  of  water  to  flow  into  the  pool  and  continue  therein,  whereby  the  plaintiff  was 
wholly  hindered  from  completing  his  said  agreement  with  the  defendant,  and  lost  the 
gains  and  profits  that  would  have  accrued  to  him,  and,  a  dispute  having  arisen  between 
the  defendant  and  the  plaintiff  touching  the  aforesaid  allegations  of  the  plaintiff,  he 
the  plaintiff  required  the  said  T.  Neville,  pursuant  to  the  said  agreement,  to  determine 
the  truth  of  such  allegations ;  and  if  he  the  said  T.  Neville  should  find  them  proved, 
to  determine  further  the  admeasurement  of  the  mud  alleged  to  have  been  removed 
and  laid  as  aforesaid,  and  the  damage  sustained  by  the  plaintiff  by  reason  of  the 
committal  by  the  defendant  of  such  grievance  as  hereinafter  mentioned.  Averment : 
that  the  said  T.  Neville  having  taken  upon  himself  the  burthen  of  the  said  reference 
as  by  the  said  agreement  provided,  and  after  notice  to  the  parties,  having  duly  weighed 
and  considered  the  several  allegations  of  the  parties  and  the  proofs,  vouchers  and 
documents  which  had  been  given  in  evidence  before  him  by  the  parties,  and  having 
inspected  and  measured  the  said  pool  and  the  mud  alleged  to  have  been  gotten  there- 
out as  aforesaid,  did  duly  make  and  publish  his  award  in  writing  under  his  hand  of 
and  concerning  the  matters  referred  to  him  in  manner  following,  that  is  to  say,  he 
did  thereby  award  and  adjudge  that  before  the  committal  by  the  defendant  of  the 
grievance  [38]  thereinbefore  and  thereinafter  mentioned,  the  plaintiff,  pursuant  to  the 
said  agreement,  proceeded  to  the  emptying  of  the  said  pool  in  the  said  agreement 
mentioned,  and  in  manner  therein  provided  got  out  of  the  said  pool  and  laid  upon 


18  MILLS   V.  BAYLEY  2  H.  &  C  39. 

the  sides  thereof  a  large  quantity  of  mud,  and  that  up  to  the  time  of  the  committal 
of  the  said  grievance  the  plaintiff  did  all  things  which,  by  the  terms  of  the  said  agree- 
ment, he  ought  to  have  done,  and  in  manner  by  the  said  agreement  provided,  and  he 
the  said  T.  Neville  did  award  and  adjudge  that  in  respect  of  the  mud  so  gotten  and 
laid  as  hereinbefore  mentioned,  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
81.  6s.  8d.  And  he  did  further  award  and  adjudge  that  whilst  the  plaintiff  was,  in 
further  pursuance  of  the  said  agreement  and  in  manner  therein  provided,  proceeding 
further  to  empty  the  pool  and  to  get  mud  thereout,  and  lay  the  same  on  the  banks 
thereof,  and  notwithstanding  that  the  plaintiff  had  done  and  was  doing  all  things 
which,  by  the  terms  of  the  said  agreement,  he  ought  to  have  done  and  be  doing,  the 
defendant  wrongfully  caused  a  great  body  of  water  to  flow  into  the  pool  and  continue 
there,  by  means  whereof  the  plaintiff  was  wholly  hindered  from  continuing  to  remove 
and  lay  mud  thereon  as  aforesaid,  and  from  completing  his  said  agreement  with  the 
defendant,  and  lost  the  gains  and  profits  that  would  have  thereby  accrued  to  him. 
And  the  said  T.  Neville  did  award  and  adjudge  that,  in  respect  of  the  damages  so 
occasioned  to  the  plaintiff  by  the  defendant  as  aforesaid,  the  defendant  should  pay  to 
the  plaintiff  the  sum  of  101.  2s.  Id.  Averment  of  performance  of  conditions  precedent, 
and  that  all  things  happened  necessary  to  entitle  the  plaintiff  to  be  paid  by  the 
defendant  the  said  sums  of  81.  6s.  8d.  and  101.  2s.  Id.     Breach  :  nonpayment. 

Fourth  plea.  That,  before  the  making  of  the  said  alleged  award,  the  defendant 
revoked  the  said  submission  and  refer-[39]-ence  to  arbitration  and  the  authority  of 
the  said  T.  Neville  as  such  arbitrator,  and  then  gave  the  said  T.  Neville  notice  of  such 
revocation. 

Demurrer,  and  joinder  therein. 

Gray,  in  support  of  the  demurrer.  First,  it  was  not  competent  to  the  defendant 
to  revoke  the  submission,  because  the  admeasurement  by  the  arbitrator  of  the  mud 
removed  is  part  of  the  consideration  for  which  the  plaintiff  undertook  to  do  the  work. 
The  plaintiff  could  not  recover  the  agreed  price  for  the  mud  removed  until  its 
admeasurement  was  determined  by  the  arbitrator:  Brown  v.  Overbury  (11  Exch.  715). 
[Martin,  B.  The  principle  of  that  decision  is  that,  in  the  case  of  a  horse  race,  the 
stewards  are  expressly  appointed  to  determine  the  matter ;  and  therefore  that  horse 
is  the  winner  which  in  their  judgment  comes  in  first.]  In  this  case  no  action  would 
lie  until  the  damages  were  ascertained  by  the  award  of  the  arbitrator :  Scott  v.  Avery 
(5  H.  L.  811);  Scott  v.  The  Corporation  of  Liverpool  {?,  De  Gex  &  J.  334);  Marryatt 
V.  Brodericlc  (2  M.  &  W.  369).  Secondly,  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  has  rendered  this  submission  irrevocable.  By  the  3  &  4  Wm.  4, 
c.  42,  s.  39,  a  submission  to  reference  containing  an  agreement  that  such  submission 
shall  be  made  a  rule  of  Court  is  not  revocable  without  the  leave  of  the  Court.  Then, 
by  the  l7th  section  of  the  Common  Law  Procedure  Act,  1854,  "every  agreement  or 
submission  to  arbitration  by  consent,  whether  by  deed  or  instrument  in  writing  not 
under  seal,  may  be  made  a  rule  of  any  one  of  the  superior  Courts  of  law  or  equity  at 
Westminster,  on  the  application  of  any  party  thereto,  unless  such  agreement  or  sub- 
mission contain  words  purporting  that  the  parties  intend  that  it  should  not  be  made  a 
rule  of  Court."  [40]  This  agreement  contains  no  provision  that  it  shall  not  be  made 
a  rule  of  Court :  and  the  effect  of  the  17th  section  of  the  Common  Law  Procedure 
Act,  1 854,  is  to  insert  in  the  agreement  a  clause  empowering  it  to  be  made  a  rule  of 
Court. 

W.  R  Cole,  in  support  of  the  plea.  The  agreement  that  the  admeasurement  of 
the  mud  removed  shall  be  settled  by  an  arbitrator  is  separate  and  distinct  from  the 
agreement  that,  if  any  dispute  arises,  it  shall  be  decided  by  him,  and  although  the 
former  part  of  the  agreement  may  not  be  revocable,  the  latter  is.  A  mere  certificate 
as  to  the  admeasurement  of  the  mud  would  not  have  been  an  award  :  Leeds  v.  Burrows 
12  East,  1) ;  Perkins  v.  Potts  (2  Chit.  399) ;  Northampton  Gas  Light  Comptany  v.  Parnell 
(15  C.  B.  630).  But  this  action  is  brought  for  not  performing  the  award,  the  plaintiff 
treating  it  as  an  entire  award  made  in  pursuance  of  the  submission.  The  defendant 
answers,  that  before  the  award  was  made  he  revoked  the  submission.  The  question 
therefore  resolves  itself  into  the  construction  of  the  17th  section  of  the  Common  Law 
Procedure  Act,  1854.  The  9  &  10  Wm.  3,  c.  15,  enabled  parties  to  insert  in  their 
submission  an  agreement  that  it  should  be  made  a  rule  of  Court,  but  at  common  law 
a  submission  might  be  revoked,  whether  made  a  rule  of  Court  or  not :  Grreen  v.  Pole 
(6  Bing.  443) ;  Milne  v.  Gratrex  (7  East,  608) ;  King  v.  Joseph  (5  Taunt.  452).     The 
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3  &  4  Wm.  4,  c.  42,  s.  39,  prohibits  a  revocation  without  leave  of  the  Court  where 
the  submission  contains  an  express  stipulation  that  it  shall  be  made  a  rule  of  Court ; 
Kussell  on  Arbitration,  p.  154,  2nd  ed.  The  17th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  merely  provides  that  every  submission  may  be  made  a  rule  of  Court 
unless  there  is  a  statement  to  the  contrary  :  [41]  but  it  does  not  say  that  the  submission 
shall  not  be  revocable.  Therefore  that  statute  in  effect  does  no  more  than  the  9  &  10 
Wm.  3,  c.  15.     He  was  then  stopped  by  the  Court. 

Gray  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 
Where  there  is  a  reference  to  a  particular  individual  to  ascertain  the  quantity  of  work 
done  and  the  amount  due,  as,  for  instance,  where  the  parties  to  a  building  contract 
stipulate  that  an  architect  shall  certify  whether  the  work  has  been  done,  and  the  price 
to  be  paid  for  it,  neither  party  can  revoke  his  authority.  But,  here,  there  are  in  fact 
two  references,  one  as  to  the  quantity  of  mud  removed,  which,  if  it  had  stood  alone 
would  have  been  irrevocable  except  hy  consent  of  both  parties ;  the  other  as  to  the 
settlement  of  disputes,  which  might  be,  and  was  revoked. 

Martin,  B.  I  am  of  the  same  opinion,  but  I  regret  that  the  law  is  so,  and  that 
the  legislature,  when  they  were  dealing  with  the  subject  of  arbitration,  did  not  in  all 
cases  prohibit  the  revocation  of  references.  If  this  agreement  had  been  simply  that 
Neville  should  measure  and  ascertain  the  quantity  of  mud  removed  by  the  plaintiff, 
there  would  have  been  no  difficulty,  because  he  would  not,  strictly  speaking,  have 
been  an  arbitrator,  and  the  authority  conferred  on  him  would  have  been  irrevocable. 
But,  with  respect  to  the  other  part,  I  can  see  no  distinction  between  that  and  an 
ordinary  reference  of  matters  in  dispute,  which  is  revocable.  If  Neville  had  simply 
confined  himself  to  certifying  how  many  cubic  yards  of  mud  had  been  removed,  I 
think  there  might  have  been  a  good  declaration  to  which  this  plea  would  have  been 
no  answer.  But  the  plaintiff  has  declared  on  an  [42]  award,  making  him  an  arbitrator, 
and  the  plea  alleges  that  his  authority  was  revoked  before  he  made  the  award.  I, 
therefore  think  that  our  judgment  ought  to  be  for  the  defendant. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  two  clauses  are 
separate  and  relate  to  different  subjects.  The  plaintiff  was  to  be  paid  5d.  for  every 
cubic  yard  of  mud  removed ;  the  admeasurement  of  the  mud  removed  to  be  settled  by 
Neville,  and  if  any  dispute  arose  that  was  to  be  decided  by  him.  In  fact,  Neville 
filled  two  distinct  characters ;  one,  the  measurer  and  certifier  of  the  mud  removed ; 
the  other,  that  of  an  arbitrator  for  the  settlement  of  any  disputes  which  might  arise 
between  the  parties.  In  the  former  character  his  authority  was  irrevocable ;  in  the 
latter  it  was  revoked. 

Judgment  for  the  defendant. 

Batterbury  v.  Vyse.  April  22,  1863. — A  declaration  alleged  that  the  plaintiff 
agreed  to  do  certain  specified  works  for  the  defendant,  upon  the  terms  and  con- 
ditions (amongst  others)  that  the  works  were  to  be  executed  to  the  satisfaction 
of  the  defendant  and  his  architect,  "  but  no  payment  was  to  be  considered  due 
unless  upon  production  of  the  architect's  certificate."  The  declaration  averred 
performance  by  the  plaintiff  of  all  things  necessary  to  entitle  him  to  the  certificate, 
and  that  he  had  completed  the  works  to  the  satisfaction  of  the  architect ;  and 
alleged  as  a  breach  that  the  architect  unfairly  and  improperly  neglected  to  certify, 
and  "so  neglected  in  collusion  with  the  defendant  and  by  his  procurement," 
whereby  the  plaintiff  was  unable  to  obtain  payment.  Held,  on  demurrer,  that 
the  declaration  disclosed  a  good  cause  of  action,  inasmuch  as  it  imputed  fraud  in 
withholding  the  certificate. 

S.  C.  32  L.  J.  Ex.  177;  9  Jur.  (N.  S.)  754;  11  W.  R.  283;  8  L.  T.  283.  Distin- 
guished, Wood  V.  JP'oocl,  1874,  h.  R.  9  Ex.  201;  Stevensm  v.  Watson,  1879, 
4  C.  P.  D.  159.] 

Declaration.  For  that  heretofore,  to  wit,  on  (fee,  the  plaintiff  and  the  defendant 
agreed  that  the  defendant  should  employ  the  plaintiff  to  do  and  provide  for  him,  and 
that  the  plaintiff  should  do  for  the  defendant  certain  specified  works,  and  provide  for 
the  defendant  certain  specified  materials,  at  No.  125  Oxford  Street,  upon  the  [43] 
following  terms  and  conditions,  that  is  to  say  : — "All  the  words  hereinbefore  described 
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(meaning  the  description  contained  in  a  certain  specification  of  the  said  works)  are  to 
be  executed  in  the  very  best  and  most  workmanlike  manner,  with  the  very  best 
quality  of  materials  of  every  description,  under  the  superintendence  and  to  the 
satisfaction  of  Mr.  Vyse  and  his  architect.  The  works  described  are  intended  to 
embrace  everything  that  may  be  necessary  for  the  perfect  completion  of  the  several 
alterations.  If,  therefore,  through  any  error  or  inadvertence,  any  matter  or  thing 
which  may  be  deemed  by  the  architect  as  essential  to  this  end  be  omitted,  it  is  to  be 
supplied  and  performed  by  the  contractor  in  like  manner  as  if  it  had  been  particularly 
specified ;  and  if  in  the  course  of  the  work  it  should  be  found  necessary  to  make  any 
addition  to  or  omission  from  the  said  works,  such  deviation  is  not  in  any  way  to 
vitiate  the  contract,  but  the  value  of  such  works  shall  be  estimated  by  the  architect, 
and  the  value  thereof  added  to  or  deducted  from  the  contract  sum  as  the  case  may 
be,  the  decision  of  the  architect  being  final  and  conclusive  in  all  matters  affecting  the 
proposed  works.  The  amount  of  the  contract  will  be  paid  by  instalments  equal  to 
the  value  of  801.  per  cent,  of  the  value  of  the  works  executed,  the  balance  within  one 
mouth  after  final  completion  to  the  architect's  satisfaction,  but  no  payment  will  be 
considered  due  unless  upon  production  of  the  architect's  certificate."  (Then  followed 
an  agreement  by  the  defendant  to  execute  the  works  for  6101.)  Averments:  that 
pursuant  to  the  contract  the  plaintiff  did  the  specified  works  and  provided  the  materials, 
with  the  exception  of  certain  omissions  which  were  duly  required  by  the  defendant 
and  his  architect ;  and  that  he  also  did  divers  and  very  many  additional  works  which 
were  duly  required  to  be  done  by  the  defendant  and  his  architect ;  and  that  the  value 
of  the  said  works  and  materials  amounted  to  a  [44]  large  sum,  to  wit,  10001.,  whereof 
the  defendant  had  due  notice ;  and  although  the  defendant  paid  to  the  plaintiff  6001. 
on  account  of  the  said  works,  leaving  a  large  balance,  to  wit,  4001.,  of  the  fair  and 
reasonable  value  of  the  said  works,  estimated  according  to  the  said  contract,  unpaid ; 
and  although  the  plaintiff"  had  done  all  things  necessary  on  his  part  to  entitle  him  to 
have  the  value  of  the  said  extras  and  omissions  estimated  by  the  said  architect,  and 
to  entitle  him  to  the  said  architect's  certificate  for  payment ;  and  although  he  had 
completed  the  said  works  to  the  satisfaction  of  the  defendant's  architect ;  and  although 
more  than  a  month  from  such  time  had  elapsed ;  and  although  the  defendant  and  his 
architect  had,  at  all  times  since  the  doing  of  the  said  works  and  the  providing  of  the 
said  materials,  had  full  knowledge  that  the  plaintiff  was  entitled  to  be  paid  by  the 
defendant  a  large  sum  of  money  over  and  above  the  money  so  paid,  and  although  a 
reasonable  time  for  the  said  architect  to  estimate  the  value  of  the  said  additions  and 
omissions,  and  to  certify  as  aforesaid,  and  for  the  defendant  to  pay  for  the  said  works, 
had  long  since  elapsed,  yet  the  architect  had  not  estimated  the  value  of  the  said 
additions  and  omissions,  nor  had  he  certified  as  aforesaid,  but  wholly  neglected  so  to 
do,  and  had  unfairly,  improperly  and  contrary  to  the  true  intent  and  meaning  of  the 
said  contract,  neglected  to  estimate  the  value  of  the  said  additions  and  omissions, 
and  neglected  to  certify  as  aforesaid,  and  had  so  neglected  in  collusion  with  the 
defendant  and  by  his  procurement.  By  means  of  which  premises  the  plaintiff  has 
been  unable  to  obtain  payment  of  the  balance  justly  due  to  him  for  the  said  works, 
and  the  said  balance  still  remains  wholly  due  and  unpaid  to  the  plaintiff". 

Demurrer,  and  joinder  therein. 

Gat€s,  in  support  of  the  demurrer.  The  declaration  is  [45]  bad.  The  production 
of  the  architect's  certificate  is  a  condition  precedent  to  the  plaintiffs  right  to  claim 
any  payment.  [Martin,  B.  This  is,  in  substance,  a  declaration  in  case,  alleging  that 
the  defendant,  acting  in  collusion  with  the  architect,  procured  him  unfairly  and 
improperly  to  withhold  his  certificate.]  Treated  as  an  action  of  contract,  the  plaintiff" 
cannot  recover,  because  he  has  not  complied  with  the  condition  which  entitled  him  to 
payment ;  and  it  is  not  an  action  on  the  case,  because  it  does  not  charge  fraud,  or 
allege  any  duty  on  the  part  of  the  defendant  which  he  has  neglected  to  perform. 
However  unreasonable  and  oppressive  a  stipulation  or  condition  may  be,  a  Court  of 
law  is  bound  to  give  effect  to  the  terms  agreed  upon  between  the  parties :  Stadhard  v. 
Zee  (3  B.  &  S.  364,  372).  [Bramwell,  B.  That  case  does  not  touch  this.  Here  the 
complaint  is  not  that  something  has  been  done,  and  done  wrongly,  but  that  there  has 
been  an  improper  refusal  to  do  that  which  ought  to  have  been  done.]  The  opinion 
of  Erie,  J.,  in  Scott  v.  The  Corpwation  of  Liverpool  (1  Giff.  216,  223),  is  an  express 
authority  that,  in  the  absence  of  fraud,  the  withholding  the  certificate  by  the  architect 
aff"ords  no  right  of  action  against  the  defendant,  either  on  the  ground  of  a  waiver  of 
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the  condition,  or  the  substitution  of  a  new  contract,  or  on  the  ground  of  a  wrong. 
This  is  an  attempt  to  obUiin  indirectly  that  which  the  phiintiff  is  not  entitled  to  by 
the  terms  of  his  contract.  If,  indeed,  the  certificate  was  withheld  by  fraud,  the 
plaintiff  might  have  a  remedy  by  action :  Milner  v.  Field  (5  Exch.  829).  But  it  is 
consistent  with  every  allegation  in  this  declaration  that  the  architect  was  requested 
by  the  defendant  not  to  certify  because  he  was  dissatisfied  with  the  work.  [Wilde,  B. 
The  declaration  contains  an  averment  that  the  plaintiff  had  done  all  things  necessary 
to  entitle  him  to  the  certificate,  [46]  and  that  he  had  completed  the  works  to  the 
satisfaction  of  the  defendant's  architect ;  and  that,  although  the  defendant  and  his 
architect  had  knowledge  that  the  plaintiff  was  entitled  to  be  paid  the  architect 
neglected  to  certify,  "  in  collusion  with  the  defendant  and  by  his  procurement."] 
There  is  no  allegation  that  the  works  were  done  to  the  satisfaction  of  the  defendant. 
[Wilde,  B.  There  is  an  averment  that  the  plaintiff  had  done  all  things  necessary  to 
entitle  him  to  the  certificate.]  The  word  "collusion"  does  not  necessarily  imply 
fraud.  [Pollock,  C.  B.  In  Webster's  Dictionary  one  definition  of  "  collusion "  is 
"  a  secret  agreement  for  a  fraudulent  purpose."] 

J.  Brown  appeared  in  support  of  the  declaration,  but  was  not  called  upon  to 
argue,  (a) 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  declaration  is  good,  and  that  the 
plaintiff  is  entitled  to  judgment. 

Martin,  B.,  and  Bramwell,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[47]     Hulls  v.  Estcourt.     April  27,  1863. — Burgesses  created  by  the  Municipal 

Corporation  Act,  5  &  6  Wm.  4,  c.  76,  are  not  entitled  to  any  share  or  benefit 

of  the  corporate  property  enjoyed  by  the  freemen  and  burgesses  of  a  borough 
before  that  Act  passed. 

[S.  C.  32  L.  J.  Ex.  193;  9  Jur.  (N.  S.)  695;  11  W.  E.  672;  8  L.  T.  539.] 

Declaration  in  replevin  of  two  colts  of  the  plaintiff,  taken  by  the  defendant  from 
a  close  called  *'  St.  Catherine's  Meadow,"  in  the  city  of  Gloucester. 

First  avowry.  That  the  city  of  Gloucester,  in  the  county  of  the  said  city,  is  an 
ancient  city,  and  the  mayor  and  burgesses  thereof,  until  and  at  the  time  of  the  first 
election  of  councillors  of  the  said  city  under  the  statute  5  &  6  Wm.  4,  c.  76,  intituled 
"  An  Act  to  provide  for  the  regulation  of  municipal  corporations  in  England  and 
Wales,"  had  been  and  were  a  body  politic  and  corporate,  known  by  divers  names  of 
incorporation,  and  amongst  others  by  the  name  of  the  mayor  and  burgesses  of  the 
town  of  Gloucester,  and  by  the  name  of  the  mayor  and  burgesses  of  the  city  of 
Gloucester,  in  the  county  of  the  city  of  Gloucester.  That,  on  the  26th  of  December, 
A.D.  1835,  the  first  election  of  councillors  for  the  said  city  was  holden  under  the 
provisions  of  the  said  statute,  and  thereupon,  and  by  virtue  of  the  said  statute,  the 
said  body  corporate  took  and  bore  the  name  of  the  mayor,  aldermen  and  citizens  of 
the  city  of  Gloucester,  in  the  county  of  the  city  of  Gloucester,  and  then  became  and 
were,  and  from  thence  hitherto  have  been  and  still  are,  a  body  politic  and  corporate 
by  and  under  that  name.  That,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  the  said  close  in  which,  &c.,  has  been  and  still  is  a  certain  common  field, 
formerly  called  "Archdeacon's  Meadow,"  and  now  called  "St.  Catherine's  .Meadow," 
which  common  Held  was  and  is  situate  in  the  said  city  of  Gloucester,  in  the  county  of 
the  same  city.  That,  from  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary,  the  said  [48]  mayor  and  burgesses,  by  their  several  names  of  incorporation 
respectively,  had  and  used  and  respectively  were  accustomed  to  have  and  use,  and  of 
right  ought  to  have  had  and  used,  for  every  burgess  [being  an  admitted  freeman]  of 
the  said  city,  [and  for  the  particular  benefit  of  every  such  burgess],  common  of 
pasture  in,  upon,  and  throughout  the  said  close  in  which,  &c.,  every  year,  for  a  certain 
number  of  his  own  proper  beasts,  to  wit,  two  horses  or  three  neat  bejists,  from  such 
time  in  every  year  as  the  said  field  should  be  mown  and  the  hay  thereof  carried  away 
unto  the  Feast  of  the  Purification  of  St.  Mary  the  Virgin,  that  is  to  say,  the  2nd  Si 

(a)  The  point  for  argument  was  :  "  That  the  defendant  who  employs  the  architect 
does  contract  with  the  plaintiff  that  be  will  do  his  duty  and  act  fairly." 
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February,  in  every  succeeding  year.  That  before  and  at  the  said  time  when,  &c.,  the 
defendant  was  a  burgess  [and  admitted  freeman]  of  the  said  city,  and  as  such  entitled 
to  have,  use  and  enjoy  the  said  common  of  pasture  in  the  said  close  in  which,  &c. ; 
and  because  the  said  cattle  of  the  plaintiff,  who  was  not  an  admitted  freeman  of  the 
said  city,  or  otherwise  entitled  to  common  of  pasture  in  the  said  close  in  which,  &c., 
were,  after  the  said  close  had  been  mown  and  the  hay  thereof  carried  away,  a.d.  1860, 
and  before  the  2nd  of  February,  1861,  that  is  to  say,  on  the  day  and  year  in  the 
declaration  mentioned,  wrongfully  in  the  said  close,  doing  damage  there,  so  that  the 
defendant  could  not  have  or  enjoy  his  said  common  of  pasture  and  feeding  therein 
in  so  ample  a  manner  as  he  could,  might  and  ought  to  have  enjoyed  the  same,  he 
well  avows  the  taking  of  the  said  cattle  in  the  said  close  as  a  distress  for  the  said 
damage. 

Second  avowry.  That  the  city  of  Gloucester,  in  the  said  county  of  the  said  city, 
is  an  ancient  city,  and  the  mayor  and  burgesses  thereof  have  been  and  are  a  body 
politic  and  corporate,  as  and  by  the  names  of  incorporation  in  the  preceding  avowry 
mentioned.  That  before  and  on  the  6th  of  February,  in  the  ninth  year  of  the  reign 
of  the  lord  King  [49]  Henry  the  8th,  formerly  King  of  England,  William,  Abbot  of 
the  Monastery  of  St.  Peter  in  Gloucester  and  the  convents  of  the  same  place,  v/as 
seised  in  his  demesne  as  of  fee  in  right  of  his  said  convent,  amongst  other  things,  of 
and  in  the  said  close  in  which,  &c.,  then  called  "Archdeacon's  Meadow;"  and  being 
so  seised,  on  the  6th  of  February,  in  the  year  last  aforesaid,  a  certain  indenture  was 
made  between  the  said  William  of  the  said  monastery  and  convent  and  their  customary 
tenants  of  their  lordship  or  manor  of  Maiseraore,  of  the  one  part,  and  the  said  mayor 
and  burgesses,  by  their  then  names  of  the  mayor  and  burgesses  of  the  town  of 
Gloucester,  of  the  other  part,  by  which  it  was  witnessed  and  agreed  that  the  said 
mayor  and  burgesses,  and  their  successors  for  evermore  should  have  common  of 
pasture  for  their  beasts  in  the  said  close  in  which,  &c.,  from  such  time  as  the  same 
should  be  mown  and  the  hay  thereof  carried  away,  yearly  for  evermore,  unto  the 
Feast  of  the  Purification  of  St.  Mary  the  Virgin  in  the  succeeding  year ;  and  it  was 
thereby  also  witnessed  and  agreed  that  no  burgesses  of  the  said  town  should  have 
above  a  certain  number,  to  wit,  five  beasts,  yearly  going  and  depasturing  in  the  said 
close  in  which,  &c.,  at  any  time  to  use  the  said  close,  and  that  was  only  to  be  under- 
stood and  taken  of  their  own  proper  beasts  and  none  other ;  in  order  that  the  said 
close  and  certain  other  meadows  or  pastures  in  the  said  deed  mentioned  should  not, 
with  beasts  or  cattle  of  strangers  having  no  title  of  common  in  the  same,  be  depastured 
and  defouled  :  it  was  thereby  further  witnessed  and  agreed  that  as  often  as  the  same 
abbot  and  convent  or  their  successors,  and  the  said  mayor  and  burgesses  or  their 
successors,  should  perceive  any  such  wrongful  using  of  the  said  common,  that  they  or 
either  of  them,  or  the  successors  of  either  of  them,  from  time  to  time  as  should  be 
thought  convenient,  should  drive  all  manner  of  beasts  and  cattle  of  strangers  [50] 
there  depasturing  and  feeding,  having  no  title  thereto,  and  them  impound.  Aver- 
ments :  [that  the  said  burgesses  mentioned  in  the  said  indenture  were,  at  the  time  of 
the  making  of  the  same,  and  they  and  their  successors  from  thence  hitherto  always 
have  been  and  still  are,  admitted  freemen  of  the  said  city,  and  that  the  said  common 
of  pasture  has  always  been,  from  the  time  of  the  making  of  the  said  indenture 
hitherto,  had,  used,  and  applied  for  the  particular  benefit  of  such  burgesses]  :  that 
before  and  at  the  said  time  when,  &c.,  the  defendant  was  a  burgess  and  admitted 
freeman  of  the  said  city,  the  same  having  been,  at  the  time  of  the  making  of  the  said 
indenture,  the  town  of  Gloucester,  and  as  such  entitled  to  have,  use,  and  enjoy  the 
said  common  of  pasture  in  the  said  close  in  which,  &c.  (This  avowry  then  concluded 
by  justifying  the  taking  the  plaintiff's  cattle,  as  in  the  first  avowry.) 

Third  avowry.  That  long  before,  and  more  than  sixty  years  before  the  com- 
mencement of  this  suit,  the  burgesses  of  the  city  of  Gloucester  were,  and  thence 
hitherto  have  been  and  still  are,  a  body  politic  and  corporate,  as  and  by  the  names  of 
incorporation  in  the  first  avowry  mentioned.  That  the  said  body  by  their  several 
names  of  incorporation  respectively,  for  sixty  years  next  before  the  commencement  of 
this  suit,  continually  without  interruption  had  and  enjoyed  as  of  right,  and  had  been 
used  and  accustomed  to  have  and  enjoy  as  of  right,  and  at  the  said  time  when,  &c., 
and  still  of  right  ought  to  have  had  and  enjoyed  as  of  right,  for  the  said  burgesses 
[being  admitted  freemen]  of  the  said  city,  each  and  every  of  them,  common  of  pasture 
in  and  upon  and  throughout  the  said  close  in  which,  &c.,  every  year,  for  two  horses, 
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and  three  neat  beasts,  using  the  said  common  at  the  same  time,  and  the  same  being 
the  own  proper  beasts  of  such  person,  from  such  time  as  the  said  close  in  which,  &c., 
should  be  mown  and  the  hay  thereof  carried  away,  until  the  [51]  2nd  of  February  in 
every  succeeding  year.  Averments :  that  the  said  right  of  common  of  pasture  was 
taken  and  enjoyed  as  aforesaid  by  the  said  corporation  of  right  during  the  whole  of 
the  said  period  of  sixty  years  next  before  the  commencement  of  this  suit ;  and  that 
the  said  right  of  common  of  pasture  was  not  at  any  time  during  the  said  period  of 
sixty  years  taken  or  enjoyed  by  any  consent  or  aigrcement  expressly  made  or  given 
by  any  person  entitled  to  the  said  close  in  which,  &c.,  or  any  other  person  whatsoever 
for  that  purpose,  by  any  deed  or  writing  whatsoever :  that,  before  and  at  the  said 
time  when,  &c.,  the  defendant  was  a  burgess  and  admitted  freeman  of  the  said  city, 
and  as  such  entitled  to  have,  use,  and  enjoy  the  said  common  of  pasture  in  the  said 
close  in  which,  &c.  (This  avowry  then  concluded  by  justifying  the  taking  of  the 
plaintiff's  cattle,  as  in  the  first  avowry.) 

Cognizances,  acknowledging  the  taking  of  the  plaintiff's  cattle,  because  the  corpora- 
tion of  Gloucester  had  the  rights  alleged  in  the  above  avowries  respectively,  and  justify- 
ing as  the  servant  of  the  corporation. 

Demurrer  to  avowries,  and  joinder  therein. 

Third  plea  in  bar  to  avowries  and  cognizances.  That  the  plaintiff,  at  the  said  time 
when,  &c.,  was  a  burgess  of  the  said  city,  and  the  said  colts,  being  his  two  horses,  were 
his  own  proper  beasts  lawfully  using  the  said  common. 

Eleventh  plea  in  bar  to  the  avowries  and  cognizances.  That  the  said  mayor  and 
burgesses,  by  their  several  names  of  incorporation  respectively,  until  and  at  the 
time  of  the  first  election  of  councillors  of  the  said  city  under  the  said  statute,  from 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  had  and  used,  and 
were  accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used,  for 
every  burgess  whatever  of  the  said  town  and  city  respectively,  and  not  for  the 
particular  benefit  of  any  class  thereof,  [52]  the  said  common  of  pasture  in,  upon,  and 
throughout  the  said  close  in  which,  &c.,  at  the  times  and  for  the  beasts  in  the  said 
avowries  and  cognizances  mentioned :  and  that,  from  the  time  of  such  first  election  of 
councillors  hitherto,  the  said  mayor,  aldermen,  and  citizens,  by  their  name  of  incorpora- 
tion in  the  said  avowries  and  cognizances  mentioned,  have  thence  hitherto  continued 
to  be  entitled  to  the  right  of  common  before  and  up  to  that  time  vested  in  the  same 
mayor  and  burgesses  by  their  ancient  name  of  incorporation,  in  the  same  manner  as 
before,  save  as  provided  by  the  said  Act.  Averments :  that  long  before  and  at  the 
said  times  in  the  declaration  mentioned,  and  the  taking  and  detaining  of  the  said  cattle, 
he,  the  plaintiff",  was,  and  still  is,  an  inhabitant  householder  within  the  said  city  of 
Gloucester,  duly  enrolled  in  each  year  according  to  the  provisions  contained  in  the 
statute  made  and  passed,  &c.  (5  &  6  Wm.  4,  c.  76),  intituled  "An  Act  to  provide  for 
the  regulation  of  Municipal  Corporations  in  England  and  Wales,"  and  a  citizen  of  the 
said  city  and  member  of  the  said  body  corporate,  being  the  mayor,  aldermen,  and 
citizens  of  the  said  city  of  Gloucester,  in  the  county  of  the  city  of  Gloucester,  in  the 
said  avowries  and  cognizances  mentioned,  and  one  of  the  councillors  of  the  said  city  ; 
wherefore,  being  entitled  to  use  and  enjoy  the  said  common  of  pasture  in  the  said 
avowries  and  cognizances  mentioned,  the  plaintiff"  at  the  said  time  when,  &c.,  placed 
the  said  cattle,  being  two  horses,  then  and  during  all  the  time  aforesaid  his  own  proper 
beasts,  and  no  more,  in  the  said  close  in  which,  &c.,  to  use  his  said  common ;  and  that 
the  same,  at  the  said  time  when,  &c.,  were  depasturing  therein  and  using  his  said 
common,  and  not  otherwise,  as  they  lawfully  might  and  were  entitled  to  do  for  the 
cause  aforesaid. 

Twelfth  plea  in  bar  to  avowries  and  cognizances.  That  up  to  and  at  the  time  of 
the  passing  of  the  said  Act,  and  [53]  the  first  election  of  councillors  thereunder,  every 
burgess  of  the  said  town  and  city  of  Gloucester  was  an  admitted  freeman  thereof,  and 
there  was  no  burgess  thereof  who  was  not  an  admitted  freeman  thereof,  and  that  up  to 
the  said  times  in  this  plea  above  mentioned  the  said  body  politic  and  corporate,  by 
their  said  names  of  incorporation,  had  and  enjoyed,  and  had  been  used  and  accustomed 
to  have  and  enjoy,  the  said  common  of  pasture  as  in  those  avowries  and  cognizances 
mentioned,  and  that  the  said  right  has  not  been  whatever  transferred,  changed,  altered, 
varied,  or  modified  in  any  way  or  manner  soever,  save  so  far  as  the  same  may  have 
been  or  was  changed,  varied,  or  modified  by  the  said  statute.  That  long  before  the 
said  times  when,  &c.,  and  placing  the  said  cattle  on  the  said  common  as  hereinafter 
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mentioned,  the  plaintiff  was  resident  in  the  said  city,  and  was  a  person  who,  if  the  said 
statute  had  not  passed,  might,  could,  and  would  have  been  long  before  an  admitted 
freeman  thereof ;  and  that  he  was  and  still  is  an  inhabitant  householder  within  the 
said  city,  duly  enrolled  in  each  year  according  to  the  provisions  of  the  said  statute,  and 
a  citizen  of  the  said  city,  and  member  of  the  said  body  corporate  of  the  mayor,  alder- 
men, and  burgesses  of  the  city  of  Gloucester  in  the  county  of  the  city  of  Gloucester,  in 
the  said  avowries  and  cognizances  mentioned,  and  one  of  the  councillors  thereof ; 
wherefore  the  plaintiff,  being  such  person  and  entitled  to  use  and  enjoy  the  said 
common  of  pasture  at  the  said  times  when,  &c.,  placed  the  cattle,  being  two  horses, 
and  then  and  during  all  the  time  aforesaid  his  own  proper  beasts,  and  no  more, 
in  the  said  close  in  which,  &c.,  to  use  his  said  common,  &c. 

Keplication  to  third  plea.  That  the  plaintiff  was  not,  at  the  said  times,  when,  &c., 
an  admitted  freeman  of  the  said  city. 

Replication  to  eleventh  plea.  That  up  to  and  at  the  [54]  time  of  the  passing  of 
the  said  Act  and  the  first  election  of  councillors  thereunder,  every  burgess  of  the  said 
city  was  an  admitted  freeman  thereof,  and  there  was  no  burgess  thereof  who  was  not 
an  admitted  freeman  thereof,  and  that,  at  the  said  times  when,  &c.,  the  plaintiff  was 
not,  nor  has  ever  been,  an  admitted  freeman  of  the  said  city. 

Demurrer  to  the  twelfth  plea,  and  joinder  therein. 

Rejoinder  to  the  replication  to  the  third  plea.  That,  before  and  at  the  said  times 
when,  &c.,  the  plaintiff  was  an  inhabitant  of  and  a  citizen  and  burgess  of  the  said  city, 
and  a  person  who  might,  could,-and  would  have  been  an  admitted  freeman  of  the  said 
city  if  the  said  Act,  intituled  &c.  (5  &  6  Wm.  4,  c.  76)  had  not  been  passed. 

There  was  a  similar  rejoinder  to  the  replication  to  the  eleventh  plea. 

Demurrer  to  the  replication  to  the  eleventh  plea,  and  joinder  therein. 

Demurrer  to  the  rejoinders  respectively,  and  joinder  therein. 

Dowdeswell,  for  the  plaintiff.(a;  The  question  is  whether  burgesses  created  by  the 
Municipal  Corporation  Act  (5  &  6  Wm.  4,  c.  76),  are  entitled  to  participate  in  the  right 
of  common  enjoyed  by  the  burgesses  before  that  Act.  By  section  9,  "Every  male 
person  of  full  age,  who,  on  the  last  day  of  August,  in  any  year,  shall  have  occupied  any 
house,  &c.,  within  any  borough  during  that  year,  and  the  whole  of  each  of  the  two 
preceding  years,  and  also  during  the  time  of  such  occupation  shall  have  been  an  inhabit- 
ant householder  within  the  said  borough,  or  within  seven  miles  of  the  said  borough, 
shall,  if  duly  enrolled  in  that  year,  &c.,  [55]  be  a  burgess  of  such  borough,  and  member 
of  the  body  corporate  of  the  mayor,  aldermen,  burgesses,  of  such  borough."  The 
plaintiff  is  a  burgess  duly  enrolled  under  that  Act,  and,  therefore,  entitled  to  all  the 
rights  heretofore  enjoyed  by  a  burgess,  unless  the  Act  has  by  exclusive  words  deprived 
him  of  them.  But  the  Act  rather  extends  the  rights  of  burgesses,  by  restraining  the 
unlimited  power  of  creating  them ;  for  the  3rd  section  provides  that  "  No  person  shall 
be  elected,  made,  or  admitted  a  burgess  or  freeman  of  any  borough,  by  gift  or 
purchase."  The  defendant  relies  on  the  2nd  section,  which,  after  reciting  that,  "  In 
divers  cities,  towns,  and  boroughs,  the  common  lands  and  public  stock  of  such  cities 
&c.,  and  the  rents  and  profits  thereof,  have  been  held  and  applied  for  the  particular 
benefit  of  the  citizens,  freemen,  and  burgesses  of  the  said  cities,  &c.,  or  of  certain  of 
them,  or  of  the  widows  or  kindred  of  them,  or  certain  of  them,  and  have  not  been 
applied  to  public  purposes,"  enacts,  "That  every  person  who  now  is  or  hereafter  may 
be,  an  inhabitant  of  any  borough,  and  also  every  person  who  has  been  admitted,  or 
who  might  hereafter  have  been  admitted,  a  freeman  or  buigess  of  any  borough  if  this 
Act  had  not  been  passed,  or  who  now  is,  or  hereafter  may  be  the  wife,  or  widow,  or 
son,  or  daughter  of  any  freeman  or  burgess,  or  who  may  have  espoused,  or  may 
hereafter  espouse  the  daughter  or  widow  of  any  freeman  or  burgess,  or  who  has 
been,  or  may  hereafter,  be  bound  an  apprentice,  shall  have,  and  enjoy,  and  be 
entitled  to  acquire  and  enjoy  the  same  share  and  benefit  of  the  lands,  tenements, 
and  hereditaments,  and  of  the  rents  and  profits  thereof,  and  of  the  common  lands 
and  public  stock  of  any  borough,  or  body  corporate,  and  of  any  lands,  tenements, 
and  hereditaments,  and  any  sum  or  sums  of  money,  chattels,  securities  for  money, 

(a)  The  case  was  argued  in  last  Michaelmas  Term  (Nov.  10  and  12),  when  the 
Court  suggested  an  amendment,  which  was  made  by  inserting  the  words  within 
brackets  in  the  avowries. 
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or  other  personal  estate,  of  which  any  person,  or  body  corporate,  may  be  seized  or 
possessed,  in  [56]  whole  or  in  part,  for  any  charitable  uses,  or  trusts,  as  fully  and 
effectually,  and  for  such  time,  and  in  such  manner,  as  he  or  she,  by  any  statute, 
charter,  bye-law,  or  custom  in  force  at  the  time  of  passing  this  Act,  might,  or  could 
have  had,  acquired,  or  enjoyed,  in  case  this  Act  had  not  been  passed."  [Pollock,  C.  B. 
That  section  merely  reserves  all  rights  enjoyed  at  the  time  the  Act  passed.]  The 
section  is  not  restrictive,  but  enabling ;  it  does  not  limit  the  rights  in  respect  of  the 
common  lands  and  public  stock  to  the  freemen  and  burgesses  under  the  old  law,  but 
preserves  to  them  and  the  newly  created  burgesses  rights  which  would  otherwise  have 
been  abrogated.  The  words  are  "  every  person  who  has  been  admitted,  or  who  might 
hereafter  have  been  admitted  a  freeman  or  burgess."  [Bramwell,  B.  It  proceeds 
to  say,  "  As  fully  and  efifectually,  and  for  such  time  and  in  such  manner,  as  he  or  she, 
by  any  statute,  charter,  bye-law,  or  custom  in  force,  at  the  time  of  passing  this  Act, 
might,  or  could  have  had,  acquired,  or  enjoyed,  in  case  this  Act  had  not  been  passed."] 
It  is  admitted  on  the  record  that  the  plaintiff  is  a  person,  who,  if  the  statute  had  not 
passed,  might,  could,  and  would,  have  been  admitted  a  freeman  of  the  borough,  and 
also  that  he  is  an  inhabitant  householder  within  the  city.  He  is,  therefore,  within 
the  express  words  of  the  2nd  section.  [Pollock,  C.  B.  The  last  proviso  in  that 
section  is  opposed  to  that  view  :  "Provided  also,  that  nothing  in  this  Act  contained 
shall  be  construed  to  entitle  any  person  to  any  share  or  benefit  of  the  rights  herein 
reserved,  who  shall  not  have  first  fulfilled  every  condition  which,  if  this  Act  had  not 
passed,  would  have  been  a  condition  precedent  to  his  or  her  being  entitled  to  the 
benefit  of  such  rights,  so  far  as  the  same  is  capable  of  being  fulfilled,  according  to  the 
provisions  of  this  Act."]  The  plaintiff  has  fulfilled  the  condition  of  being  a  burgess, 
but  the  3rd  section  of  the  Act  has  rendered  him  [57]  incapable  of  fulfilling  the  condi- 
tion of  being  a  freeman.  [Pollock,  C.  B.  The  words,  "  who  might  hereafter  have  been 
admitted  a  freeman,"  do  not  mean  admitted  by  mere  matter  of  accident,  as  gift  or 
purchase,  but  by  claim  or  right.]  Unless  the  burgesses  enrolled  under  this  Act  are 
entitled  to  participate  in  the  property  and  privileges  of  the  borough,  the  class  entitled 
may  gradually  diminish,  and  at  length  altogether  cease. 

Macnamara  appeared  for  the  defendant,  but  was  not  called  upon  to  argue. (a) 
Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 
According  to  my  view  of  the  subject,  the  2nd  section  was  introduced  before  the  9th 
for  the  express  purpose  of  reserving  all  rights  in  the  common  lands,  and  public  stock 
and  property  of  the  borough,  to  the  persons  who  enjoyed  them  at  the  time  the  Act 
passed.  The  legislature  would  seem  to  have  said  :  "  Before  we  begin  to  legislate  upon 
this  subject,  and  take  away,  alter,  or  in  any  manner  affect,  the  rights  and  privileges 
of  existing  freemen  and  burgesses,  and  create  new  rights  in  another  class,  we  will, 
in  express  terms,  reserve  to  the  present  freemen  and  burgesses,  and  to  all  persons 
who  might  hereafter  become  such  "  (which  must  mean  all  who  have  the  right  to  become 
such,  either  by  birth,  marriage,  or  apprenticeship),  "all  the  rights  and  benefits  in  the 
corporate  property  [58]  which  they  now  enjoy."  Then  there  is  added  to  the  2nd 
section  a  proviso,  that  no  person  shall  be  entitled  to  any  share  or  benefit  of  the  rights 
reserved  by  that  Act,  unless  he  has  fulfilled  every  condition  which,  if  the  Act  had  not 
passed,  would  have  been  a  condition  precedent  to  his  being  entitled  to  the  benefit 
of  such  rights,  so  far  as  such  condition  is  capable  of  being  fulfilled.  That  being  so, 
it  seems  to  me  that  the  plaintiff,  who  merely  claims  as  a  burgess  enrolled  under  the 
Act,  is  not  entitled  to  the  benefits  of  any  of  the  rights  reserved  to  burgesses  or  free- 
men under  the  old  law.  If  a  new  class  of  burgesses  were  to  share  in  these  rights,  the 
Act  would  fail  in  its  manifest  intention  of  reserving  them  to  the  burgesses  and  freemen 
who  enjoyed  them  at  the  time  it  passed.  So  far  as  I  am  aware,  this  is  the  first  time 
since  the  Municipal  Corporation  Act  passed  that  a  claim  of  this  kind  has  been  made 
by  a  burgess  created  under  it. 

Martin,  B.     I  am  of  the  same  opinion  ;  and  I  think  the  construction  of  the  statute 

(a)  The  points  for  argument  were  :  "  1.  That  the  plaintiff  not  being  a  freeman  of 
the  city  of  Gloucester  is  not  entitled  to  right  of  common  in  the  land  in  question. 
2.  That  the  effect  of  the  Municipal  Corporation  Act  (5  &  6  Wm.  4,  c.  76,  s.  2),  was 
to  reserve  the  right  of  common  in  the  said  land  for  the  freemen  of  the  city  of  Gloucester, 
and  not  to  extend  it  to  persons  who  were  made  burgesses  of  the  city  by  reason  only 
of  the  provisions  of  the  Act." 
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clear.  The  6th  section  enacts,  "  That  after  the  first  election  of  councillors  under  this 
Act,  in  any  borough,  the  body,  or  reputed  body  corporate,  named  in  the  said  schedules 
in  connection  with  such  borough,  shall  take  and  bear  the  name  of  the  mayor,  aldermen 
and  burgesses  of  such  borough."  The  13th  section  enacts  that,  "after  the  passing  of 
this  Act,  no  person  shall  be  enrolled  a  burgess  of  any  borough,  for  the  purpose  of 
enjoying  the  rights  conferred  for  the  first  time  by  this  Act,  in  respect  of  any  title 
other  than  by  occupancy  and  payment  of  rates  within  such  borough."  The  15th 
section  requires  the  overseers  of  the  poor  of  every  parish,  wholly  or  in  part  within 
any  borough,  on  a  certain  day  in  every  year,  to  make  out  an  alphabetical  list,  to  be 
called  the  "Burgess  List,"  which,  by  the  18th  section,  is  to  be  revised  [59]  by  the 
mayor  and  two  assessors.  By  the  '22nd  section,  the  lists  so  revised  and  signed  by 
the  mayor  are  to  be  delivered  by  him  to  the  town  clerk,  who  is  to  cause  the  same  to 
be  copied  in  a  book,  which  is  to  be  the  "  Burgess  Roll,"  that  is,  a  list  of  the  persons 
enrolled  as  burgesses  under  the  13th  section,  and  having  the  rights  conferred  upon 
them  by  the  Act  upon  being  qualified  as  required  by  the  9tb  section.  In  fact,  they  con- 
stitute a  portion  of  the  body  corporate,  called  "  The  Mayor,  Aldermen,  and  Burgesses  " 
of  the  borough.  But  "burgess"  was  a  terra,  which,  before  this  Act,  had  been  used 
with  reference  to  members  of  the  corporation  of  the  city  of  Gloucester,  when  their 
corporate  name  was  "  The  Mayor  and  Burgesses  of  the  City  of  Gloucester ; "  and  I 
am  of  opinion  that,  to  entitle  a  burgess  to  the  benefit  of  the  right  of  common  now 
claimed,  he  must  be  a  person  who  would  have  been  entitled  to  it,  as  a  burgess  of  the 
city  of  Gloucester,  if  this  Act  had  not  passed.  The  legislature,  by  the  5th  section, 
requires  the  town  clerk  of  every  borough  to  make  out  a  list,  to  be  called  "The 
Freeman's  Roll,"  of  all  persons  who,  at  the  time  of  the  passing  of  the  Act,  have  been 
admitted  as  burgesses  or  freemen  of  such  borough;  "and  any  person  who  shall, 
hereafter,  become  entitled  to  be  admitted  a  burgess  or  freeman  in  respect  of  birth, 
servitude,  or  marriage,  shall,  upon  his  claim  being  established,  be  admitted  and 
enrolled  upon  that  roll." 

Such  being  the  general  scope  of  the  Act,  what  is  the  meaning  of  the  2nd  section? 
If  read  solely  with  reference  to  the  city  of  Gloucester,  it  would  stand  thus :  "  And 
whereas  in  the  city  of  Gloucester  the  common  lands  and  public  stock,  and  the  rents 
and  profits  thereof,  have  been  held  and  applied  for  the  particular  benefit  of  the 
citizens,  freemen,  and  burgesses  of  the  said  city,  or  of  the  widow  or  kindred  of  them, 
or  certain  of  them,  and  have  not  been  applied  to  public  purposes :  be  it  therefore 
enacted,  that  every  person  [60]  who  has  been  admitted,  or  who  might  hereafter  have 
been  admitted,  a  freeman  or  burgess  of  the  city  of  Gloucester  if  this  Act  had  not  been 
passed,  or  who  now  is  or  hereafter  may  be  the  wife  or  widow,  or  son  or  daughter,  of 
any  freeman  or  burgess,  &c.,  shall  have  and  enjoy  and  may  be  entitled  to  acquire  and 
enjoy  the  same  share  and  benefit  of  the  lands,  tenements,  and  hereditaments  and  of 
the  rents  and  profits  thereof,  and  of  the  common  lands  and  public  stock  of  the  city 
of  Gloucester,  &c.,  as  fully  and  effectually,  and  for  such  time  and  in  such  manner,  as 
he  or  she  shall,  by  any  statute,  charter,  bye-law,  or  custom  in  force  at  the  time  of 
passing  this  Act  might  or  could  have  had,  acquired,  or  enjoyed  in  case  this  Act  had 
not  been  passed."  Now,  assuming  that  the  plaintiff  is  a  burgess  duly  enrolled  under 
this  Act,  it  seems  to  me  that  does  not  give  him  any  right  to  the  enjoyment  of  this 
common  land,  but  that  the  right  is  confined  to  persons  who  would  have  been  entitled 
as  burgesses  or  freemen  if  this  Act  had  not  passed. 

I  am  further  of  opinion  that  the  circumstance  that  the  corporation  of  Gloucester 
might  formerly  have  admitted  freemen  by  gift  or  purchase,  and  that  the  plaintiff 
would  have  been  an  admitted  freeman  of  the  city  if  this  Act  had  not  passed,  confers 
upon  him  no  right  whatever  to  the  claim  which  he  sets  up. 

Bramwell,  B.  I  am  also  of  opinion  that  the  defendant  is  entitled  to  judgment. 
I  feel  no  difficulty  about  the  twelfth  plea  in  bar,  because  it  does  not  shew  that  the 
plaintiff  might,  as  of  right,  have  been  admitted  a  freeman  or  burgess  of  the  borough 
if  this  Act  had  not  passed.  Possibly  the  legislature  merely  intended  to  prevent  a 
general  application  of  the  corporate  property  for  the  benefit  of  all  the  burgesses,  in 
order  to  preserve  the  rights  enjoyed  by  those  who  were  entitled  to  the  benefit  of  it 
when  [61]  the  Act  passed ;  but  I  doubt  whether,  if  the  attention  of  the  legislature 
had  been  called  to  the  subject,  they  would  not  have  inserted  some  other  provision, 
for  it  never  can  be  supposed  that  they  contemplated  a  state  of  things  where  no  one 
would  derive  any  benefit  from  the  corporate  property ;  and  yet,  as  pointed  out  by 
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Mr.  Dowdeswell,  it  may  happen  that  the  old  class  of  freemen  and  burgesses,  and 
those  entitled  under  them,  will  be  gradually  worn  out  and  at  length  become  extinct. 
But,  however  that  may  be,  we  must  construe  the  Act  according  to  its  ordinary 
signification. 

I  go  a  long  way  with  Mr.  Dowdeswell  in  the  first  part  of  his  argument.  He  says 
that,  before  the  Municipal  Corporation  Act  passed,  the  right  to  the  enjoyment  of  the 
common  lands  and  public  stock  was  vested  in  the  freemen  and  burgesses  of  the 
borough,  and  that  the  same  right  would  be  acquired  by  any  burgess,  though  created 
in  a  new  way,  under  that  Act,  unless  it  contains  some  provision  to  the  contrary. 
Now,  I  doubt  whether  the  proviso  at  the  end  of  the  2nd  section  is  a  disqualification. 
It  says  that  no  person  shall  be  entitled  to  any  share  or  benefit  of  the  rights  reserved 
by  that  section,  "  who  shall  not  have  fulfilled  every  condition  which,  if  the  Act  had 
not  passed,  would  have  been  a  condition  precedent  to  his  or  her  being  entitled  to  the 
benefit  of  such  rights,  so  far  as  the  same  is  capable  of  being  fulfilled  according  to  the 
provisions  of  the  Act."  The  plaintiff  has  fulfilled  every  condition  capable  of  being 
fulfilled  according  to  the  provisions  of  the  Act,  for  he  has  become  a  burgess  of  the 
borough.  It  seems  to  me  that  the  proviso  in  the  2nd  section  has  a  diflFerent  meaning 
from  that  attributed  to  it  by  the  Lord  Chief  Baron.  The  earlier  part  of  that  section 
says,  "  that  every  person  who  has  been  admitted,  or  who  might  if  that  Act  had  not 
passed  have  been  hereafter  admitted,  a  freeman  or  burgess  of  any  borough,  or  who 
now  is  or  hei'eafter  may  be  the  wife  or  widow,  or  son  or  [62]  daughter  of  any  free- 
man, or  burgess,  or  who  may  have  espoused  or  may  hereafter  espouse  the  daughter  or 
widow  of  any  freeman  or  burgess,  or  who  may  have  been  or  may  hereafter  be  bound 
an  apprentice,  shall  have  and  enjoy  the  same  share  and  benefit  of  the  common  lands 
and  public  stock  of  any  borough  as  he  or  she,  by  any  statute,  charter,  bye-law  or 
custom,  might  or  could  have  acquired  or  enjoyed  in  case  this  Act  had  not  passed." 
I  understand  the  proviso  in  the  2nd  section  to  mean  that  where,  before  the  Act,  a 
freeman  or  burgess,  or  the  wife  or  widow  or  son  or  daughter  of  a  freeman  or  burgess, 
or  any  other  of  the  class  enumerated,  would  have  had  to  perform  some  condition 
precedent  to  his  or  her  being  entitled  to  the  benefit  of  the  rights  reserved  by  the  Act, 
they  must  now  perform  it  so  far  as  it  is  capable  of  being  performed.  But  my  diflSculty 
arises  from  the  provision  that  the  freemen  or  burgesses,  including  persons  entitled  to 
become  freemen  or  burgesses,  either  by  birth,  marriage  or  servitude,  are  to  enjoy  the 
same  share  and  benefit  of  the  corporate  property  as  fully  and  effectually  as  they  might 
and  could  have  enjoyed  it  if  the  Act  had  not  passed.  If  Mr.  Dowdeswell's  construc- 
tion of  the  Act  is  right,  the  old  freemen  or  burgesses  of  the  city  of  Gloucester  would 
have  in  addition  to  their  number  all  the  inhabitants  of  the  borough  whose  names 
were  on  the  burgess  roll.  It  seems  to  me  that  the  words  "  as  fully  and  effectually  " 
impliedly  exclude  the  new  class  of  freemen  or  burgesses  created  by  this  Act.  Upon 
that  ground,  I  cannot  entirely  agree  with  the  first  part  of  Mr.  Dowdeswell's  argument. 

Then,  with  respect  to  the  other  part  of  his  argument,  that,  by  the  2nd  section, 
"  every  person  who  now  is  or  hereafter  may  be  an  inhabitant  of  the  borough "  is 
entitled  to  share  in  the  corporate  property  in  the  same  way  as  before  the  Act,  and 
therefore  the  plaintiff  being  an  inhabitant  became  entitled  by  becoming  a  burgess. 
I  do  not  think  that  argument  well  [63]  founded,  because  it  seems  to  me  that  the 
expression  "an  inhabitant  of  any  borough,"  means  an  inhabitant  who  had  the  right, 
and  that  the  statute  does  not  give  it  to  any  one  who  thereafter  being  an  inhabitant 
shall  become  a  burgess,  for,  if  that  were  so,  the  old  freemen  or  burgesses,  as  I  have 
already  stated,  could  not  enjoy  their  rights  as  fully  and  effectually  as  they  did  before, 
because  a  large  number  of  additional  persons  would  share  it  with  them,  which  would, 
of  course,  diminish  the  extent  of  their  enjoyment.  Upon  these  grounds  I  think  the 
defendant  entitled  to  judgment. 

Judgment  for  defendant. 

Thk  Ornamental  Pyrographic  Woodwork  Company  (Limited)  v.  Brown. 
April  27,  1863. — To  an  action  for  calls  on  shares  in  a  joint  stock  Company  incor- 
porated under  the  19  (^  20  Vict.  c.  97,  it  is  no  answer  that  the  defendant  became 
a  shareholder  upon  the  faith  that  the  capital  of  the  Company  would  be  of  the 
amount  stated  in  the  memorandum  of  association  and  that  only  a  small,  insigni- 
ficant and  insufficient  portion  thereof  was  subscribed. 
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[S.  C.  32  L.  J.  Ex.  190;  9  Jur.  (N.  S.)  578 ;  11  W.  E.  600 ;  8  L.  T.  506.  Referred 
to,  Re  English,  Irish,  &c.,  Rolling  Stock  Company ;  Lyon's  case,  1866,  14  L.  T.  508. 
Distinguished,  Noiih  Stafford  Steel,  &c.,  Company  v.  Ward,  1868,  L.  R.  3  Ex.  176. 
Applied,  Pierce  v.  Jersey  Waterworks  Company,  1870,  L.  R.  5  Ex.  218.] 

Declaration.  For  money  payable  by  the  defendant  to  the  plaintiffs  for  divers 
calls  upon  the  shares  in  the  capital  of  the  plaintiffs,  duly  made  by  the  plaintiffs,  then 
and  still  being  a  joint  stock  Company,  duly  registered  under  the  Joint  Stock  Companies 
Acts  in  force,  which  calls  were  duly  made  upon  the  defendant,  and  became  due  by 
him  for  and  in  respect  of  100  shares  in  the  capital  of  the  said  Company,  of  which 
said  shares  the  defendant  was,  when  the  said  calls  respectively  were  made,  and  still 
is  the  bolder,  and  which  calls  remain  unpaid,  athough  the  times  duly  appointed  for 
the  payment  thereof  have  respectively  elapsed,  and  although  the  defendant  has  had 
due  notice  of  the  premises,  and  all  conditions  by  law  required  to  entitle  the  plaintiffs 
to  be  paid  by  the  defendant  the  amount  of  the  said  calls  have  been  fulfilled  :  And  for 
interest  payable  by  the  defendant,  as  and  being  the  holder  of  the  shares  aforesaid  to 
the  plaintiffs  [64j  upon  the  amounts  of  the  said  shares  respectively  made  as  aforesaid, 
and  becoming  due,  unpaid  and  in  arrear  as  aforesaid,  by  virtue  of  the  fourth  article 
of  Table  B.,  subjoined  to  the  Joint  Stock  Companies  Act,  1856,  being  one  of  the 
articles  of  association  of  the  plaintiffs  agreed  to  by  the  defendant  and  the  plaintiffs ; 
and  for  interest  for  the  forbearance  by  the  plaintiffs  to  the  defendant,  at  his  request, 
of  money  due  by  the  defendant  to  the  plaintiffs ;  and  for  money  agreed  to  be  paid 
by  the  defendant  to  the  plaintiffs  for  and  upon  shares  in  the  capital  of  the  plaintiffs, 
allotted  and  granted  by  the  plaintiffs  to  the  defendant  at  his  request,  &c. 

Plea  :  That  by  the  memorandum  of  association  of  the  said  Company,  duly  registered 
under  the  said  Acts,  and  upon  which  the  certificate  of  incorporation  of  the  said 
Company  was  issued  under  the  said  Acts,  it  is  stated  and  represented  that  the 
capital  of  the  said  Company  was  to  be  30,0001.,  in  600  shares  of  51.  each  ;  and  the 
defendant  applied  for  and  accepted  shares  in  the  said  Company  upon  the  faith  of 
such  statement  and  representation  as  to  the  said  capital ;  and  that  he  never  accepted 
nor  agreed  to  be  the  holder  of  any  shares  in  any  other  Company  than  a  Company 
whose  capital  and  shares  were  to  be  of  the  amount  and  number  hereinbefore  mentioned  ; 
and  that  he  never  was  and  is  not  a  holder  of  any  share  or  shares  in  the  said  Company, 
except  under  and  by  virtue  of  his  having  so  applied  for  and  accepted  shares  in  the 
said  Company  as  aforesaid.  And  the  defendant  further  says  that  the  said  intended 
capital  never  was  nor  could  be  raised,  and  that  the  said  number  of  shares  was  never 
subscribed  for  or  taken  or  accepted,  but  only  a  small  and  insignificant  and  insufficient 
portion  thereof,  and  less  than  one  half  of  the  said  number  of  shares ;  and  that  the 
said  Company  could  not  and  did  not  at  any  time  procure  holders  of  any  greater 
number  of  the  said  proposed  [65]  and  intended  shares  than  above  aforesaid ;  and  the 
Company  in  which  the  defendant  so  accepted  shares  as  aforesaid  never  was  formed. 
And  the  defendant  further  says  that  he  never,  at  any  time  after  he  so  accepted  the 
said  shares  in  the  said  intended  Company  as  aforesaid,  agreed  or  consented  that  the 
said  Company  should  commence  or  carry  on  business  with  the  said  number  of  shares, 
the  same  being  altogether  too  small,  insignificant  and  insufficient  in  that  behalf ;  and 
that  he  never  at  any  time  derived  or  received  any  benefit,  profit  or  advantage  whatever 
from  the  said  Company  in  respect  of  his  having  so  accepted  the  said  shares  as  aforesaid. 
And  the  defendant  further  says  that  the  said  interest  in  the  declaration  secondly 
mentioned  is  claimed  on  and  upon  calls  made  upon  the  defendant  in  respect  of  the 
shares  so  accepted  by  him  as  aforesaid  and  not  otherwise ;  and  that  the  said  account 
was  stated  of  and  concerning  the  amount  of  the  said  calls,  and  not  otherwise. 

Demurrer,  and  joinder  therein. 

Hayes,  Serjt.,  in  support  of  the  demurrer.  The  plea  affords  no  answer  to  the 
action.  The  Joint  Stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47),  empowers  the 
Company  to  make  calls,  and  there  is  nothing  to  exempt  any  shareholder  from  the 
payment.  By  section  3,  seven  or  more  persons  may,  by  subscribing  their  names  to 
a  memorandum  of  association,  and  complying  with  the  requisitions  of  the  Act  in 
respect  of  registration,  form  themselves  into  an  incorporated  Company.  The  7th 
section  prescribes  the  form  of  memorandum  of  association,  and  renders  it,  when 
registered,  binding  on  the  Company  and  the  shareholders  to  the  same  extent  as  if 
each  shareholder  had  signed  and  sealed  it,  and  the  memorandum  had  contained  a 
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covenant  on  his  part  to  conform  to  all  its  regulations.  By  section  9,  the  memorandum 
of  association  may  be  accompanied  by  [66]  articles  of  association  prescribing  regulations 
for  the  Company,  but  if  no  such  regulations  are  prescribed,  the  regulations  contained 
in  the  Table  B.  in  the  schedule  of  the  Act,  are  to  be  deemed  the  regulations  of  the 
Company.  Section  10  prescribes  the  form  of  the  articles  of  association,  and  renders 
them,  when  registered,  binding  in  the  same  manner  as  the  memorandum  of  association. 
By  section  13,  upon  the  memorandum  of  association  being  registered,  the  registrar 
shall  certify  that  the  Company  is  incorporated,  and  thereupon  the  subscribers  of  the 
memorandum  of  association  and  all  future  subscribers  shall  become  a  body  corporate 
by  the  name  prescribed  in  the  memorandum  of  association,  but  with  such  pecuniary 
liability  as  is  thereinafter  mentioned.  Then,  by  Table  B.  (2),  the  Company  may  make 
calls  upon  the  shareholders,  provided  twenty-one  days'  notice  be  given,  and  the  share- 
holders shall  be  liable  to  pay  the  calls.  Expenses  must  necessarily  be  incurred  in  the 
formation  and  incorporation  of  the  Company,  and  how  are  they  to  be  defrayed  unless 
they  have  power  to  enforce  the  payment  of  calls?  The  defendant  seeks  to  relieve 
himself  from  his  share  of  the  expenses,  while  at  the  same  time  he  retains  his  interest 
in  the  profits  of  the  Company.  Again,  suppose  the  Company  is  in  debt,  and  in  the 
course  of  being  wound  up,  the  Gist,  62nd  and  63rd  sections  render  the  existing  and 
some  of  the  former  shareholders  liable  to  contribute  to  the  debts  and  the  expenses  of 
the  winding-up.  The  83rd  section  empowers  the  Court  to  make  calls.  The  plea  is 
framed  with  reference  to  the  case  of  Fox  v.  Clifton  (6  Bing.  776),  but  that  was  not 
the  case  of  a  corporation,  but  an  ordinary  partnership,  and  the  question  was  whether 
the  defendants  had  become  partners  in  the  Company  so  as  to  constitute  the  directors 
their  agents  for  the  purpose  of  binding  them  by  contracts  within  the  scope  of  the 
partnership.  Here,  there  is  an  express  authority  to  make  calls,  and  it  is  [67]  declared 
that  the  shareholders  shall  be  liable  to  pay  them.  This  point  was  raised  in  The 
Howbeach  Coal  Company  v.  Teague  (5  H.  &  N.  151),  and  Martin,  B.,  expressed  an 
opinion,  that  if  a  Company  is  formed  to  consist  of  a  certain  number  of  shares,  and 
hardly  a  fourth  of  the  shares  are  taken  up,  it  is  not  competent  to  a  small  portion  of 
such  shareholders  to  make  calls,  and  insist  on  carrying  on  the  Company.  That,  how- 
ever, was  a  mere  dictum,  and  not  necessary  for  the  decision  of  the  case.  The  London 
and  Continental  Assurance  Society  v.  Redgrave  (4  C.  B.  N.  S.  524)  decided  that  it  is 
not  competent  to  a  shareholder  in  a  completely  registered  joint  stock  Company,  who 
has  executed  the  deed  of  settlement,  with  a  recital  therein  that  the  whole  number  of 
shares  have  not  been  subscribed  for,  to  defend  himself  against  a  claim  for  calls  on 
the  ground  that  the  directors  have  proceeded  to  carry  on  business  with  less  than  the 
stipulated  amount  of  capital  subscribed.  The  facts  disclosed  by  the  plea  might  be 
ground  for  an  application  to  a  Court  of  equity  to  restrain  the  directors  from  carrying 
on  the  business  of  the  Company  until  the  entire  capital  was  subscribed,  but  they 
afford  no  defence  at  law. 

Garth,  in  support  of  the  plea.  The  Company  is  not  in  a  condition  to  make  calls. 
It  is  not  enough  that  it  is  registered  and  incorporated,  but  sufficient  capital  must  be 
subscribed  to  carry  into  effect  the  purposes  for  which  the  Company  was  incorporated. 
It  is  not  competent  for  seven  persons,  by  merely  subscribing  for  one  share  each,  to 
make  calls  upon  the  shareholders.  [Martin,  B.  Then  who  is  to  pay  the  preliminary 
expenses  ?]  If  the  Company  has  not  sufficient  capital  to  carry  on  its  business,  it  must 
be  wound  up.  [Martin,  B.  The  legislature  may  have  intended  to  avoid  that,  by 
enabling  the  Company  to  make  [68]  calls  upon  the  shareholders.  Wilde,  B.  When 
the  memorandum  of  association  is  registered,  the  Company  becomes  incorporated  for 
the  purposes  for  which  it  was  formed  ;  but  they  may,  if  they  wish,  have  articles  of 
association  prescribing  special  regulations,  as  for  instance,  that  the  business  of  the 
Company  shall  not  be  carried  on  until  a  certain  amount  of  capital  is  subscribed.] 
The  true  principle  is  stated  by  Martin,  B.,  in  Tlie  Howbeach  Coal  Company  v.  Teague 
(5  H.  &  N.  151). 

Hayes,  Serjt.,  replied. 

Pollock,  C.  B.  This  is  an  action  for  calls  upon  shares  in  a  company  registered 
and  incorporated  under  the  Joint  Stock  Companies  Act,  19  &  20  Vict.  c.  47,  and  the 
answer  made  by  the  plea  is,  in  substance,  that  the  defendant  did  not  subscribe  to  this 
Company,  but  to  another  and  a  different  Company.  The  question  is,  whether  the  act 
of  parliament,  which  has  created  the  Company,  has  imposed  the  restraint  now  sought 
to  be  placed  on  the  power  to  make  calls.     It  appears  to  me  that  it  has  not.     By 
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section  13,  when  the  registrar  of  joint  stock  Companies  has  certified  that  the  Company 
is  incorporated,  they  become  a  body  corporate  by  the  name  prescribed  in  the  memo- 
randum of  association,  "  but  with  such  pecuniary  liability  on  the  part  of  the  share- 
holders as  is  hereinafter  mentioned."  That  is  to  be  found  in  Table  B.  (2),  which  says 
that  the  Company  may  make  such  calls  upon  the  shareholders  as  they  think  fit, 
provided  twenty-one  days'  notice  is  given,  "  and  each  shareholder  shall  be  liable  to 
pay  the  amount  of  calls  so  made  to  the  persons  and  at  the  times  and  places  appointed 
by  the  Company."  Under  these  circumstances  there  is  no  difficulty  in  coming  to  a 
conclusion.  The  Act  authorized  this  Company  to  be  formed  and  registered :  it  has 
been  formed  and  registered,  and  has  become  a  body  corporate  [69]  entitled  to  make 
calls.  The  defendant  has  subscribed  for  shares  in  the  Company,  and  is  therefore  liable 
to  pay  the  calls,  unless  the  Act  has  created  some  exemption.  I  can  find  none ;  on  the 
contrary,  the  moment  the  Company  is  incorporated  they  are  empowered  to  make  calls 
upon  the  shareholders.  For  these  reasons  I  think  that  the  plea  is  bad,  and  that  the 
plaintifi"s  are  entitled  to  judgment. 

Martin,  B.  1  also  think  that  the  plea  is  bad.  The  question  depends  on  the 
construction  of  the  act  of  parliament,  and  I  think  we  ought  to  give  the  Act  its 
ordinary  meaning  and  carry  out  to  its  full  extent  that  which  the  legislature  intended. 
Even  if  the  result  of  such  a  construction  be  attended  with  injustice,  we  must  deal 
with  the  statute  as  we  find  it,  instead  of  endeavouring  to  tamper  with  it  and  give 
it  what  is  supposed  to  be  a  construction  more  consonant  with  justice.  If  an  enact- 
ment be  unreasonable  or  improper,  it  is  the  legislature  who  ought  to  interfere  and  set 
it  right.  In  ray  opinion  a  great  deal  of  mischief  has  resulted  from  giving  forced  con- 
structions to  acts  of  parliament  for  the  purpose  of  carrying  out  the  supposed  justice 
of  the  case. 

I  entertain  the  opinion  which  I  expressed  in  TJie  Howheach  Coal  Company  v.  Teague, 
that  persons  ought  not  to  be  allowed  to  combine  together  to  form  a  company  and 
obtain  a  certificate  of  registration,  and,  when  only  a  small  portion  of  shares  are  sub- 
scribed for,  make  calls  on  that  limited  number  of  shareholders,  and  carry  on  the 
Company  against  their  will.  Still,  I  am  now  satisfied  that  such  is  the  effect  of  the 
act  of  parliament,  and  we  are  bound  to  carry  out  that  which  the  legislature  has 
enacted. 

Bramwell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
I  agree  with  my  brother  Martin  as  to  the  construction  which  ought  to  be  put  on  acts 
of  parlia-[70]-ment ;  and  I  also  think  that  under  this  Act  great  injustice  might  be 
done  by  a  few  persons  forming  a  Company,  and  taking  a  nominal  amount  of  shares, 
and  when  a  sum  is  subscribed  not  sufficient  to  carry  on  the  business  of  the  Company, 
incuri'ing  expenses,  which  must  of  necessity  be  borne  by  the  shareholders,  while,  if 
the  Company  succeeds,  the  promoters  will  perhaps  allot  to  themselves  a  large  number 
of  shares.  That  is,  no  doubt,  a  possible  state  of  things ;  but,  even  if  it  were  probable, 
I  think  that  we  ought  to  construe  this  act  of  parliament  according  to  its  plain  and 
ordinary  meaning. 

Now,  in  the  first  place,  it  is  manifest  that  when  the  Company  is  registered  and 
the  registrar  has  certified  that  it  is  incorporated,  it  becomes  a  body  corporate ;  and 
then,  by  the  second  regulation  in  Table  B.,  the  Company  may  from  time  to  time  make 
such  calls  upon  the  shareholders  in  respect  of  monies  unpaid  on  their  shares  as  they 
think  fit.  But  then  it  is  said  that  they  cannot  make  calls  when  only  a  small  portion 
of  the  capital  has  been  subscribed.  I  am  unable  to  put  that  qualification  on  the  act 
of  parliament.  Nothing  but  the  most  cogent  necessity  would  justify  a  qualification 
not  found  in  the  words  of  the  Act,  and  in  truth  there  is  no  necessity  for  it,  because 
persons  need  not  become  shareholders  in  a  Company  whose  memorandum  of  associa- 
tion is  not  accompanied  by  articles  of  association  prescribing  regulations  so  as  to 
preclude  the  directors  from  carrying  on  the  business  of  the  Company  until  the  whole 
of  its  proposed  capital  has  been  subscribed.  If  seven  or  more  persons  have  bona  fide 
registered  a  memorandum  of  association,  why  should  not  others  who  afterwards  join 
them,  with  the  expectation  of  the  entire  capital  being  subscribed,  be  as  much  liable 
for  the  expenses  of  forming  the  Company  as  the  original  promoters  of  it  ?  I  am  at  a 
loss  to  see  why  they  should  not. 

I  will  only  add  that,  in  my  opinion,  the  promoters  of  a  [71]  Company  ought  not 
to  commence  business  when  the  number  of  shares  subscribed  for  is  too  small  and 
insufficient  to  carry  it  on.     It  is  not  necessary,  however,  to  say  anything  on  that 
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point,  and  I  should  not  have  adverted  to  it  had  not  the  same  opinion  been  entertained 
by  my  brother  Martin  when  he  made  the  observations  in  The  Howbeach  Coal  Company 
V.  Teague  (5  H.  &  N.  151). 

Wilde,  B.  I  am  of  the  same  opinion.  I  quite  agree  as  to  the  mode  in  which 
the  Act  ought  to  be  construed,  and  I  cannot  help  adding  that  this  case  does  not 
disclose  any  impropriety  in  the  Act,  or  afford  any  reason  for  putting  a  different  con- 
struction upon  it.  In  substance,  the  Act  provides  that  seven  or  more  persons,  by 
subscribing  a  memorandum  of  association,  and  complying  with  the  requisitions  of  the 
Act  as  to  registration,  may  form  themselves  into  an  incorporated  Company.  They 
may  also,  if  they  please,  add  to  the  memorandum  of  association  articles  of  association, 
prescribing  regulations  for  the  Company,  and,  amongst  others,  a  provision  that  the 
business  of  the  Company  shall  not  be  commenced  until  a  definite  amount,  or  the  whole 
capital,  has  been  subscribed.  But  when  the  memorandum  of  association  is  registered, 
and  the  registrar  has  certified  that  the  Company  is  incorporated,  they  immediately 
become  a  body  corporate ;  and  if  there  are  no  articles  of  association  prescribing 
regulations  for  the  Company,  the  legislature  imposes  on  them  the  regulations  contained 
in  Table  B.  in  the  Act  as  the  regulations  by  which  the  Company  and  the  shareholders 
shall  be  bound,  and  under  those  regulations  there  is  no  doubt  that  the  directors  are 
entitled  at  once  to  commence  business  and  make  calls.  I  cannot  see  what  hardship 
there  is  in  that,  because  every  person  when  he  becomes  a  subscriber  knows,  or  ought 
to  know,  or  has  the  [72]  means  of  knowing,  what  are  the  regulations  of  the  Company, 
and  if  he  finds  that  they  contain  no  restriction  against  commencing  business  with  an 
inadequate  capital,  it  is  his  own  fault  to  become  a  shareholder.  The  Act  seems  framed 
on  the  principle  which  the  legislature  constantly  adopts ;  that  of  giving  the  freest 
possible  latitude  to  the  formation  of  Companies,  and  letting  persons  who  are  willing 
to  become  subscribers  take  care  of  themselves.  That  seems  to  me  a  sound  principle, 
and  better  than  inducing  persons  to  depend  on  the  safeguards,  as  they  are  called,  of 
the  law,  but  which  may  prove  fallacious.  However,  whether  that  be  so  or  not,  it  is 
plain  that  immediately  the  promoters  of  this  Company  subscribed  the  memorandum 
of  association,  and  it  was  registered,  and  the  registrar  had  given  his  certificate,  they 
became  a  body  corporate,  and  were,  under  Table  B.,  entitled  to  make  calls  although 
only  a  small  portion  of  the  capital  was  subscribed. 

Judgment  for  the  plaintiflFs. 

PiLLOT  V.  Wilkinson.  May  7,  1863. — The  plaintiff  purchased  wine  lying  at  the 
defendant's  wharf  from  the  holder  of  a  warrant,  given  by  the  defendant  for  its 
delivery.  The  vendor  indoi'sed  the  warrant  generally.  The  plaintiff  sent  it  so 
indorsed  to  the  wharf,  and  obtained  samples  of  the  wine.  A  notice  from  the 
Lord  Mayor's  Court  was  subsequently  served  at  the  wharf  attaching  the  vendor's 
goods  in  the  defendant's  custody,  and  a  description  of  the  wine  was  at  the  time 
of  service  indorsed  on  the  back  of  the  notice,  and  shewn  to  the  defendant's 
manager.  The  plaintiff  on  afterwards  producing  his  warrant  at  the  wharf,  and 
demanding  the  wine,  was  told  by  the  manager  (the  defendant  being  absent)  that 
the  wine  was  stopped  on  account  of  the  attachment.  The  same  day  the  plaintiffs 
attorney  wrote  to  the  defendant  to  demand  the  delivery  of  the  wine  by  11  o'clock 
the  next  day.  The  defendant's  manager  called  next  morning  on  the  plaintiffs 
attorney  after  seeing  the  defendant  and  stated  that  the  matter  required  considera- 
tion, and  that  the  defendant  would  consult  his  attorney.  But  the  same  day  at 
noon  a  writ  was  issued.  Held  :  first,  that  the  wine  was  not  in  the  custody  of 
the  law.  Secondly,  that  on  these  facts  there  was  evidence  of  a  conversion, 
dissentiente  Bramwell,  B. 

[S.  C.  32  L.  J.  Ex.  201  ;  9  Jur.  (N.  S.)  523 ;  8  L.  T.  361  :  affirmed 
1864,  3  H.  &  C.  345.] 

Trover.  For  that  the  defendant  converted  and  wrongfully  deprived  the  plaintiff 
of  the  use  and  possession  of  the  goods,  that  is  to  say,  49  cases  of  champagne,  whereby 
the  plaintiff  was  prevented  from  selling  the  same. 

[73]  Pleas  :  First,  not  guilty.  Secondly,  a  denial  that  the  goods  were  the  plaintifi's 
as  alleged.     Issues  thereon. 

This  action  was  tried  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last 
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Michaelmas  Term,  when  the  following  facts  appeared  : — The  defendant  was  a  ware- 
houseman and  wharfinger,  and  the  cases  of  wine  which  formed  the  subject  of  the 
action  had  been  deposited  by  Messrs.  Bennett  &  Co.  at  his  warehouse.  A  warrant 
for  the  wine,  in  the  ordinary  form,  was  given  to  Messrs.  Bennett  &  Co.,  deliverable  to 
them  or  their  order  by  indorsement  thereon,  which  was  signed  by  Grueber  the  ware- 
house-manager, and  Oram,  a  clerk  in  the  employ  of  the  defendant.  The  warrant 
was  subsequently  indorsed  by  Bennett  &  Co.  to  Henry  &  Co.,  who  on  the  5th  of  July 
sold  the  wine  to  the  plaintiff,  received  payment  for  it,  and  delivered  to  the  plaintiff 
the  warrant  generally  indorsed.  The  plaintiff  sent  to  the  defendant's  wharf  on- the 
7th  of  July,  and  again  on  the  14th,  for  samples  of  the  wine.  The  warrant  was  upon 
each  occasion  produced  at  the  wharf;  and,  on  its  production,  the  clerk  Oram  gave 
samples,  according  to  the  usual  practice,  and  indorsed  upon  the  warrant  a  memorandum 
of  the  number  of  bottles  withdrawn,  to  which  he  subscribed  his  initials.  The  evidence 
was  conflicting  upon  the  question  whether  a  sampling  order,  signed  by  a  clerk  of  the 
plaintiff,  had  been  sent  along  with  the  warrant.  It  did  not  appear,  however,  that  the 
defendant,  or  any  of  his  clerks,  were  in  fact  aware  either  that  the  wine  had  been  sold 
to  the  plaintiff,  or  that  he  was  the  holder  of  the  warrant. 

On  the  22nd  of  July  the  following  notice  of  attachment,  issued  the  same  day  out 
of  the  Lord  Mayor's  Court,  was  served  at  the  defendant's  wharf ; — 

•'To  Mr.  Thomas  Wilkinson.  "  22nd  day  of  July,  1862. 

"  Take  notice,  that  by  virtue  of  an  action  entered  in  the  [74]  Lord  Mayor's  Court, 
London,  on  the  22nd  day  of  July,  1862,  against  John  Henry  trading  under  the  name, 
style,  or  firm  of  J.  Henry  &  Co.,  defendant,  at  the  suit  of  Richard  MacHenry,  plaintiff, 
in  a  plea  of  debt  upon  demand  of  501.,  I  do  attach  all  such  monies,  goods,  and  effects, 
as  you  now  have,  or  which  hereafter  shall  come  into  your  hands  or  custody,  of  the 
said  defendant,  to  answer  the  said  plaintiff  in  the  plea  aforesaid,  and  that  you  are  not 
to  part  with  such  monies,  goods,  or  effects,  without  licence  of  the  said  Court." 

(Signed)         "Serjeant  at  Mace. 
"  Lord  Mayor's  Court  Office." 

The  notice  of  attachment  was  served  by  the  Deputy  Serjeant  at  Mace.  The  clerk 
to  the  attorney  of  the  plaintiff  in  the  Mayor's  Court  accompanied  the  Deputy  Serjeant 
at  Mace,  and  indorsed  upon  the  back  of  the  notice  of  attachment,  before  it  was  served, 
the  particulars  of  the  goods  which  form  the  subject  of  the  present  action,  and  the 
attention  of  the  manager,  Grueber,  was  directed  to  the  indorsement. 

Another  notice  of  attachment,  issued  on  the  16th  from  the  Lord  Mayor's  Court 
against  the  goods  of  the  same  defendant  in  an  action  at  the  suit  of  one  Aron,  was  also 
served  at  the  same  time,  but  no  particulars  were  indorsed  upon  it. 

On  the  24th  of  July  the  plaintiff  and  his  attorney  called  at  the  defendant's  wharf, 
and  saw  the  manager  Grueber,  to  whom  they  produced  the  warrant,  and  explained 
that  the  plaintiff  had  purchased  the  wine,  which  he  had  come  to  demand.  Grueber 
informed  them  that  the  wine  was  stopped  on  account  of  an  attachment,  but,  upon 
searching  for  it,  he  was  unable  to  find  it,  or  to  tell  them  against  whom  it  had  issued. 
He  stated,  however,  that  Mr.  Wilkinson  had  gone  to  Lloyd's,  and  had  probably  taken 
the  papers  with  him.  The  plaintiff's  attorney  then  told  him,  that  the  plaintiff  had 
already  lost  one  customer  [75]  for  the  wine,  and  if  he  did  not  have  it  that  day,  it 
would  be  a  loss.  Grueber  offered  to  accompany  them  to  Lloyd's.  They  went  there, 
but  found  that  the  defendant  had  left  and  gone  home.  On  the  same  day  the  plaintiffs 
attorney  wrote  to  the  defendant  as  follows  : — 

**  1  Circus  Place,  Finsbury  Circus,  E.C., 
"  Thomas  Wilkinson,  Esq.,  "  24  July,  1862. 

"  Botolph  Wharf,  Lower  Thames  Street. 

"Sir, — We  are  instructed  by  Mr.  Pillot,  the  holder  of  warrant  No.  7115  for 
49  cases  of  wine,  to  request  the  immediate  delivery  of  such  cases  of  wine,  and  to 
apply  to  you  for  compensation  for  the  loss  he  has  sustained  by  your  retaining  the 
same.  Our  instructions  are  to  adopt  immediate  proceedings,  and  we  shall  therefore 
feel  obliged  by  your  communicating  with  us  by  1 1  o'clock  to-morrow  morning,  so  that, 
if  satisfactory,  our   further   intervention   in   the   matter   may  become  unnecessary. 
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Should  you  still  decline  to  deliver  the  goods,  please  send  us  the  name  of  your  solicitor; 
to  whom  we  may  send  process. — We  are  Sir,  &c.,  "  Digby  &  Sharp." 

On  the  morning  of  the  25th,  but  at  what  exact  time  did  not  appear,  Grueber  having 

seen  the  defendant  in  the  interval,  called  upon  the  plaintiff's  attorney,  and  told  him 

that  the  matter  required  consideration,  and  the  defendant  would  consult  his  attorney. 

The   plaintiff's   attorney  received  the   same   day  the   following   letter  from  the 

defendant's  attorney : — 

"  Sussex  Chambers,  Duke  Street,  St.  James's, 
"July  25th,  1862. 

"Gentlemen, — Mr.  Wilkinson,  of  Botolph  Wharf,  has  sent  us  your  letter  of 
yesterday's  date  with  instructions  to  communicate  with  you  respecting  it.  The 
matter  appears  complicated,  [76]  and  we  are  not  yet  fully  acquainted  with  the  circum- 
stances. Wo  trust  you  will  allow  time  for  inquiry,  as  Mr.  Wilkinson's  only  desire  is 
to  do  what  is  right. — We  are  Gentlemen,  &c.,  "F.  Miller  &  Son." 

The  writ  had  been  issued  at  12  o'clock  the  same  day  before  this  letter  was 
received. 

The  plaintiff  had  lost  a  customer  by  the  detention  of  the  wine. 

On  the  28th  of  July  a  scire  facias  was  issued  from  the  Lord  Mayor's  Court  in  the 
action  of  MacHenry  v.  Henry,  calling  on  Mr.  Wilkinson,  the  present  defendant,  to 
shew  cause  why  the  plaintiff  in  the  Lord  Mayor's  Court  should  not  have  judgment 
against  him  for  the  appraisement  of  the  goods  therein  described,  theretofore  attached 
in  his  hands  as  the  goods  and  chattels  of  J.  Henry,  trading  under  the  name,  style,  or 
firm  of  J.  Henry  &  Co.  The  goods  described  in  the  body  of  the  scire  facias  were  the 
cases  of  wine  forming  the  subject  of  the  present  action.  The  scire  facias  was  served 
on  the  31st,  but  it  did  not  appear  that  any  further  proceedings  had  been  taken  in  the 
attachment.  No  step  appeared  to  have  been  taken  in  the  other  attachment  subse- 
quent to  the  service  of  the  notice  of  attachment.  The  goods  had  since  remained  in 
the  possession  of  the  defendant,  who  had  never  made  any  offer  to  give  them  up. 

A  verdict  was  entered,  under  his  Lordship's  direction,  for  the  plaintiff,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the  defendant ;  the  Court  to  have  power  to 
draw  inferences  of  fact. 

Montague  Smith,  in  last  Hilary  Term,  obtained, a  rule  nisi  accordingly;  upon  the 
ground  that  the  goods  were  subject  to  an  attachment  in  the  Mayor's  Court,  and  were 
in  custodi^  legis,  and  that  there  was  no  conversion  by  the  defendant  under  the  circum- 
stances proved. 

[77]  Bovill  and  Prentice  shewed  cause.  The  goods  were  never  in  the  custody  of 
the  law.  The  notice  of  attachment  could  only  afiect  the  interest  of  the  defendant  in 
the  Mayor's  Court:  Smith  v.  Goss  (1  Camp.  282).  But  his  interest  had  ceased  by  the 
transfer  to  the  plaintiff  before  the  notice  issued.  The  goods  remained,  notwith- 
standing the  notice,  in  the  possession  and  under  the  control  of  the  defendant: 
Mallalieu  v.  Laugher  (3  C.  &  P.  551).  No  custom  was  proved  to  attach  specific 
goods.  The  terms  in  which  the  notice  is  couched  shew  that  it  has  no  such  object. 
It  purports  merely  to  be  a  notice  of  attachment  of  "  all  such  monies,  goods  and  effects, 
as  the  garnishee  now  hath,  or  which  shall  hereafter  come  into  his  hands  or  custody, 
of  the  said  defendant."  The  memorandum  indorsed  by  the  attorney's  clerk  cannot 
alter  the  effect  of  the  attachment.  But  further,  it  is  clear  that  an  attachment  cannot 
be  pleaded  in  bar  to  an  action  for  the  recovery  of  the  property  attached,  until  judg- 
ment has  been  obtained  in  the  attachment,  and  execution  thereon  executed  :  Brandon 
on  Foreign  Attachments,  p.  139.  The  defendant's  right  course  was  to  appear  in  the 
Mayor's  Court,  and  plead  nil  habet.  On  behalf  of  the  defendant,  the  case  of  Verrall 
V.  Robinson  (2  C.  M.  &  R.  495)  will  be  relied  on.  That  case  may,  perhaps,  be 
supported  on  the  ground  that  the  facts  there  proved  did  not  establish  a  conversion ; 
but  the  opinion  expressed  in  the  judgment  that  the  property  attached  was  in  custodia 
legis,  is,  it  is  submitted,  without  foundation.  The  facts  of  the  case  are,  moreover, 
distinguishable. 

Secondly,  the  facts  here  establish  a  conversion.  The  warrant  gave  notice  to  the 
defendant,  that  the  defendant  in  the  Mayor's  Court  had  parted  with  his  property  in 
the  goods,  and  to  that  warrant  the  defendant  attorned.  A  wharfinger  detains  goods, 
when  demanded  by  the  true  owner,  at  his  [78]  peril :   IFilnon  v.  Andertcn  (1  B.  & 

Ex.  Div.  XV.— 3 
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Adol.  450).     The  refusal  to  deliver  on  the  ground  of  the  attachment  was  clearly  a 
wrongful  act. 

Montague  Smith  and  Freeman,  in  support  of  the  rule.  First,  as  to  the  custody  of 
the  law.  If  the  ground  of  the  judgment  in  Venall  v.  Robinson  (2  C.  M.  &  R.  495) 
can  be  supported,  that  case  is  decisive.  The  process  in  the  Mayor's  Court  is  directed 
against  specific  goods.  The  particulars  of  the  goods,  though  merely  indorsed  on  the 
notice  of  attachment,  are  specified  in  the  body  of  the  scire  facias. 

But  the  main  point  is,  that  upon  the  facts  proved  there  was  no  conversion.  The 
defendant  had  no  notice  that  the  plaintiff  was  the  owner  of  the  goods.  The  circum- 
stances under  which  the  samples  were  delivered  did  not  constitute  an  attornment. 
The  refusal  to  deliver  was  (not  absolute,  but  qualified  in  such  a  way  as  to  afford  no 
evidence  of  conversion  :  Clark  v.  CJiamberlain  (2  M.  &  W.  78).  It  was  a  mere  request 
of  time  for  inquiry.  A  bona  fide  hesitation  on  the  part  of  the  defendant  was  reason- 
able: Gunton  v.  Nurse  (2  B.  &  B.  447),  Alexander  v.  Southey  (5  B.  &  Aid.  247).  In 
Vaughan  v.  Watt  (6  M.  &  W.  492),  on  a  similar  state  of  facts,  Parke,  B.,  said,  "  It  was 
a  question  for  the  jury,  whether  the  defendant  meant  to  apply  the  goods  to  his  own 
use,  or  assert  the  title  of  a  third  party  to  them,  or  whether  he  only  meant  to  keep 
them  in  order  to  ascertain  the  title  to  them,  and  clear  up  the  doubts  he  then  enter- 
tained on  the  subject,  and  whether  a  reasonable  time  for  doing  so  had  not  elapsed, 
without  which  it  would  not  be  a  conversion.  It  ought,  therefore,  to  have  been  left 
to  the  jury,  whether  the  defendant  had  a  howk  fide  doubt  as  to  the  title  of  the  goods, 
and  if  so,  whether  a  reasonable  time  for  clearing  up  that  doubt  had  elapsed."  The 
Court  will  infer  [79]  that  a  bona  fide  doubt  here  existed  in  the  mind  of  the  defendant. 
In  Verrall  v.  Robinson  (2  C.  M.  &  R.  495)  the  refusal  to  deliver  up  a  chaise  to  the 
owner  on  the  ground  of  an  attachment  from  the  Sheriffs'  Court  was  held  to  be  no 
conversion,  although  the  defendant  in  the  Sheriffs'  Court,  who  had  hired  the  chaise 
and  placed  it  at  livery  with  the  defendant,  was  present  when  the  plaintiff  demanded 
it,  and  admitted  the  plaintiff's  title.  In  Bwroughes  v.  Bayne  (5  H.  &  N.  296) 
Channell,  B.,  in  his  judgment,  expressly  guards  himself  against  the  supposition  that 
every  detention  is  a  conversion.  No  claim  inconsistent  with  the  plaintiff's  title  was 
set  up  by  the  defendant  either  in  himself  or  in  any  other  person.  They  also  referred 
to  Com.  Dig.,  "  Attachment"  (A.). 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered : — 

Bramwell,  B.,  said, — I  am  of  opinion  that  this  rule  should  be  made  absolute,  on 
the  ground  that  there  was  no  evidence  of  a  conversion.  The  facts  are  shortly  these  : 
Certain  goods,  which  belonged  to  the  plaintiff,  were  lying  in  the  warehouse  of  the 
defendant.  The  plaintiff,  on  applying  for  them  there,  was  referred  to  the  defendant's 
warehouseman,  who  told  him  that,  in  consequence  of  a  foreign  attachment,  there  was 
a  difficulty,  and  that  he  did  not  know  whether  he  ought  to  deliver  up  the  goods.  He 
proposed,  however,  that  they  should  go  to  Lloyd's  in  search  of  Mr.  Wilkinson,  the 
defendant.  They  accordingly  went  to  Lloyd's,  but  when  they  got  there  Mr.  Wilkinson 
had  gone  home,  and,  in  consequence,  nothing  was  done.  The  plaintiff's  attorney  wrote 
the  same  day  to  the  defendant,  demanding  possession  of  the  goods  by  eleven  o'clock 
the  [80]  next  day.  The  defendant's  attorney  replied  the  next  day,  stating  that  there 
was  a  question  about  a  foreign  attachment,  and  asking  for  time  to  make  inquiries,  and 
ascertain  the  actual  facts.  But  before  this  letter  was  received,  the  writ  in  this  action 
was  issued. 

The  facts  as  to  the  foreign  attachment  are  as  follows  : — An  officer  from  the  Lord 
Mayor's  Court  came  to  the  defendant's  warehouse,  and  there  produced  a  notice  of 
attachment  directed  to  the  defendant,  commanding  him  to  detain  the  goods,  not  of  the 
plaintiff,  but  of  some  third  person,  whom  it  specified.  The  person  who  served  the 
process  informed  the  defendant  that  it  related  to  certain  goods  which  he  described, 
and  which  are  the  goods  forming  the  subject  of  the  present  action. 

Now,  I  am  clearly  of  opinion  that  there  was  nothing  in  the  mode  in  which  this  pro- 
cess was  served  to  constitute  a  defence  to  the  present  action.  It  has  never  yet  been 
claimed  as  part  of  the  custom  of  foreign  attachment,  that  process  directed  to  A.,  inform- 
ing him  that  B.'s  goods  are  attached,  will  justify  A.  in  detaining  goods  belonging  to  C, 
merely  because  the  server  of  the  process  tells  him  that  those  particular  goods  form  the 
subject  of  the  attachment.     The  only  colour  for  such  a  contention  is  to  be  found  in  the 
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language  of  Lord  Abinger,  and  Mr.  Baron  Alderson,  in  the  case  of  Venall  v.  Robinson 
(2  C.  M.  &  R.  495),  M'ho  are  there  reported  to  have  said  that  the  goods  were  in  "  the 
custody  of  the  law,"  and  that,  consequently,  the  defendant  was  justified  in  not 
delivering  them  up.  The  expression  so  used  was,  I  think,  inaccurate,  but  the  decision 
was  perfectly  correct.  The  defendant  was  justified  in  taking  time  for  consideration, 
and  to  obtain  advice.  But  neither  in  that  case,  nor  the  present,  was  there  any  actual 
custody  of  the  law.  The  officer  did  not  here  remain  in  possession  :  he  merely  [81] 
served  an  attachment  against  the  goods  of  one  person,  and  stated  that  it  attached  goods 
which  belonged  to  another. 

I  am,  however,  of  opinion,  that  the  rule  should  be  absolute,  on  the  ground  that 
there  was  no  evidence  of  a  "  conversion."  This  word,  when  used  in  its  natural  sense, 
is  open  to  no  objection.  Thus,  for  instance,  where  the  defendant  either  drinks  the 
plaintiff's  wine,  or  burns  his  wood,  or  fires  off  his  gun,  or  even  detains  a  picture  belong- 
ing to  the  plaintiff,  and  hangs  it  up  in  his  drawing-room  to  enjoy  the  pleasure  of 
looking  at  it ;  there  is,  in  such  cases,  a  conversion  to  the  defendant's  use.  But,  unfor- 
tunately, the  meaning  of  this  word  has  been  extended,  from  its  natural  signification, 
to  acts  which  are  in  no  sense  an  actual  conversion.  Now,  where  this  is  the  case,  it 
invariably  causes  great  difficulty  in  administering  the  law,  and  is  very  likely  to  lead — 
as  in  this  form  of  action  it  has  led — to  serious  injustice.  Still,  if  on  the  authority  of 
decided  cases  the  facts  of  this  case  established  a  conversion,  I  should  feel  bound  to  defer 
to  their  authority.  They  are,  however,  diametrically  opposed  to  any  such  view.  The 
defendant  never  refused  to  give  up  these  goods.  He  did  not  assert  any  title  or  right 
to  detain  them  in  himself,  or  in  any  other  person  ;  nor  did  he  deny  they  were  the 
plaintiff's.  All  that  took  place  was,  that  the  defendant's  clerk  said  he  was  in  some 
difficulty  about  the  matter,  and  proposed  they  should  go  and  consult  the  defendant. 
They  were  unable  to  find  the  defendant  at  the  time,  and  the  next  day  the  defendant's 
attorney  wrote  to  the  plaintiff"s  attorney,  asking  him  not  to  be  precipitate,  but  to 
allow  time  to  make  some  inquiry  into  the  circumstances.  If  the  plaintiff  had  refused 
to  give  any  time,  and  had  insisted  on  a  distinct  answer,  the  defendant  might  very 
probably  have  surrendered  the  goods.  There  was,  in  fact,  no  conversion  [82]  in  any 
sense  of  the  word,  neither  from  the  plaintiff  nor  to  the  defendant.  But  notwithstand- 
ing this,  the  defendant  will,  in  this  form  of  action,  be  liable  for  the  full  value  of  the 
goods.  In  my  judgment  there  is  no  evidence  of  a  conversion,  and  this  rule  should  be 
made  absolute. 

Martin,  B.,  said, — In  this  case  I  think  there  was  evidence  to  go  to  the  jury  of  a 
"  conversion."  I  retain  the  opinion  which  I  expressed  in  Burroughes  v.  Bayve  (5  H.  &  N. 
300),  where,  a  similar  question  having  arisen,  I  stated  what  in  my  opinion  was  the 
meaning  which  the  law  has  assigned  to  this  word.  My  brother  Channell  also  there 
expressed  a  similar  opinion.  In  my  judgment,  where  one  person  detains  from  another 
goods,  which  he  either  actually  knows  or  has  the  means  of  knowing,  and  which,  by 
instituting  proper  inquiries,  he  might  have  ascertained  to  be  that  person's  property, 
that  detention  the  law  deems  a  "  conversion."  The  term  may  not  be  a  strictly  appro- 
priate one,  but  it  was  used  in  this  sense  in  the  time  of  Lord  Holt  (Baldwin  v.  Cole, 
6  Modern  Rep.  212),  who  says,  "The  very  denial  of  goods  to  him  that  hath  a  right  to 
demand  them,  is  an  actual  conversion,  and  not  only  evidence  of  it ;  for  what  is  a  con- 
version but  the  assuming  upon  oneself  the  property  and  right  of  disposing  of  another's 
goods?  And  whoever  detains  another  man's  goods  from  him  without  cause  takes 
upon  himself  the  right  of  disposing  of  them."  The  term  "conversion "  has,  in  truth,  a 
technical  and  conventional  meaning,  which  was  originally  given  to  it  in  order  to  make 
the  action  of  trover  applicable  to  what  was  more  properly  the  subject  of  an  action  of 
detinue,  and  by  this  means  prevent  the  defendant  from  availing  himself  of  the  right 
of  waging  his  law,  to  which  he  was  entitled  in  the  [83]  latter  form  of  action.  By  long 
practice  it  has  been  established  that  where  one  person  withholds  from  another  his 
goods  without  lawful  reason  or  excuse,  the  action  of  trover  lies.  To  that  practice  I 
think  it  better  to  adhere,  than  enter  into  an  inquiry  as  to  what  the  strictly  accurate 
meaning  of  the  word  *'  conversion  "  is. 

Pollock,  C.  B.  I  entirely  agree  with  the  opinion  expressed  by  my  brother 
Martin.  The  facts  are  shortly  these  ;  The  plaintiff  was  the  buyer  of  some  champagne, 
which  was  in  the  custody  of  the  defendant  who  was  a  wharfinger.  Having  bought 
the  champagne  and  obtained  a  warrant  for  it,  the  plaintiff  sent  his  clerk  with  the 
warrant  to  the  defendant's  wharf  to  obtain  a  sample  of  the  wine.     The  defendant 


36  DELL   V.  KING  2  H.  &  C.  84. 

attorned  to  the  warrant  and  gave  a  sample ;  and  subsequently  he  gave  another.  He 
had  thus  ample  means  of  knowing  that  the  plaintiff  had  bought  the  champagne,  had 
taken  samples  of  it,  and  was  entitled  to  have  the  bulk  when  he  demanded  it.  When, 
however,  the  plaintiff  demanded  the  bulk,  he  was  informed  by  the  defendant  that  a 
foreign  attachment  had  issued  from  the  Court  of  the  Lord  Mayor  against  this  cham- 
pagne, and,  when  he  urged  that  the  defendant  knew  it  to  be  his  property,  the  defen- 
dant told  him,  in  effect,  that  he  would  not  give  it  up,  and  that  he  required  time  for 
consideration  on  account  of  this  process. 

Now,  the  law  has  been  long  established,  that  when  a  man  knows  or  has  the  means 
of  knowing  that  goods  are  the  property  of  another,  and  declines  to  give  them  up,  he 
is  liable  in  an  action  of  trover  for  the  conversion.  Then  the  plaintiff  also  complains 
that  the  defendant  wrongfully  deprived  him  of  the  use  of  these  goods.  Now,  that 
the  defendant  deprived  him  of  the  use  of  the  goods  is  undoubted.  Did  [84]  he  do  so 
wrongfully  ?  Certainly  :  for  when  the  plaintiff  went  with  the  warrant  and  demanded 
his  goods,  the  defendant  would  not  give  them  up.  The  plaintiff  is  therefore,  in  my 
opinion,  entitled  to  recover.  I  regret  that  my  brother  Bramwell  is  of  a  different 
opinion,  but,  as  the  majority  of  the  Court  are  in  favour  of  the  plaintiff,  the  rule  must 
be  discharged. 

Bramwell,  B.,  added, — If  the  view  which  I  take  of  the  facts  had  coincided  with 
that  of  the  Lord  Chief  Baron,  I  might  perhaps  have  been  of  the  same  opinion. 

Dell  v.  King.  April  29,  May  4,  1863. — A  deed  of  composition,  under  the  Bank- 
ruptcy Act,  1861,  contained  a  covenant  that  if  any  creditor  should  sue  the  debtor, 
unless  and  until  default  should  be  made  in  meeting  at  maturity  bills  of  exchange 
and  promissory  notes  given  as  a  security  for  the  composition,  the  debtor's  estate 
and  effects  should  be  thenceforth  absolutely  released  and  discharged,  from  the 
debt.  Held,  that  the  covenant  was  unreasonable  and  void,  and  could  not  be 
rejected ;  and  consequently  the  deed  was  not  binding  on  creditors  who  did  not 
assent  to  it. 

[S.  C.  33  L.  J.  Ex.  47  ;  10  Jur.  (N.  S.)  427  ;  12  W.  R.  280.     See  Hidsm  v.  Barclay, 
1864,  3  H.  &  C.  361 ;  Benham  v.  Broadhurst,  1864,  3  H.  &  C.  472.] 

The  writ  in  this  case  issued  on  the  16th  January,  1863;  and  on  the  4th  of 
February  the  plaintiff  declared  for  goods  sold  and  delivered. 

Plea,  dated  27th  of  February,  1863.  That  after  the  commencement  of  this  suit, 
to  wit,  on  the  13th  day  of  February,  1863,  the  defendant  made  his  deed,  dated  the 
13th  day  of  February,  1863,  being  a  deed  expressed  to  be  made  between  the  defendant 
of  the  first  part,  J.  Withers  of  the  second  part,  and  the  several  persons,  companies, 
and  partnership  firms,  whose  names  and  seals  were  set  and  affixed  to  the  schedule 
thereto,  being  respectively  creditors  of  the  defendant,  and  all  other  creditors  of  the 
defendant  of  the  third  part :  reciting,  &c.  (The  plea  then  stated  the  recitals  and 
covenant  not  to  sue  until  default  in  meeting  the  bills  of  [85]  exchange  or  promissory 
notes  at  maturity,  hereinafter  fully  set  forth  in  the  replication,  p.  87.)  Averments: 
that  a  majority  in  number  representing  three-fourths  in  value  of  the  creditors  of 
the  defendant,  whose  debts  respectively  amounted  to  101.  or  upwards,  in  writing, 
assented  to  and  approved  of  the  said  deed.  And  the  deed  was  executed  by  the 
defendant  and  the  said  J.  Withers  respectively  ;  and  the  execution  of  the  said  deed 
by  the  defendant  was  attested  by  an  attorney  and  solicitor,  and  within  twenty-one 
days  from  the  day  of  the  execution  of  the  said  deed  by  the  defendant,  the  same  was 
produced  and  left,  having  been  first  duly  stamped,  at  the  office  of  the  Chief  Registrar 
of  her  Majesty's  Court  of  Bankruptcy  for  the  purpose  of  being  registered,  and  together 
with  the  said  deed  there  was  delivered  to  the  said  Chief  Registrar  an  affidavit  by 
the  defendant  that  a  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  defendant  whose  debts  amounted  to  101.  or  upwards,  had  in  writing 
assented  to  or  approved  of  the  said  deed.  And  the  said  deed  before  registration 
bore  such  stamp  duties  as  are  required  by  the  said  Act.  And  the  said  deed  was  then 
and  before  the  pleading  of  this  plea  duly,  in  the  manner  provided  by  the  said  Act, 
registered  in  the  said  Court.  And  the  defendant  has  always  been  ready  and  willing 
to  deliver  to  the  plaintiff  such  securities  as  provided  by  the  said  deed.  And  before 
the  pleading  of  this  plea,  the  defendant  within  due  time  tendered  and  offered  the 
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same  to  the  plaintiff,  and  the  plaintiff  then  refused  to  accept  the  same.  And  every- 
thing has  been  done  and  has  happened  to  make  the  said  deed  binding  upon  the 
plaintiff  in  respect  of  the  claim  herein  pleaded  to. 

Replication.  That  the  said  supposed  deed  in  the  said  plea  mentioned,  was  and 
is  in  the  words,  letters,  and  figures  following,  that  is  to  say  : — "  This  indenture  made 
the  13th  day  of  February,  1863,  between  John  King  of,  &c.,  draper  [86]  and 
grocer,  of  the  first  part,  Jabez  Withers,  of  &c.,  tanner,  of  the  second  part,  and  the 
several  persons,  companies  and  partnership  firms  whose  namea-tind  seals  are  set  and 
affixed  in  the  schedule  to  these  presents,  being  respectively  creditors  of  the  said 
J.  King,  and  all  other  the  creditors  of  the  said  J.  King,  of  the  third  part :  Whereas 
the  said  J.  King  has  for  some  time  past  carried  on  the  trade  or  business  of  a  draper 
and  grocer  at  Stockenchurch  aforesaid.  And  whereas  the  said  J.  King  being  indebted 
to  divers  persons  in  divers  sums  of  money,  and  being  unable  to  pay  in  full,  he,  on 
the  27th  day  of  January,  1863,  called  a  meeting  of  his  creditors,  and  proposed  to 
pay  to  them  a  composition  of  7s.  6d.  in  the  pound  upon  the  amount  and  in  full 
discharge  of  their  respective  debts,  such  composition  to  be  paid  in  two  equal  instal- 
ments of  3s.  and  9d.  each,  at  the  respective  periods  of  four  calendar  months  and  eight 
calendar  months  from  the  2nd  of  February,  1863,  and  to  be  secured  by  the  said 
J.  Withers.  And  whereas  the  said  "  parties  hereto  of  the  third  part  (hereinafter 
referred  to  as  the  said  creditors) "  approve  of  the  said  proposal.  And  whereas  the 
several  parties  to  these  presents  have  agreed  to  carry  out  the  said  proposal  by  the 
execution  of  these  presents  with  such  covenants  and  provisoes  as  are  hereinafter 
contained.  And  whereas  in  part  pursuance  of  the  said  proposal  the  said  J.  King  has 
accepted  bills  of  exchange  drawn  upon  him  by  the  said  J.  Withers,  or  they  have 
respectively  signed  joint  and  several  promissory  notes,  dated  respectively  the  2nd 
day  of  February,  1863,  for  the  payment  to  the  said  creditors  respectively  of  the  said 
two  instalments  of  the  said  composition  at  the  respective  periods  of  four  calendar 
months  and  eight  calendar  months  from  the  2nd  day  of  February,  1863,  and 
the  said  respective  bills  of  exchange  or  promissory  notes  have  been  delivered  to 
the  said  creditors  respectively  as  they  do  hereby  respectively  acknow-[87]-ledge : 
Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  premises  the  said  creditors  do  hereby  severally  for  themselves  and 
their  respective  heirs,  executors  and  administrators,  and  successors,  covenant  with  the 
said  J.  King,  his  executors  and  administrators,  in  manner  following  (that  is  to  say)  : — 
That  unless  and  until  default  shall  be  made  in  meeting  any  of  the  said  bills  of  exchange 
or  promissory  notes  at  maturity,  they  the  said  creditors  respectively  will  not,  nor  shall 
their  respective  heirs,  executors,  or  administrators,  partners,  partner  or  successors,  sue, 
arrest,  attach,  or  impede  or  molest  the  said  J.  King,  his  heirs,  executors,  or  adminis- 
trators, estate  or  effects,  in  any  manner  howsoever,  or  on  any  pretence  whatsoever. 
And  further,  that  if  any  of  them  the  said  creditors,  or  any  of  their  heirs,  executors, 
or  administrators,  partners,  partner  or  successors,  shall  break  or  contravene  the  said 
covenant  in  any  manner  whatsoever,  then  and  in  such  case  the  said  J.  King,  his  heirs, 
executors,  and  administrators,  estate  and  effects,  shall  be  thenceforth  absolutely  released 
and  discharged  from  all  and  singular  the  debts,  claims,  and  demands  of  the  creditor 
or  creditors,  person  or  persons,  so  breaking  or  contravening  such  covenant,  and  these 
presents  shall  and  may  accordingly  operate  as  a  defeazance  pleadable  in  bar  to,  or  may 
otherwise  be  set  up  as  a  defence  to  any  action  or  actions,  suit  or  suits,  or  other  pro- 
ceedings at  law  or  in  equity  theretofore  or  thereafter  brought,  instituted  or  taken 
by  or  on  behalf  of  such  creditor  or  creditors,  person  or  persons,  or  his,  their,  or  any 
of  their  heirs,  executors,  or  administrators,  partners,  partner,  or  successors  for  or  iu 
respect  of  such  debts,  claims,  and  demands,  or  any  part  of  them.  And  (without 
prejudice  to  the  aforesaid  covenant)  the  said  creditors  do  hereby,  for  the  considera- 
tions aforesaid,  severally  for  themselves  and  their  respective  heirs,  executors,  adminis- 
trators, and  successors,  covenant  [88]  with  the  said  J.  King,  his  executors  and 
administrators,  that  if  and  when  the  said  composition  shall  be  fully  paid  to  all  the 
said  creditors,  then  and  in  such  case  the  said  J.  King,  his  heirs,  executors,  and 
administrators,  estate  and  effects,  shall  be  thenceforth  absolutely  released  and  dis- 
charged from  all  and  singular  the  debts,  claims,  and  demands  of  all  the  said  creditors 
and  their  respective  heirs,  executors  and  administrators,  partner,  partners  and 
successors,  and  these  presents  shall  and  may  accordingly  thenceforth  operate  as  a 
defeazance  pleadable  in  bar  to,  or  may  be  otherwise  set  up  as  a  defence  to  any  action 


38  DELL   V.  KINO  2a.&C.89. 

or  actions,  suit  or  suits,  or  other  proceedings  at  law  or  in  equity  theretofore  or  there- 
after brought,  instituted  or  taken  by  or  on  behalf  of  the  said  creditors,  or  any  of  them, 
their  or  any  of  their  heirs,  executors  or  administrators,  partners,  partner,  or  successors, 
for  or  in  respect  of  such  debts,  claims  and  demands,  or  an}'  of  them.  (Then  followed 
provisions  not  material  to  the  present  question.)  And  it  is  hereby  lastly  agreed  and 
declared  that  these  presents  are  intended  to  be  and  shall  (so  far  as  lawfully  may  be) 
operate  as  a  composition  deed  within  the  meaning  of  the  provisions  of  the  Bankruptcy 
Act,  1861,  in  that  behalf.     In  witness,"  &c. 

Demurrer,  and  joinder  therein. 

Phipson,  in  support  of  the  demurrer.  The  deed  is  a  good  deed  of  composition 
under  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  and  the  covenant  not  to  sue 
is  pleadable  in  bar  of  the  action.  The  case  is  distinguishable  from  Oppenheimer  v. 
Gh-ieves  (7  H.  &  N.  533).  There  the  creditors,  parties  to  the  deed,  granted  to  the 
defendant  *'  full,  free  and  absolute  liberty  and  license  to  conduct  and  manage  his 
business  and  affairs  for  the  period  of  fifteen  calendar  months,"  and  they  covenanted 
that  they  would  not  during  that  period  "sue,  [89]  arrest,  prosecute,  impede  or  molest 
the  defendant  in  the  management  of  his  said  business  or  affairs."  There  was  no 
breach  of  that  covenant  as  the  plaintiff  did  not  "  sue  "  the  defendant  after  the  deed 
was  executed,  for  the  action  was  commenced  before ;  neither  did  the  plaintiff,  by 
continuing  the  action,  impede  or  molest  the  defendant  in  the  management  of  his 
business  or  affairs.  Here  the  creditors  covenant  that  they  will  not  "  sue,  arrest, 
attach,  or  impede  or  molest "  the  defendant,  "  unless  and  until  default  be  made  in 
meeting  any  of  the  bills  of  exchange  or  promissory  notes  at  maturity."  The  continu- 
ance of  this  action  is  a  molesting  within  the  meaning  of  that  covenant.  [Bramwell,  B. 
If  the  defendant  had  served  the  plaintiff  with  a  notice  to  reply,  could  it  be  said  that 
the  delivery  of  a  replication  was  a  molesting.]  The  plea  states  that  the  defendant 
offered  to  deliver  the  securities  to  the  plaintiff  and  that  he  refused  to  accept  them. 
[Martin,  B.  Suppose  the  defendant  had  given  them  to  the  plaintiff,  would  that  have 
amounted  to  a  statutory  accord  and  satisfaction  of  the  debtl  Bramwell,  B.,  referred 
to  Evans  v.  Potvis  (1  Exch.  601).]  An  agreement  between  less  than  the  whole  body 
of  creditors  to  accept  a  composition,  is  binding  on  those  Who  are  parties  to  it :  Norman 
V.  Thompson  (4  Exch.  755).  It  is  clear,  therefore,  that  if  the  plaintiff  had  executed 
the  deed,  he  would  have  been  bound  by  it,  whether  valid  or  not,  under  the  Bankrupt 
Law.  Then  if  this  covenant  is  void  it  may  be  rejected,  and  the  deed  will  be  binding 
on  the  plaintiff  although  he  has  not  executed  it,  because  all  the  requisites  of  the 
Bankrupt  Law  Consolidation  Act,  1860,  have  been  complied  with.  In  Macnaught  v. 
Russell  (1  H.  &  N.  611)  it  was  held  that  creditors  who  were  not  parties  to  the  deed 
could  not  object  that  a  covenant  not  to  sue  was  unreasonable.  That  case  is  an 
authority  that  even  if  the  covenant  objected  [90]  to  is  void,  the  remainder  of  the 
deed  may  nevertheless  be  good.  There  is  no  reason  why  the  non-executing  creditors 
should  not  be  bound  by  all  valid  stipulations.  The  decision  in  Legg  v.  Gheesebrough 
(5  C.  B.  N,  S.  741)  proceeded  on  the  ground  that  the  clause  in  question  was  in  its  very 
nature  merely  personal  to  the  individual  creditors  who  chose  to  sign  the  deed,  and 
inapplicable  to  the  creditors  in  general.  He  also  referred  to  Le  Bret  v.  Papilloii 
(4  East,  502). 

Inderwick,  for  the  plaintiff.  The  plea  is  bad  on  the  authority  of  Oppenheimer  v. 
Grieves  (7  H.  &  N.  553).  First,  the  alleged  matter  of  defence  having  arisen  after  action 
brought,  ought  to  have  been  pleaded  in  bar  of  the  further  maintenance  of  the  action ; 
in  which  case  the  plaintiff  might  have  confessed  the  plea  and  obtained  his  costs  up  to 
the  time  of  pleading  it:  Plead.  Reg.  Gen.  Hil.  T.  1853,  r.  22,  23.  [Bramwell,  B. 
The  plea  states  that  the  deed  was  made  after  the  commencement  of  the  suit.  No 
formal  defence  is  necessary.]  Secondly,  the  deed  is  not  binding,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  upon  those  creditors  who  are  not  parties  to  it. 
In  order  to  be  binding,  it  must  be  a  deed  which  all  the  creditors  may  reasonably 
execute :  Woods  v.  Foote  (1  H.  &  C.  841).  This  covenant  is  unreasonable  and  void, 
for,  in  effect,  it  provides  that  if  any  creditor  shall  sue  the  debtor  unless  and  until 
default  shall  be  made  in  meeting  any  of  the  bills  of  exchange  and  promissory  notes 
at  maturity,  the  debtor  and  his  estate  and  effects  shall  be  thenceforth  absolutely 
released  from  all  debts,  claims  and  demands  of  the  creditor.  Such  a  provision 
deprives  a  creditor,  who  has  not  executed  the  deed,  and  whose  debt  is  disputed  either 
in  the  whole  or  in  part,  from  bringing  an  action  to  establish  his  right.     If  he  sued 
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the  debtor  before  the  bills  or  notes  became  due,  [91]  that  would  be  a  release  of  the 
debt,  even  though  the  bills  or  notes,  when  due,  were  dishonoured  :  Gardner  v.  Chapman 
(8  C.  B.  N.  S.  317).  But  a  composition  deed,  to  be  binding  on  creditors  who  do  not 
execute  it,  must  provide  for  a  distribution  of  the  debtor's  property,  in  which  all  the 
creditors  may  participate  :  Ex  parte  Morgan  (32  L.  J.  Bank.  15). 

Phipson,  in  reply.  Gardner  v.  Chapman  is  distinguishable,  because  there  the  clause 
provided  that  the  bringing  an  action  should  be  an  absolute  forfeiture  of  the  debt. 
But  assuming  that  the  clause  now  objected  to  is  void,  there  is  no  reason  why  non- 
executing  creditors  should  not  be  bound  by  such  stipulations  as  are  reasonable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  following  Michaelmas  Vacation 
(December  7th),  by 

Pollock,  C.  B.  We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  plea  set  up  a  deed  of  composition  under  the  Bankruptcy  Act,  signed  by  a 
sufficient  number  of  creditors  to  bind  non-executing  parties  (creditors  of  the  bank- 
rupt), of  whom  the  plaintiff  was  one.  The  objection  to  the  deed  was,  that  it  contained 
clauses  by  which  the  creditors  covenanted  not  to  sue  the  debtor  till  he  made  default 
in  performance  on  his  part,  and  that,  if  any  creditor  so  sued,  this  deed  might  be 
pleaded  as  a  release.  It  was  argued  for  the  plaintiff  that  this  rendered  the  deed 
void.  For  the  defendant  it  was  said  that  at  the  utmost  this  covenant  was  void,  and 
might  be  rejected,  and  the  deed  left  good  as  a  composition  deed  without  it. 

We  think  that  the  deed  would  have  furnished  a  defence  on  that  ground  had  the 
clauses  objected  to  not  been  in  it.  [92]  But  we  think,  although  they  are  invalid, 
they  cannot  be  rejected.  The  debtor  has  no  right  to  make  his  creditor  covenant ; 
nor  has  he  any  right  to  subject  him  to  a  loss  of  his  debt,  if  he  thinks  fit  to  contest 
the  validity  of  the  deed. 

No  such  consequences  follow  in  bankruptcy.  The  creditor  may  sue  the  bankrupt 
contesting  the  bankruptcy,  and,  if  he  fails,  still  prove  for  his  debt.  We  think  these 
clauses  then  invalid.  Can  they  be  rejected'?  We  think  not.  The  creditor  has  a 
right  to  have  a  deed  presented  to  him  for  execution,  which,  when  executed,  will  put 
no  burthen  on  him  to  which  he  ought  not  to  be  subject.  Further,  if  the  clause  is 
not  such  as  is  authorized  by  the  statute,  and  the  bankrupt  and  his  surety  lose  the 
benefit  of  it,  they  may  refuse  to  let  a  person  take  a  benefit  under  it  for  which  they 
do  not  get  the  return  they  stipulated  for.  But  the  deed  cannot  be  good  or  bad 
at  the  option  of  the  debtor.  For  these  reasons  we  think  the  plaintiff  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Gibbon  v.  Budd,  April  30,  1863. — A  physician  registered  under  the  Medical  Act 
(21  &  22  Vict.  c.  90),  who  attends  a  patient  professionally,  and  is  not  prohibited 
from  suing  by  any  bye-law  of  the  College  of  Physicians,  can  recover  his  fees 
without  an  express  contract. — The  presumption  is  not,  as  formerly,  that  he 
attends  the  patient  for  an  honorarium,  but  for  fees,  the  right  to  which  can  be 
enforced  by  action. 

[S.  C.  32  L.  J.  Ex.  182 ;  9  Jur.  (N.  S.)  525 ;  11  W.  R.  626 ;  8  L.  T.  321.] 

Declaration  against  the  defendant  as  executor  of  Henry  Budd,  deceased,  for 
money  payable  for  work  and  attendance  by  the  plaintiff  on  the  deceased,  and  on 
accounts  stated  between  the  plaintiff  and  the  deceased,  and  between  the  plaintiff  and 
the  defendant,  as  executor  of  the  deceased. 

Plea.     Never  indebted. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  in  last  Hilary  Term,  it 
appeared  that  the  action  was  [93]  brought  by  the  plaintiff,  a  member  of  the  Royal 
College  of  Physicians,  London,  and  duly  registered  under  the  provisions  of  "The 
Medical  Act"  (21  &  22  Vict.  c.  90),  against  the  defendant,  as  executor  of  Henry 
Budd,  to  recover  twenty  guineas  for  twenty  professional  visits  alleged  to  have  been 
paid  by  the  plaintiff  to  the  deceased  during  the  year  1861. 

The  defence  was,  that  the  visits  had  either  never  been  paid  at  all,  or  that,  if  they 
had  in  fact  been  paid,  they  were  of  a  purely  friendly  character,  and  in  no  way 
professional.     It  was  further  contended  by  the  defendant's  counsel,  as  matter  of  biw, 
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that,  even  if  the  jury  should  be  satisfied  that  the  alleged  visits  had  been  paid  as 
ordinary  professional  visits,  injismuch  as  there  was  no  evidence  of  an  express  contract, 
the  action  was  not  maintainable. 

The  learned  Judge  reserved  leave  to  the  defendant  to  move  on  this  point  to  enter 
a  nonsuit,  and  left  to  the  jury  the  question  whether  the  plaintiff  did,  as  he  contended, 
attend  the  deceased  as  a  physician,  or,  as  the  defendant,  contended,  did  not  attend 
the  deceased  at  all,  or  not  in  a  professional  character. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  claimed. 

Lush,  in  last  Hilary  Term,  obtained  a  rule  nisi  accordingly,  upon  the  ground  that 
by  law  a  physician  cannot,  as  such,  recover  fees  for  advice  without  a  special  contract, 
and  that  there  was  no  evidence  of  such  a  contract. 

Parry,  Serjt.,  and  H.  T.  Cole  shewed  cause  (April  24).  It  is  conceded  that  if  the 
Medical  Act,  21  &  22  Vict.  c.  90,  had  not  passed,  the  plaintiff  could  not  have  main- 
tained any  action  for  the  recovery  of  his  fees,  but  that  Act  has  enabled  him  to  do  so. 
By  section  15,  every  person  possessed  of  any  one  or  more  of  the  qualifications 
described  [94]  in  Schedule  (A.)  of  that  Act  shall  be  entitled  to  be  registered  on 
complying  with  certain  requisitions.  The  first  head  of  qualifications  described  in 
Schedule  (A.)  is  "fellow,  licentiate  or  extra  licentiate  of  the  Koyal  College  of 
Physicians  of  London.  By  the  Act  to  amend  the  Medical  Act,  22  Vict.  c.  21,  s.  4, 
the  term  '  member '  shall  be  added  after  the  term  '  fellow '  to  the  qualifications 
described  in  the  first  and  second  heads  of  Schedule  (A.)."  By  the  31st  section  of 
the  Medical  Act,  every  person  registered  under  it  "shall  be  entitled  according  to  his 
qualification  or  qualifications  to  practice  medicine  or  surgery,  or  medicine  and  surgery, 
as  the  case  may  be,  in  any  part  of  her  Majesty's  dominions,  and  to  demand  and 
recover'in  any  Court  of  law,  with  full  costs  of  suit,  reasonable  charges  for  professional 
aid,  advice,  and  visits,  and  the  cost  of  any  medicines  or  other  medical  or  surgical 
appliances  rendered  or  applied  by  him  to  his  patients  :  Provided  always,  that  it  shall 
be  lawful  for  the  College  of  Physicians  to  pass  a  bye-law  to  the  effect  that  no  one  of 
their  fellows  or  members  shall  be  entitled  to  sue  in  manner  aforesaid  in  any  Court  of 
law ;  and  thereupon  such  bye-law  may  be  pleaded  in  bar  to  any  action  for  the  purpose 
aforesaid  commenced  by  any  fellow  or  member  of  such  college."  By  section  32  no 
person  shall  be  entitled  to  recover  any  charge  in  any  Court  of  law  for  any  medical  or 
surgical  advice,  &c.,  unless  he  shall  prove  upon  the  trial  that  he  is  registered  under 
this  Act.  In  pursuance  of  the  Medical  Act,  the  College  of  Physicians  of  London  have 
passed  a  bye-law  that  "  no  fellow  of  the  College  shall  be  entitled  to  sue  for  professional 
aid  rendered  by  him."  The  plaintiff  has  been  registered  under  the  Act  as  a  member 
of  the  College  of  Physicians,  and  therefore  the  restriction  proposed  by  the  bye-law 
on  fellows  does  not  apply  to  him.  But  even  if  it  did  it  should  have  been  pleaded 
in  bar  of  the  action.  The  object  of  the  statute  was  to  enable  physicians,  [95]  as  well 
as  other  medical  and  surgical  practitioners,  to  recover  reasonable  charges  for  their 
professional  aid,  unless  the  College  of  Physicians  should  pass  a  bye-law  prohibiting 
their  fellows  or  members.  The  language  of  the  proviso  in  the  latter  part  of  the 
31st  section  is  "  sue  in  manner  aforesaid,"  referring  to  the  right  to  sue  conferred  by  the 
former  part  of  the  section.  By  the  bye-law,  the  College  seems  to  have  contemplated 
two  classes  of  physicians,  "fellows,"  who  are  only  entitled  to  an  honorarium,  and 
"members"  who  by  the  Act  may  recover  their  reasonable  charges.  Before  the 
Medical  Act  a  physician  might  have  recovered  upon  an  express  contract  to  pay  him 
for  his  professional  services:  Veitch  v.  Russell  (3  Q.  B.  928).  Now,  he  may  have 
reasonable  charges,  where  before  he  was  only  entitled  to  an  honorarium,  unless 
prohibited  by  any  bye-law  of  the  College  of  Physicians. 

Lush  and  Dowdeswell,  in  support  of  the  rule.  The  action  is  not  maintainable. 
The  true  construction  of  the  sections  which  have  been  referred  to  will  be  apparent, 
if  the  general  scope  and  intention  of  the  Medical  Act  be  regarded.  The  primary  object 
of  the  legislature  was  the  registration  of  qualified  practitioners  in  medicine  and  surgery. 
This  object  appears  in  the  title  and  preamble,  as  well  as  throughout  the  body  of  the 
enactment.  The  Act  is  entitled,  "  An  Act  to  regulate  the  qualifications  of  practitioners 
in  medicine  and  surgery."  The  preamble  recites  that  "  It  is  expedient  that  persons 
requiring  medicine  should  be  enabled  to  distinguish  qualified  from  unqualified  prac- 
titioners." By  section  32,  no  person,  whether  physician,  surgeon,  or  apothecary,  can, 
without  proof  of  registration,  recover  any  charges  for  professional  advice.  By  section  31, 
every  person  who  is  registered,  may  sue  according  to  his  qualification.     In  other  [96] 
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words,  every  such  person  is  remitted  to  his  rights,  as  they  existed,  anterior  to  the 
statute.  The  Act  operates,  not  to  enable  a  physician  to  sue  where  previously  he  could 
not,  but  to  incapacitate  him  from  suing  unless  he  complies  with  its  requisitions.  But 
prior  to  the  statute,  it  is  clear  this  action  must  have  failed.  A  physician  was  not, 
indeed,  like  a  barrister,  under  any  incapacity  to  sue,  but  practised  according  to  usage 
for  an  honorarium.  Thus  the  presumption  arose,  that  the  parties  were  acting  according 
to  the  usage,  and,  unless  it  was  rebutted,  no  action  could  be  maintained  :  Chorleij  v. 
Bolcot  (4  T.  K.  317),  Kennedy  v.  Brown  (13  C.  B.  N.  S.  677).  By  evidence  of  an  express 
contract,  it  might,  no  doubt,  be  rebutted :  Veitch  v.  Russell  (3  Q.  B.  928) ;  but  here 
there  was  no  such  evidence.  The  plaintiff  must  argue  that  the  Act  makes  a  contract, 
where  the  parties  do  not  desire  it;  since,  independently  of  the  statute,  if  the 
parties  desired  to  contract,  it  would  be  competent  for  them  to  do  so.  But  if  what 
the  legislature  intended  was,  that  a  promise  should  be  implied  from  the  mere  fact  of 
professional  attendance,  that  intention  should  have  been  clearly  expressed.  Again,  if 
the  operation  of  the  31st  section  be  not  restricted  in  the  mode  suggested,  the  province 
of  each  branch  of  the  profession  will  be  open  to  invasion.  The  uniform  policy  of  the 
legislature  has  been  to  keep  each  branch  distinct,  and  to  confine  them  within  their 
special  departments  :  Allison  v.  Haydon  (4  Bing.  619).  In  The  Attorney  General  v.  The 
Royal  College  of  Physicians  (1  J.  &  H.  596)  Vice  Chancellor  Wood  points  out,  that 
the  construction  of  the  31st  section,  for  which  the  defendant  now  contends,  may  be 
the  true  construction  ;  viz.,  reddendo  singula  singulis,  that  every  person,  who  is  regis- 
tered, shall  be  entitled  to  recover  according  to  his  qualification.  As  to  the  [97] 
proviso,  its  object  may  be,  to  enable  any  College  of  Physicians  to  prevent  their  fellows 
or  members  from  making  express  contracts  with  their  patients. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  meaning 
of  the  31st  section  is  clear  from  the  language  of  the  proviso.  That  section  enacts,  that 
all  persons  who  are  registered  may  practise  according  to  their  several  qualifications, 
and  sue  for  a  reasonable  remuneration  ;  but  with  regard  to  physicians,  it  provides,  that 
this  shall  not  prevent  any  College  of  Physicians  from  prohibiting  their  fellows  or 
members  from  demanding  a  fee.  The  object  of  the  section  is,  to  set  at  rest  all  doubt 
as  to  the  right  of  a  physician  to  recover  his  fees,  but  to  enable  the  fellows  of  the 
College,  if  they  desire  that  the  dignity  of  their  body  should  be  preserved  by  practising 
for  an  honorarium,  to  effect  this  by  a  bye-law.  This  construction  gives  sense  to  the 
entire  clause,  and  makes  the  whole  scope  of  the  enactment  consistent. 

The  present  action  is  brought  to  recover  fees  as  a  physician.  The  jury  have  founa 
that  the  plaintiff  was  not  practising  gratuitously  as  a  friend,  but  professionally,  in  the 
expectation  of  a  fee.  Undoubtedly,  the  general  understanding  formerly  was,  that  a 
physician  practised  in  the  expectation  of  an  honorarium,  not  of  a  remuneration,  which 
he  could  demand  as  a  legal  right.  The  presumption  was  that  the  practice  was  in 
this  sense  gratuitous.  This  presumption  is  now  reversed.  A  physician  registered 
under  the  Medical  Act  is,  in  the  absence  of  a  distinct  understanding  to  the  contrary, 
entitled  to  be  paid  for  professional  practice,  if  not  restrained  by  a  bye-law  of  the 
College  of  Physicians.     The  rule  must  therefore  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  here  was  one  of  fact  for 
the  jury.  There  can  be  no  doubt  that,  [98]  notwithstanding  the  Medical  Act,  it  is 
competent  for  a  physician,  if  he  pleases,  to  attend  a  patient  without  being  entitled 
to  remuneration.  If,  therefore,  the  jury  find  that  the  understanding  between  the 
parties  was  that  the  attendance  was  to  be  gi-atuitous,  no  payment  can  be  enforced. 
In  this  respect,  the  Act  has  made  no  alteration.  According  to  the  cjise  of  Veitch  v. 
Russell  (3  Q.  B.  928),  the  state  of  the  law  prior  to  the  Medical  Act  was,  that  a  physician 
might  bargain  with  his  patient  for  a  compensation  in  money  ;  but,  as  it  was  not  the 
conventional  practice  among  physicians  to  receive  this  compensation  as  a  right,  no 
inference  could  be  drawn,  from  the  mere  fact  of  attendance,  that  there  was  any  contract 
for  payment. 

What  then  is  the  effect  of  the  Medical  Act?  I  will  read  the  32nd  section  before 
the  31st,  since  Mr.  Lush  contends  it  should  be  so  read.  [His  Lordship  read  the  32nd 
section.]  That  section  contains  an  absolute  prohibition  against  the  recovery  in  a  Court 
of  law  of  any  charge  for  medical  or  surgical  advice  or  attendance,  or  for  medicine, 
except  upon  proof  of  registration.  The  Apothecaries'  Act  made  it  incumbent  upon  an 
apothecary  to  give  similar  proof  of  his  certificate  before  he  could  recover.  The  31st 
section  contains  a  further  prohibition.     It  provides,  that  the  College  of  Physicians 
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may  pass  a  bye-law  to  prohibit  their  fellows  or  members  from  suing,  and  that  such 
bye-law  may  be  pleaded  in  bar ;  so  that,  if  such  a  bye-law  be  passed,  they  cauuot  sue. 
I  now  come  to  the  enabling  part  of  the  31st  section,  which  refers  to  all  persons  regis- 
tered under  the  Act,  except  persons  so  prohibited.  It  enacts  that,  "Every  person 
registered  under  this  Act  shall  be  entitled,  according  to  his  qualification  or  qualifications, 
to  practise  medicine  or  surgery,  or  medicine  and  surgery,  as  the  case  may  be,  in  any 
part  of  her  Majesty's  dominions,  and  to  demand  and  recover  in  any  Court  of  law,  with 
full  costs  of  suit,  reasonable  charges  for  [99]  professional  aid,  advice  and  visits,  and 
the  costs  of  any  medicines  or  other  medical  or  surgical  appliances  rendered  or  supplied 
by  him  to  his  patients."  The  meaning  of  the  section  is  clearly  this.  Hitherto  a 
physician  could  not  recover  his  fees :  if  registered,  he  may  now  do  so.  If  he  can 
satisfy  a  jury  that,  when  he  attended  the  patient,  both  parties  understood  that  his 
charges  for  professional  aid  and  advice  were  to  be  paid,  he  is  entitled  to  recover 
reasonable  charges  by  the  express  words  of  the  enactment.  This  the  jury  have  in 
substance  found.     I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Bkamwell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  recover.  At 
the  trial,  the  contention  for  the  plaintiff  was,  that  he  attended  the  deceased  as  a 
physician,  and  that,  under  the  21  &  22  Vict.  c.  90,  he  was  entitled  to  recover  his  fees 
as  an  ordinary  debt.  The  contention  for  the  defendant  was,  that  the  plaintiff'  did 
not  attend  the  deceased  at  all ;  or,  if  he  did,  that  it  was  as  a  friend,  and  not  as  a 
physician.  But  further,  that  if  the  plaintiff  did  attend  as  a  physician  in  the  expecta- 
tion of  employment,  that  his  fees  were  a  mere  honorarium,  and  could  not  be  demanded 
as  of  right,  and  that  the  Medical  Act  had  not  altered  the  legal  position  of  a  physician 
in  this  respect.  The  question  of  fact  which  I  submitted  to  the  jury  was,  whether 
the  plaintiff  did,  as  he  contended,  attend  the  deceased  as  a  physician,  or,  as  the 
defendant  contended,  did  not  attend  him  at  all,  or  only  in  the  character  of  a  friend. 
The  jury  disposed  of  this  question  in  the  plaintiffs  favour;  finding,  in  eftect,  that 
the  plaintiff  gave  his  attendance  upon  the  ordinary  terras  of  a  physician. 

The  question  of  law,  which  we  have  now  to  determine,  is  whether  a  physician  has 
under  such  circumstances  a  mere  right  to  an  honorarium,  or,  by  the  operation  of  the 
Medical  [100]  Act,  a  right  to  recover  his  fees^  which  he  can  enforce  in  a  Court 
of  law. 

In  the  case  of  Keitch  v.  Russell  (3  Q.  B.  928)  Lord  Denman  has  clearly  stated  what 
the  legal  position  of  a  physician  was  in  relation  to  his  fees  before  this  Act  passed.  It 
was  competent  for  the  physician  to  stipulate,  that  if  he  attended  the  patient  it  must 
be  upon  the  terms  that  the  patient  undertook  to  pay  his  fees,  as  matter  of  contract 
which  he  could  enforce.  But  if  he  did  not  do  so,  the  presumption  was  that  the 
physician  attended  in  the  expectation  of  an  honorarium,  and  so  far  gratuitously  that 
he  had  no  legal  right  to  enforce  any  payment.  For  the  plaintiff  it  is  contended  that 
the  31st  section  of  the  21  &  22  Vict.  c.  90  has  in  this  respect  altered  the  legal  position 
of  a  physician.  On  the  part  of  the  defendant  this  is  denied  for  several  reasons. 
First,  it  is  said  that  an  alteration  of  the  law  was  unnecessary,  since,  as  it  was  a  mere 
presumption  of  law  that  there  was  no  bargain  between  the  parties  which  could  be 
enforced,  the  parties  could,  by  making  such  a  bargain,  rebut  the  presumption. 
Secondly,  that  the  legislature  has  not  made  use  of  the  most  apt  words  to  express  such 
an  intention.  To  do  so  the  enactment  as  to  physicians  should  have  been,  that  the 
presumption  that  they  attend  their  patients  upon  the  terms  that  they  are  to  have  no 
legal  right  to  remuneration  which  they  can  enforce  shall  no  longer  prevail,  and  that, 
in  the  absence  of  an  express  bargain  to  the  contrary,  such  right  shall  be  deemed  to 
exist.  Thirdly,  that  the  words  of  the  enactment  cannot  be  read  in  their  strictly  literal 
.sense,  viz.  that  every  registered  person  may  practise  and  recover  reasonable  charges, 
since  this  would  enable  such  person  to  recover  reasonable  charges,  whatever  agree- 
ment he  might  have  made.  Lastly,  that  the  object  of  the  proviso  might  be,  to 
enable  any  College  of  Physicians  to  disqualify  their  fellows  or  members  for  the  future 
trom  making  contracts  which  could  [101]  by  law  be  enforced.  These  are  cogent 
arguments,  which  I  own  have  created  some  doubt  in  my  mind. 

I  will  now  consider  the  arguments  on  the  other  side.  It  must  be  borne  in  mind 
that,  prior  to  the  passing  of  the  Medical  Act,  it  was  a  common  expression,  though 
not  an  accurate  one,  that  "a  physician  cannot  recover  his  fees."  Bearing  this  in 
mind,  we  may  read  the  31st  section  thus  :  "Every  physician,  surgeon  and  apothecary, 
registered  under  this  Act,  shall  be  entitled,  according  to  his  qualification  or  qualifica- 
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tioiis,  to  practise  medicine  and  surgery,  and  to  demand  and  recover  in  any  Court  of 
law  reasonable  charges  for  his  professional  aid."  This  must  obviously  be  so,  since 
"every  person"  necessarily  includes  "physicians,  surgeons,  and  apothecaries."  Then 
as  to  physicians  the  meaning  will  be,  that  the  presumption  which  previously  existed 
shall  no  longer  apply.  The  defendant's  argument  involves  this  extreme  difHculty 
that  if,  as  he  contends,  that  is  not  the  true  construction,  the  clause  as  applied  to 
physicians  has  no  meaning,  and  except  as  to  physicians  it  can  have  no  meaning  at  all, 
since  as  to  other  persons  there  was  no  necessity  to  enact  that  when  registered  they 
may  recover  their  fees.  Again,  the  proviso  that  any  College  of  Physicians  may  pass 
a  bye-law  to  prevent  their  fellows  or  members  from  suing  is  not  a  substantive  enact- 
ment, but  a  qualification  of  something  which  precedes,  which  can  only  be  the  enactment 
in  the  previous  part  of  the  section  that  physicians  may  sue. 

For  these  reasons  I  am  of  opinion  that,  although  the  words  of  the  section  are, 
that  "  every  registered  person  may  sue,"  the  meaning  is,  that  the  former  presumption 
as  to  the  relation  between  physician  and  patient  shall  cease,  and  that  a  physician, 
when  registered,  shall  be,  as  to  remuneration  for  his  services,  in  the  same  situation 
as  any  other  person.     I  think,  therefore,  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 


[102]  Waller,  Administratrix  of  George  Waller,  Deceased  v.  The  South  P^astern 
Railway  Company.  May  7,  1863. — A  railway  Company  is  not  liable  for  injury 
to  the  guard  of  a  train,  occasioned  by  the  negligence  of  the  "ganger"  of  the 
platelayers  in  keeping  the  permanent  way  in  proper  repair  and  condition ;  the 
two  servants  being  engaged  in  one  common  object,  viz.  the  safe  conduct  of  the 
passengers  on  their  journey. 

[S.  C.  32  L.  J.  Ex.  205  ;  9  Jur.  (N.  S.)  501 ;  11  W.  R.  731  ;  8  L.  T.  325.  Considered, 
Lovegrove  v.  London,  Brighton  and  South  Coast  Railway,  1864,  16  C.  B.  (N.  S.)  669; 
Morgan  v.  Vale  of  Neath  Baihvay,  1864,  33  L.  J.  Q.  B.  260:  afhrmed  L.  R.  1  Q.  B. 
U9;  The  Petrol,  [1893]  P.  325.] 

Declaration.  For  that  at  the  time  of  committing  the  grievances,  &c.,  and  in  the 
lifetime  of  the  said  G.  Waller,  he  was  employed  by  the  defendants  as  a  railway  guard, 
to  take  charge  of  and  travel  in  certain  carriages  of  defendants,  wherein  they  carried 
passengers  for  hire,  on  a  railway  constructed  by  and  belonging  to  the  defendants, 
under  the  powers  of  the  act  of  parliament  relating  to  the  said  Company  ;  nevertheless 
the  plaintiff'  says  that  the  said  railway,  at  the  time  of  the  occurrence  hereinafter 
mentioned,  while  the  defendants  were  using  the  same  for  the  conveyance  of  passengers 
for  hire  thereon  in  such  carriages  as  aforesaid,  was,  by  the  neglect  and  default  of  the 
defendants,  constructed  unsafely,  and  with  defective  and  improper  materials,  and  out 
of  repair,  and  in  an  unsafe  and  defective  condition,  and  unlit  for  the  purpose  aforesaid, 
of  which  the  defendants,  at  the  time  aforesaid,  had  notice,  but  of  which  the  said 
G.  Waller  was  ignorant ;  and  by  reason  of  the  premises,  whilst  the  said  G.  Waller 
was  so  employed  by  the  defendants  as  such  railway  guard  as  aforesaid,  and  was,  in 
the  course  of  his  said  employment,  in  charge  of,  and  travelling  in  certain  carriages  of 
the  defendants,  wherein  they  were  carrying  passengers  on  the  said  railway,  part  of 
the  said  railway  broke  and  gave  way,  and  thereby  the  carriage  in  which  the  said 
G.  Waller  was  travelling,  in  pursuance  of  his  said  employment  as  aforesaid,  was  over- 
turned, and  the  said  G.  Waller  thereby  grievously  hurt,  wounded,  and  injured,  and 
by  reason  of  the  hurts,  &c.,  the  said  G.  Waller,  immediately  afterwards,  and  within 
twelve  [103]  calendar  months  next  before  this  suit,  died,  whereby  the  plaintiff,  who 
was  the  wife  of  the  said  G.  Waller,  and  S.  Waller,  R.  Waller,  &c.,  who  are  the  infant 
children  of  the  said  G.  Waller,  wholly  lost  the  support  and  maintenance  which  they 
received  from  him  in  his  lifetime,  and  were  deprived  of  the  means  of  living.  And, 
therefore,  the  plaintiff",  as  administratrix  as  aforesaid,  according  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  brings  this  action  for  the  benefit  of  herself 
and  her  said  children. 

Plea.     Not  guilty. 

At  the  trial,  before  Martin,  B.,  at  the  Kent  Summer  Assizes,  1862,  a  verdict  was 
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taken  by  consent  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 
case : — 

The  deceased,  G.  Waller,  was  a  railway  guard  in  the  employment  of  the  defen- 
dants at  weekly  wages,  and  it  was  his  duty,  as  such  guard,  to  travel  with  and  in  the 
passenger  trains  worked  by  the  defendants  on  the  North  Kent  Railway,  a  line 
belonging  to  and  worked  by  the  defendants  under  the  powers  of  the  act  of  parliament 
relating  to  the  South  Eastern  Eailway  Company. 

In  the  course  of  such  duty,  while  he  was  travelling  in  a  passenger  train  of  the 
defendants  carrying  passengers  for  hire  on  the  above  line,  between  Strood  and 
Gravesend,  on  the  20th  of  March  last,  the  train  ran  off  the  line  and  overturned  the 
break-van  in  which  he  was,  whereby  the  said  G.  Waller  was  killed  on  the  spot. 

It  was  admitted  by  the  parties  that  the  accident  happened  through  the  decayed 
condition  of  the  trenails  which  fastened  the  chairs  to  the  sleepers  on  the  defendants' 
railway,  and  that  it  was  the  duty  of  the  "  ganger "  of  the  platelayers,  a  servant  of 
the  defendants,  to  see  to  and  keep  in  proper  repair  and  condition  the  permanent  way 
by  renewing  such  trenails  as  were  decayed  ;  that  the  "ganger"  was  [104]  a  person  of 
competent  skill,  and  that  through  his  neglect  of  duty  the  road  became  unsafe. 

It  was  further  admitted  that  the  said  G.  Waller  was  killed  by  the  train  running 
off  the  line  through  the  decayed  condition  of  the  trenails ;  that  none  of  the  directors, 
or  oflBcers,  or  servants  of  the  Company  knew  of  such  defects ;  but  the  above- 
mentioned  ganger  ought  to  have  known  it,  and  it  was  negligence  in  him  not  to 
know  it. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  action  is  maintainable. 
If  the  Court  shall  be  of  opinion  that  it  is  maintainable,  the  verdict  for  the  plaintiff  is 
to  stand ;  but,  if  the  Court  shall  be  of  a  contrary  opinion,  the  verdict  for  the  plaintiff 
is  to  be  set  aside,  and  a  verdict  entered  for  the  defendants. 

Shee,  Serjt.  (with  whom  was  J.  Brown),  argued  for  the  plaintiff  (April  29th). 
The  action  is  maintainable.  The  other  side  contend  that,  as  the  deceased  was  a 
fellow  servant  of  the  "ganger,"  in  the  same  common  employment  of  the  defendants, 
the  case  falls  within  the  principle  laid  down  in  Priestley  v.  Fowler  (3  M.  &  W.  1). 
But,  in  order  to  exempt  a  master  from  liability,  the  servants  must  not  only  be  in  the 
same  common  employment,  but  also  engaged  on  the  same  common  work.  In  Holmes 
V.  Clarke  (6  H.  &  N.  349,  357 ;  in  error,  7  H.  &  N.  937)  Pollock,  C.  B.,  in  the  course 
of  the  argument,  said  :  "It  must  not  be  assumed  that  in  no  case  can  a  servant  main- 
tain an  action  against  his  master  in  respect  of  injury  caused  by  a  fellow  servant.  It 
would  be  quite  consistent  with  the  authorities  if  we  were  to  hold  that  a  footman 
might  recover  against  his  master  in  respect  of  injury  arising  from  the  neglect  of  the 
coachman  or  groom,  the  services  being  different."  [Pollock,  C.  B.  If  the  coachman 
by  his  negligent  driving  upsets  the  carriage,  {105]  whereby  the  footman  who  was 
behind  it  is  injured,  he  could  maintain  no  action  against  the  master;  but,  if  the 
butler  happens  to  be  crossing  the  road  and  the  coachman  negligently  drives  over  him, 
he  might  maintain  an  action  against  the  master.]  When  a  master  employs  a 
servant  in  a  work  of  a  dangerous  character,  he  is  bound  to  take  all  reasonable  pre- 
cautions for  the  safety  of  that  workman  :  Paterson  v.  Wallace  (1  Macq.  748).  A 
servant  takes  upon  himself  the  ordinary  risk  of  the  service,  arising  from  the  careless- 
ness or  negligence  of  those  who,  in  the  same  common  employment,  are  engaged  in  the 
same  common  work;  but  he  cannot  be  supposed  to  contemplate  dangers  arising  from 
the  negligence  of  those  engaged  in  a  different  work ;  Bartonshill  Coal  Company  v.  Reid 
(3  Macq.  266).  All  the  authorities  are  collected  and  commented  on  in  The  Barimishill 
Coal  Company  v.  McGuire  (3  Macq.  300,  307),  where  Lord  Chelmsford,  C,  said :  "  It 
is  necessary,  however,  in  each  particular  case,  to  ascertain  whether  the  servants  are 
fellow-labourers  in  the  same  work,  because,  although  a  servant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  incident  to  the  service  which  he  undertakes, 
yet  he  cannot  be  expected  to  anticipate  those  which  may  happen  to  him  on  occasions 
foreign  to  his  employment.  Where  servants,  therefore,  are  engaged  in  different 
departments  of  duty,  an  injury  committed  by  one  servant  upon  the  other,  by  careless- 
ness or  negligence  in  the  course  of  his  peculiar  work,  is  not  within  the  exception,  and 
the  master's  liability  attaches  in  that  case  in  the  same  manner  as  if  the  injured 
servant  stood  in  no  such  relation  to  him."  That  distinction  was  recognised  and 
adopted  in  Senior  v.  JVard  (E.  &  E.  385).  Here  the  "ganger"  of  the  platelayers, 
whose  negligence  occasioned  the  accident,  was  engaged  in  a  different  department  of 
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duty  from  that  of  the  guard  who  was  killed.  Moreover,  [106]  the  defect  in  the  rails 
was  not  one  which  the  guard  could  know,  so  as  to  enable  him  to  take  precautions 
against  it. 

Lush  argued  for  the  defendants  (May  4).  The  Company  having  employed  a 
person  of  competent  skill,  and  the  injury  having  arisen  from  his  negligence,  the  case 
falls  within  the  scope  of  the  authorities  commencing  with  Priestley  v.  Fowler  (3  M.  & 
W.  1).  The  principle  of  that  decision  is,  that  a  servant  is  as  competent  to  judge  of 
the  probability  and  extent  of  danger  which  he  may  incur  as  his  master,  and  that 
he  voluntarily  undertakes  the  risk.  It  is  said  that  in  this  case  the  two  servants 
were  not  engaged  in  the  same  common  work,  but  that  is  a  fallacy.  [Pollock,  C.  B. 
They  were  engaged  in  the  same  common  object,  viz.,  the  safe  conveyance  of  the 
passengers  to  the  end  of  their  journey.  The  duties  of  the  footman  and  the  cook  are 
not  the  same,  but  if  the  footman  on  going  into  the  kitchen  was  scalded  through  the 
negligence  of  the  cook,  no  action  would  lie  against  the  master.]  In  Hutchinson  v. 
The  York,  Netocastle  and  Berwick  Railway  Company  (5  Exch.  343),  a  servant  of  a  railway 
Company,  in  discharge  of  his  duties  as  such,  was  travelling  in  a  train  under  the 
guidance  of  other  servants  of  the  Company  through  whose  negligence  a  collision  took 
place  and  he  was  killed ;  and  it  was  held  that  no  action  was  maintainable  by  his 
representatives  against  the  Company.  [Pollock,  C.  B.  This  is  like  the  case  of  a 
master  having  two  carriages,  and  the  one  coachman  by  his  negligence  upsetting  the 
other.]  In  Wigmm-e  v.  Jay  (5  Exch.  354)  it  was  held  that  the  defendant,  a  master 
builder,  was  not  liable  for  the  negligence  of  his  foreman  in  the  erection  of  a  scaffold, 
whereby  a  workman  was  killed.  In  a  note  to  the  case  of  The  Bartonshill  Coal  Company 
v.  McGuire  (3  Macq.  300,  316)  reference  is  made  to  an  American  [107]  case,  Farwell 
V.  Boston  and  Worcester  Railway  Corporation,  in  which  it  was  held  that  the  Company 
were  not  liable  for  injury  to  an  engine-man  occasioned  by  the  negligence  of  the  switch- 
man in  the  management  of  the  switches.  In  Bartonshill  Coal  Company  v.  Reid  (3  Macq. 
266,  284,  295)  Lord  Cranworth,  C,  said  :  "  Principle,  therefore,  seems  to  me  opposed 
to  the  doctrine  that  the  responsibility  of  a  master  for  the  ill  consequences  of  his 
servant's  carelessness  is  applicable  to  the  demand  made  by  a  fellow-workman  in  respect 
of  evil  resulting  from  the  carelessness  of  a  fellow-workman  when  engaged  in  a  common 
work.  .  .  ."  "  It  is  not  necessary  for  this  purpose  that  the  workman  causing,  and 
the  workman  sustaining,  the  injury  should  both  be  engaged  in  performing  the  same 
or  similar  acts.  The  driver  and  the  guard  of  a  stage  coach,  the  steersman  and  the 
rowers  of  a  boat,  the  workman  who  draws  the  red-hot  iron  from  the  forge  and  those 
who  hammer  it  into  shape,  the  engine-man  who  conducts  a  train  and  the  man  who 
regulates  the  switches  or  the  signals,  are  all  engaged  in  common  work."  The  law  is 
stated  in  similar  terms  by  Lord  Chelmsford,  C,  in  delivering  his  opinion  in  Bartonshill 
Coal  Company  v.  McGuire  (3  Macq.  300).  In  McNaughton  v.  The  Caledonian  Railway 
Company  (19  Sess.  Cas.  sec.  ser.  271)  the  deceased,  while  employed  as  a  carpenter 
in  repairing  a  railway  carriage  on  a  siding,  was  killed  by  a  collision  caused  by  an 
engine  <3riving  violently  into  the  siding  ;  so  that  in  that  case  the  two  servants  were 
not  engaged  in  the  same  common  work.  In  Searle  v.  Lindsay  {II  C.  B.  N.  S.  429)  the 
plaintiff,  who  was  third  engineer  on  board  a  steam-vessel,  was  injured  by  reason  of 
a  winch  being  in  a  defective  and  unsafe  condition  through  the  neglect  of  the  chief 
engineer.  [Martin,  B.  In  Bartonshill  Coal  Company  v.  McGuire  (3  Macq.  300,  313) 
Lord  Broug-[108]-ham  said:  "To  bring  the  case  within  the  exemption,  there  must 
be  this  most  material  qualification,  that  the  two  servants  shall  be  men  in  the  same 
common  employment,  and  engaged  in  the  same  common  work  under  that  common 
employment."]  That  doctrine  was  recognised  in  Gray  v.  Brassey  (15  Sess.  Cas.  sec. 
ser.  135).  In  O'Byrne  v.  Burn  (16  Sess.  Cas.  sec.  ser.  i025)  the  injury  resulted  from 
the  employment  of  an  inexperienced  workman. 

J.  Brown  replied. (c)  The  first  question  is,  what  is  an  employment  of  fellow- 
servants  on  the  same  common  work,  so  as  to  bring  the  case  within  Pnestley  v.  Fowler. 
Is  a  ticket  clerk  engaged  in  the  same  common  work  with  the  driver  of  the  train  for 
which  the  tickets  are  issued  1  [Martin,  B.  Suppose  that  whilst  a  ticket  collector  was 
standing  on  the  step  of  a  door  collecting  tickets,  the  train  moved  on  through  the 
negligence  of  the  driver,  whereby  the  ticket  collector  was  injured,  could  he  maintain 

(c)  In  the  absence  of  Shee,  Serjt.  The  Court  observed  that  he  had  no  right  to 
reply,  but  ex  gratia  they  would  hear  him. 
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an  action  against  the  Company  1]  He  might,  for  he  was  engaged  in  a  different  duty 
and  without  any  control  over  the  engine  driver.  In  like  manner,  a  guard  has  no 
control  over  the  "ganger"  or  the  platelayers.  [Pollock,  C.  B.  The  test  cannot  be 
whether  the  one  servant  has  control  over  the  other :  for  if  so,  in  the  case  of  a  ship, 
if  the  man  at  the  helm  did  not  understand  the  signals  given  by  the  signal  man,  and 
turned  the  vessel  the  wrong  way,  by  which  the  sailors  were  injured,  every  one  of  them 
might  maintain  an  action  against  the  owner  of  the  vessel.]  At  least  the  one  servant 
must  have  knowledge  or  the  means  of  knowledge  of  his  fellow-servant's  proceedings. 
In  Searle  v.  Lindsay  (11  C.  B.  N.  S.  429)  the  two  engineers  were  engaged  on  board 
the  same  steam  vessel,  and  had  the  same  means  of  knowing  [109]  the  condition  of 
the  winch.  A  master  is  bound  to  take  all  reasonable  precautions  to  secure  the  safety 
of  his  workmen  :  Brydon  v.  Stewart  (2  Macq.  30) ;  and  persons  in  the  employment  of 
a  railway  Company  have  a  right  to  assume  that  due  care  has  been  taken  to  render  the 
railway  safe,  unless  they  have  the  means  of  ascertaining  that  it  is  not.  Secondly, 
the  risk  must  be  one  which  the  servant  voluntarily  incurs  when  he  enters  the  service. 
When  a  servant  undertakes  an  employment  which  is  necessarily  hazardous,  he  only 
accepts  the  service  subject  to  the  risks  which  are  incidental  to  it :  Holmes  v.  Clark 
(7  H.  &  N.  937).  [Pollock,  C.  B.  To  render  that  case  analogous,  the  guard  ought 
to  have  called  the  attention  of  the  directors  to  the  fact  that  the  rails  were  in  an 
insecure  condition.  Wilde,  B.  The  rails  being  properly  or  improperly  laid  must 
necessarily  be  a  risk  incident  to  the  employment  of  a  guard.]  In  Hutchinson  v.  The 
Ymk,  Newcastle  and  Bermck  Railway  Company  (5  Exch.  343),  and  Wiggett  v.  Fox 
(11  Exch.  832),  the  servants  were  engaged  in  the  same  common  work. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — I  am  of  opinion  that  the  verdict  ought  to  be  entered 
for  the  defendants.  The  question,  in  substance,  is  whether  an  action  can  be  maintained 
by  a  servant  of  a  railway  Company  for  injury  occasioned  by  the  negligence  of  another 
servant  of  the  Company.  The  plaintiff  is  the  widow  of  a  guard  who,  whilst  in  the 
employment  of  the  defendants,  was  killed  by  a  train  running  off  the  line  inconsequence 
of  the  negligence  of  a  servant  of  the  Company  whose  duty  it  was  to  take  care  that 
the  plates  of  the  railway  were  so  fixed  as  to  be  perfectly  safe  and  secure. 

1  think  it  unnecessary  to  review  the  authorities.  The  question  resolves  itself  into 
this :  whether  the  servant  whose  negligence  caused  the  accident  and  the  servant  who 
was  [110]  killed  were  at  the  time  engaged  in  what  may  be  called  one  common  object. 
I  think  that  the  superintending  the  trains  on  their  journey,  and  the  taking  care  that 
the  rails  on  which  the  carriages  run  are  firmly  and  securely  fastened  and  bolted  con- 
stitute one  common  object,  viz.  that  the  passengers  shall  be  conveyed  in  carriages 
which  are  safe  and  on  rails  which  are  free  from  danger.  Where,  indeed,  two  trains 
belonging  to  the  same  Company  are  travelling  on  different  lines  of  rail  which  at  a  certain 
point  intersect  each  other,  or  join  a  principal  line,  and  in  consequence  of  the  negligence 
of  the  driver  of  one  of  the  trains  a  collision  ensues,  by  which  the  driver  of  the  other 
train  is  injured,  I  own  there  seems  to  me  less  of  what  may  be  called  an  employment 
in  one  common  object.  No  doubt  the  common  object  of  the  two  servants  is  the  driving 
their  respective  trains  to  their  place  of  destination  ;  but  each  of  them  has  in  particular 
a  different  object,  one  of  them  has  one  train  under  his  control,  the  other  another  train. 
But  in  this  case  the  common  object  of  both  servants  was  the  safe  conveyance  of  the 
passengers  in  that  particular  train,  it  being  the  duty  of  the  one  to  superintend  the 
carriages,  of  the  other  to  take  care  that  the  rails  were  in  such  a  condition  that  the 
journey  might  be  safely  performed.  Viewing  this  case  with  reference  to  the  observa- 
tions of  Lord  Cranworth  in  Bartonshill  Coal  Company  v.  Reid  (3  Macq.  284),  that 
"  when  a  workman  contracts  to  do  work  of  any  particular  sort,  he  knows  or  ought  to 
know,  to  what  risks  he  is  exposing  himself,"  there  can  be  no  doubt  that  the  guard 
of  a  railway  train  must  anticipate,  among  other  probable  sources  of  danger  on  the 
journey,  the  neglect  of  a  servant  to  oil  the  wheels  of  the  carriages,  the  neglect  of 
another  to  adjust  the  points,  the  neglect  of  another  to  take  care  that  the  rails  are 
safely  and  securely  fastened  and  bolted.  I  think  that  this  case  falls  within  the 
principle  laid  [111]  down  for  the  first  time  in  Priestley  v.  Fowler  (3  M.  &  W.  1),  which 
is  not  in  my  opinion  opposed  to  any  authority  which  has  arisen  out  of  it. 

Martin,  B.  I  believe  that  it  was  in  consequence  of  a  doubt  entertained  by  me 
that  judgment  was  not  given  at  the  conclusion  of  the  argument.  I  certainly  did  think 
it  a  matter  well  worthy  of  consideration,  and  I  think  so  still,  whether  this  case  falls 


2H.  &C.  112.  PAINTER   V.  ABEL  47 

within  the  rule  laid  down  by  Lord  Chelmsford,  C,  in  the  case  of  2'ke  Bartanshill  Coal 
Company  y.  McGuire  (3  Macq.  307),  that  "where  servants  are  engaged  in -different 
departments  of  duty,  an  injury  committed  by  one  servant  upon  the  other  by  careless- 
ness or  negligence  in  the  course  of  his  peculiar  work,  is  not  within  the  exception,  and 
the  master's  liability  attaches  in  that  case  in  the  same  manner  as  if  the  servant  stood 
in  no  such  relation  to  him."  Were  I  satisfied  that  Lord  Chelmsford,  when  he  speaks 
of  servants  engaged  in  different  departments  of  duty,  contemplated  an  engine  driver 
or  guard  of  a  railway  train  as  being  engfvged  in  a  different  service  from  that  of  a  plate- 
layer or  other  person  employed  to  take  care  of  the  line,  I  should  be  less  willing  to  concur 
in  this  judgment;  bat  I  have  carefully  read  the  case  of  The  Bartanshill  Coal  Company 
v.  Eeid  and  The  Bartonshill  Coal  Company  v.  McGuire,  and  also  the  judgment  of  the 
Chief  Justice  of  the  Supreme  Court  of  Massachusetts  in  the  case  of  Farwell  v.  Boston 
and  Worcester  Bailway  (3  Macq.  316  ;  4  Metcalf,  49),  whose  observations  are  applicable 
to  this  case.  Chief  Justice  Shaw  commences  his  judgment  thus,  "This  is  an  action 
of  new  impression  in  our  Courts  and  involves  a  principle  of  great  importance.  It 
presents  a  case  where  two  persons  are  in  the  service  and  employment  of  one  Company 
whose  business  it  is  to  construct  and  maintain  a  railroad  [112]  and  to  employ  their 
trains  of  cars  to  carry  persons  and  merchandise  for  hire.  They  are  appointed  and 
employed  by  the  same  Company  to  perform  separate  duties  and  services  all  tending 
to  the  accomplishment  of  one  and  the  same  purpose,  that  of  the  safe  and  rapid 
transmission  of  the  trains ;  and  they  are  paid  for  their  respective  services  according  to 
the  nature  of  their  respective  duties  and  the  labour  and  skill  required  for  their  proper 
performance.  The  question  is,  whether  for  damage  sustained  by  one  of  the  persons 
so  employed,  by  means  of  the  carelessness  and  negligence  of  another,  the  party 
injured  has  a  remedy  against  the  common  employer."  The  Chief  Justice  then  proceeds 
to  discuss  the  subject  with  great  ability,  and  the  result  is  that  he  comes  to  the  con- 
clusion that  the  railway  Company  are  not  liable.  I  yield  to  that  opinion,  and  concur 
in  the  judgment  of  the  other  members  of  the  Court. 

Bramwell,  B.  I  am  also  of  opinion  that  the  verdict  ought  to  be  entered  for  the 
defendants  for  the  reasons  already  so  fully  stated  by  the  Lord  Chief  Baron  and  my 
brother  Martin.  I  think  the  case  falls  within  the  principle  laid  down  in  Priestley  v. 
Foioler,  and  the  subsequent  authorities  which  have  been  cited.  It  is  certainly  governed 
by  the  criterion  suggested  by  Lord  Chelmsford,  in  The  Bartonshill  Coal  Company  v. 
McGuire,  and  by  Chief  Justice  Shaw  in  the  judgment  referred  to  by  my  brother 
Martin,  and  it  is  also  within  the  criterion  given  by  the  Lord  Chief  Baron,  which  I 
consider  a  very  good  one,  viz.,  were  the  servants,  at  the  time  of  the  accident,  engaged 
in  one  common  object. 

Judgment  for  defendants. 

[113]  Painter  and  Others  v.  Abel.  April  28,  1863. — The  defendant  instructed 
his  attorney  S.  to  borrow  1001.  upon  the  security  of  certain  freehold  estate,  and 
gave  him  his  title  deeds  to  enable  him  to  do  so.  S.,  professedly  on  behalf  of  the 
defendant,  applied  to  the  plaintiffs  for  a  loan  on  mortgage,  the  amount  of  which 
was  fixed  at  4201.  Thereupon,  having  forged  a  mortgage  from  the  defendant  to 
the  plaintiffs,  S.  delivered  it  to  the  plaintiffs  and  received  the  4201.  He  then 
represented  to  the  defendant  that  he  could  not  obtain  the  proposed  advance,  and 
•  afterwards  lent  him  certain  sums  as  his  own  money,  taking  a  promissory  note  as 
security  for  part,  and  a  mortgage  for  the  whole  of  the  advances.  Held,  that  on 
these  facts  there  was  no  evidence,  as  to  any  part  of  the  4201.,  of  an  implied 
promise  by  the  defendant  to  pay  the  plaintiffs,  so  as  to  support  an  action  for 
money  lent. 

[S.  C.  33  L.  J.  Ex.  60;  9  Jur.  (N.  S.)  549;  11  W.  R.  651  ;  8  L.  T.  287  : 
at  Nisi  Prius,  3  F.  &  F.  518.] 

The  first  count  of  the  declaration  stated  that  the  defendant,  by  deed  dated  the 
16th  of  June,  1860,  covenanted  to  pay,  or  cause  to  be  paid  to  the  plaintiffs  the  sum 
of  4201.,  with  interest  at  the  rate  of  41.  lOs.  per  cent.,  on  the  16th  of  December  then 
next ;  averring  that  that  period  had  elapsed  before  action,  and  alleging  as  a  brejich 
the  nonpayment. 

There  was  a  second  count  for  money  lent,  interest,  and  on  accounts  stated, 
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Pleas.  First :  to  first  count,  non  est  factum.  Second  :  to  second  count,  never 
indebted.     Issues  thereon. 

This  action  was  tried  before  Erie,  C.  J.,  at  the  last  Summer  Assizes  for  the  county 
of  Derby.  The  plaintiffs  were  the  trustees  of  a  friendly  society  at  Eccleshall  in  the 
county  of  Stafford,  and  the  defendant  was  a  farmer  residing  at  Salterwood,  in  the 
parish  of  Denby,  in  the  county  of  Derby, 

The  substance  of  the  evidence  adduced  for  the  plaintiffs,  so  far  as  it  is  here 
material,  was  as  follows : — In  June,  1860,  the  plaintiffs'  attorney,  who  was  in  business 
at  Eccleshall,  received  an  application  from  Joseph  Shaw,  an  attorney  at  Derby,  with 
whom  he  frequently  had  business  transactions,  for  an  advance  of  4501.  for  the 
defendant,  whom  Shaw  represented  as  desirous  of  borrowing  that  amount  upon  a 
mortgage  of  certain  land  and  houses  belonging  to  the  defendant  at  Denby.  The 
plaintiffs  being  willing  to  advance  4201.,  their  attorney  sent  his  clerk  over  to  inspect 
the  pro-[114]-perty  and  to  obtain  the  title  deeds  from  Shaw ;  and  being  satisfied  by 
his  clerk's  report  as  to  the  value  of  the  property,  and  having  himself  examined  the 
title  deeds,  he  assented  on  behalf  of  the  plaintiffs  to  a  loan  of  4201.,  to  which  amount 
Shaw  agreed,  professedly  on  behalf  of  the  defendant.  A  draft  mortgage  was 
accordingly  prepared  by  the  plaintiffs'  attorney,  and  forwarded  to  Shaw,  by  whom  it 
was  engrossed.  On  the  16th  of  June  the  plaintiffs'  attorney  met  Shaw  by  appoint- 
ment at  Stafford.  Shaw  produced  a  mortgage  deed,  purporting  to  be  executed  by 
the  defendant,  and  duly  attested,  and  delivered  it  to  the  plaintiffs'  attorney,  who 
thereupon  paid  the  sum  of  4201.  into  Shaw's  hands.  Payment  of  the  first  half  year's 
interest  was  received  from  Shaw  when  it  became  due.  Subsequently,  the  interest 
having  fallen  into  arrear,  the  plaintiffs'  attorney  applied  by  letter  to  the  defendant 
for  payment.  The  defendant  wrote  in  reply  stating  that  he  had  not  been  aware  that 
Shaw  had  the  money  from  the  plaintiffs ;  but  when  shewn  the  deed  he  at  first  admitted 
his  signature  to  be  genuine. 

The  defendant  was  examined  in  support  of  his  own  case,  and  swore  that  he  had 
never  signed  the  deed.  The  effect  of  his  evidence  was  as  follows: — In  June,  1860, 
he  instructed  Shaw  to  raise  1001.  upon  the  security  of  his  property  at  Denby,  and  for 
this  purpose  entrusted  him  with  his  title  deeds.  Shaw  afterwards  told  him  that  he 
could  not  find  anyone  to  make  the  proposed  advance,  and  offered  to  lend  him  the 
money  himself.  The  defendant,  between  the  months  of  June  and  November,  1860, 
received  various  sums  from  Shaw  by  way  of  loan,  amounting  together  to  1981.,  and  to 
secure  these  sums,  and  a  balance  for  interest  and  costs,  he,  in  November,  .1860,  gave 
Shaw  a  mortgage  on  his  property  at  Denby  for  2251.  He  had  also,  previously  to 
executing  this  mortgage,  given  Shaw  his  promissory  note  as  to  one  item  for  1001. 
The  first  of  these  advances  was  made  on  the  [115]  28th  of  June  ;  consequently  after 
Shaw  had  received  the  4201.  from  the  plaintiffs.  The  defendant  never  heard  of  the 
plaintiffs'  mortgage  deed  until  long  after  he  had  received  these  advances  from  Shaw. 
His  admission  that  the  plaintiffs'  mortgage  was  genuine  arose  from  a  confusion  between 
that  document  and  Shaw's  mortgage.  Shaw,  who  had  been  tried  for  this  and  other 
forgeries,  to  which  he  had  pleaded  guilty,  corroborated  the  defendant's  evidence. 
The  defendant's  account  of  the  circumstances  under  which  he  received  the  1981.  was 
also  borne  out  by  a  number  of  letters  which  he  had  received  from  Shaw  at  the  time 
when  the  advances  were  made. 

The  plaintiffs'  counsel  contended  that,  even  if  the  jury  believed  the  deed  to  be  a 
forgery,  the  plaintiff  would  be  entitled  to  recover  either  the  money  which  actually 
came  into  the  hands  of  the  defendant,  or,  at  all  events,  to  recover  to  the  extent  of 
Shaw's  original  authority. 

His  Lordship  reserved  leave  to  move  to  enter  the  verdict  for  the  plaintiffs  on  the 
counts  for  money  lent  for  1001.,  or  for  so  much  more  as  the  Court  might  consider  the 
plaintiffs  were  entitled  to  recover  on  that  count,  and  left  to  the  jury  the  question 
whether  the  deed  was  genuine  or  a  forgery.  The  jury  found  a  verdict  for  the  defen- 
dant upon  this  question. 

Hayes,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  plaintiffs,  on  the  count  for  money  lent,  for  1981.  or  981.,  on  the  ground  that, 
assuming  the  mortgage  to  be  a  forgery,  the  defendant  was  liable  to  the  plaintiffs  in 
respect  of  the  loan  and  advance  of  the  money,  at  all  events  to  the  extent  of  one  or 
other  of  the  above  sums. 

Macaulay  and  Field  appeared  to  shew  cause  ;  but  the  Court  called  upon 
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[116]  Hayes,  Serjt,  and  Wills,  to  support  the  rule.  The  plaintiffs  are  entitled 
to  recover  on  the  count  for  money  lent  at  least  to  the  extent  to  which  the  defendant 
originally  authorized  Shaw  to  borrow.  It  will  be  convenient  first  to  examine  the 
nature  of  Shaw's  authority,  and  afterwards  to  deal  with  the  question  of  excess  in  the 
amount  borrowed.  The  authority  to  raise  money  on  the  proposed  security  was 
perfectly  general  as  to  the  mode  in  which  it  was  to  be  raised,  and  it  would  have  been 
clearly  within  its  scope  to  borrow  on  deposit  of  the  title  deeds  a  sum  repayable  on 
demand.  Now,  the  advance  was  obtained  by  means  of  this  general  authority,  and 
there  being  no  valid  specialty  security,  the  law  will,  it  is  submitted,  imply  a  promise 
to  repay  on  request.  [Martin,  B.  The  advance  was  not  obtained  on  a  deposit  of 
title  deeds,  but  upon  a  forged  mortgage  security.]  The  intervention  of  a  forged 
security  cannot  alter  the  simple  contract  rights  of  the  parties,  nor  can  it  be  material 
that  by  the  terms  of  that  document  the  period  of  repayment  is  deferred.  In  The 
Bank  of  England  v.  Tomkins  (6  Jur.  347)  it  was  held  that  money  advanced  upon 
forged  Exchequer  bills  might  be  recovered  back  in  an  action  for  money  lent.  An 
action  in  the  same  form  was  held  to  be  maintainable,  in  Yates  v.  Aston  (4  Q.  B.  182), 
to  recover  money  secured  by  a  mortgage  deed  which  contained  no  covenant  for  repay- 
ment of  the  sum  advanced.  [Wilde,  B.  Here,  in  point  of  fact,  Shaw  did  not  borrow 
at  all  for  the  defendant,  but  obtained  the  money  for  himself.]  The  authority  with 
which  he  was  invested  by  the  defendant  enabled  him  to  impose  upon  the  plaintiffs 
and  so  to  obtain  the  money.  A  principal,  who  gives  an  authority  to  his  agent  which 
enables  him  to  defraud,  ought  to  suffer  by  the  fraud,  rather  than  one  who  advances 
money  on  the  faith  that  the  agent  pursues  his  authority.  The  case  of  Perry  v. 
Attwood  (2  De  Gex  &  J.  21)  illustrates  a  similar  principle.  Then,  with  [117]  regard 
to  the  excess  of  authority  in  the  amount  borrowed,  it  is  clearly  severable.  The 
rule  on  this  subject  is  thus  laid  down  in  Paley  on  Principal  and  Agent,  p.  179,  citing 
Co.  Lit.  258  b.  :  "  Where  a  man  doth  that  which  he  is  authorized  and  more,  it  is 
good  for  that  which  is  warranted,  and  void  for  the  rest."  And  the  following 
illustration  of  the  rule  is  given  in  1  Bac.  Abr.,  "  Authority "  (C),  p.  436 : 
"  Where  an  attorney  has  authority  to  make  livery  of  Whiteacre,  and  makes  livery  of 
Blackacre  and  Whiteacre,  there  is  no  reason  that  what  he  hath  done  more  should 
vitiate  what  he  has  done  pursuant  to  his  power."  [Bramwell,  B.  Suppose  there  had 
been  no  felony,  and  the  fraud  had  been  immediately  discovered,  could  not  the 
plaintiffs  have  recovered  the  whole  4201.  from  Shaw  ?]  They  might,  no  doubt,  have 
elected  to  do  so.  On  the  other  hand,  it  was  competent  for  them  to  elect  to  treat  1001. 
as  a  loan  to  the  defendant,  and  to  recover  the  residue  from  Shaw  as  money  had  and 
received.  It  is  said  that  in  this  view  there  would  be  two  contracts.  But  that  is  not 
so.  In  such  a  case  the  action  for  money  had  and  received  does  not  rest  upon  contract, 
but  upon  the  ground  that  the  one  party  has  wrongfully  got  possession  of  the  other's 
money.  But  no  action  can  be  maintained  on  the  contract  itself  against  one  who 
contracts  merely  as  an  agent,  though  without  authority  :  Notes  to  Thompson  v.  Daven- 
port, 2  Smith's  Lead.  Cas.  p.  320.  The  doctrine  that  by  the  slightest  excess  of 
authority  on  the  part  of  an  agent  the  principal  is  altogether  discharged,  is  unreason- 
able and  opposed  to  the  authorities. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  facts 
of  the  case  are  these :  Abel,  the  defendant,  employed  his  attorney,  Shaw,  to  borrow 
for  him  1001.  upon  mortgage,  and  to  enable  Shaw  to  do  this  the  defendant  gave  him 
his  title  deeds.  Shaw,  having  forged  a  [118]  mortgage  deed  for  4201.,  obtained  that 
sum  from  the  plaintiffs,  and  gave  them  in  exchange  the  forged  deed.  He  then  repre- 
sented to  the  defendant  that  there  was  a  difficulty  in  procuring  the  advance,  and 
thereupon  he  himself  lent  the  defendant  certain  sums  of  money  as  his  own,  and,  to 
secure  these  advances,  the  defendant  gave  him  a  promissory  note  and  afterwards  executed 
a  genuine  mortgage  deed.  The  question  is  whether,  in  addition  to  his  liability  upon 
the  securities,  the  law  will  imply  a  promise  by  the  defendant  to  pay  the  plaintiffs  the 
1001.  which  Shaw  was  authorized  to  raise.  It  is  true  that  in  an  action  for  money  had 
and  received  the  law  will  frequently  imply  a  promise,  where  the  circumstances  are 
such  as  to  enable  the  Court  to  administer  a  form  of  relief  which  partakes  of  an  equit- 
able character.  But  an  action  for  money  lent  can  only  be  founded  upon  an  actual 
loan  of  money,  and  between  the  plaintiffs  and  the  defendant  there  was  no  such  contract. 
Shaw's  authority  was  to  raise  money  upon  a  security  by  deed.  It  was  the  business 
of  the  plaintiffs  to  see  that  the  transaction  was  regular,  and  if  they  had  done  so  no 
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loss  would  have  occurred.     The  facts  of  this  case  are  not  such  as  to  support  an  action 
for  money  lent. 

Martin,  B.  I  am  of  the  same  opinion.  The  plaintiffs  allege  that  the  defendant 
is  indebted  to  them  to  the  extent  of  1001.  upon  a  simple  contract.  And  if  so,  they 
must  give  evidence  of  it.  Now  the  evidence  is,  that  the  defendant,  wishing  to 
borrow  1001.,  proposed  to  an  attorney  named  Shaw  to  raise  it  for  him  by  way  of 
mortgage,  and  gave  him  his  title  deeds  for  that  purpose.  Shaw  applied  to  the 
plaintiffs,  and  borrowed  from  them  4201.,  a  sum  exceeding  the  amount  which  he  was 
authorized  to  borrow  upon  mortgage  by  3201.,  and  gave  to  the  plaintiffs  a  document, 
which  purported  to  be  a  valid  mortgage  deed,  but  which,  in  fact,  was  not  signed  by 
the  defendant.  The  consequence  is  that  the  [119]  proposed  security  fails.  More- 
over there  is  no  evidence  of  any  loan  by  the  plaintiffs  to  the  defendant  upon  simple 
contract.  The  defendant  gave  but  one  authority,  and  it  was  not  pursued.  The  trans- 
action between  Shaw  and  the  plaintiffs  cannot  be  severed,  for  if  it  could  there  would 
be  two  contracts.  If  by  a  forced  construction  of  the  contract  the  Court  were  to  hold 
this  action  maintainable,  it  would  be  most  unjust  to  the  defendant,  who,  having  no 
answer  to  an  action  on  the  securities  which  he  gave  Shaw,  would  thus  be  compelled 
to  pay  this  money  twice  over.     The  case,  in  my  opinion,  is  clear. 

Bramwell,  B.  I  am  also  of  opinion  that  this  rule  should  be  discharged.  The 
original  transaction  is  clearly  insufficient  to  establish  the  defendant's  liability.  The 
defendant  never  authorized  Shaw  to  do  that  which  he  did,  viz.  borrow  on  a  forged 
deed.  It  is  argued,  however,  that  it  was  within  the  scope  of  Shaw's  authority  to 
borrow  without  the  execution  of  any  deed,  to  the  extent  of  1001.,  and  that  the 
borrowing  more  than  1001.,  and  giving  a  forged  mortgage  deed,  was  a  mere  excess  of 
authority.  It  may  be  difficult  to  draw  the  line  between  cases  in  which  there  has  been 
an  excess  of  an  authority  which  has  been  partly  pursued,  and  cases  where  there  has 
been  an  assumption  of  an  authority  of  a  different  character.  Thus,  if  a  builder  who 
is  authorized  to  construct  a  bridge  with  three  arches  constructs  it  with  five,  the 
authority  is  not  in  such  a  case  pursued  at  all.  But  in  the  instance  which  has  been 
quoted,  where  the  authority  is  to  make  livery  of  Whiteaere,  and  livery  is  made  of 
Blackacre  as  well  as  Whiteaere,  the  authority  as  to  Whiteaere  is  strictly  pursued. 
In  the  present  case,  however,  I  do  not  think  that  the  transaction  is  one  which  can  be 
thus  severed. 

Another  argument  which  was  used  was  that  the  transac-[120]-tion  might  be 
rendered  complete  by  the  fact  that  the  money  afterwards  came  into  the  hands  of  the 
defendant.  And  I  am  disposed  to  think  that  if  after  Shaw  had  obtained  the  4201.  he 
had  taken  1001.  to  the  defendant,  and  stated  that  he  had  borrowed  it  from  the  plain- 
tiffs for  him,  it  would  then  have  been  in  the  option  of  the  plaintiffs  to  adopt  the 
transaction,  and  this  action  might  have  been  maintained.  But  that  was  not  the  case. 
The  defendant  supposed  that  he  was  borrowing,  not  from  the  plaintiffs,  but  from 
Shaw,  and  he  ultimately  gave  security  to  Shaw  for  the  sums  advanced.  Whether, 
therefore,  the  original  transaction  be  regarded  or  the  ultimate  result,  the  plaintiffs' 
case  appears  to  me  in  every  point  of  view  to  fail.  Upon  these  grounds  I  am  of  opinion 
that  the  defendant  is  entitled  to  judgment. 

Wilde,  B.  I  was  not  present  during  the  whole  argument,  but  so  far  as  I  have  heard 
it  I  am  of  the  same  opinion.  To  a  certain  extent  I  accede  to  Mr.  Wills'  argument. 
There  are,  I  think,  many  cases  in  which  an  agent  may  bind  his  principal,  although  he 
exceeds  the  definite  authority  which  has  been  given  to  him,  especially  where  the 
principal  has  furnished  him  with  documents  which  are  apparently  vouchers  of  his 
authority.  But  the  difficulty  consists  in  applying  the  principle,  for  which  the  plain- 
tiffs' counsel  contend,  to  the  facts  of  this  case.  There  is  throughout  the  transaction 
an  absence  of  evidence  from  which  the  law  will  imply  a  loan  by  the  plaintiffs  to  the 
defendant.  The  result  of  the  first  part  of  the  transaction  was,  that  Shaw  having  got 
certain  documents  into  his  possession  by  means  of  a  fraudulent  deed  obtained  money 
for  himself.  Thus  independently  of  the  technical  objection  that  this,  being  a  mortgage 
transaction,  could  not  form  the  subject  of  an  implied  promise,  it  was  a  transaction  in 
which  Shaw  did  not  borrow  for  the  [121]  defendant  at  all.  Then,  in  the  final  result, 
the  money  which  the  defendant  received,  he  received,  not  as  the  money  of  the  plain- 
tiffs, but  from  Shaw  himself,  and  he  gave  Shaw  security  for  it.  I  am  therefore  of 
opinion  that  the  rule  should  be  discharged. 

Rule  discharged. 
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Hill  v.  Tupper.  May  1,  1863. — An  incorporated  canal  Company  by  deed  granted 
to  the  plaintiff  the  sole  and  exclusive  right  or  liberty  of  putting  or  using  pleasure 
boats  for  hire  on  their  canal.  Held,  that  the  grant  did  not  create  such  an  estate 
or  interest  in  the  plaintiff  as  to  enable  him  to  maintain  an  action  in  his  own  name 
against  a  person  who  disturbed  his  right  by  putting  and  using  pleasure  boats  for 
hire  on  the  canal. 

[S.  C.  32  L.  J.  Ex.  217 ;  9  Jur.  (N.  S.)  725;  11  W.  R.  784;  8  L.  T.  792.  Referred 
to,  Stockport  Waterworks  Company  v.  Potter,  1864,  3  H.  &  C.  322 ;  Nuttall  v.  Bracewell, 
1866,  L.  R.  2  Ex.  11.] 

Declaration.  For  that,  before  and  at  the  time  of  the  committing  by  the  defendant 
of  the  grievances  hereinafter  mentioned,  the  plaintiff  was  entitled  to,  and  had  and  was 
possessed  of,  the  sole  and  exclusive  right  or  liberty  to  put  or  use  boats  on  a  certain 
canal,  called  the  Basingstoke  Canal,  for  the  purposes  of  pleasure  and  to  let  the  same 
boats  for  hire  on  the  said  canal  for  the  purposes  of  pleasure.  Yet  the  plaintiff  says 
that,  whilst  he  was  so  entitled  and  possessed  as  aforesaid,  the  defendant,  well  knowing 
the  premises,  wrongfully  and  unjustly  disturbed  the  plaintiff  in  the  possession,  use 
and  enjoyment  of  his  said  right  or  liberty,  by  wrongfully  and  unjustly  putting  and 
using,  and  causing  to  be  put  and  used,  divers  boats  on  the  said  canal  for  the  purposes 
of  pleasure,  and  by  letting  boats  on  the  said  canal  for  hire,  and  otherwise  for  the 
purposes  of  pleasure.  By  means  of  which  said  premises  the  plaintiff  was  not  only 
greatly  disturbed  in  the  use,  enjoyment  and  possession  of  his  said  right  and  liberty, 
but  has  also  lost  great  gains  and  profits  which  be  ought  and  otherwise  would  have 
acquired  from  the  sole  and  exclusive  possession,  use  and  enjoyment  of  his  said  right 
or  liberty,  and  was  otherwise  greatly  aggrieved  and  prejudiced. 

Pleas.  First :  not  guilty.  Secondly  :  that  the  plaintiff  [122]  was  not  entitled  to, 
nor  had  he,  nor  was  he  possessed  of,  the  sole  and  exclusive  right  or  liberty  to  put  or 
use  boats  on  the  said  canal  for  the  purposes  of  pleasure,  nor  to  let  the  said  boats  for 
hire  on  the  said  canal  for  the  purposes  of  pleasure  as  alleged.     Issues  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings,  after  last  Hilary  Term, 
the  following  facts  appeared : — Under  the  18  Geo.  3,  c.  75,  the  Company  of  Proprietors 
of  the  Basingstoke  Canal  Navigation  were  incorporated  with  perpetual  succession  and 
a  common  seal,  for  the  purpose  of  making  and  maintaining  a  navigable  canal  from  the 
town  of  Basingstoke,  in  the  county  of  Southampton,  to  communicate  with  the  river 
Wey  in  the  parish  of  Chertsey,  in  the  county  of  Surrey.  The  lands  purchased  by  the 
company  of  proprietors,  under  their  parliamentary  powers,  were  by  the  Act  vested  in 
the  Company. 

By  the  1 00th  section  of  the  Act  it  is  enacted :  "  That  it  shall  and  may  be  lawful 
for  the  owners  and  occupiers  of  any  lands  or  grounds  adjoining  to  the  said  canal,  to 
use  upon  the  said  canal  any  pleasure  boat  or  boats,  or  any  other  boat  or  boats,  for  the 
purpose  of  husbandry  only,  or  for  conveying  cattle  from  one  farm,  or  part  of.  a  farm 
or  lands,  to  any  other  farm  or  lands  of  the  same  owner  or  occupier,  without  interrup- 
tion from  the  said  Company  of  proprietors,  their  successors  or  assigns,  agent  or  agents, 
and  without  paying  any  rate  or  duty  for  the  same ;  and  so  as  such  boat  or  boats  be 
not  above  seven  feet  in  breadth,  and  do  not  pass  through  any  lock  to  be  made  on  the 
said  navigation,  without  the  consent  of  the  said  company  of  proprietors,  their  successors 
or  assigns,  or  be  employed  for  carrying  any  goods,  wares  or  merchandize  to  market  or 
for  sale,  or  any  person  or  persons  for  hire ;  and  so  as  the  same  shall  not  obstruct  or 
prejudice  the  said  navigation,  or  the  towing  paths,  or  obstruct  any  boats  passing  upon 
the  said  navigation  liable  to  pay  the  rates  [123]  or  duties  aforesaid ;  and  the  owner 
of  all  such  pleasure  boats,  or  other  boats,  shall,  in  his  own  lands  or  grounds,  make 
convenient  places  for  such  boats  to  lie  in,  and  shall  not  suffer  them  to  be  moored  or 
remain  upon  the  said  canal." 

The  defendant  was  the  landlord  of  an  inn  at  Aldershot  adjoining  the  canal,  and 
his  premises  abutted  on  the  canal  bank.  The  plaintiff,  who  was  a  boat  proprietor, 
also  occupied  premises  at  Aldershot  on  the  bank  of  the  cjvnal,  which  he  held  under  a 
demise  from  the  company  of  proprietors,  and  by  virtue  of  the  demise  claimed  the 
exclusive  right  of  letting  out  pleasure  boats  for  hire  upon  the  canal,  which  was  the 
right  the  defendant  was  alleged  to  have  disturbed. 

The  lease  under  which  the   plaintiff  claimed  this  right  was  dated  the  29tb  of 
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December,  1860,  and  by  it,  in  consideration  of  the  rents,  covenants  and  agreements 
therein  contained,  the  said  company  of  proprietors  demised  to  the  plaintiff,  under  their 
common  seal,  for  the  term  of  seven  years  from  the  24th  of  June,  1860,  at  the  yearly  rent 
of  251.,  "All  that  piece  or  parcel  of  land  containing  19  poles  or  thereabouts,  adjoining 
Aldershot  wharf,  situate  in  the  parish  of  Aldershot  aforesaid,  and  the  wooden  cottage 
or  tenement,  boathouse,  and  all  other  erections  now  or  hereafter  being  or  standing 
thereon,  &c."  (describing  the  premises  by  boundaries,  and  by  reference  to  a  plan), 
"  together  with  the  appurtenances  to  the  same  premises  belonging ;  and  also  the  sole 
and  exclusive  right  or  liberty  to  put  or  use  boats  on  the  said  canal,  and  let  the  same 
for  hire  for  the  purpose  of  pleasure  only."  The  lease  contained  various  covenants 
framed  with  the  object  of  preventing  any  interference  by  the  plaintiff's  pleasure  boats 
with  the  navigation  of  the  canal,  and  a  proviso  for  re-entry  for  any  breach  of  the 
covenants. 

The  evidence  of  the  defendant  was  at  variance  with  that  adduced  on  behalf  of  the 
plaintiff  upon  the  question  whether  [124]  the  defendant  had  ever  let  out  boats  upon 
the  canal  for  hire,  in  the  sense  of  a  direct  money  payment.  The  defendant  did  not 
deny  that  he  kept  pleasure  boats,  and  used  them  upon  the  canal,  but  stated  that  he 
kept  them  for  the  use  of  his  family ;  he  admitted,  however,  that  gentlemen  had  come 
from  time  to  time  to  his  inn  and  used  these  boats  for  fishing  and  bathing. 

The  learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  or  verdict  for  the 
defendant,  and  left  to  the  jury  the  question  whether  the  defendant  had  obtained  any 
pecuniary  advantage  from  the  boats.  The  jury  found  a  verdict  for  the  plaintiff; 
damages,  a  farthing. 

Hance,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter  a  nonsuit  or 
verdict  for  the  defendant  on  the  ground,  first,  that  the  Company  of  Proprietors  of 
the  Basingstoke  Canal  Navigation  had  no  power  to  grant  the  exclusive  right  claimed ; 
secondly,  that,  if  the  grant  were  good,  the  action  would  not  lie  by  the  plaintiff  against 
the  defendant  for  the  alleged  infringement  of  the  right :  or  for  a  new  trial  on  the 
ground  of  misdirection  by  the  Judge  in  directing  the  jury  that  the  defendant  was 
liable  if  he  obtained  any  pecuniary  advantage  from  the  boats. 

Garth  and  Holl  shewed  cause  (April  29  and  May  1).  The  plaintiff's  right  having 
been  infringed,  an  action  lies  for  the  infringement.  The  action  is  not  without  analogy. 
The  grantee  or  lessee  of  a  several  fishery,  or  of  a  right  of  turbary,  or  other  profit  k 
prendre,  may  sue  for  a  disturbance  of  his  right.  Here,  too,  the  right  claimed  is  one 
of  profit.  The  circumstance  that  the  Company  of  Proprietors  can  sue  in  trespass  is 
no  reason  for  holding  that  the  plaintiff  has  not  also  his  right  of  action.  The  two 
causes  of  action  are  distinct,  and  the  damage  sustained  is  different.  The  right  of  the 
lord  of  a  manor  to  sue  far  a  trespass  is  no  [125]  impediment  to  the  right  of  a  commoner 
to  sue  for  a  simultaneous  disturbance  of  his  common.  [Martin,  B.  The  plaintiff  is 
setting  up  a  right  of  a  perfectly  novel  character.  In  Keppell  v.  Bailey  (2  Myl.  &  K. 
535)  Lord  Brougham  said  :  "There  are  certain  known  incidents  to  property  and  its 
enjoyment ;  among  others  certain  burthens  wherewith  it  may  be  affected,  or  lights 
which  may  be  created  and  enjoyed  over  it  by  parties  other  than  the  owner ;  all  which 
incidents  are  recognized  by  the  law.  .  .  .  But  it  must  not,  therefore,  be  supposed 
that  incidents  of  a  novel  kind  can  be  devised  and  attached  to  property  at  the  fancy  or 
caprice  of  any  owner ;  .  .  .  great  detriment  would  arise,  and  much  confusion  of  rights, 
if  parties  were  allowed  to  invent  new  modes  of  holding  and  enjoying  real  property, 
and  to  impress  upon  their  lands  and  tenements  a  peculiar  character."]  The  question 
here  raised  is  not,  as  in  Keppell  v.  Bailey,  whether  the  owner  of  land  can  burthen  it  in 
the  hands  of  future  owners  by  the  creation  of  novel  rights.  Nor  is  it  necessary  to 
contend  that  the  plaintiff  has  an  interest  which  he  can  assign  without  the  assent  of 
the  company  of  proprietors.  It  is  suflacient  if  he  has  such  an  interest  as  will  enable 
him,  as  against  a  wrong-doer,  to  maintain  an  action.  In  Whaley  v.  Laing  (2  H.  &  N. 
476 ;  in  error,  3  H.  &  N.  675,  901)  the  question  was  much  discussed,  whether  a  mere 
licensee  of  water  was  not  entitled  to  maintain  an  action  against  any  person  by  whom 
the  water  was  polluted.  Here  the  plaintiff  was  in  the  exercise  and  enjoyment  of  an 
exclusive  right,  given  to  him  by  the  express  terms  of  the  demise.  If  the  right  con- 
ferred on  the  plaintiff  had  been  the  exclusive  use  of  the  grand  stand  at  a  race,  or  of 
seats  at  a  window  during  a  procession,  he  might,  it  is  submitted,  maintain  an  action 
against  a  mere  intruder.  [Bramwell,  B.  Suppose  that,  in  [126]  the  demise  to  the 
plaintiff  power  had  been  reserved  to  confer  similar  rights  on  nine  other  persons,  and 
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such  rights  had  subsequently  been  conferred,  could  each  of  the  ten  maintain  an  action 
for  an  infringement  of  his  right?]  There,  by  the  hypothesis,  the  right  would  not  be 
exclusive.  Some  limitation  may  be  necessary  to  prevent  the  creation  of  innumerable 
rights.  But  the  use  of  water  is  a  right  well  known  and  recognized.  The  claim  of 
the  plaintiff  is  to  the  exclusive  use  of  water,  or  of  land  covered  with  water,  for  a 
particular  purpose  :  the  nature  of  the  purpose  can  be  no  criterion  of  the  existence  of 
the  right.  [Pollock,  C.  B.  If  the  plaintiff's  contention  were  correct,  the  number 
and  variety  of  rights  which  might  thus  be  created  over  land  for  a  particular  purpose 
would  be  infinite.  The  whole  question  depends  on  whether  a  new  species  of  property 
can  be  created,  or  whether  the  alleged  right  merely  exists  in  covenant.]  In  Bostock 
v.  The  North  Staffordshire  Railway  Company  (4  E.  &  B.  799),  the  opinions  of  the 
majority  of  the  Court  proceeded  on  the  ground  that  the  Company  was  created  for  a 
specific  purpose,  and  was  authorized  to  take  and  use  lands  for  that  purpose  only. 
[Martin,  B,,  referred  to  Ackroyd  v.  Smith  (10  C.  B.  164).]  There  the  owner  and 
occupier  of  land  claimed  a  right  of  way  for  purposes  wholly  unconnected  with  the  use 
and  enjoyment  of  the  land.  A  grant  by  deed  to  a  person,  his  heirs  and  assigns,  of 
free  liberty  to  hunt,  fish,  and  fowl  upon  certain  land,  is  not  a  mere  personal  licence 
of  pleasure,  but  a  grant  of  a  profit  a  prendre :  Wickham  v.  Hawker  (7  M.  &  W.  63). 
Here  there  was  a  grant  by  deed  to  the  plaintiff  of  the  exclusive  right  to  use  the  water 
with  pleasure  boats  for  his  profit,  and  that  being  a  right  coupled  with  an  interest 
entitled  him  to  maintain  an  action  against  any  person  who  infringed  his  [127]  right. 
Wood  V.  Leadbitter  (13  M.  &  W.  838)  merely  decided  that  the  right  to  come  and  remain 
for  some  time  on  the  land  of  another  can  be  granted  by  deed  only ;  and  that  a  mere 
personal  licence  to  do  so,  though  money  be  paid  for  it,  is  revocable  at  any  time 
without  paying  back  the  money.  This  is  an  incorporeal  hereditament  of  a  similar 
nature  to  the  right  to  dig  turves,  or  the  liberty  of  hunting  over  the  land  of  another, 
or  fishing  in  his  water. 

Bernard  (with  whom  was  Montagu  Chambers  and  Hance),  appeared  in  support  of 
the  rule,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  defendant  on  the  second  plea.  After  the  very  full  argument  which 
has  taken  place,  I  do  not  think  it  necessary  to  assign  any  other  reason  for  our  decision, 
than  that  the  case  of  Ackroyd  v.  Smith  (10  C.  B.  164)  expressly  decided  that  it  is  not 
competent  to  create  rights  unconnected  with  the  use  and  enjoyment  of  land,  and 
annex  them  to  it  so  as  to  constitute  a  property  in  the  grantee.  This  grant  merely 
operates  as  a  licence  or  covenant  on  the  part  of  the  grantors,  and  is  binding  on  them 
as  between  themselves  and  the  grantee,  but  gives  him  no  right  of  action  in  his  own 
name  foi'  any  infringement  of  the  supposed  exclusive  right.  It  is  argued  that,  as  the 
owner  of  an  estate  may  grant  a  right  to  cut  turves,  or  to  fish  or  hunt,  there  is  no 
reason  why  he  may  not  grant  such  a  right  as  that  now  claimed  by  the  plaintiff.  The 
answer  is,  that  the  law  will  not  allow  it.  So  the  law  will  not  permit  the  owner  of  an 
estate  to  grant  it  alternately  to  his  heirs  male  and  heirs  female.  A  new  species  of 
incorporeal  hereditament  cannot  be  created  at  the  will  and  pleasure  of  the  owner  of 
property  ;  [128]  but  he  must  be  content  to  accept  the  estate  and  the  right  to  dispose 
of  it  subject  to  the  law  as  settled  by  decisions  or  controlled  by  act  of  parliament.  A 
grantor  may  bind  himself  by  covenant  to  allow  any  right  he  pleases  over  his  property, 
but  he  cannot  annex  to  it  a  new  incident,  so  as  to  enable  the  grantee  to  sue  in  his  own 
name  for  an  infringement  of  such  a  limited  right  as  that  now  claimed. 

Martin,  B.  I  am  of  the  same  opinion.  This  grant  is  perfectly  valid  as  between 
the  plaintiff'  and  the  canal  Company  ;  but  in  order  to  support  this  action,  the  plaintiff 
must  establish  that  such  an  estate  or  interest  vested  in  him  that  the  act  of  the  defen- 
dant amounted  to  an  eviction.  None  of  the  cases  cited  are  at  all  analogous  to  this, 
and  some  authority  must  be  produced  before  we  can  hold  that  such  a  right  can  be 
created.  To  admit  the  right  would  lead  to  the  creation  of  an  infinite  variety  of 
interests  in  land,  and  an  indefinite  increase  of  possible  estates.  The  only  consequence 
is  that,  as  between  the  plaintiff  and  the  canal  Company,  he  has  a  perfect  right  to 
enjoy  the  advantage  of  the  covenant  or  contract ;  and,  if  he  has  been  disturbed  in  the 
enjoyment  of  it,  he  must  obtain  the  permission  of  the  canal  Company  to  sue  in  their 
name.  The  judgment  of  the  Court  of  Common  Pleas  in  Ackroyd  v.  Smith  (IOC.  B. 
164),  and  of  Lord  Brougham,  C,  in  Keppell  v.  Bailey  (2  Myl.  &  K.  517,  535),  are,  in 
the  absence  of  any  case  to  the  contrary,  ample  authority  for  our  present  decision. 
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Bramwell,  B.  I  am  of  the  same  opinion.  I  will  only  add,  that  the  defendant 
cannot  have  the  verdict  entered  for  him  on  the  plea  of  not  guilty,  for  no  leave  was 
reserved  at  the  trial ;  and  the  defendant  could  only  succeed  on  that  issue  by  obtaining 
a  new  trial  on  the  ground  of  misdirection.  [129]  The  rule  must  therefore  be  absolute 
to  enter  the  verdict  for  the  defendant  on  the  second  plea,  unless  the  plaintiflF  elects 
to  be  nonsuited,  but  as  he  can  never  make  a  better  case,  the  better  course  would  be 
to  enter  the  verdict  for  the  defendant  on  the  second  plea. 

Kule  absolute  accordingly. 

Duckworth  v.  Ewart.  May  6,  1863. — R.,  the  owner  of  building  land  upon  which 
he  had  erected  some  houses,  mortgaged  it  first  to  a  Building  Society  for  43001,, 
with  a  power  of  sale  in  default  of  payment ;  secondly,  to  the  defendant  for  3501., 
and  afterwards  to  several  other  persons  for  various  sums.  R.,  being  unable  to 
proceed  with  the  building,  by  indenture,  to  which  he,  the  Building  Society,  the 
defendant,  and  other  mortgagees  were  parties,  the  premises  were  conveyed  to 
the  plaintiff  in  fee,  discharged  from  all  equity  of  redemption,  but  subject  to  the 
mortgage  of  the  Building  Society,  in  trust,  in  his  discretion  to  sell  the  same,  and 
out  of  the  proceeds  to  pay,  first  expenses ;  secondly,  the  Building  Society ; 
thirdly,  the  defendant ;  fourthly,  advances  made  by  the  plaintiff,  and  afterwards 
the  other  mortgagees  in  the  order  of  their  priority,  with  liberty  for  the  plaintiff 
to  raise  a  sum  not  exceeding  50001.,  for  the  purpose  of  carrying  into  effect  the 
trusts  of  the  indenture.  The  defendant  covenanted  that  he  would  execute  all 
assurances,  reasonably  required,  for  enabling  the  plaintiff  to  execute  the  trusts 
of  the  indenture.  The  plaintiff  had  made  advances  to  the  extent  of  11501.  Pie 
had  also  arranged  with  the  Building  Society  to  accept  41001.  in  satisfaction  of 
their  claim ;  and  he  had  contracted  for  a  loan  of  50001.  on  mortgage  of  the 
premises.  The  mortgage  deed  was  prepared  and  all  parties  attended,  when  the 
defendant  refused  to  execute  it  unless  he  was  paid  his  debt  of  3501.,  and  in  con- 
sequence the  Building  Society  sold  the  premises  for  45101.,  which  was  not  more 
than  sufficient  to  pay  their  mortgage  and  expenses. — Held,  that  the  plaintiff  was 
only  entitled  to  recover  as  damages  the  costs  of  the  abortive  moi-tgage :  Per 
Pollock,  C.  B.,  and  Bramwell,  B. — Per  Martin,  B.,  that  the  plaintiff  was  entitled 
to  recover,  in  addition  to  the  costs  of  the  abortive  mortgage,  the  difference 
between  50001.  and  the  value  of  the  land  as  building  land ;  or  at  all  events  9001., 
the  residue  of  the  50001.  after  paying  41001.  to  the  Building  Society. 

[S.  C.  33  L.  J.  Ex.  24;  12  W.  R.  608 ;  9  L.  T.  297.] 

Declaration.  For  that  by  a  certain  indenture  sealed  and  made  by  the  defendant, 
and  bearing  date  the  23rd  day  of  June,  1860,  between  W.  Sharp  and  J.  Williams  of 
the  first  part,  C.  Willett,  of  the  second  part,  J.  Bigham  of  the  third  part,  E.  Turner 
of  the  fourth  part,  the  Liverpool  Adelphi  Loan  and  Discount  Company  of  the  fifth 
part,  E.  Ratledge  and  H.  liatledge  of  the  sixth  part,  the  defendant  of  the  seventh 
part,  M.  Wilson  of  the  eighth  part,  L  Jones  and  J.  Conway  of  the  ninth  part,  the 
plaintift'  of  the  tenth  part,  and  F.  Horner  of  the  eleventh  part :  after  stating  therein, 
amongst  other  things,  certain  claims  of  the  said  parties  of  the  first,  second,  third, 
fourth  [130]  and  fifth  parts  to  the  sum  of  2701.,  with  interest  thereon,  charged  upon 
certain  premises  the  property  of  the  said  E.  Ratledge,  and  H.  Ratledge,  and  which 
were  assigned  unto  the  plaintiff  by  the  said  indenture  as  after  mentioned ;  and  stating 
a  certain  mortgage,  dated  the  14th  day  of  December,  1859,  made  by  the  said  E.  and 
H.  Ratledge  to  certain  trustees  of  the  Permanent  Benefit  Building  Society,  of  the  said 
premises  for  securing  the  sum  of  43001.  with  interest,  and  other  matters  ;  and  a  certain 
mortgage  dated  the  15th  day  of  December,  1859,  made  by  the  said  E.  and  H.  Kat- 
ledge,  to  the  defendant  of  the  said  premises  for  securing  the  sum  of  3501.  and  interest ; 
and  a  certain  mortgage,  dated  the  16th  day  of  December,  1859,  made  by  the  said 
E.  and  H.  Ratledge  to  the  said  M.  Wilson  of  the  said  premises,  for  securing  the  sum 
of  1001.  and  interest;  and  a  certain  mortgage,  dated  the  same  day,  made  by  E.  and 
H.  Ratledge  to  the  said  L  Jones  and  J.  Conway,  of  the  said  premises,  for  securing 
the  sum  of  1351.  and  interest;  and  that  a  question  had  arisen  as  to  whether  the  said 
parties  of  the  first,  second,  third,  fourth  and  fifth  parts,  were  or  were  not  bound  to 
postpone  their  said  claims  to  the  said  indentures  or  mortgages  respectively  :  and  stating 
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that  the  said  E.  and  H.  Ratledge  were  indebted  to  the  plaintiff  in  divers  sums  of 
money,  and  that  the  plaintift"  had  agreed  to  pay  of  the  monies  due  to  the  said  parties 
of  the  first,  second,  third,  fourth  and  fifth  parts ;  and  also  stating  that  the  said  E.  and 
H.  Ratledge  being  unable  to  complete  the  buildings  and  improvements  which  had 
been  commenced  by  them  upon  the  said  premises,  it  was  agreed  by  the  said  parties 
to  the  said  indenture  of  the  sixth,  seventh,  eighth,  ninth,  and  tenth  parts  respectively 
that  that  indenture  should   be  made;  and  in  consideration  that  the  plaintiff  then 
paid  to  the  said  parties  of  the  said  first,  second,  third,  fourth,  and  fifth  parts  the 
amount  of  their  said  claims  respectively,  and  for  [131]  the  other  considerations  therein 
mentioned,  the  said  said  premises  were  by  the  said  indenture  conveyed  unto  and  to 
the  use  of  the  plaintiff,  his  heirs  and  assigns,  discharged  from  all  equity  of  redemption, 
as  in  the  said  indenture  mentioned,  but  subject  to  the  said  indenture  of  the  I4th  day 
of  December,  1859,  and  to  the  payment  of  the  monies  intended  to  be  thereby  secured  : 
Upon  trust  that  the  plaintiff  should  at  his  discretion  sell  the  said  premises,  and  out 
of  the  monies  which  should  arise  from  any  such  sale  as  aforesaid,  and  by  and  out  of 
the  rents  and  profits  of  the  said  premises  until  the  same  should  have  been  sold,  in 
the  first  place  pay  the  expenses  incurred  in  and  about  the  obtaining  and  executing 
of  those  presents  and  relating  thereto,  and  in  and  about  the  same  sale,  and  then  pay 
ofi"  all  the  monies  intended  to  be  secured  by  the  said  indentuie  of  the  14th  day  of 
December,  1859,  and  which  should  not  then  have  been  paid ;  and  in  the  next  place 
pay  all  the  principal  monies  and  interest  which  should  be  due  to  the  defendant  upon 
the  security  of  the  said  indenture  of  the  15th  day  of  December,  1859;  and  in  the 
next  place  pay  all  the  principal  monies  and  interest  which  should  be  due  in  respect 
of  the  said  advances  so  made  by  the  plaintiff  as  aforesaid  to  pay  off  the  said  parties 
thereto  of  the  first,  second,  third,  fourth,  and  fifth  parts,  and  all  and  siiigular  the 
monies,  costs,  charges,  and  expenses  which  might  be  paid,  expended,  or  incurred  by 
the  plaintiff  in  relation  to  a  certain  transfer  therein  referred  to,  or  in  or  about  the 
trusts  or  powers  of  the  said  indenture ;  and  in  the  next  place  should  pay  all  the 
principal  monies  and  interest  which  should  be  due  upon  the  securities  of  the  said 
indentures  of  the  16th  day  of  December,  1859,  respectively,  in  the  order  and  according 
to  the  priority  of  the  execution  of  the  same  indentures  respectively ;  and,  lastly,  pay 
the  surplus  (if  any)  of  the  said  monies  so  to  arise  as  aforesaid  to  the  said  E.  Katledge 
and  H.  Katledge,  their  [132]  executors,  &c.,  in  equal  shares.     And  it  was  by  the  said 
indenture  provided  that  it  should  be  lawful  for  the  plaintiff  to  enter  into  possession 
of  the  said  premises,  and  to  finish  any  buildings  which  might  be  in  the  course  of 
erection  thereon,  and  also  to  erect  any  such  other  messuages,  shops,  or  buildings  as 
he  should  think  tit,  and  to  do  all  such  things  with  respect  to  the  said  premises  as 
he  or  they  should  think  expedient ;  and  that  the  monies  expended  by  the  plaintiff 
for  the  purposes  aforesaid,  or  any  of  them,  together  with  interest  on  the  same  at  the 
rate  of  51.  per  cent,  per  annum,  should  be  a  charge  upon  the  said  premises.     And  in  the 
said  indenture  it  was  by  the  parties  thereto  of  the  sixth,  seventh,  eighth,  and  ninth 
parts  respectively  declared  that  it  should  be  lawful  for  the  plaintiff'  to  raise  any  money 
not  exceeding  in  the  whole  the  sura  of  50001.  which  should  be  required  for  carrying 
into  effect  any  of  the  trusts  or  powers  of  the  said  indenture  of  mortgage  of  all  or  any 
of  the  said  premises,  and  for  the  purposes  aforesaid,  or  any  of  them,  to  execute  and 
do  all  such  assurances  and  things  as  the  plaintiff  should  think  fit,  and  any  such  mort- 
gage should  have  priority  over  all  the  indentures  of  mortgage  except  the  said  indenture 
of  the   14th  day  of  December,    1859.     And   by  the  same  indenture  the  defendant 
covenanted  with  the  plaintiff,  that  the  defendant  would  execute  and  do  all  such 
assurances  and  things  for  enabling  the  plaintiff  the  better  to  execute  the  said  trusts 
for  sale  and  other  the  trusts  and  powers  of  the  said  indenture  as  by  the  plaintiff 
should  be  reasonably  required,  and  would  postpone  his  said  mortgage  security  intended 
to  be  made  by  the  said  indenture,  and  to  any  mortgage  which  might  be  created  in 
exercise  of  the  power  in  the  said  indenture  contained  and  hereinbefore  referred  to. 
Averments :  that  after  the  execution  of  the  said  indenture  the  plaintiff,  in  perfoi-mance 
of  the  said  trusts,  caused  to  bo  finished  the  said  buildings  upon  the  said  premises, 
and  in  so  doing  and  otherwise  about  the  said  trusts,  noces-[133]-sarily  expended  divers 
large  sums  of  money ;  and  for  the  further  performance  of  the  said  trusts  and  powers 
it  became  and  was  expedient  and  necessary  to  raise  by  mortgage  of  the  said  premises 
and  buildings  a  large  sum,  to  wit,  the  sum  of  50001,,  and  cerUiin  persons,  to  wit, 
Messrs.  Woodruff  &  Ford,  were  ready  to  advance  the  same  on  mortgage,  and  for  the 


56  DUCKWORTH    V.  EWART  2  H.  &  C.  134. 

completion  of  the  said  mortgage  it  became  and  was  necessary,  and  the  plaintiff  reason- 
ably required,  that  a  certain  deed  of  mortgage,  being  an  assurance  within  the  meaning 
of  the  said  covenant,  should  be  executed,  and  that  the  defendant  among  others  should 
be  a  party  to  and  execute  the  same  and  postpone  his  said  security  to  the  security  and 
mortgage  so  to  be  made :  that  before  this  suit  the  plaintift'  reasonably  required  the 
defendant  to  be  a  party  to  and  execute  the  same  ;  and  all  conditions  were  performed 
and  all  things  happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  a 
performance  by  the  defendant  of  his  said  covenant  and  to  maintain  this  action. 
Breach  :  yet  the  defendant  did  not  nor  would,  but  altogether  failed  and  refused  to 
be  a  party  to  or  execute  the  said  deed  of  mortgage,  or  any  deed  whatever,  and  to 
postpone  his  said  mortgage  security  to  the  said  mortgage  so  to  be  made  as  aforesaid. 
By  means  whereof  the  plaintiff  wholly  lost  the  benefit  which  he  would  have  derived 
if  the  defendant  had  been  a  party  to  and  executed  the  said  deed  of  mortgage ;  and 
the  said  loan  on  mortgage  was  lost  and  failed  and  could  not  be  carried  out,  and  the 
plaintiff  became  and  still  continues  liable  to  pay  out  of  his  own  means  the  said  large 
sums  of  money  expended  and  paid  by  him  as  aforesaid,  and  was  and  is  unable  to 
recover  the  amounts  advanced  by  him  as  aforesaid,  and  was  wholly  unable  to  pay  off" 
the  said  mortgagees,  under  the  said  indenture  dated  the  14th  day  of  December,  1859, 
at  the  time  when  the  said  mortgagees  required  and  were  entitled  to  payment  thereof ; 
and  such  last  mentioned  mortgagees  thereupon,  in  pursuance  of  the  [134]  powers 
vested  in  them  in  that  behalf,  proceeded  to  sell,  and  did  sell,  the  said  premises  for 
a  small  sum  of  money  and  much  less  than  the  value  thereof  to  the  plaintiff,  and  the 
plaintiff  was  unable  to  stop  or  prevent  such  sale.  And  the  plaintiff,  and  all  the  said 
parties  having  claims  or  interest  in  the  said  premises,  besides  the  said  last  mentioned 
mortgagees,  have  wholly  lost  all  the  benefit  which  they  otherwise  would  have  derived 
from  their  securities  upon  and  interest  in  the  said  premises. 
Pleas.  First :  non  est  factum. 

Second.  That  the  defendant  did  execute  and  do  all  such  assurances  and  things 
for  enabling  the  plaintiff  the  better  to  execute  the  said  trusts  for  sale,  and  other  the 
trusts  and  powers  of  the  said  indenture,  as  by  the  plaintiff  could  be  or  were  reasonably 
required ;  and  did  postpone  his  said  mortgage  security  to  the  security  intended  to  be 
made  by  the  said  indenture,  and  to  any  mortgage  created  in  exercise  of  the  power  in 
the  said  indenture  contained  and  therein  referred  to. 

Third.  That  the  said  deed  of  mortgage  alleged  in  the  declaration  to  have  been 
requisite  but  not  executed,  was  not  reasonably  required  within  the  meaning  of  the 
covenant  in  that  behalf.     Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  last  Liverpool  Spring  Assizes,  the  following 
facts  appeared  (as  stated  by  Martin,  B.  in  his  judgment,  post,  p.  140) :— Two  persons, 
named  Ratledge,  had  building  land  near  Liverpool  upon  which  they  had  erected 
houses.  By  a  mortgage,  dated  14th  December,  1859,  they  had  mortgaged  the  land 
to  a  Building  Society  for  43001.  By  a  second  mortgage  they  had  mortgaged  it  to  the 
defendant  for  3501.  By  another  mortgage  they  had  mortgaged  it  to  a  third  mortgagee 
for  1001. ;  and  by  a  fourth  mortgage  they  had  mortgaged  it  to  a  Mr.  Conway,  an 
attorney,  for  1351.  They  became  unable  to  proceed  with  the  building,  and  by  an 
indenture,  dated  the  23rd  of  June,  [135]  1860,  made  between  certain  creditors  of  the 
first,  second,  third  and  fourth,  parts,  the  Building  Society  of  the  fifth  part,  Messrs. 
Katledge  of  the  sixth  part,  the  defendant  of  the  seventh  part,  the  other  mortgagees 
and  the  plaintift'  and  others  of  the  other  parts ;  it  was  recited  that  the  builders  were 
indebted  to  the  various  parties,  including  the  plaintiff",  in  divers  sums  of  money  ;  that 
they  were  unable  to  complete  the  buildings,  and  it  was  agreed  that  the  plaintiff  should 
then  pay  certain  of  the  creditors ;  that  he  should  have  power  to  sell  the  land,  but 
subject  to  the  mortgage  to  the  Building  Society,  and  out  of  the  proceeds  pay  the 
expences,  &c.,  the  other  mortgages,  including  the  defendant's,  and  pay  the  surplus,  if 
any,  to  the  Messrs.  Ratledge ;  and  it  was  provided  that  it  should  be  lawful  for  the 
plaintift"  to  enter  upon  the  land  and  finish  the  buildings,  &c.,  and  that  it  should  also 
be  lawful  for  him  to  raise  any  sum,  not  exceeding  50001.,  for  carrying  into  effect  the 
trusts  of  the  indenture  and  to  secure  the  same  by  mortgage  of  the  premises,  which 
should  have  priority  over  all  the  mortgages,  except  that  to  the  Building  Society.  And 
the  defendant  entered  into  a  covenant  with  the  plaintiff  that  he  would  execute  any 
assurance  which  he  might  reasonably  be  required  by  the  plaintiff  to  execute,  in  order 
to  carry  out  the  object  of  the  indenture.     After  the  execution  of  this  indenture  the 
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plaintiff  proceeded  to  execute  its  trusts,  and  expended  upon  the  land,  or  made  himself 
liable  to  the  amount  of  11501.  He  also  arranged  with  the  Building  Society  to  accept 
41001.  in  satisfaction  of  their  debt,  and  contracted  with  certain  persons  for  a  loan  of 
50001.  upon  mortgage  of  the  land.  A  draft  mortgage  was  prepared  and  approved  by 
the  solicitor  of  the  defendant  on  his  behalf  and  all  other  parties.  The  draft  was 
engrossed  and  a  meeting  appointed  to  complete  :  all  parties  interested  attended.  The 
proposed  mortgagees  attended  with  the  money.  The  persons  who  acted  on  [136] 
behalf  of  the  insurance  Company  attended  to  receive  their  debt.  The  defendant  came, 
accompanied  by  his  solicitors ;  but  he  refused  to  execute  the  mortgage,  and  the  trans- 
action went  off".  The  result  was  that  the  Building  Society  acted  upon  a  power  of  sale 
contained  in  their  mortgage  and  sold  the  property  at  a  forced  sale  for  45101.,  which 
was  exhausted  in  paying  their  debt  and  their  expenses.  There  was  evidence  at  the 
trial,  on  behalf  of  the  plaintiff,  that  the  property  for  building  purposes  was  worth 
75301. ;  on  the  other  hand  there  was  evidence  on  behalf  of  the  defendant  that  it  was 
only  worth  43751.  It  is  admitted  that  the  plaintiff  is  entitled  to  the  verdict;  but  it 
was  agreed  at  the  trial  that  the  damages  should  be  settled  by  an  arbitrator  upon  the 
principle  laid  down  by  the  Court. 

T.  Jones,  in  the  present  term,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  damages  should  not  be  reduced  to  Is.,  and  why  an  arbitrator  should  not 
assess  the  damages  accordingly,  on  the  ground  that  the  plaintiff  is  not  entitled  to 
more  than  nominal  damages  ;  against  which 

Brett  (with  whom  was  Milward)  shewed  cause.(a)  The  measure  of  damage  which 
the  plaintiff  has  sustained  is  the  difference  between  the  position  in  which  he  would 
have  been  if  the  defendant  had  performed  his  contract  and  the  position  in  which  the 
plaintiff  now  is.  If  the  defendant  had  executed  the  mortgage  deed,  the  plaintiff  would 
have  been  the  legal  owner  of  property  valued  at  70001.  That,  however,  would  have 
been  mortgaged  to  the  amount  of  50001.,  but  the  plaintiff  would  have  been  enabled  to 
pay  to  the  Building  Society  41001.,  which  they  agreed  to  accept  in  satisfaction  of 
their  mortgage  debt  of  43001.,  and  then  he  would  have  had  9001.,  with  which  he 
might  have  reimbursed  himself  for  the  advances  he  had  made.  The  [137]  plaintiff  is, 
therefore,  entitled  to  recover,  in  addition  to  the  costs  of  the  abortive  mortgage,  the 
difference  between  the  value  of  the  estate,  and  what  it  sold  for ;  or  the  difference  in 
its  value,  if  free  from  the  mortgage  and  power  of  sale  of  the  Building  Society ;  or,  at 
all  events,  he  is  entitled  to  9001.  damages.  [Bramwell,  B.  If  the  premises  were  worth 
70001.  at  the  time  the  defendant  refused  to  execute  the  mortgage  deed,  they  were  of 
the  same  value  afterwards  for  the  purpose  of  raising  money  upon  mortgage.  There- 
fore, the  only  difference  in  the  position  of  the  plaintiff  is  that,  whereas  at  the  time 
the  defendant  broke  his  covenant,  the  plaintiff  had  obtained  a  mortgagee,  he  has  now 
to  find  one.  Suppose  the  plaintiff  had  sold  the  estate,  got  10,0001.  for  it,  and  had 
paid  off  all  the  incumbrances,  he  would  have  sustained  no  damage  from  the  defendant's 
breach  of  contract.  Then  do  you  say  that  it  is  the  subject  of  special  damage  that  the 
Building  Society  sold  the  estate  for  less  than  its  value?]  The  damages  to  which  the 
plaintiff  is  entitled  are  not  confined  to  such  as  are  the  necessary  consequence  of  the 
defendant's  breach  of  contract,  but  embrace  such  damage  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract 
as  the  probable  result  of  the  breach  of  it :  Hadley  v.  Baxendale  (9  Exch.  341) ;  Mayne 
on  Damages,  p.  8.  Here  both  parties  knew  that  the  Building  Society  had  a  mortgage 
on  the  estate,  with  a  power  of  .sale;  and  must  have  contemplated  that  they  would 
exercise  the  power  if  their  mortgage  was  not  paid  oft".  [Martin,  B.  The  direct  con- 
sequences of  the  defendant's  refusal  to  execute  the  mortgage  deed  was,  that  the 
plaintiff  did  not  obtain  the  50001.,  and  if  he  had  obtained  it,  he  would  have  had  9001. 
after  paying  off  the  mortgage  of  the  Building  Society ;  so  that,  in  point  of  fact,  the 
plaintiff  has  been  deprived  of  9001.  by  the  defendant's  breach  of  contract.  [138]  It 
is  like  the  loss  upon  a  policy  of  insurance  in  the  hands  of  a  third  person.  Bramwell,  B. 
Though  the  plaintiff  lost  the  9001.,  he  had  the  estate.]  If  the  defendant  had  performed 
his  contract  the  plaintiff  would  have  had  the  estate  without  the  mortgage  of  the 
Building  Society,  who  sold  it  for  less  than  its  value.  [Bramwell,  B.  Suppose  the 
plaintiff  had  been  a  bare  trustee  without  any  beneficial  interest,  what  would  have  been 

(a)  May  6.     Before  Pollock,  C.  B.,  Martin,  B.,  and  Bramwell,  B. 
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the  damage  resulting  from  the  defendant's  breach  of  contract  1    The  plaintiff  would 
clearly  have  sustained  no  damage  from  the  bad  sale  of  the  property.] 

T.  Jones,  in  support  of  the  rule.  The  plaintiff  is  entitled  to  nominal  damages 
only.  Suppose  the  defendant,  instead  of  covenanting  to  postpone  his  mortgage 
security,  had  covenanted  to  lend  3501.,  could  it  be  said  that  the  damage  now^ claimed 
would  have  been  the  natural  consequence  of  his  breach  of  that  covenant,  or  such  as 
might  reasonably  be  supposed  to  have  been  in  the  contemplation  of  both  parties? 
[Martin,  B.  The  direct  consequence  of  the  defendant's  refusal  to  execute  the  deed 
was  that  the  plaintiff  did  not  get  the  50001.]  The  defendant  did  not  covenant  to 
execute  a  mortgage  deed,  in  order  that  the  plaintiff  might  obtain  50001.,  but  to  execute 
all  assurances  necessary  to  enable  the  plaintiff  to  sell  the  property.  The  plaintiff  was 
empowered  to  raise  50001.,  and  the  defendant  covenanted  that  it  should  have  priority 
over  his  mortgage  debt.  The  breach  which  alleges  that  the  defendant  refused  to 
execute  the  mortgage  deed,  does  not  correspond  with  the  covenant.  In  Hanslip 
V.  Padwick  (5  Exch.  615)  the  defendant  covenanted  to  demise  to  the  plaintiff,  on  or 
before  a  certain  day,  a  ferry,  land  and  houses,  and  to  deduce  a  good  title  thereto,  and 
the  plaintiff  agreed  to  pay  him  31501.  The  plaintiff  was  promoter  of  a  Company, 
provisionally  registered,  for  working  the  ferry  and  building  [139]  bathing-houses,  &c., 
and  was  also  its  solicitor.  The  defendant  was  unable  to  make  a  good  title,  in  conse- 
quence of  M'hich  the  Company  was  dissolved.  It  was  held  that  the  plaintiff  could 
not  recover  as  damages  the  expense  of  raising  the  31501.  and  loss  of  interest;  nor 
the  expenses  of  preparing  the  Company's  deed  of  settlement  and  registering  it  pro- 
visionally ;  nor  the  loss  of  profits  from  the  granting  of  the  lease  and  the  establishment 
of  the  association ;  nor  the  profits  he  would  have  derived  as  solicitor  of  the  Company  ; 
nor  in  respect  of  any  advantage  he  might  have  derived  from  his  time,  labour,  &c., 
bestowed  in  the  formation  of  the  Company.  A  plaintiff  cannot  recover  as  damages 
any  loss  which  does  not  wholly  arise  from  the  defendant's  breach  of  contract :  Gee  v. 
The  Lancashire  and  Yorkshire  Railway  Company  (6  H.  &  N.  211) ;  Le  Peintre  v.  The  South 
Eastern  Railway  Company  (cited  in  6  H.  &  N.  215).  Here  the  plaintiff's  loss  did  not 
wholly  arise  from  the  defendant's  refusal  to  execute  the  mortgage  deed,  but  partly 
from  the  plaintiff  not  procuring  another  mortgage.  In  Fletcher  v.  Tayleur  (17  C.  B.  21) 
Willes,  J.,  suggested  that  the  measure  of  damages  for  the  breach  of  a  contract  to 
deliver  a  chattel  should  be  governed  by  a  similar  rule  to  that  which  prevails  in  the 
case  of  a  breach  of  a  contract  for  the  payment  of  money ;  and  that  as,  in  the  latter 
case,  whatever  the  amount  of  inconvenience  sustained  by  the  plaintiff,  the  measure  of 
damage  is  the  interest  of  the  money  only,  by  analogy,  the  measure  of  damage  in  the 
former  case  should  be  the  average  profit  made  by  the  use  of  the  chattel.  The  loss  of 
which  the  plaintiff  complains  is  closely  assimilated  to  the  loss  of  profit  which  one  party 
would  have  made  if  the  other  had  performed  his  contract,  which  is  too  remote  to  form 
the  subject  of  damage  :  Wilson  v.  2'he  Lancashire  and  Yoi'kshire  Railway  Company  (9  C.  B. 
N.  S.  632).  The  defendant  is  not  [140]  the  causa  causans  of  the  alleged  damage, 
although  he  may  be  the  causa  sine  quS,  non  of  it.  The  plaintiff  has,  in  fact,  sustained 
no  damage  from  the  defendant's  refusal  to  execute  the  deed,  because  that  did  not 
render  the  land  less  valuable.  If  the  plaintiff  had  obtained  the  50001.,  the  land  would 
have  been  subject  to  that  charge ;  as  it  is,  the  plaintiff  had  the  land  without  it.  The 
damages  here  claimed  are  inadmissible  on  the  ground  of  remoteness,  as  defined  in 
Mayne  on  Damages,  p.  14. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were 
delivered  in  Trinity  Vacation  (July  6) : — 

Martin,  B.  This  is  to  be  a  direction  to  an  aibitrator  upon  what  principle  he  is 
to  assess  damages.  (His  lordship  then  stated  the  facts  as  above  set  forth,  p.  134,  and 
proceeded.) 

First,  I  think  the  plaintiff  is  entitled  to  the  costs  of  the  proposed  mortgage,  which 
was  rendered  abortive  by  the  breach  of  covenant  of  the  defendant. 

Secondly,  I  think  the  defendant  liable  for  the  difference  between  50001.  and  the 
value  of  the  land  as  building  land,  such  as  it  was  contemplated  to  be  by  the  indenture 
of  23rd  June,  1860. 

To  ascertain  what  are  the  damages  payable  on  a  breach  of  contract,  it  is  to  be 
ascertained  what  is  the  object  of  the  contract  contemplated  by  the  parties.  The  object 
in  the  present  case  was  that  the  land  should  be  dealt  with  as  building  land  by  the 
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plaintiff.  He  was  to  finish  and  complete  the  building,  and,  as  a  means  to  enable  him 
to  do  so,  he  was  to  borrow  50001.  on  mortgage,  and  the  defendant  covenanted,  in 
substance,  to  execute  the  mortgage  deed.  He  refused  to  [141]  do  so  when  the  money 
was  ready  to  be  advanced.  The  consequence  was  that  the  Building  Society  acted 
upon  the  power  of  sale,  of  which  I  think  the  defendant  not  only  must  be  taken  to 
have,  but  of  which  he  had,  actual  knowledge  ;  and  the  land  was  taken  out  of  the  hands 
of  the  plaintiff,  who  was  thereby  utterly  incapacitated  from  dealing  with  it  in  the 
manner  intended  by  the  indenture.  It  was  therefore  the  direct  and  immediate  con- 
sequence of  the  defendant's  breach  of  covenant  that  the  plaintiff  was  deprived  of  the 
land,  and,  as  against  the  defendant,  I  think  it  must  be  taken  to  be  of  the  value  which 
the  indenture  contemplated  it  would  have  been  if  the  50001.  had  been  obtained ;  but 
it  would  have  been  burthened  with  a  mortgage  of  50001.,  and  it  therefore  seems  to 
me,  that  the  direct  and  immediate  damage  to  the  plaintiff  is  the  difference  between 
that  sum  and  the  value  of  the  land  as  contemplated  by  the  indenture  if  the  50001.  had 
been  obtained.  It  was  said  that  the  plaintiff  might  have  procured  the  50001.  from 
some  other  party,  but  of  this  there  is  no  evidence.  He  had  arranged  to  obtain  it  upon 
condition  of  the  defendant  being  a  party  to  the  mortgage  deed  in  accordance  with  his 
covenant,  but  the  latter  in  breach  of  it  refused  to  be  such  party,  and  there  is  no 
evidence,  nor  indeed  any  ground  for  supposing,  that  after  what  occurred  at  the  meet- 
ing to  complete,  the  plaintiff  could  have  procured  the  50001.  from  any  other  quarter, 
unless  at  all  events  the  defendant  had  been  party  to  the  mortgage,  which  he  had 
already  refused  to  be.  This  I  think  the  direct  and  immediate  damage  to  the  plaintiff 
consequent  upon  the  defendant's  breach  of  covenant. 

But  damages  maj'^  be  estimated  in  various  ways,  and  I  think  there  is  another  view 
of  this  case  which  clearly  entitles  the  plaintiff  to  9001.  The  plaintiff,  in  execution  of 
the  trusts  of  the  deed,  had  expended  and  rendered  himself  liable  to  the  amount  of 
1 1 501.  If  the  defendant  had  performed  his  cove-[142]-nant,  the  plaintiff  would  have 
been  in  possession  of  50001.  Therewith,  he  would  have  been  obliged  to  pay  the 
Building  Society  41001.,  but  the  residue  9001.,  would  have  been  by  the  terms  of  the 
indenture,  applicable  to  reimburse  himself  against  the  11501.  He  was  deprived  of  this 
by  the  defendant's  breach  of  covenant,  and,  I  own,  it  seems  to  me  clear  that  9001.  is 
a  damage  direct  and  immediately  consequent  by  reason  of  it.  But,  in  addition  to 
this,  I  think  if  the  arbitrator  be  of  opinion  that  the  land,  if  in  the  state  contem- 
plated by  the  indenture,  would  have  been  of  a  value  exceeding  50001.,  sufficient  to 
enable  the  plaintiff  to  be  paid  the  11501.  expended  by  him  and  the  costs  of  the 
mortgage,  he  is  entitled  to  them. 

Bramwell,  B.  The  judgment  which  I  am  about  to  deliver,  is  that  of  the  Lord 
Chief  Baron  and  myself. 

In  this  case  it  is  desirable  to  state  the  facts,  to  shew  the  view  of  them  on  which 
our  opinion  is  formed.  Persons  named  Ratledge  were  owners  of  land  with  unfinished 
buildings  on  them,  subject  to  a  first  mortgage  to  a  loan  society,  and  to  a  second  to 
the  defendant.  By  a  deed  to  which  the  Ratledges,  the  first  mortgagees,  the  defen- 
dants, the  others  creditors,  and  the  plaintiff  were  parties,  it  was  covenanted  and 
agreed  that  the  plaintiff  might  find  money  to  finish  the  houses,  and  might  sell  the 
premises,  with  power  previously  to  mortgage  them  for  not  more  than  50001.,  subject 
to  the  first  mortgage,  and  dispose  of  what  he  should  receive  by  sale  or  mortgage  in 
paying  the  first  mortgagee,  then  himself  for  his  advances,  the  defendant,  the  other 
creditois,  and  hold  the  surplus,  if  any,  for  the  Ratledges.  The  defendant  covenanted 
to  execute  any  deed  necessary  to  carry  into  effect  any  disposition  of  the  property 
authorized  by  this  deed.  The  plaintiff  arranged  with  the  first  mortgagees  that  they 
should  accept  41001.  in  full  satisfaction  of  theii-  debt.  [143]  He  also  procured  persons 
to  lend  50001.  on  mortgage  of  the  premises  in  question.  These  persons  required  the 
defendant  to  execute  the  deed  of  mortgage,  which  he  was  bound  to  execute,  and  which 
was  approved  by  his  solicitor.  This,  however,  he  refused  to  do  at  the  last  moment, 
unless  paid  his  debt  by  the  plaintiff.  The  plaintiff'  refused  to  do  so ;  the  intended 
mortgagees  thereupon  refused  to  advance  the  money.  Afterwards  the  first  mort- 
gagees, in  exercise  of  a  power  of  sale,  sold  the  property  for  a  sum  not  more  than 
sufficient  to  pay  them  and  the  expenses.  There  was  evidence  the  property  was  worth 
much  more  than  50001.,  and  that  the  sale  was  a  bad  one ;  and  evidence  that  it  was 
worth  considerably  less. 

Whether  the  plaintiff  sought  for  another  mortgage,  whether  he  offered  a  higher 
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rate  of  interest,  or  whether  he  sought  and  offered  in  vain,  having  found  the  only 
persons  who  could  be  tempted  by  any  rate  of  interest  to  lend  anything  on  the 
property,  did  not  appear,  nor  did  it  appear  why  he  did  not  pay  off  the  first  mort- 
gagees, and  so  prevent  the  disastrous  sale ;  nor  why  he  did  not  buy  the  estate ;  nor 
whether  the  bad  sale  was  owing  to  the  state  of  the  money  market,  or  to  an  absence 
of  purchasers,  owing  to  a  wet  day  or  a  neighbouring  race  or  other  object  of  attrac- 
tion ;  but  it  was  said  that  the  defendant,  by  his  breach  of  contract,  bad  caused  a  loss 
to  the  plaintiff  of  the  difference  between  the  41001.  and  the  real  value  of  the  estate. 

The  action  is  brought  for  the  defendant's  breach  of  contract  in  not  executing  the 
intended  mortgage,  and  we  have  decided  that  the  defendant  is  liable  to  some  damages. 
The  question  is  what.  We  are  of  opinion  only  to  the  expense  of  the  abortive  mort- 
gage. The  defendant  may  be  the  causa  sine  qua  non,  but  is  not  the  causa  causans  of 
the  alleged  loss.  If  the  intended  mortgagees  had  not  insisted  on  the  defendant's 
execution  ;  if  the  then  mortgagees  had  not  had  a  power  of  sale ;  [144]  if  they  had 
not  exercised  it ;  if  another  mortgagee  had  been  foun^J ;  if  the  plaintiff  had 
purchased  ;  if  the  sale  had  been  favorable,  the  loss  would  not  have  happened, — nay, 
if  the  plaintiff  had  paid  the  defendant  his  claim,  3501.,  it  would  not  have  happened. 
The  defendant  is  not  the  cause  of  all  these  things  happening  and  not  happening. 
If  this  defendant  is  liable  to  these  damages,  so  would  the  intended  mortgagees  be 
if  the  mortgage  had  gone  off  by  their  default.  So  would  every  intended  lender  of 
money  at  all  events,  if  he  knew  the  purpose  for  which  it  was  to  be  borrowed. 

It  is  said  that  at  all  events  he  is  liable  for  9001.  the  difference  between  41001.  and 
50001.,  which  the  plaintiff  could  have  had  certainly,  and  has  certainly  lost.  But  the 
former  reasoning^  applies  to  this.  Each  claim  is  based  on  the  same  fallacy.  What 
was  the  loss  at  the  moment  of  the  breach  of  contract  1  Let  us  see  what  difference  it 
at  once  caused  in  the  plaintiff's  position.  Had  the  contract  been  fulfilled  he  would 
have  had  an  estate  subject  to  a  mortgage  of  50001.  and  in  debt  to  him  2001.,  in  all 
52001.  with  other  liabilities.  By  the  breach  of  contract  he  had  an  estate  subject  to  a 
mortgage  of  41001.  and  in  debt  to  him  11001.,  in  all  52001.  and  subject  to  the  same 
further  liability.  His  position  therefore  was  the  same,  less  the  expence  of  the  abortive 
mortgage.  He  became  worse  off  by  subsequent  events  which  might  or  might  not 
have  happened.  The  case  has  been  put  of  a  horse  to  be  delivered  and  paid  for  at  a 
future  day,  and  the  property  not  to  pass  meanwhile,  which  sickens  with  a  mortal 
disorder  before  the  time  for  delivery  and  dies  after  the  buyer  refusing  to  take  it. 
We  think  the  buyer  would  be  liable  for  the  whole  price,  because  there  is  a  market 
price  for  such  things,  and  the  market  price  of  the  animal  would  have  fallen.  But 
that  is  not  the  case  with  laud ;  nor,  indeed,  is  that  the  claim  made  here.  It  is  not 
said  the  land  fell  in  price,  and  so  the  defendant  ought  to  pay  the  [145]  difference.  It 
is  said  the  land  remained  the  same  in  value,  but  by  the  acts  of  others  was  sold  at  a 
loss.  The  case  is  more  as  though  the  rejected  horse,  in  being  ridden  home,  ran  away 
or  was  run  against  and  got  hurt.  The  present  case  seems  to  me  the  same  as  though 
I  were  to  say,  "I  will  always  give  you  twenty  shillings  for  a  soveieign,"  and  the 
promisee  sends  me  one  by  a  child  :  I  break  my  promise,  the  child  returns  with  the 
sovereign,  shews  it  to  other  children,  and  it  is  stolen  or  lost.  Should  I  be  liable? 
Certainly  not.  Logan  v.  Hall  (4  C.  B.  598)  seems  very  much  iu  point.  See  also 
Sedgwick  on  Damages,  chap.  iii. ;  Mayne  on  Damages,  p.  14,  and  the  cases  of  Archer 
v.  Williams  (2  C.  &  K.  25)  and  Tyrer  v.  King  (2  C.  &  K.  149),  cited  by  him  :  see  also 
Laird  v.  Pirn  (7  M.  &  W.  474). 

We  think,  therefore,  the  damages  are  the  expenses  of  the  abortive  mortgage. 
If  the  premises  were  worth  less  than  50001.  and  there  was  no  covenant  in  the  mort- 
gage to  pay  the  money,  then  the  difference  between  their  value  and  50001.  might  be 
recovered.  Anyhow  the  direction  to  the  arbitrator  cannot  be  to  ascertain  the  loss  as 
proposed  by  the  plaintiff,  without  taking  into  account  whether  or  no  the  plaintiff 
could  have  prevented  that  loss  by  finding  another  mortgagee  or  otherwise. 

Rule  absolute  to  reduce  the  damages  to  the  amount  of  the  costs  of  the  abortive 
mortgage,  such  amount  to  be  assessed  by  an  arbitrator. 
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[146]  Wellock  v.  CoNSTANTiNE.(a)  Jan.  29,  1863. — In  an  action  by  a  woman  for 
assaulting  her  and  forcibly  violating  her  person,  whereby  she  was  delivered  of  a 
child,  the  Judge  upon  her  evidence  directed  a  nonsuit.  Held,  that  the  direction 
was  right,  for  if  a  rape  had  been  committed  no  action  would  lie  until  after  the 
defendant  had  been  prosecuted,  and  if  the  plaintiff  had  consented  she  could  not 
maintain  an  action  for  the  assault.  Per  Pollock,  C.  B.,  and  Bramwell,  B. : 
Dubitante  Martin,  B. 

[S.  C.  32  L.  J.  Ex.  282;  9  Jur.  (N.  S.)  232;  7  L.  T.  751.  Distinguished,  Wells  \. 
Ah-ahams,  1872,  L.  R.  7  Q.  B.  562.  Discussed,  In  re  Shepherd;  Ex  parte  Ball,  1879, 
10  Ch.  D.  671 ;  Midland  Insurance  Company  v.  Smith,  1881,  6  Q.  B.  D.  572  ;  A.  v.  B. 
{(n-S.  V.  ^S-.),  1889,  24  L.  R.  Ir.  235;  16  Cox,  C.  C.  566.] 

Declaration.  For  that  the  defendant  assaulted  and  beat  the  plaintiff,  and  forcibly 
violated  her  person  and  debauched  and  carnally  knew  her ;  whereby  the  plaintiflf 
became  pregnant  and  ill  and  has  been  delivered  of  a  child,  and  has  been  prevented 
from  earning  her  livelihood,  and  has  become  liable  to  maintain  the  child. 

Plea.     Not  guilty. 

At  the  trial,  before  Willes,  J.,  at  the  Yorkshire  Spring  Assizes,  1862,  the  plaintiff, 
who  was  a  young  woman  in  the  service  of  the  defendant,  stated  that  whilst  his  wife 
was  from  home,  he  came  one  night  into  her  bed-room  when  she  was  in  bed  :  that  she 
jumped  on  to  her  knees :  he  seized  her  round  the  knees,  threw  her  down,  and  had 
connexion  with  her.     She  subsequently  gave  birth  to  a  child. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  action  was  not  maintainable, 
inasmuch  as  there  was  proof  of  a  rape.  It  was  submitted,  on  the  part  of  the  plaintiff, 
that  she  was  entitled  to  recover  for  an  assault;  and  that  the  jury  might  draw  a  dis- 
tinction between  that  part  of  the  evidence  which  related  to  an  assault  and  that  which 
related  to  a  rape. 

The  learned  Judge  ruled  that  the  action  was  not  maintainable ;  for  if  a  rape  was 
proved,  that  could  not  form  the  subject  of  a  civil  action,  but  the  plaintiff  must  proceed 
criminally  ;  if  the  connexion  took  place  with  the  consent  of  the  plaintiff,  no  action 
would  lie,  but  she  must  apply  for  an  order  of  affiliation. 

[147]  The  learned  Judge  having  intimated  that  he  should  direct  a  verdict  for  the 
defendant,  the  plaintiff's  counsel  elected  to  be  nonsuited. 

Overend,  in  the  following  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  there  was  evidence  to  be  left  to  the  jury  of  a  cause  of  action,  against  which 

Price  shewed  cause,  in  Trinity  Term,  1862  (May  28).  The  action  is  not  main- 
tainable, for  the  declaration  alleges,  and  the  evidence  proved,  a  felonious  assault. 
[Martin,  B.  The  defendant  should  have  demurred  to  the  declaration.]  Issue  having 
been  taken  upon  it,  the  learned  Judge  was  right  in  nonsuiting  the  plaintiff.  If  this 
action  is  maintainable,  every  woman  upon  whom  a  rape  is  committed  may,  instead 
of  prosecuting  for  the  felony,  bring  a  civil  action  for  damages.  To  allow  such  ail 
action,  would  be  in  effect  to  permit  the  compounding  of  a  felony.  In  Stone  v.  Marsh 
(6  B.  &  C.  551),  where  it  was  held  that  an  action  would  lie  for  money  obtained  by 
means  of  forgery,  the  person  who  committed  the  forgery,  had  been  tried,  convicted 
and  executed.  There  Bosanquet,  Serjt.,  in  his  argument,  said,  "  It  is  an  incorrect 
expression  to  say  that  a  debt  or  trespass  is  merged  in  a  felony.  The  felon  cannot  be 
sued  for  the  debt  or  trespass  for  a  time,  but  the  right  of  action  is  not  gone  for  ever. 
The  rule  that  a  party  injured  by  a  felonious  act  cannot  sue  the  felon,  is  founded  on 
principles  of  public  policy.  The  object  of  it  is,  to  secure  the  punishment  of  offenders. 
But  if  the  offender  is  dead,  or  has  been  brought  to  trial,  the  case  does  not  fall  within 
the  rftisons  on  which  the  rule  is  founded ;  and  then  the  maxim  applies,  cessante 
ratione  cessat  et  ipsa  lex.  The  civil  remedy  against  the  felon  is  only  suspended  until 
the  party  has  been  tried  for  the  felony.  When  that  has  taken  place,  and  he  has  been 
either  acquitted  or  con-[148]-victed,  an  action  for  the  civil  injury  resulting  from  his 
wrongful  act  is  maintainable."  The  Court  adopted  that  argument,  and  Lord  Tenterden, 
in  delivering  their  judgment,  said:  "There  is,  indeed,  another  rule  of  the  law  of 
England,  viz.,  that  a  man  shall  not  be  allowed  to  make  a  felony  the  foundation  of  a 
civil  action  :  not  that  he  shall  not  maintain  a  civil  action  to  recover  from  a  thinl  and 


(a)  Decided  in  last  Hilary  Terra  but  unavoidably  postponed. 
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innocent  person  that  which  has  been  feloniously  taken  from  him  ;  for  this  he  may  do 
if  there  has  not  been  a  sale  in  market  overt ;  but  that  he  shall  not  sue  the  felon  ;  and 
it  may  be  admitted  that  he  shall  not  sue  others  together  with  the  felon,  in  a  proceed- 
ing to  which  the  felon  is  a  necessary  party,  and  wherein  his  claim  appears,  by  his  own 
shewing,  to  be  founded  on  the  felony  of  the  defendant :  Gibson  v.  Minet  (1  H.  Black. 
612).  This  is  the  whole  extent  of  the  rule.  The  rule  is  founded  on  a  principle 
of  public  policy,  and  where  the  public  policy  ceases  to  operate,  the  rule  shall  cease 
also.  .  .  .  Now  public  policy  requires  that  offenders  against  the  law  shall  be  brought 
to  justice,  and  for  that  reason  a  man  is  not  permitted  to  abstain  from  prosecuting 
an  offender  by  receiving  back  stolen  property,  or  any  equivalent  or  composition  for 
a  felony,  without  suit,  and  of  course  cannot  be  allowed  to  maintain  a  suit  for  such 
a  purpose."  In  Crosby  v.  Leng  (12  East,  409)  it  was  held  that,  after  an  acquittal 
of  the  defendant  upon  an  indictment  for  a  felonious  assault  upon  the  plaintiff  by 
stabbing  him,  the  plaintiff  might  maintain  trespass  to  recover  damages  for  the  civil 
injury,  if  it  be  not  shewn  that  he  colluded  in  procuring  such  acquittal.     [Bramwell,  B. 

1  do  not  well  see  how  a  judge  at  nisi  prius  can  refuse  to  try  a  cause ;  he  is  commis- 
sioned to  try  the  issue  raised  on  the  record  sent  down  to  him.  Is  he  to  say  that 
if  the  defendant  has  not  been  tried  for  the  felony,  there  is  no  evidence  in  support 
of  the  plaintiffs  easel  Pollock,  C.  B.  There  have  been  [149]  cases  which  Judges 
have  rightly  refused  to  try. (a)]  In  the  case  of  highway  robbery,  could  the  person 
robbed,  instead  of  prosecuting  the  offender,  bring  an  action  of  trespass  for  the  assault 
and  with  force  and  violence  taking  away  the  money  1  Or  suppose  a  horse  was  stolen, 
could  the  owner  maintain  an  action  of  trover  against  the  thief?  [Martin,  B.  I 
have  heard  Lord  Wensleydale  say,  that  it  was  wrong  for  a  Judge  to  refuse  to  try 
a  cause.  Pollock,  C.  B.  I  think  that  no  person  has  a  right  to  call  upon  a  Judge 
to  try  an  issue  in  which  the  parties  have  no  interest,  as,  for  instance,  -whether  a 
woman  is  chaste.  Perhaps  the  better  course  would  be,  instead  of  nonsuiting,  to 
discharge  the  jury  or  strike  the  case  out  of  the  list ;  but  it  seems  to  me  the  duty  of 
the  Judge  not  to  proceed  with  cases  of  that  kind,  whilst  others  are  waiting  for  trial, 
which  may  be  of  the  utmost  importance  to  the  public]  The  moment  it  appears  that 
a  (felony  has  been  committed,  the  civil  action  is  suspended.  According  to  the 
plaintiff's  contention,  the  jury  must  be  asked  to  disbelieve  the  testimony  as  to  a  rape 
and  to  believe  the  testimony  as  to  an  assault,  which  is  part  of  the  same  transaction, 
and  give  exemplary  damages  for  an  aggravated  assault.  [Martin,  B.  Suppose  the 
plaintiff  said  there  was  no  rape,  bat  only  an  indecent  assault,  could  the  defendant, 
without  plea,  prove  a  rape  and  then  call  upon  the  Judge  to  nonsuit?]  If  not,  the 
policy  of  the  law  would  be  defeated,  which  requires  that  a  person  injured  by  a 
felonious  act  should  have  recourse  to  a  [150]  criminal  tribunal  before  he  seeks  for 
redress  by  a  civil  action.  The  doctrine  has  been  long  established,  fn  Vin.  Abridg., 
"  Trespass  "  (Y.  3),  pi.  2,  it  is  said  :  "  No  trespass  lies,  because  it  appears  to  the  Court 
to  be  felony,  for  this  appertains  to  the  king  only  to  punish."  Again,  pi.  3 :  *'  An 
action  of  trespass  does  not  lie  for  the  baron  for  battery  of  the  feme,  by  which  the 
feme  languished  for  six  weeks  and  then  died  of  the  stroke,  for  this  is  felony,  Higgins 
Butcher"  (Yelverton,  89,  90),  Com.  Dig.  Action  upon  the  Case  (B.  5).  [Bramwell,  B. 
My  difficulty  is  this.  Suppose  the  plaintiff  swore  to  a  rape,  and  the  defendant  said, 
"  I  insist  upon  the  case  being  tried,  as  I  can  prove  that  the  imputation  is  false : " 
would  the  Judge  be  at  liberty  to  nonsuit  1  If  so,  a  woman  who  wishes  to  calumniate 
a  man,  may  bring  an  unfounded  charge  of  rape  against  him,  and  the  Judge,  upon 
hearing  her  statement,  may  refuse  to  proceed  with  the  trial,  and  the  man  must 
submit  to  the  imputation  of  a  scandalous  charge.]     In  Dawkes  v.  Coveneigh  (Styles, 

(a)  Lord  Loughborough  refused  to  try  an   action   for  a  wager   respecting  the 
number  of  chances  in  throwing   seven  and   eleven  on  two  dice :   Brown   v.  Leeson, 

2  H.  Black.  43.  Lord  Ellenborough  refused  to  try  an  action  for  a  wager,  whether  a 
person  could  be  held  to  bail  on  a  special  original  for  a  debt  under  401. :  Henkin  v. 
Guerss,  2  Camp.  408  ;  12  East,  247.  Gibbs,  C.  J.,  refused  to  try  an  action  on  a  wager, 
whether  an  unmarried  woman  had  a  child:  Ditchburn  v.  Goldsmith,^  Camp.  L52. 
Abbott,  C.  J.,  refused  to  try  an  action  for  the  stakes  on  a  dog  fight :  Egerton  v. 
Furzeman,   1  C.  &  P.  613.     See  also  Bwn  v.  Taylor,  R.  &  M.  28;  Kennedy  v.  Gad, 

3  C.  &  P.  376  ;  Da  Costa  v.  Jones,  Cowp.  729 ;  Bobins&n  v.  Mearns,  6  D.  &  R.  26  ; 
TJmntim  v.  Thackray,  2  Y.  &  J.  156. 
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346),  where  it  was  held  that  trespass  for  breaking  the  plaintiflTs  house  and  stealing 
his  money  would  lie  after  conviction  of  the  defendant  for  the  felony,  Roll,  C.  J.,  said : 
"  If  it  were  before  conviction  the  action  would  not  lie,  for  the  danger  the  felon 
might  not  be  tried.  And  there  is  no  inconvenience  if  the  action  do  lie,  and  since  he 
could  not  have  had  his  remedy  before,  he  shall  not  now  lose  it,  and  now  there  is  no 
danger  of  compounding  for  the  wrong."  [Martin,  B.  Before  the  24  &  25  Vict, 
c.  96,  s.  41,  if  a  person  was  indicted  for  assaulting  and  robbing  another,  and  the  jury 
acquitted  him  of  the  robbery,  he  could  not  be  convicted  of  the  assault.]  In  Regirui 
V,  Clarke  (3  Cox,  Crim.  Cas.  481)  Alderson,  B.,  held  that  on  a  charge  of  rape,  if  the 
jury  disbelieved  the  prosecutrix  as  to  the  rape,  they  could  not  find  the  prisoner  guilty 
of  an  assault  where  they  had  no  other  evidence  [151]  than  the  statement  of  the 
prosecutrix.  He  also  referred  to  In  re  Thompson  (6  H.  &  N.  193),  and  Noy's  Maxims, 
p.  205,  note  (a). 

Overend  and  T.  Jones,  in  support  of  the  rule.  The  plaintiff  merely  proceeded  for 
an  aggravated  assault,  and,  although  the  object  of  the  cross-examination  was  to  shew 
a  rape,  there  was  no  proof  that  a  rape  had  been  committed.  The  rule  of  law  laid 
down  in  the  old  authorities,  and  adopted  in  Stone  v.  Marsh  (6  B.  &  C.  551)  and  Crosby 
V.  Leng  (12  East,  409),  is  not  disputed,  and  if  a  rape  had  been  proved,  the  civil  remedy 
would  have  been  suspended.  But  the  learned  Judge  was  not  justified  in  withdrawing 
the  case  from  the  jury.  Trials  of  actions  for  wagers  were  frequent  until  the  8  &  9 
Vict.  c.  109,  passed.  [Pollock,  C.  B.  That  statute  was  not  passed  with  reference  to 
the  discretion  of  a  Judge  to  try  an  indecent  wager.]  As  in  the  case  of  Begina  v. 
Clarke  (3  Cox,  Crim.  Cas.  481),  the  transaction  may  consist  of  two  distinct  parts. 
[Martin,  B.  The  real  question  is  this.  Suppose  that  every  allegation  in  the  declara- 
tion had  been  proved,  and,  in  addition,  the  Judge  was  of  opinion  that  upon  the 
evidence  a  rape  had  been  committed,  could  he  take  upon  himself  to  direct  a  verdict  for 
the  defendant?]  In  that  case,  the  right  of  action  would  be  altogether  gone,  even 
though  the  defendant  was  afterwards  indicted  for  the  rape  and  acquitted.  The  defen- 
dant might  have  pleaded,  in  suspension  of  the  action,  that  no  criminal  prosecution 
had  been  instituted  :  Stephen  on  Pleading,  p.  43 ;  and  after  conviction  or  acquittal  of 
the  defendant  the  plaintiff  might  have  maintained  another  action.  [Bramwell,  B. 
Suppose  an  action  for  an  assault,  to  which  the  defendant  pleaded  not  guilty,  and  on 
cross-examination  the  plaintiff  says  that  at  the  same  time  he  lost  his  purse,  and  the 
defendant  took  it.  On  re-examination,  being  asked  [152]  why  he  did  not  prosecute, 
he  says,  "  because  several  persons  might  be  called  who  would  say  that  the  defendant 
did  not  take  it."  Is  the  case  to  be  stopped  1]  There  is  no  reason  why  the  jury  should 
not  find  a  verdict  for  the  assault.  Suppose  that  before  the  action  for  criminal  con- 
versation was  abolished,  the  plaintiff's  evidence  proved  a  rape  upon  his  wife,  could  the 
Judge  have  directed  a  nonsuit?  The  only  difference  between  that  case  and  this  is, 
that  there  the  female  is  the  wife  of  the  plaintiff. 

The  Court  then  suggested  that  a  stet  processus  should  be  entered,  but,  the  parties 
not  being  able  to  agree, 

Pollock,  C.  B.,  now  said, — This  was  a  motion  to  set  aside  a  nonsuit  and  for  a  new 
trial.  The  cause  was  tried  at  York,  before  my  brother  Willes ;  and  it  appearing  to 
him,  on  the  evidence  of  the  plaintiff,  who  was  a  young  woman,  complaining  of  personal 
violence  to  herself,  that  there  was  evidence  that  a  rape  had  been  committed,  he  stopped 
the  case  and  nonsuited  the  plaintiff. 

The  majority  of  the  Court  are  of  opinion  that  the  rule  should  be  discharged.  The 
ground  upon  which  the  nonsuit  proceeded  was,  that  after  it  appeared  that  the  civil 
wrong  complained  of,  and  for  which  a  civil  remedy  was  sought  by  the  action,  involved 
a  charge  of  felony,  the  proper  course  was  not  to  proceed  with  the  trial,  but  to  prosecute 
for  the  criminal  offence. 

My  brother  Martin  differs  so  far  as  to  enable  the  parties,  if  they  think  fit,  to  take 
the  case  to  a  Court  of  error.  In  speaking  of  the  decision  of  the  Court,  I  am  stating 
the  opinion  I  entertain  together  with  my  brother  Bramwell.  My  brother  Channell 
did  not  hear  the  whole  of  the  argument,  and  therefore  takes  no  part  in  the  decision. 

Rule  discharged. 
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[153]  The  General  Furnishing  and  Upholstery  Company  v.  Venn.  May  7, 
1863. — By  a  deed,  commencing  in  the  form  of  a  deed  poll,  the  creditors  "  whose 
names  and  seals  were  thereunto  subscribed  and  set"  agreed  to  accept  a  com- 
position from  their  debtor  (part  of  which  was  guaranteed  by  a  surety),  and  under- 
took to  release  their  debts  after  payment  of  the  composition  on  the  days  therein 
specified,  and  the  debtor  assigned  to  the  surety  all  his  stock  in  trade,  &c.,  and 
other  securities  for  the  payment  of  the  instalments  guaranteed,  in  trust  for  the 
said  creditors.  Held,  that  this  was  a  deed  of  which  any  of  the  creditors  might 
avail  themselves,  and,  as  such,  was  an  assignment  for  the  benefit  of  the  creditors 
within  the  exception  in  the  7th  section  of  the  Bills  of  Sale  Act,  and  therefore 
exempt  from  registration  under  that  statute. 

[S.  C.  32  L.  J.  Ex.  220;  9  Jur.  (N.  S.)  550;  11  W.  R.J56;  8  L.  T.  432.  Applied, 
Reg.  V.  Creese,  1874,  L.  R.  2  C.  C.  112;  Boldero  v.  London,  &c.,  Discount  Company, 
1879,  5  Ex.  D.  51;  In  re  Rileys,  Limited;  Harper  v.  Rileys,  [1903]  2  Ch.  590, 
Referred  to,  Hadley  v.  Beedom,  [1895]  1  Q.  B.  652.] 

The  plaintiff,  having  obtained  judgment  in  this  action,  caused  a  writ  of  fieri  facias 
to  be  issued  against  the  defendant's  goods,  under  which  the  sheriff  of  Middlesex  seized 
certain  goods,  which  were  claimed  by  David  Bamberger,  as  trustee  under  a  composition 
deed  executed  by  the  defendant  and  registered  under  the  Bankruptcy  Act,  1861.  The 
sheriff  interpleaded,  and  upon  the  hearing  of  the  interpleader  summons,  it  was  agreed 
to  leave  all  questions  between  the  parties  to  the  decision  of  Channell,  B.,  subject  to 
the  reference  by  him  of  any  point  of  law,  which  he  might  think  fit,  to  the  decision  of 
the  Court.  The  order  which  the  learned  Judge  made  was  as  follows  : — "  I  do  order 
that  the  money  in  the  hands  of  the  sheriff  of  Middlesex  under  the  execution  issued  in 
this  cause  after  deducting  expenses  (but  without  poundage)  be  paid  over  by  the  sheriff 
to  the  claimant  David  Bamberger ;  but  this  my  order  is  to  be  subject  to  the  right  of 
the  execution  creditor  to  move  the  Court,  on  or  before  the  5th  day  of  next  Easter 
Term,  to  set  aside  or  vary  my  order  on  the  point  of  law  (but  only  on  the  point  of  law) 
stated  by  me  on  the  memorandum  of  even  date  with  this  my  order."  By  the  terms 
of  the  order  all  questions  of  costs  were  reserved. 

The  following  is  a  copy  of  the  memorandum  to  which  the  order  referred  : — By 
deed  of  the  30th  of  October,  1862,  the  defendant  Robert  John  Venn  (hereinafter  called 
the  [154]  judgment  debtor)  granted  and  assigned  to  David  Bamberger  (hereinafter 
called  the  claimant  or  trustee)  certain  property  described  in  such  deed  upon  the  trusts 
therein  expressed.  The  original  deed  is  to  be  produced  for  the  inspection  of  the  Court. 
It  is  to  be  taken  as  having  been  bona  fide  executed  by  the  assignor  for  the  purpose 
therein  expressed,  and  to  be  a  good  and  valid  deed,  such  as  would  change  the  property 
unless  it  is  void  for  want  of  registration  under  the  Bills  of  Sale  Act,  17  &  18  Vict. 
c.  36.  It  was  not  registered  under  that  Act,  but  required  such  registration  unless  it 
comes  within  the  exception  in  that  Act. 

The  deed  was  executed  by  three-fourths  in  value  of  the  creditors  of  Venn,  It  was 
executed  by  the  trustee,  and  was  attested  by  an  attorney,  and  was  within  twenty- 
eight  days  from  the  execution  thereof  (having  been  in  all  respects  first  duly  stamped) 
duly  registered  as  required  by  the  Bankruptcy  Act,  1861,  together  with  such  affidavits 
and  particulars  as  by  that  Act  are  required.  There  was  also  indorsed  on  the  deed  the 
memorandum  by  that  Act  required.  A  copy  of  the  entry  of  registration  was  duly 
published  in  the  London  Gazette,  as  by  the  Act  required. 

After  the  before  mentioned  requisites  under  the  said  Bankruptcy  Act  had  been 
complied  with,  and  after  notice  of  the  filing  and  registration,  as  aforesaid,  had  been 
given,  the  plaintiff  (hereinafter  called  the  judgment  creditor)  issued  a  writ  of  fieri 
facias  against  the  goods  of  the  judgment  debtor,  under  which  the  sherift'  of  Middlesex 
seized  certain  of  the  goods  comprised  in  the  deed  before  mentioned.  The  goods  so 
seized  were  claimed  by  the  trustee  Bamberger.  The  sheriff  thereupon  called  upon 
him  and  the  execution  creditor  to  appear  on  an  interpleader  summons.  On  the  hearing 
thereof,  the  parties  agreed  to  leave  it  to  me  to  decide  all  questions  between  them, 
subject,  however,  to  my  referring  [155]  any  point  of  law,  which  I  might  think  fit,  to  the 
Court.  No  application  has  been  made  to  set  aside  the  writ.  After  hearing  the  parties, 
I  made  an  order  that  the  money  in  the  hands  of  the  sheriff,  the  produce  of  the  seizure, 
after  deducting  expenses,  be  paid  over  to  the  claimant,  the  trustee.     All  questions  of 
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fact  are  to  be  taken  as  having  been  disposed  of  by  me ;  but  if,  upon  motion  made 
by  the  execution  creditor  on  or  before  the  5th  day  of  next  Easter  Term,  and  a  rule 
obtained  to  set  aside  or  vary  my  said  order,  the  Court  shall  be  of  opinion,  and  decide 
that  the  deed  of  the  30th  of  October,  1862,  required  to  be  registered  under  the  Bills 
of  Sale  Act,  and  further,  that  the  execution  creditor  could  avail  himself  of  the 
seizure  under  the  writ  of  execution  after  the  proceedings  had  been  taken  under 
the  Bankruptc}''  Act,  1861,  then  my  order  is  to  be  set  aside,  and  the  money  in  the 
hands  of  the  sheriff  paid  over  to  the  execution  creditor,  or  my  order  varied  as  the 
Court  may  direct. 

The  deed,  to  which  the  memorandum  referred,  was  dated  the  30th  of  October, 
1862,  and  was,  so  far  as  is  material,  as  follows : — To  all  to  whom  these  presents  shall 
come.  We  whose  names  and  seals  are  hereunto  subscribed  and  set  being  severally 
and  respectively  ci-editors  of  Robert  John  Venn,  of  Baker  Street,  &c.,  pianoforte 
maker  and  music  seller,  greeting :  Whereas  the  said  Robert  John  Venn  is  justly  and 
truly  indebted  unto  us  the  said  several  creditors  in  the  several  and  respective  sums 
of  money  mentioned  and  set  opposite  to  our  respective  names  and  seals  in  the  schedule 
hereto.  And  whereas  the  said  Robert  John  Venn  is  unable  to  pay  and  discharge  our 
several  and  respective  debts  in  full,  and  has  offered  to  pay  to  us  respectively  a  com- 
position of  7s.  6d.  in  the  pound  upon  our  several  and  respective  debts,  claims,  and 
demands  upon  and  against  the  said  Robert  John  Venn,  payable  in  manner  following, 
that  is  to  say,  the  sum  of  3s.  in  the  pound  in  four  months  from  the  [156]  date  of  these 
presents,  and  the  further  sum  of  3s.  in  the  pound  in  eight  months  from  the  date  of 
these  presents,  and  the  further  sum  of  Is.  6d.  in  the  pound  in  ten  months  from  the 
date  hereof,  upon  having  the  security  hereinafter  mentioned  for  the  due  payment  of 
a  portion  of  the  said  7s.  6d.  composition  upon  our  respective  debts  or  claims  as  herein- 
after mentioned,  and  which  composition  we  the  said  creditors  hereby  severally  and 
respectively  and  for  our  several  and  respective  partners  or  partner,  their  and  his 
executors,  <%c.,  covenant,  promise  and  agree  to  and  with  the  said  Robert  John  Venn, 
his  heirs,  &c.,  to  accept  in  full  satisfaction  and  discharge  of  our  said  several  claims  upon 
and  against  the  said  Robert  John  Venn,  as  set  opposite  to  our  several  and  respective 
names  and  seals  in  the  schedule  hereunder  written  :  Now  know  ye  that,  in  considera- 
tion of  the  payment  to  us  severally  and  respectively  of  the  said  composition  of  7s.  6d. 
in  the  pound  upon  our  said  several  and  respective  debts,  we  do  hereby  for  ourselves, 
severally  and  respectively,  and  for  our  several  and  respective  partners  and  partner, 
their  and  his  heirs,  &c.,  undertake  to  remise,  release,  and  for  ever  quit  claim  and  dis- 
charge the  said  Robert  John  Venn,  his  heirs,  &c.,  of  and  from  the  said  several  and 
respective  debts  and  sums  of  money  expressed  and  set  opposite  our  several  and 
respective  names  and  seals  in  the  schedule  hereunder  written  after  the  due  payment 
of  the  said  several  sums  of  the  said  composition  hereinbefore  mentioned  on  the  days 
hereinbefore  appointed  for  payment  thereof ;  and  of  and  from  all  costs,  damages,  &c., 
in  respect  of  any  of  the  debts  of  the  said  creditors,  parties  thereto.  Covenant  by  the 
said  creditors  respectively  to  indemnify  Venn  against  any  securities  given  to  themselves 
on  account  of  their  said  debts.  "  And  whereas  David  Bamberger  hath  agreed  with 
the  said  Robert  John  Venn  and  his  said  several  creditors  to  become  security  for  the 
due  payment  of  the  two  respective  [157]  sums  of  3s.  payable  in  four  and  eight  months 
after  the  date  hereof,  and  hereby  undertakes  to  and  guarantees  the  due  payment  of 
the  said  respective  sums  of  3s.  in  the  pound  and  3s.  in  the  pound,  on  the  respective 
days  appointed  for  payment  thereof  to  the  said  several  creditors  of  the  said  Robert 
John  Venn,  and  whose  names  and  claims  are  mentioned  in  the  schedule  hereto.  And 
we,  the  said  several  creditors,  for  ourselves,  our  heirs,  &c.,  hereby  agree  to  accept  the 
said  David  Bamberger  as  security  for  the  due  payment  of  the  said  respective  sums  of 
3s.  and  3s.  in  the  pound  on  the  days  hereinbefore  appointed  for  the  payment  thereof, 
being  a  composition  of  6s.  in  the  pound  upon  our  respective  debts,  and  we,  the  said 
several  creditors,  in  addition  to  the  said  several  sums  of  3s.  and  3s.  in  the  pound  so 
secured  as  before  mentioned,  have  agreed  to  accept  the  further  sum  of  Is.  6d.  in  the 
pound  upon  our  respective  debts  or  claims,  upon  the  sole  security  of  the  said  Robert 
John  Venn,  payable  as  hereinbefore  mentioned.  And  lastly,  the  said  Robert  John 
V«nn  hereby  covenants  and  agrees  to  and  with  the  said  David  Bamberger  that,  in  con- 
sideration of  the  said  David  Bamberger  having  become  security  as  hereinbefore  men- 
tioned, he  the  said  liobert  John  Venn  has  granted  and  assigned  unto  the  said  David 
Bamberger  all  and  singular  his  stock  in  trade,  fixtures,  debts,  and  other  securities  for 
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the  payment  of  the  said  respective  sums  of  3s.  and  3s.  in  the  pound  as  hereinbefore 
mentioned  in  trust  for  the  said  creditors." 

The  schedule  contained  the  signatures  of  thirty-three  creditors,  and  the  amount 
of  their  respective  debts,  and  of  the  composition  payable  in  respect  thereof. 

J.  Brown,  in  the  present  terra,  obtained '  a  rule  calling  on  the  claimant  David 
Bamberger  to  shew  caijse  why  the  sheriff  of  Middlesex  should  not  pay  over  the  money 
levied  under  the  execution  to  the  execution  creditor,  instead  of  to  the  claimant,  and 
the  said  order  be  varied  accordingly. 

[158]  Hannen  shewed  cause.  The  deed  does  not  require  registration  under  the 
Bills  of  Sale  Act.  The  7th  section  of  that  Act  expressly  excepts  such  instruments. 
That  section,  after  specifying  what  documents  the  term  "  bill  of  sale  "  shall  include, 
provides  that  it  shall  not  include  (inter  alia)  "assignments  for  the  benefit  of  the 
creditors  of  the  person  making  or  giving  the  same."  The  argument  on  the  other  side 
will,  no  doubt,  be  that  this  is  not  an  assignment  for  the  benefit  of  all  the  creditors, 
but  is  restricted  in  its  operation  to  the  particular  creditors  by  whom  it  is  executed. 
But  that  is  not  the  true  effect  of  the  deed.  It  is  substantially  for  the  benefit  of  all  the 
creditors.  Its  terms  are  general,  and  there  is  nothing  upon  its  face  by  which  any 
creditor  is  excluded.  If  a  creditor,  who  applied  to  execute,  were  not  permitted  to 
do  so,  a  Court  of  equity  would  grant  relief.  [Channell,  B.  One  argument  relied  on 
at  Chambers  was,  that  the  admission  of  any  other  creditors  would  extend  the  liability 
of  the  person  who  guaranteed  the  composition.]  That  must  depend  upon  the  original 
intention  of  the  deed.  The  deed  is  drawn  in  a  form  which  was  common  before  the 
Bankruptcy  Act,  where  the  object  was  to  give  every  creditor  an  opportunity  of  coming 
in.  As  matter  of  fact,  it  cannot  be  doubted  that  this  was  here  the  intention.  The 
clause  at  the  end  of  the  deed  operates  as  an  assignment  of  all  the  debtor's  "  stock  in 
trade,  fixtures,  debts,  &c.,"  for  the  benefit  of  all  the  creditors  who  will  avail  them- 
selves of  it.  The  release  is  conditional  on  the  instalments  being  paid  on  the  days 
specified.  If  default  were  made  in  payment  of  the  instalments,  the  trust  with  which 
the  property  assigned  would  be  affected,  would,  it  is  submitted,  be  for  all  the  creditors. 
Since  the  decision  of  Ilderton  v.  Castrique,(a)  it  is  perhaps  not  open  to  argue  that  this 
deed  is,  by  virtue  of  the  Bankruptcy  Act,  1861,  binding  on  creditors  who  decline  to 
execute  it  That  case  is,  [159]  however,  at  variance  with  Ellis  v.  Ollave  (3  Salk.  60) 
and  the  opinion  of  Lord  Chief  Justice  Holt,  in  Feltham  v.  Cudworth  (1  Comyn,  112  ; 
2  Ld.  Eaym.  760),  in  both  of  which  cases  the  same  question  arose  upon  the  con- 
struction of  a  repealed  statute  (8  &  9  Wm.  3,  c.  18),  which  had  a  similar  object.  The 
conditions  necessary  to  render  a  deed  valid  under  the  Bankruptcy  Act  have  been  here 
complied  with,  so  that  if  the  Court  should  be  of  opinion  that  the  deed  is  one  which 
would,  under  that  statute,  be  binding  on  all  the  creditors,  registration  under  the  Bills 
of  Sale  Act  would  not  be  necessary. 

J.  Brown,  in  support  of  the  rule.  "  An  assignment  for  the  benefit  of  the 
creditors,"  within  the  exception  in  the  7th  section  of  the  Bills  of  Sale  Act,  must  be 
one  for  the  benefit  of  all  the  creditors  and  not  merely  of  a  part  of  them.  Otherwise, 
every  assignment  by  a  debtor  to  any  of  his  creditors  will  escape  registration,  however 
small  a  proportion  they  may  be  of  the  general  body  of  creditors.  But  that  would  be 
contrary  to  the  express  object  of  the  Act,  as  appears  from  the  language  of  the  preamble. 
The  preamble  recites  that  "  frauds  are  frequently  committed  upon  creditors  by  secret 
bills  of  sale  of  personal  chattels,  whereby  persons  are  enabled  to  keep  up  the  appear- 
ance of  being  in  good  circumstances  and  possessed  of  property,  and  the  grantees  or 
holders  of  such  bills  of  sale  have  the  power  of  taking  possession  of  the  property  of 
such  person  to  the  exclusion  of  the  rest  of  their  creditors."  On  the  other  hand,  where 
the  deed  is  for  the  benefit  of  all  the  creditors,  it  is  not  within  the  mischief  against 
which  the  Act  is  aimed.  Again,  the  words  "assignment  for  the  benefit  of  the 
creditors  "  also  occur  in  the  1st  section,  and  there  the  context  shews  that  they  must 
mean  "for  the  benefit  of  all  the  creditors."  Assuming,  therefore,  that  this  is  the 
true  interpretation  of  [160]  these  words  in  the  7th  section,  the  next  question  is, 
whether  this  deed  is  such  an  assignment?  Now,  on  its  face,  it  clearly  does  not 
purport  to  be  so.  It  purports  to  be  an  assignment,  not  for  the  benefit  of  all  the 
creditors,  but  of  the  creditors  by  whom  it  is  executed.  [Channell,  B.  If  the  property 
assigned  had  been  sold,  and  the  proceeds  had  exceeded  the  sum  guaranteed,  would 

(a)  This  case  was  decided  on  the  previous  day  (May  6).     14  C.  B.  N.  S.  99. 
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there  be  no  trust  a^  to  the  excess  for  the  benefit  of  creditors  who  had  received  no 
composition  1]  Aiter  payment  of  the  composition  to  the  executing  creditors,  the  trust 
would  result  for  the  benefit  of  the  debtor.  This  form  of  deed  may  not  have  been  an 
uncommon  one  before  the  modern  Bankruptcy  Acts,  where  the  object  was  merely  to 
bind  the  parties  who  signed  the  deed.  [Channell,  B.  Assume  that  the  deed  binds 
such  parties  only ;  still,  might  it  not  operate  to  transfer  the  property  1]  Not  unless 
it  be  registered  under  the  Bills  of  Sale  Act.  [Pollock,  C.  B.  There  is  nothing  to 
prevent  any  creditor  who  desires  it  from  participating  in  the  benefits  of  the  deed.] 
That,  it  is  submitted,  is  at  the  debtor's  option.  The  names  of  all  the  creditors  should 
at  least  have  been  scheduled,  if  such  were  the  intention  of  the  deed.  Then,  with 
regard  to  the  Bankruptcy  Act,  1861,  it  is  clear  upon  the  authorities  that  a  deed  in 
this  form  is  not  binding  on  all  the  creditors  under  that  statute  :  Walter  v.  Adcock 
(7  H.  &  N.  541);  Ex  parte  RawUngs  (32  L.  J.  N.  S.  Bank.  27);  Ex  parte  Mm-gan 
(32  L.  J.  N.  S.  Bank.  15) ;  Ildertmi  v.  Castrique  (14  C.  B.  N.  S.  99).  But  further, 
these  cases  have  a  direct  bearing  upon  the  construction  of  this  deed,  since  the 
principle  on  which  they  proceed  is  that  a  deed,  which  in  terms  extends  only  to  the 
creditors  who  execute,  is  not  a  deed  for  the  benefit  of  all  the  creditors.  The  case  of 
Hodgson  v,  Wightman  (1  H.  &  C.  810)  may  seem  to  some  extent  at  variance  with  the 
other  authorities.  But  there  it  [161]  appeared,  on  the  face  of  the  deed,  that  it  was 
to  be  executed  by  three-fourths  of  the  creditors  at  the  least,  and  the  Court  of 
Exchequer  thought  that  it  was  thus  shewn  to  be  the  intention  of  the  parties  that  the 
deed  should  take  effect  under  the  provisions  of  the  192nd  section  of  the  Bankruptcy 
Act.  It  is  admitted  that,  if  all  the  creditors  had  here  executed  the  deed,  that  circum- 
stance would  have  cured  the  present  objection. 

Pollock,  C.  B.  I  am  of  opinion  that  the  order  of  my  brother  Channell  was 
correct,  and  that  this  deed  does  not  require  registration  under  the  Bills  of  Sale  Act. 
The  deed  is  substantially  an  assignment  for  the  benefit  of  all  the  creditors.  It  is 
clearly  for  the  benefit  of  all  who  are  willing  to  accept  the  composition  and  execute  the 
deed.  It  has  been  argued  that  its  operation  is  restricted  to  a  part  only  of  the 
creditors.  But,  although  the  deed  nowhere  states  that  it  is  intended  to  include  all, 
its  terms  are  sufficiently  general  to  admit  every  creditor,  and  there  is  no  indication  of 
an  intention  to  exclude  any  one.  I  fully  concur  in  an  observation  which  was  made  by 
my  brother  Martin  during  the  argument,  that  any  creditor  might  insist  on  signing  the 
deed  and  receiving  the  composition,  and  if  this  were  refused,  a  Court  of  equity  would 
compel  the  trustee  to  permit  him  to  avail  himself  of  the  benefits  which  the  deed 
confers.     The  rule  must  therefore  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  7th  section  of  the  17  &  18  Vict. 
c.  36  enumerates  certain  documents  which  the  term  "  bill  of  sale  "  is  to  include,  and 
certain  other  documents  which  it  is  not,  and  "assignments  for  the  benefit  of  the 
creditors  of  the  person  making  or  giving  the  same  "  are  of  the  latter  class.  Now,  I 
read  this  deed,  endeavouring  to  ascertain  what  the  parties  to  it  meant  to  [162] 
express,  and  without  resorting  to  extrinsic  evidence  to  explain  that  meaning,  and  I 
cannot  doubt  that  they  meant  it  to  be  an  assignment  for  the  benefit  of  all  the 
creditors  without  any  restriction.  This  is,  I  think,  the  fair  inference  from  the 
language  of  the  deed.  It  was  for  the  obvious  interest  of  the  debtor,  that  as  many  as 
possible  of  the  creditors  should  be  parties  to  it.  And,  in  order  to  arrive  at  a  contrary 
conclusion,  an  intent  to  exclude  certain  creditors  must  be  inferred  which  cannot  be 
collected  from  the  terms  of  the  deed.  f.      i 

Bramwell,  B.  In  this  case  I  entertain  serious  doubts.  The  first  question  which 
arises  is,  whether  the  exception  in  the  7th  section  of  the  Bills  of  Sale  Act  is  confined 
to  an  assignment  which  is  for  the  benefit  of  all  the  creditors,  or  whether  it  also  applies 
to  one  which  is  for  the  benefit  of  a  large  body  of  the  creditors,  of  whom  it  might  be 
said  that  they  were  substantially  all  the  creditors.  I  incline  to  the  opinion  that,  for 
the  reasons  which  have  been  given  by  Mr.  Brown,  a  bill  of  sale  to  be  within  the 
exception  must  be  for  the  benefit  of  all  the  creditors.  But,  if  so,  the  authorities 
which  he  has  cited  appear  to  me  decisive.  The  deed  must  be  construed,  not  by 
importing  into  it  matter  which  is  extrinsic,  but  by  seeing  what  its  terms  are.  It 
commences  thus :  "  We,  whose  names  and  seals  are  hereunto  subscribed  and  set, 
being  severally  and  respectively  creditors  of  Robert  John  Venn."  Now,  if  the  creditors, 
whose  names  are  there  subscribed,  had  entered  into  an  agreement  with  the  debtor 
and  his  surety,  which  was  to  be  carried  into  effect  by  this  deed,  and  a  term  in  their 
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agreement  had  been  that  no  other  creditor  should  share  the  benefits  of  the  deed, 
would  it  have  been  necessary  to  use  express  words  of  negation  in  order  to  exclude 
any  such  creditor  from  participation  1  I  think  not.  For  a  deed  in  the  precise  form 
in  which  this  [163]  deed  is  drawn  would  have  carried  out  the  intention  of  the 
parties.  But  then  it  is  said,  that  there  can  be  no  doubt  that  any  creditor  might 
execute  this  deed.  And  this  is  very  possibly  so.  But  this,  in  my  opinion,  cannot 
be  inferred  from  that  which  appears  on  the  face  of  the  deed,  but  only  from  the  deed 
coupled  with  certain  matter  which  is  extrinsic.  And  the  law  does  not  allow  this.  I 
therefore  feel  great  doubt,  whether,  to  be  exempt  from  registration,  a  deed  must  not 
be  for  the  benefit  of  all  the  creditors,  and  whether  this  must  not  also  appear  upon  the 
face  of  the  deed.  The  amount  in  dispute  is  here  small,  but  the  question  involved 
is  one  of  importance.  It  might  easily  have  appeared  on  the  face  of  the  deed  that 
it  was  for  the  benefit  of  all  the  creditors,  and  then  no  difficulty  would  have 
occurred. 

Channell,  B.  I  reserved  this  question  for  the  opinion  of  the  Court  on  account 
of  its  general  importance,  though  the  sum  in  dispute  is  not  large.  After  hearing  the 
question  argued,  I  see  no  reason  for  supposing  that  my  decision  at  Chambers  was 
wrong.  I  therefore  concur  in  the  opinions  expressed  by  the  Lord  Chief  Baron  and  my 
brother  Martin.  I  do  not  say  that,  if  any  creditor  was  expressly  excluded  by  the 
terms  of  the  deed,  that  the  deed  would  be  within  the  exception  in  the  7th  section  of 
the  Bills  of  Sale  Act.  It  is  not  necessary  to  decide  that,  nor  whether  extrinsic 
evidence  may  be  resorted  to  in  order  to  ascertain  the  intention  of  the  parties.  I  form 
my  opinion  upon  the  terms  of  the  document  alone,  that  it  is  a  deed  which  operates 
for  the  benefit  of  all  the  creditors. 

Rule  discharged. 

[164]      WoODLEY    AND   ANOTHER    V.    COVENTRY   AND    OTHERS.      April    17,     1863. — 

Where  on  a  contract  of  sale  of  a  portion  of  a  large  quantity  of  goods  in  the  ware- 
house of  the  vendor,  the  vendee  has  resold  the  goods  to  a  third  person,  whose 
right  to  them  the  vendor  has  recognised,  he  cannot  afterwards  dispute  the  title 
of  such  third  person  although  the  specific  goods  have  never  been  appropriated 
to  him.  Therefore  where  the  defendants  sold  348  barrels  of  flour  to  C.,  who 
sold  them  to  the  plaintiffs,  and  gave  them  a  delivery  order,  upon  presenting  which 
to  the  defendants  they  said  it  was  all  right,  and  transferred  the  flour  in  their 
books  from  the  name  of  C.  to  that  of  the  plaintiffs.  Held,  that  the  defendants 
were  estopped  from  saying  that  no  property  in  the  flour  passed  to  the  plaintiffs, 
although  no  specific  portion  of  a  larger  quantity  had  been  appropriated  to  them. 

[S.  C.  32  L.  J.  Ex.  185  ;  9  Jur.  (N.  S.)  548 ;  11  W.  R.  599 ;  8  L.  T.  249.  Applied, 
Knights  \.  Wiffen,  1870,  L.  R.  5  Q.  B.  665.  Referred  to,  Dirm  v.  Kennaway,  [1900] 
1  Ch.  840.] 

Trover  for  246  barrels  of  flour. 

Pleas.  First:  not  guilty — Secondly,  that  the  goods  were  not  the  plaintiffs'  as 
alleged. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings,  after  last  Michaelmas 
Term,  the  following  facts  appeared  : — The  plaintiffs  and  defendants  were  corn  factors 
in  Mark  Lane,  London.  One  of  the  defendants,  M.  Coventry,  was  the  owner  and 
keeper  of  a  corn  and  flour  warehouse  at  Shad  Thames.  In  August,  1862,  one  Clarke, 
a  dealer  in  flour,  and  whose  business  consisted  in  buying  it  from  factors  and  reselling 
it  to  bakers  and  other  retailers  at  a  small  profit,  applied  to  the  plaintiffs  for  advances 
on  a  quantity  of  flour  which  he  had  purchased  of  the  defendants,  and  he  delivered  to 
the  plaintiffs  the  following  order : — 

"  Jack's  Coffee  House,  Mark  Lane, 
"August  25,  1862. 

"  Mr.  M.  Coventry,  deliver  to  Messrs.  Woodley  and  Meadows 

"  1 30  barrels  flour,  Columbia  Mills, 
218        ditto         Diamond  ditto. 

"Joseph  Clarke." 

The  plaintiffs,  before  consenting  to  make  any  advance  on  this  order,  sent  it  to 
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the  warehouse  by  a  clerk,  who  made  the  inquiry  there  whether  "it  was  all  in  order," 
and  receiving  an  answer  "  yes,"  thereupon  lodged  the  order  at  the  warehouse,  when 
it  was  accepted.  The  clerk  also  took  [165]  samples  from  the  bulk,  and  reported 
what  had  passed  to  the  plaintiffs,  who  thereupon  advanced  to  Clarke  9501.  on  this 
and  some  other  flour,  for  which  Clarke  had  previously  given  them  a  delivery  order. 
The  plaintiffs  subsequently  sold  small  quantities  of  the  flour,  which  were  delivered 
by  the  warehouseman  to  the  plaintiffs'  purchasers  in  pursuance  of  ordinary  delivery 
orders  for  that  purpose.  On  the  9th  of  September,  Clarke  was  declared  bankrupt 
and  absconded  without  having  paid  for  the  flour,  and  the  defendants  refused  to 
deliver  any  more  of  it  to  the  plaintiffs. 

It  appeared  by  the  evidence  on  behalf  of  the  defendants,  that  on  the  23rd  of 
August  Clarke  purchased  of  them  at  their  stand  in  the  corn  market  350  barrels  of 
flour,  and  received  a  sale  note,  and  the  defendants  also  gave  Clarke  the  following 
delivery  order : — 

"  Corn  Exchange,  23/8,  1862. 
"  Mr.  M.  Coventry,  20  Shad  Thames. 

"  130  Barrels  of  Flour,  Columbia  Mills,  ex  'Oder,' 
220       Do.         Do.      Diamond  Mills,  ex  '  Aquila.' 

"  All  charges  after  fourteen  days  to  be  paid  by  buyer.  No  refusal  will  be  accepted, 
unless  sufficient  reason  be  given  at  our  stand  by  11  o'clock  next  market  day. 

"  For  Coventry  and  Co., 
"  J.  M.  Hall. 

"N.B, — No  corn  to  be  delivered  but  to  printed  notes  from  our  house." 

This  order  was  lodged  by  Clarke  the  same  day  at  the  warehouse  of  the  defendant, 
M.  Coventry,  in  Shad  Thames,  and  Clarke's  name  was  entered  in  the  defendants' 
book  as  the  purchaser  of  that  quantity  of  flour.  Two  barrels  of  flour  were  afterwards 
delivered  by  the  defendants  upon  Clarke's  order.  When  Clarke  sold  this  flour  to  the 
plaintiff's,  there  were  in  the  warehouse  361  barrels  of  flour,  Columbia  Mills,  ex  "  Oder," 
and  506  barrels  of  flour,  [166]  Diamond  Mills,  ex  "  Aquila."  The  whole  were  in 
one  warehouse,  and  there  had  been  no  separation  or  appropriation  of  any  particular 
barrels  to  Clarke.  The  usual  course  of  business  was,  upon  the  lodgement  of  a 
delivery  order  to  make  an  entry  of  the  names  and  quantities  in  a  book  kept  for 
that  purpose,  and  to  give  out  samples  from  the  bulk.  It  was  not  the  practice 
to  set  apart  or  appropriate  any  specific  barrels  to  any  contract  or  delivery  order; 
but  the  usual  course  was,  when  delivery  orders  were  presented  for  actual  delivery 
of  any  quantity,  to  deliver  that  quantity  as  it  came  from  the  bulk,  and  in  the  order 
in  which  deliveries  were  required.  At  the  time  when  Clarke  absconded  and  the 
defendants  refused  to  deliver  the  flour  to  the  plaintiffs,  there  was  a  much  larger 
quantity  of  flour  in  the  warehouse,  both  of  Columbia  Mills,  ex  "  Oder,"  and  Diamond 
Mills,  ex  "Aquila,"  than  sufficient  to  answer  the  delivery  orders  lodged  by  the 
plaintiffs.  The  defendants  endeavoured  to  establish  a  case  of  fraud  and  collusion 
between  the  defendants  and  Clarke,  but  failed. 

It  was  objected  on  behalf  of  the  defendants  that,  as  there  had  been  no  appro- 
priation of  any  specific  barrels  of  flour,  no  property  passed  from  the  defendants  to 
Clarke,  and  therefore  he  could  convey  no  property  to  the  plaintiffs.  The  learned 
Judge  overruled  the  objection,  and  a  verdict  was  found  for  the  plaintifis,  with  3101. 
damages. 

Shee,  Serjt.,  in  the  following  term  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection  in  the  Judge  holding  that  the  property  had  passed  from  the 
defendants  to  Clarke  and  from  Clarke  to  the  plaintiffs,  although  no  specific  barrels  of 
flour  had  been  set  apart  or  otherwise  appropriated  to  the  contract  between  the  defen- 
dants and  Clarke  ;  against  which 

Lush  (Karslake  and  W,  D.  Meadows  with  him)  now  [167]  shewed  cause.  This  is 
not  a  question  whether,  as  between  vendor  and  vendee,  the  property  in  the  flour 
passed,  but  a  question  between  the  vendor  and  a  purchaser  from  the  vendee,  that 
purchaser  having  advanced  money  upon  it.  The  rule  that  upon  a  contract  of  sale  no 
property  passes  unless  there  has  been  a  specific  appropriation  of  the  goods,  does  not 
apply.  The  defendants,  as  warehousemen,  having  assented  to  the  delivery  order, 
and  transferred  the  flour  from  Clarke's  name  to  that  of  the  plaintiffs,  are  estopped 
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from  denying,  as  against  the  plaintiffs,  that  Clarke  had  a  right  to  make  such  an  order, 
or  that  they  had  the  goods  represented  by  it,  and  that  the  property  in  the  goods 
passed  to  the  plaintiffs.  In  Stonard  v.  DunUn  (2  Camp.  344)  a  warehouseman,  on 
receiving  an  order  from  the  seller  of  malt  to  hold  it  on  account  of  the  purchaser,  gave 
a  written  acknowledgment  that  he  so  held  it,  and  he  was  not  allowed  to  set  up  as  a 
defence  for  not  delivering  it  to  the  purchaser,  that  by  the  usage  of  trade  the  property 
in  malt  sold  was  not  transferred  until  it  was  remeasured,  and  that,  before  the  malt 
in  question  was  remeasured,  the  seller  became  bankrupt.  There  Lord  Ellenborough 
said :  "  Whatever  the  rule  may  be  between  buyer  and  seller,  it  is  clear  the  defendants 
cannot  say  to  the  plaintiff  '  the  malt  is  not  yours,'  after  acknowledging  to  hold  it  on 
his  account.  By  so  doing  they  attorned  to  him,  and  I  should  entirely  overset  the 
security  of  mercantile  dealings,  were  I  now  to  suffer  them  to  contest  his  title."  That 
case  was  recognised  in  Hawes  v.  Watson  (2  B.  &  C.  540),  where  the  vendor  of  some 
tallow  lying  at  a  wharf  gave  a  written  order  upon  the  wharfingers  to  weigh,  deliver, 
transfer  and  rehouse  the  same.  The  vendee  resold  the  tallow,  and  delivered  to  the 
purchaser  a  written  acknowledgment  from  the  wharfingers  that  they  had  transferred 
the  tallow  to  his  account,  and  debited  him  with  the  charges  from  a  certain  period ; 
and  it  was  held  that,  [168]  although  the  tallow  was  not  weighed,  the  wharfinger  could 
not,  after  his  acknowledgment,  deny  that  he  held  it  as  the  agent  of  the  purchaser. 
That  doctrine  was  confirmed  in  Gosling  v.  Birnie  (7  Bing.  339). 
The  Court  then  called  upon 

Watkin  Williams  to  support  the  rule.  This  action  is  founded  in  property  in  the 
goods  and  not  in  contract.  It  is  conceded  by  the  plaintiffs  that  this  being  merely 
an  executory  contract  for  the  sale  of  a  certain  quantity  of  flour,  and  no  specific  flour 
having  been  appropriated  to  it,  no  property  in  fact  passed,  and  that  the  property  still 
remained  in  the  defendants ;  the  question,  therefore,  is  now  narrowed  to  this,  whether, 
under  the  circumstances,  the  defendants  are  estopped  from  setting  up  the  true  state 
of  facts,  shewing  that  the  flour  which  was  the  subject  of  these  transactions  was  not 
any  specific  flour,  none  ever  having  been  separated  or  appropriated  from  a  larger  bulk 
to  this  contract.  As  between  the  defendants  and  Clarke,  unquestionably  the  rights 
of  the  parties  were  still  merely  in  contract,  as  no  right  of  property  in  any  particular 
flour  had  vested  in  him,  and  the  sole  question  is,  whether  the  defendants  have  so 
conducted  themselves  in  their  dealings  with  the  plaintiffs,  or  have  said  or  done  any- 
thing to  estop  them  from  relying  upon  the  real  facts,  so  far  as  they  afford  a  defence 
to  this  action.  No  doubt  the  defendants  are  estopped  from  setting  up  any  facts 
inconsistent  with  what  they  led  the  plaintiffs  to  believe  the  facts  really  were.  That 
is  the  true  nature  of  estoppel ;  but  beyond  that  the  defendants  are  not  estopped. 
The  class  of  cases  referred  to,  of  which  there  are  a  large  number,  do  not  apply  to  the 
present  case  at  all.  The  conditions  precedent  to  the  passing  of  the  property  in  [169] 
goods  from  a  vendor  to  a  purchaser  are  divisible  into  two  distinct  classes.  First, 
there  is  the  necessary  condition,  that  the  goods  in  which  the  property  is  to  pass  shall 
be  specific  and  individual.  Secondly,  there  is  the  class  of  cases  where  the  goods  are 
specific,  but  by  the  terms  of  the  dealing  something  has  to  be  done,  or  is  to  happen, 
before  the  property  vests  in  the  purchaser.  Now,  in  the  latter  class  of  cases,  a  ware- 
houseman, who  accepts  and  acknowledges  a  delivery  order  coming  from  the  original 
vendor,  is  estopped  from  disputing  the  nonperformance  of  any  of  the  conditions  upon 
which  a  delivery  of  the  specific  goods  is  to  take  place,  as  it  would  be  inconsistent  with 
his  acceptance  of  an  order  for  delivery ;  so  also,  no  doubt,  he  would  be  estopped,  as 
indeed  in  all  cases,  from  disputing  that  he  had  any  goods  applicable  to  the  delivery 
order.  All  the  cases  referred  to  belong  to  this  class ;  but  the  present  case  belongs 
to  the  former  class,  and  there  is  no  authority  to  be  found  which  decides,  that  the 
mere  acknowledgment  of  a  delivery  order  does  away  with  the  necessity  for  the 
performance  of  that  condition  precedent  to  the  passing  of  the  property  which  consists 
in  the  goods  being  specific  and  identified,  which  depends  not  on  the  mere  agreement 
of  the  parties,  but  upon  the  reason  and  necessity  of  the  thing.  The  defendants  have 
not  said  or  done  anything  inconsistent  with  the  facts  they  set  up  and  rely  upon. 
They  never  represented  that  the  goods  were  specifically  appropriated,  or  that  any 
particular  goods  belonged  to  Clarke.  They  were  asked  whether  the  delivery  order 
was  in  order,  and  they  said  "  yes,"  and  they  do  not  now  seek  to  dispute  that  fact. 
If  there  had  not  been  sufficient  goods  to  satisfy  the  order  they  would,  no  doubt,  have 
been  estopped  from  setting  that  up,  as  it  would  not  be  consistent  with  what  they 
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had  previously  stated  ;  but  it  is  not  inconsistent  with  the  delivery  order  being  right, 
that  the  goods  should  be  part  of  an  entire  bulk,  [170]  and  not  specifically  appropriated 
to  the  contract  or  the  order.  The  legal  consequence  of  this  latter  circumstance  is 
another  matter ;  and  it  no  doubt  happens  that  it  has  the  effect  of  shewing  that  the 
plaintiffs  have  no  rights  or  remedies  founded  upon  property  in  the  goods,  and  have 
only  the  contract  to  resort  to ;  and  the  question,  therefore,  in  one  form  comes  to  this, 
whether  the  plaintiffs  have  any  rights  founded  in  property,  or  whether  their  rights 
are  merely  in  contract.  [Bramwell,  B.  What  remedy  do  you  say  the  plaintiffs  could 
have  adopted  1]  The  plaintiffs  had  a  right  to  avail  themselves  of  the  contract  between 
the  defendants  and  Clarke,  the  benefit  of  which  had  been  transferred  to  them,  and 
they  might  have  sued  in  Clarke's  name,  and  to  such  an  action  the  defendants  had  a 
good  defence.  As  to  the  merits  of  the  case,  the  sole  question  is,  who  is  to  suffer  for 
Clarke's  fraud  1  If  the  plaintiffs  can  enforce  a  right  of  property  in  the  goods  the 
defendants  must  suffer,  but  if  the  transaction  still  remains  in  contract  the  plaintiffs 
will  lose  their  money.  Hardship  ought  really  to  be  out  of  the  question,  and  the 
matter  is  one  of  pure  law.  Now,  the  estoppel  can  only  be  as  to  facts,  and  what  have 
the  defendants  done  or  said  to  estop  them  from  shewing  that  the  goods  to  which  this 
delivery  order  related,  form  an  undivided  part  of  a  larger  bulk?  They  do  not  want 
to  dispute  that  there  were  goods  applicable  to  this  contract  and  delivery  order,  they 
only  say  that  the  goods  are  not  specific,  but  an  undivided  part  of  a  larger  bulk. 
Suppose,  in  the  present  instance,  the  fact  of  no  property  in  the  goods  having  passed 
to  the  plaintiffs  had  been  attended  with  no  substantial  consequences  to  them,  and 
that  whilst  they  were  deprived  merely  of  this  form  of  remedy  by  action  of  trover, 
the  remedy  on  the  contract  had  been  equally  available  and  had  not  been  impaired 
by  the  conduct  of  their  vendor,  Clarke ;  could  it  have  been  contended  for  a  moment 
that  the  defendants  were  estopped  [171]  from  shewing  the  facts  now  sought  to  be  set 
up  ■?  The  particular  bearing  or  effect  of  a  fact  upon  the  legal  rights  of  parties  is  not 
the  true  test  whether  a  party  by  his  conduct  is  estopped  from  setting  up  the  truth 
as  to  that  fact.  Further,  if  there  is  an  estoppel,  it  must  be  mutual,  and  suppose  there 
had  been  a  fire  at  the  warehouse,  and  half  the  flour  had  been  burned,  could  the 
defendants  have  cast  the  loss,  or  any  part  of  it,  on  the  plaintiffs  ?  [Pollock,  C.  B. 
It  was  the  defendants'  duty  to  have  appropriated  348  barrels  of  flour  to  the  order 
when  they  accepted  it,  and  it  is  their  own  fault  if  they  are  in  such  a  difficulty.]  The 
defendants  were  guilty  of  no  default  or  neglect;  and  everything  was  done  in  the 
usual  and  ordinary  course,  and  that  makes  the  point  as  to  the  estoppel  the  more  clear. 
The  usual  course  was  not  to  appropriate  from  the^bulk  until  actual  delivery,  so  that 
when  the  delivery  order  was  lodged,  and  the  plaintiffs  were  told  that  it  was  right, 
there  was  nothing  at  all,  according  to  the  usual  course  of  business,  to  justify  the 
plaintiffs  in  coming  to  the  conclusion  that  it  meant  that  any  particular  flour  had  been 
transferred  to  Clarke,  or  to  themselves.  Here,  the  defendants  seek  to  set  up  facta 
in  no  way  inconsistent  with  anything  they  have  said  or  done,  or  induced  the  plaintiffs 
to  believe  in.  It  is  no  ground  for  the  estoppel  that  the  facts  relied  on  by  the 
defendants  would  have  the  legal  effect  of  preventing  the  plaintiffs  from  resorting 
to  one  description  of  rights  and  remedies. 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  The  question 
depends  on  the  real  nature  of  the  transaction  as  between  the  plaintiffs  and  the  defen- 
dants. I  think,  upon  the  authority  of  Hawes  v.  IFatson  (2  B.  &  C.  540),  that  the 
question  is  not  whether  Clarke  was  the  owner  of  the  flour,  but  whether,  as  between 
the  plaintiffs  and  the  defend-[172]-ants,  the  latter  must  not  be  taken  to  have  assented 
that  there  were  348  barrels  of  flour  at  their  warehouse  deliverable  to  the  plaintiffs' 
order ;  and  if  so,  the  property  attached  in  the  sense  that  the  defendants  are  precluded 
in  a  Court  of  law  from  denying  that  they  held  that  number  of  barrels  on  the  plaintiffs' 
account.  In  strictness,  the  question  whether  the  defendants  assented  is  one  of  fact 
for  the  jury,  but  I  am  satisfied  the  jury  would  have  found  that  such  was  the  real 
nature  of  the  transaction. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  I 
think  the  case  is  precluded  by  authority,  and  I  also  think  that  convenience  and 
good  sense  lean  in  the  same  direction.  I  doubt  whether  any  question  could  have 
been  properly  left  to  the  jury.  It  seems  to  me  that  my  Lord  would  have  had  to  say 
to  them,  "  If  you  find  that  Clarke,  having  some  flour  to  dispose  of,  assumed  to  deal 
with  384  barrels,  and  the  defendants  recognised  his  act,  and  admitted  that  they  held 


^2  WOODLEY    V.  COVENTRY  2  H.  &  C.  173. 

that  quantity  of  flour  for  him,  the  plaintiffs  are  entitled  to  recover."  That,  however, 
would  not  have  been  leaving  to  them  any  question,  but  only  what  was  the  fact.  Mr. 
Williams  says  that  the  effect  of  the  transaction  is  not  that  which  1  have  suggested, 
but  merely  to  give  Clarke  a  right  to  demand  the  delivery  of  a  certain  number  of 
barrels  of  flour,  and  which  right  he  transferred  to  the  plaintiffs.  But  that  is  not  so. 
When  the  delivery  order  was  presented  to  the  defendants,  they  might  have  said, 
"  We  will  not  accept  this  order,  for  there  are  not  348  barrels  of  flour  in  our  warehouse 
of  which  Clarke  has  a  right  to  dispose.  There  is  a  much  larger  quantity  in  the  ware- 
house out  of  which  Clarke  has  a  right  to  348  when  selected  and  appropriated  to  him, 
but,  until  that  is  done,  he  has  no  right  to  any,  for  they  are  not  his."  But,  instead 
of  saying  that,  the  defendants  in  effect  say,  "  We  recognise  a  right  in  Clarke  [173] 
to  dispose  of  348  barrels,"  which  could  only  be  upon  the  supposition  that  the  property 
in  348  barrels  had  passed  to  him.  That  being  the  effect  of  the  transaction,  there  was 
no  question  to  leave  to  the  jury.  Mr,  Williams  has  also  suggested  that  we  ought 
not  only  to  look  at  the  result  of  the  evidence,  but  also  consider  what  would  have 
been  the  position  of  the  parties  if  the  flour  had  been  burnt.  Perhaps,  in  that  case, 
the  .defendants  would  have  had  to  bear  the  loss,  because  there  was  no  appropriation 
of  the  flour ;  but  it  is  unnecessary  to  consider  whether  or  no  they  would  have  been 
entitled  to  be  paid  for  it.  It  frequently  happens  that  a  person  by  making  an 
acknowledgment  precludes  himself  from  setting  up  something  favourable  to  him ; 
and  the  only  observation  that  arises  is,  that  people  should  be  more  cautious.  Then 
Mr.  Williams  says  that  the  defendants  are  not  to  blame.  I  do  not  say  they  are, 
because  persons  are  not  to  blame  for  not  making  provision  against  what  may  be 
called  an  abnormal  condition  of  things,  that  is  to  say,  insolvency  or  fraud.  Therefore 
no  one  can  blame  the  defendants  because  they  did  not  reject  the  order.  While,  how- 
ever, in  one  sense  they  were  not  in  fault,  in  ano^er  sense  they  were,  for  by  recog- 
nising the  order  they  placed  themselves  in  the  difficulty  which  has  been  suggested 
of  having  no  remedy  against  the  plaintiffs  if  the  goods  were  burnt,  and  never- 
theless being  liable  in  this  action.  Seeing  therefore  that  the  case  is  concluded  by 
authority,  and  that  no  question  could  have  been  left  to  the  jury  unless  it  were  one 
which  they  must  inevitably  have  found  in  favour  of  the  plaintiffs,  viz.,  whether  the 
effect  of  the  transaction  was  that  the  defendant  recognised  the  right  of  Clarke  to 
dispose  of  348  barrels  of  flour,  I  think  the  rule  ought  to  be  discharged. 

Pollock,  C.  B.  I  entirely  agree  with  the  rest  of  the  Court  that  the  rule  ought 
to  be  discharged.  At  the  trial,  [174]  it  was  never  suggested  that  any  question  ought 
to  be  left  to  the  jury.  In  the  course  of  the  reply  of  the  plaintiffs  counsel,  the  jury 
took  the  matter  into  their  own  hands,  and  said  that  they  were  perfectly  satisfied, 
upon  the  facts  proved,  that  the  plaintiffs  were  entitled  to  recover.  The  real  question 
was  whether  the  defendants  had  so  conducted  themselves  that  the  plaintiffs  had  a 
right  to  say,  "  We  call  upon  you  to  deliver  to  us  the  flour  which  you  say  you  held  on 
our  behalf."  The  question  whether  the  property  passed,  as  between  vendor  and 
vendee,  never  arose  :  the  only  question  was  whether  the  defendants  had  acknowledged 
that  they  held  the  flour  on  behalf  of  the  plaintiffs,  for,  if  so,  according  to  law  and 
justice,  they  were  bound  to  deliver  it  or  pay  the  damages. 

Rule  discharged. (a) 

(a)  As  to  property  passing  by  estoppel,  see  also  Blackburn  on  Contract  of  Sale> 
p.  161 ;  Gilleit  v.  Hill  (a.d.  1834),  2  C.  &  M.  530.  There  the  defendant  sold 
twenty  sacks  of  flour,  and  the  purchaser  gave  to  the  plaintiff  a  delivery  order  on  the 
defendant  "deliver  20  sacks  households,"  and  this  was  lodged  with  and  accepted  by 
the  defendant,  who  subsequently  delivered  five  of  the  sacks  under  an  order  to  deliver 
"  5  ex  20."  In  trover  for  the  fifteen  :  held  that  defendant  was  estopped  from  shew- 
ing that  he  had  not  so  many  as  twenty  sacks.  Jackson  v.  Anderson  (A.D.  1811),  4 
Taunt.  24.  As  to  specific  identity  being  a  condition  precedent  to  property  passing  ; 
Cunliffe  v.  Harrison,  6  Exch.  903  ;  Boswetl  v.  Kilburn,  Privy  Council  (March  5,  1862) : 
Aldridge  v.  Johnson,  7  E.  &  B.  885,  897  ;  Waite  v.  Baker,  2  Exch.  1.  As  to  the  effect 
of  a  delivery  order :  Kingsford  v.  Merry,  1  H.  &  N.  503. 

See  also  Turley  v.  Bates,  post,  p.  200. 
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[175]    Easter  Vacation,  26  Vior.,  in  the  Exchequer  Chajviber. 

(Error  from  the  Court  of  Exchequer.) 

Swan  v.  The  North  British  Australasian  Company  (Limited).  May  15, 1863. 
— The  plaintiff,  the  registered  owner  of  1000  shares  in  a  Joint  Stock  Company, 
in  which  the  shares  could  only  be  transferred  by  deed  executed  by  both  transferor 
and  ti'ansferee,  employed  a  broker  to  sell  for  him  some  shares  in  another  Company, 
which  were  also  transferable  by  deed  only.  The  broker  represented  to  the  plaintiff 
that  it  was  necessary  for  him  to  execute  ten  blank  forms  of  transfer.  The  plaintiff 
accordingly  signed,  sealed  and  delivered  to  the  broker  ten  forms  of  transfer  in 
blank  to  be  filled  up  by  him  for  the  transfer  of  the  shares  in  the  other  Company. 
The  broker  only  used  eight  of  the  blank  forms  for  that  purpose,  and  having  stolen 
the  certificates  from  a  box  deposited  at  a  bank  for  safe  custody,  he  feloniously 
filled  up  the  two  remaining  forms  as  transfers  respectively  of  500  of  the  plaintiff's 
1000  shares  in  the  first  mentioned  Company,  and,  having  forged  the  attestations, 
he  delivered  the  transfers,  together  with  the  certificates,  to  bona  fide  purchasers 
for  value,  and  on  their  being  presented  to  the  Company  they  removed  the  plaintifl's 
name  from  the  register  of  shareholders  and  placed  thereon  the  names  of  the 
purchasers. — Held,  in  the  Exchequer  Chamber,  that  the  transfers  were  void,  and 
that  there  was  no  such  negligence  on  the  part  of  the  plaintiff  as  estopped  him 
from  insisting  that  the  property  in  the  shares  did  not  pass  under  the  transfers. 
Per  Cockburn,  C.  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  and  Mellor,  J. 
Dissentiente  Keating,  J. — Negligence,  to  operate  as  an  estoppel,  must  be  the 
proximate  cause  of  the  loss. — Semble,  that  the  doctrine  of  estoppel  by  executing 
instruments  in  blank  is  confined  to  negotiable  instruments,  and  does  not  apply 
to  deeds. 

[S.  C.  32  L.  J.  Ex.  273;  10  Jur.  (N.  S.)  102;  11  W.  E.  862.  Explained,  Hunter 
V.  IValters,  187 1,  L.  K.  7  Ch.  App.  87 ;  Setm  v.  Lafone,  1887,  19  Q.  B.  D.  70 ;  Merchants 
of  the  Staple  v.  Bank  of  England,  1887,  21  Q.  B.  D.  173.  Applied,  Foster  v.  Mackinnon^ 
1869,  L.  K.  4  C.  P.  712;  Halifax  Unimi  v.  Wheelmight,  1875,  L.  R.  10  Ex.  192; 
Coventry  v.  Great  Eastern  Railway,  1883,  11  Q.  B.  D.  781;  France  v.  Clark,  1884, 
26  Ch.  D.  588.  Approved,  Johnson  v.  Credit  Lyonnais,  1877,  3  C.  P.  D.  42.  Referred 
to,  Arnold  v.  Cheque  Bank,  1876, 1  C.  P.  D.  587  ;  Dickson  v.  Renter's  'Telegraph  Company, 
1877,  3  C.  P.  D.  8;  Ortigosa  v.  Brawn,  1878,  48  L.  J.  Ch.  171 ;  Soci^te  Gdnerale  de 
Paris  V.  Walker,  1885,  11  A.  C.  28 ;  Bank  of  England  v.  Vagliano,  [1891]  A.  C.  171 ; 
Scholjield  v.  Earl  of  Londesbarough,  [1896]  A.  C.  514;  FarquJmrson  Brothers  v.  King, 
[1901]  2  K.  B.  721  :  reversed  [1902]  A.  C.  325;  Rimmer  v.  Webster,  [1902]  2  Ch. 
172;  Bell  v.  Marsh,  [1903]  1  Ch.  541 ;  Longman  v.  Bath  Electric  Tramways,  Limited, 
[1905]  I  Ch.  663  ;  Kcpitigallajiubber  Estates,  Limited  v.  National  Bank  of  India,  Limited, 
[1909]  2  K.  B.  1025.  Headnote  corrected,  Union  Credit  Bank  v.  Meisey  Docks  and 
Harbour  Board,  [1899]  2  Q.  B.  210.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  for 
the  plaintiff,  on  a  special  case  sttited  for  the  opinion  of  that  Court.  The  pleadings  and 
facts  fully  appear  in  the  report  of  the  case  in  the  Court  below  (7  H.  &  N.  603). 

Hawkins  (with  whom  was  Holl)  argued  for  the  defendants. (a) 

Lush  (with  whom  was  Hurlstone)  argued  for  the  plaintitt'.  The  arguments  were, 
in  substance,  the  same  as  in  the  Court  [176]  below,  and  the  same  authorities  were 
cited,  with  the  addition  of  Cave  v.  Mills  (7  H.  &  N.  913). 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  now  delivered  the  following 
judgments : — 

Mellor,  J.  I  have  read  and  considered  the  very  elaborate  judgments  already 
given  on  the  two  occasions  in  which  the  facts  of  the  present  case  were  considered  by 

(a)  May  14.  Before  Cockburn,  C.  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Black- 
burn, J.,  Keating,  J.,  and  Mellor,  J. 

Ex.  Div.  XV.— 3* 
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the  Courts  of  Common  Pleas  and  Exchequer,  wherein  all  the  authorities  were  discussed 
and  the  subject  exhausted. 

"As  a  general  rule,  no  one  can  found  a  title  upon  a  forgery,"(i)  but  in  certain 
cases,  as  said  by  my  brother  Wilde  in  the  Court  below  (7  H.  &  N.  603),  "  the  law 
merchant  validates,  in  the  interest  of  commerce,  a  transaction  which  the  common  law 
would  declare  void  for  want  of  title  or  authority ;  and  transactions  within  its  operation 
are  as  absolutely  valid  and  eflectual  as  if  made  with  title  or  authority."  There  are 
also  cases  in  which,  "  where  a  man  has  wilfully  made  a  false  assertion  calculated  to 
lead  others  to  act  upon  it,  and  they  have  done  so  to  their  prejudice,  he  is  forbidden 
as  against  them  to  deny  that  assertion. "(c?)  Whilst  I  and  my  brother  Wilde  entirely 
assent  to  that  proposition,  I  hesitate  as  to  the  next :  "  that  if  a  man  has  led  others 
into  a  belief  of  a  certain  state  of  facts  by  conduct  of  culpable  neglect  calculated  to 
have  that  result,  and  they  have  acted  on  that  belief  to  their  prejudice,  he  shall  not  be 
heard  afterwards,  as  against  such  persons,  to  shew  that  that  state  of  facts  did  not 
exist."(c?)  Assuming  for  the  purposes  of  this  case  both  these  propositions  to  be  true, 
I  agree  that  they  extend  to  transactions  in  which  a  deed  is  required  to  transfer  an 
interest  or  a  [177]  right;  not  by  validating  a  void  deed,  as  was  supposed  on  the 
argument,  but  by  holding  that  parties  shall  not  be  permitted  to  aver,  against  equity 
and  good  faith,  the  invalidity  of  a  deed  which  either  by  words  or  conduct  they  have 
asserted  to  be  valid,  and  upon  which  the  others  have  acted :  Sheffield  and  Manchester 
Railway  Company  v.  Woodcock  (7  M.  &  W.  574). 

I  proceed,  therefore,  to  inquire  what  is  the  false  assertion  of  the  plaintiff  in  the 
present  case,  which  has  led  the  defendants  to  their  prejudice  to  act  upon  it,  or  what 
the  culpable  negligence  which  has  been  the  proximate  cause  that  the  defendants  have 
registered  a  forged  transfer  as  a  genuine  one,  so  as  to  estop  the  plaintiff  from  denying 
that  his  shares  in  the  defendants'  Company  have  been  transferred  to  Mr.  Barry. 

Intending  to  sell  and  transfer  certain  shares  which  he  possessed  in  another  Company, 
he  was  induced  by  the  representation  of  his  broker  to  execute  a  blank  transfer,  for  the 
purpose  of  enabling  the  broker  to  fill  in  the  numbers  and  descriptions  of  the  shares  in 
that  Company,  and  the  name  of  the  vendee  of  those  shares,  in  order  that  those  shai-es 
might  be  transferred  to  such  vendee ;  whereas,  the  broker  fraudulently  filled  in  the 
numbers  and  descriptions  of  the  shares  in  question,  which  the  plaintiff  did  not  intend 
to  sell  or  transfer,  and  by  a  felonious  theft  of  the  certificates  of  such  last  mentioned 
shares,  complied  with  the  requisition  of  the  Company,  and  induced  them  to  register 
such  deed  as  a  genuine  transfer.  The  false  representation  is  the  representation  of  the 
broker,  not  of  the  plaintiff,  and  the  proximate  cause  which  induced  the  Company  to 
alter  their  position  to  their  prejudice,  was  the  fraudulent  and  felonious  conduct  of  the 
broker,  and  not  the  negligence  of  the  plaintiff. 

The  doctrine  established  by  the  cases  of  Fickard  v.  Seeres  (6  A.  &  E.  469),  and 
Freeman  v.  Coohe  (2  Exch.  654),  is  a  most  useful  one,  [178]  and  I  should  be  sorry  to 
see  it  narrowed  or  frittered  away,  but  it  appears  to  me  to  be  inapplicable  to  the 
circumstances  of  the  present  case.  To  make  the  present  case  like  those,  there  must 
have  been  a  false  representation  or  culpable  negligence  affecting  the  transfer  of  shares 
in  the  defendants'  Company,  and  not  affecting  an  entirely  difierent  transaction. 

I  therefore  think  that  the  judgment  of  the  Court  of  Exchequer  must  be  affirmed. 

Keating,  J.  I  am  of  opinion  that  the  judgment  should  be  reversed  upon  the 
ground  that  the  plaintiff  has  by  his  culpably  negligent  act  enabled  his  agent  to  commit 
a  fraud  to  the  prejudice  of  third  persons,  by  fabricating  a  transfer  to  them  of  the 
shares  in  question,  and  has  so  estopped  himself  from  asserting  as  against  such  third 
persons  that  the  transfer  .did  not  operate.  That  a  party  may  so  estop  himself,  even 
in  the  case  of  a  deed,  although  denied  in  the  Courts  below,  has  not  been  argued  in  this 
Court,  and  I  shall  therefore  content  myself  by  referring  to  the  judgment  of  the  Chief 
Justice  in  Ex  parte  Swan  (7  C.  B.  N.  S.  429),  and  of  my  brother  Wilde  in  the  present 
case,  in  the  Court  of  Exchequer,  in  support  of  that  position,  merely  adding  that  I  am 
not  aware  of  any  decision  which  counteracts  it.  The  stress  of  the  argument  here  has 
rather  been  that,  however  true  that  principle  may  be  even  as  applicable  to  a  deed,  the 
facts  do  not  bring  the  present  case  within  it.  It  is  said  there  has  been  no  representation 
whatever  as  to  the  Australasian  shares,  but  only  as  to  Australian  shares,  and  as  between 

{b)  Per  Erie,  J.,  in  Ex  parte  Sivan,  7  C.  B.  N.  S.  448. 
{d)  Per  Wilde,  B.,  7  H.  &  N.  633. 
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the  plaintiff  and  Oliver,  no  doubt  the  directions  to  sell  concerned  only  the  latter ;  but 
as  to  third  persons,  if  there  has  been  any  representation  as  resulting  from  acts  of 
culpable  negligence,  it  applies  as  much  to  the  one  as  to  the  other.  Here  the  plaintiff 
delivered  to  his  agent  blank  transfers,  signed  and  sealed,  to  be  filled  up  by  him  with 
the  [179]  names  of  the  shares,  transferees,  and  even  with  the  names  of  attesting 
witnesses,  with  the  intent  that  he  should  thereby  obtain  money  from  third  persons 
for  shares  which  he  must  be  taken  to  have  known  his  agent  could  not  thus  legally 
transfer,  but  could  only  make  a  fraudulent  semblance  of  doing  so ;  and  when  the 
agent  has,  by  means  of  such  transfers,  obtained  money  from  innocent  third  parties, 
the  question  is  whether  he  can  be  heard  to  say  as  against  such  third  parties  that  his 
agent  filled  up  the  names  of  the  shares  as  Australasian,  whereas  he  had  directed  him 
to  fill  them  up  as  Australian  shares.  I  think  not,  upon  any  principle  that  would  not 
equally  apply  to  a  blank  acceptance  fraudulently  filled  up,  but  in  the  hands  of  a  bon4 
fide  holder.  It  was  argued  in  the  Court  below,  that  forgery  and  robbery  were  not 
the  necessary  or  ordinary  result  of  the  act  of  delivering  the  blank  transfers,  but 
neither  is  it  in  the  case  of  blank  acceptances  fraudulently  filled  up,  nor  was  it  in  the 
case  of  Young  v.  Grote.  I  am  aware  it  has  been  said  that  the  principles  which  are  in 
such  cases  applicable  to  negotiable  instruments,  do  not  apply  in  other  cases,  but  I 
have  been  unable  to  find  any  case  decided  upon  any  such  distinction.  Had  such 
existed,  it  would  have  furnished  a  short  answer  in  the  case  of  The  Bank  of  Ireland  v. 
Evans's  Trustees,  in  the  5th  House  of  Lord's  Cases;  but  it  does  not  seem  to  have 
been  given  to  that  case,  nor  to  have  been  adverted  to,  when  the  case  of  Young  v.  Grote 
was  cited  in  argument  and  commented  upon  in  the  judgments.  It  is  true  the  plaintiff 
could  not  have  anticipated  the  stealing  of  the  certificates,  but  the  title  to  the  shares 
is  conveyed  by  the  deed  of  transfer,  the  certificates  being  merely,  I  apprehend, 
a  machinery,  established  for  the  convenience  of  the  Company  in  conducting  their 
business,  and  I  do  not  think  the  responsibility  of  the  plaintiff  in  respect  of  the  transfer 
made  by  his  agent  is  affected  or  done  away  with  because  [180]  the  transfer  was  com- 
pleted by  the  felony  of  Oliver.  No  doubt  the  plaintiff',  as  far  as  appears,  supposed 
Oliver  to  be  an  honest  man,  and  was  mistaken — a  circumstance  which  must  always 
occur  in  every  case  where  a  question  like  the  present  is  or  can  be  raised,  but  the  acts 
which,  in  Young  v.  Grote,  and  in  Taylw  v.  The  Great  Indian  Peninsular  Railway  (4  De  Gex 
&  Jones,  559),  were  said  to  be  acts  of  culpable  negligence,  appear  to  me  less  in  degree 
than  the  acts  of  negligence  attributed  to  the  plaintiff  in  the  present  case,  and  which 
directly  and  proximately  enabled  Oliver  to  effect  the  transfers  which  he  made  complete 
by  his  felony  in  stealing  the  certificates.  I  think  therefore  that  the  rule  in  the  well 
known  case  of  Lickbarrow  v.  Mason  (2  T.,  R.  70),  referred  to  in  Ex  parte  Swan  (7  C.  B. 
N.  S.  400),  applies. 

Were  I  to  go  more  at  large  into  the  reasons  upon  which  I  found  that  opinion,  I 
should  only  repeat  what  has  been  better  expressed  by  the  judgments  in  the  Courts 
below,  to  which  I  have  before  referred. 

Blackburn,  J.  I  think  the  judgment  should  be  affirmed.  Neither  Erie,  C.  J., 
nor  my  brother  Keating,  in  their  judgments  in  the  Court  of  Common  Pleas  in  Ex 
parte  Swan,  nor  my  brother  Wilde,  in  his  judgment  in  the  principal  case,  proceed  on 
the  supposition  that  the  plaintiff"  had  given  any  authority,  real  or  apparent,  to  Oliver 
to  sell  the  shares  now  in  question,  and  indeed  it  is  obvious  that  it  cannot  be  for  a 
moment  contended  that  the  fact  that  Oliver  had  been  employed  by  the  plaintiff  as  a 
broker  in  former  transactions,  clothed  him  with  any  general  authority  as  plaintiffs 
agent  to  dispose  of  any  other  property  of  the  plaintiffs. 

Neither  do  they  coiJtend  that  the  supposed  deed  of  transfer  on  which  the  defen- 
dants acted  really  was  the  deed  of  the  plaintiff;  but  they  proceed  on  the  supposition 
that  the  [181]  plaintiff"  had  precluded  himself  as  against  the  defendant  from  denying 
that  it  was  his  deed.  Now  I  agree  that  a  party  may  be  precluded  from  denying 
against  another  the  existence  of  a  particulai-  state  of  things,  but  then  I  think  it  must 
be  by  conduct  on  the  part  of  that  party  such  as  to  come  within  the  limits  so  carefully 
laid  down  by  Parke,  B.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  in 
Freeman  v.  Cooke.  It  is  pointed  out  by  Parke,  B.,  in  the  course  of  the  argument  in 
that  case,  that  in  the  majority  of  cases  in  which  an  estoppel  exists,  "  the  party  must 
have  induced  the  other  so  to  alter  his  position  that  the  former  would  be  responsible  to 
him  in  an  action  for  it ; "  and  he  had  before  pointed  out  that  '•  negligence,"  to  have 
the  effect  of  estopping  the  party,  must  be  '*  neglect  of  some  duty  cast  upon  the  person 
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who  is  guilty  of  it."  And  this,  I  apprehend,  is  a  true  and  sound  principle.  A  person 
who  does  not  lock  up  his  goods,  which  are  consequently  stolen,  may  be  said  to  be 
negligent  as  regards  himself,  but  inasmuch  as  he  neglects  no  duty  which  the  law  casts 
upon  him,  he  is  not  in  consequence  estopped  from  denying  the  title  of  those  who  may 
have,  however  innocently,  purchased  those  goods  from  the  thief,  unless  it  be  in  market 
overt. 

And  in  the  considered  judgment  of  the  Court,  Parke,  B.,  lays  down  very  carefully 
what  are  the  limits.  He  says,  that  to  make  an  estoppel  it  is  essential  "  if  not  that 
the  party  represents  that  to  be  true  which  he  knows  to  be  untrue,  at  least,  that  he 
means  his  representation  to  be  acted  upon,  and  that  it  is  acted  upon  accordingly  ;  and 
if,  whatever  a  man's  real  intention  may  be,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making  the  representation 
would  be  equally  precluded  from  contesting  its  truth ;  and  conduct,  by  negligence  or 
omission,  where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to 
dis-[182]-close  the  truth,  may  often  have  the  same  effect.  As,  for  instance,  a  retiring 
partner  omitting  to  inform  his  customers  of  the  fact,  in  the  usual  mode,  that  the 
continuing  partners  were  no  longer  authorized  to  act  as  his  agents,  is  bound  by  all 
contracts  made  by  them  with  third  persons,  on  the  faith  of  their  being  so  authorized  " 
(2  Exch.  663). 

What  I  consider  the  fallacy  of  my  brother  Wilde's  judgment  is  this :  he  lays  down 
the  rule  in  general  terms  "  that  if  one  has  led  others  into  the  belief  of  a  certain  state 
of  facts  by  conduct  of  culpable  neglect  calculated  to  have  that  result,  and  they  have 
acted  on  that  belief  to  their  prejudice,  he  shall  not  be  heard  afterwards,  as  against 
such  persons  to  shew  that  state  of  facts  did  not  exist."  This  is  very  nearly  right,  but 
in  my  opinion  not  quite,  as  he  omits  to  qualify  it  by  saying  that  the  neglect  must  be 
in  the  transaction  itself,  and  be  the  proximate  cause  of  the  leading  the  party  into  that 
mistake ;  and  also,  as  I  think,  that  it  must  be  the  neglect  of  some  duty  that  is  owing 
to  the  person  led  into  that  belief,  or,  what  comes  to  the  same  thing,  to  the  general 
public  of  whom  the  person  is  one,  and  not  merely  neglect  of  what  would  be  prudent 
in  respect  to  the  party  himself,  or  even  of  some  duty  owing  to  third  persons,  with 
whom  those  seeking  to  set  up  the  estoppel  are  not  privy ;  and  these  distinctions  make 
in  the  present  case  all  the  difference.  I  think  that  all  the  cases  cited  by  Erie,  C.  J., 
in  his  judgment  in  Ex  parte  Swan  (7  C.  B.  N.  S.  429)  may  be  easily  shewn  to  be  con- 
sistent with  the  limitations  laid  down  in  Freeman  v.  Cooke,  except  Coles  v.  Bank  of 
England  (which  in  a  Court  of  error  I  may  say  I  consider  not  to  be  binding),  and 
Young  v.  Grote.  I  am  relieved  from  making  any  comments  on  the  latter  case  by  the 
very  lucid  manner  in  which  the  authorities  bearing  on  it  are  stated  by  Williams,  J., 
in  Ex  parte  Swan  (7  C.  B.  N.  S.  429).  It  may  be  that  case  is  to  be  supported  on  some 
of  the  grounds  there  stated,  or  upon  the  broader  ground,  apparently  sup-[183]-ported 
by  the  authority  of  Pothier,  in  the  passage  cited  in  Young  v.  Givte,  that  the  person 
putting  in  circulation  a  bill  of  exchange  does,  by  the  law  merchant,  owe  a  duty  to  all 
parties  to  the  bill  to  take  reasonable  precautions  against  the  possibility  of  fraudulent 
alterations  in  it ;  it  is  not  necessary  in  this  case  to  inquire  how  that  may  be.  It  is 
sufficient  to  point  out  that  a  party  signing  in  blank  a  cheque  or  bill,  or  other  negotiable 
instrument,  does  intend  that  it  shall  be  filled  up  and  delivered  to  a  series  of  holders, 
and  therefore  he  stands  to  all  those  holders  in  the  position  indicated  in  the  first  branch 
of  the  judgment  of  Freeman  v.  Cooke.  He  means  the  holder  to  be  induced  to  take  the 
instrument  as  if  it  had  been  filled  up  from  the  first.  And  that  makes  a  marked 
distinction  between  such  a  case  and  the  present,  in  which  Mr.  Swan  never  did  mean 
that  any  one  should  take  this  transfer  of  the  shares  as  genuine. 

And  the  facts  in  this  case  seem  to  me  to  be  such  as  to  make  it  fall  precisely  within 
the  authority  of  The  Bank  of  Ireland  v.  Trustees  of  Evans's  Charity  (5  H.  L.  Cas.  389). 

Byles,  J.  I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer  should 
be  affirmed. 

The  shares,  by  the  constitution  of  the  Company  regulated  by  statute,  could  have 
been  transferred  by  deed  only.  The  alleged  deed  is  confessedly  void,  because  when 
it  was  executed  by  the  plaintiff,  the  grantor,  the  subject-matter  of  the  conveyance 
was  not  therein  described,  but  left  in  blank,  the  blank  being  afterwards  fraudulently 
filled  up  by  the  defendants'  agent  Oliver.  It  is  plain  upon  all  the  authorities,  that 
the  deed  as  a  deed  is  void.     Void  upon  two  grounds,  first,  that  the  subject  of  convey- 
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ance  was  inserted  after  execution ;  secondly,  that  it  was  fraudulently  inserted,  so  that 
the  deed  is  a  forgery. 

[184]  But  it  is  alleged  that  the  plaintiff  is  estopped  by  his  own  negligence  from 
relying  on  the  facts  and  shewing  the  truth,  to  wit,  that  the  alleged  deed  is  for  these 
reasons  not  his  deed. 

In  support  of  the  doctrine  that  a  man  may  in  a  Court  of  law  be  estopped  by  mere 
negligence  from  shewing  that  a  deed  is  not  really  his  deed,  no  authority  has  been 
produced  at  the  bar.  Such  a  doctrine  might  lead  to  very  dangerous  consequences, 
as  ray  brother  Williams  has  shewn.  A  man  prepares  and  executes  in  blank  a  deed 
for  the  conveyance  of  a  cottage,  his  agent  by  the  negligence  of  his  principal  is  tempted 
and  enabled  to  fill  up  the  blank  with  the  description  of  a  large  estate  belonging  to 
his  principal.  Can  it  be  contended  in  a  Court  of  law  that  the  large  estate  has  passed 
by  the  forged  deed  1 

I  am  far  from  denying  that  in  the  case  of  his  own  fraud  a  man  might  be  estopped 
from  shewing  that  a  deed  is  not  his  deed.  Suppose,  for  example,  the  vendor  of  an 
estate  to  have  i-eceived  the  purchase  money  and  to  have  handed  over  a  void  deed  to 
the  purchaser,  I  conceive  that  he  might  be  estopped  from  setting  up  the  invalidity  of 
the  execution  of  the  deed.  To  dispute  his  own  signing  and  sealing  of  the  deed  would 
be  to  perpetrate  a  fraud.  This  question  however  could  not  often  arise,  for  in  most  of 
such  cases  ratihabition  would  have  cured  defects ;  fraud,  morever,  is  an  exception  to 
all  rules. 

But  the  position  that  mere  negligence  of  an  alleged  grantor  may  estop  him  from 
shewing  that  an  instrument  purporting  to  be  his  deed  is  not  his  deed  seems  to  me 
both  novel  and  dangerous. 

The  arguments  drawn  from  negotiable  instruments  appear  altogether  inapplicable. 
The  object  of  the  law  merchant,  as  to  bills  and  notes  made  or  become  payable  to 
bearer,  is  to  secure  their  circulation  as  money ;  therefore  honest  acqui-[185]-sition 
confers  title.  To  this  despotic  but  necessary  principle  the  ordinary  rules  of  the 
common  law  are  made  to  bend.  The  misapplication  of  a  genuine  signature  written 
across  a  slip  of  stamped  paper  (which  transaction  being  a  forgery  would  in  ordinary 
cases  convey  no  title)  may  give  a  good  title  to  any  sum  fraudulently  inscribed  within 
the  limits  of  the  stamp,  and  in  America,  where  there  are  no  stamp  laws,  to  any  sum 
whatsoever.  Negligence,  in  the  maker  of  an  instrument  payable  to  bearer,  makes  no 
difference  in  his  liability  to  an  honest  holder  for  value;  the  instrument  may  be  lost 
by  the  maker  without  his  negligence  or  stolen  from  him,  still  he  must  pay.  The 
negligence  of  the  holder,  on  the  other  hand,  makes  no  difference  in  his  title.  How- 
ever gross  the  holder's  negligence,  if  it  stop  short  of  fraud  he  has  a  title.  So  that  the 
argument  from  negotiable  instruments  if  it  were  applicable  might  be  retorted,  for 
there,  as  here,  a  plaintiff  who  has  been  guilty  of  negligence  may  prevail  against  a 
defendant  who  has  been  defrauded  without  any  negligence  of  his  own  at  all.  The 
truth  is  that  in  the  case  of  a  bill  of  exchange  or  promissory  note,  as  well  as  in  the 
case  of  a  deed,  the  law  respects  the  nature  and  uses  of  the  instrument  more  than  its 
own  ordinary  rules. 

I  have  hitherto  assumed  that  the  plaintiff  in  the  case  before  the  Court  has  been 
guilty  of  negligence,  but  I  do  not  think  he  has  been  guilty  of  negligence. 

It  appears  by  the  regulations  and  practice  of  the  Company  that  no  transfer  could 
be  or  ever  was  registered  on  production  of  the  deed  of  transfer  only,  but  that  that 
deed  must  have  been,  and  always  has  been  in  practice,  accompanied  by  the  certificate 
of  the  shares  intended  to  be  transferred.  Now  the  plaintiff  kept  those  certificates, 
without  which  the  blank  deed  of  transfer  would  have  been  inoperative  to  transfer 
the  shares  in  question,  locked  up  in  a  box  of  which  he  held  the  key,  and  as  he  supposed 
and  had  a  right  [186]  to  suppose  the  only  key.  He  had  even  at  Oliver's  suggestion 
put  on  a  Chubb's  lock  for  greater  security,  and  had  afterwards  satisfied  himself  by 
personal  inspection  that  the  certificates  were  safe  in  the  box,  when  the  key  of  the  locked 
box  was  in  his  own  pocket.  It  is  probable  that  the  practice  of  Messrs.  Chubbs  to 
deliver  duplicate  keys,  known  to  Oliver,  but  unknown  to  the  plaintiff,  was  the  motive 
for  Oliver's  suggestion  ;  at  all  events  it  was  the  causa  sine  qua  non  of  the  fraud. 

This  case  therefore  is  not  the  case  of  a  principal  entrusting  his  agent  with  blank 
transfers  simply,  but  with  blank  transfers  restrained  by  a  bridle  which  the  principal 
held  in  his  own  hand,  as  he  had  a  right  to  suppose.  The  plaintiff  therefore  seems  to 
me  to  have  exercised  reasonable  care.     He  might  undoubtedly  have  taken  additional 
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precautions,  he  might  have  used  consummate,  perfect  care.     But  who  does?    If  the 
law  were  so  extreme  to  mark  negligence  what  transactions  could  stand  ? 

For  these  reasons  I  think  the  plaintiff  not  chargeable  with  negligence. 

But,  assuming  that  he  was  chargeable  with  negligence,  still  I  think  the  plaintiff 
can  recover,  because  the  plaintiff's  assumed  negligence  was  not  the  proximate  cause 
of  the  transfer  by  the  defendants.  Between  the  plaintiff  entrusting  Oliver  with  the 
blank  transfers  and  the  actual  transfer  by  the  defendant  a  series  of  causes  intervened. 
First,  the  fraudulent  secretion  of  the  duplicate  key  by  Oliver  ;  next  the  trespass  and 
larceny  by  Oliver  in  opening  the  box  and  stealing  the  securities  ;  and,  lastly,  the 
treble  forgery  committed  by  Oliver  in  inserting  the  subject-matter  of  the  transfer  and 
the  names  of  both  the  attesting  witnesses. 

Lastly,  even  had  the  plaintiff  been  guilty  of  negligence,  and  had  that  negligence 
been  the  proximate  cause  of  loss  to  the  defendants,  the  legitimate  consequence  seems 
to  me  [187]  to  be  that  an  action  lies  at  the  suit  of  the  defendants  against  the  plaintiff 
rather  than  that  the  rules  of  the  common  law  touching  the  execution  of  deeds  should 
be  violated. 

For  these  reasons  I  agree  with  the  judgment  of  the  Court  below. 

WiLLKS,  J.  If  I  am  at  liberty  to  express  an  opinion,  not  having  heard  the  whole 
of  the  argument,  I  concur  with  the  judgment  of  the  majority  of  the  Court. 

Crompton,  J.  I  am  of  opinion  that  the  conduct  of  the  plaintiff  below  was  not 
such  as  to  prevent  him  from  setting  up  the  truth,  according  to  the  rule  laid  down  in 
Freeman  v.  Cooke,  and  that  there  was  no  such  negligence  on  his  part  as  to  disentitle 
him  from  recovering  according  to  the  opinion  of  the  Judges,  as  delivered  by  Baron 
Parke,  in  TJie  Bank  of  Ireland  v.  The  Trustees  of  Evans's  Charity ;  and  1  therefore  think 
that  the  judgment  of  the  Court  below  should  be  affirmed. 

CocKBURN,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed. 

The  plaintiff  was  a  registered  shareholder  of  the  Company,  the  defendants  in  this 
action.  According  to  the  constitution  of  the  Company,  he  could  only  be  removed  from 
the  register  of  shareholders,  and  another  person  be  registered  in  his  place,  on  his 
shares  being  transferred  by  deed.  His  name  has  been  removed  from  the  register,  and 
that  of  another  person  has  been  substituted,  on  a  deed,  which,  though  it  purported 
to  be  his,  and  was  in  fact  executed  by  him,  yet  having  been  executed  in  blank,  and 
afterwards  filled  in  contrary  to  his  intention,  is  admitted  to  have  been  in  point  of  law 
a  forgery. 

Now,  it  is  plain  that  no  title  to  property,  whether  real  [188]  or  personal,  can  be 
conferred  by  an  instrument  which,  being  forged,  is  in  law  void  and  inoperative.  It 
is,  however,  contended  that,  though  no  title  to  these  shares  could  pass  by  this  deed, 
yet  that,  practically,  the  right  of  the  plaintiff  to  have  them  treated  as  his  is  barred, 
because,  as  it  is  alleged,  he  is  estopped  by  his  own  conduct  from  disputing  the 
genuineness  of  the  instrument.  The  estoppel  thus  contended  for  is  based,  first  on  the 
ground  that  the  plaintiff  has,  by  executing  the  transfers,  led  the  Company,  on  the 
reasonable  assumption  of  their  genuineness,  to  register  another  party  as  shareholder, 
and  thereby  to  place  themselves  in  a  false  and  prejudicial  position  with  reference  to 
the  supposed  transferee,  so  as  to  bring  the  case  within  the  principle  of  the  decisions  in 
Pickard  v.  Sears  and  Freeman  v.  Cooke ;  and,  secondly,  on  the  ground  that  the  plaintiff 
has  by  his  negligence  enabled  a  third  party  to  convert  a  genuine  instrument  into  a 
forged  one,  and  thereby  to  practise  a  fraud  on  the  Company  so  as  to  bring  the  case 
within  the  principle  of  the  decision  in  Young  v.  Grote,  and  the  cases  decided  on  bills  of 
exchange  and  other  negotiable  instruments.  I  am  of  opinion  that  neither  of  these 
positions  is  tenable,  and  that  no  estoppel  arises  in  the  present  case  to  prevent  the 
plaintiff  from  contesting  the  validity  of  this  transfer. 

To  bring  a  case  within  the  principle  established  by  the  decisions  in  Pickard  v.  Sears 
and  Freeman  v.  Cooke,  it  is  in  ray  opinion  essentially  necessary  that  the  representation 
or  conduct  complained  of,  whether  active  or  passive  in  its  character,  should  have  been 
intended  to  bring  about  the  result  whereby  loss  has  arisen  to  the  other  party,  or  his 
position  has  been  altered.  Here,  nothing  can  have  been  further  from  the  intention  of 
the  plaintiff,  than  that  the  deed  signed  by  him  should  be  used  for  the  purpose  of 
transferring  these  shares,  or  that  the  name  of  another  person  should  be  substituted 
for  his  on  the  register. 

[189]  As  regards  the  alleged  estoppel  by  reason  of  the  plaintiff's  negligence,  I  am 
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of  opinion  that  negligence  alone,  although  it  may  have  afforded  an  opportunity  for 
the  perpetration  of  a  forgery  by  means  of  which  another  party  has  been  damnified,  is 
not  of  itself  a  ground  of  estoppel.  The  rule  relating  to  negotiable  instruments  stands 
on  peculiar  grounds.  The  law  relating  to  these  instruments  is  part  of  the  law  merchant, 
which,  in  order  that  the  negotiability  of  such  instruments,  which  is  of  the  very  essence 
of  theii'  commercial  utility,  shall  not  be  impaired,  establishes  that  if  a  man  once  puts 
his  name  to  such  an  instrument,  he  shall  be  liable  to  a  bona  fide  owner  without  notice, 
in  respect  of  what  may  be  added  to  give  effect  or  negotiability  to  the  instrument,  not- 
withstanding this  may  be  done  in  the  absence  of  authority,  or  even  for  the  purposes 
of  fraud. 

The  case  of  Young  v.  Grote,  on  which  so  much  reliance  has  been  placed,  and  which 
is  supposed  to  have  established  this  doctrine  of  estoppel  by  reason  of  negligence,  when 
it  comes  to  be  more  closely  examined,  turns  out  to  have  been  decided  without  reference 
to  estoppel  at  all.  Neither  the  counsel  in  arguing  that  case,  nor  the  Judges  in  deciding 
it,  refer  once  to  the  docti-ine  of  estoppel.  The  question  arose  on  a  disputed  item  in 
an  account  between  a  banker  and  his  customer  which  had  been  referred  to  arbitration, 
and  the  question  raised  by  the  arbitrator  was  on  whom  the  loss  which  had  arisen  from 
payment  of  a  cheque,  in  which,  by  the  carelessness  of  the  customer,  an  opportunity 
had  been  afforded  for  increasing  the  amount,  should  fall. 

It  was  held,  not  that  the  customer  was  estopped  from  denying  that  the  cheque  was 
a  forgery,  but  that,  as  the  loss  which  would  otherwise  fall  on  the  banker,  who  had 
paid  on  a  bad  cheque,  had  been  brought  about  by  the  negligence  of  the  customer,  the 
latter  must  sustain  the  loss.  As  the  question  arose  on  an  account  submitted  to  arbitra- 
tion, the  [190]  matter  was  decided  without  reference  to  any  technicality ;  but  I  am 
disposed  to  think  that,  technically  looked  at,  the  matter  would  stand  thus :  the 
customer  would  be  entitled  to  recover  from  the  banker  the  amount  paid  on  such  a 
cheque,  the  banker  having  no  voucher  to  justify  the  payment ;  the  banker,  on  the 
other  hand,  would  be  entitled  to  recover  against  the  customer  for  the  loss  sustained 
through  the  negligence  of  the  latter. 

Possibly,  to  prevent  circuity  of  action,  the  right  of  the  banker  to  immunity  in 
respect  of  the  loss  so  brought  about  would  afford  him  a  defence  in  an  action  by  the 
customer  to  recover  the  amount.  So,  in  the  present  case,  if  through  the  negligence 
of  the  plaintiff,  the  Company  should  sustain  a  loss  with  reference  to  the  party  who 
has  been  substituted  for  him,  the  plaintiff  might  possibly  be  liable  to  the  Company ; 
and  if  his  present  demand  were  simply  a  money  demand  for  the  value  of  his  shares,  it 
may  be  that  the  loss  sustained  through  his  negligence  might  be  an  answer  to  the 
plaintiff's  action.  But  the  plaintiff  here  asks,  not  for  a  compensation  of  money  alone, 
but  also  for  a  mandamus  to  restore  him  to  his  status  as  a  registered  shareholder  of 
the  Company  ;  and  it  appears  to  me,  therefore,  that,  if  the  Company  have  any  claim 
on  the  plaintiff  in  respect  of  damage  sustained  through  his  negligence,  they  must  be 
left  to  their  cross  action  or  such  other  remedy  as  may  be  available  to  them. 

I  must,  however,  say  that,  even  if  negligence  could  form  a  ground  of  estoppel  to 
the  denial  of  the  genuineness  of  an  instrument  known  to  have  been  forged,  negligence 
does  not  appear  to  me  to  be  sufficiently  established  in  this  case.  The  mere  execution 
of  these  deeds  in  blank  would  not  have  sufficed  to  enable  Oliver,  the  plaintiff's  agent, 
to  commit  the  fraud  on  the  Company. 

By  the  rules  and  regulations  of  the  Company,  it  was  [191]  necessary  to  the  transfer 
that  the  certificates  of  the  shares  should  be  produced  on  the  registration  of  the  transfer. 
The  certificates  of  these  shares  the  plaintiff  knew  to  be  shut  up  in  a  box,  of  which,  so 
far  as  he  had  reason  to  believe,  he  alone  possessed  a  key. 

It  seems  to  me  scarcely  enough  to  constitute  negligence,  that  be  did  not  con- 
template, and  therefore  render  physically  impossible,  the  felonious  act  of  his  agent 
in  possessing  himself  of  the  certificates. 

Even  if  what  was  done  by  the  plaintiff  could  be  held  to  amount  to  negligence,  I 
am  of  opinion  that  the  negligence  would  be  too  remote  from  the  result  on  which  the 
defendants  rely,  to  constitute  a  defence.  In  The  Bank  of  Ireland  v.  The  Trustees  of 
Evans's  Charities  (5  H.  L.  Cas.  410)  Parke,  B.,  in  delivering  the  opinion  of  the  Judges 
in  the  House  of  Lords,  says:  "If  there  was  negligence  in  the  custody  of  the  seal, 
it  was  very  remotely  connected  with  the  act  of  transfer.  The  transfer  was  not  the 
necessary  or  ordinary  or  likely  result  of  that  negligence.  It  never  would  have  been, 
but  for  the  occurrence  of  a  very  extraordinary  event,  that  persons  should  be  found 
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either  so  dishonest  or  so  careless,  as  to  testify  on  the  face  of  the  instrument  that  they 
had  seen  the  seal  duly  affixed." 

Now,  here,  the  transfer  deeds  delivered  in  blank  by  the  plaintiff  were  intended 
to  have  effect  on  shares  not  in  this  but  in  another  Company.  To  repeat  the  language 
of  Parke,  B.,  "  but  for  the  occurrence  of  a  very  extraordinary  event,"  namely,  the 
forgery  and  felony  of  the  plaintiff's  agent,  the  act  of  the  plaintiff  could  not  have  had 
any  effect  on  the  shares  now  in  question.  If  there  was  negligence  at  all,  that  negli- 
gence had  reference  to  the  shares  of  the  plaintiff  in  the  Scottish  Australian  Investment 
Company. 

By  the  felonious  act  of  another,  which  could  not  have  [192]  been  within  the  con- 
templation of  the  plaintiff,  or  have  been  calculated  upon  as  likely  to  flow  out  of  that 
which  the  plaintiff  did,  the  negligence  of  the  plaintiff,  if  any,  was  converted  into  the 
means  of  committing  a  fraud  in  respect  of  these  shares. 

The  proximate  cause  of  the  fraud  perpetrated  was  the  forgery  and  felony  of  the 
agent,  and  his  fraudulent  conduct  in  converting  deeds  intended  to  operate  on  shares 
in  one  Company  into  the  means  of  disposing  of  shares  in  another. 

It  is  to  be  observed  that,  in  the  case  in  the  House  of  Lords  to  which  I  have  referred, 
it  was  unnecessary  to  decide  the  larger  question,  whether  negligence  leading  to  a 
forgery  by  which  another  party  was  defrauded  estops  the  party  guilty  of  it  from 
disputing  the  genuineness  of  the  instrument.  The  absence  of  negligence  immediately 
leading  to  the  result  was  at  once  a  sufficient  ground  on  which  to  dispose  of  the  case. 
In  Taylor  v.  The  Great  Indian  Peninsular  Railway  Company  (4  De  Gex  &  J.  559),  where 
transfers  had  been  executed  in  blank  as  to  the  particular  shares,  and  the  blanks  had 
been  fraudulently  filled  up  by  the  broker  with  shares  not  intended  by  the  transferor, 
and  the  shares  had  been  sold,  the  Lords  Justices  held  on  appeal  confirming  the  decision 
of  Vice  Chancellor  Wood,  that  the  transfer  was  void,  and  that  the  original  owner  was 
entitled  to  have  the  shares  delivered  up  and  their  registration  in  the  name  of  the 
purchaser  restrained.  That  case  is  in  point  to  the  present,  and,  in  my  opinion,  is  an 
important  authority  in  support  of  the  view  I  have  taken  in  this  case. 

Judgment  affirmed. 


[193]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Sheen  v.  Bumpstead.  May  14,  1863. — In  an  action  for  falsely  representing  that 
W.,  a  tradesman,  was  trustworthy,  the  defendant  called  as  a  witness  the  counter- 
man, who  was  acquainted  with  the  transactions  between  the  defendant  and  W., 
and  asked  him :  "  Was  W.  at  the  time  of  the  representation  trustworthy  to 
your  belief  1 "  The  defendant  also  called  four  tradesmen  of  the  same  town,  who 
were  asked  as  to  the  general  reputation  of  W.  for  trustworthiness.  Held,  in  the 
Exchequer  Chamber  (affirming  the  judgment  of  the  majority  of  the  Court  of 
Exchequer),  that  the  evidence  was  admissible. 

[S.  C.  32  L.  J.  Ex.  271 ;  10  Jur.  (N.  S.)  242 ;  11  W.  K  734 ;  8  L.  T.  832.] 

This  was  an  appeal  by  the  plaintiff  against  the  decision  of  the  Court  of  Exchequer 
in  discharging  a  rule  for  a  new  trial  on  the  ground  of  the  improper  reception  of 
evidence.  The  pleadings  and  facts  fuUv  appear  in  the  report  in  the  Court  below : 
1  H.  &  C.  358. 

D.  D.  Keane  (with  whom  was  O'Malley)  argued  for  the  plaintiff. (a)  First,  the 
question  put  to  the  witness  Adams,  whether,  to  his  belief,  Watson  was,  on  the  24th 
October,  1860,  trustworthy,  was  inadmissible.  [Blackburn,  J.  The  plaintiff  adduced 
evidence  to  prove  that  the  defendant  made  the  representation  knowing  it  to  be  false. 
Then  the  defendant's  shopman,  who  was  acquainted  with  all  the  transactions  between 
the  defendant  and  Watson,  is  asked  as  to  his  belief  respecting  the  trustworthiness  of 
Watson  :  that  is  some  evidence  for  the  jury  in  arriving  at  the  conclusion  whether  or 
no  the  defendant  acted  bona  fide.]     It  is  immaterial  what  was  the  belief  of  the  witness, 

(a)  Before  Cockburn,  C.  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J., 
Keating,  J.,  and  Mellor,  J. 
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unless  it  was  communicated  to  the  defendant.  [Cockburn,  C.  J.  The  plaintiff  gave 
evidence  of  certain  facts,  from  which  he  asked  the  jury  to  infer  that  the  defendant 
knew  that  Watson  was  not  trustworthy.  Then  the  defendant  called  a  witness,  who, 
from  his  knowledge  of  the  transactions  between  the  defendant  and  Watson,  was  com- 
petent to  form  an  opinion,  and  who  stated  that,  in  his  belief,  Watson  was  trustworthy. 
That  is  [194]  admissible  evidence,  but  whether  of  any  weight  is  a  matter  for  the 
jury.]  The  question  is,  what  was  passing  in  the  mind  of  the  defendant  at  the  time 
he  made  the  representation  1  not  what  Adams  believed.  [Mellor,  J.  The  gist  of  the 
case,  as  regards  the  scienter,  rests  on  the  transactions  with  Watson,  and  the  witness 
Adams  was  the  person  who  conducted  them,  and  therefore  competent  to  form  an 
opinion  as  to  his  trustworthiness.]  It  may  be  that  the  defendant  knew  that  Watson 
was  not  trustworthy,  and  yet  the  jury  are  asked  to  infer  that  he  w<is  because  another 
person  said  that  he  believed  it.  [Cockburn,  C.  J.  In  a  mercantile  transaction,  circum- 
stances which  would  induce  a  certain  belief  in  the  mind  of  one  man  would  very  likely 
produce  the  same  result  in  the  mind  of  another,  equally  competent  to  form  an  opinion. 
The  relative  weight  of  the  testimony  of  Adams  and  the  fact  of  Watson's  bankruptcy 
was  a  matter  for  the  jury.]  Upon  the  plaintiff's  evidence,  it  must  be  assumed,  for 
the  purpose  of  this  question,  that  Watson  was  not  trustworthy,  and  the  defendant 
was  bound  to  shew  that  he  was  not  aware  of  it.  .This  is  an  attempt  to  substitute 
the  belief  of  Adams  for  that  of  the  defendant.  If  Adams  had  been  asked  "  what 
inference  do  you  draw  from  the  transactions  with  Watson,  as  to  his  trustworthiness  1" 
the  question  might  have  been  free  from  objection.  [Blackburn,  J.  It  was  competent 
for  the  defendant  to  rebut  the  inference  which  the  jury  were  called  upon  to  draw 
from  the  plaintiff's  evidence  by  calling  a  witness,  who,  knowing  the  transactions  with 
Watson,  said  that  in  his  belief  Watson  was  trustworthy.]  The  evils  resulting  from 
the  admission  of  such  evidence  are  pointed  out  by  Bramwell,  B.,  in  his  judgment 
(1  H.  &  C.  364)  in  the  Court  below.  Secondly,  the  evidence  of  the  witnesses  as  to 
the  general  reputation  of  Watson  was  not  admissible.  The  issue  was  whether  the 
defendant  believed  that  Watson  was  trustworthy,  and  the  opinion  of  four  tradesmen 
in  the  [195]  town  is  no  evidence  of  his  belief.  In  Shrewsbury  v.  Blount  (2  Man.  &  Gr. 
475)  the  conversations  objected  to  were  admissible  in  evidence  because  they  had  been 
communicated  to  the  defendant. 

Bulwer  (with  whom  was  Cherry)  appeared  to  support  the  rule,  but  was  not  called 
upon  to  argue. 

Cockburn,  C.  J.  I  am  of  opinion  that  the  evidence  objected  to  was  admissible, 
and  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

The  case  resolves  itself  into  two  parts ;  one,  as  to  the  admissibility  of  the  question 
put  to  Adams,  the  defendant's  counterman :  "  Was  Watson  on  the  24th  of  October, 
1860,  trustworthy  to  your  belief?"  the  other,  as  to  the  admissibility  of  the  question 
put  to  the  other  witnesses,  fellow-townsmen  of  Watson,  as  to  his  general  reputation  for 
trustworthiness  as  a  tradesman.  With  respect  to  the  first  part,  the  objection  is  to 
the  form  of  the  question,  the  witness  being  asked  as  to  his  belief ;  and  certainly  at 
first  sight  it  might  seem  open  to  objection  on  that  ground.  But  the  plaintiff,  in  order 
to  shew  that  Watson  was  not  only  not  trustworthy  at  the  time  mentioned,  but  not 
trustworthy  to  the  knowledge  of  the  defendant,  gave  evidence  of  certain  circumstances 
from  which  the  jury  were  asked  to  infer  that  at  the  time  the  defendant  wrote  the 
letter  of  the  24th  October,  1860,  he  knew  that  Watson  was  not  trustworthy.  In 
answer  to  the  plaintiff's  case  the  witness  Adams  is  called,  and  in  order  to  rebut  the 
inference  sought  to  be  raised,  is  asked  whether,  knowing  of  all  the  transactions 
between  the  defendant  and  Watson,  he  believed  that  Watson  was  trustworthy.  It 
is  in  effect,  "  What  impression  did  these  transactions  produce  on  your  mind  ?"  In  my 
judgment,  that  was  a  legitimate  question,  and  one  which  the  defendant  had  a  right 
to  put. 

[196]  With  regard  to  the  question  put  to  the  other  witnesses  respecting  the 
general  reputation  of  Watson  for  trustworthiness  as  a  tradesman,  I  think  it  also  admis- 
sible. It  was  important  to  ascertain  the  state  of  mind  of  the  defendant  at  the  time  he 
made  the  representation  complained  of,  and  that  could  only  be  shewn  by  inference. 
A  plaintiff  may  not  be  able  to  bring  home  to  the  defendant  by  direct  and  positive 
evidence  a  knowledge  of  the  falsehood  of  his  representation  ;  the  plaintiff  may, 
however,  prove  certain  facts  which  necessarily  lead  to  that  inference.  Now,  suppose 
the  plaintiff  had  called  every  tradesman  in  the  town  to  say,  not  only  that  Watson 
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was  insolvent,  but  that  his  insolvency  was  notorious,  would  it  not  have  been  a  fair 
and  obvious  remai'k  to  the  jury,  that  the  defendant  must  have  known  what  was  the 
common  knowledge  of  every  other  tradesman  ?  On  the  other  hand,  if,  after  the  plain- 
tiff has  established  a  prima  facie  case  against  the  defendant,  the  latter  calls  a  number 
of  tradesmen,  who  have  had  dealings  with  Watson,  and  they  say  that  at  the  time  the 
defendant  made  the  representation,  they  believed  that  Watson  was  perfectly  solvent, 
is  not  that  strong  evidence — morally  at  least — from  which  the  jury  may  infer  that 
what  was  the  common  opinion  of  tradesmen  in  the  neighbourhood  was  shared  by  the 
defendant,  and  that  in  making  the  representation  he  acted  in  good  faith.  I  should 
hesitate  before  I  held  such  evidence  inadmissible  in  point  of  law.  It  would  clearly 
liave  been  admissible  if  it  had  tended  to  shew  that  every  tradesman,  who  had  con- 
tracted with  Watson,  believed  him  to  be  solvent.  It  is  true  that  the  defendant  only 
called  four  or  five  persons  who  had  dealings  with  Watson,  but  that  is  a  matter  for 
the  jury,  and  goes  only  to  the  weight  of  the  evidence  and  not  to  its  admissibility. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 


[197]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Young  v.  Davis  and  Another.  May  14,  1863. — No  action  lies  against  a  surveyor 
of  highways,  appointed  under  the  5  &  6  Wm.  4,  c.  50,  for  damage  resulting 
from  an  accident  caused  by  his  neglect  to  repair  the  highway.  So  held  in  the 
Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer.] 

[S.  C.  10  Jur.  (N.  S.)  79;  11  W.  E.  735;  9  L.  T.  145.  Not  applied,  Hartnall  v. 
Ryde  Commissioner. %  1863,  33  L.  J.  Q.  B.  39.  Applied,  Gibson  v.  Preston  Corporation, 
1870,  L.  K.  5  Q.  B.  220.  Adopted,  Tayloi-  v.  GreenhaJgh,  1874,  L.  R.  9  Q.  B.  489 ; 
Loughborough  Highicay  Board  v.  Curzon,  1886,  16  Q.  B.  D.  570;  Reg.  v.  Poole  Cm-- 
poration.,  1887,  19  Q.  B.  D.  608  ;  Cowley  v.  Newmarket  Local  Board,  [1892]  A.  C.  345. 
Observations  not  applied,  Bundle  v.  Ilearle,  [1898]  2  Q.  B.  88.  Referred  to,  Parsons 
V.  St.  Matthew,  Bethnal  Green,  1867,  L.  R.  3  C.  P.  58;  Maguire  v.  Liverpool 
Corporation,  [1905]  1  K.  B.  785.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  making 
absolute  a  rule  to  enter  a  nonsuit,  pursuant  to  leave  reserved  at  the  trial.  The 
pleadings  and  facts  sufficiently  appear  in  the  report  of  the  case  in  the  Court  below  : 
7  H.  &  N.  760. 

Dowdeswell  now  argued  for  the  plaintiff. («)  The  argument  was,  in  substance, 
the  same  as  that  in  the  Court  below.  The  following  additional  authorities  were  cited  : 
— Keighley's  case  (10  Rep.  139  a.) ;  Parvaby  v.  The  Lancaster  Canal  Company  (11  A.  &  E. 
223) ;  Gibbs  v.  TJie  Liverpool  Dock  Company  (3  H.  &  N.  164) ;  The  Mersey  Dock  Board  v. 
Penhallow  (7  H.  &  N.  329)  ;  Ruck  v.  Williams  (3  H.  &  N.  308) ;  MeeJc  v.  The  Whiteckipel 
Board  of  Works  (2  F.  &  F.  144) ;  Caswell  v.  Wmth  (5  E.  &  B.  849) ;  Doel  v.  Slieppard 
(5  E.  &  B.  856) ;  Nicholl  v.  Allen  (1  B.  &  S.  916). 

Mellish  appeared  for  the  defendants,  but  was  not  called  upon  to  argue. 

[198]  WiLLES,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  upon  the  question  of  liability  was  right,  and  in  that  opinion  my  Lord 
Chief  Justice  and  my  brother  Crompton  expressed  their  concurrence  before  leaving 
the  Court. 

Mr.  Dowdeswell  properly  admitted  that  but  for  the  statute  no  action  would  have 
been  maintainable  against  the  parish  or  its  servants  for  a  mere  omission  to  repair. 
The  remedy  would  have  been  by  indictment  only  against  the  parish  at  large.  It  must 
be  contended  therefore  that  the  concluding  part  of  section  6,  that  the  surveyor  should 
keep  the  roads  in  repair,  &c.,  has  the  eflfect  of  giving  an  action  against  him,  and 
Mr.  Dowdeswell  has  rested  his  argument  upon  the  effect  of  those  words,  as  if  they 
stood  alone.     It  is  not,  however,  a  proper  mode  of  construing  statutes  to  take  an 

(a)  Before  Cockburn,  C.  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J., 
Keating,  J.,  and  Mellor,  J. 
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isolated  sentence  and  discuss  its  effect,  without  looking  to  all  the  provisions  of  the 
Act,  with  a  view  to  discover  its  leading  object  and  intention,  by  the  light  of  which  all 
its  parts  may  be  properly  understood.  Now  this  act  of  parliament,  so  considered, 
appears  not  to  have  been  passed  for  the  purpose  of  creating  a  new  liability  either  in 
the  parish  or  any  other  persons,  but  simply  in  order  to  provide  machinery  whereby 
the  existing  duty  of  the  parish  to  repair  may  be  conveniently  fulfilled.  With  this 
view  it  authorizes  the  parish  to  appoint  their  surveyor  whose  duties  it  defines  by, 
amongst  others,  the  6th  section.  The  duty  of  the  parish  to  the  public,  enforceable  by 
indictment,  not  by  action,  remains.  The  duty  of  the  surveyor,  created  by  the  Act  is, 
not  to  the  public,  but  to  the  parish  which  employs  him  to  do  for  them  what  they  are 
bound  to  do;  and  for  the  breach  of  such  duty  to  the  parish  the  Act  provides  a 
penalty,  not  an  action  nor  an  indictment.  To  read  the  act  of  parliament  as  creating 
a  duty  in  the  surveyor  to  a  class  more  extensive  than  the  parish  which  [199]  employs 
him,  would  introduce  an  anomaly  not  at  all  within  the  general  scope  of  the  Act,  viz., 
a  new  liability  to  action  imposed  upon  a  servant  for  a  mere  neglect  of  his  employer's 
duty,  in  respect  of  which  moreover  such  employer  is,  in  this  particular  mode  of 
proceeding,  irresponsible. 

That  was  one  of  the  grounds  upon  which  the  judgment  of  the  Court  of  Exchequer 
proceeded,  and  as  we  think  it  sound  the  judgment  must  be  affirmed. 

We  express  no  opinion  upon  the  question  of  form,(a)  as  it  has  properly  been 
arranged  by  counsel  for  the  respective  parties. 

By  consent  of  counsel,  a  stet  processus  was  entered. 


[200]    Exchequer  Reports.    Trinity  Term,  26  Vict. 

TuRLEY  V.  Bates.  June  6,  1863. — If,  upon  a  contract  for  the  sale  of  goods,  any- 
thing remains  to  be  done  by  the  buyer,  such  as  weighing,  measuring,  or  testing 
the  goods,  if  it  appears  by  the  terms  of  the  contract  that  it  was  the  intention  of 
the  parties  that  the  property  should  pass  to  the  buyer,  it  will  pass  though  he  has 
not  done  the  act. — Therefore  where  the  plaintiff  sold  to  the  defendant  a  quantity 
of  fire  clay  at  a  certain  price  per  ton,  the  clay  to  be  carted  away  by  the  defen- 
dant, at  his  own  expense,  and  weighed  by  him  at  the  weighing  machine  of  a 
third  person :  Held,  that  the  property  in  the  clay  passed  to  the  defendant  on 
the  completion  of  the  bargain,  and  that  the  plaintiff  might  recover  the  price 
under  a  count  for  goods  bargained  and  sold,  although  the  clay  had  never  been 
weighed. 

[S.  C.  33  L.  J.  Ex.  43;  10  Jur.  (N.  S.)  368;  12  W.  R.  438;  10  L.  T.  35.  Applied, 
Kershaw  v.  Ogden,  1865,  3  H.  &  C.  721.  Referred  to,  Martineau  v.  Kitching,  1872, 
L.  R.  7  Q.  B.  449.] 

The  declaration  contained  a  special  count,  alleging  that  the  plaintiff  bargained  and 
sold,  and  the  defendant  bought  from  the  plaintiff,  a  quantity  of  fire  clay  then  deposited 
on  certain  land  of  the  plaintiff,  at  the  price  of  two  shillings  per  ton,  upon  the  terms 
that  the  defendant  should  take  away  the  goods  and  pay  for  the  same  within  a  reason- 
able time.  It  then,  after  avening  that  all  conditions  had  been  fulfilled  to  entitle  the 
plaintiff  to  have  the  goods  taken  away  and  accepted  by  the  defendant,  and  that  the 
defendant  took  away  and  accepted  a  part  of  the  goods  under  the  contract,  alleged  as 
a  breach  that  the  defendant  would  not  take  away  and  accept  the  residue  of  the  said 
goods,  or  pay  for  the  same,  whereby  the  plaintiff  lost  the  price  and  profit  he  would 
have  made. 

(a)  Dowdeswell  in  the  course  of  his  argument  submitted,  that  the  Court  of 
Exchequer  ought  not  to  have  made  the  rule  absolute  to  enter  a  nonsuit,  inasmuch 
as  the  facts  alleged  in  the  declaration  were  proved  at  the  trial;  and  that  if  the 
action  was  not  maintainable,  the  declaration  was  bad  on  the  face  of  it,  and  the 
Court  of  Exchequer  ought  to  have  arrested  the  judgment,  instead  of  directing  a 
nonsuit  to  be  entered.  Whereupon,  on  the  suggestion  of  the  Court,  the  respective 
counsel  agreed  that  if  the  Court  should  be  of  opinion  that  the  action  was  not  maintain- 
able a  stet  processus  should  be  entered. 
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The  declaration  also  contained  counts  for  goods  bargained  and  sold,  goods  sold 
and  delivered,  and  on  an  account  stated. 

The  defendant,  as  to  the  first  count,  pleaded  a  denial  of  the  buying  and  selling, 
and  of  the  plaintiffs  readiness  to  [201]  deliver  and  suffer  the  defendant  to  take 
away  the  residue.  To  the  rest  of  the  declaration  he  pleaded,  never  indebted,  and 
a  setoff. 

The  cause  was  tried,  before  Channell,  B.,  at  the  Middlesex  Sittings  after  last 
Easter  Term,  when  the  following  facts  appeared  (as  stated  in  the  judgment,  post, 
p.  207) : — The  plaintiflf  was  an  Iron  and  Coal  Master  at  Coseley  in  Staffordshire.  In 
the  year  1854,  and  between  that  and  the  year  1857,  he  excavated  and  raised  from  his 
colliery,  the  Coseley  Mooie  Colliery,  a  quantity  of  fire  clay.  This  clay  was  stacked 
in  a  heap  on  land  of  the  plaintiff  near  to  the  bank  of  his  colliery.  Before  December, 
1860,  a  portion  of  this  heap  had  been  sold  and  removed.  In  that  month  a  quantity, 
estimated  by  the  plaintiff  at  about  1500  tons,  still  remained  stacked  in  the  heap. 
The  defendant  had  before  this  time  bought  of  the  plaintiff,  and  carted  and  carried 
away,  portions  of  the  heap.  On  several  occasions,  in  December,  1860,  the  plaintiff 
and  defendant  met,  and  a  bargain  was  come  to  with  respect  to  the  clay.  This  bargain 
was  on  some  points  differently  represented  by  the  evidence  for  the  plaintiff  and  by 
that  of  the  defendant. 

According  to  the  case  for  the  plaintiff  the  bargain  concluded  was  for  the  sale  and 
purchase  of  the  entire  heap  as  then  stacked,  at  the  price  of  two  shillings  per  ton ;  the 
plaintiff  being  willing  to  take  that  price,  instead  of  a  higher  one  which  he  had 
demanded,  provided  the  whole  heap  was  taken  away,  so  that  the  ground  might  be 
cleared :  that  the  defendant  was  at  his  own  expense  to  load  and  cart  it  away ;  and 
that  the  clay,  when  on  its  way  to  the  defendant's  premises,  was  to  be  weighed  at  a 
weighing  machine  belonging  to  one  Johnson,  which  machine  the  defendant's  carts 
would  pass  on  their  way ;  and  that  the  defendant  was  to  pay  for  the  weighing. 

It  was  not  denied,  on  the  part  of  the  defendant,  that  a  bargain  was  made  to  pay 
for  such  clay  as  he  might  take  away  at  [202]  the  rate  of  two  shillings  per  ton,  nor 
that  such  clay  was  to  be  carted  and  weighed  at  his  own  expense  ;  but  it  was  contended 
by  the  defendant  that  the  bargain  was  not  for  the  whole  heap  as  it  stood,  but  only 
for  such  portion  of  the  clay  as  the  defendant  chose  to  send  for  and  cart  away,  and 
after  having  it  weighed  at  Johnson's  machine,  to  pay  for  it  at  the  rate  aforesaid.  No 
point  was  made,  on  the  Statute  of  Frauds,  that  the  contract  was  not  in  writing — 
whether  the  verbal  bargain  was  for  the  whole  or  for  only  a  portion  of  the  stack  was 
the  principal  question  in  the  cause.  It  was,  however,  further  contended  by  the  defen- 
dant that  whatever  the  quantity  contracted  to  be  bought,  it  was  bought  on  a  warranty 
by  the  plaintiff  that  the  clay  would  stand  a  red  heat. 

After  the  bargain  the  defendant  at  different  times,  as  he  thought  fit,  carted  away 
portions  of  the  clay,  in  the  whole  about  270  tons.  On  the  three  or  four  first  occasions 
of  carting  away,  the  clay  was  weighed  at  Johnson's  machine.  On  one  occasion,  the 
last,  and  without  any  notice  to  the  plaintiff,  clay  was  loaded  by  the  defendant's 
servants  and  carted  away  in  an  opposite  direction  to  the  weighing  machine,  and  such 
clay  was  taken  to  a  canal  where  it  was  loaded  into  a  boat  and  taken  by  water  carriage 
to  Liverpool.  The  plaintiff,  whilst  the  defendant's  men  were  carting  this  last  clay, 
saw  them  and  followed  them,  and  the  clay  was  gauged  on  the  barge  in  the  plaintiff's 
presence  at  twenty-two  tons. 

Evidence  was  given,  on  the  part  of  the  defendant,  that  the  clay  which  had  been 
taken  away  by  him  had  been  used  in  his  business,  and  did  not  answer  the  warranty 
alleged  to  have  been  given.  On  this  ground  also  he  denied  his  liability  to  take  or  pay 
for  more  than  had  been  removed.  This  evidence  became  immaterial,  as  the  learned 
Judge  ruled  there  was  no  evidence  of  a  warranty. 

All  the  clay  so  taken  away  by  the  defendant  had  either  [203]  been  paid  for  before 
action  brought  or  was  covered  by  a  set-off. 

The  learned  Judge  left  to  the  jury  the  question  what  was  the  bargain ;  and  they 
found,  for  the  plaintiff,  that  the  bargain  was  a  bargain  for  the  whole.  It  was  then 
further  objected  by  the  defendant,  that,  assuming  that  the  verbal  bargain  was  for  the 
sale  of  the  whole  of  the  stack  of  claj',  and  further  that  there  was  no  defence  on  the 
ground  of  warranty,  yet,  as  the  clay  sought  to  be  recovered  for  had  never  been  weighed 
at  Johnson's  machine,  the  count  for  goods  bargained  and  sold  could  not  be  maintained  ; 
and  that,  in  the  absence  of  any  evidence  of  any  fall  in  the  value  of  clay  or  other  loss 
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by  reason  of  not  taking  it  away,  the  plaintiff  could  at  most,  recover  only  nominal 
damages. 

No  evidence  of  any  actual  loss  or  damage  was  given  and  a  verdict  was  then  entered 
for  the  plaintiff,  by  consent,  for  the  sum  of  1121.  10s.  6d.,  as  the  estimated  value  of 
the  clay  not  removed,  at  the  contract  price  of  two  shillings  per  ton  :  leave  being 
reserved  to  the  defendant  to  limit  the  verdict  to  the  first  count,  and  to  nominal 
damages  on  that  count  in  case  this  Court  should  be  of  opinion  that  the  plaintiff  was 
only  entitled  to  recover  on  that  count. 

In  last  Easter  Term  a  rule  for  a  new  trial,  on  the  ground  of  misdirection  on  the 
point  of  warranty,  was  applied  for  and  refused  ;  but  a  rule  nisi  was  granted,  pursuant 
to  the  leave  reserved,  to  limit  the  verdict  to  the  first  count  and  reduce  the  damages 
to  nominal  damages  ;  against  which 

Pigott,  Serjt.,  and  H.  James  shewed  cause  in  the  present  term  (June  6).  The 
question  is  whether  the  property  in  the  clay  passed  to  the  defendant,  so  as  to  entitle 
the  plaintiff  to  recover  the  agreed  price  under  the  count  for  goods  bargained  and  sold. 
The  rule  of  law  is  clear  that  where,  on  a  contract  of  sale,  anything  remains  to  be  done 
on  the  part  of  [204]  the  seller,  until  that  is  done  the  property  does  not  vest  in  the 
buyer:  Simmons  v.  Suoift  (5  B.  &  C.  857).  In  Hanson  v.  Meyer  (6  East,  614),  by  the 
particular  terms  of  the  contract  the  price  was  made  to  depend  on  the  weight  of 
the  goods,  and  therefore,  until  their  weight  was  ascertained,  the  buyer  had  no  right 
of  property  in  them.  But  in  this  case,  by  the  terms  of  the  contract,  the  defendant 
was  to  cart  away  the  clay  at  his  own  expense,  and  weigh  it  at  the  weighing  machine 
of  a  third  person.  [Channell,  B.,  referred  to  Gilmoi-e  v.  Supple  (11  Moo.  P.  C.  551).] 
Nothing  remained  to  be  done  on  the  part  of  the  plaintiff,  and  the  defendant  had  a 
right  to  the  possession  of  the  clay,  the  weight  of  which  was  to  be  ascertained  by  him. 
Suppose  a  butcher  bought  an  ox  in  a  field,  under  a  contract  that  when  killed  he  should 
ascertain  its  weight,  and  he  afterwards  took  the  ox  away  and  killed  it,  could  it  be 
said  that  no  property  vested  in  him  until  it  was  weighed.  [Martin,  B.  That  is 
merely  the  same  question  in  another  form.]  In  Gilmour  v.  Supple  (11  Moo.  P.  C.  551), 
Sir  C.  Cresswell,  in  delivering  the  opinion  of  the  Court,  said :  "  By  the  law  of 
England,  by  a  contract  for  the  sale  of  specific  ascertained  goods,  the  property  immedi- 
ately vests  in  the  buyer,  and  a  right  to  the  price  in  the  seller,  unless  it  can  be  shewn 
that  such  was  not  the  intention  of  the  parties."  Here,  by  the  terms  of  the  contract, 
the  parties  intended  that  the  property  in  the  clay  should  pass  to  the  defendant  before 
it  was  weighed,  because  the  defendant  undertook  to  remove  and  weigh  it.  Could 
the  plaintiff'  retake  possession  of  it  because  it  was  not  weighed  1  In  Blackburn  on 
Contract  of  Sale,  p.  151,  it  is  said  that  the  rules  "are  twofold :  the  first  is  that  where, 
by  the  agreement,  the  vendor  is  to  do  anything  to  the  goods  for  the  purpose  of  putting 
them  into  that  state  in  which  the  purchaser  is  to  be  bound  to  accept  them,  or,  as  it 
is  sometimes  worded,  into  a  deliver-[205]-able  state,  the  performance  of  those  things 
shall  (in  the  absence  of  circumstances  indicating  a  contrary  intention)  be  taken  to  be 
a  condition  precedent  to  the  vesting  of  the  property.  The  second  is,  that  where 
anything  remains  to  be  done  to  the  goods  for  the  purpose  of  ascertaining  the  price  as 
by  weighing,  measuring,  or  testing  the  goods,  where  the  price  is  to  depend  on  the 
quantity  or  quality  of  the  goods ;  the  performance  of  these  things,  also,  shall  be  a 
condition  precedent  to  the  transfer  of  the  property,  although  the  individual  goods  be 
ascertained,  and  they  are  in  the  state  in  which  they  ought  to  be  accepted."  In  Rugg 
v.  Minett  (11  East,  210)  and  Zugury  v.  Furnall  (2  Camp.  240)  something  remained  to 
be  done  by  the  sellers  to  ascertain  the  amount  of  the  price,  and  that  not  having  been 
done,  the  goods,  which  were  destroyed  by  tire,  remained  at  the  seller's  risk.  But 
where  the  buyer,  for  his  own'  satisfaction,  has  the  option  of  weighing  the  goods,  but 
the  seller  has  no  such  privilege  or  duty,  the  sale  is  complete,  and  the  property  trans- 
ferred to  the  buyer  as  soon  as  the  bargain  has  been  concluded  :  Swanwick  v.  Sothern 
(9  A.  &  E.  895).  Suppose  the  defendant  had  taken  away  and  sold  all  the  clay,  would 
it  have  been  any  answer  to  an  action  for  the  price  that  he  had  never  weighed  itl 
[Bramwell,  B.  Suppose  a  contract  for  the  supply  of  gas  at  so  much  per  cubic  foot, 
the  gas  would  be  consumed  before  the  quantity  was  ascertained,  and  could  it  be  said 
that  until  that  was  done  the  property  did  not  pass?  [Martin,  B.  W;is  not  the 
defendant  a  wrong-doer  in  taking  the  goods  without  weighing  them?]  If  so,  the 
plaintiff  may  waive  the  tort  and  sue  for  their  price. 

Overend  and  Quain,  in  support  of  the  rule.     It  is  immaterial  whether  the  act  is 
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to  be  done  by  the  buyer  or  seller ;  [206]  so  long  as  anything  remains  to  be  done  for 
the  purpose  of  ascertaining  the  price  of  the  goods  or  their  weight,  or  measurement, 
the  right  of  property  and  risk  of  loss  are  not  altered  :  Addison  on  Contracts,  p.  223, 
4th  ed. ;  Gilmore  v.  Supple  (11  Moo.  P.  C.  551).  The  French  Code  prescribes  the 
same  rule  of  law:  Code  Civil,  liv.  iii.  tit.  vi.  chap.  1,  Art.  1585,(&)  1586,(c)  1587. (c?) 
If  it  appears  by  the  terms  of  the  contract  that  the  intention  of  the  parties  was  that 
no  property  should  pass  until  something  was  done,  it  will  not  pass.  In  Gilmore  v. 
Supple  (11  Moo.  P.  C.  551)  Sir  C.  Cresswell  said,  "Another  rule  may  be  extracted 
from  the  case  of  Bugg  v.  Mineit  (11  East,  210),  namely,  that  where  the  seller  is  to  do 
some  act  for  the  benefit  of  the  buyer,  to  place  the  goods  sold  in  a  state  to  be  delivered, 
until  he  has  done  it  the  property  does  not  pass.  .  .  .  So,  also,  if  an  act  remains  to 
be  done  by  or  on  behalf  of  both  parties  before  the  goods  are  delivered,  the  property 
is  not  changed ;  of  which  Wallace  v.  Breeds  (13  East,  522)  furnishes  an  instance." 
Therefore  it  is  a  question  of  intention.  In  the  case  put  of  gas  to  be  supplied  at  so 
much  the  cubic  foot,  it  is  evident  that  the  quantity  could  not  be  ascertained  until  the 
gas  was  consumed,  and  therefore  the  intention  was  that  the  property  should  pass.  In 
Kent's  Commentaries,  vol.  2,  part  v.  lee.  xxxix.  s.  495,  10th  ed.,  it  is  said,  "It  is  a 
fundamental  principle  pervading  everywhere  the  doctrine  of  sales  [207]  of  chattels, 
that  if  the  goods  of  different  value  be  sold  in  bulk,  and  not  separately,  and  for  a  single 
price,  or  per  aversionem,  in  the  language  of  the  civilians,  the  sale  is  perfect  and  the 
risk  with  the  buyer ;  but  if  they  be  sold  by  number,  weight,  or  measure,  the  sale  is 
incomplete,  and  the  risk  continues  with  the  seller,  until  the  specific  property  be 
separated  and  identified."  The  rule  is  stated  in  similar  terms  by  Troplong  in  his 
Commentary  on  the  Droit  Civil,  chap.  1,  "De  la  Vente"  (Art.  1585),  s.  90.(a)  They 
also  cited  from  Blackburn  on  Contract  of  Sale,  p.  177,  the  extract  from  Pothier,  "Du 
Contrat  de  Vente,"  partie  iv.  and  the  judgment  of  Littledale,  J.,  in  Simmons  v.  Swift 
(5  B.  &  C.  857,  864). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  following  Michaelmas  Vacation 
(December  6),  by 

Channell,  B.  This  was  an  action  tried  before  me  at  the  Middlesex  Sittings, 
in  last  Easter  Term.  (His  Lordship  then  stated  the  pleadings,  and  proceeded.)  At 
the  trial  a  verdict  was  found  for  the  plaintiff,  damages  1121.  10s.  6d.,  with  leave 
reserved  to  the  defendant  to  move  to  reduce  the  verdict  to  nominal  damages  on  the 
ground  hereinafter  mentioned.  (His  Lordship  then  stated  the  facts  as  above  set  forth, 
p.  201.)  This  rule  was  argued  before  the  Lord  Chief  Baron,  my  brother  Bramwell, 
and  myself. 

For  the  plaintiff  it  was  contended,  that  where  full  authority  was  given  to  the 
buyer  to  remove  the  clay  sold,  and  all  that  the  seller  had  to  do  according  to  the 
contract  was  com-[208]-plete,  and  where  everything  that  remained  to  be  done  was 
to  be  done  by  the  buyer  at  his  own  expense,  viz.,  as  in  this  case,  to  cart  away  and 
have  the  clay  weighed  at  his  own  expense,  it  must  be  taken  as  if  there  had  been  such 
a  bargain  and  sale  as  to  pass  the  property  though  the  clay  had  not  been  removed  and 
weighed,  and  that  the  contract  price  might  be  recoverable  on  the  count  for  goods 
bargained  and  sold. 

For  the  defendant  it  was  contended,  that  taking  the  case  on  the  plaintiff's  evidence, 

(J))  1585.  "Lorsque  des  marchandises  ne  sont  pas  vendues  en  bloc,  mais  au  poids, 
au  conipte,  ou  a  la  mesure,  la  vente  n'est  point  parfaite,  en  ce  sens  que  les  choses  vendues 
sont  aux  risques  du  vendeur  jusqu'k  ce  qu'elles  soient  pesees,  comptees,  ou  mesurees ; 
mais  I'acheteur  pent  en  demander  ou  la  deliverance  ou  des  dommages-interests,  s'il  y 
a  lieu  en  cas  d'inexecution  de  I'engagement." 

(c)  1586.  "Si,  au  contraire,  les  marchandises  out  ete  vendues  en  bloc,  la  vente  est 
parfaite  quoique  les  marchandises  n'aientpas  encore  ete  pesees,  comptees  ou  mesurees." 

{d)  1587.  "A  I'egard  du  vin,  de  I'huile  et  des  autres  choses  que  Ton  est  dans 
I'usage  de  gouter  avant  d'en  faire  I'achat,  il  n'y  a  point  de  vente  tant  que  I'acheteur 
ne  les  a  pas  goAtees  et  agr^ees." 

(a)  "  Le  prix  est  incertain  tant  que  le  mesurage  n'a  pas  fait  connaitre  le  detail  de 
la  quantite  vendue.  Or,  I'incertitude  dans  le  prix  rend  la  vente  conditionnelle,  lorsque, 
pour  passer  de  I'incertain  au  certain,  il  faut  remplir  une  condition  telle  que  celle  du 
comptage,  du  mesurage  ou  du  pesage." 
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and  as  found  by  the  jury,  that  there  had  been  a  removal  and  weighing  of  part  of  the 
clay,  yet  no  property  passed  in  any  clay  until  the  clay  had  been  weighed  at  Johnson's 
machine  and  the  quantity  and  price  thus  ascertained,  so  as  to  entitle  the  plaintiff  to 
recover  on  the  count  for  goods  bargained  and  sold. 

In  the  course  of  the  argument  for  the  defendant  we  were  referred  to  several  cases 
decided  in  our  Courts  which  were  said  to  govern  the  question,  and  to  a  passage  from 
my  brother  Blackburn's  Treatise  on  Contract  of  Sale,  part  2,  chap,  2,  p.  152.  It  was 
argued  that  the  rule  reducible  from  these  authorities  was,  that  so  long  as  a  price  had 
been  agreed  upon  according  to  quantity,  to  be  ascertained  by  weighing,  that  until  tho 
goods  had  been  weighed  and  the  price  so  ascertained  the  contract  was  incomplete ; 
which  rule  it  was  said  was  in  accordance  with  the  rule  given  in  Pothier  Contr.  de  Vente, 
with  Kent's  Commentaries,  vol.  2,  p.  405,  s.  309,  New  York  editioH,  1849,  the  Code 
Civil,  liv.  iii.  tit.  vi.  chap.  1,  Art.  1585,  1586,  1587. 

The  rule  as  stated  in  Blackburn  on  Contract  of  Sale,  p.  152,  is  "That  where  any- 
thing remains  to  be  done  to  the  goods  for  the  purpose  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the  goods  where  the  price  is  to  depend  on  the  quantity 
or  quality  of  the  goods,  the  performance  of  these  things,  also,  shall  be  a  condition 
precedent  to  the  transfer  of  the  property,  although  the  indi-[209]-vidual  goods  be 
ascertained,  and  they  are  in  the  state  in  which  they  ought  to  be  accepted." 

After  adverting  to  the  rule  as  one  wholly  adopted  from  the  civil  law,  the  learned 
author  (at  page  153)  says:  "In  general,  the  weighing,  &c.,  must  from  the  nature  of 
things  be  intended  to  be  done  before  the  buyer  takes  possession  of  the  goods,  but 
that  is  quite  a  different  thing  from  intending  it  to  be  done  before  the  vesting  of  the 
property ;  and  as  it  must  in  general  be  intended  that  both  the  parties  shall  concur 
in  the  act  of  weighing  when  the  price  is  to  depend  on  the  weight,  there  seems  little 
reason  why,  in  cases  where  the  specific  goods  are  agreed  upon,  it  should  be  supposed 
to  be  the  intention  of  the  parties  to  render  the  delay  of  that  act,  in  which  the  buyer  is 
to  concur,  beneficial  to  him.  Whilst  the  price  remains  unascertained,  the  sale  is  clearly 
not  for  a  certain  sum  of  money,  and  therefore  does  not  come  within  the  civilian's  definition 
of  a  perfect  sale,  transferring  the  risk  and  gain  of  the  thing  sold ;  but  the  English 
law  does  not  require  that  the  consideration  for  a  bargain  and  sale  should  be  in  monies 
numbered  provided  it  be  of  value." 

The  learned  author,  however,  considered  the  rule  he  mentions  to  prevail  here,  and 
to  rest  upon  the  authority  of  the  English  decided  cases.  Several  cases  are  then  cited 
in  the  treatise:  Hanson  v.  Meyer  (6  East,  614);  Hinde  v.  Whitehouse  (7  East,  558); 
Rugg  v.  Minett  (11  East,  210);  Zagury  v.  Furnall  (2  Camp.  240);  Simmans  v.  Swift 
(5  B.  &  C.  857) ;  Laidler  v.  Burlinsm  (2  M.  &  W.  602) ;  Tripp  v.  Armitage  (4  M.  &  W. 
687).  The  author  further  observes,  "  That  if  it  appear  from  the  agreement  that  the 
intention  of  the  parties  is  that  the  property  shall  pass  presently,  the  property  does 
pass,  though  [210]  there  remain  acts  to  be  done  by  the  vendor  before  the  goods  are 
deliverable  : "  citing  Wood  v.  liussell  (5  B.  &  A.  942) ;  Clarke  v.  Spence  (4  A.  &  E.  448). 

It  is  very  doubtful  whether  in  stating  the  rule  to  be  that  where  anything  remains 
to  be  done  to  the  goods  for  ascertaining  the  price  as  weighing,  &c.,  the  performance 
was  a  condition  precedent  to  the  transfer  of  the  property,  it  was  meant  by  the  learned 
author  to  include  a  case  where  all  that  remained  to  be  done  was  to  be  done  by  the 
buyer  with  full  authority  from  the  seller  to  do  the  act. 

In  Hanson  v.  Meyer  the  weighing  was  to  precede  the  delivery,  and  was  a  condition 
precedent  to  the  purchaser's  right  to  take  possession  and  to  a  complete  present  right 
of  property.  In  Hinde  v.  IVhitchouse,  which  was  a  case  of  a  sale  by  auction,  it  was 
held  that  though  the  duties  to  the  Crown  remained  to  be  paid  by  the  seller  before 
possession  could  be  had  by  the  buyer,  the  property  passed  from  the  time  of  sale ;  the 
words  of  the  conditions  shewing  that  intention.  In  liitgg  v.  Minett  a  duty  remained 
to  be  performed  by  the  sellers ;  and  Lord  EUenborough  stated  the  test  be  "  whether 
everything  had  been  done  by  the  sellers  which  lay  upon  them  to  perform  in  order 
to  put  the  goods  in  a  deliverable  state;"  and  Mr.  Justice  Bayley,  in  efl'ect,  adopted 
the  same  test.  Zagury  v.  I\irnall  is  an  authority  to  the  same  effect.  There  it  was 
the  duty  of  the  seller  to  count  the  skins  in  each  bale,  and  the  price  was  for  a  certain 
sum  per  dozen  skins.  In  Simmons  v.  Swift,  the  authority  most  in  point  for  the  defen- 
dant, it  was  a  part  of  the  contract  there  for  the  sale  of  a  stack  of  bark  at  91.  per  ton, 
that  the  bark  should  be  weighed,  and  the  concurrence  of  the  seller  in  the  act  of 
weighing  was  necessary.     Bayley,  J.,  after  stating  the  general  principle  says :  "  If 
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anything  remains  to  be  done  on  the  part  of  the  seller,  until  that  is  done  the  property 
is  not  changed. 

[211]  From  a  consideration  of  these  cases,  it  appears  that  the  principle  involved 
in  the  rule  above  quoted  is,  that  something  remains  to  be  done  by  the  seller.  It  is, 
therefore,  very  doubtful,  as  before  stated,  whether  the  present  case  comes  within  the 
principle  of  the  rule.  But,  however  that  may  be,  it  is  clear  that  this  rule  does  not 
apply  if  the  parties  have  made  it  sufficiently  clear  whether  or  not  they  intend  that  the 
property  shall  pass  at  once,  and  that  their  intention  must  be  looked  at  in  every  case. 
This  is  clearly  laid  down  in  the  case  of  Logan  v.  Le  Mesurier  (11  Moo.  P.  C.  C.  116) 
and  in  Hinde  v.  Whitehouse  (7  East,  558),  cited  supra,  and  in  Blackburn  on  Contract  of 
Sale,  p.  151. 

In  the  present  case  the  jury  have,  in  effect,  adopted  the  plaintiff's  version  of  the 
bargain,  by  their  finding  that  it  was  for  the  whole  heap.  And  taking  that  view  of  the 
case,  it  seems  to  us  clear  that  the  intention  of  the  parties  was  that  the  property  in 
the  whole  heap  should  pass,  notwithstanding  the  clay  was  to  be  weighed  at  Johnson's 
machine ;  and  we,  therefore,  think  that  the  rule  to  reduce  the  damages  must  be 
discharged. 

Kule  discharged,  (c) 

[212]  Knapp  v.  The  London,  Chatham  and  Dover  Railw^ay  Company. 
May  27,  30,  1863. — To  a  count  framed  on  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  alleging  that  the  defendants,  a  railway  Company,  having 
taken  the  plaintiff's  house  for  their  works,  made  default  in  issuing  their  warrant 
to  the  sheriff  to  summon  a  jury  for  settling  the  compensation,  whereby  they 
became  liable  to  pay  the  amount  claimed,  the  defendants  pleaded,  that  the  plain- 
tiff had  no  greater  interest  in  the  house  than  as  tenant  from  year  to  year ;  to 
which  the  plaintiff  replied  that  he  was  never  required  to  give  up  possession  of  the 
house,  and  that  the  defendants  without  his  consent  entered  upon  and  took  it, 
without  any  notice  to  him.  Held,  on  demurrer  to  the  plea  and  replication,  that 
the  plea  was  good,  since  the  plaintiff,  having  no  greater  interest  in  the  house  than 
as  tenant  from  year  to  year,  was  not  entitled  to  have  the  compensation  claimed 
settled  by  a  jury,  but  could  only  obtain  it  by  the  determination  of  justices  under 
the  121st  section. — To  a  count  for  entering  the  plaintiff's  house  and  ejecting  and 
expelling  him  therefrom,  the  defendants  pleaded  that  the  house  wss  delineated 
on  the  plans  and  described  in  the  books  of  reference  deposited  as  in  their  Act 
mentioned,  and  that  it  was  necessary  to  take  and  use  the  house  for  the  purposes 
of  that  Act :  that  they  entered  and  took  possession  of  the  house  with  the  consent 
of  the  owners  and  occupiers  thereof,  and  after  such  entry  and  possession  taken 
the  plaintiff  took  possession  of  the  house  and  occupied  the  same,  and  the  defen- 
dants, because  it  was  necessary  for  the  construction  of  their  works  authorized  by 
that  Act,  entered  the  said  house,  the  plaintiff  not  then  being  therein,  and  pulled 
down  the  same.  Held,  on  demurrer,  that  the  plea  was  good,  for  the  defendants 
having  entered  with  the  consent  of  the  owners  and  occupiers  of  the  house  could 
not  afterwards  be  treated  as  trespassers. — To  a  count  alleging  that  the  plaintiff 
was  entitled  to  support  for  his  house  from  an  adjoining  house,  and  that  the  defen- 
dants wrongfully  deprived  the  plaintiff  of  the  support  of  the  adjoining  house,  by 
negligently  and  improperly  pulling  down  the  same,  without  taking  any  care  to 
secure  the  plaintiff's  house  against  the  consequences  of  such  pulling  down,  the 
defendants  pleaded  (except  as  to  so  much  of  the  count  as  charged  them  with 
having  negligently  and  improperly  pulled  down  the  adjoining  house)  that  the 
same  was  delineated  in  the  plans  and  described  in  the  books  of  reference  deposited 
as  in  their  Act  mentioned ;  and  that  because  it  was  necessary  in  order  to  make 
the  railway  authorized  by  that  Act  they  pulled  down  the  said  house.  Held,  on 
demurrer,  that  the  plea  was  good. 

[S.  C.  32  L.  J.  Ex.  236;  9  Jur.  (N.  S.)  761 ;  11  W.  R.  890;  8  L.  T.  541.] 

The  first  count  of  the  declaration  stated,  that  before  the  committing  the  grievances 
thereinafter  mentioned,  the  defendants  had  been  empowered  by  act  of  parliament  to 

(c)  See  Woodley  v.  Coventry,  ante,  p.  164. 
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take  and  execute  certain  works,  to  wit,  a  railway,  and  the  plaintiff  was  possessed  of  a 
messuage,  tenement  and  hereditaments,  known  as  4  Union  Place,  in  the  parish  of 
Christ  Church,  in  the  county  of  Surrey ;  and  the  defendants  having  tjiken  the  same 
for,  and  injuriously  affected  the  same  by  the  execution  of  their  works,  and  not  having 
made  any  satisfaction  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  or  their  special  Act,  or  any  Act  incorporated  therewith,  or  otherwise,  and  the 
compensation  claimed  by  the  plaintiff  in  such  case  exceeding  501.,  and  [213]  the  plain- 
tiff desiring  to  have  the  same  determined  by  the  verdict  of  a  jury,  gave  notice  in 
writing  to  the  defendants,  being  the  promoters  of  the  undertaking,  of  such  his  desire, 
and  stated  in  such  notice  the  nature  of  his  interest  in  the  said  messuage,  tenement, 
and  hereditaments  in  respect  of  which  he  claimed  compensation  and  the  amount  of  the 
compensation  so  claimed,  and  the  defendants  were  not  willing  to  pay  the  amount  of 
compensation  so  claimed,  and  did  not  enter  into  any  written  agreement  for  that  pur- 
pose within  twenty-one  days  after  the  receipt  of  the  said  notice ;  and  the  defendants 
did  not  within  twenty-one  days  after  the  receipt  of  such  notice  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settling  the  said  compensation  in  manner  provided  by 
the  Lands  Clauses  Consolidation  Act,  1845,  but  therein  made  default,  and  thereby 
became  liable  to  pay  to  the  plaintiff  the  amount  of  compensation  so  claimed  as  afore- 
said ;  nevertheless,  although  before  suit  everything  had  happened  necessary  to  entitle 
the  plaintiff  to  payment  by  the  defendants  to  him  of  the  said  amount,  to  wit,  1501., 
no  part  thereof  hath  been  paid. 

Second  count.  That  the  defendants  took  and  entered  the  plaintiffs  messuage  or 
dwelling-house,  situate  and  being  at  4  Union  Place,  in  the  parish  and  county  aforesaid, 
and  ejected  and  expelled  the  plaintiff  therefrom,  and  pulled  down  and  destroyed  the 
said  messuage  or  dwelling-house,  and  converted  and  disposed  of  the  materials  thereof 
to  their  own  use. 

Fourth  count.  That  the  plaintiff  was  possessed  of  a  messuage  or  dwelling-house 
adjoining  a  certain  other  house,  and  was  entitled  to  support  for  his  said  house  from 
the  said  adjoining  house ;  and  the  defendants  wrongfully  deprived  the  plaintiff  of  the 
support  of  the  said  adjoining  house,  to  wit,  by  negligently  and  improperly  pulling 
down  and  prostrating  the  same,  without  taking  due  or  any  care  or  precaution  what- 
ever to  support  or  secure  the  said  house  of  the  [214]  plaintiff  against  the  consequences 
of  such  pulling  down  and  prostrating  as  aforesaid :  whereby  the  plaintiff's  said 
messuage  or  dwelling  house  was  rendered  dangerous  and  uninhabitable,  and  fell  down, 
and  the  plaintiff,  together  with  his  family,  were  compelled  to  quit  the  same,  and  the 
plaintiff  was  thereby  put  to  expense  by  necessarily  procuring  another  habitation  for 
himself  and  his  said  family,  &c. 

Plea  to  first  count.  That  the  plaintiff,  at  the  times  when  the  notice  was  given,  and 
the  messuage,  tenements  and  hereditaments  taken,  as  in  that  count  mentioned,  had 
no  greater  interest  therein  than  as  a  tenant  for  a  year,  or  from  year  to  year. 

Fifth  plea  to  second  count.  That  the  said  messuage  or  dwelling  house  was  delineated 
on  the  plans,  and  described  in  the  books  of  reference  deposited  as  in  the  London, 
Chatham  and  Dover  Act,  1860,  mentioned ;  and  it  was  necessary  to  enter  upon,  take 
and  use  the  same  for  the  purposes  of  that  Act.  Averments  :  that  before  the  grievances 
in  the  second  count  mentioned,  the  defendants  entered  and  took  possession  of  the 
said  messuage  or  dwelling  house  in  the  first  count  mentioned,  with  the  consent 
of  the  owners  and  occupiers  thereof,  and  after  such  entry  and  possession  taken, 
the  plaintiff  took  possession  of  the  said  messuage,  and  occupied  the  same ;  and  the 
defendants,  because  it  was  necessary  for  the  construction  of  the  works,  to  wit,  the  city 
section  of  the  railways  in  that  Act  described  as  the  Metropolitan  Extensions,  and 
authorized  by  that  Act,  entered  the  said  messuage  or  dwelling  house,  the  plaintiff  not 
then  being  therein,  and  pulled  down  and  destroyed  the  same,  and  converted  and  dis- 
posed of  the  materials  thereof  to  their  own  use,  as  they  lawfully  might  under  the 
provisions  of  the  said  Act  and  the  other  Acts  incorporated  therewith  :  all  which 
acts  of  the  defendants  are  the  grievances  in  the  second  count  of  the  declaration 
complained  of. 

[215]  Eighth  plea  to  fourth  count.  Except  as  to  so  much  of  the  same  as  charges 
the  defendants  with  having  negligently  and  improperly  pulled  down  and  prostrated 
the  house  adjoining  the  house  of  the  plaintiff:  that  the  said  house  so  alleged  to  have 
been  pulled  down  and  prostrated  was  delineated  in  the  plans  and  described  in  the 
books  of  reference  deposited  as  in  the  London,  Chatham  and  Dover  Railway  Act,  1860, 
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mentioned  ;  and  it  was  necessary,  for  the  purposes  of  that  Act,  to  enter  upon,  and 
take  and  use  the  same,  and  to  pull  down  and  prostrate  the  same.  Averments :  that 
all  things  were  done  and  happened  to  entitle  the  defendants  to  enter  upon  the  said 
house,  and  to  take,  use,  pull  down,  and  prostrate  the  same ;  and  because  it  was  neces- 
sary, as  aforesaid,  for  the  construction  of  the  works,  and  in  order  to  make  the  railways 
authorized  by  the  said  Act,  in  the  lines  and  according  to  the  levels  defined  upon  the 
plans  and  sections  deposited  as  in  the  said  Act  mentioned,  they  did  pull  down  and 
prostrate  the  said  house :  by  reason  whereof,  the  plaintiffs  messuage  or  dwelling-house 
was  necessarily  rendered  dangerous  and  uncomfortable,  and  fell  down,  as  in  the  fourth 
count  mentioned. 

Demurrer  to  first,  fifth  and  eighth  pleas,  and  joinder  therein. 

Replication  to  first  plea.  That  the  plaintiff  had  not,  at  any  time  before  the  giving 
of  the  said  notice,  been  required  to  give  up  possession  of  the  said  messuage,  tenement 
and  hereditaments  taken  as  aforesaid  ;  but  the  defendants  had,  without  the  plaintiff's 
consent,  entered  upon  and  taken,  as  in  the  declaration  mentioned,  the  said  premises, 
without  any  notice  to  the  plaintiff. 

Demurrer  to  replication,  and  joinder  therein. 

Garth,  for  the  plaintifi"  (May  27).  The  first  count  of  the  declaration  is  founded  on 
the  provisions  of  the  68th  section  [216]  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18).  That  section  provides  for  cases  in  which  a  party  is  entitled  to 
compensation  "  in  respect  of  any  lands,  or  of  any  interest  therein,  which  shall  have 
been  taken  for,  or  injuriously  affected  by  the  execution  of  the  works,  and  for  which 
the  promoters  of  the  undertaking  shall  not  have  made  satisfaction."  If  the  compensa- 
tion claimed  exceeds  501.,  the  party  may  have  the  same  settled  by  arbiti'ation,  or  a 
jury.  If  he  desires  to  have  the  compensation  settled  by  a  jury,  he  may  give  notice  of 
his  desire  to  the  promoters  of  the  undertaking,  and,  unless  they  are  willing  to  pay 
the  amount  claimed,  they  must,  within  twenty-one  days  after  the  receipt  of  the  notice, 
issue  their  warrant  to  the  sheriff"  to  summon  a  jury  for  settling  the  same,  and  in  default 
thereof,  they  become  liable  to  pay  the  party  so  entitled  the  amount  of  compensation 
claimed,  and  the  same  may  be  recovered  by  action  in  any  of  the  superior  Courts.  The 
first  plea  is  framed  upon  the  121st  section,  which  provides,  that  "if  any  such  lands 
shall  be  in  the  possession  of  any  person  having  no  greater  interest  therein  than  as  a 
tenant  for  a  year,  or  from  year  to  year,  and  if  such  person  be  required  to  give  up 
possession  of  any  lands  so  occupied  by  him  before  the  expiration  of  his  term  or 
interest  therein,  he  shall  be  entitled  to  compensation  for  the  value  of  his  unexpired 
term,  or  interest  in  such  lands,"  &c.,  "and  the  amount  of  such  compensation  shall 
be  determined  by  two  justices."  It  is  evident  that  section  only  applies  where  the 
Company  has  not  taken  possession  of  the  lands  ;  for  it  goes  on  to  provide  that  "  upon 
payment  or  tender  of  the  amount  of  such  compensation  all  such  persons  shall  respect- 
ively deliver  up  to  the  promoters  of  the  undertaking,  &c.,  any  such  lands  in  their 
possession."  Not  only  is  this  case  not  within  the  terms  of  that  section,  but  it  is 
excluded  by  the  replication,  which  shews  that  the  plaintiff"  was  never  required  to  give 
up  possession,  and  that  the  defendants  have  entered  upon  and  taken  [217]  the  land 
without  his  consent  or  notice  to  him.  The  6th  section  is  the  first  of  a  series  of  clauses 
with  respect  to  the  purchase  of  lands  by  agreement.  Then  follows  a  series  of  clauses 
with  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by  agreement. 
These  commence  with  the  16th  section;  and  the  23rd  provides  for  cases  where  the 
compensation  claimed  exceeds  501.,  and  the  Company  have  not  taken  possession  of 
the  lands.  In  that  case,  if  the  compensation  is  to  be  determined  by  a  jury,  the 
promoters  of  the  undertaking  are  required,  by  the  39th  section,  to  issue  their  warrant 
to  the  sheriff"  to  summon  a  jury,  but  no  time  is  prescribed  for  that  purpose.  Where, 
however,  the  promoters  have  taken  possession  of  the  lands  they  are  required  by  the 
68th  section  to  issue  their  warrant  for  a  jury  within  twenty-one  days  after  the  receipt 
of  notice  that  the  party  entitled  desires  to  have  the  compensation  settled  by  a  jury. 
The  object  of  that  enactment  is  to  provide  a  speedy  remedy  where  possession  has  been 
taken  of  the  lands ;  and  it  is  of  a  penal  nature,  rendering  the  promoters  liable  to 
pay  the  compensation  claimed  in  default  of  compliance  with  its  provisions.  By 
construing  the  general  words  of  the  68th  section,  as  restricted  by  the  121st,  a  tenant 
from  year  to  year  will  be  deprived  of  the  speedy  remedy  provided  by  the  68th, 
although  the  promoters  have  taken  possession  of  the  lands.  The  point  now  raised 
was  not  argued  in  Regina  v.  The  Mancliester,  Sheffield  and  Lincolnshire  Railway  Company 
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(4  E.  &  B.  88),  but  it  is  conceded  that  the  decision  in  that  case  is  adverse  to  the 
plaintiff. 

Secondly,  the  plea  to  the  second  count  is  bad.  It,  in  substance,  alleges  that  the 
Company  were  authorized  by  their  act  of  parliament  to  take  possession  of  the  plaintiff's 
house,  and  that  they  did  so  with  the  consent  of  the  owners  and  occupiers :  that  after- 
wards the  plaintiff  took  possession  of  and  [218]  occupied  the  house,  and  that  the  defen- 
dants, because  it  was  necessary  for  the  construction  of  their  works,  pulled  it  down. 
The  plea  does  not  state  that  the  plaintiff  took  possession  wrongfully,  and  therefore  it 
must  be  assumed  that  his  possession  was  rightful.  The  plea  amounts  to  this,  that  whilst 
the  plaintiff  was  in  lawful  possession  of  the  house  the  defendants  pulled  the  house 
down.  It  is  consistent  with  every  allegation  in  the  plea  that  the  defendants  let  the 
plaintiff  into  possession,  and  that  he  was  their  tenant.  It  is  immaterial  whether  the 
plaintiff  was  in  the  house  at  the  time  the  defendants  pulled  it  down  ;  it  is  enough  that 
he  was  in  lawful  possession. 

Thirdly,  the  plea  to  the  fourth  count  is  bad.  That  count  alleges  that  the  plaintiff 
was  entitled  to  support  for  his  house  from  the  adjoining  house,  "  and  that  the  defen- 
dants wrongfully  deprived  the  plaintiff  of  the  support  of  the  said  adjoining  house,  to 
wit,  by  negligently  and  improperly  pulling  down  and  prostrating  the  same,  without 
taking  due  or  any  care  or  precaution  whatever  to  support  or  secure  the  said  house  of 
the  plaintiff."  The  plea  to  that  count  excepts  so  much  of  it  as  charges  the  defendants 
with  having  negligently  and  improperly  pulled  down  and  prostrated  the  house  adjoin- 
ing the  house  of  the  plaintiff.  But,  in  excepting  "  negligence,"  the  defendants  have 
excepted  the  whole  gist  of  the  count. 

Bovill  (F.  M.  White  with  him),  for  the  defendants. (a)  The  plea  to  the  second 
count  is  good.  The  defendants  had  a  title  conferred  on  them  by  their  act  of  parlia- 
ment, which  enabled  them  to  take  possession  of  and  pull  down  the  house.  The  only 
restriction  was  that  they  should  not  do  so  until  they  paid  for  it,  or  obtained  the 
consent  of  the  owners  and  [219]  occupiers.  The  plea  shews  that  they  took  possession 
with  the  consent  of  the  owners  and  occupiers.  Having  obtained  that,  they  cannot 
afterwards  be  treated  as  trespassers.  It  is  said  that  the  plea  shews  that  the  plaintiff 
was  in  possession  ;  but  in  every  case  where  liberum  tenementum,  or  any  other  plea  of 
title,  is  pleaded  to  an  action  of  trespass,  it  admits  the  plaintiff's  possession.  If  the 
plaintiff"  relies  upon  an  existing  tenancy,  that  fact  should  have  been  replied.  Or  he 
might  have  traversed  the  allegation  in  the  plea  that  the  defendants  entered  "  with  the 
consent  of  the  owners  and  occupiers,"  and  under  that  issue  have  proved  that,  being 
tenant,  he  refused  his  consent.  Upon  these  pleadings  a  consent  is  admitted,  and  that 
could  not  afterwards  be  revoked  so  as  to  render  the  defendants  tresj>as8ers :  Doe  d, 
Hudson  V.  The  Leeds  and  Bradford  Railway  Company  (16  Q.  B.  796).  [Pollock,  C.  B. 
If  the  defendants,  for  the  purposes  authorized  by  their  Act,  took  possession  of  the 
house  with  the  consent  of  the  owners  and  occupiers  of  it,  such  consent  cannot  be 
revoked.] 

Then,  with  respect  to  the  plea  to  the  fourth  count,  it  is  framed  upon  a  supposed 
right  to  support  for  the  plaintiffs  house  from  the  adjoining  house ;  but  the  plea  shews 
that  the  defendants  had  a  right  under  their  act  of  parliament  to  pull  down  the 
adjoining  house.  The  plea  is  pleaded  to  the  substantive  cause  of  action,  viz.,  depriving 
the  plaintiff's  house  of  its  support.  The  negligently  pulling  down  the  house  is  laid 
under  a  videlicet,  and  therefore  immaterial ;  or  if  intended  to  form  a  substantial  part 
of  the  complaint,  two  causes  of  action  are  combined  in  one  count.  [Wilde,  B.  The 
count  ought  to  have  been  objected  to  at  Chambers.] 

Garth,  in  reply.  The  plea  to  the  second  count  admits  that  the  plaintiff  wjis  law- 
fully in  possession  at  the  time  the  defendants  committed  the  trespasses.  A  plea  of 
liberum  [220]  tenementum  compels  the  plaintiff  to  prove  by  what  title  he  is  in 
possession  of  the  land.  [Pollock,  C.  B.  The  plea  states  that  the  defendants  being 
in  possession  of  the  liouse  with  the  consent  of  the  owners  and  occupiers,  the  plaintiff 
took  possession :  that  was  a  wrongful  taking  possession.]  It  may  be  that  after  the 
defendants  had  taken  possession  they  found  that  they  were  wrong,  and  then  they  let 
the  plaintiff  into  possession.  [Channell,  B.  If  the  plea  had  stated  that  the  defendants 
"  wrongfully  "  took  possession,  your  argument  would  be  destroyed.     The  defendants 

(o)  He  was  requested  by  the  Court  to  confine  his  argument  to  the  questions  arising 
on  the  pleas  to  second  and  fourth  counts. 
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say  that  they  had  a  right  to  enter  although  the  plaintiff  was  in  point  of  fact  in 
possession.] 

With  respect  to  the  plea  to  the  fourth  count,  if  the  allegation  of  negligence  be 
struck  out  of  the  count,  it  would  disclose  no  cause  of  action.  [Channell,  B.  It 
would  be  a  good  count  without  the  allegation  of  negligence,  because  it  alleges 
that  the  plaintiflF  was  entitled  to  the  support  of  which  the  defendants  wrongfully 
deprived  him.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  pleas  are  good.  With  respect  to 
the  plea  to  the  first  count,  it  is  unnecessary  to  say  more  than  that  the  case  of  Begina 
V.  The  Manchester,  Sheffield  and  Lincolnshire  Railway  Company  (4  E.  &  B.  88)  is  an 
authority  in  support  of  that  plea. 

The  plea  to  the  second  count  substantially  sets  out  that  it  was  necessary  for  the 
construction  of  the  works  authorized  by  the  defendants'  act  of  parliament  that  they 
should  take  possession  of  the  house,  and  that  they  did  so  with  the  consent  of  the  owners 
and  occupiers.  Then,  having  that  consent,  the  case  of  Doe  d.  Hudson  v.  The  Leeds  and 
Bradford  Railway  Company  (16  Q.  B.  796)  is  an  authority  that  such  consent  cannot  be 
revoked. 

The  plea  to  the  fourth  count  excludes  the  negligence  alleged  in  that  count;  and  as 
to  all  the  other  matters  it  is  a  [221]  perfectly  good  plea.  It  seems  to  me  that  the 
plaintiff  has  joined  two  distinct  causes  of  action  in  one  count ;  and  the  defendant,  by 
excepting  from  his  plea  so  much  of  the  count  as  charges  the  defendants  with  negligence, 
has  obviated  the  impediment  which  the  plaintiff  created. 

For  these  reasons  I  think  that  our  judgment  ought  to  be  for  the  defendants. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  question  raised  by  the  plea  to 
the  first  count  is  concluded  by  authority ;  and  it  seems  to  me  that  is  also  the  case 
with  respect  to  the  plea  to  the  second  count,  because  it  has  been  held  that  where  the 
owners  and  occupiers  of  a  house  have  allowed  a  railway  Company  to  take  possession 
)f  it  for  the  construction  of  the  works  authorized  by  their  Act,  the  former  cannot 
afterwards  treat  the  Company  as  trespassers.  It  follows  that  the  defendants  having 
taken  possession  of  this  house  with  the  consent  of  the  owners  and  occupiers,  and  it 
being  necessary  that  they  should  do  so  for  the  construction  of  their  works,  the  plaintiff 
cannot  now  treat  them  as  trespassers.  If  it  should  be  considered  desirable  to  obviate 
any  doubt  as  to  whether  the  plaintiff  was  let  into  possession  by  the  defendants,  the 
plea  might  be  amended  by  inserting  the  word  "wrongfully,"  as  suggested  by  my 
brother  Channell. 

With  respect  to  the  plea  to  the  fourth  count,  the  exception  in  that  plea  is  not  so 
correctly  worded  as  it  might  have  been.  The  plea  excepts  so  much  of  the  count  "  as 
charges  the  defendants  with  having  negligently  and  improperly  pulled  down  and 
prostrated  the  house  adjoining  the  house  of  the  plaintiff;"  and  at  one  time  I  thought 
that  the  exception  included  the  pulling  down  and  prostrating  the  house  as  well  as  the 
negligent  and  improper  mode  of  doing  it ;  but,  in  order  to  make  sense  of  the  plea,  it 
ought  to  be  understood  (as  no  doubt  was  intended)  as  excepting  the  negligence  and 
[222]  impropriety,  and  admitting  and  justifying  the  pulling  down  and  prostrating 
the  house. 

Channell,  B.  I  am  also  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The  question  which  arises  on  the  plea  to  the  first  count  seems  to  me  concluded  by  the 
authority  cited,  and  if  the  plaintiff  is  dissatisfied  with  that  decision  he  can  obtain  the 
opinion  of  a  Court  of  error. 

As  to  the  second  plea,  I  also  thftik  that  the  question  which  arises  on  that  plea  is 
almost  concluded  by  the  case  of  Doe  d.  Hudson  v.  The  Leeds  and  Bradford  Railway 
Company  (16  Q.  B.  796).  If  the  plea  had  stated  that  the  house  in  question  was 
delineated  on  the  plans  and  described  in  the  books  of  reference  deposited  as  required 
by  the  defendants'  act  of  parliament,  and  it  being  necessary  for  the  construction  of  the 
works  authorized  by  that  Act  that  the  defendants  should  take  possession  of  the  house, 
they  took  possession  with  the  consent  of  the  plaintiff,  I  apprehend  that  would  have 
afforded  a  good  defence  to  this  count  in  trespass,  for  the  plaintiff,  having  consented 
that  the  defendants  should  take  possession  of  the  house,  could  not  afterwards  maintain 
trespass  against  them,  but  would  have  to  resort  to  his  remedy  under  the  Act.  This 
plea  however  goes  further,  and  alleges  that  after  the  entry  and  possession  of  the 
defendants  the  plaintiff  took  possession  of  the  house  and  occupied  the  same.  If  I  had 
framed  the  plea  I  should  either  have  omitted  that  statement  altogether  or  have 
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alleged  that  the  plaintiif  wrongfully  entered.  No  doubt,  the  pleader  had  in  his  mind 
the  old  form  of  pleading,  and  considered  that  the  plea,  though  not  amounting  to 
•'  liberura  tenementum,"  would  compel  the  plaintiff'  to  reply  by  shewing  how  he  entered 
and  occupied — whether  as  tenant  from  year  to  year  or  otherwise. 

The  remaining  question  is  that  which  arises  on  the  plea  [223]  to  the  fourth  count. 
It  seems  to  me  that  the  count  would  have  been  perfectly  good  if  it  had  omitted  the 
allegation  of  negligence.  But  the  plaintiff"  has  incorporated  that  with  another  cause 
of  action ;  and  thence  arises  the  difficulty.  If  the  plea  had  said,  "  except  as  to  the 
negligence  charged  in  and  about  the  pulling  down  and  prostrating  the  house  the 
defendants  say,"  &c.,  the  matter  would  have  been  free  from  difficulty.  But  mixing 
up  the  two  allegations  has  created  the  doubt.  Since,  however,  special  demurrers  are 
abolished,  we  ought,  if  possible,  to  read  the  plea  as  a  good,  not  a  bad  plea. 

Wilde,  B.     I  am  of  the  same  opinion. 

Judgment  for  the  defendants. 

KiMBERLEY  V.  Alleyne.  May  26,  1863. — The  Court  has  power,  under  the  15  & 
16  Vict.  c.  76,  s.  17,  to  allow  a  plaintiff  to  proceed  as  if  personal  service  of  the 
writ  of  summons  had  been  effected,  although  the  defendant  is  a  lunatic,  and  will 
so  order  if  satisfied  that  reasonable  efforts  have  been  made  to  effect  personal 
service,  and  that  the  writ  has  come  to  the  defendant's  knowledge. 

[S.  C.  9  Jur.  (N.  S.)  650;  11  W.  E.  757  ;  8  L.  T.  398.] 

This  was  an  application  for  leave  to  proceed  as  if  personal  service  of  a  writ  of 
summons  had  been  eff"ected.  It  appeared  from  the  affidavits  that  the  clerk  of  the 
plaintiffs  attorney  had  made  the  usual  calls  and  appointments  at  the  defendant's 
residence,  and  had  left  a  copy  of  the  writ  which  was  given  to  the  defendant's  wife. 
On  the  third  call  he  ascertained  that  the  defendant  had  been  removed  to  a  private 
lunatic  asylum.  The  following  day  the  plaintiff's  attorney  called  at  the  asylum,  and 
finding  that  the  defendant  was  there,  requested  to  be  allowed  either  to  see  him,  or  to 
see  the  medical  man  who  superintended  the  establishment.  He  was  informed  that  he 
must  first  see  the  medical  man,  but  that  the  defendant  was  in  a  fit  state  to  receive, 
and  would  be  allowed  to  receive  a  letter  on  business.  He  accordingly  left  a  letter 
for  him,  enclosing  a  copy  of  the  writ,  and  made  [224]  an  appointment  to  see  the 
doctor  of  the  establishment.  This  letter  was  given  to  the  doctor,  who  however  did 
not  keep  the  appointment.  The  clerk  to  the  plaintiff's  attorney,  after  several  unsuc- 
cessful calls  at  the  doctor's  private  residence,  saw  him,  and  learnt  from  him  that,  on 
receiving  the  copy  of  the  writ,  he  had  informed  the  defendant  of  it,  and  conversed 
with  him  on  the  subject.  He  further  stated  that  the  defendant  was  in  too  dangerous 
a  state  to  be  served  with  legal  process,  and  that  the  irritation  from  it  might  seriously 
injure  his  health.  He  therefore  refused  to  sanction  personal  service,  but  said  that  so 
far  as  he  was  himself  concerned  he  would  accept  service  on  the  defendant's  behalf. 
The  above  proceedings  had  been  communicated  to  the  defendant's  family  solicitor. 
The  plaintiff's  attorney  and  his  clerk  both  deposed  that  in  their  belief  the  writ  had 
come  to  the  knowledge  of  the  defendant. 

Gray,  in  support  of  the  motion.  By  the  16th  section  of  the  Common  Law  Pro- 
cedure Act,  1852  (15  &  16  Vict.  c.  76),  it  is  enacted  that,  "The  service  of  the  writ 
of  summons,  wherever  it  may  be  practicable,  shall,  as  heretofore,  be  personal ;  but  it 
shall  be  lawful  for  the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the  Court 
out  of  which  the  writ  of  summons  issued,  or  to  a  Judge ;  and  in  case  it  shall  appear 
to  such  Court  or  Judge  that  reasonable  efforts  have  been  made  to  effect  personal 
service,  and  either  that  the  writ  has  come  to  the  knowledge  of  the  defendant,  or  that 
he  wilfully  evades  service  of  the  same,  and  has  not  appeared  thereto,  it  shall  be 
lawful  for  the  Court  or  Judge  to  order  that  the  plaintiff  be  at  liberty  to  proceed  as 
if  personal  service  had  been  effected,  subject  to  such  conditions  as  to  the  Court  or 
Judge  may  seem  fit."  The  writ  has  come  to  the  lunatic's  knowledge.  That  fact  dis- 
tinguishes this  case  from  previous  decisions.  Holmes  v.  Service  (15  C.  B.  293)  was 
decided  on  the  [225]  express  ground  that  the  statute  had  not  in  this  respect  been 
complied  with.  In  Williamson  v.  Maggs  (28  L.  J.  N.  S.  Exch.  5)  the  Court  of 
Exchequer  proceeded  upon  the  authority  of  Holmes  v.  Sei-vice.  So  also  in  Ridgtvay  v. 
Cannon  (2  W.  R.  473)  the  same  difficulty  existed,  and  the  Court  there  suggested  that 
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it  might  be  obviated  by  an  application  for  a  habeas  corpus,  if  the  keeper  persisted  in 
his  refusal  to  allow  the  writ  to  be  served.  The  law  recognises  the  contract  of  a 
lunatic,  and  allows  it  to  be  enforced  against  him.  Why,  then,  should  a  lunatic  stand 
in  an  exceptional  position  in  relation  to  the  service  of  process  in  an  action?  The 
practical  effect  of  refusing  this  application  would  be  to  bar  the  plaintiffs  recovery.  If 
the  Court  should  hold  personal  service  indispensable  it  would  vest  an  arbitrary  power 
in  the  friends  of  a  lunatic.  They  might  collude  with  friendly  creditors,  and  hold 
adverse  creditors  at  defiance.  [Wilde,  B.  Under  the  old  practice,  if  personal  service 
could  not  be  effected,  a  lunatic  might  be  proceeded  against  by  distringas.]  No  doubt, 
and  the  inference  to  be  deduced  is,  that  the  legislature  had  no  intention  that  there 
should  cease  to  be  any  substitute  for  personal  service  in  such  cases ;  otherwise  it 
would  have  distinctly  expressed  such  an  intention. 

Pollock,  C.  B.  I  am  of  opinion  that  leave  should  be  granted  to  the  plaintiff  to 
proceed  in  this  action. 

Bramwell,  B.  I  am  of  the  same  opinion.  That  which  is  in  all  cases  necessary 
is  here  shewn,  viz.,  that  reasonable  exertions  have  been  made  to  effect  personal 
service.  It  must  further  appear,  either  that  the  writ  has  come  to  the  defendant's 
knowledge,  or  that  he  wilfully  evades  service.  Where,  therefore,  a  lunatic  defendant 
has  been  removed,  without  any  collusion  being  practised,  to  some  place  where  [226] 
the  plaintiff  is  unable  either  to  serve  him  personally,  or  to  bring  the  writ  to  his  know- 
ledge, the  plaintiff  fails  to  comply  with  the  requirements  of  the  enactment.  In 
Holmes  v.  Service  (15  C.  B.  293)  Jervis,  C.  J.,  is  reported  to  have  said  that  there  is 
probably  an  omission  in  this  respect  in  the  Common  Law  Procedure  Act.  In  this 
remark  I  do  not  concur.  In  the  present  case  the  writ  has  come  to  the  lunatic's 
knowledge,  and  his  position  is  the  same  as  that  of  any  other  defendant. 

Channell,  B.,  concurred. 

Wilde,  B.  I  am  of  the  same  opinion.  The  case  of  Holmes  v.  Service  in  the  Court 
of  Common  Pleas,  which  was  followed  by  Williamson  v.  Maggs  in  this  Court,  proceeded 
on  the  ground  that,  as  no  communication  could  be  effected  with  the  lunatic,  the  case 
was  not  brought  within  the  terms  of  the  enactment.  In  Holmes  v.  Service  (15  C.  B, 
293)  Jervis,  C.  J.,  expressly  says  that  there  is  no  evidence  that  the  writ  has  come  to 
the  knowledge  of  the  defendant.  Here,  on  the  contrary,  the  affidavits  shew  that  the 
writ  has  come  to  his  knowledge.     The  statute  has  therefore  been  complied  with. 

Rule  granted. 

[227]  Rogers  v.  Hadley  and  Another.  June  4,  1863. — A  document  purporting 
to  be  a  contract,  signed  by  the  parties,  is  not  necessarily  so,  and  it  is  competent 
for  either  of  the  parties  to  shew  by  parol  evidence  that  it  was  not  their  intention, 
in  signing,  that  it  should  operate  as  a  contract,  and  that  the  real  contract  between 
them  was  not  in  writing. — The  plaintiff,  professedly  as  C.'s 'agent,  sold  bark  to  the 
defendants  at  a  price  to  be  subsequently  ascertained  by  C.  in  a  manner  agreed  on, 
and  induced  them  to  sign  a  bought  note,  which  described  the  plaintiff  as  the 
seller  at  an  ascertained  price  per  ton,  by  representing  that  this  price  was  nominal, 
and  that  as  the  defendants  were  dealing  with  the  Crown,  whose  officer  C.  was, 
they  would  incur  no  risk.  A  day  was  fixed  by  the  note  on  which  a  deposit  of 
20  per  cent,  was  to  be  paid.  The  plaintiff  had,  in  fact,  himself  purchased  the 
bark  from  C.  by  verbal  contract,  but  had  not  paid  for  it.  Afterwards,  and  before 
the  deposit  was  paid,  the  plaintiff  sent  the  defendants  an  invoice,  specifying  the 
quantity  of  the  bark,  and  debiting  them  as  buyers  from  himself,  with  a  sum 
calculated  at  the  price  per  ton  in  the  bought  and  sold  notes  (the  real  price  not 
having  been  then  ascertained  by  C),  and  requesting  them  to  pay  the  deposit  to 
C.  as  originally  arranged.  The  deposit  was  accordingly  paid  to  C.  by  the  defen- 
dants without  objection  to  the  basis  on  which  it  was  computed.  The  plaintiff 
subsequently  treated  the  sale  as  a  sale  by  himself  as  principal  at  the  price  in  the 
bought  and  sold  notes.  The  defendants  thereupon  disclosed  the  whole  trans- 
action to  C,  paid  C.  the  price  which  he  had  then  ascertained  in  the  manner 
originally  agreed,  and  took  possession  of  the  bark.  Held  :  First,  that  parol 
evidence  was  admissible  to  shew  that  the  bought  and  sold  notes  did  not  really 
contain  the  contract  between  the  parties. — Secondly,  per  Channell,  B.,  and 
Wilde,  B.,  that  if  the  bought  and  sold  notes  were  to  be  taken  as  the  contract, 
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this  contract  was  avoided  by  the  plaintiff's  fraudulent  representations,  and  that 
there  had  been  no  subsequent  election  by  the  defendants  to  adopt  it. — Per 
Bramwell,  B.,  that  the  plaintiff  was  estopped  from  saying  he  was  not  C.'s  agent, 
and  consequently  that  the  settlement  between  C.  and  the  defendants  was  an 
answer  to  the  action. 

[S.  C.  32  L.  J.  Ex.  241 ;  9  Jur.  (N.  S.)  898  ;  11  W.  R.  1074  ;  9  L.  T.  292.  Approved, 
Kempson  v.  Boyle,  1865,  3  H.  &  C.  763.  Applied,  Clever  v.  Kirkman,  1875,  24  W.  R. 
159;  33  L.  T.  672.] 

Declaration.  For  that  the  plaintiff,  by  an  agreement  dated  the  21st  of  July,  1857, 
agreed  to  sell  to  the  defendants,  and  the  defendants  bought  of  the  plaintiff,  certain 
bark  then  harvested  in  good  merchantable  condition,  and  ricked  in  the  forest  of  Dean, 
&c.,  as  and  where  it  then  stood,  at  61.  per  ton  forest  weight  of  20  cwt.  per  ton. 
Twenty  per  cent,  deposit  to  be  paid  in  cash  on  Saturday,  July  the  25th,  1857,  and 
the  remaining  cash  (purchase  money)  to  be  paid  within  fourteen  days  from  the  date 
thereof ;  the  defendants  to  be  allowed  a  discount  of  not  less  than  21.  per  cent,  on  the 
purchase  money ;  the  situation  of  the  bark  ricks  being  as  mentioned  in  said  agree- 
ment. Breach  :  although  the  plaintiff  has  always  performed  the  said  agreement 
on  his  part,  and  the  defendants  have  had  the  benefit  thereof,  and  the  benefit  and 
possession  of  the  bark  therein  mentioned,  and  the  defendants  have  paid  to  the  plaintiff 
the  said  deposit  therein  mentioned,  and  certain  other  sums  amounting  with  the  said 
depo=iit  to  47611.  7s.  3d. ;  and  all  times  have  elapsed,  and  all  things  have  happened, 
[228]  and  all  conditions  have  been  performed  to  entitle  him  to  receive  the  residue  of 
the  said  purchase-money,  yet  the  defendants  have  not  paid  the  same  or  any  part 
thereof.     Second  count :  for  goods  bargained  and  sold  ;  and  on  account  stated. 

Pleas  (inter  alia).     Firstly,  to  first  count :  non  assumpsit. 

Second,  to  first  count.  That  the  defendants  were  induced  to  enter  into  the  said 
agreement  by  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff. 

Third,  to  the  residue  of  the  declaration.     Never  indebted. 

Fourth,  to  the  whole  declaration.     Payment. 

Sixth,  to  the  whole  declaration.  For  a  defence  on  equitable  grounds,  that  before 
and  at  the  time  of  the  making  of  the  said  agreement  the  plaintiff  had  been  and  was 
employed  to  sell  the  said  bark  for  and  as  the  agent  of  Sir  James  Campbell,  and  on 
his  behalf,  at  and  for  the  prices  which  had  been  paid  in  the  preceding  year,  that  is  to 
say,  in  the  year  1856,  for  bark  of  the  same  kind,  together  with  an  additional  sum 
equal  to  the  expenses  of  carting  and  ricking  the  said  bark  in  the  then  present  year  ; 
and  it  had  been  agreed  by  and  between  the  plaintiff,  as  such  agent,  and  the  defen- 
dants, that  the  said  bark  should  be  sold  to  them  at  and  for  the  said  prices  so  paid  for 
the  same  in  the  said  preceding  year,  together  with  a  sum  equal  to  the  expenses  of 
carting  and  ricking  the  same  in  the  then  present  year ;  and  the  plaintiff  then 
represented  to  the  defendants  that  the  said  expenses  of  carting  and  ricking  the  same 
could  not  then  be  correctly  ascertained,  but  that  the  said  expenses,  added  to  the  said 
prices,  averaged  between  51.  and  61.  for  each  and  every  ton  of  the  said  bark ;  and  the 
defendants  say  that  upon  such  representation  of  the  plaintiff,  and  at  his  request,  and 
upon  his  agreeing  with  the  defendants  that  they  should  be  liable  to  pay  only  such 
prices,  together  with  such  expenses  when  they  were  ascertained,  they  the  defendants 
were  in-[229]-duced  to  and  did  make  the  said  agreement  with  the  plaintiff  in  the  said 
first  count  mentioned,  and  they  were  then  requested  by  the  plaintiff  to  pay  the  said 
prices  and  expenses  to  the  said  Sir  James  Campbell :  and  the  defendants  further  say 
that,  after  the  making  of  the  said  agreement,  they  discovered  and  ascertained,  as  the 
fact  was,  that  the  said  expenses,  added  to  the  said  prices  of  the  said  bark,  averaged 
and  amounted  to  much  less  than  61.  per  ton,  that  is  to  say,  averaged  and  amounted  to 
only  51.  2s.  per  ton,  and  that  they  before  the  commencement  of  this  action  paid  to  the 
said  Sir  James  Campbell  [who  then  had  notice  of  the  premises  (a)]  the  whole  amount 
due  for  the  said  bark  at  the  said  prices,  together  with  the  said  expenses  so  ascertained 
as  aforesaid,  and  the  said  Sir  James  Campbell  [having  such  notice  of  the  premises  as 
aforesaid]  accepted  the  same  in  full  discharge  and  satisfaction  of  the  same,  and  of  all 
liability  of  the  defendants  for  and  in  respect  of  the  said  bark  and  of  the  said  expenses, 

(a)  After  argument  upon  demurrer,  the  plea  was  amended  by  inserting  the  parts 
within  brackets  :  post,  p.  236. 
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and  of  the  agreement  in  the  declaration  mentioned  ;  and  that  the  said  payment  was 
made  by  two  cheques  or  orders  on  certain  bankers  for  payment  of  the  said  amount, 
payable  to  the  said  Sir  James  Campbell  or  order,  of  all  which  premises  the  plaintiff 
had  notice  before  the  commencement  of  this  action.  The  plea  then  alleged  that  the 
goods  bargained  and  sold  in  the  second  count  of  the  declaration  mentioned  were  the 
bark  sold  as  aforesaid  upon  the  terms  and  under  the  circumstances  aforesaid,  and  paid 
for  as  aforesaid,  and  that  the  accounts  in  the  said  third  count  mentioned  were  stated 
of  and  concerning  the  said  bark  so  bought  and  paid  for  as  aforesaid,  and  not 
otherwise. 

Issue  on  the  pleas. 

Demurrer  to  the  sixth  plea,  and  joinder  therein. 

The  issues  of  fact  came  on  for  trial,  before  Byles,  J.,  at  the  [230]  Gloucester 
Summer  Assizes,  1860,  when  the  plaintiff  proved  a  written  agreement  between  him 
and  the  defendant,  in  the  terms  stated  in  the  declaration.  The  defendant's  counsel 
was  about  to  cross-examine  him  for  the  purpose  of  shewing  that  it  was  never  intended 
that  the  agreement  should  operate  as  a  contract  between  the  plaintiff  and  the  defen- 
dant, when  the  plaintiff's  counsel  objected  that  evidence  was  inadmissible  to  contradict 
the  written  agreement.  The  learned  Judge  (after  consulting  Hill,  J.)  ruled  that 
parol  evidence  could  not  be  received  in  equity  any  more  than  in  law  to  contradict  a 
cotemporaneous  written  contract,  and  under  his  lordship's  direction  a  verdict  was 
entered  for  the  plaintiff. 

In  the  following  term  a  rule  was  obtained  for  a  new  trial  on  the  ground  of  the 
improper  rejection  of  the  evidence  ;  against  which 

Phipson  (Pigott,  Serjt.,  and  J.  J.  Powell  with  him)  shewed  cause,  and  also  argued 
in  support  of  the  demurrer. («)  The  question  raised  at  the  trial  is  substantially  the 
same  as  that  raised  by  the  demurrer  to  the  sixth  plea.  That  plea  is  bad,  because  it 
seeks  to  vary  the  contract  set  out  in  the  declaration  by  alleging  another  and  a 
different  contract  not  in  writing.  The  contract  declared  on  is  definite  and. precise 
as  to  the  amount  per  ton  to  be  paid  for  the  bark,  and  also  as  to  the  time  of  payment ; 
but  the  plea  alleges  a  contract  to  pay  a  less  amount  per  ton,  including  the  expense  of 
carting  and  ricking.  It  contains  no  allegation  of  fraud  or  misrepresentation  on  the 
part  of  the  plaintiff.  The  gist  of  the  plea  is  the  alleged  cotemporaneous  parol  agree- 
ment, and  at  law  it  is  clear  that,  in  the  absence  of  fraud,  such  an  agreement  is 
inadmissible  to  contradict  a  written  contract.  Then  is  there  a  different  rule  in  equity  1 
In  Sugden's  Vendors  [231]  and  Purchasers,  p.  159,  14th  ed.,  it  is  said :  "The  rules 
of  evidence  are  universally  the  same  in  Courts  of  law  and  equity.  Parol  evidence, 
which  goes  substantially  to  alter  a  written  agreement,  cannot  be  received  in  a  Court 
of  equity  any  more  than  in  a  Court  of  law.  Therefore  the  plaintiff  cannot  shew  that 
it  was  agreed  by  parol  that  part  of  the  estate  should  not  be  conveyed.  Neither  can 
it  be  proved  by  parol  evidence  that  an  agreement  to  sell  to  two  jointly  was  really  a 
contract  with  one  only,  and  the  other  was  to  have  a  security  for  the  money  he  might 
advance,  for  that  would  contradict  the  written  agreement."  The  learned  author  then 
proceeds  to  notice  the  cases  in  which  a  Court  of  equity  will  interfere  ;  and  at  page  160 
says  that,  although  equity  cannot  enforce  an  agreement  with  a  parol  variation  on  the 
ground  of  mistake  or  surprise,  "yet  when  it  is  called  upon  to  exercise  its  peculiar 
jurisdiction  by  decreeing  a  specific  performance,  the  party  to  be  charged  is  to  be  let 
in  to  shew  that,  under  the  circumstances,  the  plaintiff  is  not  entitled  to  have  the 
agreement  specifically  performed.  Collateral  circumstances  may  be  proved  by  parol 
as  a  defence ;  for  example,  duress  at  law,  fraud  and  circumvention  in  equity ;  for 
although  this  affects  the  agreement  it  does  not  vary  it."  [Channell,  B.  In  Pooley  v. 
Harradine  (7  E.  &  B.  431)  it  was  assumed  that  the  rule  was  the  same  at  law  and  in 
equity ;  and  the  plea  did  not  set  up  a  contract  between  the  creditor  and  the  surety 
different  from  that  apparent  on  the  written  contract,  but  disclosed  an  equity  arising 
from  the  relationship  of  principal  and  surety  inter  se,  known  to  the  creditor.]  The 
distinction  between  the  admission  of  parol  evidence  to  support,  or  resist,  the  specific 
performance  of  a  contract  is  pointed  out  by  Sir  T.  Plumer,  M.  E.,  in  Clowes  v. 
Higginson  (1  Ves.  &  B.  524,  526).  In  Crocme  v.  Lediard  (2  Myl.  &  K.  251),  Sir  John 
Leach,  [232]  V.  C,  held  that,  although  parol  evidence  of  matter  collateral  to  the 

(a)  January  30,  1861.  Before  Bramwell,  B.,  Channell,  B.,  and  Wilde,  B. ;  and 
April  22,  1861,  before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Wilde,  B. 
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contract  might  be  received,  evidence  of  matter  dehors  was  inadmissible  to  alter  the 
terms  and  substance  of  the  contract.  Mijres  v.  Watson  (1  Sim.  N.  S.  523,  529)  and 
Martin  y.  Pyaroft  (2  De  Gex,  M.  &  G.  785)  are  also  authorities  that  where  there  is  no 
fraud  or  mistake,  a  written  agreement  is  binding  in  equity  as  well  as  at  law,  although 
accompanied  by  some  additional  provision  verbally  agreed  to.  [Bramwell,  B.  Is  not 
the  plaintiff  in  this  dilemma?  If  a  writing  is  necessary  to  make  the  plea  good,  must 
it  not  be  read  as  alleging  an  agreement  in  writing.  If  a  writing  is  not  necessary, 
the  learned  Judge  was  wrong  in  stopping  the  case,  for  the  plea  might  have  been 
proved.  Therefore  the  plaintiff  cannot  succeed  both  on  the  rule  and  the  demurrer.] 
If  the  plea  be  construed  as  alleging  an  agreement  in  writing  it  is  incapable  of  proof. 
If  it  alleges  a  parol  agreement  evidence  was  not  admissible  in  support  of  it. 
[Bramwell,  B.  Is  not  the  essence  of  the  plea  this?  The  defendants  say  :  "Neither 
you  nor  I  know  what  will  be  the  expense  of  carting  and  ricking  the  bark  in  the 
present  year,  but  we  know  the  price  paid  for  bark  last  year,  and  to  that  we  will 
add  the  expense  of  carting  and  ricking  whatever  it  may  be."  Then  the  defendants 
afterwards  discovered  that  the  expenses  added  to  the  price  of  the  bark  amounted  to 
less  than  61.  per  ton,  that  is  to  say,  51.  2s.  per  ton,  which  they  paid  the  plaintiff.] 
The  plea  is  also  bad  on  another  ground.  The  first  count  of  the  declaration  alleges 
that  the  defendant  had  the  benefit  and  possession  of  the  bark ;  and  the  plea  is  pleaded 
not  only  to  that  count  but  to  the  count  for  goods  bargained  and  sold.  But  if  the 
defendant  has  kept  the  goods,  the  plea  is  no  answer  to  the  latter  count. 

Macnamara  (Huddleston  and  Bathurst  with  him),  in  support  of  the  plea  and  the 
rule.  The  plea  affords  a  good  [233]  equitable  defence  to  the  action.  It  in  effect 
states,  that  the  plaintiff  had  a  limited  authority,  as  agent,  to  sell  the  bark  for  his 
principal  at  the  price  paid  in  the  preceding  year  for  bark  of  the  same  kind,  with  the 
addition  of  the  expense  of  carting  and  ricking  the  bark  in  the  present  year :  that  the 
defendants  afterwards  ascertained  that  such  price,  together  with  the  expenses, 
amounted  to  a  sum  less  than  that  claimed  by  the  plaintiff,  and  which  the  defendants 
paid  to  the  principal  in  satisfaction  and  discharge  of  the  agreement  mentioned  in  the 
declaration.  [Wilde,  B.  In  order  to  set  up  a  payment  to  the  principal,  ought  not 
the  plea  to  have  alleged  that  he  had  notice  of  what  his  agent  did?]  That  must  be 
assumed.  In  Fitzherhert  v.  Mather  (1  T.  K.  12)  Ashurst,  J.,  said:  "On  general 
principles  of  policy  the  act  of  the  agent  ought  to  bind  the  principal,  because  it  must 
be  taken  for  granted  that  the  principal  knows  whatever  the  agent  knows."  There 
was,  therefore,  constructive  notice  to  the  principal:  Hiern  v.  Mill  (13  Ves.  120). 
After  the  intervention  of  his  principal,  the  right  of  the  plaintiff  to  sue  was  gone : 
Coppin  V.  Walker  (7  Taunt.  237);  Sadler  v.  Leigh  (4  Camp.  195).  [Martin,  B.  Can 
the  payment  of  a  smaller  sum  operate  as  a  satisfaction  of  a  greater  when  paid  to  the 
principal  any  more  than  it  does  when  paid  to  the  agent?]  The  doctrine  laid  down  in 
Cumber  v.  Wane  (1  Str.  426 ;  1  Smith's  Lead.  Cas.  288)  does  not  apply,  for  the  amount 
paid  to  the  principal  was  all  that  the  agent  was  authorized  to  receive ;  and  whether 
paid  or  not,  the  intervention  of  the  principal  put  an  end  to  the  agent's  authority. 
[Martin,  B.  That  argument  would  tend  to  shew  that  the  contract  declared  on  was 
rescinded,  but  the  plea  does  not  amount  to  that.]  It  is  not  pleaded  as  a  rescission 
of  the  contract,  but  as  a  disaffirmance  by  a  principal  of  a  contract  made  by  his  agent 
in  excess  of  [234]  authority.  [Wilde,  B.  Then  ought  it  not  to  shew  that  the 
principal  had  knowledge  of  the  contract?  No  doubt,  for  certain  purposes,  knowledge 
by  the  principal  is  presumed,  but  does  that  apply  to  a  case  of  this  kind  ?  ]  As  against 
the  agent,  it  must  be  presumed  that  the  contract  made  by  him  was  known  to  his 
principal ;  but  if  not,  the  absence  of  knowledge  should  have  been  replied.  In  equity 
parol  evidence  is  admissible  to  shew  that  a  written  agreement  does  not  contain  the 
real  contract  between  the  parties.  In  Clarke  v.  Grant  (14  Ves.  519,  524)  the  Court 
refused  to  decree  specific  performance  of  a  written  agreement  which  was  varied  by  a 
cotemporaneous  parol  agreement.  Sir  W.  Grant,  M.  R.,  there  said  :  "  It  would  be 
against  equity,  and  a  fraud  on  the  defendant,  to  insist  upon  his  performance  of  an 
agreement,  which  he  only  signed  on  the  faith  of  an  alteration  being  made  in  one  of 
its  terms.  It  has  been  ruled,  that  it  is  not  open  to  a  plaintiff  to  supply  or  correct  a 
term  of  a  written  agreement  by  parol ;  but  it  has  never  been  determined  that  a  defen- 
dant cannot  set  up  a  parol  engagement  in  opposition  to  a  party,  who,  having  entered 
into  it  seeks  to  have  a  written  agreement  specifically  performed  independently  of  it." 
In  Sugden's  Vend,  and  Purch.  p.  161,  14th  ed.,  it  is  said:  "It  is  not  necessary,  in 
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order  to  render  the  evidence  admissible,  that  its  object  should  be  to  shew  fraud, 
mistake,  or  surprise,  collateral  to  or  independent  of  the  written  contract,  although 
that  usually  is  its  tendency  ;  but  the  evidence  is  admissible  where,  by  way  of  defence, 
the  object  is  to  get  rid  of  the  contract  by  shewing  that  it  is  not  the  contract  really 
entered  into  by  the  parties,  although  where,  even  as  a  defence,  the  evidence  is  used 
to  shew  that  the  terms  of  the  contract  are  not  the  real  ones,  the  evidence,  when 
admitted,  must  be  very  powerful  to  induce  the  Court  to  believe  that  the  terms 
expressed  are  not  the  real  ones."  [235]  Pooley  v.  Hairadine  (7  E.  &  B.  431)  is  an 
authority  that  although  a  written  contract  cannot  be  varied  by  parol,  evidence  is 
admissible  to  shew  that  it  would  be  inequitable  to  enforce  it.  That  decision  was 
recognised  and  adopted  by  this  Court  in  Taylor  v.  Burgess  (5  H.  &  N.  1),  and  approved 
of  by  the  Exchequer  Chamber  in  Greenough  v.  M'Clelland  (2  E.  &  E.  429).  In  JVood 
V.  Dwarris  (11  Exch.  493)  a  replication  was  held  good  which  stated  facts  shewing  that 
the  defence  was  inequitable. (e)  There  are  also  numerous  authorities  in  equity  which 
support  the  proposition  contended  for :  Rawlins  v,  Wickham  (3  De  Gex  &  J.  304) ; 
Lincoln  v.  Wright  (4  De  Gex  &  J.  16) ;  Davis  v  Symonds  (1  Cox,  Ch.  Cas.  402) ;  Winch 
V.  Winclmter  (1  Ves.  &  B.  375);  Buxton  v.  Lister  (3  Atk.  383);  The  Marquis  of 
Townsend  v.  Stangroom  (6  Ves.  328) ;  Pember  v.  Mathers  (1  Bro.  C.  C.  52). 

Phipson  replied. 

Pollock,  C.  B.     We  are  all  of  opinion  that  there  ought  to  be  a  new  trial. 

We  are  also  of  opinion  that  the  defendants  are  entitled  to  judgment  on  the 
demurrer,  if  the  plea  can  be  read  as  disclosing  that  the  principal  had  knowledge  of  the 
terms  of  the  contract  made  by  the  plaintiff,  his  agent,  with  the  defendant.  Upon  that 
point  my  brother  Martin  is  not  satisfied.  I  think,  however,  that  it  must  be  assumed 
that  the  principal  and  agent  were  in  communication  with  each  other ;  and  that  after 
the  principal  intervened  and  accepted  the  money  paid  to  him  in  satisfaction  of  his 
claim,  the  agent  has  no  right  to  say  that  his  principal  had  no  know-[236]-ledge  of 
the  contract ;  and  even  if  he  had  not,  it  seems  to  me  that  the  want  of  notice  ought 
to  be  replied. 

Martin,  B.  In  my  opinion  the  plea  is  defective.  There  is  nothing  on  the  face 
of  it  to  shew  that,  at  the  time  the  money  was  paid  to  the  principal,  he  had  any  know- 
ledge of  the  contract  alleged  in  the  plea  to  have  been  made  by  his  agent ;  and  there 
could  be  no  satisfaction  of  that  contract  unless  he  knew  of  it. 

Bramwell,  B.  Although  I  am  disposed  to  think  the  plea  good  as  it  stands,  I 
express  that  opinion  with  some  hesitation. 

Wilde,  B.     The  safest  course  will  be  to  amend. 

Rule  absolute  for  a  new  trial ;  with  liberty  to  amend  the  plea. 

The  plea  was  subsequently  amended  by  inserting  the  words  within  brackets, 
ante,  p.  229. 

The  issues  were  then  tried,  before  Hill,  J.,  at  the  Gloucester  Summer  Assizes, 
1861,  when  a  verdict  was  entered  for  the  plaintiff  for  the  damages  in  the  declaration 
subject  to  a  special  case,  to  be  stated  by  an  arbitrator,  which  was  subsequently  stated 
(so  far  as  material)  as  follows  : — 

1.  The  evidence  was  very  conflicting  on  several  material  points,  which  has  occa- 
sioned great  difficulty  in  coming  to  a  conclusion,  but  I  find  the  following  facts  : — 

2.  The  plaintiff  was  a  bark  and  timber  dealer  and  commission  agent  at  Lydney 
in  Gloucestershire,  and  the  defendants  carried  on  business  as  millers  and  cornfactors 
in  the  city  of  Gloucester,  and  occasionally  purchased  timber  and  bark. 

[237]  3.  In  the  early  part  of  1857,  Sir  James  Campbell,  Bart.,  was  deputy  surveyor 
of  the  forest  of  Dean,  in  the  county  of  Gloucester,  and  as  such  had  a  quantity  of  bark 
in  various  parts  of  the  forest  not  harvested  or  stacked,  amounting  to  about  930  tons, 
for  sale  on  behalf  of  the  Crown. 

4.  About  the  month  of  May,  1857,  the  plaintiff  was  authorized  by  Sir  James 
Campbell  to  dispose  of  the  bark,  as  agent  for  the  Crown,  selling  it  at  the  then  last 
year's  prices  of  bark,  adding  the  expenses  of  harvesting  and  stacking  the  bark,  and 
receiving  from  the  Crown  5  per  cent,  on  the  price  as  a  commission  for  selling.  After- 
wards, and  before  the  21st  of  July,  1857,  by  verbal  arrangement  between  Sir  James 
Campbell  and  the  plaintiff,  the  plaintiff  became  the  purchaser  of  the  bark  on  his  own 

(e)  See  Preface  to  1 1  Hare,  pp.  xviii.  xix. 
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account  at  the  last  year's  prices ;  the  harvesting  and  stacking  of  the  bark  to  be  at  the 
plaintiff's  expense,  and  the  plaintiff  to  be  allowed  a  discount  on  the  price,  if  paid  in 
ready  money,  and  the  price  to  be  wholly  paid  before  removal  of  the  bark  by  the 
plaintiff.  The  plaintiff  expected  also,  though  it  was  not  proved  to  be  part  of  the 
contract,  that  he  should  be  allowed  under  the  name  of  discount,  and  in  addition  to 
the  discount  for  ready  money,  a  sum  equal  to  the  commission  to  which  he  would  have 
been  entitled  if  he  had  sold  as  agent.  The  plaintiff  took  possession  of  the  bark,  and 
it  was  harvested  and  stacked  before  the  2l8t  of  July,  1857. 

5.  On  the  21st  July,  1857,  the  plaintiff,  after  previous  communications  with  the 
defendants  on  the  subject  of  the  bark,  represented  to  them  that  he  was  employed  by 
Sir  James  Campbell  to  sell  the  bark  on  behalf  of  the  Crown,  at  the  last  year's  prices, 
adding  the  expenses  of  earting  and  ricking  the  bark,  and  that  he  did  not  then  know 
the  amount  of  such  expenses,  but  that  they  would  not  together  with  the  said  prices 
exceed  51.  5s.  per  ton,  and  that  Sir  James  Camp-[238]-bell  would  send  the  defendants 
a  correct  invoice  of  the  bark  with  the  amount  of  such  prices  and  expenses.  The 
plaintiff  offered  the  bark  to  the  defendants  on  those  terms,  and  requested  them  to  sign 
a  bought  note  stating  the  nominal  price  at  61.  per  ton  with  a  discount  of  not  less  than 
21.  per  cent.,  and  stated  to  the  defendants  that  they  should  not  be  called  upon  to  pay 
more  than  the  actual  amount  of  such  prices  and  expenses,  and  that  they  would  not 
be  incurring  any  risk  by  signing  such  note,  as  they  were  dealing  with  the  Crown  and 
not  with  a  private  individual. 

6.  The  defendants  thereupon,  and  on  the  faith  of  such  representations  and  state- 
ments, and  in  pursuance  of  the  said  request,  agreed  to  buy  the  bark  from  the  plaintiff 
as  agent  of  the  Crown  on  the  said  terms,  and  signed  a  bought  note  of  which  the 
following  is  a  copy  : — 

"Gloucester,  July  21st,  1857. 

"  Bought  of  Mr.  Rogers  the  entire  of  the  bark  harvested  in  good  merchantable 
condition,  now  ricked  in  Dean  Forest,  as  and  where  it  now  stands,  at  61.  per  ton, 
forest  weight  of  20  cwt.  per  ton  :  20  per  cent,  deposit  to  be  paid  in  cash  on  Saturday, 
July  25/57,  and  the  remaining  cash  (purchase  money)  to  be  paid  within  fourteen  days 
from  that  date.  We  to  be  allowed  a  discount  of  not  less  than  2  per  cent,  on  the 
purchase  money." 

(The  note  then  described  the  situation  of  the  bark  ricks.) 

(Signed)        "J.  &  J.  Hadley." 

The  plaintiff  at  the  same  time  signed  a  sale  note  in  corresponding  terms. 
The  plaintiffs  at  the  same  interview  requested  the  defendants  to  pay  the  deposit 
into  the  bank  at  Newnham  in  Gloucestershire  to  the  credit  of  Sir  James  Campbell. 

7.  A  few  days  after  the  plaintiff  sent  to  the  defendants  an  invoice  of  the  bark, 
of  which  the  following  is  a  copy  : — 

[239]  Lydney,  1857. 

Messrs.  J.  &  J.  Hadley,  to  William  Rogers,  Dr. 

Tons.  Cwts. 
July  21.     To  930      13    forest  bark. 

Crown  weight  at  120/     .  .      £3,583  18    0 

Payment. 
July  25.     Deposit    .     £1,116  15     6. 
Aug.    3.     Balance  in  cash. 

And  by  the  letter  enclosing  such  invoice  the  plaintiff  informed  the  defendants 
that  he  was  about  to  go  to  Denmark,  and  again  requested  them  to  pay  the  deposit 
upon  the  bark  to  the  account  of  Sir  James  Campbell  at  the  bankers  of  the  latter  at 
Newnham. 

8.  The  defendants  accordingly,  on  the  25th  of  July,  sent  to  the  said  bank  their 
cheque,  payable  to  Sir  James  Campbell  or  order,  for  10941.  lis.  Id.,  being  the  amount 
of  the  deposit,  less  2  per  cent,  upon  the  deposit,  and  they  informed  the  plaintiff 
thereof  by  the  following  letter  : — 
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"William  Rogers,  Esquire,  Lydney. 

"  City  Flour  Mills,  Gloucester, 
"  July,  25/57. 

"Dear  Sir, — We  are  sorry  that  we  are  unable  to  attend  to  your  request  of 
yesterday  in  consequence  of  being  from  home,  but  we  have  by  this  post  in  conformity 
with  your  wish  and  direction  sent  our  cheque  (value  10941.  lis.  Id.)  amount  of 
deposit  at  20  per  cent.,  payable  to  Sir  James  Campbell,  Bart.,  or  order,  at  the 
Gloucestershire  Banking  Company,  Newnham.  Please  see  that  we  have  acknowledg- 
ment and  receipt  for  the  same. — Dear  Sirs,  yours  truly, 

"J.  &  J.  Hadley. 

"  We  have  deducted  discount  2  per  cent,  from  the  full  amount." 

9.  On  the  3rd  of  August,  1857,  the  defendant  Joseph  Leonard  Hadley  met  Sir 
James  Campbell  by  appointment. 

10.  Between  the  21st  of  July  and  the  3rd  of  August  [240]  communications  had 
passed  between  the  plaintiff  and  the  defendants  in  which  the  plaintiff  had  treated 
the  sale  of  the  bark  as  a  sale  made  by  him  as  a  principal  and  at  the  actual  price  of 
61.  per  ton.  And  at  the  said  meeting  on  the  3rd  of  August  between  the  defendant, 
Joseph  Leonard  Hadley,  and  Sir  James  Campbell,  the  said  defendant  told  Sir  James 
Campbell  that  the  sale  was  made  by  the  plaintiff  as  agent  for  the  Crown,  and  that 
the  price  inserted  in  the  bought  and  sold  notes  was  a  nominal  price  only,  and  that  by 
the  real  arrangement  the  defendants  were  to  pay  only  the  last  year's  prices  and  the 
expenses  of  carting  and  ricking. 

11.  At  the  said  meeting  and  before  the  payment  hereinafter  mentioned  Sir  James 
Campbell  informed  the  said  defendant  that  the  price  of  the  bark  at  the  last  year's 
prices  was  42701.  12s.  lOd.,  and  that  the  expenses  of  carting  and  ricking  the  said 
bark  were  4901.  14s.  5d.,  and  handed  to  him  a  memorandum  shewing  the  said  amounts, 
of  which  memorandum  and  the  receipt  by  Sir  James  Campbell,  hereinafter  mentioned, 
the  following  is  a  copy  : — 

Dean  Forest. 


Tons.  Cwts.  Qrs. 
Sea  Bailey     .      95        8         0   .             .   @  91/8 
Other  parts   .     199      10         0   .             .        85/ 
Coppice  bark      372        6         0  .             .        94/2 

Highmeadow  Woods. 

Timber  bark.    187      15        2    .             .         93/ 
Coppice          .      75      13        3   .             .         95/ 

.     £437     5 

847  17 
.     1,752  18 

873     3 
359     9 

0 
6 
3 

0 
1 

930      13 

0 

Deposit 

Expences 

£4,270  12 
fe64\  2  ' 

10 

i7 

£4,270  12  10 
490  14     5 

£3,il6\lO 
4\90  14 

r 

£4,761  17    3  jB3,9d7 

27th  July, 

1857.  1,094  11     1   by  Newnham  Bank. 

Aug.  3rd.      £3,666  16    2  ditto  being  balance  due  to  me  for  bark  fall  of 

1857.  Ja.  Campbell. 

[241]  12.  The  defendant,  Joseph  Leonard  Hadley,  afterwards  at  the  said  meeting 
on  the  3rd  of  August,  or  at  a  subsequent  meeting  between  them  on  the  same  day,  paid 
to  Sir  James  Campbell  by  cheque  of  the  defendants,  payable  to  order,  the  sum  of 
36661.  16s.  2d.,  making  with  the  sum  previously  paid  47611.  17s.  3d.  Sir  James 
Campbell  thereupon  wrote  and  signed  the  acknowledgment  appearing  on  the  said 
memorandum  of  the  payments  of  the  said  two  sums. 
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13,  The  said  sura  of  4901.  14s.  5d.  was,  in  fact,  the  whole  amount  of  expenses  of 
carting  and  ricking  paid  by  Sir  James  Campbell,  and  the  defendants,  at  the  time  of 
the  said  payments  by  the  said  Joseph  Leonard  Hadley,  had  not  been  informed  of  the 
further  expenses  to  the  amount  of  221.  10s.,  10s.  and  128.  7d.  hereinafter  mentioned, 
and  at  the  said  time  the  defendant  Joseph  Leonard  Hadley  believed  in  consequence 
of  the  information  received  by  him  as  aforesaid  from  Sir  James  Campbell  at  the  said 
meeting,  that  the  said  sum  included  all  expenses  of  carting  and  ricking,  and  that  the 
defendants  would  have  nothing  more  to  pay  for  the  bark  or  expenses, 

14.  There  were,  in  fact,  some  other  expenses  of  carting  and  ricking  not  included 
in  the  said  sum  of  4901.  14s,  5d,,  namely,  221.  10s.,  10s,  and  128.  7d.,  being  respect- 
ively expenses  which  the  plaintiff  was  liable  to  bear  under  the  said  arrangement 
between  himself  and  Sir  James  Campbell.  The  221,  10s.  was  for  hire  of  tarpaulings, 
and  was  paid  by  the  plaintiff  after  the  said  3rd  of  August,  nor  did  the  plaintiff  or 
Sir  James  Campbell  on  the  3rd  of  August  know  the  amount  payable  for  the  same. 
The  other  two  small  sums  for  hauling  and  carriage  of  the  tarpaulings,  were  paid  by 
the  plaintiff  to  the  haulier  and  carrier  before  the  said  3rd  of  August,  It  did  not 
appear  that  they  had  ever  come  to  the  knowledge  of  Sir  James  Campbell.  No  part 
of  the  said  three  sums  of  221.  10s.,  10s.  and  12s.  7d.  has  been  repaid  to  the  plaintiflF. 

[242]  15.  The  defendants  after  the  said  3rd  of  August,  1857,  took  possession  of 
the  said  bark,  and  removed  it  from  the  forest, 

16.  The  plaintiff  still  contending  that  he  actually  sold  as  a  principal,  and  that 
the  price  inserted  in  the  bought  and  sold  notes  was  the  price  actually  agreed  and 
intended  to  be  paid,  commenced  this  action  for  the  recovery  of  8221.  10s.  9d.  as  the 
difference  between  the  amount  of  the  47611.  7s.  3d.  paid  by  the  defendants  and  the 
price  of  the  bark  according  to  the  bought  and  sold  notes. 

17.  It  was  proved  before  me  on  behalf  of  the  defendants  that,  after  the  commence- 
ment of  this  action,  interrogatories  were  administered  in  the  action  by  the  defendants 
to  the  plaintiff,  in  answer  to  one  of  which,  the  plaintiff  stated  that  he  did  not  claim 
anything  for  the  expenses  of  carting  and  ricking,  but  that  he  claimed  8221.  10s.  9d.  as 
the  difference  as  aforesaid.  The  plaintiff  did  not  in  the  answer  to  the  said  interroga- 
tories, allege  that  he  had  not  been  paid  expenses  not  included  in  the  said  4901.  14s.  5d. 

18.  It  has  been  arranged  between  the  parties  that  the  statement  of  this  case  is  to 
be  without  prejudice  to  the  right  of  the  plaintiff  to  contend  that  oral  evidence  is  not 
admissible  to  vary  the  terms  or  effect  of  the  bought  and  sold  notes  on  the  21st  of 
July,  1857,  and  if  the  Court  shall  be  of  that  opinion,  the  statement  in  this  case  of 
what  passed  on  the  occasion  when  the  notes  were  signed,  is,  so  far  as  the  same  shall 
be  held  inadmissible,  to  be  considered  as  struck  out  of  the  case. 

19.  It  has  also  been  agreed  that  the  statement  of  this  case  is  to  be  without  pre- 
judice to  the  right  of  the  defendants  to  contend  that  the  weight  of  the  bark  delivered 
to  them  was  less  than  930  tons  13  cwt.,  the  quantity  on  which  the  plaintiff's  claim  is 
calculated,  and  that  if,  in  the  opinion  of  the  Court,  it  be  material  for  any  purpose  to 
ascertain  the  [243]  actual  weight,  the  same  shall  be  ascertained  (in  default  of  agree- 
ment between  the  parties)  by  further  inquiry  before  me. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover. 

Pigott,  Serjt.  (J.  J.  Powell  with  him),  argued  for  the  plaintiff  (June  3,  4).  First, 
the  contract  was  contained  in  the  bought  note,  and  parol  evidence  was  inadmissible 
to  vary  it.  Secondly,  there  was  no  misrepresentation  or  fraud  on  the  part  of  the 
plaintiff  which  precludes  him  from  recovering.  The  invoice  gave  the  defendants  notice, 
before  their  position  was  altered  by  payment  of  the  deposit,  that  the  plaintiff  was  the 
principal,  and  that  he  was  seeking  to  enforce  the  written  contract.  The  defendants 
elected,  notwithstanding,  to  take  to  the  subject-matter  of  the  sale.  Under  these 
circumstances,  the  plaintiff's  misrepresentation  will  not  deprive  him  of  his  rights 
under  the  contract:  Raynei-  v.  Grote  (15  M.  &  W.  359).  Again,  unless  the  contract 
itself  was  based  on  fraud,  the  defendants  had  no  election  to  avoid  it.  From  the  facts 
found  by  the  arbitrator,  no  such  fraud  can  be  inferred.  To  sue  upon  a  contract 
against  good  faith  is  no  fraud  at  law.  An  equity  may  possibly  exist  to  have  the 
contract  reformed.  It  is  here  attempted,  as  in  Greaves  v.  Ashlin  (3  Camp.  425),  to 
vary  a  written  contract  by  parol  evidence.  In  IVake  v.  Harrop  (6  H,  &  N.  768 ;  in 
error,  1  H.  &  C.  202)  Bramwell,  B.,  threw  out  a  suggestion,  which  is  adverse  to  the 
plaintiff,  but  the  decision  in  that  case  proceeded  upon  the  ground  that  there  was  a 
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good  equitable  defence  to  the  action.  [Bramwell,  B.  The  effect  of  my  suggestion 
was,  that  the  parties  might  shew  they  did  not  intend  the  written  instrument  to 
contain  the  terms  of  an  agreement  between  them.  If,  by  mistake,  the  attesting 
witness  to  an  [244]  agreement  signed  the  agreement,  and  one  of  the  contracting 
parties  signed  in  the  place  intended  for  the  witness,  could  it  be  contended  that  the 
attesting  witness  was  bound  by  the  agreement  ?]  In  such  a  case  there  is  an  obvious 
mistake.  Here,  the  defendants  do  not  contend  that  there  was  no  contract  between 
the  parties.  They  seek  to  substitute  for  the  precise  terms  of  a  written  contract 
certain  parol  matter,  as  to  which  the  arbitrator  has  stated  that  there  was  most  con- 
flicting evidence.  If  the  defendants'  contention  be  correct,  a  price  was  fixed  by  the 
bought  and  sold  notes  without  any  object.  The  plaintiff  must,  at  all  events,  recover 
the  expenses  which  the  defendants  admit  to  be  unpaid.  He  also  referred  to  Bickerton 
V.  Burrell  (5  M.  &  Sel.  383)  and  Mallalieu  v.  Hodgson  (16  Q.  B.  689). 

Macnamara,  for  the  defendants.  The  plaintiff's  main  contention  is,  that  his  fraud 
has  been  waived  by  the  defendants'  conduct.  The  rule  on  this  subject  to  be  deduced 
from  the  authorities  is,  that  where  a  person  has  been  induced  to  enter  into  a  contract 
by  a  fraudulent  misrepresentation,  and  afterwards  with  knowledge  of  the  fraud  does 
any  act  by  which  he  evinces  an  intention  to  adopt  the  contract  to  which  the  fraud 
has  conduced,  that  he  cannot  after  that  repudiate  the  contract.  That  rule  has  no 
application  here.  There  were  two  contracts  in  this  case.  A  real  contract  by  parol, 
a  nominal  contract  in  writing.  [Pollock,  C.  B.  In  strictness  there  is  but  one  contract. 
For  some  purpose — probably  to  comply  with  some  official  requisition — it  is  stipulated 
that  there  should  be  a  written  document.  Wilde,  B.  The  written  document  does 
not  exclude  the  parol  contract,  unless  it  is  found  by  the  arbitrator  that  the  written 
document  was  intended  to  contain  the  terms  of  the  contract.]  The  arbitrator's  finding 
negatives  such  a  view.  The  defend-[245]-ants  have  acted  throughout  in  strict  pur- 
suance of  their  verbal  contract  with  the  plaintiff,  who  was  acting,  as  he  represented, 
as  Sir  James  Campbell's  agent.  The  nominal  contract  in  writing  cannot  be  affirmed 
by  conduct  which  clearly  had  reference  to  the  verbal  contract.  [Bramwell,  B. 
Suppose  that  Sir  James  Campbell  had  had  no  interest  of  any  kind  in  the  thing  sold  1] 
The  plaintiff  would  be  estopped  by  his  representations  from  denying  that  he  entered 
into  the  contract  as  Sir  James  Campbell's  agent.  A  false  representation,  upon  the 
faith  of  which  the  defendants  alter  their  position,  is  as  binding  as  if  the  facts  repre- 
sented were  true.  Pickard  v.  Sears  (6  A.  &  E.  469)  and  notes  to  The  Duchess  of 
Kingston's  case  (Smith's  Lead.  Cas.  722). 

The  defendant's  position  was  altered  by  payment  of  the  deposit,  before  they  had 
notice,  that  the  plaintiff  was  seeking  to  enforce  the  nominal  contract.  Nonsuch  notice 
was  conveyed  by  the  invoice,  which  was  merely  a  calculation  of  the  price  on  the  basis 
of  the  bought  and  sold  notes,  the  real  price  not  being  then  ascertained.  The  object 
of  inserting  the  price  of  61.  per  ton  in  the  bought  and  sold  notes  was,  that  it  might 
cover  the  real  price,  which  could  not  then  be  ascertained,  and  stand  as  a  security  for 
its  payment.  The  cases  cited  by  the  other  side,  to  shew  that  the  fraud  has  been 
waived,  are  distinguishable  on  the  ground  that  the  conduct  relied  on,  as  a  waiver  of 
the  fraud,  had  reference  to  a  different  transaction.  Upon  the  argument  of  the 
demurrer  in  this  case,  the  Court  were  unanimously  of  opinion  that  if,  at  the  time  of 
the  settlement  with  Sir  James  Campbell,  Sir  James  Campbell  knew  of  the  whole 
transaction  between  the  plaintiff  and  the  defendants,  no  action  lay  for  the  difference 
in  price  :  Rogers  v.  Hadley  (ante,  p.  235).  That  fact  is  now  found  by  the  special  case. 
The  pleas  of  non  assumpsit  [246]  and  fraud  are  an  answer  to  the  first  count ;  the  plea 
of  payment,  and  the  equitable  plea  to  the  whole  declaration.  The  facts  stated  in  the 
case  shew  a  fraud  in  equity,  if  not  at  law.  The  equitable  plea  may,  however,  be 
supported  as  a  good  plea  at  law :  Forley  v.  Barrett  (1  C.  B.  N.  S.  225).  Lastly,  the 
claim  for  expenses  is  not  maintainable.  The  plaintiff  has  sworn  in  answer  to  inter- 
rogatories that  he  is  not  suing  for  them.  They  form  no  part  of  the  price,  and  should 
have  been  sued  for,  if  at  all,  in  a  separate  count.  But  after  a  settlement  with  the 
principal  without  notice  of  any  claim  by  the  agent  the  agent  cannot  sue :  Coppin  v. 
Walker  (7  Taunt.  237).  An  unauthorized  agent  cannot  be  sued  on  a  contract  which 
he  has  assumed  to  make  merely  as  agent:  Lewis  v.  Nicholson  (18  Q.  B.  503).  The 
converse  proposition  must  also  hold. 

Pigott,  Serjt.,  in  reply.  The  estoppel  must  fail.  The  defendants  received  the 
invoice  before  their  position  was  altered.     The  invoice  computes  the  sum  to  be  paid 
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as  a  deposit  by  the  price  per  ton  in  the  bought  and  sold  notes.  This  was  notice  that 
the  plaintiff  was  not  treating  that  price  as  merely  nominal.  [Wilde,  B.  The  real 
price  per  ton  was  not  then  ascertained :  Without  some  ascertained  price,  the  amount 
of  the  deposit  could  not  be  calculated.]  After  full  notice  the  defendants  have  paid 
Sir  James  Campbell.  [Channell,  B.  How  does  that  affirm  the  plaintiff's  claim  1] 
The  defendants  have  taken  the  bark.  [Channell,  B.  But  on  the  terms  of  paying  Sir 
James  Campbell.]  They  were  not  entitled  to  do  so  after  notice.  The  act  is  therefore 
an  affirmation  of  the  written  contract.  As  to  the  equitable  plea.  The  averment  that 
"  the  plaintiff"  was  employed  to  sell  the  bark  as  agent  for  Sir  James  Campbell "  is  dis- 
proved. [Channell,  B.  Would  it  not  be  sufficient  to  aver,  that  the  [247]  plaintiff 
represented  he  was  so  employed?]  Not  if  there  be  no  estoppel.  No  case  has  carried 
the  doctrine  of  estoppel  to  the  extent  to  which  it  is  now  sought  to  carry  it.  The 
expenses  at  least  are  recoverable.  [Channell,  B.  Not  until  they  have  been 
ascertained  by  Sir  James  Campbell.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendants  are  entitled  to  judg- 
ment. The  law  is  opposed  to  fraud,  and  will  not  allow  the  course  of  justice  to  be 
impeded  by  rules  of  a  technical  character,  when  fraud  is  established.  There  is  no 
more  stringent  maxim  than  that  no  one  shall  be  permitted  to  aver  against  a  record ; 
but,  where  fraud  can  be  shewn,  this  maxim  does  not  apply. 

The  rule  which  applies  to  a  case  simply  of  fraud,  that  is,  where  a  person  has  by 
fraud  been  induced  to  contract,  is,  that  he  may  elect  whether  he  will  adopt  the  con- 
tract or  repudiate  it.  If,  with  notice  of  the  fraud,  he  adopts  the  contract,  he  cannot 
afterwards  repudiate  it.  But  this  doctrine,  which  is  undoubtedly  sanctioned  by 
authority,  does  not,  in  my  opinion,  apply  to  the  facts  of  this  case. 

In  the  course  of  the  argument  it  was  pointed  out  by  my  brother  Wilde  that  this 
is  not  an  attempt  to  alter  a  written  contract  by  parol  evidence.  There  was,  in  fact, 
only  one  contract  between  the  parties  ;  but,  as  the  exact  price  could  not  be  ascertained 
until  the  account  was  made  up,  the  defendants  were  requested  by  the  plaintiff  to  sign 
a  paper — not  as  evidence  of  the  contract  between  the  parties,  but  to  serve  some  merely 
apparent  purpose — probably,  to  comply  with  some  official  requisition  that  such  a 
document  should  be  filled  up.  The  finding  of  the  arbitrator  is  express,  that  the 
object  was  to  obtain  a  document,  not  to  record  a  contract.  There  was,  therefore,  a 
real  contract  not  in  writing,  and  a  paper  prepared  in  order  to  comply  with  some  form, 
which  was  stated  at  the  time  to  contain  a  merely  nominal  [248]  price.  If  this  were  a 
fraud  on  the  plaintiffs  part,  the  authorities  shew  that  evidence  of  the  fraud  is  as 
admissible  as  evidence  of  duress,  illegality,  or  mistake.  My  brother  Bramwell  during 
the  argument  put  the  case  of  the  attesting  witness  to  an  agreement  signing  the 
agreement,  and  the  contracting  party  signing  in  the  place  intended  for  the  attesting 
witness,  by  mutual  mistake.  Such  a  mistake  might  undoubtedly  be  explained  by  parol 
evidence. 

It  was  next  contended,  that  the  deposit  was  paid  by  the  defendants  with  know- 
ledge of  the  plaintiffs  claim.  For  this  purpose  the  invoice  was  relied  on.  But  the 
invoice  gave  no  more  information  to  the  defendants  than  would  have  been  conveyed 
by  the  production  of  the  original  document.  There  was  nothing  in  the  invoice  to 
arouse  the  defendants'  suspicions  that  they  were  to  be  dealt  with  as  if  the  real 
price  was  61.  per  ton,  or  the  plaintiff  the  real  seller.  But  subsequently  to  the  pay- 
ment of  the  deposit,  the  plaintiff  treated  the  sale  of  the  bark  as  a  sale  by  himself 
as  principal,  at  the  price  of  61.  per  ton.  On  this  the  defendants'  suspicions  are 
aroused,  and  they  communicate  the  whole  affair  to  Sir  James  Campbell.  Sir  James 
Campbell  then  delivers  the  bark  to  them,  as  a  delivery  from  himself,  receives  the 
purchase  money,  and  gives  a  receipt  in  his  own  name.  The  plaintiff  then  brings  his 
action.  The  defence  set  up  is,  that  the  defendants  made  no  such  bargain  with  the 
plaintiff  as  is  stated  in  the  declaration.  The  arbitrator  has  found  this  to  be  true. 
There  is  also  a  plea  of  payment,  and  the  defendants  have,  in  fact,  paid  all  that  was 
due  under  their  real  contract  with  the  plaintiff.  Then  there  is  an  equitable  plea. 
I  think  that  of  that  plea  so  much  was  proved  as  was  necessary  to  constitute  a  defence 
to  the  action.  The  plea  would,  as  my  brother  Channell  suggested,  have  been  equally 
good,  if  it  had  averred  that  the  plaintiff  represented  that  he  was  Sir  James  Campbell's 
agent,  not  that  he  actually  was  so. 

[249]  Lastly,  a  claim  is  made  for  certain  expenses.  The  answer  is,  that  the 
plaintiff  having   sworn  he  was  not  suing  for   expenses,  cannot  now  claim  them  in 
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this  action.  But  at  all  events  the  claim  could  not  be  maintained  until  Sir  James 
Campbell  had  ascertained  what  the  amount  of  these  expenses  was,  and  it  is  clear  he 
had  not  ascertained  it  before  this  action  was  commenced. 

On  these  grounds  the  defendants  are,  in  my  opinion,  entitled  to  judgment. 

Bramwell,  B.  I  am  of  the  same  opinion.  Where  the  parties  to  an  agreement 
have  professed  to  set  down  their  agreement  in  writing,  they  cannot  add  to  it,  or 
subtract  from  it,  or  vary  it  in  any  way  by  parol  evidence ;  otherwise  they  would 
defeat  that  which  was  their  primary  intention  in  committing  it  to  writing.  But 
where,  at  the  time  when  a  document,  which  is  apparently  an  agreement,  was  signed, 
the  parties  expressly  stated,  that  they  did  not  intend  it  to  be  the  record  of  any  agree- 
ment between  them,  though  this  is  a  conclusion  of  fact  which  a  jury  should  adopt  with 
extreme  reluctance,  the  parties  would  not  in  such  a  case  be  bound  by  the  document. 
Whether  the  signature  is,  or  is  not,  the  result  of  a  mistake  is  immaterial.  The  reason- 
ing proceeds  on  this  ground,  that  the  parties  never  intended  that  the  document  should 
contain  the  terms  of  an  agreement  between  them.  And  this  view  is  supported  by 
authority.  The  cases  where  deeds  have  been  delivered  as  escrows  illustrate  the 
principle.  In  the  case  of  Pym  v.  Campbell  (6  E.  &  B,  370)  a  document  on  its  face 
purported  to  be  a  perfect  and  complete  agreement,  signed  by  the  parties,  but  it  was 
clearly  proved,  that  the  intention  of  the  parties  who  signed  was,  that  it  should  not 
operate  as  an  agreement,  unless  A.  approved ;  A.  did  not  approve,  and  the  Court  of 
Queen's  Bench  were  of  opinion  that  the  docu-[250]-ment  was  not  the  record  of  any 
agreement  between  the  parties.  The  only  doubt  which  I  entertain  is,  whether  that 
reasoning  applies  to  the  facts  of  this  case ;  for  the  parties  must  undoubtedly  have 
signed  this  paper  for  some  purpose,  and  there  is  no  statement  in  the  case  that  it  was 
signed  for  any  official  purpose.  The  finding  is,  however,  express  that  the  real  agree- 
ment between  the  parties  was  a  different  one.  Upon  the  facts  stated,  I  incline  to  the 
opinion  that  the  written  paper  is  not  binding  on  the  parties,  inasmuch  as  it  is  not  the 
memorandum  of  any  agreement  between  them. 

Secondly,  assuming  this  defence  is  not  available,  the  defendants  are,  at  all  events, 
entitled  to  rely  on  the  representation  made  by  the  plaintiff  that  he  was  acting  as 
Sir  James  Campbell's  agent.  If  that  representation  had  been  true.  Sir  James 
Campbell  would  have  had  a  right  to  intervene  as  principal,  and  settle  with  the 
defendants  on  such  terms  as  he  and  they  might  arrange.  But  Sir  James  Campbell 
was  not,  in  fact,  the  real  principal.  In  this  view  of  the  case,  the  defendants  can 
only  avail  themselves  of  the  representation  as  an  estoppel.  It  is  said,  however,  that 
because  the  truth  was  told  to  the  defendants  before  they  took  the  bark,  there  is  no 
estoppel.  It  is  argued,  that  they]  might  have  avoided  the  contract,  received  back 
their  deposit,  and  maintained  an  action  for  the  wrongful  or  fraudulent  statement ; 
but  that,  having  elected  to  take  the  bark,  they  must  pay  the  plaintiff  for  it.  The 
answer  is,  that  the  deposit  had  already  been  paid  on  the  faith  of  the  plaintiffs 
representations,  and  that  no  offer  was  ever  made  to  return  it.  The  defendants 
would  thus  be  compelled  either  to  maintain  a  cross  action  to  recover  the  deposit,  or  to 
take  the  goods  which  they  had  been  induced  to  purchase  by  an  untrue  representation, 
I  purposely  do  not  say  by  a  "  fraud,"  and  pay  upon  the  terms  imposed  by  the  [251] 
true  owner.  The  plaintiffs  argument  on  this  point  would  apply,  equally,  if  no 
written  document  existed.  Suppose  the  plaintiff  had,  upon  the  representation  that 
he  was  Sir  James  Campbell's  agent,  verbally  sold  goods  to  the  defendants  for  50001., 
could  he,  after  the  deposit  had  been  paid,  have  informed  them  that  the  goods  were  his 
own  and  the  price  60001. ;  that  they  now  knew  the  real  facts,  and  had  no  right  to  the 
goods  except  upon  his  terms  1  Suppose  again,  that  a  man  were  to  represent  that 
he  had  authority  to  sell  as  agent  upon  the  terms  of  setting  off  half  the  purchase 
money  against  a  debt  due  from  his  assumed  principal  to  the  purchaser,  and  on  the 
faith  of  this  representation,  that  half  the  purchase  money  were  paid  down,  would 
the  purchaser,  on  learning  that  the  assumed  agent  was  the  real  principal,  be  forced 
either  to  pay  the  entire  price,  or  to  maintain  a  cross  action  to  recover  what  he  had 
paid  1  The  conclusion  at  which  I  arrive  is,  that  the  defendants,  having  acted  on  the 
faith  of  the  plaintiffs  representations,  were  entitled  to  settle  with  Sir  James  Campbell, 
and  consequently  that  the  plaintiff  has  no  claim. 

The  defendants  have  also  another  defence.  It  is  clear  to  my  mind,  from  the 
statements  in  the  case,  that  the  goods  were  actually  delivered  to  the  defendants, 
not  by  the  plaintiff,  but  by  Sir  James  Campbell.      The  contract  by  which  Sir  James 
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Campbell  sold  the  bark  to  the  plaintiff  was  verbal :  there  was  neither  a  payment  nor 
a  part  delivery.  There  is,  therefore,  nothing  to  shew  that  it  was  not  competent  for 
Sir  James  Campbell  to  repudiate  that  arrangement,  and  deliver  the  bark  to  the  defen- 
dants. If  that  be  the  case,  there  has  been  no  delivery  to  the  defendants  by  the 
plaintiff.  It  may  be  doubtful,  however,  how  far  this  would  be  an  available  answer 
to  the  first  count  without  a  plea  denying  the  readiness  and  willingness  to  deliver. 
But,  on  the  authority  of  [252]  Lamond  v.  Davall  (9  Q.  B.  1030),  it  would  be  an  answer 
to  the  count  for  goods  bargained  and  sold,  since  an  action  on  that  count  was  there 
held  not  to  be  maintainable,  where  the  delivery  of  the  goods  was  taken  out  of  the 
plaintiff's  power  by  reason  of  a  subsequent  sale.  But  whatever  may  be  the  value  of 
this  point,  upon  the  first  and  second  grounds,  which  I  have  stated,  I  think  the  defen- 
dant is  entitled  to  judgment. 

Channell,  B.  After  some  doubt  in  the  course  of  the  argument,  I  have  come  to 
the  conclusion  that  the  defendants  are  entitled  to  judgment ;  but  I  am  not  free  from 
a  doubt  as  to  the  particular  issue  on  which  the  judgment  ought  to  be  entered,  whether 
upon  the  issue  raised  by  the  first  plea.  I  quite  agree  that  where  the  parties  to  an 
agreement  sign,  or  otherwise  adopt  a  written  instrument,  which  they  mean  and  under- 
stand to  be  the  terms  of  the  agreement  between  them,  they  cannot  alter  those  terms 
by  parol  evidence.  On  the  other  hand,  parol  evidence  is  always  admissible  for  the 
purpose  of  invalidating  the  agreement  altogether  on  the  ground  of  fraud.  But  the 
facts  stated  in  the  fifth  and  sixth  paragraphs  of  this  case  appear  to  me  to  warrant 
the  view  that,  although  the  bought  and  sold  notes  were  respectively  signed  by  the 
parties,  both  parties  understood  that  the  bought  and  sold  notes  were  not  in  reality 
intended  to  constitute  any  contract.  I  agree  with  my  brother  Bramwell,  that  a  Judge 
should  be  most  careful  to  caution  a  jury  against  arriving  at  such  a  conclusion  hastily ; 
but  I  can  see  no  reason  why  such  a  conclusion  should  not  be  adopted,  though  a 
document  has  been  signed  which  on  its  face  purports  to  be  a  contract,  if  both  parties 
understood  that  the  document  was  not  a  contract,  and  the  rights  of  third  partie8 
have  not  intervened. 

On  the  facts  here  stated,  I  am  of  opinion  that  there  [253]  was  no  such  agreement 
between  the  plaintiff  and  defendants  as  that  declared  on  in  the  first  count.  My  brother 
Bramwell,  upon  the  supposition  that  this  view  may  not  be  correct,  has  proceeded  to 
consider  how  far  the  plaintiff  would  be  entitled  to  recover,  on  the  ground  that  the 
parties  may  have  meant  this  document  to  be  an  agreement,  and  that  the  defendants 
are  estopped  from  setting  up  what  both  parties  understood  to  be  its  meaning.  I  am 
of  opinion  that,  if  the  bought  and  sold  notes  did  contain  an  agreement  which  was 
meant  to  bind  the  parties,  there  was  such  fraud  in  the  representations  by  which  the 
defendants  were  induced  to  sign  the  bought  note  as  would  prevent  them  from  being 
liable  on  this  document.  Upon  this  branch  of  the  case  the  general  principle  is  not 
disputed  on  the  part  of  the  plaintiff.  But  the  answer  relied  on  is,  that  although  there 
may  have  been  such  fraud  on  the  part  of  the  plaintiff  as  would  have  entitled  the 
defendants,  if  they  had  remained  quiescent,  to  treat  this  contract  as  annulled,  they 
have  to  a  certain  extent  acted  upon  it,  and  have,  by  so  acting,  estopped  themselves 
from  setting  up  its  invalidity.  On  full  consideration  I  am  of  opinion  that  this  argument 
ought  not  to  prevail.  The  declaration  is  framed  upon  the  contract  disclosed  by  the 
bought  and  sold  notes.  The  invoice  delivered  on  the  24th  of  July  does  not  in  terms 
give  any  notice  to  the  defendants  which  differs  from  that  which  the  bought  and  sold 
notes  conveyed,  with  the  exception  that  it  estimates  the  quantity  of  bark,  which  was 
previously  undefined,  for  the  purpose,  as  I  conceive,  of  ascertaining  the  amount  of 
deposit  to  be  paid.  The  invoice  no  doubt  debits  the  defendants  as  the  buyers,  and 
as  debtors  to  the  plaintiff ;  but  the  plaintiff's  case  is  not  carried  further  by  the  heading 
of  the  invoice  than  by  the  language  of  the  bought  and  sold  notes.  I  think  that  prior 
to  the  3rd  of  [254]  August  nothing  took  place  which  can  be  relied  on  as  notice  to  the 
defendants,  that  the  plaintiff  was  setting  up  the  contract  on  which  he  has  declared. 
On  the  3rd  of  August  a  statement  is  made  to  Sir  James  Campbell  by  one  of  the 
defendants  disclosing  the  real  nature  of  the  transaction,  from  which  it  appears  that 
the  defendants  then  had  notice  that  the  plaintiff  had  assumed  to  be  treated  as  the 
principal  in  the  transaction.  Undoubtedly,  as  against  the  defendants,  this  statement 
would  be  evidence  that  they  then  had  the  knowledge,  without  which  they  could  not 
have  made  this  communication.  But  the  deposit  had  previously  been  paid  ;  and  there- 
Ex.  Div.  XV.— 4* 
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fore  it  would  seem  that  no  argument  as  to  the  adoption  of  the  contract  can  be  founded 
on  that  payment. 

There  is  also  another  circumstance  relating  to  the  payment  of  the  deposit,  which 
is  not  immaterial,  as  shewing  that  it  in  fact  only  carried  out  the  original  arrangement 
between  the  parties.  For  although  this  payment  was  made  on  the  25th  of  July  in 
pursuance  of  the  plaintiff's  letter  of  the  24th,  yet  at  the  very  outset  of  the  transaction, 
when  the  verbal  arrangement  was  made  on  the  faith  of  which  the  defendants  signed 
the  bought  note,  the  plaintiff  requested  them  to  pay  the  deposit  into  the  bank  to 
the  credit  of  Sir  James  Campbell.  And  in  the  letter  of  the  24th  of  July  the 
plaintiff  again  repeats  the  same  request.  The  payment  therefore,  though  made  in 
pursuance  of  this  letter,  did  no  more  than  carry  out  the  suggestion  made  at  the 
original  interview. 

The  only  remaining  fact  which  is  relied  on  as  an  adoption  of  the  contract  is,  that 
the  defendants  have  had  the  bark,  and  have  paid  Sir  James  Campbell  for  it.  Inde- 
pendently of  the  point  suggested  by  my  brother  Bramwell,  that  the  plaintifi'  has  not 
delivered  the  bark  himself,  it  appears  to  me  that  the  defendants  have  obtained  it,  not 
as  [255]  from  the  plaintiff  but  as  from  Sir  James  Campbell,  whom  they  were  entitled 
to  treat  as  the  rightful  seller.  Under  these  circumstances,  I  am  unable  to  see  either  in 
the  receipt  of  the  bark,  or  in  the  payment  to  Sir  James  Campbell,  any  adoption  of 
that  contract  on  which  the  plaintiff  has  declared. 

The  next  question  is,  whether  the  plaintiff  can  recover  the  claim  of  231.  12s.  7d. 
expenses,  which  it  is  argued  he  may  do  upon  the  count  for  goods  bargained  and  sold. 
To  that  argument  I  cannot  accede.  The  contract  made  by  the  defendants  was  to  pay 
a  sum  made  up  by  taking  a  given  price  per  ton  and  adding  certain  expenses  when 
ascertained.  The  expenses  would,  in  my  opinion,  if  properly  ascertained,  form  part 
of  the  price.  But  the  mode  by  which  these  expenses  were  to  be  ascertained  was  b}'  an 
account  to  be  sent  by  Sir  James  Campbell  to  the  defendants,  which  had  not  been  done 
when  this  action  was  commenced.  Consequently  these  expenses  were  not  then  ascer- 
tained as  part  of  the  price  so  as  to  constitute  a  debt  in  respect  of  which  the  plaintiff 
could  sue. 

For  these  reasons  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment, 
though  not  without  some  doubt  as  to  the  particular  issues  on  which  the  judgment 
ought  to  be  entered. 

Wilde,  B.  I  am  of  the  same  opinion.  I  have  arrived  after  some  doubt  at  a  con- 
clusion, which  to  my  mind  is  satisfactory,  upon  two  short  grounds. 

The  plaintiff  declares  upon  a  contract,  and  must  prove  that  such  a  contract  was 
made.  For  this  purpose  he  lays  before  the  Court  two  documents,  the  bought  and  sold 
notes  signed  by  the  parties.  And  no  doubt,  without  explanation,  the  prima  facie  con- 
clusion would  be  that  these  documents  contained  a  contract.  But  a  document  in  the 
form  of  a  "  bought  and  sold  note  "  signed  by  the  parties  [256]  is  not  necessarily  a  con- 
tract. It  is  always  competent  for  the  parties  to  adduce  evidence  of  the  circumstances 
under  which  the  document  was  written.  In  order  to  establish  a  written  contract  it  is 
necessary  to  prove,  not  merely  that  a  certain  paper  bears  the  signatures  of  the  parties, 
but  that  in  so  signing  they  made  a  contract.  The  case  of  Fym  v.  Campbell  (6  E.  &  B. 
370)  establishes  this  proposition. 

What  then  is  the  evidence  that  the  defendants  made  such  a  contract  here]  The 
statement  in  the  case  is,  that  the  plaintiff  proposed  to  sell  to  the  defendants  certain 
bark  at  a  price  to  be  calculated  from  last  year's  prices  with  certain  expenses  added  ; 
and  that  the  defendants  thereupon,  and  on  the  faith  of  the  plaintiff's  representations, 
agreed  to  buy  the  bark  on  these  terms. 

This  is  the  contract  as  stated  by  the  arbitrator,  but  it  is  not  the  contract  on  which 
the  plaintiff  has  declared. 

How  does  the  arbitrator  state  the  circumstances  under  which  the  bought  note  was 
signed  1  He  says  that  the  plaintiff  requested  the  defendants  to  sign  a  bought  note, 
stating  the  nominal  price  at  61.  per  ton,  and  stated  to  the  defendants  that  they  should 
not  be  called  upon  to  pay  more  than  the  actual  amount  of  the  last  year's  prices  and  the 
expenses. 

From  this  statement  of  fact  the  Court  are  to  conclude  whether  or  not  the  note  so 
signed  was  intended  by  the  parties  to  constitute  the  memorandum  of  a  contract  between 
them.  It  seems  to  me  to  negative  instead  of  proving  such  an  intention.  It  states  the 
contract  to  be  different  from  the  note.     The  note  was  not  signed  as  a  memorandum  of 
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the  contract,  but  was  to  contain  a  merely  nominal  price.  The  plaintiff  fails  upon  the 
issue  of  non-assumpsit,  and  that  is  sufficient  to  decide  the  Case. 

The  defendants  are  also,  in  my  opinion,  entitled  to  judg-[257]-ment  upon  the 
second  issue.  If  there  ever  was  such  a  contract  between  the  plaintiff  and  the  defen- 
dants as  is  contained  in  the  bought  and  sold  notes,  it  was  avoided  by  the  fraudulent 
representations  which  accompanied  it.  And  this  is  not  denied  on  the  part  of  the 
plaintiff.  But  it  is  said  that  the  defendants  have  adopted  the  contract  after  they  were 
aware  of  the  fraud.  Fraud  does  not  vitiate  a  contract  necessarily,  but  at  the  election 
of  the  person  defrauded.  The  defendants  have  it  is  said  elected  to  stand  by  the  fraudu- 
lent contract,  and,  after  notice  that  the  plaintiff  claimed  to  treat  the  price  in  the  bought 
and  sold  notes  as  a  real  price,  they  have  adopted  that  view  and  have  acted  upon  it. 

Now  the  evidence  as  to  this  is  the  statement  in  the  case  of  what  took  place  at  the 
meeting  of  the  3rd  of  August  between  Sir  James  Campbell  and  one  of  the  defendants, 
which  is  as  follows  : — "  The  defendant  told  Sir  James  Campbell  that  the  sale  was  made 
by  the  plaintiff  as  agent  for  the  Crown,  and  that  the  price  inserted  in  the  bought  and 
sold  notes  was  a  nominal  price  only ;  and  that  by  the  real  arrangement  the  defendants 
were  to  pay  only  the  last  year's  prices,  and  the  expenses  of  carting  and  ricking."  All 
therefore  that  the  defendants  did  on  the  3rd  of  August  was  to  insist  that  the  contract 
was  not  what  appears  by  the  written  documents,  but  what  the  plaintiff  had  originally 
represented  it.  Not  only  is  there  no  election  to  treat  the  bought  and  sold  notes  as  the 
contract,  but  every  act  of  the  defendants  manifests  their  determination,  so  far  as  w;is 
in  their  power,  to  adhere  to  the  original  contract.  Thereupon  they  take  the  bark  and 
pay  for  it.  There  is  nothing  to  prevent  them  from  setting  up  the  fraud,  and  which 
they  do  successfully. 

With  regard  to  the  claim  for  expenses,  if  it  involve  any  doubt,  I  think  the  defen- 
dants should  have  leave  to  amend,  [258]  by  adding  a  plea  of  payment  into  Court. 
But  in  my  opinion  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. (a) 


Senior  v.  The  Metropolitan  Railway  Company.  June  8,  1863. — Loss  of  trade 
occasioned  by  the  obstruction  of  a  highway  during  the  execution  of  the  works  of 
a  railway  Company,  is  an  injurious  affecting  of  the  tradesman's  interest  in  his 
premises,  which  entitles  him  to  compensation  under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

[S.  C.  32  L.  J.  Ex.  225 ;  9  Jur.  (N.  S.)  802  ;  11  W.  R.  836 ;  8  L.  T.-544.    Overruled, 
Eicket  V.  Metropolitan  Railway,  1867,  L.  R.  2  H.  L.  175.] 

This  was  an  action  by  the  plaintiff,  the  occupier  of  premises.  No.  1 1  Ray  Street, 
Clerkenwell,  in  the  county  of  Middlesex,  to  recover  the  sum  of  601.,  the  amount  ascer- 
tained by  the  verdict  of  a  jury  under  the  Lands  Clauses  Consolidation  Act,  1845,  as 
compensation  for  damage  sustained  by  him  by  reason  of  the  exercise  of  the  powers 
vested  in  the  defendants  by  the  Metropolitan  Railway  Act,  1860,  and  631.  10s.  the 
plaintiff's  taxed  costs  of  the  proceedings. 

By  consent  of  the  parties  and  order  of  a  Judge,  a  case  was  stated  for  the  opinion 
of  this  Court,  as  follows : — 

1.  The  plaintiff  became  the  occupier  of  the  premises  in  question  on  the  24th  of 
June,  1860,  and  from  and  since  the  29th  of  September,  1860,  has  held  them  as  tenant 
under  an  agreement  bearing  date  the  29th  of  September,  1860,  by  which  the  immediate 
landlord  demised  them  to  him  at  the  rent  of  261.  per  annum,  payable  on  the  usual 
quarter  days,  for  a  term  of  three  years  from  the  date  last  mentioned,  and  so  on  from 
year  to  year  until  the  determination  of  the  said  tenancy  by  three  months'  notice  in 
writing,  to  expire  on  any  quarter  day  after  the  expiration  of  the  said  term  of  three  years. 

2.  Ray  Street  is  a  public  thoroughfare,  leading  westward  [259]  from  Clerkenwell 
Sessions  House,  opening  at  its  north-western  extremity  into  another  street  in  a  straight 
line  with  it,  called  Coppice  Row,  and  also  communicating,  by  means  of  a  bridgeway 
running  north-westerly,  with  another  street  called    Warner  Street.      The  plaintiffs 

(a)  On  the  suggestion  of  the  Court,  the  costs  of  the  issues  in  law  and  fact  were  to 
be  settled  by  Bramwell,  B.,  at  Chambers. 
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premises  arc  about  thirty  yards  from  the  junction  of  Ray  Street  and  Coppice  Row, 
and  about  the  same  distance  from  the  said  bridgeway,  as  shewn  in  the  annexed  plan. 

3.  The  plaintiff  carried  on  in  the  premises  the  business  of  a  tailor,  such  business 
consisting  of  the  sale  of  ready-made  clothes,  exhibited  by  him  for  sale  in  the  window 
of  a  shop  facing  Ray  Street,  part  of  the  same  premises ;  of  mending  clothes  brought 
to  be  mended,  and  of  making  clothes  to  order. 

4.  While  the  plaintiff  was  so  occupying  the  said  premises,  the  defendants,  for  the 
purpose  of  constructing  their  railway,  and  in  exercise  of  the  powers  vested  in  them 
by  the  Metropolitan  Railway  Act,  1860,  and  other  Acts  by  which  the  Company  is 
regulated  and  governed,  the  Railway  Clauses  Consolidation  Act  being  one,  stopped 
up  for  a  considerable  period  of  time  the  said  bridgeway  leading  from  Ray  Street  to 
Warner  Street  aforesaid,  and  they  also  for  a  period  somewhat  longer  blocked  up  the 
carriage  and  partially  obstructed  the  footway  of  the  said  street  called  Coppice  Row, 
rendering  the  same  impassable  for  carriages,  and  to  some  extent  inconvenient  for  foot 
passengers,  and  in  consequence  thereof  Ray  Street  was  less  used  and  frequented  as  a 
thoroughfare  than  before  and  since,  and  the  number  of  persons  passing  through  that 
street  was  considerably  diminished. 

5.  During  the  same  period  the  plaintiff's  business  fell  off,  principally  in  respect 
of  the  sale  in  the  shop,  and  was  in  fact  less  than  it  had  been  before  the  said  obstruc- 
tion, and  less  than  it  has  been  since  the  same  has  been  removed. 

[260]  6.  On  the  22nd  of  October,  1862,  the  plaintiff  by  his  solicitor  gave  to  the 
defendants  the  following  notice : — 

"To  the  Metropolitan  Railway  Company. 

"  As  solicitor  to  C.  J.  Senior,  of  No.  1 1  Ray  Street,  in  the  parish  of  St.  James, 
Clerkenwell,  in  the  county  of  Middlesex,  tailor  and  draper,  and  on  his  behalf,  I  hereby 
give  you  notice  that  the  messuage  or  tenement,  shop  and  premises,  situate  and  being 
No.  11  Ray  Street  aforesaid,  have  been  injuriously  affected  by  the  execution  of  the 
works  in  the  construction  of  the  said  Metropolitan  Railway ;  and  that  under  and  by 
virtue  of  a  certain  agreement  dated  the  29th  day  of  September,  1860,  and  made 
between  J.  Mills,  of  Princes  Street,  Lambeth,  in  the  county  of  Surrey,  builder,  of  the 
one  part,  and  the  said  C.  J.  Senior  of  the  other  part,  the  said  J.  Mills  demised  unto 
the  said  C.  J.  Senior  the  aforesaid  messuage  or  tenement,  shop  and  premises.  No.  11 
Ray  Street,  aforesaid,  for  a  term  of  three  years  from  the  day  of  the  date  of  the  said 
agreement,  whereof  eleven  months  and  upwards  are  now  unexpired,  subject  to  the 
yearly  rental  of  261. ;  and  that  he  has  during  the  execution  of  the  said  works  held  and 
occupied,  and  still  holds  and  occupies  the  said  messuage  or  tenement,  shop  and 
premises,  and  during  all  that  time  carried  on  his  business  therein ;  and  that  the  said 
C.  J.  Senior  claims  1501.  for  compensation  for  the  damages  and  injury  sustained 
by  him  in  respect  of  the  said  messuage  or  tenement,  shop  and  premises,  and  that  if 
you  are  not  willing  to  pay  that  amount,  the  said  C.  J.  Senior  desires  to  have  the 
amount  of  compensation  payable  to  him  settled  by  a  jury. 

"Henry  Jones, 

"  Solicitor  for  C.  J.  Senior, 

"61  Chancery  Lane,  Oct.  22,  1862." 

On  the  1st  day  of  December,  1862,  the  defendants,  pur-[261]-suant  to  the  Lands 
Clauses  Consolidation,  Act,  1845,  issued  their  warrant  to  the  sheriff  of  Middlesex 
as  follows : — 

"The  Metropolitan  Railway  Company. 

"  To  the  Sheriff  of  the  County  of  Middlesex. 

"Middlesex,  to  wit. — Whereas,  by  an  instrument  in  writing  under  the  hand 
of  H.  Jones,  as  solicitor  for  C.  J.  Senior,  of  No.  11  Ray  Street,  in  the  parish  of 
St.  James,  Clerkenwell,  in  the  above  mentioned  county,  dated  the  22nd  day  of 
October,  1862,  after  alleging  that  the  messuage  and  premises,  No.  11  Ray  Street, 
aforesaid,  had  been  injuriously  affected  by  the  execution  of  the  works  in  the  construc- 
tion of  the  said  Metropolitan  Railway,  and  alleging  that  the  said  C.  J.  Senior,  at  and 
during  the  time  therein  mentioned  and  referred  to,  was  the  occupier  of  the  said 
messuage,  and  carried  on  his  business  therein,  under  and  by  virtue  of  an  agreement 
for  three  years,  whereof  eleven  months  and  upwards  were  then  unexpired,  the  said 
C.  J.  Senior  claimed  the  sum  of  1501.  for  compensation  for  the  damage  and  injury 
sustained  by  him  in  respect  of  the  said  messuage,  and  he  gave  the  said  Company 
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notice  that  he  claimed  to  have  the  question  of  such  compensation  settled  by  a  jury, 
and  unless  the  Company  should  be  willing  to  pay  the  amount  of  compensation  so 
claimed  by  him,  he  gave  the  Company  notice,  and  required  them  to  issue  their 
warrant  to  the  sheriff  of  the  county  of  Middlesex  to  summon  a  jury  for  settling  the 
same  in  the  manner  provided  in  and  by  the  Lands  Clauses  Consolidation  Act.  And 
whereas,  the  Company  have  not  taken  or  used  any  land  or  premises  of  the  said 
C.  J.  Senior,  and  do  not  admit  that  he  has  sustained  any  damage  as  alleged,  but, 
subject  to  and  under  protest,  are  willing  to  issue  their  warrant  to  the  sheriff  of  the 
county  of  Middlesex  to  summon  a  jury  to  settle  the  amount  of  such  compensation 
(if  any)  to  be  paid  by  the  said  Company  to  the  said  C.  J.  Senior.  Now,  therefore, 
the  said  Metro-[262]-politan  Railway  Company  (subject  to  such  protest)  do,  by  this 
their  warrant  under  their  common  seal  issued  to  you  the  sheriff  of  the  said  county  of 
Middlesex,  require  you  to  nominate  and  strike  a  special  jury  to  determine  and  settle 
by  their  verdict  the  amount  of  compensation  (if  any)  to  be  paid  by  the  said  Company 
to  the  said  C.  J.  Senior  in  respect  of  the  said  messuage  and  premises  having  been 
or  being  injuriously  affected  by  the  execution  of  the  works  of  the  said  Company. 

"  Given  under  the  common  seal  of  the  said  Metropolitan  Railway  Company,  the 
first  day  of  December,  a.d.  1862." 

And  such  proceedings  were  afterwards  had  thereon,  that  on  the  8th  of  December, 
1862,  before  the  said  sheriff  and  a  special  jury  of  the  said  county,  duly  summoned 
and  sworn  to  inquire  of  and  assess  such  compensation  or  damages  as  aforesaid,  the 
plaintiffs  said  claim  was  inquired  of  according  to  law,  and  assessed  by  the  said  jury 
at  the  sum  of  601.,  for  which  sum  they  gave  their  verdict  and  the  said  sheriff  gave 
judgment,  and  such  verdict  and  judgment  were  afterwards  and  before  the  commence- 
ment of  this  suit  recorded  according  to  law. 

8.  The  plaintiff  on  such  inquiry  adduced  evidence  before  the  said  jury  for  the 
purpose  of  shewing  that  his  said  premises  had  sustained  some  structural  damage 
by  reason  of  the  exercise  of  the  said  powers  of  the  defendants,  and  also  evidence 
of  the  said  obstruction  and  of  the  loss  of  trade  as  aforesaid,  which,  as  he  alleged,  he 
had  thereby  sustained,  and  he  claimed  compensation  for  damage  as  well  in  respect 
of  such  alleged  structural  damage  as  of  the  loss  by  reason  of  such  obstruction  ;  but 
before  the  jury  considered  their  verdict  it  was  admitted  by  the  counsel  for  the  plaintiff 
that  there  was  not  sufficient  evidence  of  structural  damage,  and  the  jury  in  fact  found 
that  no  such  structural  damage  had  been  sustained  ;  and  in  delivering  their  verdict 
stated  that  [263]  they  assessed  the  compensation  at  the  sum  of  601.  for  the  loss  of 
trade  by  reason  of  such  obstruction  only,  and  not  for  any  structural  damage  to  the 
premises,  or  for  any  matter  or  cause  other  than  such  obstruction. 

For  the  purpose  of  this  case  it  is  admitted  that  the  plaintiff  had  not  nor  has  any 
other  claim  to  compensation,  except  for  the  matter  in  respect  of  which  the  verdict 
was  given. 

9.  The  plaintiff's  costs  were  afterwards  taxed,  pursuant  to  the  Lands  Clauses 
Consolidation  Act,  1845,  at  631.  10s.  6d. 

10.  The  plaintiff  contends,  and  the  defendants  deny,  that  the  plaintiff  is  entitled 
to  have  compensation  made  to  him  by  the  defendants  in  respect  of  the  loss  or  damage 
so  assessed  by  the  jury  at  601. 

The  plaintiff  further  contends,  and  the  defendants  deny,  that  the  plaintiff  is 
entitled  to  the  costs  of  the  inquiry  before  the  sheriff. 

The  questions  for  the  opinion  of  the  Court  are :  First,  whether  the  loss  of  trade 
sustained  by  the  plaintiff  by  reason  of  such  obstruction  as  aforesaid  was  damage  in 
respect  of  which  he  was  and  is  entitled  to  have  compensation  made  to  him  by  the 
defendants.  Secondly,  whether  the  plaintiff  was  and  is  entitled  to  his  costs  of  the 
inquiry  before  the  sheriff. 

If  both  questions  are  answered  in  the  affirmative,  the  judgment  is  to  be  entered 
for  the  plaintiff  for  1231.  10s.  6d.,  with  costs  of  suit.  If  both  questions  are  answered 
in  the  negative,  judgment  is  to  be  entered  for  the  defendants,  with  costs  of  suit.  If 
the  first  question  is  answered  in  the  negative  and  the  second  in  the  affirmative, 
judgment  is  to  be  entered  for  the  plaintiff  for  631.  lOs.  6d.,  with  costs  of  suit. 

D.  D.  Keane,  for  the  plaintiff.  The  question  is,  whether  the  plaintiff's  "loss  of 
trade"  by  reason  of  the  obstruction  caused  by  the  defendant's  works,  is  an  "  injvirious 
affecting  "  of  land  within  the  meaning  of  the  68th  section  of  the  Lands  [264]  Clauses 
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Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  This  case  is  not  distinguishable  in 
principle  from  Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace  Railway 
Company  (2  B.  &  S.  605;  in  error,  id.  617),  where  all  the  authorities  are  collected. 
Indeed,  it  is  a  stronger  case  than  that;  for  one  access  to  the  plaintiff's  shop  was 
stopped  up  for  a  considerable  time,  and  another  was  partially  obstructed  and  rendered 
impassable  for  carriages  and  inconvenient  for  foot  passengers.  It  is  found  as  a  fact 
that  the  plaintiff's  business  consisted  of  the  sale  of  ready  made  clothes  exhibited 
in  his  shop  window,  and  that  during  the  obstruction  his  shop  business  fell  off. 
[Pollock,  C.  B.  Suppose  the  street  had  been  altogether  blocked  up  and  had  ceased 
to  be  a  thoroughfare.]  It  is  clear  that  the  plaintiff  would  have  been  entitled  to 
compensation.  In  Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace  Railway 
Company  (2  B.  &  S.  605;  in  error,  id.  617)  Erie,  J.,  in  the  course  of  the  argument 
asked,  "  what  is  the  boundary  line  between  such  an  injurious  affecting  of  land  as 
entitles  a  person  to  compensation  and  such  as  does  not  1 " 

The  Court  then  called  on 

Bridge,  for  the  defendants.  The  plaintiff  has  sustained  no  damage  by  reason  of 
the  obstruction  except  "loss  of  trade."  The  jury  have  expressly  found  that  there  was 
no  structural  damage ;  so  that  the  plaintiff's  interest  in  the  land  was  not  injuriously 
affected.  Under  the  68th  .section  of  the  Lands  Clauses  Consolidation  Act,  1845,  a 
party  is  only  entitled  to  compensation  "  in  respect  of  any  lands,  or  of  any  interest 
therein,  which  shall  have  been  taken  for  or  injuriously  affected  by  the  execution  of 
the  works."  Loss  of  trade  is  a  mei'e  personal  injury.  It  may  be  that,  although  the 
plaintiff's  business  fell  off  while  the  obstruction  existed,  [265]  when  it  was  removed 
and  the  works  completed  his  premises  became  more  valuable.  [Pollock,  C.  B.  Then 
if  the  obstruction  continued  for  nine  months  or  even  nine  years,  would  he  be  entitled 
to  no  compensation?]  The  Company  would  be  entitled  to  set  off  against  the  claim 
for  damages  in  respect  of  the  temporary  obstruction,  the  permanent  increased  value 
of  the  premises.  In  assessing  compensation  for  land  injuriously  affected,  a  jury  may 
take  into  consideration  the  loss  of  trade ;  but  it  is  not  of  itself  the  subject  of  com- 
pensation within  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845.  It 
is  conceded  that,  if  the  jury  had  found  that  the  plaintiff's  lease  was  rendered  of  less 
value  by  the  obstruction,  he  would  have  been  entitled  to  compensation,  but  all  that 


Channell,  B.,  referred  to  Wilks  v.  The 
That  case  is  an  authority  that  loss 


they  find  is  that  the  plaintiff's  business  fell  off. 
Hungerford  Market  Company  (2  Bing.  N.  C.  281). 

of  trade  by  the  obstruction  of  a  public  thoroughfare  is  a  personal  damage  for  which 
the  remedy  is  by  action  at  common  law.  In  Chamberlain  v.  The  West  End  of  London 
and  Crystal  Palace  Railway  Company  (2  B.  <fe  S.  605)  it  was  expressly  found  that 
the  value  of  the  plaintiff's  houses  was  greatly  diminished  by  the  execution  of  the 
defendant's  works.  It  is  not  true  that  in  every  case  in  which  an  action  would  lie 
against  a  railway  Company  for  an  obstruction  not  authorized  by  their  Act,  compensa- 
tion may  be  obtained  under  the  Lands  Clauses  Consolidation  Act.  The  converse, 
however,  is  true.  In  The  Caledonian  Railway  Company  v.  Ogilvy  (2  Macq.  229,  235) 
Lord  Cranworth  said,  "  These  acts  of  parliament  are,  as  unfortunately  is  too  often  the 
case,  loosely  worded  ;  but  the  construction  that  is  put  on  this  expression  '  injuriously 
affected,'  in  the  clauses  in  the  act  of  parliament  which  gives  compensation  for  injuriously 
affecting  lands,  certainly  does  not  entitle  the  [266]  owner  of  lands  which  he  alleges 
to  be  injuriously  affected  to  any  compensation  in  respect  of  any  act  which,  if  done  by 
the  railway  Company  without  the  authority  of  parliament,  would  not  have  entitled 
him  to  bring  an  action  against  them.  I  purposely  guard  myself  by  putting  it  in  that 
way,  because  I  am  far  from  admitting  that  he  would  have  a  right  of  compensation  in 
some  cases  in  which,  if  the  act  of  parliament  had  not  passed,  there  might  have  been 
not  only  an  indictment  but  a  right  of  action.  ...  If,  therefore,  the  act  of  parliament 
did  not  mean  to  exclude  the  right  of  compensation  in  some  cases,  in  which,  if  the  Act 
had  not  passed,  there  would  have  been  redress,  every  person  who  is  stopped  for  a 
moment  while  the  gates  of  a  railway  are  shut  at  a  level  crossing,  would  be  entitled 
to  an  action."  [Pollock,  C.  B.  The  jury  have  assessed  the  injury  done  by  the 
obstruction  at  601.]  That  amount  is  given  as  compensation  for  the  loss  of  trade  by 
reason  of  the  obstruction.     He  also  referred  to  Rose  v.  Groves  (5  Man.  &  G.  613). 

Pollock,  C.  B.  We  are  all  of  opinion,  upon  the  finding  of  the  jury  and  the 
questions  submitted  to  the  Court,  that  the  plaintiff  is  entitled  to  judgment.  It  is 
admitted  that,  if  the  case  had  stated  that  the  jury  assessed  the  damage  at  601.  in 
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respect  of  the  plaintiffs  premises  having  been  injuriously  affected  by  the  obstruction, 
excluding  any  mention  of  loss  of  trade,  there  would  have  been  ground  for  compensa- 
tion. But  loss  of  trade  is  loss  of  goodwill ;  and  goodwill  is  part  of  the  value  of  the 
plaintiff's  interest  in  the  premises.  It  is  suggested  that  the  jury  ought  to  have 
considered  whether  the  land  itself  was  injuriously  affected ;  but  we  are  bound  to 
assume  that  they  have  taken  into  consideration  everything  which  they  ought  to  have 
considered.  The  questions  propounded  to  us  render  it  unnecessary  to  go  into  other 
mat>-[267]-ters ;  and  it  is  sufficient  to  say  that  loss  of  trade  is  an  injury  to  the  value 
of  the  land  itself,  and  therefore  the  subject  of  compensation  under  the  Lands  Clauses 
Consolidation  Act. 

Bramwell,  B.  I  am  of  the  same  opinion.  In  the  first  place,  I  think  this  case 
is  decided  by  the  case  of  Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace 
Railway  Company.  Secondly,  I  think  it  is  decided,  by  what  I  have  always  understood 
to  be  the  principle  of  these  cases,  that  where  premises  are  damaged  under  such  circum- 
stances that  but  for  the  parliamentary  powers  an  action  would  be  maintainable  against 
the  Company,  the  party  interested  in  the  premises  is  entitled  to  compensation  under 
the  Lands  Clauses  Consolidation  Act.  It  seems  to  me  that  it  is  an  injurious  affecting 
of  premises  to  obstruct  the  access  to  them  so  that  the  business  there  carried  on  cannot 
be  carried  on  so  profitably.  Therefore,  both  on  principle  and  authority,  I  think  the 
plaintiff  is  entitled  to  recover. 

At  first  I  thought  that  the  contention  of  Mr.  Bridge  was  one  of  words  only ;  but 
I  now  understand  it  as  one  of  substance,  because  he  says  that,  although  the  works 
of  the  Company  may  at  one  time  have  injured  the  premises,  at  another  time  they  may 
benefit  them.  It  is  certainly  possible  that  the  obstruction  may  have  been  caused  by 
pulling  down  the  opposite  houses  and  widening  the  road,  by  which  the  plaintiffs 
premises  may  have  become  far  more  valuable.  But  I  doubt  whether  the  Company 
are  entitled  to  a  set-off  of  that  description,  because,  if  the  freeholder  were  in  posses- 
sion, according  to  Mr.  Bridge's  argument  he  would  get  nothing,  while  a  tenant  from 
year  to  year,  or  a  tenant  for  a  term  co-extensive  only  with  the  continuance  of  the 
obstruction,  would  be  entitled  to  compensation.  It  would  be  monstrous  to  say  that 
a  tenant  [268]  from  year  to  year,  or  for  a  shorter  term,  ought  not  to  be  compensated 
because,  if  there  had  been  no  term  and  the  premises  were  in  the  occupation  of  the 
freeholder,  no  compensation  would  have  been  payable  to  him.  It  seems  to  me  that 
such  a  set-off  ought  not  to  be  allowed,  since  it  would  lead  to  such  absurd  consequences. 
Again,  suppose  a  man  has  two  neighbouring  houses,  the  one  benefited,  the  other 
injured  by  the  Company's  works,  is  he  not  to  get  compensation  for  the  one  that  is 
injured  because  the  otlier  is  benefited  ?  Therefore  I  cannot  accede  to  Mr.  Bridge's 
proposition,  that  any  benefit  done  by  the  Company  to  the  premises  must  be  deducted 
by  way  of  set-off  against  the  damage.  It  must  not  be  understood  that  I  differ  from 
anything  said  by  Lord  Cranworth  in  the  case  of  The  Caledonian  Railway  Company  v. 
Ogilvy  (2  Macq.  229),  but  that  was  upon  a  different  matter.  Further,  I  do  not  think 
any  question  of  benefit  to  the  premises  is  now  open.  It  might  have  been  a  matter 
for  the  consideration  of  the  jury  in  assessing  the  compensation,  but  not  having  been 
brought  before  them  there  is  an  end  of  it. 

Chan  NELL,  B.  I  am  of  opinion  that  the  questions  submitted  to  us  must  be 
answered  in  the  affirmative.  The  second  question  relates  entirely  to  the  costs  of  the 
inquiry,  and  can  be  easily  answered  when  a  satisfactory  answer  has  been  given  to  the 
first.  It  is  contended  on  the  part  of  the  plaintiflF,  that  upon  the  facts  stated  in  the 
case  unqualified  by  other  facts  which  may  exist,  but  which  are  not  stated,  he  is  entitled 
to  compensation.     If  that  be  admitted,  the  rest  follows  as  a  matter  of  course. 

Now,  giving  the  fullest  effect  to  the  proceedings  of  a  technical  character,  whatever 
is  technical  is  right.  The  defendants  by  their  warrant  required  the  sheriff  to  summon 
a  jury  to  determine  the  compensation  (if  any)  to  be  paid  to  [269]  the  plaintiff  "  in 
respect  of  the  said  messuage  and  premises  having  been  or  being  injuriously  affected 
by  the  execution  of  the  works  of  the  Company."  The  sheriff  summoned  a  jury  to 
assess  such  compensation,  and  they  assessed  it  at  601.  Then  there  is  the  fact  of  loss 
of  trade  occasioned  by  an  obstruction  which  existed  for  a  considerable  period  of  time, 
but  has  now  been  removed.  No  other  facts  are  stated  to  qualify  that.  Admitting 
that  loss  of  trade,  though  some  evidence  of  injury  to  the  plaintiffs  interest  in  the 
premises,  might  be  counterbalanced  by  other  considerations,  those  considerations 
ought  at  least  to  have  been  stated  in  the  case,  so  as  to  enable  us  to  deal  with  theiq. 
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The  present  unqualified  statement  shews  that,  in  point  of  fact,  the  plaintiff's  premises 
were  injuriously  affected  by  the  execution  of  the  defendant's  works.  For  these  reasons 
I  think  that  both  questions  must  be  answered  in  favour  of  the  plaintiff. 

Wilde,  B.  I  am  of  the  same  opinion,  and  for  the  reasons  given  by  the  rest  of 
the  Court. 

I  doubt  whether,  in  a  case  of  compensation  for  injury  to  land,  a  Company  can 
claim  a  set-off  by  reason  of  the  land  being  subsequently  benefited.  It  is  obvious  that 
where  a  railway  passes  through  a  neighbourhood,  wherever  there  is  a  station  the 
adjacent  premises  may  be  greatly  benefited.  But  if  any  individual  happens  to  have 
a  portion  of  his  land  taken  he  is  entitled  to  be  paid  the  value  of  that  land :  if  his  land 
is  injuriously  affected,  he  is  entitled  to  compensation  for  the  injury.  If  the  Company 
were  entitled  to  set  off  the  benefit  derived  from  proximity  to  the  station,  one  individual 
would  be  made  to  pay  something  for  that,  whereas  his  neighbour  would  pay  nothing. 
It  is  the  first  time  such  an  idea  has  been  brought  forward,  and  I  see  no  reason  for 
giving  countenance  to  it. 

Judgment  for  the  plaintiff. 

[270]    In  the  Matter  of  a  Recognizance  made  to  Her  Majesty,  by  John 

CHArLIN    AND    ADAM    StEELE,    AS    SURETIES    FOR    MURDO    YoUNG.       AND    IN 

THE  Matter  of  Jones  v.  Young.  June  10,  1863. — Upon  an  application  for 
leave  to  proceed  against  sureties  upon  their  recognizance  or  bond  to  the  Crown 
under  the  11  Geo.  4  &  1  Wm.  4,  c.  73,  the  Court  of  Exchequer  acts  judicially, 
not  ministerially,  and  may  refuse  the  application  if,  upon  the  facts  before  them, 
they  are  of  opinion  that  the  plaintiff  is  not  entitled  to  proceed  against  the  sureties. 
Therefore  where  the  plaintiff  brought  an  action  for  libel  against  the  editor  of 
a  newspaper,  and  a  verdict  was  tiiken  by  consent  for  20001.,  subject  to  the  award 
of  an  arbitrator,  who  ordered  the  verdict  to  be  reduced  to  2-501.  provided  the 
defendant  published  an  apology  in  his  newspaper  within  a  certain  time,  and  the 
award  was  not  taken  up  until  long  after  that  time  by  the  plaintiff,  who  afterwards 
agreed  to  accept  II 001.  in  satisfaction  of  damages  and  costs,  of  which  6501.  was 
paid  by  the  defendant,  who  gave  his  acceptances  for  the  remainder,  the  Court 
refused  to  order  proceedings  to  be  taken  against  the  sureties  upon  their 
recognizance. 

[S.  C.  32  L.  J.  Ex.  254;  9  Jur.  (N.  S.)  726;  11  W.  R.  1079;  8  L.  T.  672.] 

D.  D.  Keane  had  obtained  a  rule  calling  upon  the  Attorney  General,  John  Chaplin, 
and  Adam  Steele,  to  shew  cause  why  a  writ  or  writs  of  scire  facias  should  not  issue 
out  of  this  Court  against  the  said  John  Chaplin  and  Adam  Steele  for  the  recovery 
of  the  amount  of  the  above  mentioned  recognizance  and  costs. 

The  affidavit  of  the  plaintiff,  in  support  of  the  application,  stated  he  brought  an 
action  in  the  Court  of  Common  Pleas  against  Murdo  Young,  the  editor,  proprietor, 
and  publisher  of  a  newspaper  called  the  Sun,  for  a  libel ;  which  came  on  for  trial  at 
the  Surrey  Spring  Assizes,  1857,  when  a  verdict  was  entered  for  the  plaintiff  for 
20001.,  and  costs  40s.,  subject  to  the  award  of  an  arbitrator,  who  by  his  award,  dated 
the  29th  June,  1857,  ordered  that  the  verdict  so  entered  should  stand,  but  that  the 
amount  of  damages  should  be  reduced  to  2501.  ;  that  the  costs  of  the  reference  and 
award  should  be  paid  by  the  defendant  on  or  before  the  1st  of  August  then  next, 
and  that  the  defendant  should  in  every  copy  of  his  newspaper  which  should  be 
published  on  a  day  therein  named,  insert  an  apology ;  and  that  if  the  [271]  apology 
in  the  award  set  forth  should  not  be  inserted,  the  verdict  so  found  should  stand,  and 
that  the  damage  should  not  be  reduced  as  by  the  award  was  directed. 

The  apology  was  not  and  had  not  been  inserted  as  directed,  and  the  plaintiff  caused 
final  judgment  to  be  signed  against  the  defendant  for  20001.,  the  amount  of  the 
damages,  and  40s.  costs.  The  defendant  afterwards  paid  the  plaintifi'  6931.,  leaving 
a  balance  of  13071.,  or  thereabouts,  which  still  remained  due;  and  afterwards  the 
plaintifi"  caused  a  writ  of  fieri  facias  to  be  issued,  and  lodged  with  the  sheriff"  of  the 
county  of  Middlesex,  against  the  goods  of  the  defendant,  indorsed  to  levy  13071.,  and 
costs  of  execution  and  interest,  to  which  the  sheriff  returned  "nulla  bona."  Pursuant 
to  a  memorial  the  Attorney  General,  on  the  30th  of  April,  1863,  granted  his  fiat  to 
the  plaintiff  to  enable  him  to  make  the  present  application  to  the  Court. 
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The  affidavits  in  answer  to  the  rule  stated,  that  the  plaintiff's  attorney  neglected 
to  take  up  the  award  until  the  3rd  of  August,  1858,  when  for  the  first  time  the 
defendant  and  his  sureties  ascertained  that  the  arbitrator  had  directed  that  the  apology 
should  be  inserted  in  the  newspaper  published  on  the  8th  of  July,  1857,  or  any  other 
day  between  that  day  and  the  15th  of  July  :  that  the  direction  as  to  the  apology  not 
having  been  known  to  the  defendant  or  his  attorney  for  more  than  a  year  after  the 
time  limited  for  the  insertion,  it  became  impossible  to  comply  with  the  direction,  and 
neither  the  plaintiff  nor  his  attorney  requested  the  apology  to  be  inserted  in  the 
newspaper  at  any  time. 

A  motion  to  set  aside  the  award  was  not  made  in  consequence  of  the  defendant 
instructing  his  attorney  not  to  do  so,  as  he  hoped  to  effect  a  compromise  with  the 
plaintiff's  attorney.  In  November,  1858,  a  compromise  was  effected  between  the 
parties  by  the  plaintiff  agreeing  to  accept  a  sum  of  11001.  in  satisfaction  of  damages 
and  costs ;  6951.  of  which  [272]  had  been  paid  to  the  plaintiff  by  the  defendant,  and 
his  acceptances  payable  at  future  days  were  taken  by  the  plaintiff  for  the  residue. 

Manisty  shewed  cause.  By  the  60  Geo.  3  &  1  Geo.  4,  c.  9,  s.  8,  no  person  shall 
print  or  publish  for  sale  any  newspaper,  &c.,  until  he  shall  have  entered  into  a 
recognizance,  or  executed  a  bond,  together  with  two  or  three  sureties,  in  manner  and 
to  the  amount  therein  specified,  conditioned  for  payment  of  every  such  fine  or  penalty 
as  may  be  imposed  upon  or  adjudged  against  him  by  reason  of  any  ccj^iviction  for 
printing  or  publishing  any  blasphemous  or  seditious  libel.  The  11  Geo.  4  &  1  Wm.  4, 
c.  73,  s.  2,  after  reciting  the  60  Geo.  3  &  1  Wm.  4,  c.  9,  and  that  it  is  expedient  to 
increase  the  amount  of  such  recognizances  and  bond,  and  to  extend  the  same  for  the 
purpose  of  securing  the  payment  of  damages  and  costs  in  actions  for  libels,  enacts, 
that  the  amount  of  such  recognizances  and  bonds  shall  be  extended  to  4001.  for  the 
principal  and  the  like  sum  for  the  sureties  in  any  such  new  recognizances,  and  to  the 
sum  of  3001.  for  the  principal  and  the  like  sum  for  the  sureties  in  any  such  new  bond  ; 
and  that  the  conditions  of  such  new  recognizances  and  bonds  respectively  shall  extend 
to  secure  the  payment  of  damages  and  costs  to  be  recovered  in  actions  for  libels 
published  in  such  newspapers.  Section  3  enacts,  "  That  if  any  plaintiff,  in  any  action 
for  libel  against  any  editor,  conductor,  or  proprietor  of  such  newspaper,  &c.,  shall 
make  it  appear  by  affidavit  to  his  Majesty's  Court  of  Exchequer  that  he  is  entitled  to 
have  execution  against  the  defendant  upon  any  judgment  in  such  action ;  but  that  he 
has  not  been  able  to  procure  satisfaction  by  writ  of  execution  against  the  goods  and 
chattels  of  the  defendant,  it  shall  be  lawful  for  the  .said  Court,  for  the  benefit  of  such 
plaintiff,  to  order  and  direct  such  proceedings  to  be  had  [273]  and  taken  upon  such 
recognizances  or  bonds  respectively  as  would  be  taken  to  obtain  any  fines  or  penalties 
due  to  his  Majesty  secured  by  such  recognizance  and  bond."  There  are  several 
objections  to  this  application.  First,  the  plaintiff  was  not  entitled  to  sign  judgment 
for  20001.  The  award  not  having  been  taken  up  until  long  after  the  time  had  elapsed 
for  the  defendant  to  publish  the  apology,  it  was  impossible  for  him  to  comply  with 
that  direction,  and  the  award  was  either  void  or  only  entitled  the  plaintiff  to  sign 
judgment  for  2501.  Secondly,  the  matter  has  been  compromised  by  the  plaintiff 
agreeing  to  accept  11001.  in  satisfaction  of  the  damages  and  costs,  of  which  6501.  has 
been  paid,  and  the  defendant  has  given  his  acceptances  for  the  residue.  The  giving 
time  to  the  defendant  operated  as  a  discharge  of  his  sureties.  Thirdly,  it  is  not 
enough  that  "  nulla  bona  "  has  been  returned  to  the  writ  of  scire  facias,  but  the  plaintiff 
ought  to  have  shewn  that  he  has  used  every  endeavour  to  obtain  payment  from  the 
defendant. 

The  Court  then  called  on 

D.  D.  Keane,  to  support  the  rule.  The  plaintiff  has  obtained  a  judgment  in  the 
Court  of  Common  Pleas,  which  in  this  Court  must  be  assumed  to  be  valid,  and  there- 
fore it  is  imperative  on  the  Court  to  enforce  it  in  the  manner  provided  by  the  1 1  Geo.  4, 
&  1  Wm.  4,  c.  73,  s.  3.  The  Court  cannot  inquire  into  any  other  facts  than  whether 
the  plaintiff  has  obtained  a  judgment  which  is  unsatisfied.  [Pollock,  C.  B.  The 
statute  says,  "  if  it  shall  appear  to  the  Court  that  the  plaintiff  is  entitled  to  have 
execution."]  The  validity  of  the  award  which  was  made  in  1857  has  never  been 
questioned,  and  upon  this  application  it  is  not  competent  to  the  defendant  to  object 
to  it:  Davies  v.  Pratt  (17  C.  B.  183).  It  was  as  much  the  duty  of  the  defendant  as 
[274]  the  plaintiff  to  take  up  the  award,  and,  no  apology  having  been  published,  the 
plaintiff  was  entitled  to  sign  judgment  for  20001.     The  sureties  cannot  avail  themselves 
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of  the  defendant's  neglect,  for  it  was  their  duty  to  see  that  he  took  up  the  award  : 
Wright  v.  Simpson  (16  Ves.  714).  The  giving  time  to  the  defendant  did  not  operate 
as  a  discharge  of  the  sureties,  because  their  liability  did  not  arise  until  the  plaintiff 
issued  execution  and  failed  to  obtain  satisfaction  of  his  judgment.  The  doctrine  as 
to  the  discharge  of  a  surety  by  giving  time  to  the  principal  does  not  apply  to  a  judg- 
ment any  more  than  to  a  replevin  bond :  Moore  v.  Bowrmker  (6  Taunt.  379).  In 
Pooley  v.  Harradine  (7  E.  &  B.  451)  and  Strmg  v.  Foster  (17  C.  B,  201)  there  were 
circumstances  which  rendered  it  inequitable  that  the  sureties  should  be  liable.  More- 
over, if  the  rule  be  granted  and  a  scire  facias  issues  all  these  questions  may  be  raised 
on  the  record,  but  if  the  rule  be  discharged  there  is  no  appeal. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged,  and  as 
the  3rd  section  of  the  11  Geo.  4  &  1  Wm.  4,  c.  73,  says  "that  the  expense  of  such 
proceeding  shall  be  exclusively  borne  by  such  plaintiff,"  the  rule  must  l)e  discharged 
with  costs.  That  section  also  says,  *'  that  if  any  plaintiff  in  any  action  for  libel  against 
any  editor,  conductor,  or  proprietor  of  a  newspaper,  &c.,  shall  make  it  appear  by  affidavit 
to  this  Court  that  he  is  entitled  to  have  execution  against  the  defendant  upon  any 
judgment  in  such  action,  but  that  he  has  not  been  able  to  procure  satisfaction  by  writ 
of  execution  against  the  goods  and  chattels  of  the  defendant,  it  shall  be  lawful  for  the 
said  Court  to  order  and  direct  such  proceedings  to  be  had  and  taken  upon  such 
recognizances  or  bonds  respectively  as  would  be  taken  to  obtain  any  fines  [275]  or 
penalties  due  to  his  Majesty  secured  by  such  recognizance  and  bond."  I  apprehend 
that  our  duty  under  this  act  of  parliament  is  not  merely  ministerial  but  judicial,  and 
that  upon  such  an  application  we  have  not  only  the  right  but  are  bound  to  inquire 
whether  the  circumstances  are  such  as  to  entitle  the  plaintiff  to  proceed  against  the 
sureties  ;  and  under  the  circumstances  of  this  case  I  think  we  ought  not  to  act  upon 
the  power  which  the  statute  has  conferred  on  us. 

It  appears  by  the  affidavits  that  an  action  was  brought  by  the  plaintiff  against  the 
defendant  for  publishing  a  libel  in  his  newspaper.  The  cause  came  on  for  trial  in  the 
year  1857,  when  a  verdict  was  entered  by  consent  for  20001.  (I  presume  the  damages 
in  the  declaration),  subject  to  the  award  of  an  arbitrator,  with  power  for  him  to  direct 
what  should  be  done  by  the  parties.  In  June,  1857,  the  arbitrator  made  his  award 
and  thereby  directed  that  the  damages  should  be  reduced  to  2001.  provided  an  apology 
was  published  by  the  defendant  in  his  newspaper  within  a  time  named  :  and  that  in 
the  event  of  its  not  being  so  published  the  damages  should  stand  at  20001.  The 
award  was  not  taken  up  until  after  the  time  had  elapsed  within  which  the  apology 
was  to  be  published.  It  was  the  plaintiffs  duty  to  take  up  the  award,  and  the  conse- 
quences of  his  neglect  cannot  be  repelled  by  saying  that  the  defendant  might  have 
taken  it  up.  As  to  the  sureties,  it  is  clear  that  they  could  not  have  taken  it  up. 
Then,  the  award  not  having  been  taken  up  until  after  the  period  for  publishing  the 
apology  had  expired,  it  was  too  late  for  the  defendant  to  publish  it ;  but  whose  fault 
was  that?  Certainly  not  the  defendant's.  If  an  application  had  been  made  to  the 
Court  of  Common  Pleas,  it  is  probable  that  they  would  either  have  said  that  the 
award  was  a  nullity,  or  that  it  should  only  be  available  to  the  extent  of  2501.,  and 
more  than  that  has  been  paid  to  the  plaintiff.  [276]  Considering  all  these  facts,  I 
think  that  the  indorsement  on  the  postea,  that  the  jury  found  a  verdict  with  20001. 
damages  is  incorrect,  and  that  the  plaintiff  was  not  entitled  to  sign  judgment  for  that 
amount.  The  entry  was  the  act  of  the  attorney  or  his  clerk,  and  not  the  judgment 
of  the  Court  of  Common  Pleas. 

Then,  the  award  having  been  taken  up,  the  plaintiff  and  defendant  came  to  an 
arrangement  for  payment  of  a  definite  sum  in  satisfaction  of  the  damages  and  costs. 
Accordingly,  the  defendant  paid  to  the  plaintiff  a  part  of  the  amount,  and  gave  him 
his  acceptances  for  the  residue.  I  express  no  opinion  as  to  how  far  the  giving  time 
to  the  principal  operated  as  a  release  of  the  sureties.  I  think  that  the  plaintitl'  has 
no  right  to  recover  more  than  2501.,  and  that  this  Court,  having  all  these  facts  before 
it,  ought  not  to  order  a  scire  facias  to  issue. 

Channell,  B.  I  am  also  of  opinion  that  this  rule  should  be  discharged  and  with 
costs.  I  agree  with  the  I^ord  Chief  Baron  that,  upon  an  application  of  this  kind,  we 
have  not  only  the  right  but  are  bound  to  inquire  into  the  facts.  Since  he  has  fully 
stated  them,  I  abstain  from  repeating  them ;  neither  do  I  express  any  opinion  as  to 
whether  the  giving  time  to  the  principal  operated  as  a  release  of  the  sureties. 

The  two  acts  of  parliament  to  which  our  attention  has  been  directed  must  be  read 
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together.  The  first,  60  Geo.  3  &  1  Geo,  4,  c.  9,  requires  every  printer  or  publisher  of 
a  newspaper  to  enter  into  a  recognizance  or  bond,  with  sureties,  for  securing  payment 
of  fines  and  penalties  upon  convictions  for  libel.  That  Act  contemplates  proceedings 
of  a  criminal  nature,  by  indictment.  The  second  Act,  1 1  Geo.  4  &  1  Wm.  4,  c.  73, 
increased  the  amount  of  the  recognizances  and  bonds,  and  extended  the  liability  of 
the  sure-[277]-ties  to  payment  of  damages  and  costs  to  be  recovered  in  actions  for 
libel.  This  Court  can  only  give  effect  to  that  provision  when  called  upon  to  direct 
such  proceedings  as  it  might  have  ordered  to  obtain  any  fine  or  penalty  under  the 
former  Act.  We  are  now  asked  to  apply  the  remedy  provided  b}'^  the  latter  Act. 
The  3rd  section  of  that  Act  gives  power  to  this  Court  to  order  and  direct  such  pro- 
ceedings to  be  had  or  taken  upon  such  recognizances  or  bonds  respectively  as  would 
be  taken  to  obtain  any  fines  or  penalties,  if  the  plaintiff  shall  make  it  appear  by 
affidavit  that  he  is  entitled  to  execution  against  the  defendant,  and  cannot  procure 
.satisfaction  by  execution  against  his  goods  and  chattels.  I  do  not  propose  to  interfere 
with  the  judgment  against  the  defendant,  for  that  cannot  be  questioned  upon  this 
application  ;  and  when  we  are  asked  to  enforce  the  judgment  against  the  sureties,  all 
we  have  to  consider  is  whether  it  ought  to  be  enforced  against  them.  The  judgment 
may  be  good  as  against  the  defendant,  and  nevertheless  proceedings  ought  not  to  be 
taken  upon  it  against  the  sureties.  We  ought  to  ascertain  whether  the  award  of  the 
arbitrator  has  been  properly  carried  out,  and  I  agree  with  the  Lord  Chief  Baron  that 
the  plaintiif  had  no  right  to  sign  judgment  for  20001.  This  being  an  application  to 
the  only  Court  in  which  it  can  be  made  to  enforce  a  judgment  against  persons  who 
are  not  parties  to  it,  I  agree  that  upon  the  facts  before  us  we  ought  not  to  order  a 
writ  of  scire  facias  to  issue. 

Wilde,  B.  I  am  of  the  same  opinion.  Indeed,  I  think  the  case  clear.  The 
plaintiff  brought  an  action  for  libel  against  the  defendant,  an  editor  of  a  newspaper, 
and  obtained  a  judgment  in  the  Court  of  Common  Pleas.  The  plaintiff's  counsel  is 
quite  right  in  saying  that  we  neither  can  nor  will  interfere  with  that  judgment. 
Having  that  judgment,  the  plaintiff  now  asks  for  execution  against  the  sureties,  under 
[278]  the  3rd  section  of  the  1 1  Geo.  4  &  1  Wm.  4,  c.  73  ;  but,  in  my  opinion,  the  plaintiff 
has  not  shewn  any  right  to  execution  against  them.  The  plaintiff  applies  to  this 
Court  under  the  terms  of  a  special  act  of  parliament,  and  says,* that,  having  recovered 
judgment  against  the  defendant  in  an  action  for  a  libel  published  in  his  newspaper, 
this  Court  is  bound  to  award  a  scire  facias  upon  the  recognizance ;  in  other  words, 
to  enable  the  plaintiff  to  issue  execution  against  the  sureties.  If  we  were  merely 
ministerial  officers,  and  the  mere  fact  of  the  existence  of  a  judgment  in  the  Court  of 
Common  Pleas  were  enough  to  entitle  the  plaintiff  to  proceed  against  the  sureties,  he 
would  be  right.  But  the  act  of  parliament  does  not  say  that  if  the  plaintiff  cannot 
obtjiin  satisfaction  against  the  defendant  he  shall  be  entitled  to  issue  execution  against 
the  sureties — which  it  ought  to  have  said,  if  the  plaintiff's  argument  is  correct.  The 
act  of  parliament  says,  that  the  plaintiff  may  come  to  this  Court,  and  if  he  shall  make 
it  appear  by  affidavit  that  he  is  entitled  to  execution  against  the  defendant,  and  has 
not  been  able  to  procure  satisfaction  by  execution  against  his  goods,  it  shall  be  lawful 
for  the  Court  to  order  proceedings  upon  the  recognizance. 

It  is  contended  that  the  plaintiff  has  a  right  to  come  to  this  Court  and  get  execu- 
tion against  the  sureties ;  but  the  language  of  the  statute  does  not  warrant  that 
assertion  :  it  confers  on  us  the  power  to  act,  not  ministerially,  but  judicially,  by 
inquiring  into  the  facts  and  satisfying  ourselves  that  the  plaintiff  is  entitled  to  execution 
upon  the  judgment.  The  facts  plainly  shew  that  this  plaintiff  is  not  so  entitled.  The 
sum  of  20001.  was  merely  a  formal  entry  of  the  amount  of  damage  upon  a  verdict 
taken  by  consent,  subject  to  the  award  of  an  arbitrator.  The  arbitrator  awarded  that 
the  damages  should  be  reduced  to  2501,,  and  that  the  defendant  should  publish  an 
apology  in  his  newspaper  within  a  certain  [279]  time ;  if  not,  the  verdict  should 
stand  for  20001.  If  the  plaintiff  had  taken  up  the  award  in  proper  time,  and  the 
defendant  had  refused  to  publish  the  apology,  the  plaintiff  might,  with  some  shew  of 
reason,  have  applied  to  this  Court  for  execution  as  upon  a  judgment  for  20001.  But 
the  plaintiff  did  not  take  up  the  award  until  long  after  the  time  for  publishing  the 
apology  had  elapsed,  so  that  the  defendant  never  knew  in  time  that  he  was  required 
to  make  an  apology,  and  now  the  plaintiff  asks  for  damages  to  the  amount  of  20001., 
although  the  defendant  has  made  no  default.  To  grant  such  an  application  would 
be  contrary  to  the  common  principles  of  justice.     I  am  not  satisfied  that  the  plaintiff 
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is  entitled  to  execution  upon  his  judgment,  ;md  I,  therefore,  think  that  the  rule  ought 
to  be  discharged,  with  costs. 
Rule  discharged,  with  costs. 

Ford  v.  Ager  and  Another.  June  11,  1863.— The  owner  in  fee  of  certain  land, 
prior  to  mortgaging  it  for  a  term  of  years,  put  A,  into  possession.  A.  occupied 
for  twenty-five  years  without  payment  of  rent  or  written  acknowledgment  of  the 
mortgagor's  title.  A.  then  conveyed  in  fee  to  the  plaintiff  and  after  attorning  to 
him  as  his  tenant  gave  up  possession  for  a  sum  of  money  to  B.,  the  representative 
of  the  mortgagor,  and  C  the  executor  of  the  mortgagee  (whose  mortgage  had  been 
kept  alive  by  payment  of  interest).  B.  and  C.  afterwards  joined  in  a  conveyance 
of  the  premises  to  the  defendants.  Held,  in  an  action  of  ejectment,  first,  that  the 
defendants  were  not  estopped  from  setting  up  their  title  to  the  premises ;  secondly, 
that  they  were  persons  claiming  under  a  mortgage  within  the  meaning  of  the 
7  Wra.  4  &  1  Vict.  c.  28,  and  consequently  that  the  3  &  4  Wm.  4,  c.  27,  did  not 
operate  to  bar  their  title. 

[S.  C.  32  L.  J.  Ex.  269 ;  9  Jur.  (N.  S.)  804 ;  11  W.  R.  1073 ;  8  L.  T.  46.] 

Ejectment  for  a  cottage  and  garden.     The  defendants  defended  as  landlords. 

At  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Suffolk, 
it  appeared  that  in  1837,  and  before  the  mortgage  next  mentioned  was  executed,  Robert 
Ford,  the  then  owner  in  fee,  put  his  illegitimate  son  Quinton  into  possession  of  the  land 
now  [280]  in  dispute,  and  Quinton  occupied  from  that  time  until  the  10th  of  January, 
1862,  without  payment  of  rent,  and  without  ever  making  any  written  acknowledgment 
of  his  father's  title.  By  deed,  dated  the  15th  of  December,  1837,  Robert  Ford 
mortgaged  the  property  for  a  term  of  1000  years.  The  mortgagee  died  in  1842  and 
his  executor  proved  his  will.  In  1848  Robert  Ford  conveyed  to  William  Hawkins 
subject  to  the  mortgage.  The  interest  on  the  mortgage  was  paid  to  the  mortgagee 
during  his  life,  and  to  his  executors  after  his  death  until  1848.  A  demand  of  possession 
was  then  made  on  Quinton  by  the  mortgagees,  and  also  by  Hawkins.  Quinton  refused 
to  go  out,  and  on  the  10th  of  June,  1862,  executed  a  conveyance  of  the  property  to 
John  Ford  the  plaintiff,  but  continued  in  possession,  the  plaintiff  letting  the  premises 
to  him  from  that  date  up  to  the  6th  of  April,  1862.  On  the  20th  of  February,  1862, 
a  writ  of  ejectment  was  issued  against  Quinton  at  the  suit  of  one  of  the  mortgagee's 
executors  and  William  Hawkins,  and  on  the  5th  of  April,  1862,  Quinton  was  induced 
to  take  from  them  a  sum  of  51.  and  give  up  possession.  In  June,  1862,  the  mortgagee's 
executors  and  Hawkins  joined  in  a  conveyance  to  the  defendant.  Upon  these  facts 
being  proved  a  verdict  was  entered  for  the  plaintiff,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  the  Court  to  have  power  to  draw  inferences  of  fact. 

D.  D.  Keane,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  on  the  grounds 
that  the  defendants  were  persons  entitled  to  or  claiming  under  a  mortgage  of  the  land 
sought  to  be  recovered  made  by  a  mortgagor  not  barred  at  the  time  of  making  it,  and 
that  interest  on  the  money  secured  by  such  mortgage  had  been  paid  within  twenty 
years  next  before  the  writ;  and  also  on  the  ground  that  the  defendants  were  in 
possession,  and  that,  on  the  facts  proved,  those  claiming  under  Robert  Ford  were  not 
barred  as  against  [281]  William  Ford  and  those  claiming  under  him,  nor  those  claiming 
under  the  said  William  Ford  shewn  to  be  entitled  to  eject. 

Phear  (O'Malley  with  him)  shewed  cause  (June  9,  10).  First,  the  defendants  are 
estopped  from  denying  the  plaintiffs  title  until  they  restore  possession  of  the  land : 
Doe  d.  Bullen  v.  Mills  (2  A.  &  E.  17),  Doe  d.  Johnson  v.  Baytu})  (3  A.  &  E.  188).  It  is, 
indeed,  laid  down  in  Co.  Litt.  47  b.,  that  "if  a  man  take  a  lease  for  years  of  his  own 
land  by  deed  indented,  the  estoppel  doth  not  continue  after  the  term  ended ;  for  by 
the  making  of  the  lease  the  estoppel  doth  grow,  and  consequently  by  the  end  of  the 
lease  the  estoppel  determines."  But  in  Bayley  v.  Bradley  (5  C.  B.  396, 400)  Wilde,  C.  J., 
after  citing  that  passage,  says :  "  The  only  qualification  I  am  aware  of,  that  has  been 
engrafted  upon  that  rule,  is  that  if  the  tenant  came  into  possession  under  the  lessor 
he  must  restore  the  possession  before  he  disputes  the  title." 

Secondly,  upon  the  facts  proved  the  plaintiff'  is  entitled  to  recover.  If  Robert 
Ford  had  not  mortgaged  the  property,  Quinton  (whether  he  occupied  as  tenant  at  will 
or  with  the  permission  of  Robert  Ford)  would  have  acquired,  under  the  3  &  4  Wm.  4, 
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c.  27,  s.  7,  a  title  which  would  have  barred  all  persons :  Doe  d.  Thompson  v.  Thompson 
(6  A.  &  E.  721).  The  question  then  is,  whether  the  fact  of  a  term  of  years  having 
vested  in  the  mortgagee  has  altered  the  case  by  reason  of  the  7  Wm.  4  &  1  Vict.  c.  28, 
which  enables  mortgagees  and  persons  claiming  under  them  to  bring  actions  to  recover 
land  within  twenty  years  after  the  last  payment  of  principal  or  interest,  although  more 
than  twenty  years  may  have  elapsed  since  the  right  of  entry  accrued.  In  Doe  d.  Palmer 
v.  Eyre  (17  Q.  B.  366),  it  was  held  that  that  enact-[282]-ment  was  general,  and  preserved 
to  a  mortgagee  the  same  right  of  entry  as  if  the  3  &  4  Wm.  4,  c.  27,  had  not  passed, 
and  that  if  the  possession  has  never  been  such  as  before  that  Act  would  have  been 
adverse  the  mortgagee  is  entitled  to  recover.  This  case  however  is  distinguishable. 
In  Doe  d.  Palmer  v.  Eyre  there  was  no  evidence  to  shew  that  the  party  in  possession 
was  not  tenant  to  the  mortgagee.  Here  the  premises  were  mortgaged  for  a  term  of 
years  at  the  time  a  person  was  in  possession  as  tenant  at  will,  and  the  mortgagee  took 
no  steps  to  create  the  relation  of  landlord  and  tenant  between  them.  The  mortgage 
severed  the  tenancy  at  will  and  merely  created  an  interesse  termini  in  the  mortgagee, 
which  is  not  within  the  statute.(a) 

D,  D.  Keane,  in  support  of  the  rule.  First,  there  is  no  estoppel.  Possession  was 
surrendered  by  Quinton  to  get  rid  of  the  then  pending  ejectment.  [Bramwell,  B. 
The  possession  was  not  given  up  under  pressure  of  the  ejectment,  but  in  consequence 
of  a  sum  of  money  being  paid  to  obtain  possession.]  At  all  events,  the  plaintiff  is 
precluded  from  setting  up  the  estoppel.  The  plaintiff  relies  on  a  purchase  from 
Quinton.  Quinton's  interest  was  derived  from  those  whom  the  defendants  represent. 
If  Quinton  is  estopped  from  denying  the  defendants'  title,  so  is  the  plaintiff. 

Secondly,  the  defendants  are  not  barred.  The  cases  of  Doe  d.  Palmer  v.  Eyre 
(17  Q.  B.  366),  and  Doe  d.  Baddeley  v.  Massey  (17  Q.  B.  373),  are  decisive  as  to  the 
true  construction  of  [283]  7  Wm.  4  &  1  Vict.  c.  28.  In  the  latter  case,  although  the 
mortgage  had  been  paid  off,  and  the  purchaser  had  taken  a  conveyance,  in  which  the 
mortgagor  and  mortgagee  joined,  of  the  premises,  and  of  the  mortgagor's  equity  of 
redemption,  it  was  held  that  the  purchaser  was  a  person  "  claiming  under  a  mortgage  " 
within  the  meaning  of  the  7  Wm.  4  &  1  Vict.  c.  28.    He  was  then  stopped  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
objection,  that  before  any  question  of  title  is  gone  into  the  defendants  must  restore 
possession  of  the  land,  has  not  been  sustained. 

The  other  question  is  upon  the  merits.  The  defendants  claim  under  a  mortgage 
by  the  owner.  Upon  this  mortgage  interest  has  been  paid  within  twenty  years  before 
this  action  commenced.  The  plaintiff  claims  under  a  purchase  from  one  who,  before 
the  execution  of  the  mortgage  (15th  of  December,  1837),  was  put  into  possession  of 
the  land  by  the  mortgagor  as  his  tenant,  and  who  remained  in  possession  down  to  the 
year  1862,  without  ever  paying  rent.  The  question  raised  is  concluded  by  authority. 
But  apart  from  authority  I  think  it  clear  that,  as  against  those  who  claim  under  the 
mortgagee,  the  plaintiff  has  no  title. 

Channell,  B.  I  am  of  the  same  opinion.  I  do  not  dispute  the  authority  of 
Doe  d.  Bullen  v.  Mills  (2  A.  &  E.  17) ;  but  the  present  case  appears  to  me  distinguish- 
able. Although  up  to  a  certain  point  it  resembles  that  case  in  its  facts,  it  differs  in 
the  circumstances  under  which  the  plaintiff's  tenant  was  originally  let  into  possession. 
The  defendants  do  not  seek  to  dispute  the  plaintiff's  title,  but  to  shew  an  aflBrmative 
title  in  themselves,  from  which  any  title  the  plaintiff  had  was  derived. 

[284]  Upon  the  other  point  the  authorities  are  decisive.  The  estate  and  interest 
of  the  original  mortgagee  are  vested  in  the  defendants,  and  they  claim  under  a  mort- 
gage on  which  interest  has  been  paid  within  twenty  years  before  this  action  was 
brought. 

Rule  absolute. 

(a)  The  plaintiff's  counsel  raised  no  point  as  to  the  mortgage  term  being  merged 
in  the  fee.  It  is,  however,  to  be  observed  that  by  the  3  &  4  Wm.  4,  c.  27,  s.  34,  the 
remedy  is  not  merely  barred  when  the  period  for  making  an  entiy  is  determined,  but 
the  right  and  title  in  the  land  of  the  person,  whose  remedy  is  barred,  is  thereby 
extinguished ;  so  that  if  he  enter  after  that  period  he  is  a  mere  wrong-doer  as  against 
any  person  who  happens  to  be  in  possession  :  Holmes  v.  Newlands,  11  A.  &  E.  44. 
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The  Overseers  of  the  Parish  of  Staple  Inn,  Appellants;  the  Board  of 
Guardians  of  Holburn  Union,  Respondents.  June  3,  1863.— After  the 
20  Vict.  0.  19  passed,  two  justices  appointed  an  overseer  for  S.,  which  at  the 
time  that  Act  passed  was  an  extra-parochial  place  having  no  poor  and  no  poor 
rate.  Afterwards  the  Poor  Law  Commissioners  ordered  that  it  should  be  added 
to  a  Union  ;  and  the  guardians  of  the  Union  ordered  that  it  should  contribute  to 
the  common  fund  501.  No  expenses  had  ever  been  incurred  by  the  Union  on 
behalf  of  S.,  and  it  still  had  no  poor  and  no  poor  rate.  Held  :  first,  that  the 
order  of  annexation  was  good ;  secondly,  that  S.,  being  annexed  to  the  Union, 
became  liable  to  contribute  to  its  common  fund,  in  manner  provided  by  the 
24  &  25  Vict.  c.  55,  s.  9. 

[S.  C.  32  L.  J.  M.  C.  181  ;  9  Jur.  (N.  S.)  652 ;  11  W.  R.  838 ;  8  L.  T.  464.] 

Case  stated  by  justices,  under  the  20  ^  21  Vict.  c.  43,  for  the  opinion  of  this 
Court,  as  follows  : — 

1.  At  a  special  session  duly  held  before  us,  two  of  her  Majesty's  justices  of  the 
peace  for  the  county  of  Middlesex,  acting  within  the  district  wherein  the  parish  of 
Staple  Inn  is  situate,  H.  S.  Pownall,  the  overseer  of  the  said  parish,  appeared  to  shew 
cause  why  a  certain  contribution  of  501.,  required  by  order  of  the  Guardians  of  the 
Hoi  born  Union,  dated  in  May  1862,  to  be  paid  to  the  said  Union  by  the  said  parish 
of  Staple-Inn,  had  not  been  paid. 

2.  The  following  facts  were  proved  and  undisputed  : — 

3.  The  Holborn  Union  was  duly  formed  in  March,  1836,  soon  after  the  passing 
of  the  4  &  5  Wm.  4,  c.  75. 

4.  At  that  time  and  long  afterwards  Staple  Inn  was  extra-parochial,  having  no 
overseers,  no  poor,  no  poor  rates,  and  it  was  not  included  in  the  said  Union.  It  was 
entered  separately  as  extra-parochial  in  the  report  of  the  [285]  Registrar  General 
on  the  census  of  1851.  It  was  enacted,  by  the  20  Vict.  c.  19,  s.  1,  that  "after  the 
31st  day  of  December,  1857,  every  place  entered  separately  in  the  report  of  the 
Registrar  General  on  the  last  census  which  now  is  or  is  reputed  to  be  extra- parochial, 
and  wherein  no  rate  is  levied  for  the  relief  of  the  poor,  shall,  for  all  the  purposes  of 
the  assessment  to  the  poor  rate,  the  relief  of  the  poor,  the  county,  police,  or  borough 
rate,  the  burial  of  the  dead,  the  removal  of  nuisances,  the  registration  of  parliamentary 
and  municipal  voters,  and  the  registration  of  births  and  deaths,  be  deemed  a  parish 
for  such  purposes,  and  shall  be  designated  by  the  name  which  is  assigned  to  it  in  such 
report ;  and  the  justices  of  the  peace  having  jurisdiction  over  such  place,  or  over  the 
greater  part  thereof,  shall  appoint  overseers  of  the  poor  therein ;  and  with  respect  to 
any  other  place  being,  or  reputed  to  be,  extra-parochial,  and  wherein  no  rate  is  levied 
for  the  relief  of  the  poor,  such  justices  may  appoint  overseers  of  the  poor  therein, 
notwithstanding  anything  contained  in  the  101st  chapter  of  the  statute  passed  in  the 
session  of  parliament  of  the  7th  and  8th  years  of  her  present  Majesty." 

5.  In  pursuance  of  this  Act  the  justices  appointed  an  overseer  for  the  parish  of 
Staple  Inn,  and  afterwards,  on  the  25th  of  August,  1858,  the  Poor  Law  Commissioners 
made  an  order  that  the  said  parish  of  Staple  Inn  should,  on  and  from  the  29th  of 
September  then  next,  be  added  to  the  Holborn  Union. 

6.  No  expenses  have  ever  been  incurred  by  the  Union  for  or  on  behalf  of  the 
parish  of  Staple  Inn  for  the  relief  of  poor  belonging  to  that  parish.  The  said  parish 
has  not  and  never  has  had  any  poor ;  no  rate  has  ever  been  made  since  it  became  a 
parish ;  consequently  no  claim  for  contribution  to  the  common  fund  or  otherwise  of 
the  said  [286]  Union  has  ever  been  made  upon  the  parish  of  Staple  Inn  until  the  claim 
in  question. 

7.  The  making  of  the  contribution  order,  and  the  service  on  Pownall,  the  overseer, 
and  demand  and  refusal  of  payment,  were  proved  and  admitted. 

8.  The  present  claim  is  made  under  the  provisions  of  the  24  &  25  Vict.  c.  55,  s.  9, 
which  enacts,  "  And  whereas  it  is  also  expedient  to  alter  the  mode  in  which  the  con- 
tributions of  parishes  to  the  common  fund  of  the  Union  in  which  they  are  comprised 
are  now  calculated :  Be  it  therefore  enacted.  That  after  the  25th  day  of  March  next 
the  several  parishes  comprised  in  any  Union  already  formed  or  hereafter  to  be  formed 
under  the  provisions  of  the  4  &  5  Wm.  4,  c.  76,  shall  contribute  to  the  common  fund 
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thereof,  in  proportion  to  the  annual  rateable  value  of  the  lands,  tenements,  and  heredita- 
ments in  such  parishes  respectively  assessable  by  the  laws  in  force  for  the  time  being 
to  the  relief  of  the  poor,  and  in  no  other  manner,  whether  the  lands,  tenements,  and 
hereditaments  shall  be  actually  rated  or  not,  and  whether  the  rate  levied  shall  be 
collected  in  full  or  upon  any  composition  :  Provided  always  that  nothing  herein  con- 
tained shall  alter  or  affect  the  liability  of  any  parish  comprised  in  any  such  Union  in 
regard  to  any  charge  lawfully  created  in  the  said  Union,  and  secured  upon  the  poor 
rates  of  all  or  any  of  the  parishes  comprised  therein,  which  shall  have  been  created  at 
any  time  previous  to  the  said  25th  day  of  March ;  but  the  same  shall  continue  to  be 
charged  and  payable  in  like  manner  as  it  would  by  law  have  been  charged  and  payable 
if  this  Act  had  not  been  passed ;  provided  also  that  nothing  herein  contained  shall 
apply  to  any  contribution  which  shall  be  in  arrear  from  any  parish  in  such  Union  on 
the  said  25th  day  of  March,  but  the  same  shall  be  recoverable  and  shall  be  [287] 
applicable  in  the  same  manner  as  if  this  Act  had  not  been  passed." 

9.  It  was  proved  and  admitted  that  the  sum  so  claimed  was  the  proper  contribu- 
tion of  Staple  Inn  to  the  common  fund  under  this  section,  if  it  is  liable  to  contribute 
at  all ;  but  it  was  objected,  on  the  part  of  the  parish  of  Staple  Inn,  that  it  had  never 
become  part  of  the  Holborn  Union,  and  even  if  it  had,  inasmuch  as  it  had  never  yet 
contributed  to  the  common  fund  of  this  union,  and  the  above  section  was  passed  to 
alter  the  mode  in  which  contributions  of  parishes  to  the  common  fund  of  the  union  in 
which  they  are  comprised  had  been  previously  calculated,  that  the  section  did  not 
apply  to  Staple  Inn,  and  that  it  is  not  now  liable  to  contribute  under  the  provisions 
of  the  above  section. 

10.  It  was  our  opinion  that  the  parish  of  Staple  Inn  is  liable  to  contribute,  and  we 
made  the  order  for  payment  of  the  said  contribution  accordingly. 

11.  The  overseer  of  the  parish  of  Staple  Inn  being  dissatisfied  with  our  determina- 
tion, as  being  erroneous  in  point  of  law,  has  duly  applied  to  us  to  state  a  case  setting 
forth  the  facts  and  grounds  of  our  determination  for  the  opinion  thereon  of  the  Court 
of  Exchequer,  under  the  provisions  of  the  20  &  21  Vict.  c.  43,  which,  with  the  con- 
currence of  the  union,  we  have  consented  to  do  in  the  form  agreed  to  by  both  parties, 
so  far  as  we  lawfully  may  or  can  under  the  said  statute. 

The  opinion  of  the  Court  is  therefore  requested  whether,  upon  the  facts  here  stated, 
the  parish  of  Staple  Inn  is  or  is  not  liable  to  contribute  to  the  common  fund  of  the 
Holborn  Union. 

Manisty  (Hopwood  with  him),  for  the  respondents.  By  the  Poor  Law  Amendment 
Act,  4  &  5  Vict.  c.  76,  s.  26,  the  Poor  Law  Commissioners  are  empowered  to  form 
parishes  [288]  into  a  union.  The  case  finds  that  the  Holborn  Union  was  formed  in 
March,  1836,  after  the  passing  of  that  Act ;  and  that,  at  that  time  and  long  afterwards, 
Staple  Inn  was  extra-parochial,  and,  having  no  poor  or  poor  rates,  was  not  included  in 
the  union.  By  the  20  Vict.  c.  19,  s.  1,  after  the  31st  of  December,  1857,  every  extra- 
parochial  place  where  no  poor  rate  is  levied  shall  be  deemed  a  parish  for  the  purposes 
of  assessment  for  the  relief  of  the  poor,  and  the  justices  having  jurisdiction  over  such 
place  may  appoint  overseers  of  the  poor  therein.  The  justices,  in  pursuance  of  that 
Act,  appointed  an  overseer  for  the  parish  of  Staple  Inn,  and  on  the  25th  August,  1858, 
the  Poor  Law  Commissioners  made  an  order  annexing  it  to  the  Holborn  Union  from 
the  29th  of  September  in  that  year.  Then,  by  the  28th  section  of  the  4  &  5  Wm.  4, 
c.  76,  the  parish  of  Staple  Inn  became  liable  to  contribute  its  proportion  to  the 
expenses  incurred  for  the  common  use  or  benefit  of  the  parishes  included  in  the  union. 
Regina  v.  Botelcr  (4  B.  &  S.  959)  is  an  express  authority  that,  under  the  32nd  section 
of  the  4  &  5  Wm.  4,  c.  76,  the  Poor  Law  Commissioners  had  power  to  add  the  parish 
of  Staple  Inn  to  the  Holborn  Union  without  the  consent  of  the  owners  or  occupiers. 
Then,  the  parish  of  Staple  Inn  having  been  comprised  in  the  union  at  the  time  the 
24  &  25  Vict.  c.  55  passed,  by  the  9th  section  of  that  Act  became  liable  to  contribute 
to  the  common  fund  in  proportion  to  the  annual  rateable  value  of  the  lands  in  the 
parish  assessable  to  the  relief  of  the  poor. 

The  Court  then  called  on 

Pickering  (with  whom  was  Crompton  Hutton),  for  the  appellants.  The  Poor  Law 
Commissioners  had  no  power  to  add  Staple  Inn  to  the  Holborn  Union.  The  object  of 
[289]  the  4  &  5  Wm.  4,  c.  76,  was  not  to  create  a  new  liability  under  the  poor  law, 
but  to  provide  for  the  uniform  administration  of  it.  By  the  26th  section,  notwith- 
standing the  union,  each  parish  "shall  be  separately  chargeable  with  and  liable  to 
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defray  the  expense  of  its  own  poor."  And  by  the  interpretation  clause,  section  109, 
"  the  word  parish  shall  be  construed  to  include  any  parish,  &c.,  or  division  or  district 
of  a  place  maintaining  its  own  poor,  whether  parochial  or  extra-parochial."  Therefore, 
each  parish  is  only  liable  to  contribute  to  the  common  fund  of  the  union  for  the 
purpose  of  the  maintenance  of  its  own  poor.  The  28th  section  of  the  4  <fe  5  Wm.  4, 
c.  76,  empowers  the  Poor  Law  Commissioners  to  ascertain  the  expense  incurred  by 
each  parish  of  the  union  for  the  relief  of  the  poor  belonging  to  such  parish,  upon  an 
average  of  three  years ;  and  provides  that  the  respective  parishes  shall  contribute  and 
be  assessed  to  the  common  fund  of  the  union,  in  the  proportions  which  the  expense  of 
such  parishes  shall  be  found  to  have  borne  to  each  other  during  such  period.  So  that, 
unless  a  parish  has  some  poor,  it  is  useless  to  add  it  to  a  union.  [Bramwell,  B,  The 
Commissioners  had  power  to  add  the  parish  of  StJiple  Inn  to  the  union,  for  although 
at  that  time  there  were  no  poor,  there  might  afterwards  be  some.]  The  case  of  liex 
v.  The  Poor  Law  Commissioners  (6  A.  &  E.  1)  illustrates  the  principle  of  construction 
which  ought  to  be  applied  to  the  4  &  5  Wm.  4,  c.  76.  Though  the  26th  section 
would  seem  to  empower  the  Commissioners  to  include  in  a  union  a  parish  which  has 
no  poor,  yet  the  general  language  of  that  section  must  read  as  qualified  by  the  28th, 
which  shews  that  the  power  is  only  to  be  exercised  where  the  parish  is  liable  to 
contribute  to  the  common  fund  in  respect  of  its  own  poor.  The  preamble  of  the  9th 
section  of  the  24  &  25  Vict.  c.  55,  shews  that  the  object  of  that  enactment  was  [290] 
not  to  impose  on  a  parish  without  any  poor  the  liability  to  contribute  to  the  common 
fund  of  the  union,  but  only  to  alter  the  mode  in  which  the  contributions  then  made 
were  calcylated  :  this  point  was  not  raised  in  RegiiM  v.  Boteler. 

Manisty,  in  reply.  It  is  not  the  poor  of  a  parish  only  who  are  chargeable  upon 
the  common  fund  of  a  union,  but  destitute  wayfarers,  wanderers,  foundlings,  persons 
sufiFering  from  accident  or  sickness  and  lunatics :  24  &  25  Vict.  c.  55,  ss.  4,  5,  6. 
Therefore  the  parish  of  Staple  Inn,  although  it  has  no  poor,  is  liable  to  contribute  to 
the  cost  of  the  relief  of  all  such  persons. 

Pollock,  C,  B.  In  my  opinion  it  is  clear  that  the  Poor  Law  Commissioners  had 
a  right  to  treat  Staple  Inn  as  a  parish,  and  add  it  to  the  Holborn  Union.  It  is  also 
clear  that  as  one  of  the  parishes  of  the  Union  it  became  liable  to  contribute  to  the 
common  fund,  under  the  28th  section  of  the  4  &  5  Wm.  4,  c.  76.  But  now,  instead 
of  contributing  in  proportion  to  the  expense  of  each  parish  on  an  average  of  three 
years,  as  provided  by  that  enactment,  it  must,  under  the  24  &  25  Vict.  c.  55,  s.  9, 
contribute  in  proportion  to  the  annual  rateable  value  of  its  lands  assessable  to  the 
relief  of  the  poor,  or,  in  other  words,  according  to  its  capacity  to  pay.  There  is, 
therefore,  a  complete  answer  to  the  argument,  that  because  Staple  Inn  has  no  poor  it 
cannot  be  called  upon  to  contribute  to  the  common  fund  of  the  Union.  I  think  that 
the  order  of  the  justices  is  not  only  right  in  point  of  law,  but  is  also  reasonable 
according  to  the  common  sense  view  of  the  subject. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  also  think  the  order  both  right  and 
reasonable.  It  may  seem  a  hardship  on  this  Society  that,  not  participating  in  the 
general  [291]  benefits  of  the  poor  law  in  anything  like  the  proportion  in  which  it  is 
rated,  it  should  be  charged  with  this  sura  of  501.  But  it  is  clear  that  it  ought  to 
contribute  something  to  the  common  fund  of  the  Union,  and  for  this  reason,  that 
the  Union  is  subject  to  the  maintenance  of  paupers  frequenting  the  district,  such  as 
wayfarers,  wanderers  or  lunatics. 

It  is  objected  that  the  Commissioners  had  no  power  to  add  this  parish  to  the 
Union,  because  the  criterion  of  contributing  to  the  common  fund  (which  it  must  be 
supposed  that  all  parishes  included  in  the  Union  would  do)  did  not  exist,  since  there 
was  no  means  of  ascertaining  the  annual  average  expense  of  the  parish  for  the  pre- 
ceding three  years,  inasmuch  as  it  had  no  poor,  nor  poor  rate.  But  I  do  not  agree 
with  that  argument.  It  seems  to  me  perfectly  right  and  reasonable  that  a  parish 
which  maintains  its  own  poor  should  be  annexed  to  a  Union,  although,  for  many  years 
previously,  it  may  have  had  no  paupers,  for  a  Union  is  formed  because  it  is  convenient 
with  reference  to  a  district,  and  a  parish  is  not  to  be  omitted  because  it  would  derive 
no  immediate  benefit  from  the  annexation.  I  should  have  thought  that  a  parish  was 
included  with  reference  not  merely  to  its  present  but  its  future  condition,  so  that,  if 
it  ever  had  any  paupers  they  might  be  relieved  in  the  Union  of  that  particular  district. 
Therefore,  it  seems  to  me  that  there  is  no  ground  for  the  objection  ;  on  the  contrary, 
I  think  it  would  be  unreasonable  if  a  parish  could  not  be  added  to  a  Union  merely 
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because  it  had  no  poor  and  no  poor  rate.  For  these  reasons  I  think  that  the  respon- 
dents are  entitled  to  our  judgment. 

Channell,  B.  I  am  of  opinion  that  the  decision  of  the  justices  is  right,  and  that 
the  respondents  are  entitled  to  our  judgment.  The  question  submitted  to  us  is, 
whether,  upon  the  facts  stated,  the  parish  of  Staple  Inn  is  or  is  not  [292]  liable  to 
contribute  to  the  common  fund  of  the  Holborn  Union  ;  and  it  is  admitted  that,  if  liable 
to  contribute,  the  sum  claimed  is  the  proper  contribution.  It  seems  to  me  that,  prior 
to  the  20  Vict.  c.  19,  there  was  no  power  to  annex  Staple  Inn  to  the  Holborn  Union. 
The  first  section  of  that  Act  declares  that  every  extra-parochial  place  shall  for  the 
purposes  (amongst  others)  of  assessment  to  the  poor  rate  and  relief  of  the  poor,  be 
deemed  a  parish;  and  that  the  justices  having  jurisdiction  over  the  place  may  appoint 
overseers  of  the  poor  therein.  Staple  Inn  having  thus  become  a  parish,  the  Poor  Law 
Commissioners  had  power,  under  the  32nd  section  of  the  4  &  5  Wm.  4,  c.  76,  to  annex 
it  to  the  Holborn  Union.  Therefore  all  difficulty  upon  that  point  is  at  an  end,  and, 
in  my  opinion,  the  order  of  annexation  is  perfectly  good. 

Then  came  the  24  &  25  Vict.  c.  55,  which  altered  the  mode  of  calculating  the 
contributions  of  the  several  parishes  to  the  common  fund  of  the  Union.  Instead  of 
the  former  mode  of  calculating  the  expense  of  each  parish  upon  an  average  of  three 
years,  the  9th  section  provides  that  they  shall  contribute  in  proportion  to  the  annual 
rateable  value  of  their  lands.  If,  indeed,  the  order  for  contribution  had  been  made 
before  the  passing  of  the  24  &  25  Vict.  c.  55,  I  should  have  been  disposed  to  agree 
with  the  argument  of  Mr.  Pickering;  but  the  order  was  made  in  May  1862,  and  after 
that  statute  was  in  force.  I  therefore  think  that  the  order  for  contributien  is  also 
good. 

Wilde,  B.  I  am  entirely  of  the  same  opinion.  If  we  were  to  hold  that  the  order 
to  contribute  is  not  good,  there  would  be  no  means  whatever  of  carrying  into  effect 
the  provisions  of  the  20  Vict.  c.  19,  and  24  &  25  Vict.  c.  55.  The  object  of  the 
former  Act  was  to  abolish  extra-parochial  places  and  to  render  them  parishes  for  the 
purposes  [293]  of  assessment  to  the  poor  rates  and  relief  of  the  poor.  Then,  being 
parishes,  the  Poor  Law  Commissioners  may  annex  them  to  a  Union,  and  they  are 
liable  to  contribute  to  the  common  fund  of  the  Union  in  the  manner  provided  by  the 
24  &  25  Vict.  c.  55,  s.  9.  The  exemption  from  assessment  for  the  relief  of  the  poor 
is  abolished,  and  the  only  mode  in  which  parishes  can  now  contribute  is  under  the 
24  &  25  Vict.  c.  55,  s.  9,  in  pursuance'of  which  this  order  was  made. 

Determination  of  justices  affirmed. 

Frean  v.  Sargent.  June  6,  1863, — An  action  for  slander  was,  after  issue  joined, 
referred  by  agreement  to  arbitration,  the  costs  of  the  cause  to  abide  the  event 
of  the  award.  The  arbitrator  found  for  the  plaintiff,  with  20s.  damages.  Held, 
that  the  plaintiff  was  entitled  to  costs. 

[S.  C.  32  L.  J.  Ex.  281 ;  11  W.  R.  808 ;  8  L.  T.  467.     See  Smith  v.  Edge, 

p.  667,  post.] 

This  was  an  action  for  slander.  The  declaration  contained  three  counts,  to  which 
the  defendant  pleaded  not  guilty,  and  issues  were  joined  thereon.  After  notice  of 
trial,  the  cause  was,  by  agreement  in  writing,  referred  to  arbitration,  "  the  costs  of 
the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrators." 

The  arbitrators  awarded  as  follows  : — "  As  to  the  issues  firstly  and  secondly  joined 
in  the  action,  we  award  and  find  for  the  defendant ;  and  as  to  the  issue  thirdly  joined 
in  the  cause,  we  award  and  find  that  the  defendant  was  guilty  of  the  grievances  laid 
to  his  charge ;  and  we  assess  the  damages  of  the  plaintiff  on  the  occasion  thereof  at 
20s.,  which  sum  we  direct  the  defendant  to  pay  to  the  plaintiff.  And  we  further 
award  and  direct  that  the  defendant  do  pay  to  the  plaintiff  his  costs  of  and  incidental 
to  this  reference  and  award,  and  that  the  defendant  do  bear  his  own  costs  of  the 
same." 

On  taxation  before  the  Master,  it  was  objected  that  as  [294]  the  plaintiff  had 
recovered  less  than  40s.  damages  he  was  not  entitled  to  the  costs  of  the  action.  The 
Master  decided  that  the  plaintiff  was  entitled,  and  gave  his  allocatur  for  361.  19s.  lid., 
the  plaintiff's  costs  of  the  action,  and  301.  4s.  lid.  his  costs  of  the  reference  and 
award . 
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The  defendant  took  out  a  summons  at  Chambers  to  review  the  Master's  taxation, 
which  was  heard  before  Martin,  B.,  who  refused  to  make  an  order. 

T.  W.  Saunders  now  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  Master  should  not  review  the  taxation  of  the  plaintiffs  costs.  The  plaintiff  is  not 
entitled  to  the  costs  of  the  action.  In  Wigens  v.  Cook  (6  C.  B.  N.  S.  784)  and  Griffiths 
V.  Thomas  (4  D.  &  L.  109)  the  question  arose  under  the  3  &  4  Vict.  c.  24,  and  it  was 
held  that  a  plaintiff  who  recovered  less  that  40s.  damages  by  the  award  of  an  arbitrator, 
was  entitled  to  the  costs  of  the  action,  because  that  statute  did  not  apply,  inasmuch 
as  there  was  no  verdict.  This,  however,  is  an  action  for  slander,  and  the  question 
depends  on  the  21  Jac.  1,  c.  16,  s.  6,  which  enacts  "that  in  all  actions  upon  the  case 
for  slanderous  words,  &c.,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the 
jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the  damages  under  40s.,  then 
the  plaintiff  in  such  action  shall  have  and  recover  only  so  much  costs  as  the  damages 
so  given  or  assessed  amount  unto,  without  any  further  increase  of  the  same." 
[Channell,  B.  That  enactment  only  applies  where  there  is  a  verdict.]  Here  the 
cause  having  been  referred  by  agreement,  the  arbitrators  were  substituted  for  the 
jury  to  "inquire  of  the  damages,"  within  the  meaning  of  the  21  Jac.  1,  c.  16,  s.  6. 
That  enactment  is  not  repealed  by  the  3  &  4  Vict.  c.  24  :  Evans  v.  Rees  (9  C.  B.  N.  S. 
391).  The  [295]  costs  are  to  abide  the  event  of  the  award,  which  means  the  legal 
event ;  and  in  this  case  the  legal  event  is,  that  the  plaintiff  has  recovered  on  one  issue 
20s.  damages.  If  the  cause  had  been  tried  and  the  plaintiff  had  obtained  a  verdict 
for  20s.  only,  it  is  clear  that  he  would  not  have  been  entitled  to  costs ;  and  is  a 
defendant  to  be  in  a  worse  situation  because  he  has  consented  to  the  damages  being 
assessed  by  arbitrators  instead  of  a  jury  1 

Martin,  B.  We  are  all  of  opinion  that  the  Master  was  right.  Where  an  action 
is  referred  to  arbitration  by  agreement,  the  agreement  must  determine  the  rights  of 
the  parties.  It  is  a  mere  matter  of  contract,  and  does  not  depend  on  the  statutes,  as 
is  evident  from  the  judgment  of  the  Court  of  Common  Pleas  in  llohertson  v.  Sterne 
(13  C.  B.  N.  S.  248).  Here  the  parties  have  agreed  that  the  costs  of  the  cause  shall 
abide  the  event  of  the  award,  and  that  event  is  in  the  plaintiffs  favour.  There  will 
therefore  be  no  rule. 

Bramwell,  B.  I  agree  that  there  ought  to  be  no  rule.  It  seems  to  me  a 
matter  of  very  little  difference  whether  the  reference  is  by  order  or  agreement.  My 
ground  for  refusing  the  rule  is,  that  the  case  is  not  within  any  of  the  statutes  which 
take  away  the  plaintiffs  general  right  to  costs  which  the  Statute  of  Gloucester 
gives  him. 

Pollock,  C.  B.,  and  Channell,  B.,  concurred. 

Kule  refused. 

[296]  Young,  Assignee  of  Meays,  a  Bankrupt  v.  Roebuck.  June  3,  1863. — 
Where  a  debtor  commits  an  act  of  bankruptcy  after  his  goods  are  seized  by  a 
sheriff  under  a  fi.  fa.,  the  execution  is  not  valid,  as  against  the  assignees,  unless 
it  has  been  perfected  by  sale  of  the  goods  before  the  filing  of  the  petition  for 
adjudication  of  bankruptcy. 

[S.  C.  32  L.  J.  Ex.  260.     Followed,  In  re  Norton;  Ex  parte  Todhunter,  1870,  L.  R. 
10  Eq.  431.     Approved,  Slater  v.  Pinder,  1871,  L.  R.  6  Ex.  236.] 

By  consent  and  order  of  a  judge,  in  the  matter  of  an  interpleader  issue,  the 
following  case  was  stated  for  the  opinion  of  this  Court : — 

The  defendant,  T.  Roebuck,  recovered  by  the  judgment  of  the  Court  of  Exchequer 
against  J.  Meays  and  S.  Townsend  1091.  4s.  2d.,  and  also  recovered  by  the  judgment 
of  the  same  Court  against  the  said  T.  Meays  1091.  14s.  2d.,  and  for  having  execution 
of  the  said  judgments  writs  of  fieri  facias,  tested  respectively  the  22nd  of  January, 
1863,  were  issued  out  of  the  said  Court  directed  to  the  sheriff  of  Yorkshire. 

The  said  sheriff,  on  the  23rd  of  January  last,  seized  and  took  in  execution  under 
the  said  writs  certain  goods  and  chattels  of  the  said  J.  Meays,  and  advertised  a  sale 
thereof  by  auction  to  take  place  on  the  30th,  but  which  sale  did  not  take  place,  being 
prevented  by  the  circumstances  hereinafter  mentioned. 

The  said  J.  Meays,  on  the  24th  of  January  last,  committed  an  act  of  bankruptcy 
by   petitioning  the  Court  of   Bankruptcy  for  the  Leeds  district  (being  the  district 
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within  which  he  had  resided  and  carried  on  business  for  the  six  months  next 
immediately  preceding)  for  an  adjudication  of  bankruptcy  against  himself,  and  by 
the  filing  of  such  petition  on  the  same  day  was,  on  the  24th  of  January,  duly 
adjudged  a  bankrupt  on  his  own  petition  ;  and  the  messenger  of  the  Court  of  bank- 
ruptcy on  the  same  day  came  upon  the  premises  where  the  said  goods  and  chattels 
were  (and  which  said  goods  and  chattels  had  remained  and  continued  in  the  possession 
of  the  said  sheriff  under  and  by  virtue  of  the  [297]  said  writs  since  the  seizure  thereof 
as  aforesaid),  and  claimed  possession  thereof  from  the  said  sheriff;  and  on  the  same 
day  the  sheriff  had  notice  that  the  said  J.  Meays  had  been  so  adjudged  a  bankrupt  as 
aforesaid,  the  said  goods  and  chattels  so  seized  by  the  said  sheriff  then  remaining 
unsold,  and  the  said  sheriff  being  then  in  possession  thereof  under  the  said  execution. 

The  said  goods  and  chattels  were  not  sold  by  the  sheriff;  but  a  further  order  was 
made  by  Martin,  B.,  that  the  said  goods  should  be  delivered  up  to  the  said  assignee, 
and  that  the  said  assignee  should  give  security  to  the  satisfaction  of  one  of  the 
Masters  for  payment  of  the  amount  of  the  said  judgments  to  abide  the  event  of  this 
case,  and  which  security  has  been  given  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the  above  circum- 
stances the  said  assignee  under  the  vsaid  bankruptcy  was  or  was  not  entitled  to  the 
said  goods  and  chattels,  as  against  the  defendant  and  the  execution  at  his  suit. 

Mellish,  for  the  plaintiff.  The  plaintiff  is  entitled  to  recover.  The  184th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106,  enacts  that  no 
creditor  having  security  for  his  debt  shall  receive  upon  any  such  security  more  than 
a  rateable  part  of  sugh  debt  except  in  respect  of  any  execution  or  extent  served  and 
levied  by  seizure  and  sale  before  the  filing  of  a  petition  for  adjudication  in  bank- 
ruptcy. Ilutton  v.  Cooper  (6  Exch.  159)  is  an  express  authority  that  under  that 
enactment  an  execution  is  not  valid,  as  against  the  assignee  of  a  bankrupt,  unless  not 
only  the  seizure  but  also  the  sale  takes  place  before  the  filing  of  the  petition  for 
adjudication  in  bankruptcy.  The  circumstances  of  this  case  are  identical  with  those 
in  Hution  v.  Cooper.  [298]  The  133rd  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  only  validates  executions  bona  fide  levied  by  seizure  and  sale  before  the  filing 
of  the  petition  for  adjudication  in  bankruptcy,  where  the  execution  creditor  has  had 
no  notice  of  any  prior  act  of  bankruptcy.  In  Edwards  v.  Scarsbrook  (3  B.  &  S.  280) 
the  act  of  bankruptcy  took  place  between  the  seizure  and  sale  of  the  goods,  but  the 
petition  for  adjudication  of  bankruptcy  was  not  filed  until  after  the  sale,  so  that  the 
title  of  the  execution  creditor  was  complete  under  the  184th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1 849.  It  was  argued,  on  behalf  of  the  assignees,  that  as  the 
execution  creditor  had  notice  of  the  act  of  bankruptcy  before  the  sale,  the  execution 
was  invalidated  by  the  133rd  section  of  that  Act;  but  the  Court  held  that  the  term 
"  prior  act  of  bankruptcy  "  in  that  section  meant  "  act  of  bankruptcy  prior  to  the 
execution."     [Wilde,  B.     That  decision  was  right.] 

The  Court  then  called  on 

T.  Jones,  to  support  the  rule.  The  act  of  bankruptcy  having  taken  place  after  the 
seizure  of  the  goods,  the  execution  is  not  invalidated  by  the  133rd  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849.  The  question  then  is,  whether  the  title  of 
the  execution  creditor  is  affected  by  the  184th  section.  No  doubt,  in  Hutton  v.  Cooper 
(6  Exch.  159),  this  Court  held  that  both  the  seizure  and  sale  must  take  place  before 
the  filing  of  the  petition  for  adjudication ;  but  according  to  Edwards  v.  Scarsbrook, 
where  the  goods  are  seized  before  an  act  of  bankruptcy  notice  of  it  will  not  invalidate 
the  execution.  There  Cockburn,  C.  J.,  after  referring  to  the  6  Geo.  4,  c.  18,  s.  61, 
and  2  &  3  Vict.  c.  29,  said:  "Then  the  subsequent  Act,  12  &  13  Vict.  c.  133,  intro- 
duces a  further  condition  that  the  issuing  of  the  execution  shall  be  followed  by 
'seizure  and  sale.'  That  still  [299]  refers  to  an  act  of  bankruptcy  prior  to  the  execu- 
tion, and  leaves  the  law  as  to  acts  of  bankruptcy  posterior  to  the  execution  as  it  was 
before."  That  reasoning  would  equally  apply  to  the  184th  section,  and  would  tend 
to  shew  that  Hutton  v.  Cooper  was  not  correctly  decided. 

Mellish,  in  reply.  Section  133  renders  valid  executions,  which  would  otherwise 
be  invalid  by  reason  of  a  prior  act  of  bankruptcy,  if  there  is  both  a  seizure  and  sale, 
provided  the  execution  creditor  had  no  notice  of  the  act  of  bankruptcy.  Edwards  v. 
Scarsbrook  decided  that  where  the  act  of  bankruptcy  intervenes  between  the  seizure 
and  sale  that  enactment  does  not  apply.  Here  there  was  no  sale,  and  therefore  the 
execution  is  not  protected  by  the  184th  section. 
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Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
By  the  express  language  of  the  184th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  an  execution  against  the  goods  of  a  bankrupt  is  not  valid  as  against  his  assignees 
unless  it  has  been  levied  by  seizure  and  sale  before  the  filing  of  a  petition  for  adjudica- 
tion of  bankruptcy.  If  there  has  been  a  seizure  and  no  sale,  the  execution  creditor 
is  only  entitled  to  a  rateable  proportion  of  his  debt.  In  my  opinion  there  cannot  be 
any  doubt  about  it. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  impossible  to  alter  the  words  of 
the  act  of  parliament,  besides  which  Hutton  v.  Cooper  has  already  decided  the  question. 

Channell,  B.     I  am  of  the  same  opinion. 

Wilde,  B.  The  case  is  decided  by  the  express  words  of  the  184th  section  ;  and 
Huiton  V.  Cooper  is  an  authority  in  point.  Edwards  v.  Scarsh-ook  has  no  bearing  on  the 
ques-[300]-tion.  There  the  execution  had  been  levied  by  seizure  and  sale  before  the 
filing  of  the  petition  for  adjudication  in  bankruptcy,  but  the  act  of  bankruptcy,  of 
which  the  creditor  had  notice,  intervened  between  the  seizure  and  sale,  and  it  was 
held  that  the  133rd  section  did  not  invalidate  the  title  of  the  execution  creditor, 
because  it  referred  to  an  act  of  bankruptcy  prior  to  the  execution,  and  left  untouched 
the  law  as  to  acts  of  bankruptcy  posterior  to  the  execution. 

Judgment  for  the  plaintiff. 

Banbury  v.  White  and  Another.  May  29,  1863. — Where  goods  are  taken  in 
execution  within  the  twenty-one  days  allowed  by  the  1st  section  of  the  Bills  of 
Sale  Act  for  filing  a  bill  of  sale,  it  is  not  void  as  against  the  persons  in  the  Act 
mentioned,  although  the  holder  of  bill  of  sale,  intending  to  comply  with  the  pro- 
visions of  the  Act,  has  filed  documents  not  in  conformity  with  it. — It  is  sufficient 
if  the  affidavit  filed  with  the  bill  of  sale  refers  to  the  description  of  the  residence 
and  occupation  of  the  attesting  witness  mentioned  in  the  bill  of  sale :  Per 
Pollock,  C.  B. 

[S.  C.  32  L.  J.  Ex.  258;  9  Jur.  (N.  S.)  913  ;  11  W.  K.  785  ;  8  L.  T.  508. 
Distinguished,  BrodricJc  v.  Scale,  1871,  L.  E.  6  C.  P.  98.] 

Interpleader  issue,  to  try  whether  certain  goods  seized  in  execution  by  the  sheriff 
of  Devon,  under  a  writ  of  fi.  fa.,  were  at  the  time  of  the  seizure  the  property  of  the 
plaintiff  as  against  the  defendants. 

At  the  trial,  before  Byles,  J.,  at  the  Devonshire  Spring  Assizes,  1863,  it  appeared 
that  the  plaintiff  claimed  the  goods  in  question  under  a  bill  of  sale  given  to  her  by 
her  son,  Samuel  Banbury.  The  bill  of  sale  was  executed  on  the  12th  and  registered 
on  the  15th  of  November.  On  the  20th  the  goods  were  taken  in  execution  under 
a  writ  of  fi.  fa.  issued  on  a  judgment  obtained  by  the  defendants  against  Samuel 
Banbury. 

In  the  bill  of  sale  the  attesting  witness  signed  thus  : — "  Christopher  Bridgman, 
Solicitor,  Tavistock." 

The  affidavit  filed  with  the  bill  of  sale  was  as  follows : — 

"  I,  Christopher  Vickry  Bridgman,  of  Tavistock,  in  the  county  of  Devon,  make 
oath  and  say,  that  the  bill  of  sale,  [301]  a  true  copy  whereof  and  of  the  attestation 
of  the  execution  thereof,  and  of  the  schedule  thereto  annexed,  is  hereunto  annexed, 
marked  A.,  was  duly  made  and  executed  by  Samuel  Banbury,  of  &c.,  on  &c.,  in  the 
presence  of  and  duly  attested  by  me,  and  I  further  say  that  the  said  Samuel  Banbury 
is  a  yeoman  &c.,  and  that  I  am  the  attesting  witness  to  the  said  bill  of  sale,  and  that 
my  residence  and  occupation  hereinbefore  set  forth  is  the  true  description  of  my 
residence  and  occupation." 

It  was  objected,  on  behalf  of  the  defendant,  that  the  affidavit  did  not  contain 
a  description  of  the  occupation  of  the  attesting  witness,  as  required  by  the  Bills  of 
Sale  Act,  17  &  18  Vict.  c.  36. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him. 

Kingdon,  in  the  following  term,  obtained  a  rule  nisi  accordingly  ;  against  which 

Coleridge  and  Lopez  now  shewed  cause.  First,  the  17  &  18  Vict.  c.  36,  does  not 
require  that  the  description  of  the  residence  and  occupation  of  the  attesting  witness 
should  in  terms  be  stated  in  the  affidavit,  but  it  is  sufficient  if  it  can  be  ascertained 
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by  reference  in  the  aflSdavit  to  the  bill  of  sale.  Section  1  enacts,  that  "  every  bill 
of  sale  of  personal  chattels,  &c.,  and  every  schedule  or  inventory  which  shall  be  thereto 
annexed  or  therein  referred  to,  or  a  true  copy  thereof,  and  of  every  attest-ation  of  the 
execution  thereof,  shall,  together  with  an  affidavit  of  the  time  of  such  bill  of  sale  being 
made  or  given,  and  a  description  of  the  residence  and  occupation  of  the  person  making 
or  giving  the  same,  &c.,  and  of  every  attesting  witness  to  such  bill  of  sale  be  filed," 
&c.  Therefore  the  affidavit  must  state  the  time  when  the  bill  of  sale  was  made  or 
given,  and  there  must  appear  either  [302]  in  it  or  by  reference  to  the  bill  of  sale 
a  description  of  the  residence  and  occupation  of  the  person  making  or  giving  it,  and 
of  every  attesting  witness  to  it.  In  Bouth  v.  Eoublot  (28  L.  J.  Q.  B.  240)  it  was  held 
that  an  affidavit  was  sufficient  which,  on  comparison  with  the  bill  of  sale,  appeared  to 
have  been  made  by  the  attesting  witness  to  it,  although  the  affidavit  did  not  expressly 
state  that  the  deponent  was  the  attesting  witness.  In  Pickard  v.  Bretz  (5  H.  &  N.  9) 
Watson,  B.,  said,  "that  provided  the  affidavit  shews  the  occupation  by  reference  to 
the  bill  of  sale,  that  would  be  sufficient."  In  I'utoii  v.  Sanoner  (3  H.  &  N.  280)  the 
bill  of  sale  contained  no  description  of  the  residence  and  occupation  of  the  attesting 
witness,  and  in  the  affidavit  he  was  improperly  described.  Secondly,  the  goods  having 
been  taken  in  execution  before  the  expiration  of  the  twenty-one  days  allowed  for  filing 
the  bill  of  sale,  it  is  valid  as  against  the  execution  creditor  even  though  the  affidavit 
may  be  defective:  Marples  v.  Hartley  (3  El.  &  El.  610).  The  plaintiff  might  tile  a 
sufficient  affidavit  within  the  twenty-one  days.  Moreover  registration  is  only  neces- 
sary where  the  goods  comprised  in  the  bill  of  sale  are,  after  the  expiration  of  the 
twenty-one  days,  in  the  possession  or  apparent  possession  of  the  assignor :  Minister 
V.  Price  (1  F.  &  F.  686). 

Kingdon,  in  support  of  the  rule.(/)  This  case  is  distinguishable  from  Marples  v. 
Hartley,  for  the  plaintiff  has  elected  to  register  and  has  filed  an  insufficient  affidavit, 
so  that  at  the  time  of  the  execution  she  had  a  defective  title.  [Bramwell,  B.  Why 
should  a  person  who  files  an  insufficient  affidavit  be  in  a  worse  position  than  a  person 
who  does  not  file  one  ?]  If  this  bill  of  sale  be  held  valid,  a  creditor  [303]  who  seizes 
after  registration,  but  within  the  twenty-one  days,  will  be  in  a  worse  position  than 
a  creditor  who  delays  his  execution  until  after  the  expiration  of  that  period. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  The  case 
of  Marples  v.  Hartley  is  a  distinct  authority  upon  the  second  point.  It  was  there  held 
that  a  bill  of  sale  is  not  invalid  by  reason  of  not  having  been  filed,  if  the  effects  comprised 
in  it  are  seized  before  the  expiration  of  the  time  within  which  it  might  have  been  filed. 
There  the  bill  of  sale  was  given  on  the  27th  of  June,  and  a  writ  of  fi.  fa.  issued 
under  which  the  sheriff  seized  on  the  5th  of  July,  and  it  was  held  that  the  claimant 
was  not  prevented  from  asserting  that  the  effects  were  his,  although  at  the  time  of  the 
seizure  the  bill  of  sale  had  not  been  filed.  I  cannot  imagine  why  a  bill  of  sale  registered 
in  an  imperfect  manner  should  place  the  claimant  in  a  worse  position  than  if  it  had  not 
been  registered  at  all. 

I  must  add  that  in  my  opinion  the  answer  given  to  the  first  point  is  as  conclusive 
as  that  given  to  the  second.  In  Pickard  v.  Bretz  (5  H.  &  N.  9),  where  this  Court 
decided  that  a  bill  of  sale  was  invalid,  because  the  requisites  of  the  statute  had  not 
been  complied  with  in  respect  of  the  description  of  the  occupation  of  the  grantor,  my 
late  brother  Watson,  who  was  a  remarkably  accurate  Judge,  expressly  said  that  pro- 
vided the  affidavit  shewed  the  occupation  by  reference  to  the  bill  of  sale,  that  would 
be  sufficient.  An  affidavit  annexed  to  a  bill  of  sale  becomes  part  of  it ;  and  here  the 
attesting  witness  says  "  my  residence  and  occupation  hereinbefore  set  forth  is  the  true 
description  of  my  residence  and  occupation."  That  appearing  in  the  bill  of  sale  and 
no  where  else,  the  deponent  in  effect  says  "  I  am  the  attesting  witness  [304]  to  the 
bill  of  sale,  and  my  residence  and  occupation  are  set  forth  in  the  bill  of  sale. " 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  As  to 
the  point  to  which  my  Lord  has  last  adverted,  I  say  nothing.  With  respect  to  the 
other  point,  it  seems  that  the  case  of  Marples  v.  Hartley  is  conclusive.  The  only 
ground  on  which  Mr.  Kingdon  can  distinguish  that  case  from  the  present  is  that  here 
there  is  a  bad  registration.  Now,  assuming  that  to  be  so,  how  can  a  person  be  worse 
off  because  he  intended  to  do  what  is  required  and  by  some  chance  failed,  than  if  he 
had  never  attempted  it?     How  can  a  claimant  who  registers  at  the  commencement  of 

(/)  He  was  requested  by  the  Court  to  confine  his  argument  to  the  second  point. 


2H.&C.805.  MORTEN    V.  MARSHALL  127 

the  twenty-one  days,  but  registers  imperfectly,  be  worse  off  than  a  claimant  who  never 
registers  until  the  last  of  the  twenty-one  days  ?  If  a  sheriff  seizes  within  the  twenty- 
one  days,  inasmuch  as  that  disables  the  holder  of  the  bill  of  sale  from  taking  possession, 
it  seems  to  me  it  would  prevent  the  goods  being  in  the  possession  or  apparent  posses- 
sion of  the  person  making  the  bill  of  sale.  That  view  is  supported  by  the  remark,  in 
Marples  v.  Hartley,  of  Wightman,  J.,  who  said  that  the  interpretation  clause  does  not 
apply  where  the  officer  entered  within  the  twenty-one  days  and  seized  the  goods  upon 
the  premises.  I  think  that  case  is  in  point,  and  I  may  say  that  the  good  sense  of  the 
matter  is  in  conformity  with  that  decision. (a) 
Rule  discharged. 

[305]  Morten  and  Another  v.  Marshall.  May  27,  1863. — By  guarantie  in 
writing,  in  consideration  that  the  plaintiffs  would  stay  execution  upon  a  judgment 
against  T.  until  a  day  named,  the  defendant  undertook  that  the  balance  of  debt 
and  costs  should  be  paid  to  the  plaintiffs  on  or  before  that  day,  and  if  not  paid 
by  T.,  the  defendant  undertook  to  pay  it,  and,  in  consideration  of  the  above 
undertaking,  the  plaintiffs  agreed  to  stay  execution  until  that  day  if  the  defendant 
gave  Messrs.  W.  satisfactory  references  as  to  his  ability  to  pay  the  amount,  but 
not  otherwise ;  and  if  the  references  were  not  satisfactory,  the  guarantie  to  be 
given  up  within  a  week.  Held,  that  assuming  the  plaintiffs  might  waive  the  stipu- 
lation as  to  satisfactory  references,  it  being  a  condition  inserted  for  their  benefit, 
they  could  not  enforce  the  guarantie  against  the  defendant  until  they  had  given 
him  notice  of  the  waiver. 

[S.  C.  33  L.  J.  Ex.  54 ;  9  Jur.  (N.  S.)  651 ;  8  L.  T.  462.] 

Declaration.  For  that  heretofore,  to  wit,  on  the  7th  November,  1861,  the  plaintiffs, 
as  and  being  executors  of  the  last  will  and  testament  of  J.  Lovatt,  deceased,  in  the 
Court  of  Exchequer  of  Pleas  at  Westminster,  by  the  judgment  of  the  said  Court  in 
an  action  therein,  recovered  against  one  W.  Turnbull  1851.  Is.  6d.,  together  with  41. 
for  his  costs  in  that  behalf ;  and  thereupon  afterwards,  to  wit,  on  the  25th  of  August, 
1862,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  would  stay 
execution  upon  the  said  judgment  in  the  said  action  against  the  said  W.  Turnbull, 
until  the  6th  of  October  then  next,  the  defendant  promised  the  plaintiffs  that  the 
amount  of  901.  Is.  6d.,  being  the  balance  of  debt  then  due  to  the  plaintiffs  and 
recovered  by  them  under  the  said  judgment,  together  with  the  costs  of  the  said 
action,  should  be  paid  to  the  plaintiffs  on  or  before  the  said  6th  October,  and  that  if 
not  paid  to  the  plaintiffs  by  the  said  W.  Turnbull,  that  the  defendant  would  pay  the 
same  to  the  plaintiffs.  Averments:  that  all  things  have  been  done  and  happened, 
and  all  times  have  elapsed  necessary  to  entitle  the  plaintiffs  to  maintain  this  action : 
Yet  neither  the  said  W.  Turnbull  nor  the  defendant  have  or  hath  paid  the  said  sum 
of  901.  Is.  6d.  and  costs  as  aforesaid,  or  any  part  thereof. 

Plea.  That  the  said  promise  was  a  promise  and  undertaking  in  writing  made  by 
the  defendant  to  the  tenor  following : — 

"  Morten  and  Another  v.  Turnbull. 

•*  In  consideration  of  the  execution  being  stayed  in  this  [306]  matter  until  the 
6th  day  of  October  next,  I  hereby  undertake  that  the  amount  of  901.  Is.  6d.,  the 
balance  of  debt  now  due  to  the  plaintiffs,  together  with  costs,  shall  be  paid  to  the 
plaintiffs  on  or  before  the  said  6th  day  of  October  ;  and  if  not  paid  by  the  defendant, 
I  hereby  undertake  to  pay  the  same ;  and  in  consideration  of  the  above  undertaking 
the  said  plaintiffs  agree  to  stay  execution  until  the  said  6th  day  of  October  if  the 
undersigned  William  Marshall  give  to  Messrs.  Woodbridge  &  Sons  satisfactory  refer- 
ences as  to  his  ability  to  pay  the  amount  aforesaid,  but  not  otherwise ;  and  if  the 
references  are  not  satisfactory,  then  this  guarantie  to  be  given  up  within  a  week  from 
the  present  date.     Dated  this  25th  day  of  August,  1862. 

"William  Marshall, 

200  Regent  Street. 
"  For  Self  and  Co-executor,  Henry  Morten." 

(a)  Channell,  B,,  and  Wilde,  B.,  were  not  in  Court. 
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And  the  defendant  says  that  the  said  references  in  the  said  promise  and  undertaking 
named  were  not  given,  and  were  not  satisfactory ;  and  thereupon  the  defendant 
requested  the  plaintiffs  to  give  up  the  said  promise  and  undertaking,  according  to  the 
terms  of  it,  which  they  refused  so  to  do,  and  the  defendant  became  and  was  discharged 
from  performing  the  same. 

Demurrer  to  the  plea,  and  joinder  therein. 

T.  J.  Clark,  in  support  of  the  demurrer.  The  stipulation  in  the  guarantie  as  to 
satisfactory  references  is  a  condition  for  the  benefit  of  the  plaintiffs,  and  which  they 
may  waive  without  the  assent  of  the  defendant :  Markham  v.  Stanf&irl  (14  C.  B.  N.  S. 
376).  Quilibet  potest  renunciare  juri  pro  se  introducto.  The  plea  does  not  shew 
that  the  defendant  requested  the  plaintiffs  to  give  up  the  guarantie  within  a  week  from 
the  date  of  the  agreement ;  so  that  if  the  plea  be  [307]  held  good  the  defendant  will 
have  obtained  the  full  benefit  of  the  agreement  by  the  execution  being  stayed  against 
his  principal,  and  nevertheless  not  be  bound  by  his  guarantie.  If  the  first  clause  of 
the  agreement  had  stood  alone,  it  would  have  been  obligatory  on  the  plaintiffs  to  stay 
the  execution  until  the  time  named ;  but  then  follows  a  condition  introduced  for  their 
benefit,  and  by  which  they  are  only  bound  to  stay  the  execution  in  the  event  of 
satisfactory  references  being  given.  Unless  the  plaintiffs  are  at  liberty  to  renounce 
this  condition,  the  defendant  by  giving  unsatisfactory  references  may  render  the 
guarantie  worthless.  It  must  be  assumed  on  the  face  of  the  plea,  either  that  the 
defendant  gave  no  references  or  unsatisfactory  references,  and  that  the  plaintiffs  chose 
to  dispense  with  them.  [Wilde,  B.  The  plaintiff  should  have  replied  that  the  con- 
dition was  for  his  benefit,  and  that  he  gave  notice  to  the  defendant  that  he  renounced 
it.]  If  notice  of  renunciation  is  necessary,  that  is  included  in  the  general  allegation 
in  the  declaration,  that  all  things  have  happened  to  entitle  the  plaintiffs  to  maintain 
the  action. 

Folkard,  in  support  of  the  plea.  The  guarantie  never  took  effect,  but  remained 
suspended  until  the  defendant  should  give  satisfactory  references.  The  plaintiffs 
agreed  to  stay  execution  if  satisfactory  references  were  given,  "  but  not  otherwise." 
Therefore  they  had  no  option.  The  defendant  only  intended  to  be  bound  by  the 
guarantie  in  case  the  plaintiffs  should  be  satisfied  with  his  references.  Until  the 
plaintiffs  gave  notice  to  the  defendant  that  they  accepted  his  references,  there  was  no 
perfect  and  conclusive  guarantie,  but  a  mere  proposition  tending  to  a  guarantie : 
M^Iver  V.  Richardson  (1  M.  &  Sel.  557).  If  the  plaintiffs  meant  to  dispense  with  [308] 
the  stipulation  as  to  satisfactory  references,  they  should  have  given  notice  to  the 
defendants  of  their  intention  :  Mozley  v.  Tinkler  (1  C.  M.  &  R,  692).  [He  was  then 
stopped  by  the  Court.] 

T.  J.  Clark,  in  reply.  In  Mozley  v.  Tinkler  the  defendant  merely  expressed  his 
willingness  to  guarantie,  and  named  a  person  to  whom  the  plaintiffs  were  to  apply  for 
his  reference ;  but  they  never  communicated  to  him  their  acceptance  of  it.  In  this 
ease,  the  fact  of  the  guarantie  not  being  given  up  was  a  sufficient  notification  to  the 
defendant  that  the  plaintiffs  accepted  it. 

Pollock,  C.  B.     We  are  all  of  opinion  that  the  defendant  is  entitled  to  judgment. 

The  case  of  Markham  v.  Stanford  (14  C.  B.  N.  S.  376)  is  no  authority  in  favour  of 
the  plaintiff.  That  was  an  action  by  the  clerk  to  the  trustees  of  certain  turnpike 
roads  against  the  defendant,  as  lessee  of  the  tolls,  for  rent  alleged  to  be  due  under  an 
agreement  of  demise,  and  I  directed  a  verdict  for  the  defendant,  because  the  3  Geo.  4, 
c.  126,  s.  57,  only  renders  valid  agreements  for  letting  tolls  when  signed  by  the 
trustees  or  commissioners,  or  their  clerk  or  treasurer,  and  the  lessee  and  his  sureties  ; 
and  in  that  case  the  agreement  was  signed  by  the  clerk  to  the  trustees  and  the  lessee, 
but  not  by  his  sureties.  It  seemed  to  me  that  it  never  could  have  been  intended  that 
a  party  should  be  subject  to  the  liabilities  of  a  lessee  unless  he  had  also  the  rights  of 
a  lessee,  and  the  Act  expressly  directs  what  is  to  be  done  in  order  to  obtain  them.  I 
considered  that  though  a  person  might  renounce  a  stipulation  introduced  for  his  own 
benefit,  he  could  not  renounce  that  which  a  statute  required  to  be  done  for  the  benefit 
of  the  public.  In  this  case  the  plea  alleges  that  the  [309]  references  were  not  given, 
and  were  not  satisfactory,  and  if  the  plaintiffs  meant  to  dispense  with  them  they  should 
have  notified  their  intention  to  the  defendant. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  have  always  understood  that  agree- 
ments of  this  kind  should  receive  a  popular  construction.  Assuming  that  there  was 
no  binding  agreement  until  satisfactory  references  were  given,  Mr.  Clark  says  that  the 
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defendant,  by  giving  unsatisfactory  references,  or  no  references  at  all,  might  obtain 
the  full  benefit  of  the  agreement,  while  the  plaintitfs  would  get  nothing  in  return. 
But  I  am  inclined  to  think  that  the  plaintiffs  might  have  said  to  the  defendant,  "  We 
do  not  accept  your  references :  we  do  not  want  them."  It  seems  to  me  that  the  mean- 
ing of  the  agreement  is  this  :  "  If  we  can  get  no  references,  there  is  to  be  no  agreement. 
If  we  get  references  and  they  are  not  satisfactory,  there  is  to  be  no  agreement."  But 
suppose  the  plaintiffs  had  said  to  the  defendant :  "  Notwithstanding  the  stipulation  as 
to  references,  we  are  willing  to  dispense  with  them  and  run  the  risk."  I  am  disposed 
to  think  that  there  would  have  been  a  binding  guarantie.  Assuming,  however,  that 
this  case  falls  within  the  well  known  principle  of  law,  that  a  person  may  renounce  the 
benefit  of  a  stipulation  or  right  introduced  entirely  in  his  own  favour,  the  plaintiffs 
should  have  given  notice  to  the  defendant  that  they  dispensed  with  the  stipulation  as 
to  satisfactory  references.  The  case  of  Markham  v.  Stanford  is  not  inconsistent  with 
our  present  decision. 

Wilde,  B.  I  am  of  the  same  opinion.  The  question  turns  upon  the  construction 
of  a  guarantie  signed  by  the  defendant,  whereby,  in  consideration  of  the  execution 
being  [310]  stayed  against  one  Turnbull,  the  defendant  undertook  to  pay  the  plaintiffs 
901.  Is.  6d.  if  Turnbull  did  not.  The  guarantie  goes  on  to  say,  "  And  in  consideration 
of  the  above  undertaking,  the  plaintiffs  agree  to  stay  execution  until  the  said  6th  day 
of  October,  if  the  undersigned  W.  Marshall  give  to  Messrs.  Woodbridge  &  Son  satis- 
factory references  as  to  his  ability  to  pay  the  amount  aforesaid,  but  not  otherwise ; 
and  if  the  references  are  not  satisfactory,  then  this  guarantie  to  be  given  up  within 
a  week  from  the  present  date."  The  question  is,  what  is  the  meaning  of  thaf?  The 
plaintiffs  agree  that  the  defendant  shall  stand  in  the  place  of  Turnbull,  if  he  will  give 
satisfactory  references  as  to  his  ability  to  pay  the  amount,  and  if  he  does  not,  th^re 
shall  be  an  end  of  the  guarantie.  The  defendant  cannot  tell  whether  the  references 
are  satisfactory  to  the  plaintiffs  or  not,  and  that  provision  was  inserted  for  the  purpose 
of  enabling  the  defendant  to  know  whether  he  is  bound  by  the  guarantie. 

It  is  not  necessary  to  decide  whether  the  plaintiffs  might  renounce  the  stipulation 
as  to  satisfactory  references.  I  will  assume  that  they  might,  but  if  they  intended  to 
do  so,  they  should  have  given  notice  to  the  defendant  that  they  waived  the  benefit  of 
that  stipulation.  It  is  said  that  notice  is  included  in  the  general  allegation  in  the 
declaration  ;  but  the  plea  rather  shews  the  contrary,  and  if  notice  was  really  given,  it 
should  have  been  stated  by  way  of  replication. 

Judgment  for  the  defendant. 


[311]  Sarah  Bush  and  Another  v.  Martin.  May  29,  Nov.  12,  1863.— An 
attorney  who  is  appointed  clerk  to  Commissioners  under  a  town  improvement 
Act,  at  a  fixed  yearly  salary,  need  not  deliver  a  signed  bill  of  costs  for  business 
done  by  him  as  such  clerk. — The  Commissioners,  under  a  town  improvement  Act, 
being  in  debt,  appointed  a  finance  committee,  who  made  a  report,  to  which  was 
appended  a  schedule  of  "  liabilities,"  including  arrears  of  salary  due  to  the  clerk  of 
the  Commissioners  more  than  six  years.  The  Commissioners  made  an  entry  in 
their  minute-book  that  they  accepted  the  report.  Held,  no  sufficient  acknowledg- 
ment of  the  debt  to  take  the  case  out  of  the  Statute  of  Limitations. — To  an  action 
for  salary  due  from  such  Commissioners  to  their  clerk,  they  pleaded  that  they 
never  had  at  or  since  the  accruing  of  the  debt  funds  applicable  to  the  payment 
of  it,  and  that  they  had  applied  all  the  monies  which  had  come  to  their  hands  as 
such  Commissioners,  except  a  small  sum  set  apart  by  them  to  satisfy  certain 
other  claims  which  had  accrued  since  that  of  their  clerk,  and  they  never  had  nor 
were  likely  to  have  any  surplus  out  of  which  they  could  pay  his  claim.  Held,  on 
demurrer,  that  the  plea  was  bad,  and  that,  a  debt  being  due,  the  plaintiff  was 
entitled  to  judgment,  whether  it  could  be  enforced  by  execution  or  not. — A  plea 
stating  that  a  debt  accrued  more  than  six  years  ago  does  not  afford  any  defence, 
as  an  informal  plea  of  the  Statute  of  Limitations. 

[S.  C.  33  L.  J.  Ex.  17 ;  9  Jur.  (N.  S.)  851 ;  11  W,  K.  1078 ;  8  L.  T.  509.  Adopted, 
In  re  Jones,  1887,  36  Ch.  D.  Ill ;  Attorney-General  v.  Newcadle  Coi-poration,  1889, 
23  Q.  B.  D.  497.] 

Ex.  Div.  XV.— 5 
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Declaration  by  the  plaintiffs,  as  and  being  the  executrix  and  executor  of  John 
Bush,  deceased,  against  the  defendant,  as  and  being  the  clerk  to  the  Commissioners 
for  putting  into  execution  the  provisions  of  an  act  of  parliament  passed,  &c.  (2  &  3 
Vict,  c,  Ixiii.),  intituled,  "An  Act  for  paving,  lighting,  watching,  and  improving  the 
tovirn  of  Bradford  in  the  county  of  Wilts :  for  money  payable  for  the  wages  or  salary 
of  the  said  John  Bush,  payable  by  the  said  Commissioners,  as  such,  to  the  said  John 
Bush  in  his  lifetime,  as  the  clerk  to  the  said  Commissioners  duly  nominated  and 
appointed  under  the  provisions  of  the  said  Act  in  that  behalf,  and  upon  the  retainer 
of  the  said  Commissioners,  as  such,  and  at  their  request,  &c. 

Pleas.  First :  that  the  said  Commissioners,  as  such,  were  never  indebted  as 
alleged. 

Second.  That  the  alleged  causes  of  action  did  not,  nor  did  any  or  either  of  them, 
or  any  part  thereof,  accrue  within  six  years  before  this  suit. 

Third.  That  this  action  was  commenced  on  the  21st  of  July,  1862,  and  that  the 
debts  and  monies  in  the  declaration  mentioned  accrued  due  many  years  before  the 
commencement  thereof,  that  is  to  say,  part  thereof,  to  wit,  351.,  accrued  [312]  in  and 
prior  to  the  year  1854,  and  the  residue  thereof,  to  wit,  1131.  15s.,  in  and  prior  to  the 
year  1857  :  that  the  said  Commissioners  had  not  at  the  time  of  the  accruing  of  the  said 
debts  and  monies,  nor  have  they  at  any  time  since  had,  any  funds  or  monies  in  hand 
applicable  to  the  claim  of  the  plaintiffs,  and  that  the  said  Commissioners  have  duly 
collected,  as  far  as  it  was  or  is  possible  to  collect  the  same,  all  monies  and  rates  which 
they  were  or  are  authorized  to  levy  and  collect ;  and  that  they  have  duly  applied, 
disposed  of  and  expended  all  funds  and  monies  which  have  ever  come  to  their  hands 
as  such  Commissioners  as  aforesaid  in  and  according  to  the  manner  provided  by  the 
said  act  of  parliament,  except  a  small  part  thereof,  and  that  the  said  part  of  the  said 
monies  and  funds  so  remaining  in  their  hands  is  required  by  and  has,  in  the  bona  fide 
exercise  by  the  said  Commissioners  of  their  discretion  as  such  Commissioners,  been 
set  apart  for  the  purpose  of  satisfying,  according  to  the  said  act  of  parliament,  certain 
just  claims  upon  the  said  Commissioners  which  have  arisen  and  accrued  long  since  the 
accruing  of  the  debts  and  monies  in  the  declaration  mentioned,  and  are  other  and 
different  claims  than  the  said  debts  and  monies,  and  which  the  said  Commissioners 
are  bound  under  the  said  Act  to  pay  and  satisfy  out  of  such  funds  and  monies  as  far 
as  the  same  will  extend  :  that  the  whole  amount  of  any  funds  or  monies  which  could 
be  raised,  collected,  or  received  by  the  said  Commissioners,  as  such,  by  any  rate 
heretofore  made,  or  to  be  made  and  levied,  or  in  any  other  manner  whatsoever,  would 
be  required  by  the  said  Commissioners  to  meet  the  said  just  claims  and  the  interest, 
current  costs,  charges  and  expenses  of  the  years  in  which  the  said  rate  might  be  made 
and  levied :  that  the  monies  which  by  the  said  Act  the  said  Commissioners,  as  such, 
are  empowered  to  raise,  collect,  or  receive  in  any  one  year  have  not  been  at  any  time 
and  will  not  be  more  than  sufficient  to  pay  and  satisfy  the  aforesaid  just  claims  and 
[313]  interest  and  necessary  current  costs,  charges,  and  expenses  of  the  year,  and  that 
there  never  has  yet  been,  and  is  not  likely  to  be,  any  surplus  in  the  hands  of  the  said 
Commissioners  or  receivable  by  them,  as  such,  whereout  the  said  Commissioners,  as 
such,  could  pay  or  satisfy  the  debts  and  monies  in  the  declaration  mentioned. 

Fourth.  That  this  action  was  commenced  after  the  passing  of  the  act  of  parlia- 
ment, passed  in  the  7th  year  of  the  reign  of  Queen  Victoria,  for  consolidating  and 
amending  several  of  the  laws  relating  to  attornies  and  solicitors  practising  in  England 
and  Wales,  and  is  maintained  for  the  recovery  of  fees,  charges  and  disbursements  for 
business  done  by  the  said  John  Bush,  deceased,  as  an  attorney  and  solicitor  for  the 
said  Commissioners,  as  such  ;  and  the  plaintiffs  did  not,  nor  did  the  said  John  Bush, 
one  calendar  month  before  the  commencement  of  this  action,  deliver  to  the  said  Com- 
missioners (being  the  party  to  be  charged  therewith)  or  send  by  the  post  to,  or  leave 
for  them  at  their  counting  house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  any  bill  of  such  fees,  charges  and  disbursements  subscribed  with  the 
proper  hand  of  the  plaintiffs,  or  either  of  them,  or  of  the  said  John  Bush,  deceased, 
either  with  their  or  his  name,  or  with  the  name  or  style  of  any  partnership,  or  enclosed 
in  or  accompanied  by  a  letter  subscribed  in  like  manner  referring  to  such  bill,  as 
required  by  the  said  statute. 

Issues  thereon.     Demurrer  to  third  and  fourth  pleas,  and  joinder  therein. 

At  the  trial,  before  Shee,  Serjt.,(a)  at  the  Wiltshire  Spring  Assizes,  1863,  the 

(a)  Commissioner ;  Wilde,  B.,  being  indisposed. 
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following  facts  appeared  : — The  plaintifi's'  testator  was  an  attorney  and  solicitor ;  and 
in  the  year  1839  had  superintended  the  passing  through  parliament  of  the  Act  for 
improving  the  town  of  Bradford  (2  &  3  Vict.  c.  Ixiii.).  [314]  After  that  Act  passed 
the  testator  conducted  the  business  of  the  Board  of  Commissioners,  but  without  any 
fixed  salary  or  remuneration  until  the  year  1851,  when  it  was  resolved  by  the  Board 
that  he  should  be  paid  a  salary  of  351.  a  year.  There  was  no  evidence  of  his  formal 
appointment  as  clerk.  The  minute-book  containing  the  resolution  was  lost,  but 
secondary  evidence  was  given  of  the  resolution.  Prior  to  the  year  1854,  the  testator 
had  been  paid  some  monies  on  account,  but  none  since  that  time.  The  writ  in  this 
action  was  specially  indorsed  as  follows  : — 

"  1857. 

July  31.     To   four  years'  salary  as   clerk  to  the  Commis- 
sioners at  £35  per  annum  to  this  day  .  .      £140     0     0 
Nov.    2.     Three  months'  do.  to  this  day         .  .  .  8  15     0 


£148  15     0" 


A  signed  bill  had  been  delivered  for  all  the  work  done  before  1851,  but  not  for 
any  subsequently  done.  The  services  mentioned  in  the  signed  bill  comprised  attending 
the  meetings  of  the  Commissioners,  preparing  notices  and  advertisements,  attending 
petty  sessions  on  summonses  for  payment  of  rates,  occasionally  preparing  cases  for  the 
opinion  of  counsel,  and  investigating  titles.  It  was  conceded  that  the  services  rendered 
in  1851  were  generally  of  the  same  character. 

In  answer  to  the  plea  of  the  Statute  of  Limitations,  the  minutes  of  the  proceedings 
of  the  Board  of  Commissioners  were  given  in  evidence.  The  following  entries  appeared 
in  the  minutes  : — 

"  25  Feb.  1859.  Resolved  that  a  sub-committee  be  appointed  for  investigating  the 
accounts  of  the  Commissioners,  and  to  make  a  report  of  the  same."  (The  resolution 
proceeded  to  appoint  three  persons  as  the  sub-committ«e.) 

At  a  meeting  of  the  Commissioners  on  the  8th  of  April,  1859,  the  sub-committee 
presented  their  report.  Appended  to  the  report  was  a  schedule  headed  "  Liabilities," 
which  [315]  contained  the  following  items:— "Mr.  Bush,  201.  16s.  Ud. :  Ditto, 
1101.  16s.  8d."  Upon  the  presentation  of  the  report,  the  following  order  was  entered 
in  the  minute-book,  and  signed  by  the  chairman  and  five  Commissioners  (2  &  3  Vict, 
c.  Ixiii.  s.  10). 

"8  April,  1859.  Ordered,  that  the  report  presented  by  the  finance  committee  be 
accepted,  and  that  the  thanks  of  this  Board  are  unanimously  given  them  for  the 
trouble  they  have  taken  in  the  preparation."  It  was  also  "  ordered  that  the  claim  of 
the  executors  of  Mr.  Bush  should  be  referred  to  the  committee  of  the  Board."  The 
Commissioners  afterwards  made  a  rate  in  accordance  with  the  report. 

It  was  objected  on  behalf  of  the  defendant :  first,  that  the  plaintiffs  were  not 
entitled  to  recover,  inasmuch  as  no  signed  bill  had  been  delivered,  as  required  by  the 
6  &  7  Vict.  c.  73,  s.  37  :  secondly,  that  at  all  events  the  plaintiffs  could  only  recover 
701.  (the  two  years'  salary  due  within  six  years  from  the  commencement  of  the  action), 
since  there  was  no  sufficient  acknowledgment  to  take  the  residue  out  of  the  Statute 
of  Limitations. 

A  verdict  was  then  entered  for  the  plaintiffs  for  1481.  15s. ;  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him  on  the  ground  that 
no  signed  bill  was  delivered ;  or  to  reduce  the  damages  to  701. 

Collier,  in  the  following  term,  obtained  a  rule  nisi  accordingly ;  against  which 
Kinglake,  Serjt.,  and  Lopez  shewed  cause  (May  29).  First,  it  was  not  necessary 
to  deliver  a  signed  bill,  under  6  &  7  Vict.  c.  73,  s.  37,  since  the  business  was  done, 
not  as  an  attorney  but  in  the  capacity  of  a  clerk,  who  was  to  be  paid  by  a  yearly 
salary.  This  case  is  distinguishable  from  Philhy  v.  Hazle  (8  C.  B.  N.  S.  647),  where 
an  attorney  agreed  with  his  client  that  he  should  receive  a  gross  sum  and  costs  out 
of  pocket,  [316]  because  there  the  business  was  done  by  the  plaintiff  in  his  character 
of  attorney.  [Bramwell,  B.  As  the  bill  did  not  state  the  business  for  which  the 
501.  was  claimed,  it  could  not  be  ascertained  whether  the  charges  for  costs  out  of 
pocket  were  reasonable.  The  ground  of  that  decision  is,  that  such  an  agreement  is 
contrary  to  the  general  policy  of  the  law,  because  it  deprives  the  client  of  the  pro- 


1S2  BUSH    V.  MARTIN  2  H.  &  C.  317. 

tection  which  the  statute  intended  to  afford  him.]  Here  the  relation  of  attorney  and 
client  did  not  subsist  between  the  testator  and  the  defendant.  In  Smith  v.  Dimes 
(4  Exch.  32,  40)  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  Court,  said  that 
the  6  &  7  Vict.  c.  73,  s.  37,  does  not  mean  that  a  signed  bill  is  to  be  delivered  "for 
every  description  of  business  which  a  person,  being  an  attorney  or  solicitor,  does  for 
another,  but  for  such  professional  business  as  he  is  employed  to  do  as  an  attorney  or 
solicitor — that  is,  by  reason  of  his  character  as  an  attorney  or  solicitor."  The  law  is 
stated  in  similar  terms  by  Lord  Langdale,  M.  R.,  in  Allen  v.  Aldridge  (5  Beav.  401). 
It  was  incumbent  on  the  defendants  to  prove  that  the  claim  was  in  respect  of  services 
which  could  only  be  performed  by  an  attorney  or  solicitor. 

Secondly,  the  report  of  the  finance  committee  and  its  adoption  by  the  Commis- 
sioners was  evidence  of  an  acknowledgment  of  the  debt  from  which  a  jury  might  infer 
a  promise  to  pay  it.  The  Commissioners,  through  the  medium  of  the  finance  com- 
mittee, put  themselves  in  communication  with  the  creditors,  and  afterwards  made  a 
rate,  in  accordance  with  the  report.  It  is  not  necessary  that  the  acknowledgment 
should  be  made  to  the  creditor,  or  his  agent,  or  to  any  person  in  particular,  but  a 
letter  acknowledging  the  debt  addressed  to  a  third  party,  or  a  signed  acknowledg- 
ment in  writing  not  addressed  to  any  one,  is  sufficient  to  take  the  case  out  of  the 
statute:  Addison  on  Contracts,  p.  1214,  4th  ed. ;  MouiU-lZViystephen  v.  Brooke  (3  B. 
&  Aid.  141).  The  9  Geo.  4,  c.  14,  never  intended  to  alter  the  legal  effect  of  an 
acknowledgment,  but  only  the  mode  of  proving  it :  Haydon  v.  Williams  (7  Bing.  163). 
In  Eicke  v.  Nokes  (1  Moo.  &  E.  359)  Tindal,  C.  J.,  ruled  that  an  entry  in  the  examina- 
tion of  a  bankrupt  of  a  sum  as  due  to  the  plaintiff  was  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  statute.  Everett  v.  Robertson  (1  E.  &  E.  16),  where  the 
debt  was  inserted  in  a  petition  for  arrangement  with  creditors,  proceeded  on  the 
ground  that  there  was  no  acknowledgment  from  which  an  unconditional  promise 
could  be  inferred. 

C.  Bullar  (Collier  with  him),  in  support  of  the  rule.  First,  it  was  necessary  to 
deliver  a  signed  bill.  If  the  6  &  7  Vict.  c.  75,  s.  37,  be  read  according  to  its  plain 
grammatical  language,  it  requires  'an  attorney  to  deliver  a  signed  bill  for  every 
description  of  work  done  by  him.  But  according  to  the  construction  put  upon  that 
enactment  in  Smith  v.  Dimes  (4  Exch.  32),  it  only  requires  a  signed  bill  where  the 
business  is  done  in  the  character  of  attorney.  Here  there  was  no  evidence  that  the 
plaintiffs'  testator  was  employed  in  any  other  capacity  than  an  attorney  and  solicitor. 
The  duties  which  he  performed  were  those  which  an  attorney  only  was  competent  to 
fulfil.  Up  to  the  year  1851,  it  is  clear  that  he  was  employed  as  an  attorney,  for  he 
delivered  a  signed  bill  containing  charges  for  attending  petty  sessions,  preparing  cases 
for  counsel,  and  investigating  titles.  In  1851  it  was  agreed  that  he  should  be  paid  a 
salary,  but  there  was  no  change  in  the  description  of  work  done  by  him.  In  Allen  v. 
Aldridge  (5  Beav.  401)  the  plaintiff's  claim  was  for  work  done  as  steward  of  a  manor, 
so  that  the  relation  of  attorney  and  client  did  not  subsist  between  him  and  the 
defendant. 

[318]  Secondly,  there  is  no  acknowledgment  of  a  debt  from  which  a  promise  to 
pay  can  be  inferred,  and  therefore  the  question  whether  an  acknowledgment  to  a 
third  person  is  sufficient  does  not  arise.  All  that  the  Commissioners  have  done  is  to 
adopt  a  report  drawn  up  by  the  finance  committee.  By  the  2  &  3  Vict.  c.  Ixiii.  s.  10, 
the  Commissioners  can  do  no  act  except  at  a  meeting,  and  therefore  they  can  only  be 
bound  as  a  body.  But  there  was  no  acknowledgment  of  this  debt  by  them  at  a 
meeting ;  all  that  they  did  had  reference  to  the  report  alone. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  absolute  to  reduce 
the  damages  to  701. 

Two  objections  were  taken  at  the  trial :  first,  that  no  signed  bill  had  been 
delivered,  as  required  by  the  6  &  7  Vict.  c.  73,  s.  37 ;  secondly,  that  there  was  no 
sufficient  acknowledgment  to  prevent  a  part  of  the  claim  being  barred  by  the  Statute 
of  Limitations. 

The  first  point  seems  to  me  clear.  The  salary  sought  to  be  recovered  is  for  work 
done,  not  in  the  capacity  of  an  attorney,  but  as  a  clerk.  Certainly  it  is  not  necessary 
that  the  person  who  holds  the  office  should  be  an  attorney,  and  much  of  the  business, 
such  as  making  out  accounts,  attending  meetings  of  the  Commissioners,  &c.,  might  be 
done  by  any  other  person  than  an  attorney.  This  is  simply  a  claim  for  salary,  and 
nothing  more;   therefore  it  was  not  necessary  to  deliver  a  signed   bill.     It  is  the 
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common  practice  for  public  Boards  to  employ  an  attorney  <at  a  fixed  salary.  He 
transacts  all  the  business  of  the  Board,  and  makes  disbursements,  but  charges  nothing 
beyond  his  salary.  Therefore  the  objection  that  a  signed  bill  ought  to  have  been 
delivered  cannot  be  sustained. 

With  respect  to  the  second  point,  I  cannot  see  that  anything  has  been  done  by  the 
Commissioners  which  amounts  [319]  to  an  acknowledgment  of  the  debt,  so  as  to 
prevent  the  operation  of  the  Statute  of  Limitations.  The  Commissioners  appointed 
a  finance  committee  to  investigate  their  accounts  and  report  thereon.  The  committee 
made  a  report  which  contained  a  schedule  of  "  liabilities  " ;  but  there  is  no  evidence 
that  the  Commissioners  so  far  adopted  the  report  as  to  communicate  with  any  one  of 
the  persons  mentioned  in  the  schedule,  and  admit  that  his  claim  was  well  founded 
and  that  they  would  pay  it.  The  case  of  Emery  v.  Day  (1  C.  M.  &  R.  245)  goes  far 
to  shew  that  what  was  done  did  not  amount  to  such  an  acknowledgment.  The 
utmost  that  can  be  said  is,  that  the  adoption  of  the  report  was  a  matter  from  which 
a  reasonable  person  might  infer  that  a  debt  was  due  from  the  Commissioners  to  the 
plaintiff's'  testator,  which,  perhaps,  they  ought  to  have  satisfied  ;  but  there  is  nothing 
to  constitute  an  acknowledgment  from  which  a  promise  to  pay  can  be  inferred  so  as 
to  take  the  case  out  of  the  statute.  I  therefore  think  that  the  rule  ought  to  be 
absolute  to  reduce  the  damages  to  701. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  argument  for  the  defendant  is, 
that  at  one  time  the  plaintiffs'  testator  was  not  employed  at  a  salary,  and  at  that  time 
he  delivered  a  bill  for  work  done  by  him  as  an  attorney,  such  as  attending  petty 
sessions,  preparing  cases  for  opinion  of  counsel,  and  investigating  titles,  which  would 
clearly  be  within  the  meaning  of  the  6  &  7  Vict.  c.  73,  s.  37.  It  is  then  said  that, 
although  he  was  afterwards  to  be  paid  by  a  salary,  yet,  as  the  work  continued  the 
same,  the  payment  by  a  salary  did  not  diminish  the  obligation  to  deliver  a  signed  bill. 
But  I  think  that  makes  all  the  difference ;  for  so  long  as  he  was  employed,  not  at  a 
salary,  but  to  be  paid  for  what  he  did,  he  was  employed  as  an  attorney,  not  retained 
for  any  particular  time,  and  might  have  been  discharged  at  a  [320]  moment's  notice. 
But  when  he  was  employed  at  a  yearly  salary,  although  the  description  of  work  was 
the  same,  he  was  not,  to  my  mind,  employed  as  an  attorney.  The  argument  for  the 
defendant  may  be  thus  answered ;  suppose  a  person  who  was  not  an  attorney  had  for 
some  time  done  the  work,  and  was  then  succeeded  by  the  plaintiffs'  testator,  could  it 
be  said  that  the  latter  was  bound  to  deliver  a  signed  bill  because  he  happened  to  be 
an  attorney  li  Certainly  not.  It  seems  to  me  that  the  plaintiffs'  testator  was  bound 
to  deliver  a  signed  bill  so  long  as  he  acted  as  an  attorney  and  charged  as  an  attorney  ; 
but  as  soon  as  it  was  agreed  that  he  should  be  paid  by  a  fixed  salary,  he  was  no 
longer  bound  to  do  so. 

I  do  not  dissent  from  anything  decided  in  Smith  v.  Dimes  (4  Exch.  32),  for  I 
consider  that  we  are  bound  by  that  decision  ;  but  in  that  case  the  work  was  done  as 
an  attorney,  here  it  was  done  as  a  clerk,  and  might  have  been  done  by  a  person  not 
an  attorney.  The  plaintiff's'  testator  did  not  attend  before  the  magistrates  in  his 
professional  character  as  an  attorney,  but  as  clerk  to  the  Commissioners.  They 
were  entitled  to  appear  personally,  or  by  their  clerk.  For  these  reasons  I  think  that  the 
rule  for  a  nonsuit  or  to  enter  the  verdict  for  the  defendant  ought  to  be  discharged. 

As  to  the  second  point,  I  am  of  opinion  that  there  was  no  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  Statute  of  Limitations.  Assuming  that  a  written 
acknowledgment  of  a  debt  may  be  addressed  to  a  third  person  or  to  no  one  in 
particular,  yet  it  must  be  signed  by  the  party  chargeable.  Here  the  resolution  adopt- 
ing the  report  was  signed  by  the  chairman  and  five  Commissioners  (2  &  3  Vict.  c.  Ixiii., 
8.  10),  but  it  was  not  signed  by  them  as  persons  chargeable  with  the  debt,  or  as  an 
acknowledgment  binding  the  body  of  Commissioners.  But  then  it  is  said  that  the 
report  was  accepted.  That  might  aff'ord  some  evidence  of  a  debt  due  from  the  defen- 
dant to  the  plaintiff's'  [321]  testator,  on  the  ground  that  a  man's  conduct  and  demeanour, 
as  well  as  a  statement  made  to  and  not  denied  by  him,  are  evidence  against  him. 
But  that  is  very  different  from  such  an  acknowledgment  of  a  debt  as  amounts  to  a 
promise  to  pay  it.  The  Commissioners,  in  accepting  the  report,  may  only  have  intended 
to  say,  "there  may  be  such  a  debt,  but  what  we  have  to  do  now  is  to  accept  the 
report ;  if  there  is  any  objection  to  it,  that  may  be  discussed  at  some  future  time." 
It  is  clear  therefore  that  there  was  no  acknowledgment  under  the  statute,  and  the 
rule  must  be  absolute  to  reduce  the  damages. 
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Rule  discharged,  the  plaintiffs  consenting  to  reduce  the  damages  to  701. 

The  demurrers  were  argued  in  the  following  Michaelmas  Term  (Nov.  11),  by 

Lopez  (with  whom  was  Kinglake,  Serjt.),  for  the  plaintiffs.  The  third  plea  affords 
no  answer  to  the  action.  It  admits  the  debt,  and  merely  alleges  that  the  Commis- 
sioners have  not,  nor  are  likely  to  have,  any  money  with  which  they  can  pay  it.  But 
that  is  no  reason  why  the  plaintiffs  should  not  recover  judgment  for  their  debt.  In 
Pallister  v.  The  Mayor,  &c.,  of  Gravesend  (9  C.  B.  774)  it  was  held  that  the  obligee  of  a 
bond  given  by  a  corporation  was  entitled  to  judgment  in  an  action  upon  it,  although 
there  might  be  some  difficulty  in  obtaining  satisfaction  of  the  judgment.  Payne  v. 
The  Mayor,  &c.,  of  Brecon  (3  H.  &  N.  572)  and  Leiois  v.  The  Mayor,  &c.,  of  Rochester 
(9  C.  B.  N.  S.  401)  are  also  authorities  that  the  plaintiffs  are  entitled  to  judgment. 
Besides,  the  plea  does  not  negative  the  fact  of  the  Commissioners  [322]  having  other 
property  than  the  money  raised  by  the  rates.  The  plaintiffs  do  not  ask  for  a  retro- 
spective rate  (although  no  rule  of  law  prohibits  it :  Harrison  v.  Stickney  (2  H.  L.  108)) ; 
but  merely  for  judgment  for  their  debt.  The  point  raised  by  the  demurrer  to  the 
fourth  plea  has  been  decided  by  the  judgment  of  the  Court  upon  the  rule  to  enter  a 
verdict  for  the  defendant  or  a  nonsuit. 

The  Solicitor  General  (b)  (C.  BuUar  with  him),  for  the  defendant.  The  first  point 
raised  by  the  plea  involves  the  question  whether  the  declaration  is  good.  The  plaintiffs 
cannot  recover  in  this  action  without  shewing  that  there  are  funds  which,  by  the  2  &  3 
Vict.  c.  Ixiii.,  the  Commissioners  may  apply  in  payment  of  this  debt.  The  13th  section 
enables  the  Commissioners  to  appoint  a  clerk,  treasurer,  collector  of  rates,  and  such 
other  officer  for  the  execution  of  the  Act  as  they  shall  think  proper  ;  and  "  shall  and 
may  out  of  the  monies  which  shall  arise  and  be  collected  by  virtue  of  this  Act  allow 
and  pay  to  such  officer  such  salaries  or  allowances  as  the  said  commissioners  shall  think 
reasonable."  No  bond  was  here  given  as  in  the  cases  cited  ;  and  the  Commissioners 
are  not  a  corporation,  which  is  an  answer  to  the  argument  that  they  may  have  other 
property  besides  the  monies  arising  from  the  rates.  The  Commissioners  appointed  a 
clerk,  and  their  contract  was  to  pay  him  out  of  the  monies  raised  by  virtue  of  the 
Act.  The  obligation  to  pay  does  not  arise  until  the  Commissioners  have  funds,  and 
therefore  the  declaration  should  have  contained  an  averment  that  the  Commissioners 
had  sufficient  money  in  their  hands  :  Andrews  v.  Dally  (4  Bing.  566).  In  Tilson  v.  The 
Town  of  Warwick  Gaslight  Company  (4  B.  &  C.  962)  the  declaration  did  contain  an  aver- 
ment to  that  effect.  [Bramwell,  B.  There  the  action  was  against  a  corporation  who 
had  not  made  the  contract.]  If  the  [323]  Commissioners  have  failed  in  their  duty, 
the  remedy  is  by  action  on  the  case :  Cane  v.  Chapman  (5  A.  &  A.  647) ;  but  no  form 
of  action  is  maintainable  without  an  averment  in  the  declaration  that  the  Commis- 
sioners have  funds.  No  contract  which  created  a  debt  arose  from  the  mere  appoint- 
ment of  the  plaintiffs'  testator  to  the  office  of  clerk :  Bogg  v,  Pearse  (10  C.  B.  534). 
It  may  be  that  the  Commissioners  are  personally  liable,  but  here  they  are  sued,  as 
Commissioners,  in  the  name  of  their  clerk. 

Secondly,  the  Commissioners  have  no  power  to  make  a  retrospective  rate.  The 
plaintiffs'  testator  had  distinct  notice  that  the  rates  were  to  be  levied  annually.  The 
12th  section  of  the  2  &  3  Vict.  c.  Ixiii.  requires  the  Commissioners  "  to  cause  an 
annual  account  in  abstract  to  be  prepared,  shewing  the  total  receipts  and  expenditure 
of  all  funds  levied  under  or  by  virtue  of  this  Act  for  every  year,"  &c.,  and  to  "  transmit 
a  copy  of  the  said  account,  to  the  clerk  of  the  peace  for  the  county  of  Wilts,  on  or 
before  the  1st  day  of  January  in  each  year,  which  account  shall  be  open  to  the  inspection 
of  the  public,"  &c.  The  94th  section  directs  in  what  manner  the  monies  raised  under 
the  Act  shall  be  applied.  The  present  Commissioners  cannot  tell  whether  this  claim 
is  just.  In  Woods  v.  Reed  (2  M.  &  W.  777,  784)  Lord  Abinger  said  :  "  The  general 
inconvenience  of  retrospective  rates  has  been  long  known  and  recognized  in  the  Courts 
of  law,  on  the  ground  that  succeeding  inhabitants  cannot  legitimately  be  made  to 
pay  for  services  of  which  their  predecessors  have  had  the  whole  benefit."  In  Harrison 
V.  Stickney  (2  H.  L.  Cas.  108)  the  question  arose  under  a  drainage  Act,  which  contained 
no  prohibition  against  a  retrospective  rate.  That  decision  does  not  apply,  because 
here  the  Commissioners  are  required  to  make  annual  rates  and  exhibit  annual 
accounts. 

[324]  The  fourth  plea  is  good.     It  is  admitted  by  the  demurrer  that  the  work 

(b)  Sir  R.  Collier :  see  post,  p.  428. 
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was  done  by  the  plaintiffs'  testator  as  an  attorney,  and  that  no  signed  bill  has  been 
delivered. 

Lopez,  in  reply.  If  the  declaration  was  defective  for  want  of  an  averment  that 
the  Commissioners  have  funds,  the  defect  is  cured  by  the  third  plea,  which  shews 
that  some  monies  remain  in  their  hands.  It  is  consistent  also  with  every  allegation 
in  that  plea  that  they  have  landed  property,  for  the  80th  section  of  the  2  &  3  Vict, 
c.  Ixiii.  empowers  them  to  contract  "for  the  absolute  purchase  of  any  messuages, 
buildings,  tenements,  lands,  grounds,  hereditaments  and  premises  within  the  said 
town  which  the  said  Commissioners  shall  deem  desirable  and  proper  to  purchase  for 
the  general  improvement  of  the  said  town,  or  for  other  the  purposes  of  this  Act." 
The  question  as  to  a  retrospective  rate  is  not  open  upon  these  pleadings.  But  the 
cases  shew  that  such  a  rate  is  only  valid  when  it  is  not  expressly  or  impliedly 
prohibited.  The  fourth  plea  is  bad.  The  declaration  is  for  salary  payable  to  the 
plaintiffs'  testator  as  clerk  to  the  Commissioners  ;  and  it  is  no  answer  to  say  that  he 
was  an  attorney. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
They,  in  effect,  say  that  the  Commissioners  have  had  services  for  which  they  ought 
to  pay.  The  Commissioners  do  not  deny  that,  but  only  say  that  they  have  no  means 
of  paying.  But  I  confess  I  do  not  see  why  they  should  not  have  made  a  rate  for  the 
payment  of  this  debt  as  well  as  others.  Again  the  plaintiffs  say  that  at  all  events 
they  are  entitled  to  judgment,  and  if  the  Commissioners  cannot  now  pay  they  may  at 
a  future  time.  This  seems  to  me  the  result  of  the  case,  and  I  am  of  opinion  that  the 
third  plea  affords  no  answer  to  the  action. 

[325]  Bramwell,  B.  I  am  of  the  same  opinion.  If  the  third  plea  really  stated 
what  the  defendant  supposes  it  to  state,  it  would  afford  no  answer  to  the  action. 
The  plea  is  in  effect  this :  "  You  ought  not  to  be  allowed  to  maintain  this  action, 
because  if  you  recovered  judgment  you  would  not  obtain  satisfaction,  for  we  have 
not,  nor  ever  shall  have,  the  means  of  paying  you." 

It  is  argued,  on  behalf  of  the  defendant,  first,  that  the  declaration  is  bad  on  itself, 
because  the  2  &  3  Vict.  c.  Ixiii.  s.  13,  says  that  the  clerk  is  to  be  paid  out  of  the 
monies  collected  by  virtue  of  that  Act,  and  the  declaration  contains  no  averment 
that  the  Commissioners  have  any  moniee  in  their  hands ;  secondly,  that  the  declara- 
tion, if  not  bjid  in  itself,  is  shewn  to  be  bad  by  the  allegations  in  the  plea  that  the 
Commissioners  have  not,  nor  ever  will  have,  any  funds  applicable  to  the  payment  of 
this  debt.  But  I  think  that  the  13th  section  may  be  read  as  simply  authorizing  the 
Commissioners  to  pay  their  clerk,  for  they  have  no  funds  except  those  arising  from 
the  rates.  The  case  of  Bogg  v.  Pearse  (10  C.  B.  534)  is  distinguishable.  That  was  an 
action  by  a  street-keeper  against  two  of  the  Commissioners  (see  8  &  9  Vict.  c.  clxvii. 
88.  38,  39),  under  a  local  paving  Act,  for  arrears  of  salary,  and  the  decision  proceeded 
on  the  ground  that  the  mere  exercise  of  the  power  conferred  on  the  Commissioners 
to  appoint  a  street-keeper  did  not  create  a  contract  to  pay  his  salary. 

Then  it  is  said  that  the  Commissioners  have  no  power  to  make  a  retrospective 
rate.  I  think  that  the  cases  of  Fallister  v.  Tlie  Mayor  of  Gravesend  (9  C.  B.  774)  and 
Payne  v.  The  Mayoi-  of  Brecon  (3  H.  &  N.  572)  shew  that  this  consideration  does  not 
furnish  the  subject-matter  of  a  bar  to  the  action.  If  a  debt  is  due,  judgment  must 
be  recovered,  and  whether  execution  can  effectually  issue  or  not  is  a  matter  to  be 
afterwards  determined. 

[326]  But  the  third  plea  is  really  not  what  the  defendant  supposes.  It  alleges 
that  the  Commissioners  had  not  at  the  time  of  the  accruing  of  the  debts,  nor  have 
they  at  any  time  since,  had  any  funds  applicable  to  the  payment  of  the  plaintiffs' 
claim :  that  they  have  duly  collected  all  rates  which  they  were  authorized  to  collect, 
and  duly  applied  all  monies  which  ever  came  to  their  hands  in  manner  provided  by 
the  Act,  except  a  small  part  thereof  which  they  have  set  apart  to  satisfy  certain 
claims  which  have  arisen  since  the  accruing  of  the  plaintiffs'  claim.  But  the  plaintiffs 
may  well  answer:  "You  ought  to  have  levied  a  rate,  or,  at  all  events,  given  us  the 
small  sum  which  you  admit  that  you  have  in  your  hands,  and  which  is  applicable  to 
our  claim."  That  disposes  of  the  point  that  the  Commissioners  never  had  any  funds 
with  which  they  could  pay  the  plaintiffs'  claim.  The  plea  seems  very  like  this  :  "  We 
are  not  bound  to  pay  the  plaintiffs,  because  we  have  determined  to  apply  the  funds 
in  our  hands  in  payment  of  some  other  claim  which  has  arisen  since  the  plaintiffs'." 
But  it  is  not  to  be  supposed  that  they  can  evade  payment  of  the  debt  by  such  a  plea. 
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All  that  we  now  decide  is  that  so  far  as  it  appears  by  the  record  the  plaintiffs  are 
entitled  to  judgment. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  The 
important  questions  raised  upon  the  record  are,  first,  whether  the  declaration  is  bad 
for  want  of  an  averment  that  the  Commissioners  had  funds  with  which  they  could 
pay  the  plaintiffs'  claim ;  and  secondly,  whether,  if  the  declaration  is  good,  the  third 
plea  affords  an  answer  to  it.  I  think  the  declaration  is  good.  Then  the  plea  can 
only  be  an  answer  provided  it  shews  that  the  Commissioners  never  had  any  funds  with 
which  they  could  lawfully  pay  the  plaintiffs'  claim.  But  the  plea  does  not  amount 
to  that.  It  admits  that  the  Commissioners  have  in  hand  a  small  sum  of  money,  which 
they  have  elected  to  appropriate  in  payment  [327]  of  some  other  debts  which  have 
accrued  since  the  plaintiffs'.  It  seems  to  me  that  the  averment  at  the  end  of  the  plea, 
that  the  Commissioners  have  never  had  nor  are  likely  to  have  any  surplus  in  their 
hands  with  which  they  could  pay  the  plaintiffs'  claim,  does  not  assist  them ;  because 
the  plaintiffs  are  entitled  to  recover  the  amount  in  hand,  without  shewing  that  enough 
might  be  collected  to  satisfy  the  whole  of  their  demand.  The  case,  therefore,  rests 
on  the  previous  allegations  in  the  plea,  and  in  my  opinion  they  fail  to  afford  any 
defence  to  the  action.  I  therefore  think  that  the  plaintiffs  are  entitled  to  judgment; 
and  I  agree  that  we  are  not  now  deciding  whether  it  can  be  satisfied  by  execution. 

PiGOTT,  B.(a)  I  am  of  the  same  opinion.  I  think  the  declaration  good,  and  I 
am  at  a  loss  to  see  what  answer  the  third  plea  affords  to  it.  The  plea  says,  that  the 
Commissioners  never  had  nor  are  likely  to  have  any  money  with  which  they  can 
pay  the  plaintiffs'  claim.  But  why  not?  The  act  of  Parliament  authorizes  them 
to  appoint  a  clerk  and  pay  him,  and  has  pointed  out  the  fund  with  which  he  is  to 
be  paid.  It  is  no  answer  to  say,  "  It  is  true  we  have  appointed  a  clerk  and  have 
had  his  services,  but  we  have  no  money  with  which  to  pay  him."  It  seems  to  me 
that  is  only  acknowledging  a  defect  of  duty  on  their  part,  and  although  they  hint  at 
laches  on  the  part  of  the  clerk,  the  plea  is  not  founded  on  that.  Assuming,  however, 
that  he  never  made  any  claim,  the  mere  fact  of  the  salary  not  having  been  demanded 
would  be  no  answer,  unless  the  plea  proceeded  to  shew  that  the  Commissioners  made 
up  and  balanced  their  accounts  from  year  to  year,  and  transmitted  a  copy  of  them  to 
the  clerk  of  the  peace  as  required  by  the  legislature.  I  do  not  say  that  a  good  plea 
might  not  be  [328]  framed,  but  the  plea  in  its  present  form  is  clearly  no  answer,  and 
the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  plaintiffs  on  demurrer  to  the  third  plea ;  the  plaintiffs  withdrawing 
the  demurrer  to  the  fourth  plea,  upon  payment  of  costs. 

There  was  another  action  between  the  same  parties,  in  which  the  plaintiffs  sued  as 
executors  for  the  amount  of  a  bill  of  costs  for  business  done  by  their  testator  as  an 
attorney  and  solicitor.  The  pleas  in  this  action  were  the  same  as  those  in  the  other, 
except  that  the  third  plea  stated  that  the  action  was  commenced  on  the  22nd  of 
August,  1862,  and  that  part  of  the  debts,  "to  wit,  51.  19s.  8d.,  accrued  in  and  prior 
to  the  year  1841,  and  the  residue  thereof,  to  wit,  2601.  13s.  6d.,  in  and  prior  to  the 
year  1850."  The  plaintiffs  demurred  to  this  plea  only,  and  one  of  the  points  for 
argument  was,  "  that  the  plea  also  affords  an  answer  to  the  declaration,  under  the 
Statute  of  Limitations  (21  Jac.  1,  c.  16,  s.  3),  no  part  of  the  debt  having  accrued  due 
within  six  years  before  the  commencement  of  this  action."  It  was  admitted  by  the 
defendants'  counsel,  that  in  all  other  respects  the  two  cases  were  similar. 

Cur.  adv.  vult. 

On  the  following  day  (Nov.  12th) 

Pollock,  C.  B.,  said, — It  was  suggested  that  there  was  a  difference  between  this 
and  the  case  already  decided,  inasmuch  as  the  third  plea  in  this  case  affords  a  defence 
under  the  Statute  of  Limitations.  That  defence  may  arise  either  from  the  debt  having 
originally  accrued  more  than  six  years  before  the  commencement  of  the  action,  or, 
having  [329]  been  revived  by  part  payment  or  acknowledgment  in  writing,  such 
revival  may  have  occurred  more  than  six  years  before  the  commencement  of  the  action. 
Now,  the  allegation  in  this  plea  is,  not  that  the  cause  of  action  did  not  accrue  within 
six  years  before  suit,  which  is  the  usual  form,  but  that  part  of  the  debts  accrued  in 
and  prior  to  the  year  1841  and  the  residue  in  and  prior  to  the  year  1850.     Now,  to 

(a)  See  post,  p.  428. 
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say  that  the  debts  accrued  more  than  six  years  ago  may  be  perfectly  true,  and  yet  an 
action  may  be  maintainable,  for  part  payment  would  take  the  case  out  of  the  statute, 
or  an  acknowledgment  in  writing  would  revive  the  liability.  We  think,  therefore,  that 
there  is  no  substantial  difference  between  this  case  and  the  other,  and  that  the  plaintiffs 
are  entitled  to  judgment  on  the  demurrer  to  this  plea.  • 

Bramwell,  B.,  said, — It  is  admitted  on  the  part  of  the  defendant  that  the  other 
case  governs  this  with  one  exception,  that  here  it  appears  affirmatively  that  no  portion 
of  the  debts  was  less  that  twelve  years  old,  and  the  objection  was  raised  that  the  plea 
amounted  to  an  informal  plea  of  the  Statute  of  Limitations.  I  am  of  opinion  it  does 
not,  because  it  merely  says  that  the  debts,  not  the  cause  of  action,  accrued  more  than 
twelve  years  ago.  Now,  as  regards  the  Statute  of  Limitations,  a  debt  may  accrue 
twice  over,  that  is  to  say,  at  the  time  of  the  original  promise,  and  at  the  time  of  a 
revival  of  the  debt  by  part  payment  or  acknowledgment  in  writing.  That  is  manifest 
from  the  usual  replication  to  a  plea  of  the  statute.  Therefore,  it  is  not  enough  for  the 
plea  to  state  that  the  debts  accrued  more  than  six  years  before  the  commencement  of 
the  action,  but  it  ought  to  state  that  the  cause  of  action  did  not  accrue  within  that 
time.  It  seems  to  me  that  there  is  no  difference  between  this  and  the  case  already 
decided,  and  the  plaintiffs  are  entitled  to  judgment. 

[330]  Channell,  B.,  said, — This  case  is  governed  by  the  other,  unless  the  distinc- 
tion which  is  attempted  to  be  made  exists.  I  am  of  opinion  that  the  plea  does  not 
amount  to  an  informal  plea  of  the  Statute  of  Limitations,  and  that  the  plaintiffs  are 
entitled  to  judgment. 

PiGOTT,  B,*  I  am  also  of  opinion  that  the  plea  cannot  be  sustained  as  an  informal 
plea  of  the  Statute  of  Limitations. 

Judgment  for  the  plaintiffs. 

La  Banca  Nazionale  sede  di  Torino  v.  Hamburger.  June  12,  1863. — Where 
a  foreign  bank  sued  in  a  corporate  name  by  which  it  was  known,  and  the  defen- 
dant pleaded  that  it  was  not  a  body  corporate,  the  Court  allowed  the  writ, 
declaration,  and  subsequent  proceedings  to  be  amended  by  inserting  the  name  of 
a  director  of  the  bank  as  nominal  plaintiff,  it  appearing  that  by  the  law  of  the 
country  the  bank  was  entitled  to  sue  in  his  name. 

[S.  C.  11  W.  R.  1074;  8  L.  T.  548.  Referred  to,  Clay  v.  Ozfai'd,  1866,  L,  R.  2  Ex. 
55  ;  L&i-d  Bolingbroke  v.  Tovmsend,  1873,  L.  R.  8  C.  P.  646  ;  Mills  v.  Scott,  1873,  L.  R. 
8  Q.  B.  500.] 

The  plaintiflFs  were  described  in  the  writ  of  summons  as  "  La  Banca  Nazionale  sede 
di  Torino ; "  and  they  sued  upon  bills  of  exchange  indorsed  by  the  defendant  to 
one  Ludovico  Laurent,  who  indorsed  them  to  the  Central  Administration  of  "La 
Banca  Nazionale,"  by  whom  they  were  indorsed  to  the  plaintiffs.  The  defendant 
pleaded  "  that  the  plaintiffs,  at  the  time  of  the  commencement  of  the  suit,  were  not  a 
body  corporate,  nor  entitled  to  sue  in  this  country  by  the  said  name  and  style." 

L.  Kelly  had  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why  the 
plaintifis  should  not  be  at  liberty  to  amend  the  writ,  declaration  and  subsequent  pro- 
ceedings, by  inserting  the  name  of  Augustin  Mottura,  a  director  of  the  Turin  branch, 
as  the  nominal  plaintiff  on  behalf  of  the  Turin  "sede  "  or  branch  of  the  said  bank  :  or 
by  describing  the  plaintifts  as  represented  by  the  said  Augustin  Mottura,  the  director 
of  the  said  branch,  and  by  making  the  necessary  alterations  accordingly. 

[331]  The  affidavit  of  the  plaintiffs'  attorney,  in  support  of  the  application,  stated 
that  the  was  informed  that  the  said  bank  is,  or  is  in  the  nature  of  a  body  corporate, 
having  authority  from  the  law  of  Italy,  where  it  is  domiciled  and  its  business  is 
carried  on,  to  sue  in  Italy  or  elsewhere  in  several  names  or  firms,  and  amongst  others, 
first,  in  the  name  of  the  director  of  the  particular  branch  (sede)  to  which  the  money 
claimed  is  payable  ;  secondly,  in  the  name  of  the  particular  branch  of  the  National  Bank 
represented  by  the  director  of  such  branch  :  that  at  the  time  of  issuing  the  writ  and 
of  declaring  thereon  deponent  was  not  aware  that  it  was  considered  proper  that  the 
name  of  the  director  should  appear  on  the  face  of  the  proceedings,  but  he  has  since 
learned  that  it  is  advisable  that  it  should  appear. 

Watkin  Williams  now  shewed  cause.  The  Court  has  no  power  to  make  the 
amendment.     This  is  in  effect  an  application  to  substitute  a  new  plaintiff,  and  the 
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Court  has  no  authority  to  giant  it.  Where  a  husband  was  sued  for  a  debt  contracted 
by  his  wife  before  marriage,  the  Court  of  Common  Pleas  held  that  it  was  not  com- 
petent for  the  Judge  at  the  trial  to  amend  the  record  by  making  the  wife  a  party  to 
it:  Garrard  \.  Guibilei  (11  C.  B.  N.  S.  616).  [Martin,  B.  A  new  defendant  cannot 
be  added  without  notice,  for  he  has  a  right  to  have  a  writ  served  upon  him  ;  but 
how  does  that  apply  to  a  plaintiff?]  If  the  application  be  granted  there  would  be  a 
new  writ  with  which  the  defendant  has  never  been  served.  [Pollock,  C.  B.  Some 
corporations  are  entitled  to  sue  in  their  corporate  name,  others  in  the  name  of  a  par- 
ticular officer.  Now,  suppose  a  corporation  sued  in  its  corporate  name  when  it  ought 
to  have  sued  in  the  name  of  an  officer,  why  should  not  the  writ  be  amended  1  It  is 
not  adding  a  new  plaintiff,  but  correcting  a  mere  mistake  in  the  name.]  [332]  The 
case  is  not  within  the  34th  and  subsequent  sections  of  the  Common  Law  Procedure 
Act,  1852,  as  to  the  joinder  of  parties  to  actions;  and  the  222nd  section  was  never 
intended  to  authorize  an  amendment  of  this  kind.  [Channell,  B.,  referred  to  Blake 
v.  Doiie  (7  H.  &  N.  465).]  That  was  an  action  of  ejectment,  and  the  two  trustees 
whose  names  were  added  were  present  in  Court  and  consented. 

L.  Kelly  appeared  in  support  of  the  rule,  but  was  not  called  upon  to  argue.  He 
referred  to  Coombe  v.  The  Bristol  and  Exeter  Railway  Company  (1  F.  &  F.  206). 

Per  Curiam.(c)     The  rule  must  be  absolute  on  payment  of  costs. 

Rule  absolute  accordingly. 

Cooke  v.  Waring.  June  5,  1863. — The  defendant's  sheep,  being  diseased,  got  into 
the  plaintiff's  field  where  his  sheep  were  grazing,  and  infected  them  with  the 
disease.  It  did  not  appear  how  they  got  there.  The  defendant,  on  being  told 
of  it,  used  expressions  indicating  knowledge  that  his  sheep  were  diseased.  In 
an  action  against  him  for  suffering  his  sheep  to  go  at  large  :  Held  that,  in  the 
absence  of  negligence,  proof  of  a  scienter  was  necessary,  and  there  was  no  sufficient 
evidence  of  it. 

[S.  C.  32  L.  J.  Ex.  262 ;  9  L.  T.  257.] 

Declaration.  For  that  the  defendant  wrongfully,  negligently,  and  improperly 
kept  certain  sheep  diseased  with  the  scab,  and  dangerous  to  be  suffered  to  go  at 
large,  he,  the  defendant,  during  all  that  time  well  knowing  that  the  said  sheep  were 
so  diseased  with  the  scab  and  dangerous  to  be  at  large ;  whereby  and  by  reason  of 
the  wrongful,  negligent,  and  improper  conduct  of  the  defendant  in  that  behalf,  the 
said  sheep  of  the  defendant  intermixed  with  certain  sheep  of  the  plaintiff  in  a  sound 
and  healthy  condition  of  body,  [333]  and  the  said  healthy  sheep  of  the  plaintiff 
became  diseased  and  infected  by  the  said  diseased  sheep  of  the  defendant,  and  many 
of  the  sheep  of  the  plaintiff  died  from  the  said  disease,  and  were  wholly  lost  to  the 
plaintiff,  and  the  residue  of  the  said  sheep  became  and  were  diseased  and  rendered  of 
little  value  to  the  plaintiff. 
■  Plea :  Not  guilty. 

At  the  trial,  before  Channell,  B.,  at  the  Shropshire  Spring  Assizes,  1863,  the 
following  facts  appeared: — In  the  Summer  of  1860,  the  plaintiff,  who  was  a  farmer, 
had  some  sheep  in  a  field  on  his  farm.  Adjoining  one  corner  of  this  field  was  a  field 
of  a  farm  occupied  by  the  defendant.  A  day  or  two  before  the  alleged  injury  the 
defendant  had  fetched  some  sheep  from  a  distance  and  placed  them  in  this  field. 
The  plaintiff  being  about  to  sell  some  of  his  sheep,  they  were  removed  to  a  barn  for 
inspection  by  the  intended  purchaser,  when  it  was  discovered  that  they  all  had  the 
"  scab."  Some  sheep  of  the  defendant  having  that  disease  had  been  previously  found 
in  the  plaintiffs  field  mixed  with  his  sheep,  and  the  plaintiff's  shepherd  separated 
them.  Information  was  sent  to  the  defendant,  but  he  took  no  notice  of  it ;  and  his 
sheep,  after  being  kept  for  some  time,  were  turned  out  into  the  road.  There  was  no 
direct  proof  of  the  mode  in  which  the  defendant's  sheep  got  into  the  plaintiffs  field. 
There  was  evidence  that  the  fence  between  the  plaintiff's  and  the  defendant's  field 
belonged  to  the  defendant,  and  that  it  was  in  proper  repair.  There  was,  however, 
a  lane  leading  from  the  defendant's  field,  and  the  hedge  which  separated  it  from  the 
plaintiff's  field  was  one  which  sheep  might  get  over.     About   four   days  after  the 

(c)  Pollock,  C.  B.,  Martin,  B.,  and  Channell,  B. 
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defendant's  sheep  were  found  in  the  plaintiffs  field,  the  defendant  said  to  a  person 
who  told  him  that  his  sheep  had  the  "scab,"  "  I  could  not  help  it :  1  hail  the  sheep 
at  tack  at  Mr.  Parson's  of  Tugford,  and  they  caught  it  from  Mr.  Brindley's,  at  [334] 
Broomscroft,  sheep."  The  defendant  subsequently  made  a  similar  statement  to  the 
plaintif!".  Evidence  was  given  of  the  communication  of  the  disease  by  touch,  for  the 
purpose  of  negativing  the  idea  that  the  plaintiff's  sheep  might  have  caught  the  disease 
from  other  sheep  than  the  defendant's. 

It  was  submitted  on  behalf  of  defendant :  first,  that  there  was  no  evidence  that 
the  defendant  knew  that  his  sheep  had  the  "  scab " :  secondly,  that  there  was  no 
proof  of  negligence.  The  learned  Judge  was  of  that  opinion  and  nonsuited  the 
plaintiff. 

Huddleston,  in  the  following  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  wrongly  determined  that  there  was  no  evidence  to  go 
to  the  jury  of  scienter  or  negligence,  and  that  negligence  was  necessary  to  be  proved 
as  well  as  knowledge ;  against  which 

Pigott,  Serjt.,  II.  Matthews  and  Gough  shewed  cause.(a)  (May  28,  June  2,  4.) 
The  ruling  of  the  learned  Judge  was  correct.  In  actions  of  tort  it  is  not  sufficient  to 
allege  that  an  injury  accrued  to  the  plaintiff  from  some  act  of  the  defendant,  but  it 
must  be  averred  and  proved  that  the  act  was  wrongful.  Here  there  was  no  evidence 
of  negligence.  Consistently  with  the  facts  proved,  the  sheep  may  have  escaped 
through  the  tortious  act  of  a  third  party,  or  a  defect  of  fences  which  the  plaintiff  was 
bound  to  repair.  "  Negligence  is  the  omission  to  do  something  which  a  reasonable 
man,  guided  upon  those  considerations  which  ordinarily  regulate  the  conduct  of 
human  aftairs,  would  do,  or  doing  something  which  a  prudent  and  reasonable  man 
would  not  do : "  per  Alderson,  B.,  Blyih  v.  The  Birmingham  Waterworks  Company 
(11  Exch.  784).  Without  negligence  this  action  is  not  [335]  maintainable:  Withers 
y.  The  Nmth  Kent  Railway  Company  (27  L.  J.  N.  S.  Exch.  417.  1  F.  &  F.  165). 
In  Hill  v.  Balls  (2  H.  &  N.  299)  a  count  for  knowingly  selling  a  glandered  horse  by 
public  auction,  which  infected  the  hprses  of  the  plaintiff,  who  purchased  it  believing 
it  sound,  was  held  bad  on  demurrer.  If  the  allegation  of  negligence  be  struck  out  of 
the  declaration  no  wrongful  act  is  shewn.  In  the  case  of  ferocious  animals,  the 
keeping  them  is  the  wrongful  act,  and  therefore  negligence  need  not  be  alleged  or 
proved  :  Card  v.  Case  (5  C.  B.  622) ;  May  v.  Burdett  (9  Q.  B.  101) ;  Jackson  v.  Smithson 
(15  M.  &  W.  563);  Smith  v.  Pelah  (2  Stra.  1264);  East.  Ent.  616.  But  here  there 
is  damnum  without  injuria :  Vaughan  v.  The  Taff  Vale  Railway  Company  (3  H.  &  N. 
743 ;  in  error,  5  H.  &  N.  679).  [Bramwell,  B.  There  is  nothing  illegal  in  keeping 
a  mischievous  or  a  diseased  animal,  provided  it  is  kept  safely.  In  May  v.  Burdett 
(9  Q.  B.  101)  the  Court  said  :  "  But  the  conclusion  to  be  drawn  from  an  examination 
of  all  the  authorities  appears  to  us  to  be  this :  that  a  person  keeping  a  mischievous 
animal  with  knowledge  of  its  propensities  is  bound  to  keep  it  secure  at  his  peril,  and 
that,  if  it  does  mischief,  negligence  is  presumed,  without  express  averment."  May 
it  not  be  said  that  an  animal  having  an  infectious  disease  is  a  "mischievous"  animal? 
Perhaps  it  is  not  correct  to  say  of  a  scabby  sheep  that  it  has  a  "  propensity  "  to 
communicate  disease,  but  it  has  a  "  tendency "  to  communicate  it.  Is  there  any 
distinction  in  principle  between  the  liability  for  acts  of  a  mischievous  animal  and  a 
diseased  animal]]  The  propensity,  to  which  the  law  attaches  a  liability  so  extra- 
ordinary, must  be  innate  and  habitual.  The  tendency  to  communicate  discise  may 
be,  and  here  probably  is,  of  a  temporary  character.  At  all  events,  unless  a  scienter 
be  alleged  and  proved,  which  is  not  done  here,  evidence  of  negligence  is  necessary. 
[Chan-[336]-nell,  B.  Suppose  a  vicious  horse  trespassing  on  the  plaintiff's  land  and 
eating  his  grass,  kicked  him,  would  it  be  necessary  to  allege  a  scienter]]  An  action 
might  be  maintained  in  respect  of  the  trespass,  and  the  injury  caused  by  the  kick 
would  form  the  subject  of  consequential  damage.  In  Cox  v.  Burbidge  (13  C.  B.  N.  S. 
430)  the  defendant's  horse,  being  on  a  highway,  kicked  the  plaintiff,  a  child,  who  was 
playing  there ;  and  it  was  held  that  to  entitle  the  plaintiff  to  recover  there  must  be 
some  affirmative  proof  of  negligence  in  the  defendant  in  respect  of  a  duty  owing 
to  the  plaintiff.  Erie,  J.,  there  said  :  "  As  between  the  owner  of  the  horse  and  the 
owner  of  the  soil  of  the  highway  or  of  the  herbage  growing  thereon,  we  may  assume 
that  the  horse  was  trespassing ;  and  if  the  horse  had  done  any  damage  to  the  soil,  the 

(o)  Before  Pollock,  C.  B.,  Bramwell,  B.,  and  Channell,  B. 
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owner  of  the  soil  might  have  had  a  right  of  action  against  his  owner.  But  where 
there  is  no  trespass  as  against  the  party  injured  by  an  animiil,  there  must  be  proof 
of  a  scienter  or  negb'gence  on  the  part  of  the  owner.  It  may  be  admitted  that 
trespass  might  have  been  maintained  here,  but  that  form  of  action  has  not  been 
adopted.  Anderson  v.  Buckton  (1  Stra.  192)  was  an  action  of  trespass  for  the  entry 
of  diseased  cattle  into  the  plaintifl[''s  close,  and  it  was  alleged  as  consequential  damage 
that  the  plaintifl[''s  cattle  were  infected.  [Channell,  B.,  referred  to  Singleton  v. 
Williamson  (7  H.  &  N.  410).]  As  regards  the  scienter  there  was  at  most  a  mere 
scintilla  of  evidence.  The  facts  proved  are  equivocal,  and  do  not  establish  the 
defendant's  knowledge  prior  to  the  occurrence  of  the  mischief :  Thomas  v.  Morgan 
(2  C.  M.  &  K.  496);  Doe  d.  Welsh  v.  Langfield  (16  M.  &  W.  497).  It  cannot  be 
presumed  that  the  defendant  had  such  knowledge  from  the  circumstance  that  he  was 
not  called  to  rebut  the  inference  of  a  scienter,  since  the  plaintiff  ought  to  make  out 
his  case  by  affirmative  proof. 

[337]  Huddleston  and  Harrington,  in  support  of  the  rule.  First,  the  fair  prima 
facie  presumption  from  the  evidence  is,  that  the  defendant  was  cognizant  of  the 
condition  of  his  sheep,  before  the  mischief  occurred.  In  Hudson  v.  Roberts  (6  Exch. 
697)  the  plaintifi'  having  been  injured  by  the  defendant's  bull,  the  defendant  stated, 
after  the  accident,  that  the  red  handkerchief  caused  the  mischief,  for  he  knew  the  bull 
would  run  at  anything  red,  and  this  was  held  to  be  evidence  of  a  scienter  before  the 
■accident.  [Channell,  B.  The  statement  there  made  was  evidence  that  the  defendant 
had  a  knowledge  of  the  habit  of  the  animal.]  Here  it  was  in  the  power  of  the 
defendant  to  rebut  the  presumption  of  previous  knowledge,  if  it  were  not  correct. 
It  is  matter  of  common  knowledge  that  such  a  disease  is  dangerous.  Secondly, 
assuming  there  was  evidence  of  the  scienter,  it  was  unnecessary  to  aver  or  prove 
negligence.  The  case  of  Hill  v.  Balls  (2  H.  &  N.  299)  has  been  relied  on  by  the 
defendant.  But  there  the  purchase  of  the  glandered  horse  by  the  plaintiflF  was  a 
voluntary  act,  and  the  rule  of  caveat  emptor  was  applicable.  In  Anderson  v.  Biickton 
(1  Stra.  192)  the  decision  of  the  Court  proceeded  upon  the  ground  that  what  was 
there  laid  as  consequential  damage  might  have  formed  the  subject  of  a  distinct  action 
on  the  case.  The  authorities  which  have  been  referred  to,  and  which  establish  the 
proposition  that  in  the  case  of  mischievous  animals  negligence  will  be  presumed  where 
a  scienter  is  shewn,  apply  equally  to  diseased  animals.  The  injury  results  in  each 
case  from  physical  agency,  though  with  different  effects.  Vaughan  v.  The  Taff  Vale 
Railway  Company  (5  H.  &  N.  679)  is  distinguishable,  since  in  that  case  the  ground 
of  the  decision  of  the  Court  of  error  was,  that  the  legislature  had  legalized  the  act 
which  caused  the  damage.  Here,  even  if  the  act  which  caused  the  damage  was 
excusable,  it  was  for  the  defendant  to  shew  the  matter  of  excuse.  In  [338]  Rex  v. 
Vantandillo  (4  M.  &  Sel.  73)  an  indictment  for  unlawfully  and  injuriously  carrying 
a  child  infected  with  the  small  pox  along  a  public  highway,  without  averring  negli- 
gence, was  held  good  upon  motion  in  arrest  of  judgment.  Lastly,  there  was  sufficient 
proof  of  negligence  within  the  definition  given  by  Alderson  B.,  in  Blyth  v.  The 
Birmingham  Water  Works  Company  (11  Exch.  784),  assuming  such  proof  to  be  necessary. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — We  are  all  of  opinion  that  the  rule  to  set  aside  the 
nonsuit  and  for  a  new  trial  ought  to  be  discharged. 

It  seems  to  us  that  there  was  no  evidence  of  a  scienter  which  called  upon  my 
brother  Channell,  who  tried  the  cause,  to  leave  any  question  to  the  jury.  There  was 
some  evidence  that  the  defendant  was  aware  of  the  condition  of  the  sheep  after  the 
mischief  was  done ;  but  there  was  no  evidence  that  he  was  aware  of  it  before ;  so  that 
a  conclusion  might  be  drawn  either  one  way  or  the  other.  Evidence  which  does  not 
tend  to  prove  the  matter  in  issue,  and  consistently  with  which  the  jury  might  find 
either  one  way  or  the  other,  ought  not  to  be  submitted  to  them.  The  issue  should 
be  disposed  of  by  evidence,  not  by  surmise  or  suspicion. 

I  am  therefore  of  opinion  that,  a  scienter  being  essential  to  support  the  action, 
and  there  being  no  evidence  of  it,  my  brother  Channell  was  perfectly  right  in 
nonsuiting  the  plaintiff. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  ruling  was  correct,  because  there 
was  no  negligence  if  there  was  no  knowledge,  upon  the  part  of  the  defendant.  It  is, 
no  doubt,  extremely  difficult  to  separate  the  two  considerations  of  knowledge  and 
negligence,  and  say  that  either  of  them  [339]  would  be  sufficient  without  the  other. 
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But  I  think  it  enough  to  say  there  was  no  evidence  that,  at  the  time  when  the  injury 
occurred,  the  defendant  knew  that  the  sheep  were  in  a  diseased  condition,  so  as  to 
constitute  negligence  in  keeping  them,  merely  because  four  days  after  the  supposed 
negligence  he  made  use  of  an  expression  which  implied  that  he  knew  that  the  sheep 
then  had  the  scab,  and  at  the  same  time  stated  his  belief  as  to  the  way  in  which  they 
probably  got  it.  Bearing  in  mind  the  very  short  time  the  sheep  had  been  in  the 
defendant's  field,  it  is  too  much  to  say  that  his  statement  on  a  particular  day  that 
he  knew  that  the  sheep  were  diseased,  is  evidence  that  he  also  knew  it  four  days 
before.  I  think  that  not  only  in  point  of  law,  but  good  sense,  there  was  no  evidence 
that  at  the  time  of  the  supposed  negligence  the  defendant  knew  that  the  sheep  were 
"scabby";  consequently  there  was  no  evidence  of  negligence  which  my  brother 
Channell  could  have  left  to  the  jury.  Therefore  his  ruling  was  perfectly  correct,  and 
the  rule  must  be  discharged. 
Rule  discharged. 

Geere  v.  Charles  Mare.  May  27,  1863. — The  defendant  being  indebted 
to  the  plaintiff  and  other  creditors,  in  order  to  induce  the  plaintiff"  to  accept  a 
composition,  agreed  to  pay  him  an  additional  composition,  which  was  secured  by 
a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant's 
brother.  The  bill  being  dishonoured,  and  the  plaintiff  having  threatened  legal 
proceedings,  the  defendant  by  indenture  assigned  to  the  plaintiff  a  policy  of 
assurance  as  a  security  for  payment  of  the  bill.  Held,  that  the  indenture  was 
tainted  with  the  illegality  of  the  original  transaction,  and  therefore  could  not  be 
enforced. 

;  [S.  C.  33  L.  J.  Ex.  50 ;  12  W.  R.  17  ;  8  L.  T.  463.  Referred  to,  McKewan  v.  Sander- 
son, 1873,  L.  R.  15  Eq.  235;  Yorkshire  Railway  Wagon  Company  y.  Maclure,  1881, 
19  Ch.  D.  486.] 

The  declaration  stated  that  by  an  indenture  dated  &c.,  and  made  in  the  lifetime 
of  Thomas  Geere,  since  deceased,  between  the  defendant  of  the  one  part,  and  Thomas 
Geere  and  the  plaintiff  of  the  other  part,  and  sealed  with  the  seal  of  the  defendant : 
after  reciting  that  one  Samuel  Mare,  [340]  the  brother  of  the  defendant,  was  indebted 
to  the  said  Thomas  Geere  and  the  plaintiff  in  the  sum  of  14871.  19s.  lOd.,  upon  an 
overdue  bill  of  exchange  therein  described,  and  that  the  said  Thomas  Geere  and 
the  plaintiff  had  threatened  to  commence  legal  proceedings  against  the  said 
Samuel  Mare  to  enforce  the  payment  of  the  said  bill ;  but  that  the  defendant 
had  applied  to  and  requested  the  said  Thomas  Geere  and  the  plaintiff  to  abstain 
from  such  proceedings  upon  his  securing  to  them  the  said  sum  of  14871.  19s.  lOd.  by 
mortgage  of  the  policy  of  assurance  thereinafter  mentioned,  which  they  had  agreed  to 
do ;  and  also  reciting  a  policy  of  assurance  effected  on  the  life  of  the  defendant  for 
30001. ;  the  defendant  assigned  to  the  said  Thomas  Geere  and  the  plaintiff,  their 
executors,  &c.,  subject  to  a  proviso  for  redemption  in  the  said  indenture  mentioned, 
the  said  policy  of  assurance  of  the  said  sum  of  30001.  thereby  assured :  and  the 
defendant,  by  such  indenture,  covenanted  with  the  said  Thomas  Geere  and  the 
plaintiff  that  he  should  and  would,  whilst  any  monies  should  continue  due  on  the 
security  of  the  said  indenture,  pay  the  annual  premiums  payable  in  respect  of  the  said 
policy  ;  and,  in  case  default  should  be  made  by  the  defendant,  that  then  it  should  be 
lawful  for  the  said  Thomas  Geere  and  the  plaintiff,  their  executors,  &c.,  to  keep  on 
foot  the  said  insurance,  and  that  the  defendant  would,  in  that  case,  pay  on  demand  to 
the  said  Thomas  Geere  and  the  plaintiff  all  sums  of  money  paid  by  them.  Breach  : 
nonpayment  of  premiums  amounting  to  1071.  5s. 

Plea.  That  before  the  accepting  of  the  bill  of  exchange  in  the  declaration  and 
hereinafter  mentioned,  and  before  the  making  of  the  indenture  in  the  declaration 
mentioned,  the  defendant  was  indebted  to  the  plaintiff  and  the  said  Thomas  Geere, 
to  wit,  in  the  sum  of  59511.  19s.  7d.,  and  was  also  indebted  to  divers  other  persons 
in  divers  other  sums ;  [341]  and  thereupon,  while  so  indebted  to  the  plaintiff  and  the 
said  Thomas  Geere  and  the  said  other  persons,  and  before  the  accepting  of  the  said 
bill  of  exchange  and  the  making  of  the  said  indenture,  the  defendant  was  in  bad  and 
embarrassed  circumstances,  and  unable  to  pay  or  satisfy  the  plaintiff  and  the  said 
Thomas  Geere  and  the  said  other  creditors  of  the  defendant,  respectively,  their  said 
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debts  in  full,  whereof  the  plaintiff  and  the  said  Thomas  Geere  and  the  said  other 
creditors  then  had  notice ;  and  thereupon  the  defendant  then  proposed  and  agreed, 
to  and  with  the  plaintiff  and  the  said  Thomas  Geere  and  divers  of  his  the  defendant's 
said  other  creditors,  to  pay  to  them,  the  plaintiff  and  the  said  Thomas  Geere  and  the 
said  last  mentioned  other  creditors,  and  the  plaintiff  and  the  said  Thomas  Geere 
and  the  said  last  mentioned  other  creditors  of  the  defendant  agreed  to  accept  of  the 
defendant,  the  sum  of  5s.  in  the  pound  as  a  composition  for,  upon  and  in  full  discharge 
and  satisfaction  of  their  respective  debts  in  full.  And  the  defendant  further  saith, 
that  before  and  at  the  time  of  the  making  of  the  said  agreement,  and  of  the  carrying 
out  of  the  same,  it  was  unlawfully  and  fraudulently  agreed  by  aqd  between  the 
plaintiff  and  the  said  Thomas  Geere,  and  the  defendant  and  the  said  Samuel  Mare 
in  the  declaration  and  hereinafter  mentioned,  without  the  knowledge  or  consent  and 
in  fraud  of  the  said  last  mentioned  other  creditors,  and  in  order  to  give  the  plaintiff 
and  the  said  Thomas  Geere  a  fraudulent  preference  beyond  the  said  last  mentioned 
other  creditors,  and  to  induce  the  plaintiff  and  the  said  Thomas  Geere  to  accept  the 
■said  proposal  and  to  be  a  party  to  the  said  first  mentioned  agreement,  that  he,  the 
defendant,  should  then  secure  to  the  plaintiff  and  the  said  Thomas  Geere  an  additional 
and  further  composition  of  5s.  in  the  pound  upon  their  said  debt,  and  that  the  same 
should  be  secured  in  manner  following,  that  is  to  say,  that  the  plaintiff  and  the  [342] 
said  Thomas  Geere  should  assign  their  said  debt  to  the  said  Samuel  Mare,  and  that 
the  said  Samuel  Mare  should  accept  the  said  bill  of  exchange  in  the  declaration  men- 
tioned, drawn  upon  him  by  the  plaintiff  and  the  said  Thomas  Geere,  for  and  on  account 
of,  and  as  security  for  the  payment  of  the  said  additional  and  further  composition  of 
5s.  in  the  pound,  amounting  to  14871.  19s.  lOd.,  upon  the  said  debt  of  the  plaintiff 
and  the  said  Thomas  Geere,  and  that  the  defendant  should  pay  or  procure  to  be  paid 
to  the  said  Samuel  Mare,  and  the  said  Samuel  Mare  should  accept  the  sum  of 
14871.  19s.  lOd,  as  the  amount  of  the  said  first  mentioned  composition  of  5s.  in  the 
pound  upon  the  said  debt  of  the  plaintiff  and  the  said  Thomas  Geere ;  and  that  the 
said  Samuel  Mare  should  pay  over  the  same  to  the  plaintiff  and  the  said  Thomas 
Geere.  And  the  defendant  further  says,  that  the  said  Samuel  Mare,  with  full  notice 
and  knowledge  of  the  premises,  agreed  with  the  plaintiff  and  the  said  Thomas  Geere 
and  the  defendant,  that  the  said  debt  should  be  so  assigned,  and  the  said  bill  of 
exchange  should  be  so  accepted  as  such  security,  and  the  said  money  so  received 
and  paid  over  by  the  said  Samuel  Mare  as  aforesaid.  And  the  defendant  further  says, 
that  afterwards  and  without  the  knowledge  or  consent  of  the  said  last  mentioned 
other  creditors,  and  in  fraud  of  them,  and  for  the  purpose  of  unlawfully  and  fraudulently 
securing  to  the  plaintiff  and  the  said  Thomas  Geere  such  further  and  additional 
composition  of  5s.  in  the  pound  on  their  said  debt,  the  plaintiff  and  the  said  Thomas 
Geere  did  assign  the  said  debt  to  the  said  Samuel  Mare  in  the  declaration  mentioned, 
and  the  said  Samuel  Mare  accepted  the  said  bill  of  exchange  in  the  declaration 
mentioned,  drawn  upon  him  by  the  plaintiff  and  the  said  Thomas  Geere  for  and 
on  account  of  and  as  a  security  for  the  payment  of  the  said  additional  and  further 
composition  of  5s.  in  the  pound  upon  the  said  debt  of  the  plaintiff  and  the  said 
[343]  Thomas  Geere ;  and  the  defendant  procured  to  be  paid,  to  wit,  by  one  W.  Quilter 
to  the  said  Samuel  Mare,  and  the  said  Samuel  Mare  accepted  the  sum  of  14871.  19s. 
as  the  amount  of  the  said  first  mentioned  composition  of  5s.  in  the  pound  upon  the 
said  debt  of  the  plaintiff  and  the  said  Thomas  Geere,  and  the  said  Samuel  Mare  then 
paid  over  the  same  to  the  plaintiff  and  the  said  Thomas  Geere.  And  the  defendant 
further  saith,  that  there  never  was  any  consideration  or  value  for  the  acceptance  of  the 
said  bill  of  exchange  in  the  declaration  mentioned  by  the  said  Samuel  Mare,  or  for  the 
payment  by  him  of  any  part  of  the  amount  thereof,  save  and  except  as  aforesaid,  and 
the  plaintiff  and  the  said  Thomas  Geere  have  always  held,  and  the  plaintiff  now  holds 
the  said  bill  of  exchange,  without  any  consideration  or  value  whatever,  save  and 
except  as  aforesaid.  And  the  defendant  further  saith,  that  the  said  bill  of  exchange 
was  overdue  and  unpaid  at  the  time  of  the  making  of  the  said  indenture  in  the  declara- 
tion mentioned ;  and  that  the  alleged  debt  in  the  said  indenture  mentioned,  then 
alleged  to  be  due  from  the  said  Samuel  Mare  to  the  plaintiff  and  the  said  Thomas 
Geere  upon  the  said  bill  of  exchange  in  the  declaration  mentioned,  was  the  amount  of 
the  said  bill  of  exchange  so  accepted  by  the  said  Samuel  Mare,  as  in  this  plea  particu- 
larly mentioned,  and  not  any  other  or  different  debt,  and  that  the  said  Samuel  Mare 
was  not  indebted  to  the  plaintiff  and  the  said  Thomas  Geere  as  is  in  the  declaration 
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and  indenture  mentioned,  save  and  except  as  aforesaid  ;  and  thereupon  afterwards  and 
with  full  notice  to  the  plaintiff  and  the  said  Thomas  Geere,  and  the  defendant  and  the 
said  Samuel  Marc,  of  all  the  matters  and  things  in  this  plea  hereinbefore  set  forth, 
the  defendant,  as  a  security  to  the  plaintiff  and  the  said  Thomas  Geere  for  the  pay- 
ment of  the  said  further  and  additional  composition  of  14871.  19s.  lOd.  so  secured  by 
the  said  bill  of  exchange,  and  in  order  to  induce  the  plaintiff  and  the  said  [344] 
Thomas  Geere  to  abstain  from  such  proceedings  upon  the  said  bill  of  exchange  in  the 
declaration  mentioned,  executed  the  said  indenture,  and  made  the  said  agreement,  and 
entered  into  the  said  covenants  in  the  declaration  mentioned. 

Demurrer,  and  joinder  therein. 

Murphy  (Lush  with  him),  in  support  of  the  demurrer.  The  question  is  whether 
this  case  falls  within  the  principle  of  the  decision  in  Fisher  v.  Bridges  (3  E.  &  B.  642), 
viz.,  that  where  a  deed  is  given  as  a  security  for  the  payment  of  a  debt  tainted  with 
illegality,  the  law,  which  would  not  enforce  the  payment  of  the  debt,  will  not  enforce 
the  payment  of  the  security.  There  the  covenant  was  entered  into  for  payment  of 
part  of  the  purchase  money  of  land  conveyed  by  the  plaintiff  to  the  defendant  for  an 
illegal  object,  so  that  it  was  clearly  connected  with  the  original  contract.  But  here  it 
was  no  part  of  the  agreement  under  which  the  bill  of  exchange  was  given  that  the 
defendant  should  execute  the  indenture  declared  on.  The  consideration  for  the 
indenture  was  the  forbearance  to  sue  Samuel  Mare ;  not  the  original  contract.  If 
the  defendant  had  paid  the  amount  claimed,  he  could  not  have  recovered  it  back. 
[Bramwell,  B.  Suppose  a  person  obtained  a  bill  of  exchange  by  burglary,  and 
threatened  to  sue  the  acceptor,  when  a  third  person,  in  consideration  of  proceedings 
being  stayed,  covenanted  to  pay  the  amount  within  a  year.  Could  that  covenant  be 
enforced?]  Assuming  that  no  action  could  have  been  maintained  upon  the  bill  of 
exchange,  and  that  any  security  given  by  Samuel  Mare  for  its  payment  could  not  be 
enforced,  here  the  security  is  given  by  a  third  person  and  upon  a  new  and  valid  con- 
sideration. The  deed  is  not  more  illegal  because  it  is  executed  by  the  original  debtor 
than  if  it  had  been  executed  by  a  stranger.  He  also  referred  to  1  Smith's  licad.  Cas. 
p.  334,  5th  ed. 

[345]  She^,  Serjt.  (Archibald  with  him),-  in  support  of  the  plea.  The  bill  of 
exchange  is  void  as  a  fraud  upon  the  other  creditors,  and  the  indenture  having  been 
executed  as  a  security  for  its  payment  is  tainted  with  the  illegality  and  also  void. 
The  defendant  is  not  in  the  position  of  a  stranger.  He  is  the  original  debtor  and  a 
party  to  the  original  illegal  agreement,  and  he  executed  the  indenture  in  pursuance 
of  a  new  agreement,  for  the  purpose  of  carrying  into  effect  the  original  illegal 
agreement.  It  was  only  another  mode  of  securing  to  the  plaintiff  the  additional 
composition  of  5s.  in  the  pound.  Fisher  v.  Bridges  (3  E.  &  B.  642)  is  expressly 
in  point. 

Murphy  replied. 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  case  falls  within  the  rule  laid 
down  by  the  Exchequer  Chamber  in  Fisher  v.  Bridges  (3  E.  &  B.  642),  and  therefore 
the  plaintiff'  is  not  entitled  to  recover.  The  facts  are  clear.  A  bill  of  exchange  was 
accepted,  not  by  the  present  defendant,  but  by  his  brother,  under  an  arrangement 
with  the  plaintiff  and  another  person,  which  was  a  fraud  upon  the  other  creditors  of 
the  defendant,  and  on  obvious  principles  the  bill  was  void,  although  the  acceptor  was 
not  the  real  debtor.  The  bill  was  not  paid  when  due,  and  legal  proceedings  were 
threatened  against  the  acceptor,  when  a  further  arrangement  was  made,  by  which 
proceedings  against  the  acceptor  were  to  be  stayed  and  the  payment  of  the  amount  of 
the  bill  of  exchange  was  to  be  secured  by  the  defendant,  who  was  the  real  debtor, 
execiiting  the  indenture  declared  on.  It  is  impossible  not  to  see  that  the  case  falls 
within  the  principle  of  the  decision  in  Fisher  v.  Bridges.  I  entertain  a  strong  opinion 
that,  apart  from  authority,  I  should  have  decided  in  the  same  way,  but  I  consider  that 
we  are  bound  by  that  decision. 

[346]  Bramwell,  B.  I  am  of  the  same  opinion.  The  indenture  declared  on  was 
executed  as  a  security  for  the  payment  of  a  debt  founded  on  an  illegal  consideration, 
and  as  the  debt  could  not  be  enforced  against  the  debtor,  neither  can  it  be  enforced 
against  the  person  who  has  executed  the  security  for  its  payment.  It  seems  to  me, 
both  in  reason  and  on  the  authority  of  Fishier  v.  Bridges,  that  our  judgment  ought  to 
be  for  the  defendant.  As  to  whether  the  defendant  is  in  a  better  or  worse  position 
than  if  the  original  debt  had  been  due  from  another  person,  I  express  no  opinion. 
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It  is  sufficient  to  say  that  he  executed  the  indenture  to  secure  the  payment  of  an 
illegal  debt,  and  as  that  debt  could  not  be  enforced  neither  can  the  security  be 
enforced. 

Wilde,  B.  I  am  of  the  same  opinion.  I  agree  with  the  rest  of  the  Court  that 
the  case  falls  within  the  principle  of  the  decision  in  Fisher  v.  Bridges.  The  indenture 
was  executed  by  the  defendant  for  the  purpose  of  carrying  into  effect  his  original 
intention  of  giving  a  particular  creditor  5s.  in  the  pound  more  than  the  rest.  Although 
the  facts  are  somewhat  complicated  by  the  defendant's  brother  becoming  the  debtor, 
and  the  original  debtor  again  taking  upon  himself  the  liability,  for  the  purpose  of 
hiding  the  true  character  of  the  transaction,  it  is  clear  that  the  defendant  executed 
the  indenture  in  order  to  carry  into  effect  the  original  illegal  agreement.  For  these 
reasons  I  think  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


[347]  The  Attorney  General  v.  Jones.  1863. — On  the  trial  of  an  information 
of  intrusion,  the  question  being  as  to  the  title  of  the  defendant,  as  against  the 
Crown,  to  a  portion  of  the  sea  shore  between  high  and  low  water  mark,  adjacent 
to  Cemmaes  in  the  isle  of  Anglesea,  the  defendant  gave  in  evidence  a  grant  by 
James  I.  of  the  manor  of  Cemmaes  to  an  ancestor  of  the  present  lord  of  the 
manor,  and  also  gave  evidence  of  acts  of  ownership  over  the  shore  in  question 
both  by  himself  and  the  lord  of  the  manor ;  and  there  was  also  evidence  of  acts 
of  ownership  on  the  part  of  the  Crown.  The  learned  Judge  told  the  jury  that 
the  grant  of  the  manor  did  not  pass  the  sea  shore,  and  he  left  it  to  the  jury  to 
say  whether  they  were  satisfied  by  the  evidence  of  user  that  the  defendant  had 
acquired  a  title  as  against  the  Crown.  Held,  a  misdirection ;  and  that  the 
proper  question  was  whether  the  evidence  of  user  coupled  with  the  grant  satisfied 
the  jury  that  the  defendant  had  such  title. — Quaere,  whether  the  Venedotian 
Code  of  Howel  Dda  is  now  the  law  of  Anglesea. 

[S.  C.  33  L.  J.  Ex.  249 ;  6  L.  T.  655.] 

Intrusion.  The  information  stated,  that  a  certain  piece  of  land,  about  eighty 
yards  in  length  and  forty  yards  in  width,  situate  on  the  sea  shore  adjacent  to  the 
village  of  Cemmaes,  in  the  parish  of  Llanbadrig,  in  the  county  of  Anglesea,  in  the 
hands  and  possession  of  her  Majesty,  on  the  1st  day  of  January,  a.d.  1851,  and  long 
before  and  continually  thence  hitherto,  was  and  stood,  and  of  right  still  ought  to  be 
and  stand,  as  in  right  of  her  Crown  of  England,  as  in  and  by  very  many  records  of 
this  Exchequer  appears  on  record.  Nevertheless  the  defendant,  contriving  the  dis- 
inherison of  her  Majesty,  with  force  and  arms,  heretofore,  to  wit,  on  the  day  and  in 
the  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  in  and  upon  the  possession  of  her  Majesty  of  and  in  the 
premises,  entered  and  intruded,  and  made  entry,  and  the  issues  and  profits  thereof 
coming  perceived  and  had,  and  as  yet  doth  perceive  and  have  to  his  own  use,  and  dug 
up  and  subverted  and  spoiled  the  earth  and  soil  thereof,  and  built  and  erected  thereon 
a  certain  pier  or  breakwater,  and  has  kept  and  continued  the  same  thereon  thence 
hitherto,  and  thereby  and  therewith  greatly  incumbered  the  said  land  and  premises, 
the  same  trespass  and  intrusion  thence  hitherto  and  as  yet  continuing,  in  contempt 
of  her  Majesty,  &c. 

Plea.  That  neither  the  possession,  nor  the  right  of  actual  [348]  possession  of  the 
land  and  premises  by  the  said  information  claimed  to  be  in  her  Majesty,  was  not  nor 
is  in  her  Majesty,  as  by  the  said  information  alleged  or  supposed.     Issue  thereon. 

At  the  trial  before  Keating,  J.,  at  the  Cheshire  Spring  Assizes,  1862,  it  appeared 
that  the  information  was  filed  by  the  Attorney  General  to  recover  possession,  on 
behalf  of  the  Crown,  of  a  portion  of  the  sea  shore  between  high  and  low  water  mark, 
at  Cemmaes,  in  the  Isle  of  Anglesea.  In  the  year  1835,  a  pier  or  breakwater  was 
built  on  the  land  in  question,  for  the  purpose  of  affording  shelter  to  vessels  in 
Cemmaes  harbour.  This  pier  was  about  eighty-two  yards  long  and  six  yards  broad, 
and  was  built  with  money  raised  by  public  subscription,  under  the  superintendence  of 
a  committee,  of  which  the  defendant  was  a  member.  The  committee  received  tolls 
and  applied  them  to  the  repair  of  the  pier.     About  fifty-five  years  ago,  a  pier  had 
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been  erected  nearly  on  the  same  spot,  but  it  was  suffered  to  decay,  and  was  ultimately 
washed  away  by  the  sea. 

The  defendant  gave  in  evidence  an  inquisition  taken  under  a  commission  issued 
by  King  Edward  1,  in  the  9th  year  of  his  reign,  "concerning  the  laws  and  customs 
of  Wales;"  and  also  the  laws  of  Howel  Dda,(a)i  which  were  mentioned  in  the 
inquisition  ;  and  it  was  contended  that  by  virtue  of  the  statute  of  Wales,  12  Edw.  1, 
and  the  27  Hen.  8,  c.  26,  s.  31,  these  laws  are  still  in  force  in  the  county  of  Anglesea. 
Among  the  laws  in  the  "Venedotian  Code"  of  Howel  Dda  is  the  following: — (b) 
"  Whoever  possesses  land  upon  the  margin  of  the  shore,  owns  as  much  of  the  beach 
as  the  breadth  of  his  land ;  and  he  may  make  a  weir  or  other  things  thereon,  if  he 
will ;  [349]  but  if  the  sea  throw  any  things  upon  the  land  or  upon  that  beach,  they 
belong  to  the  king ;  for  the  sea  is  a  pack-horse  to  the  king."  It  was  proved  that  the 
defendant  was  the  owner  in  fee  of  the  land  adjoining  the  portion  of  the  shore  claimed 
by  the  Crown.  The  defendant  also  gave  in  evidence  an  "  Extent  of  lands  subject  to 
the  government  of  the  Exchequer  of  Carnarvon,"  in  the  26  Edw.  3,  1352.  In  the 
"  Extent  of  the  county  of  Anglesea  "  the  "  Manor  of  Ceramaes  "  was  mentioned,  and 
evidence  was  adduced  to  shew  that  it  extended  to  the  sea  shore  at  the  place  in 
question.  The  defendant  also  gave  in  evidence  a  grant  of  the  manor  of  Cemmaes  by 
letters  patent,  dated  at  Westminster,  7  James  1,  to  an  ancestor  of  the  present  lord 
of  the  manor.  In  this  grant  were  mentioned  "  fisheries,  fishings,  wrecks  of  the  sea, 
and  all  other  rights,  jurisdictions,  franchises,  liberties,  privileges,  profits,  commodities." 
Formerly  there  was  an  island  rock,  which  was  blasted  when  the  present  pier  was 
built,  and  the  defendant  had  used  some  of  the  stones  for  building  the  pier.  Beyond 
the  pier  was  a  weir.  The  defendant  adduced  evidence  to  prove  that  the  lord  of  the 
manor  had  prevented  people  from  taking  sand  from  the  shore  near  the  pier ;  and  on 
one  occasion  he  had  claimed  and  taken  possession  of  a  piece  of  timber,  part  of  a 
wreck  found  there ;  but  it  appeared  by  evidence  in  reply,  that  the  public  were 
accustomed  to  take  sand  from  the  sea  shore,  and  the  surveyor  of  highways  had  taken 
stones  for  their  repair :  that  Lloyd's  agent  had  on  several  occasions  taken  possession 
of  wrecks  for  the  owners  and  underwriters;  and  that  in  the  year  1857  an  inquiry 
was  held  under  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  ss.  472,  473, 
respecting  claim  to  wreck  at  Cemmaes,  at  which  the  lord  of  the  manor  put  in  a  claim 
but  offered  no  evidence. 

The  learned  Judge  directed  the  jury,  that  the  presumption  [350]  of  law,  that  the 
sea  shore  between  high  and  low  water  mark  belonged  to  the  Crown,  extended  to 
Wales,  and  that  the  right  of  the  Crown  was  not  affected  by  the  statutes,  12  Edw.  1, 
and  27  Hen.  8,  c.  26  :  that  although  the  grant  of  James  1  of  the  manor  of  Cemmaes 
gave  a  right  to  "  wreck,"  it  did  not  in  terms  give  any  right  to  the  sea  shore  between 
high  and  low  water  mark :  that  the  question  for  their  consideration  was  whether, 
upon  the  evidence  of  acts  of  user,  they  were  satisfied  that  the  prima  facie  title  of  the 
Crown  to  the  sea  shore  between  high  and  low  water  mark  was  displaced  by  title  in 
the  defendant  or  the  lord  of  the  manor. 

The  jury  gave  a  verdict  for  the  Crown  ;  and  stated  that  they  found,  first,  that 
the  site  of  the  rock  belonged  to  the  defendant,  and  the  sea  shore  to  the  Crown  : 
secondly,  that  there  was  no  evidence  that  the  lord  of  the  manor  ever  took  or 
claimed  wreck. 

M'Intyre,  in  the  following  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  misdirected  the  jury,  in  directing  them  that  there 
was  no  evidence  on  the  part  of  the  defendant  of  a  grant  of  the  sea  shore  at  Cemmaes 
in  Anglesea  by  the  Crown  ;  and  in  directing  them  that  the  ancient  laws  of  Wales  did 
not  apply  to  this  case  :  against  which 

The  Attorney  General,  Welsby,  and  Beavan  shewed  cause  in  the  following  Trinity 
Term  (a)^  (June  6).  First,  there  was  no  misdirection.  The  sea  shore  between  high 
and  low  water  mark  prima  facie  and  of  common  right  belongs  to  the  Crown  :  Hale  de 
Jure  Maris,  part|l  a.,  cap.  4,  111  (1);  and  there  was  no  evidence  to  rebut  the  prima 
facie  title  of  the  Crown.     The  evidence  was  of  such  a  nature  that  if  a  ver-[351]-dict 

(ay  These  laws  appear  to  have  been  collected  by  Howel  Ddji,  a  king  of  South 
Wales,  about  the  beginning  of  the  10th  century. 
(b)  Book  ii.,  chap,  xvi.,  par.  6,  p.  87,  folio  ed. 
(a)'^  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 


146  THE    ATTORNEY    GENERAL    V.JONES  2  H.  &  C.  352. 

had  been  found  for  the  defendant  it  would  have  been  against  the  weight  of  evidence. 
They  argued,  secondly,  that  the  common  law  right  of  the  Crown  was  not  affected  by 
the  Venedotian  Code  of  Howel  Dda,  which  was  not  now  the  law  of  Anglesea :  thirdly, 
that  the  grant  by  James  1  of  the  manor  of  Cemmaes  of  "wreck"  and  "fishing"  did 
not  convey  any  right  to  the  sea  shore  between  high  and  low  water  mark.  They 
cited  The  Attwney  General  v.  Chambers  (4  De  Gex,  Mac.  &  G.  206). 

Mclntyre,  Morgan  Lloyd,  and  Vaughan  Williams,  in  support  of  the  rule.  First, 
the  learned  Judge  misdirected  the  jury  in  telling  them  that  the  grant  of  the  manor  of 
Cemmaes  did  not  include  the  sea  shore  between  high  and  low  water  mark.  The  manor 
having  vested  in  the  Crown  in  right  of  its  principality  of  Wales,  the  word  "  manor  " 
would  include  the  shore  between  high  and  low  water  mark.  At  all  events,  the  grant 
of  wreck  and  fishings  raises  a  presumption  that  it  is  so  included.  In  Hale,  de  Jure 
Maris,  part  1,  cap.  6,  I.  3,  it  is  said,  "It  may  not  be  parcel  of  a  manor,  but  de  facto 
it  many  times  is  so ;  and  perchance  it  is  parcel  almost  of  all  such  manors  as  by  pre 
scription  have  royal  fish  or  wrecks  of  the  sea  within  their  manor."  And  the  learned 
author,  after  observing  that  there  are  perquisites  which  happen  between  the  high  and 
low  water  mark,  proceeds  to  say,  "  He  therefore  that  hath  wreck  of  the  sea  or  royal 
fish  by  prescription  infra  manerium,  it  is  a  great  presumption  that  is  part  of  the  manor, 
as  otherwise  he  could  not  have  them."  [Martin,  B.,  referred  to  Les  Termes  de  la 
Ley,  "  Wreck."]  Secondly,  the  learned  Judge  should  have  told  the  jury  that  the  sea 
shore  between  high  and  low  water  mark  may  be  parcel  of  a  manor,  and  that  in  this 
case  the  words  of  the  grant  were  sufficiently  large  to  include  that  shore  ;  and  he  should 
have  left  it  to  [352]  them  to  say  whether  the  evidence  of  user,  coupled  with  the  grant, 
satisfied  them  that  the  sea  shore  between  high  and  low  water  mark  was  granted  as 
part  of  the  manor  of  Cemmaes.  The  Duke  of  Beaufort  v.  The  Mayw  of  Svxinsea 
(3  Exch.  413)  is  an  express  authority  that  ancient  grants  may  be  explained  by  evidence 
of  modern  usage,  upon  a  question  as  to  what  passed  by  such  documents.  Calmady  v. 
Eowe  (6  C.  B.  861)  decided  that  acts  of  ownership  exercised  by  the  lord  of  the  manor 
upon  the  sea  shore  adjoining,  between  high  and  low  water  mark,  such  as  the  exclusive 
taking  of  sand,  stones  and  sea-weed,  may  be  called  in  aid  to  shew  that  the  shore  is 
parcel  of  the  manor,  where  an  ancient  grant  under  which  the  manor  is  held  professes 
to  grant  the  manor  with  "  wreck  of  the  sea,"  "  several  fishery,"  and  other  rights  of  an 
extensive  description,  but  does  not  expressly  purport  to  convey  "littus  maris."  The 
learned  Judge  excluded  the  grant  from  the  consideration  of  the  jury,  and  merely 
directed  their  attention  to  the  acts  of  ownership.  They  also  argued  that  the  Venedotian 
Code  of  Howel  Dda  was  still  the  law  of  the  county  of  Anglesea. 

The  Attorney  General,  in  reply,  referred  to  Dickens  v.  Shaw  (Hall  on  Sea  Shore, 
263,  cited  in  6  C.  B.  884). 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said, — This  was  an  application  by  the  defendant  for  a  new 
trial  on  the  ground  of  misdirection,  and  we  are  of  opinion  that  the  rule  must  be 
absolute.  The  question  was  whether  the  defendant  had  a  title,  as  against  the  Crown, 
to  a  portion  of  the  sea  shore,  between  high  and  low  water  mark,  adjacent  to  the 
village  of  Cemmaes,  [353]  in  the  island  of  Anglesea.  At  the  trial,  the  defendant 
gave  in  evidence  a  grant  by  James  1  of  the  manor  of  Cemmaes  to'an  ancestor  of  the 
present  lord  of  the  manor,  and  the  learned  Judge  ruled  that  the  grant  did  not  neces- 
sarily pass  the  shore  in  question.  The  defendant  also  gave  evidence  of  acts  of  ownership 
over  the  foreshore  by  himself  and  the  lord  of  the  manor,  and  evidence  of  ownership 
was  also  given  on  the  part  of  the  Crown.  The  learned  Judge  left  it  to  the  jury  to 
say  whether  upon  the  evidence  of  ownership  the  defendant  had  made  out  a  title  as 
against  the  Crown ;  and  the  jury  found  unfavourably  to  him. 

Both  these  proceedings,  separately  taken,  seem  right  enough,  but  upon  the  more 
mature  consideration  which  we  have  been  enabled  to  give  the  matter  than  could 
possibly  be  given  to  it  at  Nisi  Prius,  we  have  come  to  the  conclusion  that  the  objection 
now  raised  by  the  defendant  is  good,  namely,  that  the  learned  Judge  should  have 
coupled  the  evidence  of  ownership  with  the  grant,  and  have  told  the  jury  that  although 
the  grant  did  not  necessarily  pass  the  shore  between  high  and  low  water  mark,  yet 
that  it  might  do  so,  and  that  whether  it  did  or  not  they  were  to  determine  upon  con- 
sideration of  all  the  other  evidence.  That  direction,  however,  was  not  given,  and  it 
might,  no  doubt,  be  very  material  to  the  defendant  that  it  should  have  been  ;  because, 
upon  the  direction  which  was  given,  the  question  was  whether  the  defendant  had  shewn 
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a  sufficient  title  as  against  the  Crown,  without  producing  any  grant  of  the  manor ; 
whereas,  upon  the  direction  which  we  think  ought  to  have  been  given,  the  question 
would  be,  whether  the  grant,  coupled  with  the  evidence  of  acts  of  ownership,  was 
sufficient  to  induce  the  jury  to  believe  that  the  shore  in  question  passed  by  the  grant. 
We  think,  therefore,  that  on  that  ground  there  must  be  a  new  trial. 

[354]  With  respect  to  the  other  point,  as  to  the  laws  of  Howel  Dda,  we  think  it 
scarcely  necessary,  on  the  present  occasion,  to  say  anything ;  because,  in  all  probability, 
if  that  point  is  again  raised,  it  will  be  under  different  circumstances  and  with  different 
proof ;  therefore  we  must  leave  it  to  be  dealt  with  by  the  learned  Judge  who  tries 
the  cause,  without  any  expression  of  opinion  on  our  part,  which  would  necessarily  be 
imperfect. 

Eule  absolute. (a) 

[355]  Mary  Noble  v.  The  Governor  and  Company  of  the  Bank  of  England. 
June  12,  1863. — The  plaintiff  brought  an  action  in  a  superior  Court  to  recover 
101.,  the  amount  of  a  Bank  of  England  note.  The  defendants  pleaded  with  other 
pleas,  that  the  note  was  lost.  Whereupon  the  plaintiff  obtained  an  order  of  a 
Judge,  under  the  87th  section  of  the  Common  Law  Procedure  Act,  1854,  that 
upon  indemnity  being  given  the  plea  that  the  note  was  lost  should  be  struck  out. 
The  defendants,  by  leave  of  a  Judge,  then  withdrew  their  other  pleas  and  paid 
101.  into  Court,  which  the  plaintiff  accepted  in  satisfaction  of  his  claim.  Held, 
that  plaintiff  was  deprived  of  costs  by  the  120th  section  of  "  The  London  (City) 
Small  Debts  Extension  Act,  1852"  (15  Vict.  c.  Irxvii.),  and  that  the  case  was 
not  within  the  exception  in  the  122nd  section,  of  a  cause  of  action  for  which  no 
plaint  could  have  been  entered  in  the  Court. 

[S.  C.  33  L.  J.  Ex.  81  ;  19  Jur.  (N.  S.)  778 ;  8  L.  T.  733.] 

Robinson  had  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  the 
plaintiff  should  not  recover  her  costs  by  virtue  of  the  122nd  section  of  "The  London 
(City)  Small  Debts  Extension  Act,  1852"  (15  Vict.  c.  Ixxvii.). 

The  action  was  brought  to  recover  the  amount  of  a  lost  Bank  of  England  note. 
The  declaration  stated  that  the  defendants  on,  &c.,  by  their  promissory  note,  numbered 
28,789,  promised  to  pay  to  the  bearer  on  demand  101.,  and  the  plaintiff  became  and 
was  the  lawful  bearer  of  the  said  promissory  note,  and  duly  demanded  payment 
thereof ;  yet  the  defendants  refused  to  pay  the  same.  The  defendants  pleaded  :  first, 
that  the  note  was  a  Bank  of  England  note  payable  to  bearer  on  demand,  and  trans- 
ferable by  delivery,  and  after  the  making  of  the  said  note,  and  whilst  the  plaintiff 
was  the  bearer  thereof,  and  before  she  demanded  payment  thereof,  the  plaintiff  lost 
the  same  out  of  her  possession  and  control,  and  the  same  thence  hitherto  has  been 
and  still  is  lost :  secondly,  that  the  plaintiff  did  not  duly  demand  payment  of  the  note 

(a)  The  cause  was  again  tried  before  Channell,  B.,  at  the  Cheshire  Summer  Assizes, 
1862,  when  additional  evidence  of  user  was  adduced  on  the  part  of  the  defendant,  and, 
the  learned  Baron  having  directed  the  jury  in  accordance  with  the  above  judgment, 
they  found  a  verdict  for  the  defendant.  The  evidence  of  the  laws  of  Howel  Dda  cited 
above  (p.  348)  was  objected  to,  and  rejected.  In  the  following  Michaelmas  Term,  the 
Attorney  General  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection  : 
first,  that  there  was  no  evidence  which  ought  to  have  been  left  to  the  jury  to  shew 
that  the  locus  in  quo  was  within  and  parcel  of  the  manor  of  Cemmaes :  secondly,  that 
there  was  no  evidence  which  ought  to  have  been  left  to  the  jury  to  shew  that  there 
had  been  any  possession  of  the  locus  in  quo  adverse  to  the  Crown  for  sixty  years 
before  the  filing  of  the  information,  so  as  to  bar  the  title  of  the  Crown  under  the 
9  Geo.  3,  c.  16  :  thirdly,  that  the  learned  Judge  misdirected  the  jury  as  to  the  con- 
struction of  the  grant  of  King  James  L  ;  and  also  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  This  rule  was  argued,  on  the  28th  January,  1863,  by 
the  Attorney  General,  Welsby,  Boavan,  and  Giffard  for  the  Crown  ;  and  by  Mclntyre, 
Morgan  Lloyd,  and  Vaughan  Williams  for  the  defendant.  The  case  was  reargued 
upon  one  point  on  the  28th  January,  1864,  by  Giffard  for  the  Crown,  and  Mclntyre 
for  the  defendant,  when  the  Court  discharged  the  rule,  holding  that  no  misdirection 
was  shewn,  and  that  there  was  evidence  to  support  the  verdict. 
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as  alleged :  thirdly,  that  the  note  was  a  Bank  of  England  note  payable  to  bearer  on 
demand  and  transferable  by  delivery,  and  that  the  plaintiff  did  not  present  the  note 
for  payment :  fourthly,  that  the  plaintiff  was  not  at  the  commencement  of  this  suit 
the  lawful  bearer  of  the  said  promissory  note. 

[356]  The  plaintiff  then  took  out  a  summons  at  Chambers  under  the  87th 
section  of  the  Common  Law  Procedure  Act,  1854,  which  was  heard  before  Wilde,  B., 
who  ordered  "  that  the  loss  of  the  note  upon  which  this  action  is  brought  shall  not  be 
set  up,  provided  an  indemnity  i»  given,  to  the  satisfaction  of  the  Master,  against  the 
claim  of  any  other  person  upon  the  said  note.  The  first  plea  to  be  struck  out,  and 
the  loss  of  the  instrument  not  to  be  set  up  under  the  other  pleas." 

The  defendants  then  took  out  a  summons  for  leave  to  withdraw  all  the  other 
pleas,  and  substitute  a  plea  of  payment  of  101.  into  Court;  and  an  order  was  made  by 
consent.  The  defendants  having  pleaded  payment  of  101.  into  Court,  the  plaintiff 
replied  by  accepting  it  in  satisfaction  of  her  claim.  The  plaintiff  then  took  out  a 
summons  for  leave  to  tax  her  costs.  This  summons  was  heard  before  Wilde,  B.,  who 
declined  to  make  an  order,  and  referred  the  matter  to  the  Court.  The  present  rule 
was  thereupon  obtained  ;  against  which 

Hannen  shewed  cause.  Before  the  Common  Law  Procedure  Act,  1854,  the  defen- 
dants could  have  defeated  any  action  against  them,  either  in  a  superior  or  inferior 
Court,  by  a  person  who  had  lost  any  of  their  notes.  By  the  87th  section  of  that  Act : 
"In  case  of  any  action  founded  upon  a  bill  of  exchange  or  other  negotiable  instrument, 
it  shall  be  lawful  for  the  Court  or  a  Judge  to  order  that  the  loss  of  such  instrument 
shall  not  be  set  up,  provided  an  indemnity  is  given  to  the  satisfaction  of  the  Court  or 
Judge,  or  a  Master,  against  the  claims  of  any  other  person  upon  such  negotiable 
instrument."  But  no  such  power  is  conferred  on  inferior  Courts.  By  the  120th 
section  of  "The  London  (City)  Small  Debts  Extension  Act,  1852  "  (15  Vict.  c.  Ixxvii.), 
if  in  any  action  in  any  of  the  superior  Courts,  in  covenant,  [357]  debt,  detinue  or 
assumpsit,  not  being  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  shall 
recover  a  sum  less  than  201.,  he  "  shall  have  judgment  to  recover  such  sum  only,  and 
no  costs,  except  in  the  cases  hereinafter  provided."  That  refers  to  the  122nd  section, 
which  provides,  "that  if  in  any  such  action,  &c.,  the  plaintiff  shall  make  it  appear  to 
the  satisfaction  of  the  Court  in  which  such  action  was  brought,  or  to  the  satisfaction 
of  a  Judge  at  chambers,  upon  summons,  that  the  said  action  was  brought  for  a  cause 
(amongst  others)  for  which  no  plaint  could  have  been  entered  in  the  Court,  then  and 
in  such  case  the  Court  in  which  the  said  action  is  brought,  or  the  said  Judge  at 
chambers,  may  thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his 
costs,"  &c.  Therefore,  the  plaintiff  is  deprived  of  costs  by  the  120th  section,  unless 
the  case  falls  within  the  exception  contained  in  the  r22nd.  The  words  in  that  section, 
"  for  which  no  plaint  could  have  been  entered  in  the  Court,"  do  not  mean,  "  for  which 
if  a  plaint  were  entered  there  would  be  a  complete  defence,"  but  a  plaint  over  which 
the  Court  has  no  jurisdiction ;  as  assumpsit  for  breach  of  promise  of  marriage,  or 
malicious  prosecution,  libel,  slander,  or  seduction.  It  is  clear  that  the  plaintiff  might 
have  entered  a  plaint  in  the  Sheriffs'  Court,  although,  in  such  case,  she  could  not  have 
the  benefit  of  the  provisions  of  the  87th  section  of  the  Common  Law  Procedure 
Act,  1854. 

Eobinson,  in  support  of  the  rule.  If  the  plaintiff  had  sued  in  the  Sheriffs'  Court 
she  must  have  failed,  because  the  note  was  lost,  and  the  provisions  of  the  87th  section 
of  the  Common  Law  Procedure  Act,  1854,  do  not  extend  to  that  Court.  In  one  sense 
no  plaint  could  have  been  entered  in  the  Sheriffs'  Court,  because  the  plaintiff  could 
only  sue  successfully  in  a  superior  Court.  The  language  [358]  of  the  122nd  section 
is  sufficiently  large  to  embrace  this  case.  Hunt  v.  The  North  Staffordshire  Railway 
Company  (2  H.  &  N.  451)  shews  that  in  considering  the  question  of  jurisdiction  the 
Court  will  look  at  the  substance  of  the  transaction. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  In  my 
judgment  this  is  a  casus  omissus.  The  owner  of  a  lost  Bank  of  England  note  brings 
an  action  in  this  Court  to  recover  its  amount.  The  defendants  plead  that  the  note 
was  lost.  By  the  87th  section  of  the  Common  Law  Procedure  Act,  1854,  the  Court, 
or  a  Judge,  has  power  to  deprive  a  defendant  of  that  defence,  provided  an  indemnity 
be  given  against  the  claim  of  any  other  person.  Perhaps  it  would  have  been  better, 
where  the  owner  of  a  lost  note  is  desirous  of  obtaining  payment,  if  he  could  apply  to 
a  Judge  at  Chambers  for  an  order  before  action  brought,  so  that  the  maker  of  the 
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note,  if  satisfied  with  the  indemnity,  might  immediately  pay  the  amount.  I  own  it 
appears  to  me  somewhat  inconvenient  that  there  should  be  the  extra  expense  of 
bringing  an  action,  and  then  the  defendant  should  be  restrained  from  setting  up  the 
loss  of  the  note.  That,  however,  does  not  seem  to  have  been  in  the  contemplation  of 
the  legislature. 

Now,  the  120th  section  of  the  15  Vict.  c.  Ixxvii.  deprives  a  plaintiff  of  costs  who 
recovers  in  actions  of  contract  less  than  201.,  unless  the  case  comes  within  the 
exceptions  mentioned  in  the  122nd  section,  one  of  which  is,  if  the  plaintiff  satisfies 
the  Court  in  which  the  action  is  brought,  or  a  Judge,  that  it  is  brought  for  a  cause 
"for  which  no  plaint  could  have  been  entered  in  the  Court."  Here  the  cause  of  action 
is  one  for  which  a  plaint  could  have  been  [359]  entered  in  the  inferior  Court,  just 
as  well  as  this  action  in  a  superior  Court.  The  defence  in  each  would  be  the  same, 
yet  because  it  happens  that  by  suing  in  a  superior  Court  the  plaintiff  can  obtain  the 
order  of  a  Judge  to  prevent  the  loss  of  the  note  from  being  set  up  as  a  defence,  we 
are  asked  to  extend  the  language  of  the  122nd  section  of  the  15  Vict.  c.  Ixxvii.  (which 
passed  before  the  Common  Law  Procedure  Act,  1854)  so  as  to  comprehend  this  case. 
I  am  clearly  of  opinion  that  we  cannot.  Where  an  action  is  brought  in  a  superior 
Court  on  a  lost  promissory  note  for  less  than  201.,  and  the  defendant,  on  being  satisfied 
with  the  indemnity,  pays  the  amount,  I  think  that,  if  the  case  is  within  the  r20th 
section  of  the  15  Vict.  c.  Ixxvii.,  the  plaintiff  is  not  entitled  to  costs  under  the  122nd 
section. 

Martin,  B.  My  Lord  having  expressed  a  strong  opinion  on  the  subject,  I  do  not 
mean  to  say  anything  to  the  contrary.  In  construing  acts  of  parliament  there  is 
always  difficulty  in  applying  their  language  to  cases  which  were  not  in  the  contempla- 
tion of  the  legislature.  It  is  a  difficulty  which  constantly  arises.  The  circumstances 
of  this  case  are  such  that  if  the  plaintiff  had  consulted  any  counsel  as  to  whether  she 
could  maintain  a  plaint  in  the  Sheriffs'  Court,  he  would  have  told  her  that  she  could 
not ;  that  she  could  only  succeed  by  virtue  of  the  87th  section  of  the  Common  Law 
Procedure  Act,  1854,  and  that,  in  order  to  obtain  the  benefit  of  that  enactment,  an 
action  must  be  brought  in  a  superior  Court.  The  question  then  is  whether  the  words 
in  the  122nd  section  of  the  15  Vict.  c.  Ixxvii.,  "  for  which  no  plaint  could  have  been 
entered  in  the  Court,"  apply  to  a  case  in  which  the  plaintiff  would  have  been  told  by 
counsel  that  she  could  not  successfully  enter  a  plaint  in  that  Court  1  I  should  have 
been  glad  if  I  could  have  so  [360]  construed  the  Act  as  to  give  the  plaintiff  her  costs ; 
but  although  at  one  time  I  entertained  some  doubt,  I  now  think  that  the  case  is  not 
within  the  122nd  section. 

Channell,  B.  I  entirely  agree  with  the  opinion  expressed  by  the  Lord  Chief 
Baron.  The  120th  section,  if  it  stood  alone,  would  clearly  deprive  the  plaintiff  of 
costs;  and  I  think  this  case  is  not  excepted  from  its  operation  by  the  122nd  section. 
No  doubt,  the  plaintiff  obtained  an  advantage  by  suing  in  a  superior  Court,  for  if  she 
had  sued  in  the  Sheriff's  Court  she  could  not  have  applied  to  a  Judge,  under  the 
87th  section  of  the  Common  Law  Procedure  Act,  1854,  to  prevent  the  defendants 
from  setting  up  the  defence  that  the  note  was  lost,  and  consequently  must  have  failed 
in  her  plaint.  But  in  my  opinion  the  words  in  the  122nd  section,  "for  which  no 
plaint  could  have  been  entered  in  the  Court,"  do  not  mean  "  for  which  no  plaint 
could  be  successfully  entered,"  but  they  refer  to  a  plaint  over  which  the  Court  has 
no  jurisdiction,  and  which  a  superior  Court  would  prohibit  them  from  entertaining. 
That  cannot  be  said  of  this  case. 

Wilde,  B.  I  cannot  help  saying  that  I  think  this  a  very  hard  case.  The  plaintiff 
brought  her  action  in  a  superior  Court,  where  alone  she  could  obtivin  redress  ;  and 
the  defendants  pleaded,  with  other  pleas,  a  technical  defence  that  the  note  was  lost. 
The  plaintiff  then  olfered  an  indemnity,  and  upon  its  being  given  the  plea  that  the 
note  was  lost  was  struck  out,  and  then  the  defendants  withdrew  their  other  pleas  and 
paid  into  Court  the  amount  of  the  note.  Under  these  circumstances,  I  think  as  a 
matter  of  justice,  the  plaintiff  ought  to  have  her  costs  ;  but  the  act  of  parliament 
intervenes,  and  although  at  one  time  I  was  disposed  to  participate  in  the  doubt 
entertained  by  my  brother  Martin,  I  am  now  satisfied  [361]  that  the  view  which  I 
took  at  Chambers  was  correct.  The  words  in  the  22nd  section  "  for  which  no  plaint 
could  have  been  entered  in  the  Court,"  mean  "legally  entered."  They  point  to  the 
character  of  the  plaint,  not  to  whether  there  would  be  a  complete  defence  to  it.  Here 
the  plaintiff  might  have  entered  a  plaint  in  the  Sherifi's'  Court,  as  well  as  bring  an 
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action  in  this  Court,  and  have  had  the  case  determined  on  the  merits,  but  for  the 
difficulty  arising   from  the  note  being  lost.     It  seems  to  me  therefore,  with  every 
desire  to  put  on  the  Act  a  construction  favourable  to  the  plaintiff,  that  she  is  not 
entitled  to  costs. 
Rule  discharged. 

[362]    Trinity  Vacation,  27  Vict. 

Attorney  General  v.  The  Earl  of  Sefton.  July  6,  1863. — Except  in 
cases  for  which  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51)  especially 
provides,  the  value  of  the  "  annuity,"  which  forms  the  basis  of  assessment  of  real 
property  for  the  purposes  of  that  Act,  is  the  actual  annual  value  of  the  property 
in  its  condition,  and  as  used  for  the  purposes  to  which  it  is  devoted,  at  the  time 
when  the  successor  becomes  entitled  in  possession.  Consequently  real  property, 
which  at  that  time  is  wholly  unproductive  and  incapable  of  being  used  produc- 
tively for  agricultural  or  other  purposes,  and  which  is  not  in  the  market  as  build- 
ing land,  though  subsequently  sold  as  building  land  during  the  successor's  lifetime, 
has  not  within  the  meaning  of  the  21st  section  of  that  Act  any  "annual  value," 
and  is  not  liable  to  succession  duty.  -  Held,  by  Pollock,  C.  B.,  and  Wilde,  B. 
Dissentiente  Martin,  B. 

[S.  C.  32  L.  J.  Ex.  230;  9  Jur.  (N.  S.)  1296;  8  L.  T.  794:  affirmed  1865,  11 
H.  L.  Cas.  257;  11  E.  E.  1331,  with  note,  to  which  add  Attorney-General  v. 
Bobinsm,  [1901]  2  Ir.  R.  67.] 

Information  in  equity  by  the  Attorney  General,  as  follows  : — 

1.  Upon  the  death  of  the  late  Earl  of  Sefton,  which  took  place  on  the  2nd  of  August, 
1855,  and  under  the  disposition  made  by  his  will,  the  defendant  became  entitled  to 
certain  real  property,  in  respectof  the  greater  part  of  which  he  admitted  he  was  liable 
to  pay,  and  actually  did  pay,  succession  duty  at  the  rate  of  11.  per  cent,  on  the  value 
thereof  as  upon  a  succession  derived  from  his  father  the  late  earl ;  but  in  respect  of 
the  residue  of  the  said  real  property,  consisting  of  certain  plots  of  land,  part  of  the 
Toxteth  Park  Estate  at  Liverpool,  amounting  altogether,  as  the  defendant  alleges,  to 
48,000  square  yards  and  upwards,  the  defendant  then  declined  to  pay,  and  did  not 
in  fact  pay,  any  succession  duty,  and  denied  that  any  such  was  payable.  The  defen- 
dant in  1862  sold  some  part  of  this  land,  namely,  one  portion,  containing,  as  he  alleges, 
about  1561  square  yards,  at  16s.  per  square  yard,  and  a  second  portion,  containing, 
as  he  alleges,  about  1000  square  yards,  at  6s.  per  square  yard ;  and  the  object  of  this 
information  is  to  recover  payment  of  succession  duty  at  the  rate  aforesaid  in  respect 
of  the  land  so  sold.  It  is  alleged  by  the  defendant,  and  not  disputed  by  the  Attorney 
General,  that  [363]  at  the  time  of  the  death  of  the  defendant's  father,  and  of  his 
becoming  entitled  as  aforesaid  to  the  land  in  respect  whereof  he  so  declined  to  pay 
succession  duty,  the  same  was  not  in  demand  or  marketable  as  building  land,  nor  was 
it  capable  of  being  sold  or  let  profitably  as  such,  and  that  the  custom  in  Liverpool  is 
for  the  owner  of  land  which  is  building  land  to  sell  it  absolutely  for  building  on,  and 
not  to  let  it  upon  long  leases  or  otherwise  for  building,  and  that  the  said  land  was  not 
at  the  time  of  the  defendant's  becoming  entitled  thereto  capable  of  being  used  pro- 
ductively for  agricultural  or  other  purposes  and  that  such  land  was  then  and  had 
been  for  ten  years  previously,  and  (except  that  portion  thereof  which  has  been  sold 
as  before  stated)  has  ever  since  been  wholly  unoccupied  and  unproductive,  and  that 
during  no  part  of  that  time  has  any  income  or  annual  profit  been  derived  from  it. 
And  the  portion  thereof  which  has  been  sold  as  before  stated,  had,  ever  since  the 
defendant's  becoming  entitled  thereto,  up  to  the  times  when  the  same  was  sold,  been 
wholly  unoccupied  and  unproductive,  and  that  during  no  part  of  that  time  was  any 
income  or  annual  profit  derived  from  snch  portion. 

2.  Subsequently  to  the  death  of  the  late  Earl  of  Sefton  some  discussion  took  place 
between  the  defendant's  solicitors  and  Mr.  Trevor,  the  Comptroller  of  Legacy  and 
Succession  Duties,  with  reference  to  the  land  in  respect  of  which  the  defendant  so 
declined  to  pay  duty,  and  ultimately  the  defendant  delivered  to  the  Commissioners 
of  Inland  Revenue  an  account  for  assessment,  which  Avas  accompanied  by  a  notice  ia 
the  following  terms : — 
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"  I  hereby  give  you  notice  that  the  several  plots  of  land  specified  in  the  schedule  (E.) 
hereto  annexed,  forming  a  part  of  the  Toxteth  Park  Estate  devised  to  me  by  the  will 
of  the  late  Charles  William  Earl  of  Sefton,  deceased,  are  not  comprised  in  the  return 
this  day  made  by  me  pursuant  to  the  Succession  Duty  Act,  1853,  inasmuch  as  the 
same  [364]  plots  of  land,  being  wholly  unoccupied  and  unproductive,  and  not  capable 
of  yielding  income,  fluctuating  or  otherwise,  I  am  advised  that  no  succession  duty  is 
or  will  be  payable  thereon.  "  Sefton. 

"  2nd  of  April,  1857. 

"  To  the  Commissioners  of  Inland  Revenue." 

3.  The  schedule  (E.)  referred  to  in  such  notice  comprises  various  plots  of  land, 
containing  altogether  a  quantity  of  48,272  square  yards. 

4.  After  receiving  this  notice  Mr.  Trevor  wrote  and  sent  to  the  defendant  a  letter 
in  the  following  terms : — 

"Inland  Revenue,  April  6,  1857. 

"My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  Lordship's 
notice,  dated  the  2nd  instant,  relative  to  your  succession  upon  the  death  of  the  late 
Earl  of  Sefton  to  48,272  square  yards  of  land.  This  land,  not  at  present  yielding  any 
income,  has  not  been  noticed  in  the  assessment  made  on  the  3rd  instant  of  the  amount 
of  succession  duty  payable  by  your  Lordship.  But  if,  after  any  interval  from  the 
late  Earl's  death,  you  should  derive  income  or  profit  from  this  land,  I  beg  to  observe 
that  your  Lordship  will  be  expected  to  deliver  a  further  account  in  order  that  succes- 
sion duty  may  then  be  calculated  according  to  such  value  thereof." 

5.  No  answer  was  sent  to  this  letter  by  the  defendant  or  his  legal  advisers,  nor 
did  he  or  they  in  any  way  express  his  or  their  assent  to  or  acquiescence  in  the  view 
therein  expressed  as  to  the  defendant's  liability  to  deliver  a  further  account  for  the 
purpose  of  succession  duty  being  calculated. 

6.  On  the  22nd  of  April,  1862,  the  defendant's  solicitors  wrote  and  sent  to  Mr. 
Trevor  a  letter  of  that  date  in  the  following  terms  : — 

"  You  will  recollect  that  Lord  Sefton,  in  submitting  to  the  office  accounts  of  the 
real  property  to  which  he  became  entitled  on  the  death  of  his  father,  the  late  Earl  of 
Sefton,  [365]  for  the  assessment  of  succession  duty  thereon,  gave  notice  to  the  Com- 
missioners of  Inland  Revenue  on  the  2nd  of  April,  1857,  that  certain  laud  specified 
in  schedule  E.  thereto  annexed,  was  not  comprised  in  his  return,  inasmuch  as,  the 
same  being  wholly  unoccupied  and  unproductive,  and  not  capable  of  yielding  income, 
fluctuating  or  otherwise,  he  was  advised  that  no  succession  duty  was  or  would  be 
payable  thereon.  Lord  Sefton,  in  answer  to  his  communication,  received  a  letter  from 
you,  informing  him  that  the  land  referred  to  by  him  had  not  been  noticed  in  the 
assessment  of  succession  duty,  but  that  if  after  any  interval  he  should  derive  income 
or  profit  from  that  land  he  would  be  expected  to  deliver  a  further  account  in  order 
that  succession  duty  might  be  calculated  according  to  the  value  thereof.  Under 
these  circumstances  Lord  Sefton  considers  it  right  to  inform  you  that  he  has  recently 
sold  a  portion  of  the  land  specified  in  the  schedule  E.  to  his  notice,  containing  about 
1561  square  yards,  at  the  rate  of  16s.  per  square  yard.  Lord  Sefton  having  been 
advised  by  counsel  that  no  succession  duty  attached  upon  any  part  of  the  land  com- 
prised in  that  schedule,  cannot,  now  be  advised  to  render  any  formal  account  of  the 
land  recently  sold,  or  to  pay  any  succession  duty  in  respect  thereof.  AVe  may  add, 
however,  that  should  the  Commissioners  still  think  that  succession  duty  is  payable, 
Lord  Sefton  will  be  glad  to  concur  in  a  special  case  for  Jthe  opinion  of  the  Court,  or 
in  any  other  course  by  which  the  point  can  be  expeditiously  and  satisfactorily 
decided." 

7.  The  defendant  alleges,  and  the  Attorney  General  believes  it  to  be  the  fact, 
that,  at  the  time  when  the  said  lastly  stated  letter  was  written  and  sent,  only  the 
first  mentioned  portion  of  land  had  been  sold,  and  that  the  secondly  mentioned  portion 
was  sold  subsequently. 

8.  The  several  statements  contained  in  the  notice  and  letters  hereinbefore  set 
forth,  are  according  to  the  fact.  [366]  The  defendant  still  declines  to  pay  any  duty 
in  respect  of  the  land  so  sold  by  him  as  aforesaid. 

The  bill  prayed  (inter  alia)  a  declaration  that  the  defendant  was  chargeable  with 
duty  after  the  rate  of  11.  per  cent,  in  respect  of  his  succession  to  the  land  mentioned 
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in  schedule  E.  to  his  aforesaid  notice,  or  at  least  so  much  of  such  land  as  had  already 
been  or  might  at  any  time  thereafter  be  sold  or  otherwise  disposed  of,  and  that  the 
amount  of  such  duty  might,  if  necessary,  be  ascertained  under  the  direction  of  the 
Court. 

The  answer  of  the  defendant  admitted  the  truth  of  the  statements  in  the  informa- 
tion, but  denied  that  any  succession  duty  was  payable  in  respect  of  the  land  mentioned 
in  the  said  schedule. 

The  Attorney  General,  the  Solicitor  General,  Locke  and  Hanson  argued  for  the 
Crown,  in  last  Hilary  Term  (January  27).  The  defendant,  it  is  submitted,  is  clearly 
liable  to  duty  under  the  16  &  17  Vict.  c.  51,  and  the  sole  difficulty  consists  in  ascertain- 
ing by  what  rule  the  amount  of  duty  is  to  be  estimated.  Section  2  defines  a  succes- 
sion. The  defendant  is  a  successor  within  that  definition.  Section  10  imposes  the 
duty  according  to  the  value  of  the  succession  at  a  rate,  which  is  here  admitted  to  be 
one  per  cent.  It  follows  that,  if  this  succession  had  value,  duty  must  be  payable. 
The  21st  section  enacts  that,  "The  interest  of  every  successor  (except  as  herein  pro- 
vided) in  real  property  shall  be  eonsidered  to  be  of  the  value  of  an  annuity  equal  to 
the  annual  value  of  such  property,  after  making  such  allowances  as  are  hereinafter 
directed,  and  payable  from  the  date  of  his  becoming  entitled  thereto  in  possession,  or 
to  the  receipt  of  the  income  or  profits  thereof,  during  the  residue  of  his  life,  or  for 
any  less  period  during  which  he  shall  be  entitled  thereto ;  and  every  such  annuity, 
for  the  purposes  of  this  Act,  shall  be  valued  accord-[367]-ing  to  the  tables  in  the 
schedule  annexed  to  this  Act :  and  the  duty  chargeable  thereon  shall  be  paid  by  eight 
equal  half-yearly  instalments,  the  first  of  such  instalments  to  be  paid  at  the  expiration 
of  twelre  months  next  after  the  successor  shall  have  become  entitled  to  the  beneficial 
enjoyment  of  the  real  property  in  respect  whereof  the  same  shall  be  payable,  &c." 
Thus  either,  when  this  succession  accrued,  duty  became  payable  according  to  its  value ; 
or  if,  upon  the  fair  construction  of  this  section,  duty  was  not  then  payable,  inasmuch 
as  there  was  no  beneficial  enjoyment  in  the  shape  of  income,  duty  would  in  that  view 
be  payable  from  the  time  when  such  enjoyment  first  arose.  There  are  several  sections 
in  the  Act,  which,  by  analogy,  favour  such  a  construction,  and  shew  that  the  legislature 
has  acted  upon  a  uniform  principle  in  dealing  with  such  questions.  Thus,  where  there 
is  a  suspense  of  present  enjoyable  value,  the  principle  which  has  been  adopted  appears 
to  be,  to  suspend  the  payment  of  duty  while  the  interest,  quoad  enjoyment,  is  in 
abeyance ;  but  when  the  abeyance  ceases,  and  the  value  is  realized,  to  impose  the 
duty.  Thus,  for  example,  under  the  5th  section,  which  applies  to  determinable 
charges,  when  the  charge  determines  an  additional  duty  is  payable.  The  20th  section 
deals  in  a  similar  way  with  outstanding  interests.  Timber,  in  the  absence  of  a  special 
agreement  with  the  Commissioners,  is  under  the  23rd  section  chargeable  with  duty 
from  time  to  time  as  it  is  cut  down  and  sold.  So,  by  the  24th  section,  duty  is  not 
chargeable  upon  an  advowson,  unless  it  be  sold,  and  then  the  purchase  money  is 
taken  as  the  value  for  the  purpose  of  duty.  The  25th  section  does  not  tax  the  power 
of  renewing  a  beneficial  lease,  but  taxes  the  fine  when  it  is  received.  By  section  26 
the  principal  value  is,  in  the  absence  of  agreement,  taken  as  the  basis  of  the  calculation 
in  the  case  of  manors,  opened  mines,  or  other  real  property  which  yields  a  fluctuating 
income.  The  37th  [368]  section  enacts  in  general  terms  that,  "  Where  a  successor 
shall  not  have  obtained  the  whole  of  his  succession  at  the  time  of  the  duty  becoming 
payable,  he  shall  be  chargeable  only  with  duty  on  the  value  of  the  property  or  benefit 
from  time  to  time  obtained  by  him,  &c."  [Pollock,  C.  B.  Here  the  defendant  obtained 
the  whole  of  his  succession  at  once,  although  it  afterwards  rose  in  value.  The  other 
sections,  which  have  been  referred  to  are  exceptions  to  the  general  rule ;  and  a  case, 
not  within  the  exception,  falls  within  the  rule.]  At  all  events,  these  sections  are 
not  exhaustive,  since,  by  the  39th  section,  if,  in  the  opinion  of  the  Commissioner,  the 
value  of  a  succession  is  not  fairly  ascertainable  under  any  of  the  preceding  directions, 
they  may  compound  the  duty.  But  the  section  does  not  point  out  how,  in  the  absence 
of  agreement,  the  amount  of  duty  is  to  be  ascertained.  Either  the  sections  which 
have  been  referred  to  do,  or  do  not,  establish  a  general  principle,  by  analogy.  If 
they  do,  the  tax  is  imposed,  when  the  value  is  realized.  If  they  do  not,  they  at  all 
events  do  not  prevent  the  imposition  of  the  tax  in  cases  which  they  do  not  govern. 
They  also  referred  to  Astbury  v.  Henderson  (15  C.  B.  251). 

Mellish  and  C.  Hutton,  for  the  defendant.  The  defendant  is  not  liable  to  succession 
duty.     Except  in  certain  cases  specially  provided  for,  the  Act  only  applies  to  property 
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which,  when  the  successor  becomes  entitled  in  possession,  is  in  its  then  state  actually 
producing,  or  at  all  events  capable  of  producing  income,  either  certain,  as  contemplated 
by  section  22,  or  fluctuating,  as  contemplated  by  section  26.  It  is  true  that  the  10th 
section  imposes  the  duty  generally,  according  to  the  value  of  the  succession.  But  the 
21st  section  shews  that,  except  in  cases  specially  provided  for,  the  calculation  is  not 
to  proceed  upon  the  [369]  absolute  value,  but  upon  an  annuity  to  be  computed  by 
first  ascertaining  the  annual  value  of  the  property.  Now  the  annual  value  of  the 
property  must  be  the  same,  whether  the  defendant  be,  as  here,  tenant  in  fee,  or  merely 
for  life,  or  for  a  term  of  years.  It  follows  that  if,  in  estimating  the  "annual  value," 
the  "  prospective  value  "  is,  under  circumstances  like  the  present,  to  form  the  basis  of 
calculation,  a  tenant  for  life  with  power  of  letting  land  on  building  leases,  which  is 
not  to  be  exercised  till  the  land  comes  into  the  market,  would  pay  a  heavy  duty  upon 
property  from  which  he  might  never  derive  benefit.  A  tenant  for  a  term  of  years 
would  be  similarly  situated.  On  the  other  hand,  if  this  land  were  used  for  agricultural 
purposes,  and  yielded  a  small  rack  rent,  the  21st  section  shews  that  such  rent  would, 
after  deducting  necessary  outgoings,  form  the  measure  of  the  "annual  value."  The 
"prospective  value"  would  not  in  such  cases  enter  into  the  computation.  And  if 
not,  it  is  strange  that  it  should  be  brought  into  computation  where  the  land  is  wholly 
unproductive.  It  has  been  argued,  however,  that,  in  cases  like  the  present,  the  period 
when  the  duty  becomes  payable  may  be,  when  the  enjoyment  first  becomes  beneficial. 
But  the  20th  section  expressly  enacts  that,  except  in  the  case  of  prior  charges  and 
outstanding  interests,  the  duty  is  to  be  paid,  "  when  the  successor  shall  be  entitled 
in  possession  to  his  succession,  or  to  the  receipt  of  the  income,  or  profits  thereof." 
An  attempt  has  been  made  to  deduce  a  general  rule  from  the  analogy  of  certain 
special  provisions.  The  21st  section  shews  these  provisions  to  be  exceptional.  The 
principal  exceptions  are,  timber,  and  advowsons.  In  other  cases,  where  the  payment 
of  duty  is  deferred,  it  is  upon  the  ground  that  the  whole  succession  does  not,  in  the 
first  instance,  accrue  in  point  of  estate.  An  advowson,  if  not  chargeable  under  the 
24th  section,  would  not,  it  is  sub-[370]-mitted,  be  subject  to  succession  duty.  Land, 
which  is  unproductive,  and  not  in  the  market,  bears  a  close  analogy  to  an  unopened 
mine.  But  the  inference  to  be  drawn  from  the.  26th  section  is,  that  an  unopened 
mine  is  not  liable  to  the  duty.  The  39th  section  is  for  the  successor's  benefit.  It 
enables  the  Commissioners  to  compound  the  duty,  where  the  preceding  rules  might 
operate  with  harshness;  but  it  was  obviously  not  intended  that  this  power  should 
be  compulsory.  The  legislature  has  pointed  out  no  mode  of  ascertaining  the  "annual 
value  "  by  reference  to  the  principal  value,  except  in  cases  within  section  26.  More- 
over, the  "  prospective  value "  must,  in  every  case,  be  ascertained  from  valuations 
which  are  speculative.  As  a  question  of  policy  it  is  important,  in  taxing  the  subject, 
to  adopt  bases  of  computation  which  are  certain.  The  defendant's  view  involves  no 
hardship  on  the  Crown,  since,  where  land  is  left  unproductive  in  order  to  obtain  a 
prospective  increase,  the  Crown  will,  in  all  cases,  get  the  benefit  of  the  increased  value 
at  the  period  of  the  next  succession. 

The  Attorney  General,  in  reply.  The  duty  is  imposed  by  section  10,  not  by 
section  21.  Section  21  only  prescribes  the  mode  of  ascertaining  a  successor's  interest. 
It  has  been  argued  that,  if  the  defendant's  land  had  yielded  a  small  agricultural  rentjil, 
that  circumstance  would  have  excluded  the  consideration  of  all  the  other  circumstances, 
without  which,  in  cases  like  the  present,  the  real  annual  value  could  not  be  ascertained. 
But  there  is  nothing  in  the  22nd  section  to  warrant  such  a  conclusion.  The  tenor  of 
the  argument  for  the  defendant  has  been  to  substitute  the  words  "annual  income"  in 
the  place  of  "  ainiual  value."  If  this  be  their  true  meaning,  it  follows  as  a  necessary 
consequence  that  a  large  amount  of  the  most  valuable  [371]  property  in  the  kingdom 
will  escape  taxation,  though  the  object  of  the  legislature  was  to  include  all  real 
property.  With  regard  to  the  24th  section,  which  relates  to  advowsons,  the  true 
inference  from  it  is,  not  that  advowsons  would  escape  taxation  altogether,  if  not 
specially  provided  for,  but  that  they  would  fall,  like  other  property,  within  the 
ordinary  rule.  If  the  Court  should  be  of  opinion  that,  when  the  defendant's  title 
accrued,  this  succession  had  no  value,  the  reasonable  construction  of  section  37  would 
be,  that  the  defendant  did  not  then  obtain  the  whole  of  his  succession. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered : — 
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Wilde,  B.  The  defendant  in  this  information  appears  to  have  succeeded  to  a  plot 
of  land  at  Liverpool,  which  was  not  at  the  time  of  his  succession  devoted  to  any 
remunerative  purpose.  Its  immediate  vicinity  to  a  large  town  renders  it  probable 
that  before  long  it  will  be  very  valuable  as  building  land. 

And  the  question  for  our  determination  is,  in  what  manner  and  on  what  principle 
is  the  succession  duty  in  respect  of  such  land  to  be  assessed  1  Whether,  on  the  one 
hand,  the  actual  beneficial  value  at  the  time  of  succession  is  to  be  looked  at,  or  whether, 
on  the  other  hand,  it  is  competent  to  the  Crown  to  any  and  what  extent  to  regard  the 
future  but  proximate,  I  had  almost  said  "  imminent,"  increase  in  value  which  awaits 
the  land  for  building  purposes.  The  governing  sections  of  the  Act  are  as  follows : — 
By  section  10  of  the  statute  every  successor  is  made  liable  to  pay  a  tax  "in  respect 
of  every  such  succession  according  to  the  value  thereof."  It  is  not  the  value  of  the 
"property"  or  "land,"  but  the  value  "of  his  succession"  which  is  the  object  of  the 
[372]  tax  and  the  criterion  of  its  amount.  In  the  course  of  the  argument  in  this  case 
various  modes  have  been  suggested  in  which  this  value  should  be  ascertained.  The 
results  obtained  are  so  widely  different  and  the  principles  of  so  universal  an  applica- 
tion, that  the  importance  of  arriving  at  a  true  determination  can  hardly  be  exaggerated. 
The  next  important  section  is  section  21.  It  provides  for  the  mode  in  which  the 
value  of  successions  to  real  properties  are  to  be  estimated,  and  it  declares  that  this 
shall  be  done  through  the  medium  of  an  annuity. 

This  annuity  once  ascertained,  the  rest  of  the  calculation  is  easy  enough,  and,  so 
far  as  I  am  aware,  admits  of  no  doubt.  Now,  for  calculating  this  annuity,  the  section 
desires  us  to  refer  to  the  "  annual  value  "  of  the  property. 

It  is  to  be  "an  annuity  equal  to  the  annual  value  of  the  property." 

And  here  it  is  that  the  question  arises,  what  is  the  meaning  of  the  "  annual  value 
of  the  property  1 "  The  meaning  attached  to  these  words  by  the  Crown  officers  is  as 
follows  : — That  the  land  should  be  valued,  taking  into  consideration  not  only  the  rent, 
profit,  or  benefit,  which  it  then  produces  or  is  capable  then  of  producing,  but  in 
addition  thereto,  the  future  advantages  which  may  attach  to  it  from  any  cause  what- 
ever; such  as  the  advantages  of  situation  (involving  building  or  occupation  value), 
mineral  strata  which  in  future  may  be  worth  working,  brick  earth  capable  of  future 
productiveness,  stone  which  in  future  may  be  quarried,  and  the  like.  All  these  matters 
should,  they  say,  be  brought  into  due  consideration,  and  a  present  capital  value  fixed 
on  that  basis. 

This  capital  value  so  ascertained  is  to  be  turned  into  an  annual  sum  at  31.  per  cent, 
which  will  then  represent  the  "annual  value"  intended  by  section  21.  So  that  if 
a  man  came  to  the  succession  of  an  acre  of  land  then  used  as  arable  [373]  land  and 
producing  40s.,  but  which  was  in  the  vicinity  of  a  large  and  increasing  town,  the 
"  annual  value  "  for  taxation  purposes  would  be,  not  the  40s.,  but  so  much  in  addition 
as  a  calculation  of  the  probable  future  value  of  the  land  reduced  to  an  average  annual 
value  would  add  thereto. 

But  is  this  the  annual  value  by  the  section  intended  1  There  are  several  grave 
objections  to  such  a  conclusion. 

In  the  first  place,  there  is  no  language  in  the  section  authorizing  the  recourse  to 
a  calculation  of  average  and  the  adjustment  of  a  hypothetical  annual  value  based  upon 
expectations,  however  well  founded,  of  the  future.  There  is  no  system  or  method  of 
making  such  a  valuation  indicated. 

The  only  words  are  "annual  value,"  and  these  without  more  would  seem  to  mean 
"actual"  "annual  value."  But  moreover  it  appears  that,  when  the  legislature  did  intend 
this  mode  of  calculation  to  be  adopted,  they  have  distinctly  said  so.  For  in  section  26, 
when  it  became  necessary  to  provide  for  the  case  of  manors  and  opened  working  mines, 
whose  annual  value  is  said  to  be  fluctuating,  the  Act  by  express  words  provides  "  that 
the  principal  value  of  such  property  shall  be  ascertained,  and  the  annual  value  thereof 
shall  be  considered  to  be  equal  to  interest  at  31.  per  cent,  on  the  amount  of  such 
principal."  This  section  is  very  instructive,  for  we  have  the  legislature  providing  for 
an  exceptional  case  the  very  system  which  it  is  now  contended  may  be  adopted  under 
section  21  for  the  common  case. 

But  there  is  this  further  objection.  The  provisions  of  section  21  declare  that  the 
annuity  representing  the  annual  value,  having  been  ascertained,  should  be  treated  as 
an  annuity  "  payable  during  the  residue  of  the  successor's  life  or  for  any  less  period 
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during  which  he  should   be  entitled   thereto,"   and  such   annuity  shall   be  valued 
according  to  the  table  in  the  schedule,  and  the  duty  charged  upon  such  value. 

[374]  The  object  of  taxation,  therefore,  was  the  actual  benefit  derived  by  the 
individual  and  not  the  property  itself. 

Each  successor  in  turn  is  intended  to  pay  a  duty  proportioned  to  the  duration  and 
extent  of  his  enjoyment  of  the  land  and  no  more. 

Any  system  of  charge  therefore  which  draws  into  the  calculation  a  prospective  and 
future  benefit,  uncertain  as  to  the  time  of  its  incidence,  has  the  vice  of  making  a 
tenant  for  life  or  a  shorter  period  pay  upon  the  footing  of  an  event  which  may  not 
occur  in  his  time,  and  for  a  benefit  which  may  not  accrue  during  his  tenancy. 

Now,  it  is  urged  that  if  some  system  is  not  adopted,  which  takes  account  of  a 
value  which,  though  future  and  uncertain,  may,  as  in  the  present  case,  be  something 
more  than  probable,  and  near  at  hand,  the  result  would  be  that  the  successor  would 
obtain  a  benefit  in  respect  of  which  he  would  pay  no  duty.  And  this  is  undoubtedly 
true.  And  it  is  the  strength  of  the  argument  on  the  part  of  the  Crown.  But  it  is 
by  no  means  plain  that  the  legislature  intended  to  prevent  such  a  result. 

If  the  question  lay  between  a  system  which  should  make  a  successor  pay  for  a 
benefit  he  might  never  receive,  and  one  under  which  a  successor  might  possibly  receive 
a  benefit  for  which  he  never  paid,  I  can  well  understand  that  the  latter  might  be  the 
alternative  chosen.  Moreover,  it  is  to  be  borne  in  mind  that  as  the  property  pays 
duty  afresh  as  it  passes  into  each  successive  hand,  the  Crown  will  receive  duty  on  the 
increased  value  at  the  next  devolution  of  the  property  after  such  value  has  accrued. 
And  this  was  probably  all  that  the  legislature  intended. 

But  there  is  another  side  to  the  question.  Landed  property,  more  especially 
houses,  may  fall  in  value  as  well  as  rise.  If  prospective  increase  is  to  find  a  place  in 
the  determination  of  "annual  value,"  prospective  decrease  [375]  ought  to  do  the 
same,  and  a  man  coming  into  possession  for  life  of  a  row  of  houses  in  London,  the 
actual  net  rental  of  which  was  then  very  high,  might  claim  the  right  to  insist  on  the 
probable  fall  in  value  of  his  house  property  as  situate  in  a  quarter  then  going  out 
of  fashion. 

It  is  not  easy  to  conclude  that  the  legislature  contemplated  these  hypothetical 
bases  of  value,  worked  out  by  calculations  both  complicated  and  uncertain,  and  still 
less  so  to  conclude  that  they  should  have  left  all  this  to  be  conveyed  (in  a  strictly  and 
remarkably  well  drawn  Act)  by  the  simple  words  '*  annual  value." 

The  truth  is,  that  anything  like  exact  justice  between  the  Crown  and  the  successor, 
forcing  him  on  the  one  hand  to  pay  to  the  last  farthing  for  all  that  he  receives,  and 
protecting  him  on  the  other  from  paying  for  anything  more  than  he  actually  enjoys, 
can  only  be  obtained  by  some  system  which  should  provide  for  the  incidence  of  the 
tax  at  the  time  when  the  increase  or  decrease  in  value  takes  place.  So  that,  instead 
of  the  succession  being  dealt  with,  and  its  value,  for  the  purpose  of  taxation,  ascertained 
once  for  all  at  the  time  of  the  successor  becoming  entitled,  the  account  would  be  kept 
ever  open,  and  the  tax  would  be  increased  or  reduced,  pari  passu,  with  the  rise  and 
fall  in  the  annual  value  of  the  succession. 

This  would  attain  perfect  adjustment  of  taxation  to  benefit,  but  it  would  be  in 
practice  perfectly  intolerable. 

And  the  legislature  have,  as  it  seems  to  me,  wisely  avoided  anything  of  the  kind, 
and  have  been  content  to  tax  improved  values  in  land  and  the  lucrative  possession  of 
land  used  for  building  in  the  hands  of  those  succeeding  to  land  then  so  used. 

Some  attempt  was  made  in  the  argument  to  contend  that  the  legislature  had  in 
fact  provided  for  this  intermittent  method  of  levying  the  tax,  and  reference  was  made 
to  [376]  section  .37  for  that  purpose,  which  speaks  of  a  successor  who  has  not  "  obtained 
the  whole  of  his  succession  at  the  time  of  the  duty  becoming  payable."  But  the 
learned  Solicitor  General,  whose  masterly  argument  threw  all  possible  light  on  the 
intention  of  these  various  clauses,  hardly  ventured  to  take  his  stand  on  this  section  37, 
which,  when  carefully  read,  is  obviously  framed  to  meet  a  totally  different  case. 

I  am,  in  the  result,  clearly  of  opinion  that  the  words  "annual  value"  mean  the 
actual  present  annual  value  of  the  land  at  the  time  of  the  succession. 

That  such  actual  annual  value  must  be  measured  (except  in  cases  where  mala  fides 
can  be  successfully  imputed)  by  the  money  benefit  which  the  successor  annually  derives 
from  the  land,  or  which  he  is  capable  of  deriving  from  it,  in  the  condition  and  used 
for  the  purposes  to  which  the  land  is  then  devoted. 
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The  facts  agreed  to  by  both  parties  in  reference  to  the  land  in  question  in  this  case 
are  very  peculiar. 

It  is  difficult  to  conceive  of  any  land  at  Liverpool  that  it  was  not  capable  of  being 
used  productively  for  any  purpose  during  ten  years  before  Lord  Sefton  came  to  his 
succession,  and  continued  in  that  state  until  seven  years  after  his  succession,  when 
portions  were  sold  for  building. 

But  with  the  correctness  of  these  facts  we  have  nothing  to  do.  I  am  bound  to 
accept  them  as  proved.  The  result,  therefore,  of  the  conclusions  which  I  have  above 
arrived  at  as  applied  to  this  case  will  be  that,  if  the  land  had  really  no  annual  value 
at  the  time  of  Lord  Sefton's  succession,  he  is  discharged  from  duty  in  respect  thereof. 

Martin,  B.  This  is  a  question  of  considerable  importance.  The  late  Earl  of 
Sefton  died  on  the  2nd  of  August,  185-5.  He  was  the  owner  of  land  in  Toxteth  Park, 
Liver-[377]-pool.  This  land  then  and  for  ten  years  previously  had  been  wholly 
unoccupied  and  unproductive,  and  was  incapable  of  being  used  productively  for  agri- 
cultural or  other  purposes,  and  no  income  or  annual  profit  had  been  derived  from  it. 
It  was  not  then  in  demand  or  marketable  as  building  land,  nor  capable  of  being  sold 
or  let  profitably  as  such ;  and  it  is  stated  that,  by  the  custom  of  Liverpool,  owners  of 
such  land  sell  it  absolutely  for  building,  and  do  not  let  it  upon  long  leases  or  otherwise 
dispose  of  it.  It  is  not  stated  whether  the  land  was  of  value  upon  the  2nd  of  August, 
1855,  when  the  defendant,  the  present  Earl,  became  possessed  of  it,  but  it  must  have 
been  of  very  great  value,  for  in  1862  he  sold  part  of  it  at  the  rate  of  upwards  of  40001. 
an  acre,  which  is  forty  times  the  value  of  the  best  agricultural  land. 

The  question  is,  whether  he  is  liable  to  succession  duty  ;  and  it  is  of  importance ; 
for  a  great  quantity  of  by  far  the  most  valuable  land  in  the  kingdom  is  similarly 
circumstanced.  When  noblemen  and  gentlemen  are  owners  of  land  in  the  immediate 
neighbourhood  of  large  towns,  and  new  streets  and  buildings  come  close  to  it,  it  is 
liable  to  constant  and  perpetual  trespass  ;  people  walk  over  it ;  carpets  are  beaten  on 
it;  children  play  on  it;  and  except  a  wall  be  built  round  it  (which  is  frequently  of 
little  avail),  or  constant  and  perpetual  legal  proceedings  for  trespass  be  kept  up,  it 
gets  into  the  condition  in  which  the  defendant's  land  was.  The  present  income  is  nil, 
but  the  land  is  of  enormous  value,  thousands  of  pounds  per  acre  more  valuable  than 
the  very  best  agricultural  land. 

The  contention  is,  that  the  succession  to  such  land  is  not  liable  to  succession  duty. 
This  depends  upon  the  construction  of  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51). 
It  may  be  that  the  case  is  one  omitted,  but  I  cannot  believe  it  was  the  deliberate 
intention  of  the  legislature  to  relieve  such  [378]  land  from  payment  of  duty.  The 
Acts  enacts  that  the  term  "  succession  "  shall  denote  property  chargeable  with  duty, 
and  by  section  2,  a  devolution  of  property  by  reason  whereof  any  person  shall  become 
beneficially  entitled  to  property,  or  the  income  thereof,  shall  be  deemed  to  confer  a 
"  succession."  If,  therefore,  a  man  becomes  beneficially  entitled  to  property  although 
there  be  no  annual  income,  there  is  conferred  upon  him  a  "  succession."  Now,  the 
defendant  became  entitled  to  the  property.  It  is  true  that  it  would  not  have  been 
wise  or  prudent  in  him  to  have  sold  it  immediately  upon  his  father's  death,  but, 
nevertheless,  it  could  have  been  sold,  and  many  successors  to  it  would,  by  reason  of 
their  pecuniary  circumstances,  have  been  compelled  to  sell  it,  and  it  would,  in  com- 
parison with  ordinary  land,  have  produced  an  enormous  money  price.  The  succession 
to  the  property  was  therefore  a  benefit,  and  a  great  one,  to  the  defendant.  The  10th 
section  imposes  the  duty,  and  enacts  that  there  shall  be  paid  in  respect  of  every  suc- 
cession, according  to  the  value  thereof,  a  duty  upon  such  value.  Now,  except  in  the 
cases  specially  provided  for,  as  timber  by  the  23rd  section,  and  advowsons  by  the 
21st,  the  duty  is  to  be  calculated  upon  the  value  of  an  annuity,  and  there  must 
therefore  be  an  annual  sum  for  the  basis  of  the  calculation,  and  unless  one  can  be 
attained  to,  the  taxation  cannot  be  effected. 

The  argument  on  the  part  of  the  defendant  was,  first,  that  such  property  as  the 
present  was  intended  by  the  legislature  not  to  be  subject  to  the  tax ;  but  in  this  I 
cannot  concur.  It  was  said  to  be  like  an  unopened  mine,  which  it  was  said  is  not  to 
be  considered  in  the  value  for  the  taxation;  but,  I  think  this  is  not  so.  By  the  21st 
section,  the  interest  of  the  successor  to  be  taxed  is  the  value  of  an  annuity  equal  to 
the  annual  value  of  the  property.  Now,  suppose  land  containing  coal,  which  the 
owner  did  not  think  fit  to  let,  [379]  was  situated  in  a  district  where  the  landowners 
generally  let  their  coal  at  rents,  which  is  very  generally  the  case ;  I  think,  in  estimating 
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the  annual  value,  the  rent  which  the  owner  could  get  for  the  coal  ought  to  be  taken 
into  consideration,  although  the  mere  circumstance  of  there  being  coal  under  land  in 
the  neighbourhood  of  which  no  coal  was  being  worked,  might  be  considered  as  not 
materially  adding  to  it.  If  this  were  otherwise,  the  consequence  would  be  that  one 
owner  of  land,  precisely  similarly  circumstanced,  who  let  his  coal,  would  pay  a  higher 
tax  than  another,  who,  for  his  own  convenience  and  possible  future  benefit,  at  his  own 
mere  will,  did  not  let  it.  Mines  may  afford  a  fluctuating  yefirly  income  in  two  ways. 
First,  to  the  person  actually  working  the  mine,  and  secondly,  to  the  owner  of  the  mine 
who  does  not  work  it  himself ;  it  being  a  very  frequent  practice  for  the  owner  of  land, 
under  which  there  is  a  mine,  to  let  it  at  a  minimum  rent  certain,  but  to  increase 
according  to  the  quantity  of  mineral  got.  I  do  not  think  that  any  inference  can  be 
drawn  from  this,  that  an  unopened  mine  is  to  be  excluded  from  the  calculation  of  value 
under  the  21st  section.  The  26th  section  was  relied  upon  to  shew  that  this  was  so, 
but  I  do  not  think  it  does.  The  section  deals  with  property  of  a  fluctuating  yearly 
income  ;  and  the  first  instance  is  a  manor  which  is  clearly  of  that  character,  the  second 
instance  is  an  opened  mine.  It  was  argued  that  the  22nd  and  26th  sections  shewed 
that  real  property  to  be  taxed,  except  that  in  respect  of  which  express  provision  was 
made,  must  be  capable  of  yielding  yearly  income,  either  not  of  a  fluctuating  character 
or  of  a  fluctuating  one.  But  the  39th  section,  in  my  opinion,  conclusively  shews  that 
it  was  the  intention  of  the  legislature,  that  all  real  property,  however  disposed  or 
circumstanced,  should  be  subject  to  the  tax ;  and  the  inference  from  it  seems  to  me 
irresistible,  that  all  beneficial  succession  to  real  property  should  be  subject  to  the  duty. 

[380]  It  was  secondly  contended  on  behalf  of  the  defendant,  what  in  my  opinion 
is  the  real  difficulty  in  the  case,  that  the  statute  has  not  expressly  provided  for  it. 
If  the  39th  section  had  been  framed  like  the  26th,  there  would  be  no  difficulty,  for 
the  latter  provides,  first,  for  an  agreement  between  the  Commissioners  and  the  successor ; 
and  if  this  cannot  be  done,  it  enacts  a  very  reasonable  rule,  viz.,  that  the  principal 
value  of  the  property  shall  be  ascertained,  and  the  annual  value  shall  be  considered 
to  be  three  per  cent,  on  the  amount  of  principal  value. 

The  result  of  the  argument  is  that,  in  my  opinion,  the  legislature  did  not  intend 
that  property  circumstanced  like  the  present  should  be  free  from  the  tax.  It  would 
be  most  unjust  and  unfair  to  owners  of  agricultural  or  grazing  lands,  which  constitute 
the  great  bulk  of  the  land  of  the  kingdom,  that  a  tax  should  be  imposed  upon  them 
in  respect  of  land  not  one  hundredth  part  of  the  value  of  the  land  alleged  to  be  free ; 
and  in  order  to  prevent  such  injustice,  I  am  prepared  either  to  apply  the  37th  section, 
and  hold  this  case  to  be  within  it,  viz.,  that  the  defendant  did  not  at  the  time  of  his 
father's  death  obtain  the  whole  of  his  succession,  and  that  he  is  chargeable  with  duty 
on  the  value  of  the  property  or  benefit  from  time  to  time  obtained  by  him,  to  be 
calculated  according  to  the  mode  prescribed  by  the  26th  section,  that  is,  at  the  rate 
of  three  per  cent,  upon  the  amount  of  the  sales ;  or  that  the  word  "  compound  "  in  the 
39th  section  means  to  "fix"  or  "assess,"  and  gives  the  Commissioners  authority  to 
impose  a  duty,  which,  of  course,  must  be  done  in  conformity  with  the  spirit  of  the  act 
of  parliament.     I  am,  therefore,  of  opinion  that  the  Crown  is  entitled  to  judgment. 

Pollock,  C.  B.  In  this  case  I  am  of  opinion  that  the  defendant  is  entitled  to  our 
judgment ;  first,  because  I  think,  on  the  true  construction  of  the  Act  under  which  the 
[381]  claim  of  the  Crown  is  made,  actual  annual  value  is  the  basis  on  which  the 
succession  duty  is  to  be  calculated,  and  not  possible  or  prospective  annual  value; 
secondly,  because  the  special  provisions  made  in  certain  cases,  such  as  timber,  trees 
and  wood,  advowsons,  fines  on  beneficial  leases,  and  opened  mines,  afi'ord,  in  my  judg- 
ment, strong  evidence  that  such  a  case  as  the  present  was  not  to  be  dealt  with  in  the 
way  proposed,  without  some  clause  in  the  Act  to  authorize  it ;  and,  lastly,  because, 
if  the  principle  on  which  the  present  claim  is  made  be  a  sound  one,  it  must  apply  to 
cases  where  the  present  annual  value  is  less  than  (prospectively)  it  will  probably 
become,  as  well  as  to  cases  where  it  is  absolutely  nothing ;  and  it  is  to  my  mind 
perfectly  clear  that  the  Act  was  not  framed  with  any  such  intention. 

The  real  question  before  us  is,  what  is  the  meaning  of  annual  value  in  the  21st 
section  1  Does  it  mean  present  actual  annual  value,  or  does  it  mean  the  annual  value 
which  the  owner  might  immediately  obtain  from  it,  were  he  minded  to  apply  it  to 
a  diflferent  purpose,  or  the  possible  prospective  value  which  there  is  every  reason  to 
suppose  it  will  attain  in  a  very  few  years  ?  I  am  of  opinion  that  it  means  present 
actual  annual  value.     The  23rd  section  makes  a  special  provision  for  timber,  trees,  or 
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wood,  which  timber  is  to  be  paid  for  when  sold.  The  successor  to  timber  is  not  bound 
to  sell  it ;  he  may  (if  so  minded)  allow  it  to  stand  as  an  ornament  to  his  estate  till 
it  has  lost  all  value  as  timber,  and  then  he  will  pay  nothing.  The  24th  section  makes 
a  similar  provision  as  to  an  advowson.  A  successor  to  an  advowson  is  chargeable 
only  for  any  profit  he  may  make  by  selling  it,  or  by  selling  a  next  presentation ;  but 
he  is  not  chargeable  on  account  of  the  possibility  of  profit  if  he  does  not  avail  himself 
of  it  by  disposing  of  either  the  advowson  or  the  next  presentation.  The  25th  section 
provides  for  fines  on  beneficial  leases.  The  [382]  26th  section  gives  the  rule  for 
manors,  opened  mines,  and  other  real  property  of  a  fluctuating  yearly  income ;  but  a 
successor  having  valuable  mineral  property  is  not  bound  to  open  mines  or  to  pay  for 
their  value,  if  for  any  reason  he  determines  not  to  open  them.  When  opened  and 
worked  they  will  come  into  charge  as  part  of  the  succession,  and  may  have  an  annual 
value,  or  be  wholly  unproductive.  The  value  of  timber,  when  actually  sold,  of  an 
advowson  turned  into  "  money  or  money's  worth,"  of  a  fine  on  renewing  a  beneficial 
lease,  of  the  "income"  of  "an  opened  mine" — "after  deducting  all  necessary  out- 
goings " — are  easily  ascertained.  But  the  possible  future  demand  for  land  as  building 
land  (not  at  the  time  of  the  succession  in  respect  of  which  the  duty  is  claimed  in 
demand  at  all,  which  is  the  case  here)  is  utterly  incapable  of  present  appreciation ; 
and  there  are  obvious  reasons  why  the  fluctuating  value  of  real  property  should  not 
be  an  element  in  fixing  the  amount  of  duty  to  be  paid  by  a  successor.  If  the  probable 
increase  in  value  is  to  be  estimated,  the  probable  decrease  ought  to  be  taken  into 
account.  If  increased  duty  is  to  be  paid  when  land  rises  in  value  after  a  successor  has 
obtained  possession  of  it,  duty  ought  to  be  returned  should  its  value  fall.  But  if  the 
principle  of  this  claim  be  correct,  the  successor  to  a  mansion  and  park,  close  to  a 
large  town,  and  adapted  immediately  for  building,  ought  to  pay,  not  according  to  the 
fair  rental  of  the  estate  as  it  is,  but  according  to  the  increased  value,  if  it  were  sold 
for  building  land  :  a  claim  which  I  think  could  not  be  made,  and  if  made,  could  not 
be  supported.  The  proprietor  of  property  in  this  country  has  a  right  to  make  what 
reasonable  use  of  it  he  pleases,  and  sometimes  even  an  unreasonable  use,  and  he  is  not 
bound  so  to  use  it  as  to  yield  the  largest  revenue  to  the  government,  or  to  pay  taxes 
as  if  he  did.  A  landed  proprietor,  whose  park  is  over  the  most  [383]  valuable  mineral 
property,  has  a  right  to  say,  "  I  prefer  living  where  my  ancestors  have  lived  to  obtaining 
the  wealth  which  opening  the  mines  would  afford ; "  and  on  a  succession  to  such 
property,  the  duty,  in  my  judgment,  ought  to  be  calculated  on  the  fair  rental  which 
such  a  residence  and  park  would  command,  and  without  any  reference  to  the  value 
of  the  undisturbed  minerals.  The  last  consideration  which  I  shall  present  is  this. 
According  to  the  principle  involved  in  the  present  claim,  if  the  proprietor  of  a  large 
estate  did  not  make  the  most  of  it,  and  exact  the  largest  rent  it  was  capable  of  aff'ording 
on  a  succession,  the  successor  might  be  called  upon  to  pay  according  to  a  valuation 
to  be  made,  not  of  what  its  annual  value  actually  was,  but  upon  that  which  it  might 
be  made  to  produce :  a  proposition  which  I  think  cannot  be  supported. 

For  these  reasons  I  think  our  judgment  ought  to  be  for  the  defendant. 

Channell,  B.,  said, — I  was  obliged  to  leave  the  Court  in  the  course  of  the  argu- 
ment to  attend  at  Chambers,  and  consequently  heard  only  a  part  of  Mr.  Mellish's 
argument,  and  no  part  of  the  reply  for  the  Crown.  Under  these  circumstances, 
I  take  no  formal  part  in  the  decision  of  the  Court.  I  have,  however,  carefully  read 
and  considered  the  judgments  prepared  by  my  brother  Martin,  and  by  the  Lord  Chief 
Baron  and  my  brother  Wilde,  and,  so  far  as  I  can  with  propriety  express  an  opinion, 
I  agree  in  the  result  at  which  the  Lord  Chief  Baron  and  my  brother  Wilde  have 
arrived. 

Judgment  for  the  defendant. 

[384]  King,  Bulwer  and  Others  v.  Walker.  July  6,  1863. — To  a  declaration 
on  a  valued  time  policy,  averring  a  total  loss,  the  defendant  pleaded  only  a  plea 
of  fraudulent  concealment.  Held,  that  a  total  loss  was  not  admitted,  for  if  that 
allegation  had  been  traversed  the  plaintiff  might  have  recovered  as  for  a  partial 
loss. — On  the  23rd  September,  1859,  a  ship  having  been  compelled  by  sea-damage 
to  put  into  a  port  near  the  Cape  of  Good  Hope,  the  master  had  her  surveyed, 
and  on  the  18th  of  October,  1859,  wrote  to  the  ship's  husband  at  Liverpool 
describing  what  had  happened,  and  telling  him  to  give  the  underwriters  notice. 
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On  the  18th  November  he  again  wrote  describing  the  damaged  state  of  the  ship, 
and  stating  that  in  the  opinion  of  the  surveyors  she  could  not  go  home  with  a 
partial  repair,  but  that  she  would  not  be  worth  the  amount  it  would  take  to 
repair  her.  This  letter  was  forwarded  to  the  underwriters.  On  the  24th 
November  the  master  executed  a  notarial  act  of  abandonment,  and  on  the 
9th  December  sold  the  ship.  On  the  20th  December  he  again  wrote  to  the 
ship's  husband  stating  that  it  would  be  for  the  interest  of  all  concerned  to 
abandon  and  sell,  instead  of  repair,  and  that  he  had  accordingly  sold  the  ship, 
and  he  requested  due  notice  to  be  given  to  the  underwriters,  who  were  then 
informed  of  the  sale.  The  ship  would  not  in  fact  have  been  worth  the  expense 
of  repair.  Held,  that  there  was  no  suflScient  notice  of  abandonment  to  make  a 
constructive  total  loss. 

[S.  C.  33  L.  J.  Ex.  167  ;  9  Jur.  (N.  S.)  1157  ;  13  W.  R.  232 ;  9  L.  T.  259  : 
affirmed  1864,  3  H.  &  C.  209.] 

The  first  count  of  the  declaration  stated  that  the  plaintiffs,  before  and  at  the  time 
of  making  the  policy  of  insurance  hereinafter  mentioned,  and  thence  continually  until 
the  1st  of  March,  1860,  were  shipowners,  and  members  together  with  the  defendant 
any  other  persons  of  a  society  or  association,  called  "  The  Mutual  Marine  Insurance 
Association  for  the  Port  of  Stockton,"  and  the  ship  hereinafter  mentioned  and  certain 
ships  of  the  defendants  were  from  the  day  of  the  date  and  making  of  the  said  policy 
of  insurance  admitted  into  and  entered  in  the  said  Society,  and  at  all  times  hereinafter 
mentioned  continued  to  be  and  were  so  entered ;  and  the  plaintiffs,  to  wit,  on  the  1st 
day  of  March,  a.d,  1859,  caused  to  be  made  a  policy  of  insurance  purporting  thereby 
and  containing  therein  that  W.  Bulwer  and  J.  King,  as  well  in  their  own  name  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to  whom  the 
same  did,  might,  or  should  appertain,  in  part  or  in  all,  did  make  assurance  and  cause 
them  and  every  of  them  to  be  insured,  lost  or  not  lost,  at  and  from  the  meridian 
of  the  1st  day  of  March,  1860,  upon  the  body,  tackle,  apparel,  ordnances,  munition, 
artillery,  boat  and  other  furniture  of  and  in  the  good  ship  or  vessel  called  the 
"  William  Willmett ; "  and  that  it  should  be  lawful  for  the  said  ship  to  proceed  and 
sail  to  [385]  and  touch  and  stay  at  any  port  or  ports,  places  whatsoever,  without 
prejudice  to  that  insurance.  And  that  the  said  ship,  &c.,  for  so  much  as  concerned 
the  assured,  by  agreement  between  the  assured  and  assurers  in  that  policy,  was  and 
should  be  valued  at  20001.  (The  declaration  then  set  out  the  usual  clause  enumer- 
ating *'  the  adventures  and  perils "  insured  against ;  the  common  memorandum  or 
warranty  to  be  free  of  average,  and  the  rules  of  the  Association :  (a)  it  also  stated 
that  the  policy  was  subscribed  for  6001.,  and  in  consideration  that  the  plaintiffs,  at 
the  defendant's  request,  paid  3s.  per  cent,  on  the  said  sum  of  6001.  the  defendant 
became  an  insurer  to  the  plaintiffs  of  his  proportion  of  the  said  sum  of  6001.,  to  wit, 
601.)  Averments :  that  during  the  said  space  of  twelve  calendar  months,  and  during 
the  continuance  of  the  risk  insured  against,  the  said  ship  was  by  the  force  and  violence 
of  the  winds  and  waves  and  by  the  perils  of  the  seas  damaged  beyond  3  per  cent,  and 
wholly  lost;  and  at  the  time  of  the  said  loss  the  said  ship  remained  and  was  insured 
in  the  said  sum  of  6001.  by  the  said  Association  for  the  period  and  on  the  terms  of  the 
said  policy  mentioned  ;  and  all  conditions  were  fulfilled,  and  all  things  happened,  and 
all  times  elapsed,  to  entitle  the  plaintiff  to  be  indemnified  for  and  against  the  said  loss, 
according  to  the  said  policy,  and  to  payment  by  the  defendant  of  his  proportion, 
according  to  the  said  policy  and  rules  and  regu-[386]-lations,  of  the  said  sum  of  6001., 
to  wit,  the  sum  of  601.     Breach  :  non-payment. 

(a)  Rule  13  was  as  follows : — "  If  any  ship  insured  in  these  Associations  shall 
cause,  do,  or  sustain  damage  of  any  nature  or  kind  whatsoever,  or  shall  be  seized  or 
confiscated,  the  owner  shall,  as  early  as  circumstances  will  possibly  permit,  apprise 
the  secretary  thereof  with  every  particular  respecting  such  claim ;  and  shall  when 
required  produce  protest  and  other  necessary  documents ;  and  such  owner  shall  not 
without  the  sanction  of  the  committee  (unless  his  ship  be  in  a  foreign  port)  commence 
any  repairs  except  such  as  may  be  deemed  necessary  for  the  immediate  safety  of  the 
ship ;  or  settle  or  compromise  any  disputes  about  any  claim,  or  prosecute  or  defend 
any  action  or  suit  in  relation  thereto." 
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The  second  count  alleged  a  refusal  by  the  defendant  to  have  the  loss  settled  by  a 
committee  according  to  the  rules  and  regulations. 

Plea.  That  the  defendant  became  an  insurer  to  and  promised  the  plaintiffs  as  in 
the  declaration  mentioned,  after  the  said  ship  or  vessel  had  sailed  and  whilst  she  was 
upon  a  certain  voyage  on  the  high  seas;  and  that  he  became  such  insurer  and  so 
promised  as  aforesaid  through  and  by  means  of  the  fraudulent  concealment  by  the 
plaintiffs  from  the  defendant  of  certain  facts  and  information  which,  at  the  time  of 
the  defendant  becoming  such  insurer  and  so  promising  as  aforesaid,  were  known  to  the 
plaintiffs,  and  were  then  material  to  be  known  by  and  ought  to  have  been  com- 
municated to  the  defendant,  but  of  which  the  defendant  had  no  notice  or  knowledge, 
to  wit,  that  at  the  time  when  the  said  ship  or  vessel  so  sailed  upon  the  said  voyage  as 
aforesaid  she  was  unseaworthy ;  and  before  she  sailed  upon  such  voyage  she  had  been 
surveyed  by  certain  surveyors  of  ships  appointed  by  the  said  committee  of  manage- 
ment of  Lloyd's  registry  of  ships,  and  had  thereupon  been  reported  by  such  surveyor 
to  be,  and  in  fact  then  was,  in  such  a  condition  as  not  to  be  entitled  to  any  character 
upon  the  said  registry,  and  remained  and  was  in  such  condition  from  the  time  of  such 
survey  until  and  at  the  time  of  her  sailing  upon  the  said  voyage  as  aforesaid ;  and 
that  at  the  time  of  the  defendant  becoming  such  insurer  and  so  promising  as  aforesaid 
the  said  ship  or  vessel  was  unseaworthy.     Issue  thereon. 

At  the  trial,  before  Keating,  J.,  at  the  Liverpool  Spring  Assizes,  1863,  the 
following  facts  (a)  appeared  : — Throughout  [387]  the  year  1859  the  plaintiffs  and  the 
defendant  and  other  persons  were  members  of  a  Marine  Insurance  Club,  called 
"The  Mutual  Marine  Insurance  Association  for  Stockton,"  and  had  ships  entered 
in  the  club,  and  the  plaintiffs'  ship,  the  "  William  Willmett,"  was  so  entered.  On  the 
1st  day  of  March,  1859,  the  plaintiffs  caused  themselves  to  be  insured  in  the  club 
by  a  policy  in  the  usual  form  for  6001.  from  that  date  to  the  1st  March,  1860,  on  the 
"  William  Willmett,"  valued  at  20001.  By  words  at  the  foot  of  the  policy  it  was 
agreed  that  the  rules  of  the  club  should  form  part  of  it.  The  policy  was  under- 
written on  behalf  of  the  defendant  and  the  other  members  of  the  club,  with  their 
authority  each  to  bear  his  proportion  of  the  policy  according  to  the  sums  mutually 
insured  by  them. 

In  May,  1859,  the  ship  "William  Willmett,"  being  seaworthy,  set  sail  with  a 
cargo  of  teak  on  a  voyage  from  Moulmein,  in  India,  to  Falmouth  with  the  plaintiff 
King  for  her  master.  The  plaintiff  Bulmer,  residing  at  Middlesborough,  was  the  ship's 
husband.  On  the  23rd  of  September,  1859,  she  had  sustained  such  damage  from  the 
perils  insured  against  that  it  was  necessary  to  make  for  Simon's  Bay,  near  the  Cape 
of  Good  Hope,  where  the  ship  was,  on  the  27th  September,  accordingly  brought  to 
anchor. 

Next  day  plaintiff  King  made  a  notarial  protest,  and  the  ship  was,  on  the  same 
day,  surveyed  by  proper  surveyors.  The  surveyors  recommended  that  the  vessel 
should  forthwith  be  lightened  by  discharging  a  portion  of  her  cargo  and  trimmed,  so 
as  to  bring  the  leak  (then  3  or  4  feet  under  water)  well  out  for  further  examination 
or  repair.  By  the  next  mail  from  the  Cape  to  England,  viz.,  on  the  18th  October, 
1859,  plaintiff  King  wrote  to  plaintiff  Bulmer,  describing  what  had  happened,  and 
telling  him  to  give  the  club  notice  of  the  accident  to  the  ship.  The  letter  was  accord- 
ingly, on  the  28th  November,  1859,  for- [388]- warded  by  Bulmer  to  and  received  by 
the  club  of  the  defendant.  Captain  King's  letter  contains  this  passage,  "  I  am  using 
my  best  exertions  to  get  the  ship  made  tight  and  on  her  voyage  again  in  the  cheapest 
manner,  and  in  the  shortest  time  possible.  Everything  is  very  high  in  price,  and  it 
will  be  difficult  to  keep  an  average  bill  low." 

Another  survey  was  made  on  the  23rd  October,  1859,  and  the  same  surveyors, 
after  mentioning  some  damage  received  by  the  ship,  recommended  that  she  should 
be  still  more  lightened  in  order  to  enable  them  to  better  examine  the  ship,  and  to 
recommend  the  repairs  to  be  effected  to  enable  the  vessel  to  proceed  to  sea  in  a  fit  and 
proper  condition. 

The  third  survey  was  made  on  the  5th  November,  1859,  and  the  same  surveyors 
made  a  report  stating  particulars  of  the  damage  to  and  the  state  of  the  ship,  and 
giving  a  specification  of  the  repairs  which  they  recommended  and  considered  necessary. 

(a)  The  facts  here  stated  are  those  agreed  upon  by  counsel  on  appeal  to  the 
Exchequer  Chamber. 
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By  the  next  mail  to  England  the  plaintiff  King  sent  to  plaintiff  Bulmer  at 
Middlesborough  the  following  letter,  stating  the  facts  : — 

"Simon's  Bay,  Cape  of  Good  Hope, 
"Nov.  18th,  1859. 
"Dear  Brother, — I  wrote  to  you  on  the  18th  ult.,  and  again  on  the  1st,  detailing 
our  situation  here.  Since  that  I  have  had  a  survey  on  the  state  of  the  ship,  the  cargo 
being  nearly  all  out.  I  find  the  vessel  very  much  shaken  and  damaged,  the  surveyors 
recommend  heaving  down  thoroughly,  caulking  most  of  the  fastenings  of  both  hold 
and  deck ;  beams  replaced,  as  they  are  all  started ;  5  new  hold  beams  and  3  deck 
beams  ;  the  hooks  forward  to  be  replaced,  stem  brought  to  its  place  again,  and 
fastened  with  6  iron  knees  outside  and  screw  bolts ;  all  new  trenails  from  mainmast 
forward.  The  sea  has  struck  the  ship  with  such  force  that  [389]  it  has  sent  her 
completely  out  of  shape,  and  started  almost  every  fastening.  Many  of  the  trenails 
are  broken  in  halves ;  2  or  3  of  the  hold  beams  iron  knees  are  broken,  and  the  rudder 
is  all  to  pieces.  The  seams  in  the  top  have  opened  considerably,  and  the  fastenings 
all  started;  in  fact,  the  whole  of  the  port  side  works  in  and  out  1|  inches,  and  the 
surveyors  very  much  doubt  whether  or  not  she  would  bear  heaving  down  at  all,  as 
there  is  always  a  swell  on  more  or  less.  There  are  6  or  7  stanchions  gone  on  deck, 
and  some  bulwarks,  and  as  there  is  no  zinc  here  she  would  have  to  be  sheathed  with 
Muntz's  metal.  In  addition  to  the  above  there  are  some  minor  things  to  be  replaced 
to  effect  those  repairs.  I  advertised  for  tenders,  and  the  following  is  the  amount  each 
party  will  undertake  the  job  for : — 

"  Mr.  G.  R.  Budge 
Messrs.  Bartlett  &  Co.,  about 
Mr.  C.  Eobinson 

The  two  last  sums  do  not  include  iron  work.  These  tenders  I  consider  very  high, 
but  find  the  work  cannot  be  done  for  less  in  this  place.  Under  these  circumstances 
I  deemed  it  best  to  consult  with  the  surveyors  upon  the  above  tenders,  and  they  have 
given  it  as  their  opinion  that  the  ship  could  not  go  home  with  a  partial  repair,  but 
that  she  would  not  be  worth  the  amount  it  would  take  to  repair  her.  I  have,  in  con- 
sequence of  this,  asked  the  opinion  of  the  highest  legal  authority  here  as  to  what  is 
best  to  be  done,  but  am  unable  to  get  the  opinion  by  this  mail.  My  own  opinion  is 
that  it  will  be  better  for  the  interest  of  all  parties  to  sell  the  ship  and  send  the  cargo 
on,  especially  as  experience  has  proved  that  the  repairs  of  a  ship  here  usually  exceed 
the  estimates  by  about  101.  per  cent.  Give  the  different  clubs  notice  of  our  position, 
and  trusting  you  are  all  well, — I  remain,  &c., 

"J.  R.  King,  Bk.  'William  Wilmett'  of  Stockton. 

[390]  "  I  will  write  you  by  the  first  opportunity  after  I  receive  the  opinion  ;  this 
mail  leaves  Cape  Town  on  the  20th.  I  enclose  the  card  of  the  firm  who  are  acting  as 
my  agents.  "J.  R.  K." 

This  letter  plaintiff  Bulmer  forwarded  to  the  club  immediately  on  receiving  it,  viz. 
on  the  27th  December,  1859,  and  it  was  received  by  them  in  the  course  of  post.  The 
letter  from  Captain  King  to  Bulmer  on  the  1st  November,  1859,  mentioned  in  Captain 
King's  letter  of  the  18th  of  November,  1859,  was  not  put  in  evidence  by  the  plaintiffs, 
nor  did  its  contents  appear. 

On  the  21st  of  November  the  Attorney  General  of  the  Cape  of  Good  Hope  wrote 
that  in  his  opinion  it  was  the  duty  of  the  captain,  on  the  assumption  that  the  surveyors 
considered  that  the  costs  of  the  repairs  would  clearly  exceed  the  repaired  value,  to 
sell  at  once,  reporting  the  abandonment  and  sale  to  the  owners,  in  order  that  they 
might  give  notice  of  abandonment ;  and  he  added  as  his  opinion  that,  the  calamity 
having  occurred  at  such  a  distance,  the  master  was  turned  by  the  emergency  into  an 
agent  for  the  underwriters  to  sell  without  giving  them  an  election  to  repair. 

The  ship's  repaired  value  would  have  been  clearly  less  than  the  costs  of  the  repairs 
necessary,  according  to  the  evidence  of  the  surveyors,  to  make  the  ship  seaworthy,  or 
capable  of  continuing  the  voyage  with  cargo  or  in  ballast ;  and  the  said  surveyors,  on 
the  14th  of  November,  1859,  expressed  their  judgment  that  the  best  course  for  all 
concerned  in  the  ship  would  be  to  abandon  her,  and  sell  her  for  the  benefit  of  whom- 
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soever  the  same  might  concern.  That  judgment  was  declared  by  the  surveyors  in  a 
declaration  signed  by  them,  and  was  attested  by  a  notarial  act,  signed  by  a  notary 
public,  and  dated  the  24th  November,  1859. 

[391]  The  plaintiff  King,  as  master  of  the  "  William  Willmett,"  accordingly,  on 
the  24th  day  of  November,  1859,  by  a  notarial  act  of  abandonment,  purported  to 
abandon,  cede,  and  lease  all  and  every  the  right,  title,  estate,  property,  profit,  and 
interest,  claim  and  demand  whatsoever  of  and  belonging  to  the  owners  of  the  ship 
"  William  Willmett,"  of  and  in  the  said  ship,  her  tackle,  apparel  and  furniture,  to  the 
use  of  the  several  underwriters  of  the  policies  effected  on  the  ship  and  cargo,  he 
holding  the  insurers  bound  to  pay  the  whole  sums  insured,  and  putting  the  under- 
writers in  the  place  of  the  owners,  giving  them,  the  underwriters,  all  advantage  which 
might  arise  from  the  sale  of  the  ship. 

On  the  9th  of  December,  in  the  year  of  our  Lord  1859,  the  plaintiff  King  sold  the 
ship  for  the  best  price  which  could  be  obtained  by  public  auction,  and  the  net  proceeds 
of  the  sale  was  the  sum  of  1 241.  3s.  7d.,  which  sum  had  been  received  by  the  captain 
before,  but  had  not  been  paid  over  or  accounted  for  to  the  underwriters  up  to  the  time 
of  the  trial. 

On  the  20th  December,  1859,  the  plaintiff  King  wrote  to  the  plaintiff  Bulmer  the 
following  letter,  and  sent  it  by  the  next  mail,  the  mails  from  the  Cape  being 
monthly  : — 

"  Cape  Town,  Cape  of  Good  Hope, 
"December  20th,  1859. 

"Dear  Brother, — I  beg  to  enclose  duplicate  of  my  letter  under  date  the  18th  ult. 
per  last  mail,  and  I  now  have  to  advise,  having  obtained  the  opinion  of  the  first 
authorities  in  the  place,  as  to  the  best  course  to  be  pursued  in  the  matter  of  the 
'William  Willmett,'  and  which,  being  in  conformity  with  my  own,  that  it  would  be 
for  the  interest  of  all  concerned  to  abandon  and  sell,  instead  of  repair,  I  accordingly 
sold  the  ship  and  apparel  by  public  auction  on  the  9th  instant,  the  whole  realizing 
about  2801.  gross. 

"  I  then  advertized  for  a  vessel  to  carry  the  cargo  to  its  [392]  destination,  and 
had  three  offers,  the  lowest  I  was  unwillingly  obliged  to  reject  as  the  vessel  would  not 
have  carried  more  than  230  loads.  I  therefore  accepted  the  second  at  35s.  in  full,  this 
vessel  being  the  '  Kate  Swanton,'  Captain  Carrington. 

"  The  '  Kate  Swanton '  will  be  ready  to  receive  cargo  next  week.  I  shall  super- 
intend the  loading  and  forwarding,  which  I  have  no  doubt  will  be  completed  by  the 
time  the  next  mail  steamer  leaves ;  by  which  opportunity  I  purpose  taking  passage 
myself,  and  will  bring  all  documents  relating  to  this  unfortunate  affair  with  me. 

"I  duly  advise  the  shippers  at  Moulmein  of  the  disaster  to  my  ship,  and  the 
forwarding  of  the  cargo  in  another  bottom. 

"  I  am  doing  all  I  can  for  the  interest  concerned. — Yours,  &c., 

"  J.  R.  King. 

"  Give  the  underwriters  due  notice.  "  J.  R.  K." 

Directly  the  plaintiff  Bulmer  received  this  letter  he  wrote  to  the  secretary  of  the 
club  the  following  letter  : — 

"50  Albert-road,  Middlesboro,' 
"  To  John  Smith.  "  "30th  January,  1860. 

"  Respected  Sir, — I  have  this  day  received  another  letter  from  Captain  King,  dated 
Cape  Town,  20th  of  December,  1850,  stating  that  he  had  sold  the '  William  Willmett' 
by  public  auction,  on  the  9th  of  that  month,  for  the  benefit  of  all  concerned,  and  that 
she  had  realized  2801.  gross,  and  that  he  had  forwarded  the  cargo  in  another  ship. 
If  you  wish  it  I  will  forward  you  the  letter.  Captain  King  would  leave  on  the  20th 
of  this  month  for  England,  where  he  hopes  to  arrive  by  the  7th  of  March,  and  he  will 
bring  all  the  necessary  documents  with  him. — Respectfully,  "  W.  Bulmee." 

[393]  This  letter  (of  the  30th  of  January)  was  duly  received  by  the  secretary. 

The  plaintiff  Bulmer,  on  his  examination,  stated,  in  general  terms,  that  he  duly 
forwarded  Captain  King's  letters  to  the  secretary  of  the  club,  but  did  not  give  any 
specific  evidence  as  to  the  precise  time  when  he  forwarded  the  letter  of  the  20th  of 
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December,  1859.     He  also  stated  that  the  original  letters  of  Captain  King  from  the 
Cape  were  returned  to  him  by  the  secretary. 

The  secretary  resided  at  Stockton,  and  the  usual  mode  of  communication  between 
them  was  by  post. 

The  defendants  failed  to  prove,  and  abandoned  their  plea,  and  admitted  that  the 
plaintiffs  were  entitled  to  the  verdict,  as  for  a  partial  loss,  but  contended  that  a  total 
loss  wfis  not  admitted  on  the  pleadings,  and  that  due  abandonment  and  notice  were 
necessary  in  order  to  entitle  the  plaintiffs  to  recover,  as  for  a  total  loss,  and  that  such 
abandonment  had  not  taken  place  or  notice  been  given. 

The  learned  Judge  ruled  :  first,  that  a  total  loss  was  admitted  on  the  record  ;  and, 
secondly,  that,  if  abandonment  and  notice  of  abandonment  were  necessary,  there  was 
sufficient  evidence  thereof,  reserving  leave  to  the  defendant  to  move  on  these  points ; 
and  the  learned  Judge  directed  the  verdict  to  be  entered  for  the  plaintiffs,  as  for  a 
total  loss,  subject  to  be  reduced  to  a  partial  loss  on  the  points  reserved,  the  amount 
to  be  ascertained  by  reference  to  an  average  adjuster. 

E.  James,  in  last  Easter  Term  (April  18),  obtained  a  rule  to  shew  cause  why  the 
verdict  found  for  the  plaintiffs,  as  for  a  total  loss,  should  not  be  set  aside  and  a  verdict 
entered  as  for  a  partial  and  average  loss  only  ;  or  why  a  new  trial  should  not  be  hjvd 
for  misdirection,  on  the  ground  in  either  case :  first,  that  there  was  no  evidence  of  a 
total  loss  either  [394]  absolute  or  constructive ;  second,  that  the  defendant  was  not 
precluded  from  contending  that  the  loss  was  a  partial  or  average  one  only ;  against 
which 

Temple  and  Hindmarch  (with  whom  was  T.  E.  Chitty)  shewed  cause  in  last 
Trinity  Term.(a)  First,  upon  these  pleadings  a  total  loss  is  admitted.  The  declara- 
tion contains  an  averment  that  "  the  said  ship  was  by  force  and  violence  of  the  winds 
and  waves  and  by  the  perils  of  the  seas  damaged  beyond  3  per  cent,  and  wholly  lost:" 
the  only  plea  is  fraudulent  concealment  of  unseaworthiness.  The  defendant  relies  on 
Gardiner  v.  Croasdale  (2  Burr.  904),  where  it  was  held  that  in  an  action  for  a  total 
loss  the  plaintiff  might  recover  for  a  partial  loss.  Lord  Mansfield  there  said  :  "  As  to 
the  effect  of  a  judgment  by  default.  The  defendant  could  not  have  been  hurt  by  a 
judgment  by  default.  For  the  plaintiflF  could  not  have  recovered,  even  upon  a  writ 
of  inquiry,  any  greater  damages  than  the  plaintiff  could  prove,  to  the  jury  sworn  to 
assess  them,  that  he  had  actually  suffered."  But  it  does  not  appear  from  the  report 
of  that  case  in  Burrow  whether  the  policy  was  an  open  or  a  valued  policy ;  and  it 
would  seem  from  the  report  in  W.  Blackstone  (1  W.  Black.  198)  that  it  was  an  open 
policy.  This  being  the  case  of  a  valued  policy,  falls  within  the  principle  of  the  decision 
in  Thellusson  v.  Fletcher  (I  Doug.  315),  that  where  a  policy  contains  a  stipulation  that 
it  shall  be  sufficient  proof  of  interest,  if  there  is  a  judgment  by  default,  the  plaintiff, 
on  a  writ  of  inquiry,  need  only  prove  the  defendant's  subscription  to  the  policy, 
without  giving  any  evidence  of  interest.  [Bramwell,  B.  If  the  allegation  of  a  total 
loss  had  been  traversed,  the  issue  would  have  been  distributable  and  the  [395]  plaintiff 
might  have  recovered  on  proof  of  a  partial  loss :  Paterson  v.  Harris  (2  B.  &  S.  814).] 
In  an  action  on  a  policy  of  insurance,  the  plea  of  non-assumpsit  only  operates  as 
a  denial  of  the  subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the 
interest,  of  the  commencement  of  the  risk,  or  of  the  alleged  compliance  with  warranties  : 
Plead.  Reg.  Gen.  H.  T.  1853,  r.  6  (1  E.  &  B.  App.  Ixxix.).  Here  the  plea  confesses 
the  matters  alleged  in  the  declaration,  and  seeks  to  avoid  them  on  the  ground  of  fraud. 
[Wilde,  B.  An  allegation  of  total  loss  includes  an  allegation  of  partial  loss.]  There 
is  no  authority  that,  because  a  pleading  is  divisible,  it  is  not  admitted  if  not  traversed. 
A  judgment  by  default  in  an  action  on  a  valued  policy  confesses  the  plaintiffs  title  to 
recover,  and  the  amount  of  the  damages  is  fixed  by  the  policy.  It  is  only  where 
a  total  loss  is  denied,  and  the  assured  has  merely  sustained  a  partial  loss,  that  he  is 
■  bound  to  give  evidence  of  damage,  under  a  valued  policy  ;  2  Wms.  Saund.  202,  note. 
Formerly,  when  money  was  paid  into  Court  in  an  action  on  a  valued  policy,  the  plea 
alleged  that  there  were  no  damages  ultra,  which  was  in  effect  a  denial  of  a  total  loss  : 
3  Chit.  Plead.  104,  7th  ed.  Now,  the  allegation  in  the  plea  of  payment  into  Court 
prescribed  by  the  71st  section  of  the  Common  Law  Procedure  Act,  1852,  "that  the 
said  sum  is  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matter 
herein  pleaded  to,"  operates  as  a  traverse  of  a  total  loss.     Moreover,  the  declaration 

(a)  May  25.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Wilde,  B. 
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alleges  that  all  things  have  happened  to  entitle  the  plaintiff  to  recover  as  for  a  total 
loss,  and  that  is  not  traversed. 

Secondly,  the  case  of  Cambridge  v.  Anderton  (2  B.  &  C.  691)  is  an  authority  that, 
vphere  a  ship  is  so  much  injured  by  perils  of  the  sea  as  not  to  be  repairable  without 
an  expense  exceeding  her  value  when  repaired,  the  assured  may  recover  [396]  for 
a  total  loss  without  giving  notice  of  abandonment.  But  assuming  that  notice  of 
abandonment  was  necessary,  sufficient  notice  was  in  fact  given.  On  the  18th  October, 
1859,  the  plaintiff  wrote  to  the  ship's  husband  describing  what  had  happened,  and 
telling  him  to  give  the  underwriters  notice.  On  the  18th  November,  1859,  the  master 
again  wrote  to  the  ship's  husband,  describing  the  damaged  state  of  the  ship,  and 
stating  that  in  the  opinion  of  the  surveyors  she  could  not  go  home  with  a  partial 
repair ;  but  that  she  would  not  be  worth  the  amount  it  would  take  to  repair  her. 
This  letter  was  forwarded  to  the  club  as  soon  as  received.  On  the  20th  December, 
1859,  the  master  again  wrote  to  the  ship's  husband  stating  that  it  would  be  for  the 
interest  of  all  concerned  to  abandon  and  sell,  instead  of  repair,  and  that  he  had 
accordingly  sold  the  ship,  and  he  requests  due  notice  to  be  given  to  the  underwriters. 
On  the  30th  January,  1860,  upon  the  receipt  of  that  letter,  the  ship's  husband  wrote 
to  the  secretary  of  the  club  informing  him  that  the  ship  was  sold  for  the  benefit  of  all 
concerned.  There  was  also  a  notarial  act  of  abandonment.  In  order  to  ascertain 
whether  there  has  been  a  constructive  total  loss,  it  is  necessary  to  consider  what  a 
prudent  uninsured  owner  would  have  done  with  a  vessel  in  the  same  damaged  state. 
No  prudent  uninsured  owner  would  have  repaired  this  ship,  for,  when  repaired,  she  would 
not  have  been  worth  the  money  expended  on  her.  The  master  was,  therefore,  justified 
in  selling  her  for  the  benefit  of  the  underwriters,  and  the  plaintiff  is  entitled  to  recover, 
as  for  a  total  loss,  the  value  stated  in  the  policy :  Irving  v.  Manning  (1  H.'L.  Cas.  287). 

E.  James,  Kemplay  and  C.  Russell,  in  support  of  the  rule.  First,  this  action  is 
brought  to  recover  unliquidated  [397]  damages,  and  there  is  no  admission  on  the 
pleadings  of  a  total  loss.  The  plea  on  the  record  is  by  way  of  confession  and  avoid- 
ance, but  it  only  admits  a  loss  to  the  extent  to  which  the  plaintiffs  would  have  been 
bound  to  prove  it,  if  the  defendant  had  traversed  the  allegations  of  loss  in  the  declara- 
tion. It  is  clearly  settled  that,  on  a  declaration  alleging  a  total  loss,  a  plaintiff  will 
succeed  upon  proving  a  partial  loss  only :  Gardiner  v.  Croasdale  (2  Burr.  904,  1  W. 
Black.  198).  Therefore,  here,  a  partial  loss  to  some  extent  by  the  perils  insured 
against  is  all  that  is  admitted.  The  allegation  in  the  declaration  that,  during  the 
continuance  of  the  risk,  the  ship  was  by  perils  insured  against  "damaged  beyond 
31.  per  cent.,"  is  sufficient  without  alleging  that  it  was  "wholly  lost."  The  latter 
allegation  is  not  traversable.  [Wilde,  B.  The  defendant's  argument  proceeds  on  the 
assumption  that  there  is  merely  a  progression  of  damages.  But  the  question  is,  whether 
the  declaration  does  not  involve  two  distinct  claims.]  If  so,  this  mode  of  declaring 
would  be  informal,  but  it  has  never  been  so  regarded.  The  underwriter  contracts 
to  indemnify  the  assured  against  loss  from  the  perils  insured  against,  and  the  amount 
of  the  loss  goes  merely  to  the  damages.  [Wilde,  B.  According  as  the  loss  is  partial 
or  total,  there  is  an  essential  distinction  in  the  mode  in  which  the  matter  is  worked 
out,  and  in  the  result.  Still,  the  cause  of  action  is  the  same.  In  Gardiner  v.  Croasdale 
(2  Burr.  904,  1  W.  Black.  198),  Lord  Mansfield  expressly  says,  upon  the  question  of 
total  or  partial  loss,  "That  is  a  question  more  applicable  to  the  quantity  of  the 
damages,  than  to  the  ground  of  the  action.  The  ground  of  the  action  is  the  same, 
whether  the  loss  be  partial  or  total :  both  are  perils  within  the  policy."  And  the 
decision  proceeded  on  that  ground.  The  present  case  may  be  treated  as  if  judgment 
had  gone  by  default.  A  [398]  judgment  by  default  admits  no  more  than  a  payment 
into  Court.  But  an  admission  by  payment  into  Court  operates  only  to  the  extent  of 
the  payment:  Arnould  on  Insurance,  vol.  2,  p.  1297,  2nd  ed.  The  rule  there  laid 
down  is,  that  "  by  paying  money  into  Court,  the  defendant  admits  that  the  plaintiffs 
are  entitled  to  maintain  their  action  on  the  policy  to  the  amount  of  the  sum  so  paid 
in :  but  he  admits  nothing  more.  He  does  not,  by  paying  money  into  Court,  vary 
the  construction  and  import  of  the  policy,  so  as  to  entitle  the  plaintiff  to  recover 
beyond  that  extent.  .  .  .  Thus  in  an  action  on  a  policy,  where  the  declaration  averred 
a  total  loss  by  capture,  payment  into  Court  of  30  per  cent,  was  held  to  admit  that  the 
loss  was  by  capture ;  but  not  to  be  an  admission  of  the  totality  of  the  loss,  or  of  any- 
thing being  due  in  respect  thereof  beyond  30  per  cent,  on  the  value  in  the  policy."  In 
the  case  cited,  Rvcker  v.  Palsgrave  (1  Taunt.  419,  S.  C,  1  Camp.  556),  the  policy  was 
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valued.  In  Lindsay  v.  Leathley  (2  F.  &  F.  696),  where,  to  a  declaration  on  a  valued 
policy  for  a  total  loss  claiming  2001.,  the  defendant  pleaded  payment  of  101.  10s.  into 
Court,  it  was  held  no  admission  of  a  loss  through  perils  of  the  seas  beyond  that  amount. 
The  averment  of  no  damages  ultr^,  which  the  plea  of  payment  into  Court  formerly 
contained,  cannot  be  regarded  as  an  informal  traverse  of  a  total  loss.  Moreover,  such 
a  traverse,  if  pleaded,  would  be  vicious,  as  a  plea  to  the  damages.  The  circumstance 
that  this  is  a  valued  policy  makes  no  difference.  The  contract,  being  essentially  one 
of  indemnity  against  loss,  bears  no  analogy  to  a  contract  by  which  a  sum  certain  is 
payable  in  a  given  event,  as  in  the  ease  of  a  life  policy.  If  the  insurance  were  against 
tottvl  loss  only,  the  case  might  be  different.  Thelhisson  v.  Fletcher  (1  Doug.  315)  is 
plainly  distinguishable.  There  [399]  the  insurance  was  upon  goods  on  board  a  foreign 
ship,  and  the  policy  was  a  wager  policy  not  illegal  within  19  Geo.  2,  c.  37.  The 
contract,  therefore,  was  not  one  of  indemnity.  But  the  only  effect  of  a  valued  policy 
is  to  fix  the  amount  of  the  plaintiff's  interest,  as  if  the  parties  had  admitted  it  at  the 
trial.  In  the  event  of  a  loss,  two  elements  have  to  be  taken  into  account  in  ascertaining 
the  damages,  viz.,  the  extent  of  the  loss,  and  the  amount  of  the  plaintiff's  interest  in 
the  loss:  Irving  v.  Manning  (1  H.  L.  Cas.  287).  In  the  case  of  a  valued  policy,  one 
of  these  elements  is,  in  the  absence  of  fraud,  admitted,  but  the  other  element  remains 
unascertained.  The  jury  must  in  each  case  assess  the  damages.  They  also  referred 
to  Arnould  on  Insurance,  vol.  1,  p.  358,  2nd  ed. ;  Foley  v.  Tabor  (2  F.  &  F.  663); 
Goram  v.  Sweeting  (2  Wms.  Saund.  202  h.,  note  p.) ;  Nantes  v.  TJiompson  (2  East,  385) ; 
Cousins  V.  Nantes  (3  Taunt.  513). 

Secondly,  to  entitle  the  plaintiffs  to  treat  the  loss  as  total,  notice  of  abandonment 
was  necessary.  There  was  no  such  urgent  necessity  to  sell  as  to  render  the  sale  by 
the  captain  lawful  as  against  the  insurers;  Knight  v.  Faith  (15  Q.  B.  649).  There  is 
no  evidence  of  notice  of  abandonment.  The  letters  of  the  master  only  shew  an 
intention  on  his  part  to  abandon.  But  the  owners  in  England,  instead  of  acting  upon 
these  letters  by  giving  notice,  send  them  without  comment  to  the  underwriters. 
A  notice  of  abandonment,  to  bind  underwriters,  must  be  clear  and  unequivocal : 
Parmeter  v.  Todhunier  (1  Camp.  541).  Lord  Ellenborough  there  said,  that  the  word 
"  abandon  "  should  be  used  to  render  the  abandonment  effectual. 

Thirdly,  if  the  circumstances  of  the  master's  letters  having  been  transmitted  to 
the  underwriters  can  be  held  to  amount  [400]  to  an  abandonment,  such  abandonment 
was  too  late.  The  assured  is,  no  doubt,  allowed  time  to  ascertain  the  facts.  But, 
when  once  the  facts  are  ascertained,  he  must  exercise  his  election  within  a  reasonable 
time,  otherwise  it  will  be  presumed  that  he  has  elected  not  to  abandon  :  Gernon  v.  Tlie 
Royal  Exchange  Assurance  (6  Taunt.  383) ;  Mitchell  v.  Edie  (1  T.  R.  608).  He  ought 
not  to  lie  by  and  await  a  new  turn  of  events,  since  that  would  defeat  the  primary 
object  of  the  rule,  which  is  to  give  the  underwriter  the  earliest  opportunity  of  obtaining 
ivs  much  benefit  as  possible  from  any  part  of  the  property  that  may  still  be  of  value : 
Rcmx  V.  Salvador  (3  B.  N.  C.  266,  286).  Here  the  master  had  ascertained  all  the 
necessary  facts,  and  communicated  them  to  the  owners  in  England,  long  before  any 
mention  was  made  of  an  abandonment. 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said, — This  was  an  action  upon  a  valued  policy.  The  declara- 
tion contained  the  ordinary  allegation  of  loss,  which  was  not  traversed,  the  only 
plea  on  the  record  being  one  of  fraudulent  concealment. 

The  first  question  is,  whether  such  a  plea  admits  a  toUil  loss.  We  are  of  opinion 
that  it  does  not,  even  in  the  case  of  a  valued  policy.  By  not  traversing  an  allegation 
in  the  declaration,  a  plea  admits  no  more  than  the  plaintiff  is  bound  to  prove  where 
the  allegation  is  traversed.  If  the  allegation  of  total  loss  had  been  traversed  here, 
the  plaintiff  would  have  been  entitled  to  recover  upon  proof  of  a  partial  loss ;  conse- 
quently, a  partial  loss  only  is  admitted. 

The  other  question  in  the  case  is,  whether  there  was  evidence  of  abandonment. 
We  think  not.  The  assured  appear  to  have  acted  with  fairness,  but  undoubtedly  they 
acted  in  such  a  way  as  not  to  bind  themselves  by  any  [401]  intimation  of  an  abandon- 
ment, and  we  are  of  opinion  that  the  underwriters  were  not  bound.  In  fact  there 
was  no  abandonment. 

The  rule  must  therefore  be  absolute  to  enter  the  verdict  as  for  a  partial  or  average 
loss  only. 

Rule  absolute  accordingly.     The  loss  to  be  ascertained  by  an  arbitrator. 
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In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Cox  AND  Others  v.  The  Lord  Mayor,  Aldermen,  and  Common  Councillors 
OF  the  City  of  London.  July  4,  1863.— A  writ  of  foreign  attachment  from 
the  Lord  Mayor's  Court  of  the  city  of  London  was  served  within  the  city  on 
the  garnishee,  who  thereupon  applied  to  a  superior  Court  for  a  prohibition  on 
the  ground  of  want  of  jurisdiction,  when  it  appeared  by  the  pleadings  that  none 
of  the  parties  were  citizens  or  resident  in  the  city,  and  neither  the  original  debt 
nor  that  due  from  the  garnishee  accrued  within  the  city.  Held,  in  the  Exchequer 
Chamber  :  first,  that  the  garnishee  was  entitled  to  a  writ  of  prohibition  and  was 
not  bound  to  appear  in  the  Lord  Mayor's  Court  and  there  plead  the  want  of 
jurisdiction,  assuming  he  could  plead  such  a  plea. — Secondly,  that  the  writ  ought 
to  prohibit  the  garnishment  only,  as  the  20  &  21  Vict.  c.  clvii.  restrained  the 
defendant  in  the  suit  from  objecting  to  the  jurisdiction  of  the  Lord  Mayor's 
Court,  except  by  plea  in  that  Court. — Quaere  :  whether  a  garnishee  in  the  Lord 
Mayor's  Court  can  plead  any  other  plea  than  "  nil  habet." 

[S.  C.  32  L.  J.  Ex.  282;  11  W.  E.  969:  affirmed  1867,  L.  R  2  H.  L.  239.  See 
Frith  V.  Guppy,  1866,  L.  R.  2  C.  P.  37  ;  Duke  of  Buccleuch  v.  Metropolitan  Board  of 
Works,  1870,  L.  R.  5  Ex.  230  :  reversed  1872,  L.  R.  5  H.  L.  418  ;  Banque  de  CrSdit 
Commercial  v.  De  Gas,  1871,  L.  R.  6  C.  P.  142  ;  Byrne  v.  Guano  Consignment  Company, 
1872,  25  L.  T.  937;  Cooke  v.  Gill,  1873,  L.  R.  8  C.  P.  107  :  Eobinsm  v.  Emanuel, 
1874,  L.  R.  9  C.  P.  416;  Warthingtm  v.  Jeffries,  1875,  L.  R.  10  C.  P.  381 ;  Jacobs 
v.  Brett,  1875,  L.  R.  20  Eq.  5 ;  Chambers  v.  Green,  1875,  L.  R.  20  Eq.  555  ;  Lmdon 
Joint  Stock  Bank  v.  May(yr  of  Londm,  1875,  1  C.  P.  D.  13  ;  1881,  6  A.  C.  418 ;  Bridge 
v.  Branch,  1876,  1  C.  P.  D.  637;  Hawes  v.  Paveley,  1877,  1  C.  P.  D.  418;  Oram  v. 
Brearey,  1877,  2  Ex.  D.  348;  Serjeant  v.  Dale,  1877,  2  Q.  B.  D.  568;  Appleford  v. 
Judkins,  1878,  3  C.  P.  D.  491;  Atwood  v.  Sellar,  1879,  4  Q.  B.  D.  363;  Combe 
V.  De  la  Bere,  1883,  22  Ch.  D.  325;  Chadwick  v.  Ball,  1885,  14  Q.  B.  D.  857;  R. 
V.  Shropshire  County  Court  Judge,  1888,  20  Q.  B.  D.  247  ;  Broad  v.  Perkins,  1888,  21 
Q.  B.  D.  534  ;  British  South  Africa  Company  v.  Companhia  de  Mozambique,  [1893]  A.  C. 
602  ;  Farquluirson  v.  Morgan,  [1894]  1  Q.  B.  552  ;  Watson  v.  Fetts,  [1899]  1  Q.  B. 
430;  Falkingliam  v.  Victorian  Railway  Commissioners,  [1900]  A.  C.  452;  Devonshire 
V.  Foot,  [1900]  2  Ir.  R.  211  ;  Mcintosh  v.  Simpkins,  1900,  17  T.  L.  R.  11 ;  ii.  v. 
Tristram,  [1902]  1  K.  B.  816  ;  i?.  v.  Enniskillen  Urban  District  Council,  [1902]  2 
Ir.  R.  456 ;  Norwich  Cmpwation  v.  Norvnch  Electric  Tramways,  [1906]  2  K.  B.  119.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  for 
the  plaintiff  on  demurrer  to  a  plea  and  replication  in  prohibition.  The  pleadings 
are  fully  set  forth  in  the  report  of  the  case  in  the  Court  below  :  1  H.  &  C.  338. 

Sir  F.  Kelly  (with  whom  was  C.  Pollock)  argued  for  the  defendants.(a)  The  first 
question  is,  not  whether  the  Lord  [402]  Mayor's  Court  has  jurisdiction  where  the 
cause  of  action  has  not  arisen  within  the  city  of  London,  and  neither  the  plaintiff,  the 
defendant,  nor  the  garnishee  reside  within  it,  but  whether  upon  a  plaint  being  levied 
in  that  Court,  the  plaintiff  has  not  a  right  to  resort  to  the  process  of  foreign  attach- 
ment, unless  the  defendant  or  the  garnishee  appear  in  Court  and  plead  the  want  of 
jurisdiction.  When  that  appears,  either  by  the  plea  of  defendant  or  the  garnishee, 
a  superior  Court  may  issue  a  prohibition,  but  not  before.  The  proceeding  by  foreign 
attachment  was  part  of  the  Roman  law,  and  still  exists  in  France,  Scotland,  and  several 
cities  in  England  :  PuUing's  Customs  of  London,  p.  188.  Its  object  is  not  to  compel 
payment  of  a  debt  but  to  enforce  an  appearance.  The  garnishee  is  not  prejudiced, 
because  he  owes  the  money.  [Wightman,  J.  His  creditor  may  not  call  upon  him  to 
pay  so  soon,  Crompton,  J.  1  have  [always  understood  that,  if  the  want  of  jurisdic- 
tion appears  by  affidavit,  a  prohibition  may  issue.]  Where  the  want  of  jurisdiction 
appears  on  the  face  of  the  proceedings,  for  instance,  where  an  inferior  Court,  having 
no  jurisdiction,  entertains  a  plaint  respecting  land,  a  prohibition  may  at  once  issue, 

(a)  June  17  and  18.  Before  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  Willes,  J., 
and  Blackburn,  J. 
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but  where  the  want  of  jurisdiction  is  not  apparent  on  the  face  of  the  proceedings,  the 
superior  Court  cannot  take  cognizance  of  it  unless  it  is  raised  by  plea.  In  Bacon's 
Abridg.  "Prohibition"  (K.),  it  is  said  :  "In  all  cases  where  inferior  Courts  assume  a 
jurisdiction,  or  hold  plea  of  a  matter  not  arising  within  their  limits,  the  party  hath 
his  remedy,  and  may  stay  their  proceedings  by  prohibition.  But  such  prohibition  can 
only  regularly  be  obtained  by  its  appearing,  on  oath  made,  that  the  fact  did  arise  out 
of  the  jurisdiction,  and  that  the  defendant  tendered  a  foreign  plea,  which  was  refused." 
In  Coke  v.  Licence  (1  Ld.  Raym.  346)  "a  motion  was  made  for  a  prohibition  to  be 
directed  to  the  Sheriffs'  Court  in  Bristol,  [403]  upon  suggestion  that  causes  of  action 
arising  out  of  the  jurisdiction  of  the  Sheriffs'  Court  ought  not  to  be  sued  there.  And 
this  motion  was  made  on  behalf  of  the  defendant  in  the  action  before  he  had 
appeared,  to  stay  the  proceedings  of  the  Court,  who  proceeded  to  attach  his  goods  in 
the  hands  of  a  garnishee.  Sir  B.  Shower  opposed  the  motion,  because  the  defendant 
could  not  pray  a  prohibition  upon  suggestion  of  a  matter  which  he  could  not  plead. 
Now  here  he  could  not  plead  this  before  appearance,  and  therefore  he  ought  not  to 
make  such  a  motion  before  appearance.  And  per  Holt,  C.  J.,  a  man  shall  not  plead  to 
the  jurisdiction  until  he  appear ;  but  if  the  original  cause  of  action  arose  out  of  the 
jurisdiction  of  the  Court,  the  garnishee  may  plead  it,  and  of  that  opinion  was  Hale,  C.  J. 
But  if  it  was  debt  upon  a  simple  contract,  it  is  atfcichable  where  the  person  of  the 
debtor  is:  "Bacon's  Abridg.  "Prohibition"  (K.).  "A  prohibition  cannot  arbitrarily 
issue,  nor  upon  any  but  the  most  solid  and  substantial  grounds : "  per  Eyre,  C.  J.,  in 
Home  V.  Earl  Camden  (2  H.  Black.  533).  Where  a  declaration  alleges  that  the  cause 
of  action  arose  within  the  jurisdiction  of  the  inferior  Court,  when  in  fact  it  did  not,  if  the 
defendant  omit  to  plead  the  wantof  jurisdiction  he  is  estoppedfrom  afterwards  raising  the 
objection  :  Mendykev.  Stint  (2  Mod.  272),  Lucking  y.  Denning  (l  Salk.  201).  Two  anony- 
mous cases  in  Modern  Reports  (11  Mod.  70,  Case  107 ;  id.  132,  Case  187)  also  shew  that 
the  want  of  jurisdiction  must  be  pleaded.  In  the  latter,  "  Holt,  C.  J.,  and  all  the  Court 
agreed  unanimously,  that  if  an  inferior  Court  has  jurisdiction  over  the  cause  of  action, 
no  prohibition  ought  to  go  upon  a  suggestion  that  the  cause  of  action  arose  out  of  the 
jurisdiction,  but  you  ought  to  plead  to  the  jurisdiction,  and  if  they  refuse  such  plea 
then  move  for  a  prohibition.  And  Holt,  [404]  C.  J.,  said,  there  have  been  cases  to 
the  contrary,  but  the  law  is  not  settled  otherwise ;  and  if  a  person  plead  in  chief 
he  shall  never  assign  this  for  error,  if  such  inferior  Court  have  jurisdiction  of  the 
thing."  [Blackburn,  J.  Is  not  that  merely  another  report  of  Lucking  v.  Denning 
(1  Salk.  201)1  Williams,  J.  The  principle  of  that  decision  is,  that  the  superior 
Court  will  not  presume  that  the  inferior  Court  has  not  done  its  duty.  Here  the 
difficulty  is  that  the  mischief  is  accomplished  before  the  time  for  pleading  to  the 
jurisdiction  arises.  Crompton,  J.  Can  it  be  a  good  custom  to  issue  an  attachment  to 
compel  an  appearance  to  an  action  over  which  the  Court  has  no  jurisdiction  ]]  The 
doctrine  laid  down  in  Tranter  v.  Watson{2  Ld.  Raym.  931)  has  never  been  questioned, 
that  a  prohibition  will  not  be  granted  until  the  defendant  has  appeared.  [Blackburn,  J. 
In  Com.  Dig.  "Courts"  (p.  15),  it  is  said  that  a  "prohibition  goes  before  the  action 
commenced.  So,  upon  an  affidavit  of  the  fact,  he  shall  have  a  prohibition  without  pleading 
to  the  jurisdiction."  Willes,  J.  In  an  Anonymous  case  in  Ventris's  Reports  (1  Vent. 
335)  "a  prohibition  was  prayed  to  a  suit  for  tithes  upon  the  suggestion  that  the  lands 
out  of  which  they  were  demanded  lay  out  of  the  parish,  and  the  bounds  of  parishes 
are  triable  at  the  common  law.  But  the  Court  denied  the  prohibition,  because  it 
did  not  appear  that  a  plea  thereof  had  been  offered  in  the  Ecclesiastical  Court."  But 
there  the  Ecclesiastical  Court  had  jurisdiction  over  the  subject-matter,  and  the 
question  was  one  of  fact,  which  might  be  tried  in  that  Court.  Lord  Coke,  in  his 
Comment  on  Articuli  Cleri  (2  Inst.  602),  says,  that  "  prohibitions  by  law  are  to  be 
granted  at  any  time ; "  and  the  distinction  is  obvious  between  cases  where  a  superior 
Court  in  its  discretion  will  at  once  award  a  prohibition,  and  where  it  will  not  inter- 
fere until  the  defect  of  jurisdiction  appears  on  the  record.]  No  doubt,  there  are 
cases  where  the  [405]  inferior  Court  has  jurisdiction  over  the  subject-matter,  but  in 
the  course  of  the  proceedings  some  question  has  arisen,  such  as  the  construction  of 
a  statute,  which  it  is  not  competent  for  them  to  decide ;  but  in  general  it  is  not  a 
matter  of  discretion  whether  the  superior  Court  will  interfere  before  plea.  [Willes,  J. 
It  would  seem  from  the  text  books  that  a  garnishee  can  only  plead  "  nil  habet."] 
There  is  the  authority  of  Lord  Holt  in  Coke  v.  Licence  (1  Ld.  Raym.  346)  that  a 
garnishee  may  plead  the  want  of  jurisdiction ;  and  in  Masters  v.  Leivis  (id.  56)  it  is 
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laid  down  that  a  garnishee  may  plead  whatever  the  defendant  might  have  pleaded. 
In  the  judgment  of  the  Court  below  it  is  said  that  it  is  contrary  to  natural  justice 
that  the  defendant  should  have  no  notice  of  the  proceedings ;  biit  Magrath  v.  Hardy 
(6  Scott,  627)  is  an  authority  that  notice  is  not  necessary ;  indeed,  it  would  enable 
the  defendant  to  remove  his  money,  and  defeat  the  very  object  of  the  garnishment. 
The  custom  is  recognised  in  the  20  &  21  Vict.  c.  clvii.  By  section  15,  "no  defendant 
shall  be  permitted  to  object  to  the  jurisdiction  of  the  Court  in  or  by  any  proceeding 
whatsoever,  except  by  plea ; "  and  it  is  not  unreasonable  that  the  same  restriction 
should  apply  to  the  garnishee.  [Wightman,  J.,  referred  to  Andrews  v.  Clerke  (Carth. 
25).]  There  the  garnishee  pleaded  that  the  debt  due  from  him  to  the  defendant  arose 
out  of  the  jurisdiction ;  and  all  that  the  Court  decided  was  that,  admitting  the  plea 
to  be  good,  it  was  pleaded  too  late.  [Blackburn,  J.  In  Westoby  v.  Day  (2  E.  &  B. 
605,  620)  Lord  Campbell  said  that  the  garnishee  has  no  means  of  contesting  the  debt, 
except  by  appearing  and  putting  in  bail  to  the  original  action.]  In  IVadsworth  v.  The 
Queen  of  Spain  (17  Q.  B.  171),  and  De  Haber  v.  The  Queen  of  Portugal  (id.  196),  the 
want  of  jurisdiction  was  apparent  on  the  face  of  the  pro-[406]-ceedings,  for  it  appeared 
that  the  defendants,  who  were  foreign  Sovereigns,  were  charged,  with  liability  in  that 
character.  [Willes,  J.  The  law  on  that  subject  is  laid  down  by  Lord  Langdale,  M.  R., 
in  The  Duke  of  Brunswick  v.  The  King  of  Hanover  (6  Beav.  1).] 

Secondly,  the  custom  is  good  and  valid.  The  plaintiff  is  only  taking  steps  to 
compel  the  appearance  of  the  defendant,  and  upon  his  appearance  being  perfected 
according  to  the  custom  the  attachment  and  proceedings  thereon  will  become  void. 
The  custom  was  certified  by  Starkie,  Recorder,  in  the  reign  of  Edward  the  4th, (i)  and 
has  ever  since  prevailed.  The  fact  that  the  cause  of  action  did  not  arise  within  the 
city,  does  not  render  the  proceedings  unreasonable,  or  deprive  the  Court  of  its  right 
to  issue  process  of  foreign  attachment.  The  fact  that  the  garnishment  debt  did  not 
arise  within  the  city  does  not  prevent  the  plaintiff  from  proceeding  to  enforce  an 
appearance.  The  Lord  Mayor's  Court,  which  is  the  same  as  the  Court  of  Hustings, 
has  existed  from  the  time  of  Edward  the  Confessor :  Mereweather  &  Stephens'  History 
of  Boroughs,  p.  285  ;  4  Inst.  cap.  50.  It  must  have  existed  before  the  Aula  Regis,  or 
any  of  the  superior  Courts  of  law.  The  .privileges  and  customs  of  the  citizens  of 
London  have  been  confirmed  by  charter,  commencing  with  the  reign  of  William  the 
Conqueror.  They  are  recognised  in  Magna  Charta,  and  are  expressly  preserved  by 
the  2  Wra.  &  M.  sess.  1,  c.  8,  s.  3.  That  Act  has,  therefore,  confirmed  the  custom  as 
certified  by  Starkie,  Recorder.  In  1  Roll.  Abridg.  "Customs  de  London"  (K.)  4, 
this  custom  is  stated,  without  any  qualification  as  to  the  cause  of  action  arising,  or  the 
parties  residing,  within  the  city  of  London :  Harington  v.  MacTuoiris  (5  Taunt.  228) 
and  Banks  v.  Self  (5  Taunt.  234,  note)  are  authorities  that  those  matters  are  not 
necessary  to  [407]  confer  jurisdiction.  The  principles  on  which  a  foreign  attach- 
ment proceeds  are  approved  of  in  l%e  North  IFestern  Railway  Company  v.  Lindsay 
(3  Macq.  99). 

Montagu  Chambers  and  CriflSths  appeared  for  the  plaintiff,  but  the  Court  stated 
that  they  would  consider  whether  it  was  necessary  to  hear  them. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Crompton,  J,  The  question  argued  before  us  in  this  case  was,  whether,  in  the 
present  state  of  the  proceedings  in  a  suit  in  the  Lord  Mayor's  Court,  a  prohibition 
ought  to  go  to  prevent  that  Court  from  proceeding  in  a  garnishment  against  Cox  and 
others,  the  plaintiffs  in  prohibition.  It  appeared  on  the  pleadings  in  prohibition  that 
the  cause  of  action  in  the  original  suit  in  the  Lord  Mayor's  Court,  of  Buckmaster  v. 
Farquharson,  arose  out  of  the  jurisdiction  of  the  City  Court,  and  that  that  Court  was 
proceeding  with  the  garnishment.  It  was  not  denied  by  the  learned  counsel  who 
argued  before  us  that,  if  the  objection  were  rightly  taken  at  what  he  alleged  to  be 
the  proper  stage  and  in  the  proper  manner,  the  City  Court  had  no  jurisdiction  to 
proceed  wiih  the  garnishment  in  question ;  but  it  was  said  that  the  garnishee  could 
only  have  relief  by  appearing  and  pleading.  Many  cases  were  cited  before  us  to 
shew  that  the  Courts  have  refused  to  grant  writs  of  prohibition  on  motion  where  the 
question  of  the  cause  of  action  being  within  or  without  the  jurisdiction  might  be 
raised  on  plea.     The  Courts  may  very  properly,  in  the  exercise  of  their  legal  discretion, 

{b)  Bowser  v.  Collins,  Mich.  22  Edw.  4,  pi.  11  [B.]. 
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refuse  a  prohibition  where  the  question,  being  one  of  fact,  seems  proper  for  the  decision 
of  the  [408]  inferior  Court,  and  where  there  is  no  reason  to  suppose  that  they  will 
come  to  a  wrong  decision,  and  exceed  their  jurisdiction  ;  though  there  are  many 
authorities  to  shew  that  prohibition  may  go  even  in  such  cases,  and  it  ought  to  go 
where  the  Court  see  sufficient  reason  to  suppose  that  the  Court  below  is  exceeding 
its  jurisdiction.     (See  The  BisJwp  of  Winchestei-'s  case,  2  Kep.  45  a.,  third  resolution.) 

We  do  not  think  that  the  cases  cited  by  Sir  Fitzroy  Kelly  ought  to  be  held  to 
apply  to  a  case  where,  the  party  having  declared  in  prohibition,  it  appears  on  the 
record  before  us  that  the  Court  are  proceeding  with  an  attachment  which  it  is  admitted 
on  the  record  they  had  no  jurisdiction  to  issue.  We  are  bound  to  give  the  judgment 
which  the  facts  upon  the  record  call  for,  and  when  it  appears  that  the  City  Court  has 
exceeded  its  jurisdiction  in  issuing  the  attachment  and  is  proceeding  with  it,  we  think 
that  the  only  judgment  warranted  by  the  record  is  that  the  prohibition  should  go  to 
stop  such  proceeding. 

In  the  present  case  we  can  have  no  doubt  of  the  right  of  the  garnishee  to  come  in 
and  pray  for  a  prohibition.  It  is  at  least  doubtful  whether  he  has  any  right  to  plead 
in  his  own  person  anything  except  "  nil  habet,"  and  his  only  other  course  would  prob- 
ably be  to  put  in  special  bail  and  plead  in  the  name  of  the  defendants ;  but  even  if 
he  could,  as  suggested  by  Sir  F.  Kelly,  shew  by  way  of  pleading  that  there  was  no 
jurisdiction  to  enforce  the  attachment,  still  he  is  in  a  situation  to  say  that  the  mischief 
has  been  done  as  against  him,  and  that  the  Court  has  already  exceeded  its  jurisdiction. 

The  whole  doctrine  relied  on  by  Sir  F.  Kelly  depends  on  the  notion  that  the 
inferior  Court  may  decide  right,  and  may  not,  when  the  matter  is  before  them,  exceed 
their  jurisdiction,  so  that  there  may  be  no  occasion  to  interfere ;  but  here  it  is 
admitted  upon  the  record  before  us  that  the  [409]  City  Court  has  already  exceeded 
its  jurisdiction  in  issuing  the  attachment,  which  is  clearly  a  grievance  from  which  the 
garnishee  has  a  right  to  be  relieved  by  prohibition. 

We  think  it  right  to  add  that,  in  our  opinion,  the  prohibition,  if  it  be  necessary 
that  a  writ  should  issue,  ought  to  be  against  proceeding  with  the  garnishment,  as  we 
approve  of  the  decision  in  Manning  v.  Farquharson  (30  L.  J.  Q.  B.  22,  Bail  Court), 
where  it  was  held  that  the  City  Court  cannot  be  stopped  by  prohibition  from  trying 
the  case  as  between  the  plaintiff  and  defendant  in  the  Court  below,  if  the  defendant 
chooses  to  have  it  tried  there,  and  does  not  plead  the  want  of  jurisdiction  according 
to  the  provisions  of  the  statute  referred  to  by  Sir  F.  Kelly. 

In  that  case,  as  appears  from  the  report  in  the  Law  Journal,  the  application  was 
to  stop  the  original  suit  in  the  Lord  Mayor's  Court,  which  it  was  held,  for  the  reasons 
given  there,  ought  not  to  be  done ;  but  the  Judge  there  would  have  had  no  difficulty 
in  issuing  a  writ  to  raise  the  question  whether  there  was  jurisdiction  to  issue  the 
process  of  foreign  attachment,  which,  by  the  custom  and  according  to  the  authorities, 
it  is  now  conceded  can  only  issue  when  the  cause  of  action  in  the  original  suit  arose 
within  the  City. 

The  judgment  of  the  Court  below  for  the  plaintiffs  in  prohibition  is  therefore,  in 
our  opinion,  clearly  right,  and  ought  to  be  affirmed. 

Judgment  affirmed. 

[410]    In  the  Exchequer  Chamber. 

(Error  from  the  Court  of  Exchequer.) 

Robins  v.  Evans  and  Others.  June  17,  1863. — The  defendant  put  up  for  sale  by 
public  auction  certain  property  described  in  the  particulars  iis  follows: — "Four 
freehold  ground  rents  of  191.  4s.  each,  viz.,  151.  ground  rent  and  41.  4s.  garden 
rent,  amounting  to  761.  1 6s.  a  year,  arising  from  four  capital  residences  of  the 
annual  value  of  3841.,  held  by  four  leases  granted  to  W.  Reynolds  for  a  term  of 
ninety-five  years  each  (wanting  ten  days)  from  the  29th  of  September,  1844, 
with  reversion  to  the  property  in  about  eighty  years."  The  plaintiff  became  the 
purchaser  and  paid  the  defendant  2821.  as  a  deposit  in  part  payment  of  the 
purchase  money.  The  vendors  in  making  out  their  title  produced  four  counter- 
parts of  leases  from  one  Roy  to  Reynolds.  By  each  of  these  leases,  Roy,  in 
consideration  of  the  yearly  rents  thereinafter  reserved,  demised  to  Reynolds  a 
piece  of  land  with  a  messuage  thereon  for  the  term  of  ninety-five  years  (wanting 

Ex.  Div.  XV.— 6* 
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ten  days)  at  the  yearly  rent  of  151. ;  and  for  the  considerations  aforesaid,  and 
also  in  consideration  of  the  further  rent  thereinafter  reserved  and  of  the  covenants 
of  Reynolds,  Roy  covenanted  with  Reynolds  that  it  should  be  lawful  for  him  and 
the  tenants  of  the  messuage,  at  all  times  during  the  continuance  of  the  said  term, 
to  enter  upon  and  use  and  enjoy  as  a  pleasure  ground  or  garden  a  piece  of  land 
particularly  described  jointly  with  Roy,  and  Roy  covenanted  that  he  would  at 
his  own  expense  keep  in  order  the  garden.  There  was  also  a  covenant  by 
Reynolds  to  pay  Roy  the  yearly  rent  of  151.,  and  also  the  further  yearly  rent  of 
41.  4s.  in  respect  of  the  right  of  user  of  the  garden  or  pleasure  ground,  such  rent 
to  be  payable  in  the  same  manner  as  the  rent  of  151.  Held,  in  the  Exchequer 
Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  rent  of 
41.  4s.  was  a  sum  in  gross  payable  under  a  covenant,  and  not  a  rent  issuing  out 
of  the  land ;  and  consequently  the  plaintiff  was  entitled  to  rescind  the  contract 
and  recover  back  his  deposit :  per  Wightman,  J.,  Crompton,  J.,  and  Blackburn,  J. 
Dissentientibus  Williams,  J.,  and  Willes,  J. 

[S.  C.  33  L.  J.  Ex.  68;  10  Jur.  (N.  S.)  473;  12  W.  R.  604;  11  L.  T.  2n. 
Distinguished,  Camberwell  and  South  London  Building  Society  v.  HoUoway,  1879, 
13  Ch.  D.  761.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  for 
the  plaintiff,  on  a  special  case  stated  for  the  opinion  of  that  Court.  The  special  case 
is  fully  set  out  in  the  report  of  the  case  in  the  Court  below  :  1  H.  &  C.  302. 

Bovill  (with  whom  was  Macnamara)  argued  for  the  plaintiff"  in  error  (a)  (the 
defendant  below).  First,  the  defendant  has  offered  to  convey  to  the  plaintiffs  the 
identical  property  which  they  contracted  to  purchase,  and  which  is  described  as 
"four  freehold  ground  rents  of  191.  4s.  each,  viz.,  151.  ground  rent  and  41.  4s.  garden 
rent."  The  judgment  of  the  Court  of  Exchequer  proceeds  on  the  assump-[411]-tion 
that  the  plaintiffs  purchased  four  freehold  ground  rents  of  191.  4s.  each.  But  the 
particulars  of  sale  contain  a  clear  description  of  the  nature  of  the  property,  and  con- 
vey a  distinct  intimation  that  it  consists  of  ground  rents  and  garden  rents,  and  that 
the  ground  rents  arise  from  leasehold  houses  with  gardens  in  their  rear,  which  will 
remain  in  the  hands  of  the  freeholder,  and  that  one  guinea  a  year  will  be  allowed 
from  each  of  the  garden  rents  for  keeping  up  the  garden ;  but  the  purchaser  will  be 
entitled  to  the  reversion  of  the  property  at  the  expiration  of  the  leases.  The  8th 
condition  provides  that  the  conveyances  shall  contain  a  grant  of  the  perpetual  right 
of  user  of  the  gardens.  By  the  10th  condition,  "if  any  mistake  be  made  in  the 
description  of  the  property,  or  any  error  or  mis-statement  whatsoever  shall  appear 
on  the  particulars,  such  mistake,  error,  or  mis-statement  shall  not  vitiate  or  annul  the 
sale,  but  compensation  shall  be  given  or  taken  as  the  case  may  be,  to  be  settled  by 
two  referees,  or  their  umpire."  Therefore,  whether  the  garden  rents  are  freehold 
ground  rents  or  not,  the  plaintiffs  may  obtain  a  conveyance  of  all  that  they  bargained 
for ;  and  if  there  is  any  misdescription  of  the  property,  they  must  apply  for  compensa- 
tion in  manner  provided  by  the  10th  condition. 

Secondly,  the  particulars  refer  to  the  leases,  and  state  that  the  properties  sold  are 
to  be  taken  as  those  comprised  in  the  leases,  so  that  the  plaintiffs,  having  purchased 
with  notice  of  the  leases,  must  be  presumed  to  have  known  their  contents.  In  Hall 
V.  Smith  (14  Ves.  426,  433)  Sir  W.  Grant,  M.  R.,  said  that,  "if  the  party  has  notice 
that  the  estate  is  in  lease,  he  has  notice  of  everything  contained  in  the  lease." 
[Blackburn,  J.  But  there  must  be  no  misrepresentation.  Sug.  Vend,  and  Purch., 
p.  6,  14th  ed.]  Where  leasehold  property,  about  to  be  sold,  was  described  in  the 
particulars  of  sale  as  [412]  being  held  at  a  ground  rent  of  861.  per  annum,  and  it 
appeared  from  the  lease  that  the  ground  rent  was  801.,  and  one  third  of  the  improved 
yearly  rent  or  value,  and  there  were  other  stringent  covenants  in  the  lease,  not  noticed 
in  the  particulars,  such  as  that  no  fine  should  be  taken  for  an  underlease  or  assignment, 
except  with  the  consent  of  the  reversioner ;  the  purchaser  was,  nevertheless,  compelled 
to  perform  his  contract :  Pope  v.  Garland  (4  Y.  &  C.  394).  Alderson,  B.,  there  said  : 
"  I  see  no  distinction  between  this  case  and  those  where  the  landlord  sells,  and  says 
that  the  property  is  under  lease.     If  he  do  not  state  it  to  be  so,  he  does  not  state  the 

(a)  Dec.  1  and  2,  1862,  and  l7th  June,  1863.  Before  Wightman,  J.,  Williams,  J., 
Crompton,  J.,  Willes,  J.,  and  Blackburn,  J. 
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case  so  as  to  enable  the  purchaser  to  know  what  he  is  to  purchase,  and  that  is  a  mis- 
representation. But  it  is  clear,  and  that  is  not  denied  in  argument,  that  where  there 
are  outstanding  leases  it  is  the  duty  of  the  purchaser  who  has  notice  of  them  to  ask 
and  ascertain  what  the  terms  are  upon  which  the  property  is  out  on  lease,  so  that  he 
may  know  precisely  the  nature  of  the  property  which  he  purchases,  that  is,  whether 
he  has  certain  rights  upon  it,  or  whether  his  rights  are  in  any  manner  restricted." 
Paterson  v.  Long  (6  Beav.  590)  is  also  an  authority  that  a  person  who  contracts  to 
purchase  leasehold  property  does  so  with  notice  of  the  clauses  in  the  lease.  In  Smith 
V.  Watts  (4  Drew.  338)  the  particulars  of  sale  described  the  property  to  be  sold  as 
leasehold  ground-rents  of  501,  per  annum,  amply  secured  on  six  dwelling  houses  pro- 
ducing a  rack  rent  of  2501.  per  annum,  let  on  lease  for  the  whole  term  at  801,  per 
annum ;  held  under  two  leases  direct  from  the  freeholder  for  an  unexpired  term  of 
twenty-six  years,  at  ground  rents  amounting  to  321.  The  purchaser  refused  to 
complete  because  the  ground  rent  of  501.  was  not  amply  secured,  and  the  nature  of 
it  was  not  sufficiently  set  out :  Kindersley,  V.  C,  [413]  held  that,  as  the  particu- 
lars disclosed  the  facts,  and  by  one  of  the  conditions  the  purchaser  was  entitled  to 
inspection  of  the  leiises,  he  was  bound  to  complete  the  purchase. 

Thirdly,  both  these  rents  of  151.  and  41.  48.  are  properly  described  as  "freehold 
ground  rents."     The  demise  by  the  indenture  of  the  12th  of  September,  1845,  is  in 
consideration  of  the  yearly  rents  thereinafter  reserved ;  and  by  the  reddendum  the 
yearly  rent  of  151.  is  reserved.     Then  in  consideration  of  the  further  rent  thereinafter 
reserved,  and  of  the  covenants  and  agreements  thereinafter  contained,  the  lessor 
grants  to  the  lessee  and  ^the  occupiers  of  the  houses  the  use  of  the  garden  during  the 
term.     There  is  a  covenant  by  the  lessee  to  pay  the  said  yearly  rent  thereinbefore 
reserved,  and  also  the  further  yearly  rent  or  sum  of  41,  4s,  on  the  days  and  in  all 
respects  in  a  similar  manner  with  the  rent  of  151.     There  is  a  proviso  for  re-entry  if 
"  the  said  yearly  rents  "  shall  be  in  arrear,  and  a  covenant  for  quiet  enjoyment  upon 
paying  the  said  yearly  rents  and  performing  the  covenants.     So  that  there  is  the 
security  of  the  houses  and  land  for  both  these  rents.     Where  rent  is  reserved  upon 
a  demise  of  a  corporeal  and  incorporeal  hereditament,  the  rent  will  issue  wholly  out 
of  the  corporeal  in  point  of  remedy,  but  in  point  of  render,  out  of  both  :  Doubitofte  v. 
Curteene  (Cro.  Jac.  452);    Farewell  v,  Dickenson  (6  B.   &  C.   251).      In  Williams  v. 
Hayward  (1  E.  &  E.  L040)  the  plaintiff  was  assignee  of  a  person  who  demised  to  the 
defendant  certain  mines  and  minerals  for  a  term  of  years,  reserving  a  royalty  upon 
the  ore  raised  by  defendant,  or  an  annual  sum  of  1001.  in  lieu  thereof,  if  the  royalty 
in  any  year  should  not  amount  to  that  sum,  with  liberty  to  the  defendant  to  use  a 
certain  railway :  and  it  was  held  that  a  rent  was  created  which  issued  out  of  the 
mines  and  minerals,  and  could  not  have  issued  out  of  the  easement  [414]  to  use  the 
railway ;  therefore  the  preventing  the  defendant  from  using  it  was  not  an  eviction 
from  the  thing  demised,  so  as  to  amount  to  an  answer  to  a  claim  for  rent.     Where 
rent  is  reserved  in  respect  of  a  demise  of  land  and  goods,  the  rent  issues  out  of  the 
land  :  Newman  v.  Anderton  (2  N.  R.  224).     [Crompton,  J.     In  Moor,  201,  it  is  said : 
"  Where  a  man  grants  a  manor,  and  the  grinding  of  his  mill,  for  years,  rendering  for 
the  manor  20s.,  and  for  the  grinding  10s.,  there  it  is  taken  that  the  entire  rent  is 
chargeable  by  distress  on  the  manor,  for  reason  that  distress  does  not  lie  on  the 
grinding."]     In  Roulston  v.  Clarke  (2  H.  Black.  564)  there  was  a  reservation  of  an 
increased  annual  rent,  in  the  nature  of  a  penalty,  and  it  was  held  that  it  might  be 
distrained  for.     In  Viner's  Abridg.  "  Reservation  "  (0.),  pi.  5,  it  is  said :    "  If  land 
and  the  perquisites  of  a  manor,  or  land  and  common,  or  land  and  an  advowson,  are 
demised  together,  rendering  rent,  the  entire  rent  shall  be  issuing  out  of  the  land, 
notwithstanding  any  severance  in  the  reddendum  itself,  or  by  any  '  viz.'     But  if  it  be 
land  which  is  demised,  and  part  of  the  rent  is  referred  to  one  part  of  the  land, 
and  the  other  part  of  the  rent  to  the  other  part  of  the  land,  there  they  shall  be 
several   rents,  because   there   is   land   which   is    a    thing   chargeable    by  itself   for 
each  rent."     That  distinction  is  also  pointed  out  in  Gilbert  on  Rents,  p.  34,     In 
Monice  v.    Antrobus  (Hardr.    325)   a  lease  of  a  rectory  was  made  to  the  plaintiflF 
and  his  wife  for  twenty -one  years,  rendering  401.  a  year;'  and  the  plaintiff  cove- 
nanted to  pay  over  and  above  a  couple  of  capons  yearly,  or  6s.  8d.  in  money ;  and 
Hale,  C.  B.,  held  that  the  capons  were  "  no  part  of  the  rent,"  because  "  the  lessee 
only  covenanted   to   pay  them,  which    covenant  of  his  will  not  bind  his   wife,   if 
she  survive  him,  and  therefore  his  covenant  will  not  amount  to  a  reser-[415]-vatiou 
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Otheiwise,  if  both  had  covenanted,  or  if  the  lease  had  been  made  to  the  husband  alone 
with  such  a  covenant."  It  is  not  necessary  that  there  should  be  a  reddendum  of  the 
rent.  A  covenant  and  agreement  that  A.  doth  let  lands  amounts  to  a  lease,  and  a 
proviso  that  B.  shall  pay  an  annual  rent  is  a  good  reservation  of  it :  Harrington  v. 
Wise  (Cro.  Eliz.  486).  In  Kolle's  Abridg.  "  Reservation  "  (L.)  40,  it  is  said  :  «  Si  A. 
leas  terre  al  B.  per  indenture  et  les  parolls  sont,  in  consideration  del  payment  del  rent 
hereafter  mentioned,  il  leas,  &c.,  et  puis  en  mesmc  indenture  B.  covenant  pur  luy  et 
ses  assignes  ove  A.  et  ses  assignes  a  paier  1 01.  rent  al  certen  feasts  annualraent,  &c., 
ceo  serra  un  rent,  et  nemy  un  summe  en  grosse,  car  sur  tout  I'indenture  ceo  serra  un 
reservation  et  nemy  un  covenant,  car  les  parolls  (en  consideration  del  rent  hereafter 
mentioned),  fait  ceo  assets  clear:  M.  12  Ja.  B.  R.  enter  Athowe  v.  Heming  aA]\xdge." 
That  case  is  also  cited  in  Viner's  Abridg.  "Reservation  "  (L.),  p.  6,  and  "Rent"  (P.), 
p.  2,  note,  where  it  is  said  :  "Coke,  C.  J.,  wondered  it  could  be  a  doubt  in  PL  C,  and 
thought  it  was  clearly  a  rent."  The  same  doctrine  was  laid  down  in  Drake  v.  Munday 
(Cro.  Car.  207).  There  is,  indeed,  an  Anonymous  case  in  the  Modern  Reports  (12  Mod. 
74,  Case  131),  where  Holt,  C.  J.,  is  reported  to  have  said  :  "  A  rent  may  be  reserved 
on  words  of  covenant;  but  where  there  is  a  rent  reserved  and  a  covenant  also  for 
other  money  in  the  same  deed,  debt  will  not  lie  for  the  latter :  as  if  I  demise  twenty 
acres,  reserving  201.  a  year,  and  further  agree  with  him  in  the  same  deed  that  for  as 
many  acres  as  he  shall  plow  up  he  shall  give  ten  shillings  more  for  each  per  annum ; 
this  last  is  no  rent,  and  an  action  of  debt  will  not  lie  for  it."  But  on  12  Modern 
Reports  being  cited  in  Rex  v.  The  Mayor  ami  Burgesses  of  Lyme  Regis  (1  Doug.  79,  83), 
Buller,  J.,  said  it  "is  not  a  book  of  any  [416]  authority."  Moreover,  the  report  of 
the  Anonymous  case  does  not  state  the  facts,  but  a  mere  dictum  of  Holt,  C.  J.,  at 
variance  with  the  decision  of  the  Court  of  Common  Pleas  in  Roulston  v.  Clarke  (2  H. 
Black.  564) ;  and  clearly  it  is  not  law  that  debt  will  not  lie  on  a  covenant  to  pay 
money.  He  argued,  fourthly,  that  assuming  there  was  a  mistake  in  the  description 
of  the  property,  that  did  not  annul  the  sale,  but  only  entitled  the  plaintiff  to  com- 
pensation in  manner  provided  by  the  10th  condition,  which  applied  to  all  cases  except 
that  of  intentional  misrepresentation.  On  this  point  he  cited  Bartlett  v.  Salmon  (6  De 
Gex,  Mac.  &  G.  33) ;  The  Duke  of  Norfolk  v.  JVoiihy  (1  Camp.  340) ;  Trower  v.  Newcome 
(3  Meriv.  704). 

Rochfort  Clarke,  for  the  defendant  in  error  (the  plaintiff  below).  First,  the  annual 
sum  of  41.  4s.  is  not  a  ground  rent.  The  demise  is  not  merely  in  consideration  of  the 
yearly  rents,  but  also  of  the  covenants  and  agreements.  The  indenture  deals  with 
two  distinct  matters,  viz.,  the  land  and  the  garden.  There  is  a  demise  of  the  land, 
and  in  respect  of  that  a  yearly  rent  of  151.  is  reserved.  There  is  no  demise  of  the 
garden,  but  the  lessor,  "  for  the  considerations  aforesaid  and  also  in  consideration  of 
the  further  rent  thereinafter  reserved,  covenants  and  agrees  that  the  lessee  and  his 
tenants  shall  have  a  right  to  use  it,  and  the  lessee  covenants  that  he  will  pay  the 
annual  rent  of  151.,  and  also  the  41.  4s.  a  year  in  respect  of  the  right  of  user  of  the 
garden.  Where  there  is  an  express  covenant  no  other  covenant  can  be  implied : 
Aspdin  V.  Austin  (5  Q.  B.  671).  The  right  to  use  the  garden  in  common  with  others 
is  a  mere  licence  out  of  which  a  rent  cannot  issue.  In  the  cases  cited,  there  was  a 
reservation  of  one  entire  rent  in  respect  [417]  of  a  demise  of  land  and  several  other 
premises.  Here  the  land  and  the  garden,  and  the  annual  sums  reserved  in  respect  of 
them,  are  treated  as  distinct  matters.  It  may  be,  that  it  was  advisedly  done,  in  order 
that  an  eviction  from  the  garden  might  not  cause  a  suspension  of  the  whole  191.  a 
year.  If  the  lessor  had  covenanted  that  the  lessee  should  have  the  exclusive  use  of 
the  garden,  the  case  might  have  fallen  within  the  authorities  cited  that  there  may  be 
a  demise  without  express  words  to  that  efli'ect.  A  grant  by  deed  to  dig  and  search 
for  minerals  does  not  amount  to  a  lease  :  Doe  d.  Ilanley  v.  Wood  (2  B.  &  Aid.  724). 
In  Daniel  v.  Grade  (6  Q.  B.  145)  there  was  a  reservation  of  separate  rents  in  respect 
of  a  demise  of  several  premises.  But  where  the  owner  of  mines  conveyed  them  to  a 
purchaser,  subject  to  the  payment  of  a  certa.in  sum  by  twelve  yearly  instalments,  which 
were  secured  by  powers  of  distress  and  right  of  entry,  it  was  held  that  these  yearly 
instalments  were  not  rent:  Lord  Hatherion  v.  Bradburne  (13  Sim.  599).  In  Doubitofte 
v.  Curteene  (Cro.  Jac.  452),  and  Farewell  v.  Dickenson  (6  B.  &  C.  251),  one  rent  was 
reserved  in  respect  of  land  and  other  things.  Williams  v.  Hayward  (1  E.  &  E.  1040), 
and  Newman  v.  Anderton  (2  N.  R.  224),  shew  that  a  rent  cannot  issue  out  of  an 
easement.     In  Roulston  v.  Clarke  (2  H.  Black.  564)  the  only  question  was  whether 
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the  additional  sum  reserved  was  a  rent  on  a  gross  sum  in  the  nature  of  a  penalty. 
[Willes,  J.  referred  to  PolUtt  v.  Forrest  (11  Q.  B.  949).]  The  proposition  stated  in 
Viner's  Abridg.  "  Eeservation  "  (0.),  5,  and  Gilbert  on  Rents,  p.  34,  is  not  disputed. 
In  Marrice  v.  Antrohus  (Ilardr.  325),  the  only  question  was  whether  the  lease  was  a 
good  ecclesiastical  lease.  Harrinyton  v.  Wise  (Cro.  Eliz.  486)  only  shews  that  a 
covenant  to  pay  an  annual  sum  in  [418]  respect  of  land  demised  is  a  good  reservation 
of  rent.  In  the  case  cited  in  Rolle's  Abridg.  "  Reservation  "  (L.),  40,  and  Viner's 
Abridg.  "  Reservation)"  (L.),  p.  6,  the  annual  sum  was  intended  to  be  reserved  as  rent ; 
for  the  words  are  "  in  consideration  of  the  payment  of  the  rent  hereafter  mentioned." 
So,  in  Drake  v.  Munday  (Cro.  Car.  207),  the  annual  sum  was  to  be  paid  in  respect  of 
the  enjoyment  of  the  house.  In  Coomber  v.  Howard  (1  C.  B.  440)  there  was  a  demi.so 
of  a  house  at  a  certain  rent  and  a  demise  of  a  stable  at  a  further  rent.  So,  in  Tanfield 
V.  Rogers  (Cro.  Eliz.  340),  there  was  a  reservation  of  one  rent  for  the  scite  and  demesnes 
of  a  manor,  and  another  rent  for  the  manor  itself.  Though  the  demise  of  the  use  of 
the  garden  is  an  incorporeal  hereditament,  the  lessee  might  be  evicted  from  it :  Palmer 
V.  Gooden  (8  M.  &  W.  890),  which  would  occasion  a  suspension  of  the  rent.  Again, 
the  lessor  might  sell  the  garden,  and  convey  it  to  the  purchaser  separated  from  the 
houses,  in  which  case  the  entire  right  in  respect  of  it  would  be  destroyed :  Winter's 
case  (3  Dyer,  308).  Besides  there  is  a  right  of  entry  upon  breach  of  any  one  of  the 
cevenants.  Moreover  the  covenant  to  pay  the  annual  sum  of  41.  4s.  is  a  mere  collateral 
covenant  which  would  not  run  with  the  land  ;  Spencer^s  case  (5  Rep.  29) ;  Webb  v. 
liussell  (3  T.  R.  393);  Flight  v.  Glossop  (2  Bing.  N.  C.  125).  He  argued,  secondly, 
that  there  was  such  a  misdescription  as  to  annul  the  contract,  not  a  mere  mistake  for 
which  compensation  was  to  be  awarded  in  manner  provided  :  Coverley  v.  Burrell 
(5  B.  &  Aid.  257) ;  Dykes  v.  Blake  (4  Bing.  N.  C.  463,  476) ;  Dobell  v.  Hutchinson 
(3  A.  &  E.  356);  Ayles  v.  Cox  (16  Beav.  23) ;  Patersm  v.  Lo7ig  (6  Beav.  590);  Smith 
v.  Watts  (4  Drew.  338);  [419]  Pope  v.  Garland  (4  Y.  &  C.  394);  Hall  v.  Smith 
(14  Ves.  426);  Jones  v.  Fdney  (3  Camp.  285);  Sugden's  Vend.  &  Pureh.  p.  7, 
i4th  ed.  Upon  the  point  as  to  constructive  notice  of  the  contents  of  the  lease,  he 
was  stopped  by  the  Court. 

Macnamara  replied.  He  cited  Gale  on  Easements,  p.  73,  3rd  ed. ;  Bally  v.  Wells 
(Wilmot's  Notes,  341);  Gilbert  on  Rents,  p.  188. 

Cur.  adv.  vult. 

In  the  ensuing  Michaelmas  Vacation  (Dec.  6),  the  following  judgment  of 
Crompton,  J.,  in  which  Wightman,  J.,  concurred,  was  read  by 

Blackburn,  J.  I  think  that  the  real  meaning  of  the  particulars  and  conditions 
of  sale  is  that  the  rent  of  191.  4s.,  consisting  of  the  151.  and  the  41.  4s.  garden  rent, 
are  to  be  secured  by  way  of  rent  on  the  respective  freehold  residences,  the  reversion 
to  which  is  also  to  be  conveyed  to  the  purchasers ;  and  the  question  seems  to  me  to 
be  whether,  on  the  true  construction  of  the  leases,  what  is  called  the  garden  rent  of 
41.  4s.  is  really  secured  by  way  of  rent  on  the  residences,  in  other  words,  whether  the 
garden  rent  is  really  so  secured  as  to  be  issuing  out  of  the  freehold  residences,  the 
reversion  to  which  is  to  vest  in  the  purchasers  at  the  termination  of  the  leases. 

We  were  much  pressed  during  the  argument  with  the  doctrine  established  by  the 
class  of  cases  which  shew  that  where  a  rent  is  clearly  reserved  qua  rent,  one  part 
being  in  respect  of  the  enjoyment  of  land  and  the  other  part  in  respect  of  some 
incorporeal  hereditaments  out  of  which  rent  could  not  issue,  the  whole  rent  is  taken 
to  issue  out  of  [420]  the  corporeal  hereditaments.  And  we  were  also  referred  to 
several  expressions  in  the  leases  which  were  said  to  shew  the  intention  of  the  parties 
to  be  that  the  garden  rent  or  sum  w^is  to  be  rent  and  must  therefore  issue  out  of  the 
residences,  the  only  corporeal  hereditaments  out  of  which  rent,  properly  so  called, 
could  issue. 

It  was  said  in  respect  of  this  view  that  the  lease  was  expressed  to  be  made  in 
consideration,  inter  alia,  "  of  the  rents,"  in  the  plural,  *'  thereby  reserved,"  that  the 
garden  rent  was  "  to  be  paid  in  the  same  manner  and  at  the  same  time  as  the  other," 
and  that  "a  right  of  re-entry  was  reserved,"  inter  alia,  "on  the  non-payment  of  the  rents." 

Upon  the  construction  of  the  deed,  and  in  this  case,  as  in  all  others,  we  must 
decide  according  to  the  real  intention  of  the  parties  as  expressed  upon  the  whole 
of  the  deed,  I  have  not  been  able  to  satisfy  myself  that  this  deed  can  be  construed 
as  meaning  that  the  garden  rent  was  to  be  an  additional  rent  to  arise  out  of  the 
residences. 
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Looking  to  the  reddendum,  the  most  important  part  of  the  deed  for  this  purpose, 
I  find  that  the  rent  to  be  reserved,  "  therefore,"  that  is,  for  the  demise  of  the  residence, 
is  151.,  clearly  a  rent  reserved  in  respect  of  the  enjoyment  and  issuing  out  of  the 
residence.  Then  there  is  a  marked  difference  in  the  covenant  as  to  what  is  to  be 
paid  for  the  enjoyment  of  the  easement  in  the  garden.  That  is  done  by  a  covenant  in 
subsequent  pai-t  of  the  deed,  whereby,  after  covenanting  to  pay  the  real  rent,  there  is 
a  further  covenant  to  pay  a  further  rent  or  sum  for  and  in  respect  of  the  easement. 
Here,  then,  we  have  a  marked  distinction  between  the  reservation  of  what  really  is 
a  rent  and  a  covenant  to  pay  a  sum  in  respect  of  an  easement. 

The  lease  speaks  of  this  latter  sum  as  a  rent  or  sum,  clearly  as  it  seems  to  me 
pointing  out  the  very  distinction  [421]  between  a  real  rent  and  a  payment  for  an 
easement.  It  says,  in  effect,  there  is  a  further  annual  amount  to  be  paid  for  the 
easement,  but  as  that  is  for  an  incorporeal  hereditament,  and  is  not  to  issue  out  of 
the  land,  we  are  not  sure  whether  we  can  properly  call  it  a  rent.  If  intended  to  be 
a  part  of  one  entire  rent  to  issue  out  of  the  residence  and  to  be  increased  because  of 
the  advantage  of  the  easement,  why  should  the  terms  be  varied  by  introducing  the 
words  or  sum  '\ 

It  seems  to  me  that  the  parties  contemplated  what  may  be  popularly  called,  though 
incorrectly,  a  rent  out  of  and  in  respect  of  the  easement.  Just  as  a  payment  for  a 
mere  right  of  way  might  be  incorrectly  called  a  rent.  They  say,  in  effect,  that  they 
are  not  sure  if  it  be  a  rent.  To  bring  the  case  within  the  doctrine  insisted  on  by  the 
defendant  the  whole  191.  4s.  ought  to  be  really  onj  rent  plainly  reserved,  though  the 
particulars  of  the  rent  reserved  may  be  distributed  into  so  much  for  the  land  and  so 
much  for  the  easement  or  other  advantages  which  are  to  increase  the  rent  of  the 
land,  out  of  which  only  it  can  issue.  It  is  true,  as  urged  in  argument,  that  a  rent  may 
be  reserved  where  there  is  no  reddendum  by  words  of  covenant,  but  no  ease  was  brought 
before  us  where  the  reddendum  was  clearly  confined  to  the  one  rent  and  there  was  a 
covenant  afterwards  for  the  payment  of  another  annual  sum  in  respect  of  an  easement. 

This  marked  distinction  between  the  reddendum  and  the  covenant  to  pay  the  rent 
or  sum  seems  to  me  to  make  it  very  difficult  to  hold  that  the  two  sums  were  one  rent 
reserved  out  of  the  residences,  and  I  think  outweighs  the  effect  of  the  expressions  in 
the  lease  relied  on  by  the  defendant.  It  seems  to  me,  therefore,  that  there  was  no 
rent  of  191.  4s.  reserved  out  of  the  residences ;  and  the  thing  sold  was,  in  my  opinion, 
a  different  thing,  and  of  a  [422]  different  nature  from  that  contracted  to  be  sold.  It 
was  towards  the  end  of  the  argument  scarcely  denied  by  the  counsel  for  the  appellants 
that  the  agreement  that  errors  in  description  should  not  vitiate  the  contract,  but  be 
matter  for  compensation,  does  not  extend  so  far  as  to  bind  the  purchaser  to  take 
a  thing  of  a  different  kind  and  different  nature  from  that  which  he  contracted  to 
purchase.  I  think,  therefore,  that  the  vendor  was  not  able  to  carry  out  his  contract, 
and  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

My  brother  Wightman,  as  I  have  mentioned,  concurs  in  this  judgment. 

For  myself  I  wish  to  add,  that  having  had  the  advantage  of  reading  and  consider- 
ing both  this  judgment  and  that  of  my  brother  Willes,  I  have  come  to  the  conclusion 
that  the  judgment  below  ought  to  be  affirmed.  I  agree  with,  I  believe,  all  the  Judges 
of  this  Court  that  the  conditions  of  sale  cure  errors  of  description,  &c.,  but  do  not 
extend  so  far  as  to  entitle  the  vendor  to  require  the  purchaser  to  take  something  of 
a  different  nature  from  that  for  which  he  bargained,  and,  consequently,  that  if  this 
annual  sum  of  41.  4s.  is  a  rent  issuing  out  of  the  premises,  the  purchaser  is  bound 
under  this  contract  to  take  it,  though  it  may  not  be  in  all  respects  a  freehold  rent 
such  as  is  described ;  but,  on  the  other  hand,  that  if  this  41.  4s.  is  a  sum  in  gross  only, 
secured  by  personal  covenants,  the  purchaser  is  not  bound  to  take  it,  and,  con- 
sequently, that  the  only  question  is,  whether  this  sum  is  a  rent  issuing  out  of  the 
premises  or  not. 

And  I  agree,  I  believe,  with  all  the  other  Judges  of  this  Court,  that  this  question 
depends  on  the  intention  of  the  parties  to  the  deed,  as  appearing  on  the  face  of  the 
deed,  construed  according  to  the  legal  rules  of  construction. 

I  need  not  repeat  the  reasons  which  my  brother  Crompton  [423]  has  given  for 
thinking  that  the  true  construction  of  the  instrument  is  not  to  create  a  rent ;  I  am 
far  from  thinking  it  a  clear  case,  or  that  the  reasons  given  by  my  brother  Willes  are 
not  very  forcible ;  but,  on  the  whole,  I  think  the  reasons  given  by  my  brother  Crompton 
are  more  convincing. 
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I  therefore  think  that  the  judgment  should  be  affirmed. 

WiLLES,  J.  It  is  right  to  preface  this  judgment  by  saying  that,  although  my 
brother  Williams  and  myself  take  a  different  view  of  the  construction  of  the  lease  of 
1845  from  that  which  was  entertained  in  the  Exchequer,  and  has  just  been  expressed 
by  the  majority  of  the  Judges  in  this  Court,  there  is  no  difference  of  opinion  as  to  the 
principles  of  law  applicable  to  this  case,  but  only  as  to  their  application. 

The  question  is  whether  the  vendor  h«ad  a  good  title  to  what  he  sold.  We  are  of 
opinion  that  he  had. 

The  subject-matter  of  the  sale  was  described  as  "  four  freehold  ground  rents  of 
191.  4s.  each,  viz.,  151.  ground  rent  and  41.  4s.  garden  rent,"  arising  from  four  houses 
held  by  four  leases  granted  to  Reynolds  for  ninety-five  years  each  (wanting  ten  days), 
from  the  29th  September,  1844,  "with  reversion  to  the  property  in  about  eighty 
years." 

The  eighth  condition  completed  the  description  of  the  property,  for  it  provided 
that  the  conveyance  to  the  purchaser  shall  contain  a  grant  of  a  perpetual  right  of  user 
of  the  garden  then  enjoyed  by  the  tenants  of  the  houses,  as  appurtenant  to  each  house, 
and  that  the  purchaser  may  in  return  grant  a  perpetual  rent  charge  of  one  guinea  a 
year  issuing  out  of  each  house,  with  the  usual  powers  of  distress  and  entry. 

Thus  it  was  plainly  announced  to  the  purchaser  that  what  he  was  buying  was  a  free- 
hold reversion  expectant  upon  the  leases  of  the  four  houses,  in  respect  of  which  there 
was  reserved  a  rent  or  rents  of  191.  4s.  each,  made  [424]  up  of  151.  a  year  reserved  out 
of  the  house  in  respect  of  the  use  of  the  house,  and  41.  4s.  a  year  reserved  out  of  the 
house  in  respect  of  the  additional  value  given  to  it  by  having  annexed  thereto  the 
right  to  use  the  gardens  in  the  same  way  as  other  gardens  in  the  squares  of  London 
are  ordinarily  used. 

Now  the  vendor  had  power  to  convey  all  these  advantages  to  the  purchaser  if,  in 
point  of  law,  the  41.  4s.  was  rent  issuing  out  of  the  house;  for  had  the  conveyance 
been  made  the  purchaser  would  have  acquired  the  reversion  in  fee  simple  in  the  four 
houses  with  the  rents  thereto  annexed  during  the  term,  and  at  its  expiration  he  would 
by  the  conveyance  have  had  the  fee  simple  in  possession ;  and  by  the  grant  provided 
for  by  the  eighth  condition,  the  perpetual  right  to  use  this  garden  by  himself  and  his 
heirs  or  their  tenants. 

Whether  this  grant  and  that  in  the  lease  are  to  be  considered  as  creating  an  ease- 
ment at  common  law  appurtenant  to  the  house,  it  is  not  necessary  to  consider.  It  is 
enough  to  observe  that  this  use  of  the  garden  was  secured,  as  it  could  by  law  be ;  that 
no  objection  was  raised,  probably  none  could  have  been  raised,  as  to  the  effect  of  such 
a  grant ;  and  that  this  benefit,  whatever  be  its  legal  character,  was  necessary  for  the 
comfort  of  the  house. 

On  the  part  of  the  defendant  in  error,  it  is  contended  that  the  sum  of  41.  4s.  is  a 
mere  sum  in  gross  secured  by  the  personal  covenant  of  the  lessee,  and  which  he  and 
his  representatives  only  are  liable  to  pay  to  the  lessor  and  his  personal  representatives 
only  during  the  term. 

And  the  defendant  in  error  relies  upon  the  terms  of  the  lease  by  which  he  alleges 
that  that  sum  is  only  covenanted  to  be  paid  as  a  sum  in  gross,  and  not  reserved  as  rent 
for  the  houses. 

On  the  other  hand  the  plaintiff  in  error,  admitting  that  [425]  the  question  must 
turn  upon  the  words  of  the  lease,  insists  that  it  may  and  ought  to  be  construed  in 
accordance  with  what  his  counsel  contended  to  be  the  manifest  intention  of  the  parties, 
and  the  nature  of  the  transaction  itself  as  reserving  the  41.  4s.  for  rent  of  the  principal 
subject-matter,  viz.  the  houses,  in  consideration  of  the  additional  value  given  to  it  by 
the  annexation  of  the  right  to  use  this  garden. 

And  we  are  of  opinion  that  such  appears  from  the  lease  itself  to  have  been  the  inten- 
tion of  the  parties,  and  that,  following  the  guidance  of  the  Court  of  Common  Pleas  in 
the  leading  case  of  Roe  v.  Tranmerr  (Willes,  682),  we  ought  to  construe  the  words  in 
such  a  manner  as  to  gi^e  effect  to  the  intention  of  the  parties  Jis  it  appears  upon  the 
instrument,  even  though  the  wora^  used  are  not  strictly  technical. 

There  are  to  our  minds  many  indications  of  such  an  intention  both  in  this  trans- 
action itself  and  in  the  language  of  the  lease,  and  no  clear  indication  to  the  contrary. 
It  was  intended  by  the  parties  to  make  and  take  a  lease  which  should  be  assignable 
with  all  the  benefits  conferred  by  the  lease,  including  the  right  to  use  the  garden,  and 
the  reversion  of  which  should  in  like  manner  be  assignable  with  its  advantages.     All 
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convenience,  and  therefore  the  probable  intent  of  the  parties,  requires  that  this  should 
be  upheld  so  far  as  the  law  will  allow.  And  it  may  be  upheld  if  the  41.  4s.  be  a  garden 
rent,  but  not  if  it  be  a  sum  in  gross.  If  it  be  not  a  rent  this  absurdity  may  follow, 
that  the  assignee  of  the  houses  will  enjoy  the  garden,  and  the  lessee  who  has  parted 
with  the  houses  and  garden  will  have  to  pay  the  original  lessor  who  may  have  parted 
with  the  reversion. 

Now,  the  character  of  the  transaction  and  the  general  intent  of  the  parties  being 
thus  clear,  let  us  refer  to  the  [426]  lease  in  order  to  see  whether  the  words  compel  us 
to  defeat  that  intention,  or  enable  us  to  give  effect  to  it. 

The  lease  recites  that  it  is  made  in  consideration  of,  amongst  other  things,  "  the 
yearly  rents  hereinafter  reserved."  Here  rents  are  spoken  of  in  the  plural,  and 
although  we  agree  that  no  words  can  make  a  rent  of  what  is  not  in  its  nature  a  rent, 
yet,  when  the  question  is  whether  a  payment  is  to  be  considered  as  intended  to  be  a 
rent  or  not,  its  being  called  so  by  the  parties  interested,  ought  to  be  considered  as 
proof  of  their  intention. 

The  reddendum  is,  "Yielding  and  paying  therefore  the  yearly  rent  of  151."  This 
does  not  exclude  a  reservation  of  further  rent. 

Accordingly,  it  is  further  witnessed,  that  "for  the  considerations  aforesaid,"  that 
is,  in  consideration  of  taking  the  lease  of  the  house,  and  in  consideration  of  the  "  further 
rent,"  the  landlord  covenants  that  the  lessee  and  his  assigns  shall  have  the  use  of  the 
garden,  which  could  only  be  used  by  the  occupiers  of  the  house  and  is  but  an  accessary 
to  it,  the  principal  subject-matter  of  the  demise. 

Then  follows  the  covenant  by  the  lessee  to  pay  the  151.  a  year,  "and  also  the 
further  yearly  rent  or  sum  of  41.  4s.,  for,  and  in  respect  of,  the  right  of  user  herein- 
before granted  of  the  said  garden  or  pleasure  ground,  such  last  mentioned  rent  to  be 
payable  on  the  days,  and  in  all  respects  in  a  similar  manner  with  the  rent  of  151.  per 
annum  hereinbefore  reserved  and  made  payable."  This  language  is  not  merely  to  the 
effect,  but  to  my  apprehension  expresses,  that  the  41.  48.  a  year  is  reserved  and  made 
payable  as  the  1 51.  a  year  is,  with  a  statement  annexed  that  it  is  payable  not  out  of 
the  incorporeal  hereditament  from  which  it  could  not  issue,  but  out  of  the  houses  from 
which  it  could  issue :  and  that  in  consideration  of  the  value  of  the  houses,  without 
[427]  which  the  use  of  the  garden  could  not  be  had,  being  increased  by  the  use  of  the 
garden. 

This  is  again  apparent  in  the  terms  of  the  proviso  for  reentry  for  the  landlord 
and  the  assignee  of  the  reversion,  which  applies  to  both  the  payment  of  the  151.  and 
the  payment  of  the  41.  4s.,  and  which  could  not  be  exercised  by  the  assignee  of  the 
reversion,  unless  the  41.  4s.  were  considered  to  be  reserved  as  a  rent. 

Therefore,  inasmuch  as  the  parties  have  themselves  called  the  payment  a  rent, 
and  it  is  capable  of  being  so,  and  the  intention  expressed  upon  the  lease  can  be  given 
effect  to  by  so  holding  it,  and  will  be  defeated  by  not  doing  so ;  we  construe  it  to  be 
a  rent,  and  we  hold  that  the  vendor  had  a  good  title  to  what  he  contracted  to  sell. 

As  for  the  cases  cited  in  which  certain  collateral  payments  have  been  held  not  to  be 
rents,  they  are  inapplicable  to  the  case  of  a  covenant  to  pay  an  additional  sum  as  rent 
for  the  principal  subject  of  demise  in  respect  of  some  benefit  to  be  enjoyed  with  the 
house  as  an  accessary  thereto. 

It  may  be  added,  that  the  question  whether  a  demise  by  the  lessor  and  a  covenant 
by  the  lessee  to  pay  a  yearly  sum  without  any  formal  reservation  constitute  a  rent, 
was  decided  in  the  affirmative  by  Lord  Coke  in  ktto  v.  Hemming  (2  Bulst.  281). 

In  our  opinion  the  judgment  of  the  Court  of  Exchequer  ought  to  be  reversed  and 
judgment  given  for  the  defendant.  But  as  the  majority  of  the  Court  are  of  a  different 
opinion,  the  judgment  is  affirmed. 

Judgment  affirmed. 

[428]    Memoranda. 

In  this  Vacation  (29th  July)  Sir  Cresswell  Cresswell,  Knt.,  the  first  Judge 
Ordinary  of  the  Probate  and  Divorce  Courts  (formerly  one  of  the  Judges  of  the  Court 
of  Common  Pleas),  died  at  his  residence,  Prince's  Gate,  Knightsbridge. 

He  was  succeeded  by  Sir  James  Plaisted  Wilde,  one  of  the  Barons  of  the  Court  of 
Exchequer. 

Mr.  Serjeant  Pigott  was  appointed  one  of  the  Barons  of  the  Court  of  Exchequer 
in  the  place  of  Sir  James  Plaisted  Wilde. 
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Sir  William  Atherton,  her  Majesty's  Attorney  General,  resigned  his  oflBce  in 
consequence  of  continued  indisposition,  and  died  on  the  22nd  January,  1864. 

Sir  Roundell  Palmer,  Knt.,  her  Majesty's  Solicitor  General,  succeeded  to  the  office 
of  Attorney  General,  and  Robert  Porrett  Collier,  Esq.,  one  of  her  Majesty's  Counsel, 
was  appointed  her  Majesty's  Solicitor  General,  and  afterwards  received  the  honour  of 
Knighthood. 

In  the  course  of  this  vacation,  William  Henry  Cooke,  Esq.,  of  the  Inner  Temple ; 
John  Gray,  Esq.,  of  the  Middle  Temple ;  John  Joseph  Powell,  Esq.,  of  the  Middle 
Temple,  and  George  Loch,  Esq.,  of  the  Middle  Temple,  were  appointed  her  Majesty's 
Counsel. 

[429]    Exchequer  Reports.    Michaelmas  Term,  27  Vict. 

ReGUL^  GENERALES.(a)      CoURT  OF  EXCHEQUER. 

Revenue  Side. 

In  pursuance  of  the  provisions  contained  in  the  26th  section  of  the  22  &  23  Vict, 
c.  21,  intituled  "An  Act  to  regulate  the  office  of  Queen's  Remembrancer,  and  to 
amend  the  Practice  and  Procedure  on  the  Revenue  Side  of  the  Court  of  Exchequer," 
it  is  ordered,  that  the  following  provisions  of  the  Common  Law  Procedure  Act,  1854, 
be  extended,  applied,  and  adapted  to  the  Revenue  Side  of  the  Court  of  Exchequer ; 
and  also,  that  the  following  rules  as  to  giving  bail  in  cases  of  appeal  shall  be  in  force 
on  the  Revenue  Side  of  the  Court  of  Exchequer : — 

1.  In  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the 
trial,  if  the  rule  to  shew  cause  be  refused  or  granted  and  then  discharged  or  made 
absolute,  the  party  decided  against  may  appeal. 

2.  In  all  cases  of  motions  for  a  new  trial  upon  the  ground  that  the  Judge  has  not 
ruled  according  to  law,  if  the  rule  to  shew  cause  be  refused,  or,  if  granted,  be  then 
discharged  or  made  absolute,  the  party  decided  against  may  appeal,  provided  any  one 
of  the  Judges  dissent  from  the  rule  being  refused  or  when  granted  being  discharged 
or  made  absolute,  as  the  case  may  be,  or  provided  the  Court,  in  its  discretion,  think 
fit  that  an  appeal  should  be  allowed ;  provided  that  where  the  application  for  a  new 
trial  is  upon  matter  of  discretion  only,  as  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  or  otherwise,  no  such  appeal  shall  be  allowed. 

3.  The  Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of  Lords  shall  be 
Courts  of  Appeal  for  this  purpose. 

4.  No  appeal  shall  be  allowed  unless  notice  thereof  be  given  in  writing  to  the 
opposite  party  or  his  attorney,  and  to  the  Queen's  Remembrancer,  within  four  days 
after  the  decision  complained  of,  or  such  further  time  as  may  be  allowed  by  the  Court 
or  a  Judge. 

[430]  5.  The  appeal  hereinbefore  mentioned  shall  be  upon  a  case  to  be  stated  by 
the  parties  (and  in  case  of  difference  to  be  settled  by  the  Court  or  a  Judge  of  the 
Court  appealed  from),  in  which  case  shall  be  set  forth  so  much  of  the  pleadings, 
evidence,  and  the  ruling  or  judgment  objected  to,  as  may  be  necessary  to  raise  the 
question  for  the  decision  of  the  Court  of  Appeal. 

6.  When  the  appeal  is  from  the  refusal  of  the  Court  below  to  grant  a  rule  to  shew 
cause,  and  the  Court  of  Appeal  grant  such  rule,  such  rule  shall  be  arguec^  and  disposed 
of  in  the  Court  of  Appeal. 

7.  The  Court  of  Appeal  shall  give  such  judgment  as  ought  to  have  been  given  in 
the  Court  below ;  and  all  such  further  proceedings  may  be  taken  thereupon  as  if  the 
judgment  had  been  given  by  the  Court  in  which  the  record  originated. 

8.  The  Court  of  Appeal  shall  have  power  to  adjudge  payment  of  costs,  and  to 
order  restitution,  and  they  shall  have  the  same  powers  as  the  Court  of  Error  in  respect 
of  awarding  process,  and  otherwise. 

9.  Upon  an  award  of  a  trial  de  novo,  by  the  Court,  or  by  the  Court  of  Error,  upon 
matter  appearing  upon  the  record,  error  may  at  once  be  brought ;  and,  if  the  judgment 
in  such  or  any  other  case  be  affirmed  in  error,  it  shall  be  lawful  for  the  Court  of  Error 
to  adjudge  costs  to  the  defendant  in  error. 

(a)  See  T/ie  Attorney  General  v.  Sillem,  post,  p.  581. 
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10.  When  a  new  trial  is  granted  on  the  ground  that  the  verdict  was  against 
evidence,  the  costs  of  the  first  trial  shall  abide  the  event,  unless  the  Court  shall 
otherwise  order. 

11.  Upon  motions  founded  upon  affidavits,  it  shall  be  lawful  for  either  party,  with 
leave  of  the  Court,  or  a  Judge,  to  make  affidavits,  in  answer  to  the  affidavits  of  the 
opposite  party,  upon  any  new  matter  arising  out  of  such  affidavits,  subject  to  all  such 
rules  as  shall  hereafter  be  made  respecting  such  affidavits. 

12.  Notice  of  appeal  shall  be  a  stay  of  execution,  provided,  that  within  eight  days 
after  the  decision  complained  of,  or  before  execution  delivered  to  the  sheriff,  bail  to 
pay  the  sum  recovered,  and  costs,  or  to  pay  costs  when  adjudged,  be  given  in  like 
manner  and  to  the  same  amount  as  bail  in  error  is  required  to  be  given  under  the 
rules  of  this  Court  made  on  the  22nd  day  of  June,  1860,  or  as  near  thereto  as  may  be 
applicable ;  provided  that  such  bail  shall  not  be  necessary  to  stay  execution  in  cases 
where  the  appellant  is  the  Crown,  the  Attorney  General  on  behalf  of  the  Crown,  or 
the  Prince  of  Wales,  or  the  Duke  of  Cornwall,  for  the  time  being. 

The  foregoing  Rules  shall  come  into  operation  and  take  effect  forthwith,  and  apply 
to  every  cause,  matter,  and  proceeding  now  pending. 

Fred.  Pollock.        W.  F.  Channell. 
G.  Bramwell.  G.  Pigott. 

Dated  the  4th  day  of  November,  a.d.  1863. 


[431]  The  Attorney  General  v.  Sillem  and  Others.  Nov.  17,  18,  19,  20,  21, 
23,  1863. — The  building,  in  pursuance  of  a  contract,  with  intention  to  sell  and 
deliver  to  a  belligerent  power,  the  hull  of  a  vessel  suitable  for  war,  but  unarmed, 
and  not  equipped,  furnished,  or  fitted  out  with  anything  which  enables  her  to 
cruize  or  commit  hostilities,  or  do  any  warlike  act  whatever,  is  not  a  violation  of 
the  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69. — The  equipment  forbidden  by  the 
statute  is  an  equipment  of  such  a  warlike  character  as  enables  the  ship  on  leaving 
a  port  in  this  kingdom  to  cruize  or  commit  hostilities  :  Per  Pollock,  C.  B.,  and 
Bramwell,  B. — If  the  character  of  the  equipment  is  doubtful,  it  may  be  explained 
by  evidence  of  the  intent  of  the  parties  :  Per  Channell,  B. — The  Act  includes  a 
case  where  the  equipment  is  such  that  although  the  ship  when  it  leaves  a  port  in 
this  kingdom  is  not  in  a  condition  at  once  to  commit  hostilities,  is  yet  capable  of 
being  used  for  war,  and  the  intent  is  clear  that  it  is  to  be  used  for  war :  Per 
Channell,  B. — Any  act  of  equipping,  furnishing,  or  fitting  out,  done  to  the  hull 
or  vessel,  of  whatever  nature  or  character  that  act  may  be,  if  done  with  the 
prohibited  intent,  is  within  the  language,  and  also  within  the  spirit  of  the  statute  : 
Per  Pigott,  B. — On  the  trial  of  an  information  respecting  the  seizure  of  a  vessel 
in  a  port  at  Liverpool  for  an  alleged  violation  of  the  Foreign  Enlistment  Act,  by 
equipping  her  for  the  service  of  a  belligerent  state.— Held:  Per  Bramwell,  B., 
*  that  a  right  direction  would  be,  that  if  the  jury  were  satisfied  that  the  parties 
concerned  were  equipping,  or  arming,  or  attempting  so  to  do,  the  ship  claimed, 
with  intent  that  it  should  be  employed  in  the  service  of  a  foreign  power  to  cruize 
or  commit  hostilities  against  others  as  alleged,  they  should  find  for  the  Crown ; 
but  such  equipment  or  attempted  equipment  must  be  of  a  warlike  character,  so 
that  by  means  of  it  she  is  in  a  condition  more  or  less  effective  to  cruize  or  commit 
hostilities ;  otherwise  find  for  the  claimants. — Per  Channell,  B,  The  questions 
left  to  the  jury  should  have  been  :  1  st.  Was  there  an  intent  on  the  part  of 
anyone  having  a  controlling  power  over  the  vessel  that  she  should  be  employed 
in  the  service  of  the  Confederate  States  to  cruize  or  commit  hostilities  against 
the  United  States  ?  2nd.  If  so,  was  she  equipped,  fitted  out,  or  furnished  in  a 
British  port  in  order  to  be  employed  to  cruize,  &c.  ?  3rd.  If  not  equipped,  was 
there  any  attempt  to  equip  her  in  a  British  port  in  order  that  she  should  be  so 
employed?  4th.  Or  did  anyone  knowingly  assist,  &c.,  in  such  equipment  in  a 
British  port? — Per  Pigott,  B.  The  jury  should  have  been  directed  to  see:  first, 
whether  the  equippers,  or  the  purchasers,  had  the  prohibited  intent ;  and 
secondly,  whether  with  such  intent  they  had  done  any  act  towards  equipping, 
furnishing,  or  fitting  out  the  ship,  beyond  the  mere  work  of  building  the  hull  of 
the  vessel,  or  had  attempted  or  endeavoured  so  to  do. 
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[S.  C.  33  L.  J.  Ex.  92,  134  :  affirmed  1864,  10  H.  L.  Cas.  704.     Referred  to,  Reg.  v. 
Fharinaceutical  Society,  [1899]  2  Ir.  K.  139.      Not  applied,  Darlow  v.  Shuttleworth, 
1902]  1  K.  B.  731.     Referred  to.  Rex  v.  West  Riding  of  Yorkshire  County  Council, 
1906]  2  K.  B.  717.] 

Information  by  the  Attorney  General,  that  on  the  5th  of  April,  1863,  an  officer  of 
the  Customs,  then  by  law  empowered  so  to  do,  did  seize  and  arrest  as  forfeited  a 
certain  ship  or  vessel  called  the  "  Alexandra,"  together  with  the  furniture,  tackle  and 
apparel  belonging  to  and  on  board  the  said  ship  or  vessel. 

First  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  Charles  Kuhn  Prioleau,  [432]  James  Thomas  Welsman,  Eugene  Tessier,  James 
Bulloch,  Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob 
Willink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many 
other  persons  whose  names  are  to  the  said  Attorney  General  at  present  unknown, 
heretofore  and  before  the  making  of  the  said  seizure,  and  after  the  3rd  day  of  July, 
A.D.  1819,  and  before  the  25th  day  of  May,  A.D.  1863,  to  wit,  on  the  5th  day  of 
April,  1863,  within  a  certain  part  of  the  United  Kingdom,  to  wit,  Ratcliff,  in  the 
county  of  Middlesex,  without  any  leave  or  licence  of  her  Majesty  for  that  purpose 
first  had  and  obtained,  did  equip  the  said  ship  or  vessel  with  intent  and  in  order  that 
such  ship  or  vessel  should  be  employed  in  the  service  of  certain  foreign  states,  styling 
themselves  the  Confederate  States  of  America,  with  intent  to  cruize  and  commit 
hostilities  against  a  certain  foreign  state,  with  which  her  Majesty  was  not  then,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  war,  to  wit,  the  Republic  of  the  United 
States  of  America,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  ; 
whereby  and  by  force  of  the  statute  in  that  case  made  and  provided,  the  said  ship  or 
vessel,  together  with  the  said  tackle,  apparel,  and  furniture,  became  and  was  forfeited. 
Second  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  &c.  (naming  the  sante  persons),  heretofore  and  before  the  making  of  the  said 
seizure,  and  after,  &c.,  and  within  a  certain  part  of  the  United  Kingdom,  to  wit,  &c., 
without  any  leave  or  licence  of  her  Majesty  for  that  purpose  first  had  and  obtained, 
did  equip  the  said  ship  or  vessel,  with  intent  and  in  order  that  such  ship  or  vessel 
should  be  employed  in  the  service  of  certain  foreign  states,  styling  themselves  the 
Confederate  States  of  America,  with  intent  to  cruize  and  commit  hosti-[433]-litie8 
against  citizens  of  a  certain  foreign  state,  with  whom  and  with  which  respectively  her 
Majesty  was  not  then,  to  wit,  on  &c.,  at  war,  to  wit,  citizens  of  the  Republic  of  the 
United  States  of  America,  contrary  to  the  form  of  the  statute,  &c. 

Third  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  &c.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after,  &c., 
within  a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or  licence 
of  her  Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or 
vessel,  with  intent  to  cruize  and  commit  hostilities  against  a  certain  foreign  state, 
with  which  her  Majesty  was  not  then,  to  wit,  on  &c.  at  war,  to  wit,  the  Republic  of 
the  United  States  of  America,  contrary  to  the  form  of  the  statute,  &c. 

Fourth  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  Szc,  heretofore  and  before  the  making  of  the  said  seizure,  and  after  &c.,  within 
a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  the  leave  and  licence  of 
her  Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel, 
with  intent  to  cruize  and  commit  hostilities  against  citizens  of  a  certain  foreign  state, 
with  whom  and  with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  (fee.  at 
war,  to  wit,  citizens  of  the  Republic  of  the  United  States  of  America,  contrary  to  the 
form  of  the  statute,  &c. 

Fifth  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  <fec.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after  «&c., 
within  a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or  licence 
of  her  Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or 
vessel,  with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  [434] 
the  service  of  divers  and  very  many  persons  exercising  the  powers  of  government  in 
and  over  certain  foreign  states  styling  themselves  the  Confederate  States  of  America, 
with  intent  to  cruize  and  commit  hostilities  against  a  certain  foreign  state,  with 
which  her  Majesty  was  not  then,  to  wit,  on  &c.,  at  war,  to  wit,  the  Republic  of  the 
United  States  of  America,  contrary  to  the  form  of  the  statute,  &c. 
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Sixth  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  &c.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after  &c.,  within 
a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or  licence  of  her 
Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel, 
with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  service 
of  divers  and  very  many  persons  exercising  the  powers  of  government  in  and  over 
certain  foreign  states  styling  themselves  the  Confederate  States  of  America,  with 
intent  to  cruize  and  commit  hostilities  against  citizens  of  a  certain  foreign  state,  with 
whom  and  with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  &c.,  at  war, 
to  wit,  citizens  of  the  Republic  of  the  United  States  of  America,  contrary  to  the  form 
of  the  statute,  &c. 

Seventh  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  &c.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after  &c.,  within 
a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or  licence  of  her 
Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel 
with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  service 
of  divers  and  very  many  persons  exercising  the  powers  of  government  over  part  of  a 
certain  foreign  people,  to  wit,  part  of  the  people  of  the  United  States  of  America, 
with  intent  to  cruize  and  commit  hostilities  against  a  certain  [435]  foreign  state,  with 
which  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  war, 
to  wit,  the  RepulDlic  of  the  United  States  of  America,  contrary  to  the  form  of  the 
statute,  &c. 

Eighth  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  &c.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after  &c.,  within 
a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or  licence  of  her 
Majesty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel, 
with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  service 
of  divers  and  very  many  persons  exercising  the  powers  of  government  over  part  of 
a  certain  foreign  people,  to  wit,  part  of  the  people  of  the  United  States  of  America, 
with  intent  to  cruize  and  commit  hostilities  against  citizens  of  a  certain  foreign  state, 
with  whom  and  with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  &c.,  at 
war,  to  wit,  citizens  of  the  Republic  of  the  United  States  of  America,  contrary  to  the 
form  of  the  statute,  &c. 

The  9th,  10th,  11th,  12th,  13th,  14th,  15th,  and  I6th  counts,  respectively,  only 
differed  from  the  first  eight  counts  by  substituting  "  did  furnish  "  for  "  did  equip." 

The  17th,  18th,  19th,  20th,  21st,  22nd,  23rd,  and  24th  counts,  respectively,  only 
differed  from  the  first  eight  counts  by  substituting  "did  fit  out"  for  "did  equip." 

The  25th,  26th,  27th,  28th,  29th,  30th,  31st,  and  32nd  counts  only  differed  from 
the  first  eight  counts  by  substituting  "did  attempt  and  endeavour  to  equip"  for 
"  did  equip." 

The  33rd,  34th,  35th,  36th,  37th,  38th,  39th,  and  40th  counts,  respectively,  only 
differed  from  the  first  eight  counts  by  substituting  "  did  attempt  and  endeavour  to 
furnish  "  for  "  did  equip." 

The  4 1st,  42nd,  43rd,  44th,  45th,  46th,  47th,  and  48th  counts,  respectively,  only 
differed  from  the  first  eight  counts  [436]  by  substituting  "  did  attempt  and  endeavour 
to  fit  out"  for  "did  equip." 

The  49th,  50th,  51st,  52nd,  53rd,  54th,  55th,  and  56th  counts,  respectively,  only 
differed  from  the  first  eight  counts  by  substituting  "  did  procure  to  be  equipped  "  for 
"did  equip." 

The  57th,  58th,  59th,  60th,  61st,  62nd,  63rd,  and  64th  counts,  respectively,  only 
differed  from  the  first  eight  counts  by  substituting  "  did  procure  to  be  furnished  "  for 
"did  equip." 

The  65th,  66th,  67th,  68th,  69th,  70th,  71st,  and  72nd  counts,  respectively,  only 
difiered  from  the  first  eight  counts  by  substituting  "did  procure  to  be  fitted  out"  for 
"  did  equip." 

The  73rd,  74th,  75th,  76th,  77th,  78th,  79th,  and  80th  counts,  respectively,  only 
differed  from  the  first  eight  counts  by  substituting  "  did  knowingly  aid,  assist,  and  be 
concerned  in  equipping"  for  "did  equip." 

The  81st,  82nd,  83rd,  84th,  85th,  86th,  87th,  and  88th  counts,  respectively,  only 
difi'ered  from  the  first  eight  counts  by  substituting  "  did  knowingly  aid,  assist,  and  be 
concerned  in  furnishing"  for  "did  equip." 
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The  89th,  90th,  91st,  92iid,  93rd,  94th,  95th,  and  96th  counts,  respectively,  only 
differed  from  the  Hrst  eight  counts  by  substituting  "did  knowingly  aid,  assist,  and  be 
concerned  in  fitting  out"  for  "did  equip." 

Ninety-seventh  counth.  For  that  certain  persons,  to  wit,  William  Cowley  Miller, 
Thomas  Miller,  &c.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after 
&c.,  within  a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or 
licence  of  her  Majesty  for  that  purpose  first  had  and  obtained,  did  attempt  to  fit  out 
the  said  ship  or  vessel  with  intent  and  in  order  that  such  ship  or  vessel  should  be 
employed  in  the  service  of  divers  and  very  many  [437]  persons  exercising  the  powers 
of  government  over  part  of  a  certain  foreign  people,  to  wit,  part  of  the  people  of  the 
United  States  of  America,  as  a  transport  or  store  ship,  against  a  certain  foreign  state 
with  which  her  Majesty  was  not  then,  to  wit,  &c.,  at  war,  to  wit,  the  Republic  of  the 
United  States  of  America,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  ;  whereby,  and  by  force  of  the  statute,  &c. 

Ninety-eighth  count.  For  that  certain  persons,  to  wit,  William  Cowley  Miller, 
Thomas  Miller,  &c.,  heretofore  and  before  the  making  of  the  said  seizure,  and  after 
(fee,  within  a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any  leave  or 
licence  of  her  Majesty  for  that  purpose  first  had  and  obtained,  did  equip,  furnish,  and 
fit  out,  and  did  attempt  and  endeavour  to  equip,  furnish,  and  fit  out,  and  did  procure 
to  be  equipped,  furnished,  and  fitted  out,  and  did  knowingly  assist  and  be  concerned 
in  the  equipping,  furnishing,  and  fitting  out  of  the  said  ship  or  vessel,  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  certain  foreign 
states  styling  themselves  the  Confederate  States  of  America,  and  in  the  service  of 
divers  and  very  many  persons  exercising  and  assuming  to  exercise  the  powers  of 
government  in  and  over  certain  foreign  states  styling  themselves  the  Confederate 
States  of  America,  and  in  the  service  of  divers  and  very  many  persons  exercising  and 
assuming  to  exercise  powers  of  government  over  part  of  a  certain  foreign  people,  to 
wit,  part  of  the  people  of  the  United  States  of  America,  as  a  transport  or  store  ship, 
against  and  with  intent  to  cruize  and  commit  hostilities  against  a  certain  foreign  state 
with  which  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
war,  to  wit,  the  Republic  of  the  United  States  of  America,  and  against  citizens  of  a 
certain  foreign  state  with  whom  and  with  which  respectively  her  [438]  Majesty  was 
not  then  at  war,  to  wit,  citizens  of  the  Republic  of  the  United  States  of  America, 
contrary  to  the  form  of  the  statute,  &c. 

Plea.  And  hereupon  Hermann  James  Sillem,  Henry  Berthon  Preston,  Jacob 
Willink,  David  Wilson  Thomas,  and  William  Thompson  Mann,  who  claim  (a)  the  pro- 
perty of  the  said  ship  or  vessel  called  the  "  Alexandra,"  and  the  furniture,  tackle,  and 
apparel  belonging  to  and  on  board  the  said  ship  or  vessel  to  belong  to  them,  by  &c., 
their  attorney,  appear  here  in  Court,  and  for  plea  to  the  said  information  say  that  the 
said  ship  or  vessel,  furniture,  tackle,  and  apparel  did  not,  nor  did  any  or  either  of 
them,  or  any  part  thereof,  become,  nor  are,  nor  is  the  same,  or  any  or  either  of  them, 
or  any  part  thereof,  forfeited  for  the  several  supposed  causes  in  the  said  information 
mentioned,  or  for  any  or  either  of  them,  in  manner  and  form  as  by  the  said  informa- 
tion is  charged.  And  of  this  the  said  claimants  put  themselves  upon  the  country. 
Issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings,  after  last  Trinity 
Term,  it  appeared  that,  on  the  6th  of  April,  1863,  the  ship  "Alexandra"  was  seized 
by  an  officer  of  the  Customs,  in  a  dock  at  Liverpool,  called  the  "  Toxtcth  Dock,"  for 
an  alleged  contravention  of  the  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69.  The 
claimants  carried  on  business  as  engineers  at  Liverpool,  under  the  firm  of  Fawcett, 
Preston  &  Co.,  and  were  allowed  to  defend  on  their  attorney  making  the  affidavit 
prescribed  by  the  Customs  Consolidation  Act,  1853,  16  &  17  Vict.  c.  107,  s.  309.  The 
ship  was  built  in  the  yard  of  Messrs.  Miller  &  Sons  of  Liverpool,  who  stated  that  she 
was  built  for  Messrs.  Fraser,  Trenholm  <fe  Co.,  who  were  merchants  at  Liverpool,  and 
agents  of  the  Confederate  States  of  America.  She  was  launched  in  March  and 
immediately  taken  to  the  Toxteth  Dock  for  completion.  She  wjis  strongly  built, 
principally  of  teak  wood ;  her  beams  and  [439]  hatches  in  strength  and  distance  apart 
were  greater  than  those  in  merchant  vessels ;  the  length  and  breadth  of  her  hatches 
were  less  than  the  length  and  breadth  of  hatches  in  merchant  vessels ;  her  bulwarks 

(a)  See  Customs  Consolidation  Act,  1853,  16  &  17  Vict.  c.  107,  s.  309. 
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were  strong  and  low,  and  her  upper  decks  were  of  pitch  pine.  At  the  time  of  her 
seizure  workmen  were  variously  engaged  in  titting  her  with  staunchions  for  hammock 
nettings ;  iron  staunchions  were  fitted  in  the  hold ;  her  three  masts  were  up  and  had 
lightning  conductors  on  each  of  them  ;  she  was  provided  with  a  cooking  apparatus 
sufficient  for  150  or  200  people ;  she  had  complete  accommodation  for  men  and  officers ; 
she  had  only  stowage  room  sufficient  for  her  crew,  supposing  them  to  be  thirty-two 
men,  and  she  was  apparently  built  for  a  gun  boat  with  low  bulwarks,  over  which  pivot 
guns  could  play.  The  commander  of  her  Majesty's  ship  "  Majestic,"  stationed  at 
Liverpool,  stated  that  she  certainly  was  not  intended  for  mercantile  purposes ;  that 
she  might  be  used  for  a  yacht,  and  was  easily  convertible  into  a  man-of-war.  No 
evidence  was  given  on  behalf  of  the  defendants. 

The  learned  Judge,  after  adverting  to  the  law  as  laid  down  in  Kent's  Com- 
mentaries, vol.  1,  marg.  p.  142,  and  the  statement  of  Story,  J.,  in  The  Santissima 
Trinidad  (7  Wheaton's  Amer.  Rep.  283,  340),  that  the  law  of  nations  did  not  prohibit 
the  sending  armed  vessels,  as  well  as  munitions  of  war,  to  foreign  ports  for  sale,  told 
the  jury  that  the  question  which  he  proposed  to  submit  to  them  was  whether  the 
"  Alexandra  "  was  merely  in  the  course  of  building  for  the  purpose  of  being  delivered 
in  pursuance  of  a  contract,  which,  in  his  lordship's  opinion,  was  perfectly  lawful ; 
or  whether  there  was  any  intention  that  in  the  port  of  Liverpool,  or  any  other 
English  port,  the  vessel  should  be  equipped,  fitted  out,  and  furnished  or  armed  for 
the  purpose  of  aggression.  His  lordship  proceeded  to  say  that  the  Foreign  Enlist- 
ment Act  did  not  prohibit  the  building  of  [440]  ships  for  a  belligerent  power ;  that 
the  sale  by  any  person  in  this  kingdom  to  a  belligerent  power  of  any  quantity  of  arms, 
ammunition  or  destructive  material  was  not  forbidden  either  by  international  or 
municipal  law ;  and  if  so,  why  should  ships  be  an  exception  1  which,  in  his  opinion, 
were  not.  That  if  it  was  lawful  for  a  person  to  build  a  ship  easily  convertible  into 
a  man-of-war,  and  offer  it  for  sale  to  either  of  the  belligerents,  it  was  lawful  for  the 
Confederate  States  to  employ  a  builder  to  build  a  ship  of  the  same  description  and 
send  it  to  them.  That  the  object  of  the  statute  was  not  the  protection  of  belligerents, 
otherwise  the  legislature  would  have  prohibited  the  sale  of  gunpowder ;  but  to  prevent 
the  equipment  for  war,  in  the  ports  of  this  country,  of  vessels  which  might  possibly 
come  into  hostile  communication  before  they  passed  the  neutral  line.  His  lordship 
then  said  that  he  did  not  propose  to  leave  to  the  jury  the  question  for  what  service  the 
vessel  was  intended  :  that  the  definition  of  the  word  "  equip,"  in  Webster's  Dictionary, 
was  "to  furnish  with  arms;"  and  that  the  words  "equip,"  "furnish,"  and  "fit  out," 
or  "arm,"  meant  the  same  thing.  His  lordship  finally  left  the  question  to  the  jury 
as  follows  : — "  Was  there  any  intention  that,  in  the  port  of  Liverpool,  or  in  any  other 
port,  she  should  be  either  equipped,  furnished,  fitted  out,  or  armed,  with  the  intention 
of  taking  part  in  any  contest.  If  you  think  the  object  was  to  equip,  furnish,  fit  out, 
or  arm  that  vessel  at  Liverpool,  then  that  is  a  sufficient  matter.  But  if  you  think  the 
object  really  was  to  build  a  ship  in  obedience  to  an  order,  and  in  compliance  with  a 
contract,  leaving  it  to  those  who  bought  it  to  make  what  use  they  thought  fit  of  it, 
then  it  appears  to  me  that  the  Foreign  Enlistment  Act  has  not  been  in  any  degree 
broken."     The  jury  found  a  verdict  for  the  defendants. 

The  Attorney  General,  in  the  present  term,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground — 1st,  that  the  verdict  was  against  the  evidence;  2nd,  that  the  verdict 
was  against  [441]  the  weight  of  evidence ;  3rd,  that  the  learned  Lord  Chief  Baron 
did  not  sufficiently  explain  to  the  jury  the  construction  and  effect  of  the  Foreign 
Enlistment  Act ;  4th,  that  the  learned  Lord  Chief  Baron  did  not  leave  to  the  jury  the 
question  whether  the  ship  "Alexandra"  was  or  was  not  intended  to  be  employed 
in  the  service  of  the  Confederate  States  to  cruize  or  commit  hostilities  against  the 
United  States ;  5th,  that  the  learned  Lord  Chief  Baron  did  not  leave  to  the  jury  the 
question  whether  there  was  any  attempt  or  endeavour  to  equip,  &c. ;  6th,  that  the 
learned  Lord  Chief  Baron  did  not  leave  to  the  jury  the  question  whether  there  was 
knowingly  any  aiding,  assisting,  and  being  concerned  in  the  equipping,  &c. ;  and  7th, 
that  the  learned  Lord  Chief  Baron  misdirected  the  jury  as  to  the  construction  and 
effect  of  the  7th  section  of  the  Foreign  Enlistment  Act ;  against  which 

Sir  H.  Cairns,  Karslake,  Mellish  and  Kemplay  shewed  cause.(a)     First,  as  to  the 

(a)  Nov.  17,  18,  19,  20,  21.  Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B., 
and  Pigott,  B. 
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construction  of  the  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69.(6)'.     The  7th  section 
(post,  p.  458),  upon  which  the  information  is  founded,  is  obviously  incorrectly  worded. 
If  the  first  line  be  read  according  to  its  strict  construction,  it  indicates  the  idea  that 
the  person  is  to  be  within  the  United  Kingdom,  though  the  act  may  be  done  by  him 
either  within  or  without  the  United  Kingdom.     The  information  proceeds  on  the  true 
construction  by  reading  the  word  "shall"  before  "within,"  as  collocated  in  the  second 
branch  of  the  section.     Again,  the  section  speaks  of  employing  a  ship  in  the  service 
of  one  stiite  as  a  transport  or  store  ship  with  intent  to  commit  hostilities  against 
another  state.     It  should  be  observed  that  the  acts  prohibited  are  not  [442]  mala 
per  se,  but  purely  ofJences  against  positive  law,  for  if  the  Crown  sanctions  them,  they 
cease  to  be  unlawful.     That  consideration  renders  it  necessary  to  inquire  into  the 
history  of  the  legislation  and  the  policy  of  the  legislature  in  passing  the  Act ;  so  that, 
viewing  the  circumstances  which  surrounded  them,  the  meaning  of  their  expressions 
may  be  ascertained.     The  preamble  (post,  p.  455)  shews  that  the  main  object  of  the 
legislature  was  to  restrain  certain  acts  which  might  "  be  prejudicial  to,  and  tend  to 
endanger  the  peace  and  welfare  of  this  kingdom."     The  enlistment  of  men  or  the 
equipping  of  vessels  of  war  by  a  neutral  state,  is  an  act  of  which  either  of  the  bellig- 
erents might  complain,  and  if  not  redressed  would  afiord  a  casus  belli.     Then  what 
is  the  extent  of  international  duty  which  either  of  the  belligerents  may  call  upon 
a  neutral  state  to  observe?    There  are  two  rules  of  international  law  which  govern 
this  inquiry.     First,  the  subjects  of  a  neutral  power  may  lawfully  sell,  at  home,  to  a 
belligerent  purchaser,  or  carry  themselves  to  the  belligerent  powers,  arms,  ammunition, 
or  other  contraband  (b)'^  of  war,  subject  to  the  right  of  seizure  and  confiscation  :  Kent, 
Com.  vol.  1,  marg.  p.  142;   The  Santissima  Trinidad  {7  Wheaton,  Amer.  Rep.  283, 
340).     In  Twiss  on  the  Law  of  Nations  in  Time  of  War,  p.  460,  the  following  passage 
is  cited  from  Vattel,  bk.  iii.,  chap.  vii.  s.  110 : — "If  a  nation"  (by  which  Vattel  means 
the  domiciled  subjects  of  a  nation)  "  trades  in  arms,  timber  for  ship-building,  ships 
and  warlike  stores,  I  cannot  take  it  amiss  that  it  sells  such  things  to  my  enemy, 
provided  it  does  not  refuse  to  sell  them  to  me  also  at  a  reasonable  price.     It  carries 
on  its  trade  without  any  design  to  injure  me,  and,  by  continuing  it  in  the  same 
manner  as  if  I  were  not  engaged  in  war,  it  gives  me  no  just  cause  of  [443]  complaint." 
It  is  not  contrary  to  the  principles  of  international  law,  to  send  from  a  neutral  port  a 
ship  unarmed  and  unequipped  for  any  hostile  purpose,  and  to  send  before,  along  with, 
or  after  her,  out  of  the  same  port,  another  ship  with  munitions  of  war  on  board, 
though  the  object  may  be,  when  out  of  the  neutral  jurisdiction,  to  transfer  the  cargo 
of  the  latter  ship  to  the  former.     The  second  rule  of  international  law  is,  that  the 
territory  of  a  neutral  power  must  be  kept  absolutely  inviolate  from  proximate  acts 
of  war ;  and  a  neutral  power  would  have  a  right  to  complain  if  that  inviolability  is 
infringed  either  by  the  belligerents  or  any  of  its  subjects  at  their  instigation.     "  It  is 
a  violation  of  neutral  territory  for  a  belligerent  ship  to  take  her  station  within  it,  in 
order  to  carry  on  hostile  expeditions  from  thence,  or  to  send  her  boats  to  capture 
vessels  beyond  it.     No  use  of  neutral  territory  for  the  purposes  of  war  can  be  per- 
mitted: "    1   Kent,  Com.  marg.  p.  118;    The  Twee  Gehroeders  (3  C.  Rob.  162,  164). 
Bynkershoek  (Qusest.  Jur.  Pub.  lib.  1,  c.  viii.)  makes  one  exception  to  the  general 
inviolability  of  neutral  territory,  and  supposes  that  if  an  enemy  be  attacked  on  hostile 
ground,  or  in  the  open  sea,  and  flee  within  the  jurisdiction  of  a  neutral  state,  the 
victor  may  pursue  him  dum  fervet  opus,  and  seize  his  prize  within  the  neutral  stat€. 
Casaregis,  and  other  foreign  jurists  mentioned  by  Azuni  (Droit  Maritime,  tom.  2, 
chap,  iv.,  art.   1,  §  5,  6),  had  a  similar  doctrine,  while  D'Abren,  Valin,  Emerigon, 
Vattel,  Azuni  and  others  maintained  the  sounder  doctrine,  that  when  the  flying 
enemy  has  entered  neutral  territory  he  is  placed  immediately  under  the  protection  of 
the  neutral  power :  1  Kent,  Com.  marg.  p.  1 20.     In  The  Twee  Gehroeders  (3  C.  Rob. 
162,  164)  the  distinction  is  taken  between  remote  uses  of  a  neutral  territory,  such  as 
procuring  provisions  and  other  innocent  articles,  which  the  law  of  nations  tolerates, 
and  proximate  acts  of  war.     Those  being  the  two  [444]  rules,  what  conclusion  a  priori 
would  anyone  draw  from  them  Jia  to  the  course  of  municipal  legislation  1    The  law  of 
nations  defines  a  certain  line  outside  the  dominions  of  a  state,  up  to  which  municipiU 
jurisdiction  extends,  and  beyond  which  it  ceases.     According  to  the  rules  of  inter_ 

{by  The  material  clauses  are  set  out,  post,  p.  455  et  seq. 

(b)   As  to  "contraband  of  war,"  see  Kent,  Com.  vol.  1,  marg.  p.  135. 
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national  law,  the  subjects  of  a  neutral  state  may  carry  and  deliver  to  a  belligerent 
outside  or  inside  that  line,  guns,  ammunition,  ships,  or  any  other  articles  called 
"contraband  of  war."  The  other  belligerent  may  intercept  the  supplies,  capture  the 
ship,  and  confiscate  the  articles  as  contraband ;  subject  to  that,  the  act  may  be  done 
without  any  offence  against  the  principles  of  international  law.  Then,  a  priori,  it 
would  be  expected  that  the  course  of  municipal  legislation  would  be  to  restrain  the 
subjects  of  a  neutral  power  from  doing  that  of  which  either  of  the  belligerents  might 
complain. 

The  first  Act  for  that  purpose  was  passed  in  the  year  1794,  by  the  Congress  of 
the  United  States,  and  if  the  construction  of  the  59  Geo.  3,  c.  69,  is  doubtful,  recourse 
may  be  had  to  the  history  of  the  American  legislation,  because  the  language  of  the 
59  Geo.  3,  c.  69,  is  similar  to  that  of  the  Act  of  Congress,  and  the  object  of  the 
English  legislature  was  to  follow  as  closely  as  possible  the  course  of  American  legisla- 
tion :  Canning's  Speeches,  vol.  5,  p.  50. (ay  The  occurrences  which  led  to  the  passing 
[445]  of  the  original  Act  of  Congress  took  place  in  1793.  The  French  Republic 
was  constituted  in  1793,  and  one  of  its  first  Acts  was  to  send  a  minister  to  the 
United  States  of  America,  M.  Genet,  who  instituted  the  equipment  of  privateers  in 
American  ports  to  cruize  against  and  capture  English  vessels,  the  French  Kepublic 
having  declared  war  against  England.  At  that  time  America  was  at  peace  with  all 
the  world,  and  the  policy  of  its  Government  was  to  reap  the  advantages  which  a 
commercial  country  might  be  expected  to  reap  from  a  state  of  neutrality  in  the  midst 
of  war.  Accordingly,  the  American  Government  had  to  consider  how  far  the  acts  of 
the  French  minister  could  be  put  a  stop  to  upon  the  principles  of  international  law ; 
and,  if  not,  to  ascertain  how  far  the  municipal  law  should  be  called  in  aid  :  Jefferson's 
Memoirs  and  Correspondence,  vol.  3,  p.  571,  ed.  N.  Y.,  1854;(a)2  Spark's  Collection  of 
the  Writings  of  [446]  Washington,  vol.  10,  p.  345. (a)^     A  circular  letter  was  sent  to 

(ay  The  following  passage  was  cited  from  the  speech  of  Mr.  Canning,  on  the 
16th  April,  1823,  on  the  motion  of  Lord  Althorp,  for  leave  to  bring  in  a  bill  to  repeal 
the  59  Geo.  3,  c.  69  : — "  If  I  wished  for  a  guide  in  the  system  of  neutrality,  I  should 
take  that  laid  down  by  America  in  the  days  of  the  Presidency  of  Washington,  and 
the  Secretaryship  of  Jefferson.  In  1793  complaints  were  made  to  the  American 
Government  that  French  ships  were  allowed  to  fit  out  and  arm  in  American  ports,  for 
the  purpose  of  attacking  British  vessels,  in  direct  opposition  to  the  laws  of  neutrality. 
Immediately  upon  this  representation  the  American  Government  held  that  such  a 
fitting  out  was  contrary  to  the  laws  of  neutrality,  and  orders  were  issued  prohibiting 
the  arming  of  any  French  vessels  in  American  ports.  At  New  York  a  French  vessel, 
fitting  out,  was  seized,  delivered  over  to  the  tribunals,  and  condemned.  Upon  that 
occasion  the  government  held  that  such  fitting  out  of  French  ships  in  American 
ports,  for  the  purpose  of  cruizing  against  English  vessels,  was  incompatible  with  the 
sovereignty  of  the  United  States,  and  tended  to  interrupt  the  peace  and  good  under- 
standing which  subsisted  between  that  country  and  Great  Britain.  Here,  sir,  I 
contend  is  the  principle  of  neutrality  upon  which  we  ought  to  act.  It  was  upon  this 
principle  that  the  bill  in  question  was  enacted." 

(ay  The  following  passage  was  cited  from  a  letter  dated  Philadelphia,  June  5, 
1793,  written  by  Mr.  Jefferson,  the  American  Minister,  to  Monsieur  Genet,  the 
French  Minister : — "  In  a  conversation  which  I  had  afterwards  the  honour  of  holding 
with  you,  I  observed  that  one  of  those  armed  vessels,  the  '  Citizen  Genet,'  had  come 
into  this  port  with  a  prize ;  that  the  President  had  thereupon  taken  the  case  into 
further  consideration,  and  after  mature  consultation  and  deliberation  was  of  opinion 
that  the  arming  and  equipping  vessels  in  the  ports  of  the  United  States  to  cruize 
against  nations  with  whom  they  are  at  peace,  was  incompatible  with  the  territorial 
sovereignty  of  the  United  States ;  that  it  made  them  instrumental  to  the  annoyance 
of  those  nations,  and  thereby  tended  to  compromit  their  peace ;  and  that  he  thought 
it  necessary,  as  an  evidence  of  good  faith  to  them,  as  well  as  a  proper  reparation  to 
the  sovereignty  of  the  country,  that  the  armed  vessels  of  this  description  should 
depart  from  the  ports  of  the  United  States." 

(ay  The  following  letter  was  cited,  written  on  the  7th  May,  1793,  by  Washington, 
the  President  of  the  United  States,  to  Mr.  Hamilton,  the  Secretary  of  the  Treasury : — 
"  Dear  Sir, — As  I  perceive  there  has  been  some  misconception  respecting  the  building 
of  vessels  in  our  ports,  which  vessels  may  be  converted  into  armed  ones;  and  as  I 
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the  collectors  of  the  customs  in  America,  which  contained  certain  rules  which  are  a 
true  exposition  of  international  law  :  American  State  Papers,  vol.  1 ,  p.  45 ;  (b)  1  Kent 
Com.  marg.  p.  122.  These  rules  provided  for  either  case, — whether  the  equipments 
in  ports  of  the  United  States  were  solely  [447]  for  the  purposes  of  war,  or  were  of 
such  a  doubtful  nature  that  they  might  be  applicable  either  to  commerce  or  war.  If 
the  equipments  were  solely  applicable  to  war,  they  were  unlawful ;  if  of  a  doubtful 
nature,  they  were  lawful. 

The  American  Act  passed  in  the  year  1794  was  re-enacted  with  some  additions  in 

understand  from  the  Attorney  General  that  there  is  to  be  a  meeting  to-day  or  to- 
morrow of  the  gentlemen  on  another  occasion,  I  wish  to  have  that  part  of  your  circular 
letter  which  respects  this  matter  reconsidered  by  them  before  it  goes  out. 

"  I  am  not  disposed  to  adopt  any  measure  which  may  chpck  ship-building  in  this 
country ;  nor  am  I  satisfied  that  we  should  too  promptly  adopt  measures  in  the  first 
instance  that  are  not  indispensably  necessary.  To  take  fair  and  supportable  ground 
I  conceive  to  be  our  best  policy,  and  it  is  all  that  can  be  required  of  us  by  the  powers 
at  war ;  leaving  the  rest  to  be  managed  according  to  circumstances,  and  the  advantages 
to  be  derived  from  them. — I  am  "  &c. 

(/;)  The  rules  contained  in  the  circular  letter,  as  finally  settled  and  signed  by 
Mr.  Hamilton,  the  Secretary  of  the  Treasury,  are  (so  far  as  material)  as  follows : — 
"  No  armed  vessel  which  has  been  or  shall  be  originally  fitted  out  in  any  port  of  the 
United  States  by  either  of  the  parties  at  war  is  henceforth  to  have  asylum  in  any 
district  of  the  United  States.  If  any  such  armed  vessel  shall  appear  within  your 
district,  she  is  immediately  to  be  notified  to  the  governor  and  attorney  of  the  district, 
which  is  also  to  be  done  in  respect  to  any  prize  that  such  armed  vessel  shall  bring  or 
send  in.  At  foot  is  a  list  of  such  armed  vessels  of  the  above  description  as  have 
hitherto  come  to  the  knowledge  of  the  executive. 

"The  purchasing  within  and  exporting  from  the  United  States,  by  way  of 
merchandize,  articles  commonly  called  contraband,  being  generally  warlike  instru- 
ments and  military  stores,  is  free  to  all  the  parties  at  war,  and  is  not  to  be  interfered 
with.  If  our  own  citizens  undertake  to  carry  them  to  any  of  those  ports,  they  will 
be  abandoned  to  the  penalties  which  the  laws  of  war  authorize." 

"  In  case  any  vessel  shall  be  found  in  the  act  of  contravening  any  of  the  rules  or 
principles  which  are  the  ground  of  this  instruction,  she  is  to  be  refused  a  clearance  till 
she  shall  have  complied  with  what  the  governor  shall  have  decided  in  reference  to  her. 
Care,  however,  is  to  be  taken  in  this,  not  unnecessarily  or  unreasonably  to  embarrass 
trade,  or  to  vex  any  of  the  parties  concerned, 

"  In  order  that  contraventions  may  be  the  better  ascertained,  it  is  desired  that  the 
officer  who  shall  first  go  on  board  any  vessel  arriving  within  your  district,  shall  make 
an  accurate  survey  of  her  then  condition  as  to  military  equipment,  to  be  forthwith 
reported  to  you,  and  that  prior  to  her  clearance  a  like  survey  be  made,  that  any 
transgression  of  the  rules  laid  down  may  be  ascertained. 

"  1.  The  original  arming  and  equipping  of  vessels  in  the  ports  of  the  United  States, 
by  any  of  the  belligerent  parties,  for  military  service,  offensive  or  defensive,  is  deemed 
unlawful. 

"  2.  Equipment  of  merchant  vessels  by  either  of  the  belligerent  parties  in  the  ports 
of  the  United  States,  purely  for  the  accommodation  of  them  as  such,  is  deemed  lawful. 

"  3.  Equipments  in  the  ports  of  the  United  States  of  vessels  of  war  in  the  immediate 
service  of  the  government  of  any  of  the  belligerent  parties,  which,  if  done  to  other 
vessels,  would  be  of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or  war, 
are  deemed  lawful. 

"  4.  Equipments  in  the  ports  of  the  United  States,  by  any  of  the  parties  at  war 
with  France,  of  vessels  fitted  for  merchandise  and  war,  whether  with  or  without  com- 
missions, which  are  doubtful  in  their  nature  as  being  applicable  either  to  commerce  or 
war,  are  deemed  lawful. 

"  5.  Equipments  of  any  of  the  vessels  of  France  in  the  ports  of  the  United  States, 
which  are  doubtful  in  their  nature  as  being  applicable  to  commerce  or  war,  are  deemed 
lawful. 

"  6.  Equipments  of  every  kind  in  the  ports  of  the  United  States  of  privateers  of 
the  powers  at  war  with  France  are  deemed  unlawful. 

*'  7.  Equipments  of  vessels  in  the  ports  of  the  United  States,  which  are  of  a  nature 
solely  adapted  to  war,  are  deemed  unlawful." 
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1818.(a)i  By  the  first  [448]  section  (a)^  of  the  latter  Act,  if  any  citizen  in  the  United 
States  shall,  within  its  territories,  accept  a  commission  to  serve  a  foreign  power  against 
any  power  with  whom  the  United  States  are  at  peace,  he  shall  be  deemed  guilty  of  a 
misdemeanor.  By  the  2nd  section, (6)  if  any  person  shall,  within  the  United  States, 
enlist  himself,  or  hire  another  person  to  enlist  himself,  or  go  beyond  the  limits  of  the 
United  States  with  intent  to  enlist  in  the  service  of  a  foreign  power,  as  a  soldier  or 
seaman,  he  shall  be  deemed  guilty  of  a  misdemeanor.  Then  follows  an  exception 
with  respect  to  persons  transiently  within  the  United  States.  [449]  The  3rd  sec- 
tion,(a)3  which  is  nearly  the  same  as  the  7th  section  of  the  59  Geo.  3,  c.  69,  enacts 
"  that  if  any  person  shall,  within  the  limits  of  the  United  States,  fit  out  and  arm,  or 
attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly 
be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any  ship,"  with  intent  that 
such  ship  shall  be  employed  in  the  service  of  a  foreign  power  to  cruize  or  commit 
hostilities  against  the  subjects  of  any  power  with  whom  the  United  States  are  at  peace, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  the  ship  shall  be  forfeited.  The  first 
part  of  the  clause  is  in  the  conjunctive,  whereas  the  latter  part  is  in  the  disjunctive. 
Then  at  the  word  "concerned"  another  term  is  introduced,  viz.,  "furnishing." 
However,  if  the  section  means,  "  You  shall  not  within  the  United  States  fit  out  a  ship 
as  a  ship  of  war,  intending  her  to  be  employed  by  one  belligerent  against  another," 
that  tallies  with  the  rules  laid  down  by  the  American  Government  and  affirmed  by 
writers  on  international  law ;  because,  in  more  enlarged  terms,  it  means  "  You  shall 
not  fit  out  a  ship  with  any  of  those  distinctive  fittings  or  equipments  [450]  which  are 

(ay  Fifteenth  Act  of  Congress,  sess.  1,  chap.  88,  April  20,  1818.  An  Act*  in 
addition  to  the  "Act  for  the  punishment  of  certain  crimes  against  the  United  States," 
and  to  repeal  the  Acts  therein  mentioned. 

(a)2  Sect.  1.  "That  if  any  citizen  of  the  United  States  shall,  within  the  territory 
or  jurisdiction  thereof,  accept  and  exercise  a  commission  to  serve  a  foreign  prince, 
state,  colony,  district,  or  people  in  war,  by  land  or  by  sea,  against  any  prince,  state, 
colony,  district,  or  people  with  whom  the  United  States  are  at  peace,  the  person  so 
offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more 
than  2000  dollars,  and  shall  be  imprisoned  not  exceeding  three  years." 

(b)  Sect.  2.  "That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the 
United  States,  enlist  or  enter  himself,  or  hire  or  retain  another  person  to  enlist  or 
enter  himself,  or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States  with 
intent  to  be  enlisted  or  entered  in  the  service  of  any  foreign  prince,  state,  colony, 
district,  or  people,  as  a  soldier,  or  as  a  marine  or  seaman,  on  board  of  any  vessel  of 
war,  letter  of  marque,  or  privateer,  every  person  so  offending  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  not  exceeding  1000  dollars,  and  be 
imprisoned  not  exceeding  three  years  :  Provided  that  this  Act  shall  not  be  construed 
to  extend  to  any  subject  or  citizen  of  any  foreign  prince,  state,  colony,  district,  or 
people,  who  shall  transiently  be  within  the  United  States,  and  shall,  on  board  of  any 
vessel  of  war,  letter  of  marque,  or  privateer,  which  at  the  time  of  its  arrival  within 
the  United  States,  was  fitted  and  equipped  as  such,  enlist  or  enter  himself,  or  hire  or 
retain  another  subject  or  citizen  of  the  same  foreign  prince,  state,  colony,  district,  or 
people,  who  is  transiently  within  the  United  States,  to  enlist  or  enter  himself  to  serve 
such  foreign  prince,  state,  colony,  district,  or  people,  on  board  such  vessel  of  war, 
letter  of  marque,  or  privateer,  if  the  United  States  shall  then  be  at  peace  with  such 
foreign  prince,  state,  colony,  district  or  people." 

{af  Sect.  3.  "That  if  any  person  shall  within  the  limits  of  the  United  States  fit 
out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or 
shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any  ship  or 
vessel  with  intent  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruize  or  commit 
hostilities  against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or 
of  any  colony,  district,  or  people  with  whom  the  United  States  are  at  peace,  or  shall 
issue  or  deliver  a  commission  within  the  territory  or  jurisdiction  of  the  United  States 
for  any  ship  or  vessel,  to  the  intent  that  she  may  be  employed  as  aforesaid,  every 

*  This  Act  re-enacts  the  Acts  of  1794,  chap.  50;  1797,  chap.  58,  and  of  1817, 
chap.  58,  with  some  addition. 
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not  ambiguous,  but  are  of  use  in  no  ship  except  a  ship  of  war."  The  4th  section  (ay 
relates  to  the  fitting  out  and  arming  by  any  citizen  of  the  United  States  of  any  ship 
with  intent  that  such  ship  shall  cruize  or  commit  hostilities  upon  the  citizens  of  the 
United  States.  That  section  is  not  in  the  Act  of  1794.  By  the  5th  section,(i)^  if 
any  person  shall,  within  the  United  States,  increase  or  augment,  or  procure  to  be 
increased  or  augmented,  or  shall  knowingly  be  concerned  in  increasing  or  augmenting, 
the  force  of  any  ship  of  war,  which  at  the  time  of  her  arrival  within  the  United 
[451]  States  was  a  ship  of  war  in  the  service  of  a  foreign  power,  at  war  with  a  foreign 
power  with  whom  the  United  States  are  at  peace,  by  adding  to  the  guns  of  such  vessel 
or  by  changing  those  on  board  for  guns  of  a  larger  calibre,  or  by  addition  thereto  of 
any  equipment  solely  applicable  to  war,  shall  be  deemed  guilty  of  a  misdemeanor. 
That  section  throws  light  upon  the  legislation.  It  deals  with  a  ship  as  to  whose 
destination  there  can  be  no  doubt ;  a  ship  with  letters  of  marque,  or  a  privateer,  or  a 
national  ship  of  war,  and  it  is  declared  unlawful  to  augment  her  force  by  adding  to 
or  changing  her  guns,  but  it  is  lawful  to  furnish  her  with  equipments  not  solely 
applicable  to  war.  That  is  what  the  rules  prescribe,  viz.,  to  look  at  the  character  of 
the  equipment.  It  is  not  necessary  to  advert  to  the  6th,(o)^  7th,  (b)'^  8th  (c)  and  9th 
sections.((i)    The  10th  section  (e)  (which  was  not  in  the  Act  of  1794)  requires  the  owners 

person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined 
not  more  than  $10,000,  and  imprisoned  not  more  than  three  years;  and  every  such 
ship  or  vessel,  with  her  tackle,  apparel,  and  furniture,  together  with  all  materials, 
arms,  ammunition,  and  stores,  which  may  have  been  procured  for  the  building  and 
equipment  thereof,  shall  be  forfeited,  one-half  to  the  u^e  of  the  informer,  and  the  other- 
half  to  the  use  of  the  United  States." 

(ay  Sect.  4.  "  That  if  any  citizen  or  citizens  of  the  United  States  shall,  without 
the  limits  thereof,  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be 
fitted  out  and  armed,  or  shall  knowingly  aid  or  be  concerned  in  the  furnishing,  fitting 
out,  or  arming,  any  private  ship  or  vessel  of  war,  or  privateer,  with  intent  that  such 
ship  or  vessel  shall  be  employed  to  cruize  or  commit  hostilities  upon  the  citizens  of  the 
United  States,  or  their  property,  or  shall  take  the  command  of,  or  enter  on  board  of 
any  such  ship  or  vessel  for  the  intent  aforesaid,  or  shall  purchase  any  interest  in  any 
such  ship  or  vessel,  with  a  view  to  share  in  the  profits  thereof,  such  person  so  offending 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  fined  not  more  than  10,000  dollars, 
and  imprisoned  not  more  than  ten  years ;  and  the  trial  for  such  offence,  if  committed 
without  the  limits  of  the  United  States,  shall  be  in  the  district  in  which  the  offender 
shall  be  apprehended  or  first  brought." 

(by  Sect.  5.  "That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the 
United  States,  increase  or  augment,  or  procure  to  be  increased  or  augmented,  or  shall 
knowingly  be  concerned  in  increasing  or  augmenting  the  force  of  any  ship  of  war, 
cruizer,  or  other  armed  vessel,  which,  at  the  time  of  her  arrival  within  the  United 
States,  was  a  ship  of  war,  or  cruizer,  or  armed  vessel,  in  the  service  of  any  foreign 
prince,  or  state,  or  of  any  colony,  district,  or  people,  or  belonging  to  the  subjects  or 
citizens  of  any  such  prince,  or  state,  colony,  district,  or  people,  the  same  being  at  war, 
with  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with  whom  the 
United  States  are  at  peace,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by 
changing  those  on  board  of  her,  for  guns  of  a  larger  calibre,  or  by  the  addition  thereto 
of  any  equipment  solely  applicable  to  wai",  every  person  so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor,  shall  be  fined  not  more  than  1000  dollars,  and  be 
imprisoned  not  more  than  one  year." 

(a)2  Sect.  6  prohibits  persons  from  setting  on  foot  within  the  United  States  any 
military  expedition  against  a  friendly  power. 

(i)2  Sect.  7.  That  the  district  Courts  shall  t.ike  cognizance  of  complaints,  by  whom- 
soever instituted,  in  cases  of  captures  made  within  the  waters  of  the  United  Stiites 
or  within  a  marine  league  of  the  coasts  or  shores  thereof. 

(c)  Sect.  8  empowers  the  President  of  the  United  States  to  employ  the  forces  or 
militia  for  suppressing  such  expeditions. 

(d)  Sect.  9  empowers  the  President  of  the  United  States  to  employ  the  forces  or 
militia  to  compel  the  departure  of  vessels. 

(c)  Sect.  10.  "  That  the  owners  or  consignees  of  every  armed  ship  or  vessel  sailing 
out  of  the  ports  of  the  United  States,  belonging  wholly,  or  in  part  to  citizens  thereof, 
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or  consignees  of  every  armed  ship  sailing  from  the  ports  of  the  United  States  belonging 
wholly  or  in  part  to  citizens  thereof,  to  enter  in  bond  with  sureties,  in  [452]  double 
the  amount  of  the  vessel  and  cargo,  that  the  ship  shall  not  be  employed  to  cruize 
or  commit  hostilities  against  any  foreign  power  with  whom  the  United  States  are 
at  peace.  But  before  a  collector  of  customs  can  establish  a  right  to  demand  a  bond, 
he  must  shew  that  the  ship  is  an  armed  ship.  The  11th  section  (a)  (which  was  not  in 
the  Act  of  1794)  requires  the  collectors  of  customs  to  detain  "any  vessel  manifestly 
built  for  warlike  purposes,"  not  generally,  but  of  which  "  the  cargo  shall  principally 
consist  of  arms  and  munitions  of  war,  when  the  number  of  men  shipped  on  board  or 
other  circumstances  shall  render  it  probable  that  such  vessel  is  intended  to  be 
employed  "  against  some  foreign  power  at  peace  with  the  United  States.  That,  again, 
throws  light  upon  the  general  object  and  scope  of  the  legislation,  because  if  the 
intention  was  to  render  it  an  offence  to  do  anything  to  a  ship  in  a  port  of  the  United 
States  which  might  afterwards  be  available  when  she  became  a  ship  of  war,  the 
collector  of  customs  would  have  been  authorized  to  detain  the  ship,  though  she  had 
no  warlike  equipments,  if  she  was  manifestly  built  for  warlike  purposes.  But  he  has 
no  right  to  detain  a  ship  or  to  require  a  bond  from  its  owner  on  mere  suspicion  or 
proof  that  she  might  thereafter  be  turned  into  a  ship  of  war. 

A  construction  has  been  put  on  this  Act  of  Congress  by  several  American 
authorities.  In  the  case  of  Moodie  v.  [453]  The  Ship  Brothers  (Bee's  Amer.  liep. 
76)  the  question  was  whether  the  privateer  which  captured  the  prize,  received  in  an 
American  port  additional  equipments  solely  applicable  to  war.  In  The  United  States 
v.  Guiiiet  (Wharton's  Amer.  State  Trials,  93),  one  question  was  whether  there  had 
been  an  equipment,  within  the  terms  of  the  Act  of  Congress,  within  the  American 
jurisdiction,  and  both  the  Judge  and  counsel  agreed  that  the  question  turned  upon 
whether  there  had  been  a  conversion  of  the  ship  into  a  ship  of  war  by  virtue  of  those 
equipments.  In  The  United  States  v.  Quincy  (6  Peter's  Amer.  liep.  44-5,  469)  the 
fitting  out  was  clearly  of  a  warlike  character,  and  the  only  point  decided  was  that, 
upon  an  indictment  under  the  3rd  section  of  the  American  Act,  the  jury  need  not 
find  that  the  ship  was  armed  or  in  a  condition  to  commit  hostilities. 

Then  with  respect  to  the  59  Geo.  3,  c.  69.  In  the  year  1713,  and  again  in  1721, 
the  Judges  in  answer  to  a  question  by  the  House  of  Lords,  expressed  their  opinion 
that  the  Crown  had  no  power  to  prohibit  the  building  of  ships  of  war  or  of  great  force 
for  foreigners,  in  any  part  of  his  Majesty's  dominions  (Fortescue,  388).  The  circum- 
stances under  which  59  Geo.  3,  c.  69,  passed  are  described  in  Alison'  Second  History 
of  Europe,  vol.  1,  chap.  4,  sect.  95,(e)  and  [454]  Canning's  Speeches,  vol.  4,  pp.  154, 

shall  enter  into  bond  to  the  United  States,  with  sufficient  sureties,  prior  to  clearing 
out  the  same,  in  double  the  amount  of  the  value  of  the  vessel  and  cargo  on  board, 
including  her  armament,  that  the  said  ship  or  vessel  shall  not  be  employed  by  such 
owners  to  cruize  or  commit  hostilities  against  the  subjects,  citizens,  or  property  of 
any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United 
States  are  at  peace." 

(a)  Sect.  11.  "That  the  collectors  of  the  customs  be,  and  they  are  hereby, 
respectively,  authorized  and  required  to  detain  any  vessel  manifestly  built  for  war- 
like purposes,  and  about  to  depart  the  United  States,  of  which  the  cargo  shall 
principally  consist  of  arms  and  munitions  of  war,  when  the  number  of  men  shipped  on 
board  or  other  circumstances  shall  render  it  probable  that  such  vessel  is  intended  to  be 
employed  by  the  owner  or  owners  to  cruize  or  commit  hostilities  upon  the  subjects, 
citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  are  at  peace,  until  the  decision  of  the  President 
be  had  thereon,  or  until  the  owner  or  owners  shall  give  such  bond  and  security  as 
is  required  of  the  owners  of  armed  ships  by  the  preceding  section  of  this  Act." 

(e)  The  following  passages  were  cited : — "  Ever  since  the  contest  between  the 
splendid  colonies  of  Spain  and  the  mother  country  had  begun  in  1810,  it  had  been 
regarded  with  warm  interest  in  Great  Britain ;  partly  in  consequence  of  the  strong 
and  instinctive  attachment  of  its  inhabitants  to  the  cause  of  freedom,  and  sympathy 
with  all  who  are  engaged  in  asserting  it;  partly  in  consequence  of  extravagant 
expectations  formed  and  fomented  by  interested  parties  as  to  the  vast  field  that,  by 
the  independence  of  those  colonies,  would  be  open  to  British  commerce  and  enterprise. 
.  .  .     Not  only  did  great  numbers  of  the  peninsular  veterans,  officers  and  men,  go  over 
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159.(a)i  The  evil  intended  to  be  remedied  was  pointed  out  by  Sir  S.  Shepherd 
[455]  in  introducing  the  bill :  Hansard's  Parliamentary  Debates,  vol.  40,  p.  364.(a)2 
The  title  (b)  of  the  59  Geo.  3,  c.  69,  shews  the  object  of  the  enactment,  and  the  pre- 
amble (c)  tallies  with  its  history.  The  first  section  repeals  certain  acts  of  parliament 
for  preventing  enlisting  in  foreign  service.     [456]  The  first  branch   of   the  second 

in  small  bodies,  and  carry  to  the  insurgents  the  benefit  of  their  experience  and  the 
prestige  of  their  fame,  but  a  British  adventurer,  who  assumed  the  title  of  Sir 
M'Gregor  M'Gregor,  collected  a  considerable  expedition  in  the  harbours  of  this 
country,  with  which  in  British  vessels  and  under  the  British  flag,  he  took  possession 
of  Porto  Bello  in  South  America,  then  in  the  undisturbed  possession  of  a  Spanish 
force,  a  country  at  peace  with  Great  Britain.  This  violent  aggression  led  to  strong 
remonstrance  on  the  part  of  the  Spanish  government,  in  consequence  of  which 
Government  brought  in  a  Foreign  Enlistment  Bill,  which  led  to  violent  debates  in 
both  Houses  of  Parliament."  After  referring  to  debates  in  parliament,  and  the 
doctrine  laid  down  in  Martens  "  Droit  des  Gens,"  which  Lord  Lansdowne  had  cited, 
the  author  proceeds :  "  Admitting  that  the  doctrine  of  Martens,  on  which  Lord 
Lansdowne  so  strongly  rested,  is  well  founded,  and  that  it  is  no  violation  of 
neutrality  for  one  belligerent  to  be  allowed  to  levy  men  in  the  dominions  of  a  neutral 
power,  that  was  a  very  different  thing  from  the  course  which  was  now  adopted  in 
Great  Britain  in  regard  to  the  South  American  insurgents.  There  was  no  levying 
of  men  by  isolated  foreign  agents,  as  in  the  wars  of  the  Duke  of  Alva  or  Gustavus 
Adolphus.  Joint  stock  companies  were  formed  ;  loans  to  an  enormous  extent  granted 
to  the  governments  of  the  insurgent  states  at  a  very  high  rate  of  interest,  provided 
for  by  retaining  201.  or  301.  per  cent,  of  the  sum  subscribed  ;  and  great  expeditions 
sent  out  which  at  last  amounted  to  8000  and  10,000  men,  fully  armed  and  equipped 
by  the  companies  engaged  in  the  undertaking,  in  order  to  secure  for  them  the  pay- 
ment of  their  dividends." 

(ay  The  following  passages  were  cited  : — "  What  would  be  the  result  if  the  House 
(of  Commons)  refused  to  arm  Government  with  the  means  of  maintaining  neutrality  ? 
Government  would  then  possess  no  other  power  than  that  which  they  exerted  two 
years  ago,  and  exerted  in  vain.  The  House  would  do  well  to  reflect  seriously  on  this 
before  they  placed  Government  in  so  helpless  a  situation.  Did  the  honorable  and 
learned  gentleman  really  think  it  would  be  a  wholesome  state  of  things  that  troops 
for  foreign  service  should  be  parading  about  the  streets  of  the  metropolis  without 
any  power  on  the  part  of  Government  to  interfere  to  prevent  it?  At  that  very 
moment  such  was  the  case  in  some  parts  of  the  empire,  and  he  had  little  doubt  that 
in  a  very  short  time  the  practice  would  be  extended  to  London.  .  .  ."  "  Ministers 
did  not  apply  to  Parliament  for  this  aid  until  they  had  tried,  without  effect,  all  the 
means  which  were  in  their  power ;  if  they  were  not  now  vested  with  the  requisite 
anthority,  if  before  next  summer  the  country  should  exhibit  the  scandalous  and  dis- 
graceful scene  of  lawless  bands  of  armed  men  raised  for  foreign  service,  parading 
through  the  streets,  let  not  ministers  be  blamed  ;  for  they  had  warned  Parliament  of 
the  danger,  and  had  called  on  them  to  prevent  it." 

(rt)2  The  following  passages  were  cited: — "It  was  extremely  important,  for  the 
preservation  of  neutrality,  that  the  subjects  of  this  country  should  be  prevented  from 
fitting  out  any  equipments,  not  only  in  the  ports  of  Great  Britain  and  Ireland,  but 
also  in  the  other  ports  of  the  British  dominions,  to  be  employed  in  foreign  service. 
The  principle  in  this  case  was  the  same  as  in  the  other,  because  by  fitting  out  armed 
vessels,  or  by  supplying  the  vessels  of  other  countries  with  warlike  stores,  as  effectual 
assistance  might  be  rendered  to  a  foreign  power  as  by  enlistment  in  their  service.  In 
this  second  provision  of  the  bill,  two  objects  were  intended  to  be  embraced, — to  prevent 
the  fitting  out  of  armed  vessels,  and  also  to  prevent  the  fitting  out  or  supplying  other 
ships  with  warlike  stores  in  any  of  his  Majesty's  ports.  Not  that  such  vessels  might 
not  receive  provisions  in  any  port  in  the  British  dominions ;  but  the  object  of  the 
enactment  was  to  prevent  them  from  shipping  warlike  stores,  such  as  guns  and  other 
things  obviously  and  manifestly  intended  for  no  other  purpose  than  war." 

{b)  An  Act  to  prevent  the  Enlisting  or  Engagement  of  his  Majesty's  Subjects  to 
serve  in  Foreign  Service,  and  the  fitting  out  or  equipping,  in  his  Majesty's  Dominions, 
Vessels  for  warlike  Purposes,  without  his  Majesty's  Licence. 

(c)  Whereas  the  enlistment  or  engagement  of  his  Majesty's  subjects  to  serve  in 
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section  (a)  declares  that  if  any  natural-born  subject  shall  enlist  or  agree  to  enlist  or 
[457]  serve  in  foreign  service,  military  or  naval,  he  shall  be  guilty  of  a  misdemeanor. 
The  second  branch  of  the  section  creates  another  offence  which  extends  to  all  persons, 
but  the  act  must  be  committed  within  her  Majesty's  dominions,  viz.,  the  hiring, 
retaining,  engaging,  or  procuring  others  to  enlist.  That  enactment  has  no  reference 
to  international  law.  Its  object  is  to  prevent  any  subject  of  the  Queen  from  entering 
into  the  military  service  of  a  foreign  power,  which  may  be  inconsistent  with  the 
allegiance  he  owes  to  his  sovereign.  The  motive  for  serving  in  the  foreign  army  is 
immaterial :  it  may  be  wholly  irrespective  of  war,  and  merely  with  the  view  of  forming 
part  of  the  standing  army  of  the  state ;  but  the  legislature  has  said  that  it  shall  not 
be  done  without  the  leave  of  the  Crown.  The  3rd,  4th,  5th  and  6th  sections  are  not 
material  to  the  present  questions.  The  latter  terminates  a  series  of  provisions  having 
a  wider  and  [458]  a  different  object  from  prohibiting  the  aiding  of  one  belligerent 

war  in  foreign  service,  without  his  Majesty's  licence  and  the  fitting  .out  and  equipping 
and  arming  of  vessels  by  his  Majesty's  subjects,  without  his  Majesty's  licence,  for 
warlike  operations  in  or  against  the  dominions  or  territories  of  any  foreign  prince, 
state,  potentate,  or  persons  exercising  or  assuming  to  exercise  the  powers  of  govern- 
ment in  or  over  any  foreign  country,  colony,  province,  or  part  of  any  province,  or 
against  the  ships,  goods,  or  merchandise  of  any  foreign  prince,  state,  potentate,  or 
persons  as  aforesaid,  or  their  subjects,  may  be  prejudicial  to  and  tend  to  endanger  the 
peace  and  welfare  of  this  kingdom  :  And  whereas  the  laws  in  force  are  not  sufiRciently 
effectual  for  preventing  the  same :  Be  it  therefore  enacted,  &c. 

(a)  Sect.  2.  "  And  be  it  further  declared  and  enacted,  That  if  any  natural-born 
subject  of  his  Majesty,  his  heirs  and  successors,  without  the  leave  or  licence  of  his 
Majesty,  his  heirs  or  successors,  for  that  purpose  first  had  and  obtained,  under  the 
sign  manual  of  his  Majesty,  his  heirs  or  successors,  or  signified  by  order  in  council,  or  by 
proclamation  of  his  Majesty,  his  heirs  or  successors,  shall  take  or  accept,  or  shall  agree 
to  take  or  accept,  any  military  commission,  or  shall  otherwise  enter  into  the  military 
service  as  a  commissioned  or  non-commissioned  officer,  or  shall  enlist  or  enter  himself 
to  enlist,  or  shall  agree  to  enlist  or  to  enter  himself  to  serve  as  a  soldier,  or  to  be 
employed  or  shall  serve  in  any  warlike  or  military  operation,  in  the  service  of  or  for 
or  under  or  in  aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  person  or  persons  exercising  or  assuming  to  exercise 
the  powers  of  government  in  or  over  any  foreign  country,  colony,  province,  or  part 
of  any  province  or  people,  either  as  an  officer  or  soldier,  or  in  any  other  military 
capacity ;  or  if  any  natural-born  subject  of  his  Majesty  shall,  without  such  leave  or 
licence  as  aforesaid,  accept,  or  agree  to  take  or  accept,  any  commission,  warrant,  or 
appointment  as  an  officer,  or  shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or 
enter  himself,  to  serve  as  a  sailor  or  marine,  or  to  be  employed  or  engaged,  or  shall 
serve  in  and  on  board  any  ship  or  vessel  of  war,  or  in  and  on  board  any  ship  or  vessel 
used  or  fitted  out,  or  equipped  or  intended  to  be  used  for  any  warlike  purpose,  in  the 
service  of  or  for  or  under  or  in  aid  of  any  foreign  power,  prince,  state,  potentate, 
colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons  exer- 
cising or  assuming  to  exercise  the  powers  of  government  in  or  over  any  foreign  country, 
colony,  province,  or  part  of  any  province  or  people ;  or  if  any  natural-born  subject 
of  his  Majesty  shall,  without  such  leave  and  licence  as  aforesaid,  engage,  contract,  or 
agree  to  go,  or  shall  go  to  any  foreign  state,  country,  colony,  province,  or  part  of  any 
province,  or  to  any  place  beyond  the  seas,  with  an  intent  or  in  order  to  enlist  or  enter 
himself  to  serve,  or  with  intent  to  serve  in  any  warlike  or  military  operation  whatever, 
whether  by  land  or  by  sea,  in  the  service  of  or  for  or  under  or  in  aid  of  any  foreign 
prince,  state,  potentate,  colony,  province,  or  part  of  any  province  or  people,  or  in  the 
service  of  or  for  or  under  or  in  aid  of  any  person  or  persons  exercising  or  assuming 
to  exercise  the  powers  of  government  in  or  over  any  foreign  country,  colony,  province, 
or  part  of  any  province  or  people,  either  as  an  officer  or  a  soldier,  or  in  any  other 
military  capacity,  or  as  an  officer  or  sailor,  or  marine,  in  any  such  ship  or  vessel  as 
aforesaid,  although  no  enlisting  money  or  pay  or  reward  shall  have  been  or  shall  be 
in  any  or  either  of  the  cases  aforesaid  actually  paid  to  or  received  by  him,  or  by  any 
person  to  or  for  his  use  or  benefit;  or  if  any  person  whatever,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  else- 
where, or  in  any  country,  colony,  settlement,  island,  or  place  belonging  to  or  subject 
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against  another.  The  seventh  section  (a)  is  the  expression  of  international  law,  and 
should  be  read  with  [459]  the  light  of  it.  That  section  contains  no  prohibition 
against  building  a  ship,  as  distinguished  from  "  equipping,  furnishing  and  fitting  out, 
or  arming."  Its  language  assumes  that  there  is  a  ship  in  existence  to  which  some- 
thing is  to  be  superadded,  either  equipping,  furnishing,  fitting  out,  or  arming.  That 
is  clear  from  the  latter  part  of  the  section,  which  says,  that  "every  such  ship  or 
vessel,  with  the  tackle,  apparel  and  furniture,  together  with  all  the  materials,  arms, 
ammunition  and  stores  which  may  belong  to,  or  be  on  board  of  any  such  ship  or 
vessel,  shall  be  forfeited ; "  and  then  the  section  proceeds  to  say,  that  every  such  ship 

to  his  Majesty,  shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavour 
to  hire,  retain,  engage,  or  procure,  any  person  or  persons  whatever  to  enlist,  or  to  enter 
or  engage  to  enlist,  or  to  serve  or  to  be  employed  in  any  such  service  or  employment 
as  aforesaid,  as  an  officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea  service,  for 
or  under  or  in  aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of 
any  province  or  people,  or  for  or  under  or  in  aid  of  any  person  or  persons  exercising 
or  assuming  to  exercise  any  powers  of  government  as  aforesaid,  or  to  go  or  to  agree 
to  go  or  embark  from  any  part  of  his  Majesty's  dominions,  for  the  purpose  or  with 
intent  to  be  so  enlisted,  entered,  engaged,  or  employed  as  aforesaid,  whether  any 
enlisting  money,  pay,  or  reward  shall  have  been  or  shall  be  actually  given  or  received, 
or  not ;  in  any  or  either  of  such  cases,  every  person  so  offending  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  being  convicted  thereof,  upon  any  information  or  indict- 
ment, shall  be  punishable  by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion 
of  the  Court  before  which  such  offender  shall  be  convicted." 

(a)  Sect.  7.  "  That  if  any  person,  within  any  part  of  the  United  Kingdom,  or  in 
any  part  of  his  Majesty's  dominions  beyond  the  seas,  shall,  without  the  leave  and 
licence  of  his  Majesty  for  that  purpose  first  had  and  obtfvined  as  aforesaid,  equip, 
furnish,  fit  out,  or  arm,  or  attempt  or  endeavour  to  equip,  furnish,  fit  out,  or  arm,  or 
procure  to  be  equipped,  furnished,  fitted  out,  or  armed,  or  shall  knowingly  aid,  assist, 
or  be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming  of  any  ship  or 
vessel  with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service 
of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony,  province,  or  part 
of  any  province  or  people,  or  of  any  person  or  persons  exercising  or  assuming  to 
exercise  any  powers  of  government  in  or  over  any  foreign  state,  colony,  province,  or 
part  of  any  province  or  people,  as  a  transport  or  store  ship,  or  with  intent  to  cruize 
or  commit  hostilities  against  any  prince,  state,  or  potentate,  or  against  the  subjects  or 
citizens  of  any  prince,  state,  or  potentate,  or  against  the  persons,  exercising  or  assuming 
to  exercise  the  powers  of  government  in  any  colony,  province,  or  part  of  any  province 
or  country,  or  against  the  inhabitants  of  any  foreign  colony,  province,  or  pjirt  of  any 
province  or  country,  with  whom  his  Majesty  shall  not  then  be  at  war ;  or  shall,  within 
the  United  Kingdom,  or  any  of  his  Majesty's  dominions  or  in  any  settlement,  colony, 
territory,  island,  or  place  belonging  or  subject  to  his  Majesty,  issue  or  deliver  any 
commission  for  any  ship  or  vessel,  to  the  intent  that  such  ship  or  vessel  shall  be 
employed  as  aforesaid,  every  such  person  so  offending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof,  upon  any  information  or  indictment,  be 
punished  by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion  of  the  Court 
in  which  such  offender  shall  be  convicted ;  and  every  such  ship  or  vessel  with  the 
tackle,  apparel,  and  furniture,  together  with  all  the  materials,  arms,  ammunition,  and 
stores,  which  may  belong  to  or  be  on  board  of  an}'  such  ship  or  vessel,  shall  be  forfeited  ; 
and  it  shall  be  lawful  for  any  officer  of  his  Majesty's  customs  or  excise,  or  any  officer 
of  his  Majesty's  navy,  who  is  by  law  empowered  to  make  seizures,  for  any  forfeiture 
incurred  under  any  of  the  laws  of  customs  or  excise,  or  the  laws  of  trade  and  naviga- 
tion, to  seize  such  ships  and  vessels  aforesaid,  and  in  such  places  and  in  such  manner 
in  which  the  officers  of  his  Majesty's  customs  or  excise  and  the  officers  of  his  Majesty's 
navy  are  empowered  respectively  to  make  seizures  under  the  laws  of  customs  and 
excise,  or  under  the  laws  of  trade  and  navigation  ;  and  that  every  such  ship  and  vessel, 
with  the  tackle,  apparel,  and  furniture,  together  with  all  the  materials,  arms,  ammuni- 
tion, and  stores  which  may  belong  to  or  be  on  board  of  such  ship  or  vessel,  may  be 
prosecuted  and  condemned  in  the  like  manner  and  in  such  Courts  as  ships  or  vessels 
may  be  prosecuted  and  condemned  for  any  breach  of  the  laws  made  for  the  protection 
of  the  revenues  of  customs  and  excise,  or  of  the  laws  of  trade  and  navigation." 
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or  vessel,  &c.,  may  be  prosecuted  and  condemned  in  like  manner  as  ships  or  vessels 
for  breach   of   the  customs   law.     Again,  where   the   section   speaks  of  issuing  or 
delivering  a  commission,  these  words  occur,  "for  any  ship  or  vessel,  to  the  intent 
that  such  ship  or  vessel  shall  be  employed  as  aforesaid."     If  the  argument  is  to  be 
advanced  that  the  moment  it  is  discovered  that  any  part  of  the  structure  of  a  vessel 
is  suitable  for  a  vessel  of  war,  and  not  for  a  vessel  of  commerce,  there  is  an  offence 
within  the  Act,  that  argument  would  go  to  this  extent,  that  if  the  keel  of  a  ship  was 
laid  down  with  intent  that  she  should  be  a  ship  of  war,  that  would  be  a  misdemeanor 
and  a  forfeiture  of  the  keel.     But  the  legislature  never  intended   to  prohibit  the 
building  of   ships  for  belligerents,  for   it  is   not   every  description  of   equipment, 
furnishing  and  fitting  out,  which  is  forbidden,  but  only  an  equipment  with  intent  or 
in  order  that  the  vessel  may  be  used  as  a  transport,  or   [460]   cruize  or  commit 
hostilities.     There  is  nothing  in  the  59  Geo.  3,  c.  69,  which  prohibits  the  hiring  a 
ship  or  room  in  a  ship,  for  the  purpose  of  carrying  warlike  stores,  to  be  delivered 
either  to  a  ship  abroad  or  at  a  port  abroad.     There  is  nothing  which  indicates  that 
the  building  and  fitting  out  of  a  class  of  ships,  well  known  in  war  and  called  "despatch 
boats,"  is  intended  to  be  prohibited,  and  there  is  nothing  which  forbids  the  building 
the  hull  of  a  ship,  and  towing  it  out  of  the  jurisdiction  of  the  neutral  state  into  a 
belligerent  port.     Suppose  France  and  Eussia  at  war  and  England  neutral,  a  ship- 
builder in  England,  employed  by  France,  might  complete  the  hull  of  a  vessel  of  war, 
and  have  it  towed  to  a  French  port,  and  the  rigging,  sails,  guns  and  munition  of  war 
might  be  sent  to  that  port  from  any  port  in  England,  subject  to  capture  by  the  other 
belligerent.     A  ship-builder  in  England  might  lawfully  put  on  the  ship  a  steam-engine, 
sails,  or  anything  which  would  enable  her  to  navigate  the  Channel  without  the  assist- 
ance of  a  tow-boat.     That  would  not  be  an  equipping,  furnishing,  or  fitting  out  as  a 
ship  of  war ;  for  the  mere  addition  of  the  means  of  propulsion  would  not  make  her 
a  ship  of  war,  when  she  was  not  one  before.     According  to  the  argument  for  the 
Crown,  the  providing  an  anchor  or  fixing  a  lightning  conductor  to  the  hull  of  a 
vessel  would  be  an  equipping.     If  building  is  not  forbidden  by  the  Act,  the  words, 
"  equipping,  furnishing,  fitting  out,  or  arming,"  must  be  diversi  generis ;  for  upon  no 
sound  principle  of  reasoning  can  so  unmeaning  an  object  be  assigned  to  the  Act,  as 
to  suppose  that  it  does  not  forbid  the  building  of  the  hull  of  a  ship,  but  forbids  some- 
thing of  the  same  character  wholly  unconnected  with  building  a  ship  of  war.     But  if 
the  words  "  equip,  furnish,  fit  out,  or  arm,"  be  construed  as  ejusdem  generis,  the  last 
giving  a  complexion  to  the  whole,  the  object  of  the  legislature  is  intelligible,  viz.,  not 
to  prohibit  building  or  anything  [461]  in  the  nature  of  building,  but  something  which 
would  enable  the  ship  to  be  used  as  a  ship  of  war.     The  meaning  of  "equip"  must 
vary  according  to  the  description  of  vessel.     In  the  case  of  a  whaler,  harpoons  are 
part  of  the  equipment.     The  7th  section  is  a  prohibition  to  this  extent.     "  No  person 
within  her  Majesty's  dominions  shall  equip  a  ship  as  a  ship  of  war,  with  intent  or  in 
order  that  it  shall  be  used  by  one  belligerent  against  another."     It  is  still  lawful  to 
send  to  a  foreign  state,  or  deliver  in  this  country,  an  armed  vessel,  if  the  intention  of 
the  party  receiving  it  is  not  to  use  it  for  hostile  purposes,  but  as  a  model  for  fitting 
up  ships  of  war.     Therefore,  the  ingredients  of  the  ofTence  are  threefold  ;  first,  the  act 
must  be  committed  within  her  Majesty's  dominions :    secondly,  there   must  be  an 
equipment,  or  such  as  would  enable  the  ship  to  cruize  and  commit  hostilities  of  a 
warlike  character,  and  thirdly,  an  intention,  on  the  part  of  some  person  who  has  a 
control  over  the  ship,  that  it  shall  be  used  by  one  belligerent  against  another.     The 
intention  must  be  fixed,  not  conditional  or  contingent  and   dependent   on  future 
arrangements :   The  United  States  v.   Quincy  (6  .Peters,   Amer.  Rep.  445).     The  8th 
section  {h)  of  the  59  Geo.  3,  c.  69,  [462]  which  is  similar  to  the  5th  section  of  the 

(5)  Sect.  8.  "That  if  any  person  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas,  with- 
out the  leave  and  licence  of  his  Majesty  for  that  purpose  first  had  and  obtained  as 
aforesaid,  shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing 
those  on  board  for  other  guns,  or  by  the  addition  of  any  equipment  for  war,  increase 
or  augment,  or  procure  to  be  increased  or  augmented,  or  shall  be  knowingly  concerned 
in  increasing  or  augmenting  the  warlike  force  of  any  ship  or  vessel  of  war,  or  cruizer, 
or  other  armed  ves.sel  which  at  the  time  of  her  arrival  in  any  part  of  the  United 
Kingdom,  or  any  of  his  Majesty's  dominions,  was  a  ship  of  war,  cruizer,  or  armed 
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Act  of  Congress,  contemplates  the  case  of  a  ship  of  war  in  the  service  of  one  of  the 
belligerents  coming  into  a  port  in  this  country.  But  all  equipment  is  not  prohibited, 
only  an  addition  to  her  warlike  force ;  if  she  has  suffered  sea  damage  or  been  disabled 
in  action  with  the  enemy,  it  is  lawful  to  repair  her.  It  is  also  lawful  to  furnish  her 
with  provisions  and  coals.  The  7th  section  should  receive  the  same  construction  as 
the  8th,  except  that  the  latter  applies  to  a  ship  already  in  the  service  of  the  enemy, 
the  former  to  an  unarmed  ship  intended  for  that  service.  The  argument  for  the 
Crown  would  lead  to  this  absurdity,  that  the  7th  section  prohibits  all  equipments, 
whether  warlike  or  not,  and  the  8th  section  allows  a  ship  armed  with  intent  to  cruize 
and  commit  hostilities  to  receive  any  equipment,  provided  it  is  not  of  a  warlike 
character. 

Then,  with  respect  to  the  words  in  the  7th  section,  "  or  attempt  or  endeavour  to 
equip,"  &c.,  "or  procure  to  be  equipped,"  &c.,  "or  knowingly  aid,  assist,  or  be  con- 
cerned in  the  equipping,"  &c.  The  "attempt  or  endeavour"  must  be  to  do  an  act 
which,  if  consummated,  would  be  an  offence  within  the  former  part  of  the  section. 
Therefore  assuming  that  the  offence  is  to  equip  in  her  Majesty's  dominions,  in  a  war- 
like manner,  a  ship  to  be  used  by  one  belligerent  to  cruize  and  commit  hostilities  against 
another,  the  attempt  or  endeavour  must  be  to  equip  in  that  manner  a  ship  to  be  so 
used.  Here  it  was  never  suggested  that  beyond  what  was  done  to  the  "Alexandra" 
at  the  time  of  the  seizure,  anything  of  [463]  a  different  character  was  to  be  done  to 
her  before  she  left  the  jurisdiction.  "  Procure  to  be  equipped,"  means  the  doing  the 
act  by  procuring  another  to  do  it.  "Knowingly  aid,  assist,  or  be  concerned  in  the 
equipping,"  means  the  being  concerned  either  in  that  which  is  a  complete  equipment 
or  which  would  have  been  complete  if  not  interrupted.  A  person  merely  working  on 
the  vessel  would  not  commit  an  offence  within  the  Act.  An  act  of  parliament  which 
creates  a  misdemeanor,  and  in  addition  the  forfeiture  of  valuable  property,  should 
receive  a  strict  construction.  An  extreme  case  has  been  put  of  two  ships,  the  one 
unequipped,  the  other  having  on  board  implements  of  war,  sailing  together  from  a 
port  in  this  country,  and  when  beyond  the  neutral  territory,  the  implements  of  war 
being  transferred  from  one  ship  to  the  other,  which  then  becomes  a  ship  of  war,  and 
it  is  asked  would  not  that  be  an  evasion  of  the  Act]  But  it  is  a  wrong  mode  of 
construing  a  penal  statute  to  extend  its  provisions  beyond  what  the  legislature 
intended  because  it  may  by  possibility  be  evaded.  Evasion  means  avoiding  the 
commission  of  the  offence,  and  why  should  a  man  be  punished  for  avoiding  committing 
it? (a)  A  jury  would  have  to  determine  what  was  the  "equipment."  Was  it  the 
construction  within  the  workshops  of  articles  which  were  never  put  on  board  within 
the  neutral  territory,  or  the  transfer  of  those  articles  to  the  ship  beyond  the  neutral 
territory?  If  it  be  said  that  the  preparation,  within  the  neutral  territory, 
[464]  of  an  armament  for  a  ship  is  the  furnishing  that  ship  with  the 
armament,  that  would  equally  apply  although  the  ship  never  came  within  the  neutral 
territory,  and  consequently  there  was  none  to  be  forfeited.  Suppose  an  indictment 
for  arming  a  ship  in  contravention  of  the  act  of  parliament,  would  that  be  supported 

vessel  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over  any 
colony,  province,  or  part  ©f  any  province  or  people  belonging  to  the  subjects  of  any 
such  prince,  state,  or  potentate,  or  to  the  inhabitants  of  any  colony,  province,  or  part 
of  any  province  or  country  under  the  control  of  any  person  or  persons  so  exercising 
or  assuming  to  exercise  the  powers  of  government,  every  such  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  being  convicted  thereof,  upon 
any  information  or  indictment,  be  punished  by  fine  and  imprisonment,  or  either  of 
them,  at  the  discretion  of  the  Court  before  which  such  offender  shall  be  convicted." 

(a)  They  referred  to  the  following  passage  in  a  note  written  on  the  16th  of 
October,  1862,  by  Lord  Russell  to  Mr.  Adams,  the  American  Ambassador,  acknow- 
ledging the  receipt  of  further  evidence  as  to  the  gunboat  "Alabama":*  "With 
reference  to  your  observations  with  regard  to  the  infringement  of  the  Enlistment  Act, 
I  have  to  remark,  that  it  is  true  that  the  Foreign  Enlistment  Act,  or  any  other  Act 
of  the  same  purpose,  can  be  evaded  by  very  subtle  contrivances ;  but  her  Majesty 
cannot  on  that  account  go  beyond  the  letter  of  the  existing  law." 

*  As  to  this  vessel,  see  post,  p.  467,  note  (a). 
Ex.  Div.  XV.— 7 
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by  proof  that  in  her  Majesty's  dominions  there  was  a  particular  store  or  repository, 
within  which  a  certain  armament  had  been  prepared  for  the  ship,  but  which  was  to 
be  put  on  board  beyond  her  Majesty's  dominions  1  The  answer  would  be,  that  is  not 
an  arming  of  the  ship.  If  so  with  regard  to  armament,  it  would  be  the  same  with 
regard  to  equipment,  furnishing  and  fitting  out.  If  it  were  alleged  that  a  man 
furnished  a  house,  would  that  allegation  be  supported  by  proof  that  the  house  had  no 
furniture  in  it,  but  that  some  had  been  ordered  which  was  set  apart  at  a  repository 
with  the  view  of  furnishing  the  house  at  some  future  time  1  It  is  said  that  the  ports 
of  this  country  ought  not  to  be  used  as  arsenals  for  belligerent  powers.  If  that  means 
that  the  ports  of  this  country  ought  not  to  be  used  for  furnishing  belligerent  ships 
with  implements  of  war,  it  is  conceded ;  but  if  more  than  that  be  meant  the  proposi- 
tion is  not  correct.  According  to  the  popular  meaning  of  the  words,  the  ports  of  this 
country  may  practically  be  turned  into  arsenals  for  belligerents.  The  law  does  not 
prevent  a  belligerent  power  using  in  this  country  a  manufactory  of  arms  with  the 
view  of  shipping  them ;  nor  having  a  manufactory  of  arms  in  any  seaport  and  making 
guns,  firearms,  shot  and  shells,  and  conveying  them  on  board  a  freighted  ship  to  a 
foreign  port,  subject  to  capture  as  contraband  of  war. 

In  the  absence  of  all  authority  (ay  upon  the  construction  [465]  of  the  59  Geo.  3, 
c.  69,  reference  may  be  made,  as  maj;ter  of  history,  to  cases  of  this  kind  which  were 
the  subject  of  discussion  and  consideration,  and  as  to  which  proceedings  might  have 
been  taken,  if  they  can  be  taken  where  there  is  nO  warlike  equipment  of  the  ship.  In 
the  year  1830,  at  the  time  of  the  contest  between  the  supporters  of  Don  Miguel  and 
the  Queen  of  Portugal,  a  number  of  Portuguese  refugees  came  to  Plymouth,  where 
they  hired  a  ship  and  sailed  for  Terceira.  They  exported  from  this  country  in  another 
ship  a  quantity  of  arms  and  munition  of  war,  which  were  transferred  to  the  former 
ship  in  the  waters  of  Terceira.  The  Government  of  this  country  directed  the  ships 
of  war  in  those  waters  to  intercept  and  fire  upon  one  of  the  ships  which  had  so  left. 
The  matter  became  the  subject  of  discussion  in  Parliament,  and  the  Government 
attempted  to  justify  its  conduct  because  a  breach  of  the  Foreign  Enlistment  Act  had 
been  committed,  for  although  the  warlike  armament  was  not  on  board  the  ship  when 
she  left  this  country,  it  was  sent  in  another  ship  with  the  intention  of  being  transferred 
to  her.  But  that  doctrine  was  repudiated  by  Mr.  Huskisson,  who  was  a  minister 
at  the  time  the  Foreign  Enlistment  Act  passed :  Huskisson's  Speeches,  vol.  3, 
p.  559.(a)2  The  statement  in  Parlia-[466]-ment  on  the  27th  of  March,  1863,  of  the 
then  Solicitor  General  with  respect  to  vessels  called  the  "  Oreto  "  (a)^  and  [467]  the 

(ay  The  Lord  Chief  Baron  mentioned  the  case  of  one  Granatelli,  who  was  tried  on 
the  5th  July,  1849,  at  the  Central  Criminal  Court,  before  Coltman,  J.,  for  fitting  out 
in  this  country  ships  of  war  to  be  employed  against  the  government  of  the  King  of 
Naples  in  Sicily.     The  defendant  was  acquitted.     The  case  is  not  reported. 

(a)2  The  following  passages  were  cited : — "  It  might  be  supposed  from  my  right 
honorable  friend's  remarks  that  during  the  fifteen  years  we  have  been  at  peace  our 
neutrality  had  never  before  been  violated.  Has  my  right  honorable  friend  then 
forgotten  the  repeated  complaints  made  by  Turkey,  and  has  he  forgotten  that  to  these 
complaints  we  constantly  replied,  'We  will  preserve  our  neutrality  within  our 
dominions,  but  we  will  go  no  further  ? '  Turkey  did  not  understand  our  explanation, 
and  thought  we  might  summarily  dispose  of  Lord  Cochrane  and  those  other  subjects 
of  his  Majesty  who  were  assisting  the  Greeks.  To  its  remonstrances  Mr.  Canning 
replied  (and  my  right  honorable  friend  being  then  a  colleague  of  Mr.  Canning  must 
be  considered  to  be  a  party  to  his  opinions),  '  Arms  may  leave  this  country  as  matter 
of  merchandise  ;  and  however  strong  the  general  inconvenience,  the  law  does  not 
interfere  to  stop  them.  It  is  only  when  the  elements  of  armaments  afe  combined 
that  they  come  within  the  purview  of  the  law,  and  if  that  combination  does  not  take 
place  until  they  have  left  this  country,  we  have  no  right  to  interfere  with  them.' 
Those  were  the  words  of  Mr.  Canning,  who  extended  the  doctrine  to  steam  vessels 
and  yachts  that  might  afterwards  be  converted  into  vessels  of  war,  and  they  appear 
quite  consistent  with  the  acknowledged  law  of  nations." 

(af  The  following  passages  were  cited : — "  The  '  Oreto '  was  made  the  subject  of 
due  representation  only  once  before  she  left  this  country,  because  she  sailed  from 
Liverpool  on  the  22nd  of  March,  clandestinely,  as  did  the  '  Alabama ' ;  and  it  was  only 
on  that  same  day  that  a  conversation  took  place  between  Mr.  Adams  and  Lord  Russell, 
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"  Alabama, "(«)  ^'^J  **l80  be  referred  to  as  regards  the  construction  of  the  Act :  Hansard's 
Parliamentary  Debates,  vol.  170,  p.  50.  The  statement  in  Parliament  of  Lord 
Palmerston,  respecting  the  "Alabama,"  draws  a  distinction  between  the  intended  des- 
tination of  a  ship  which  may  be  matter  of  suspicion,  and  the  fact  patens  ad  occulos  of 
the  actual  condition  of  the  ship:  Hansard's  Parliamentary  Debates,  vol.  170,  p.  91. (b) 
They  also  referred  [468]  to  the  decree  of  the  Judge  of  the  Vice  Admiralty  Court  of 
the  Bahamas  in  the  case  of  Regina  v.  l^he  British  Steamship  Oreto,  seized  for  an  alleged 
breach  of  the  Foreign  Enlistment  Act. 

[They  argued,  secondly,  that  the  verdict  was  not  against  the  evidence,  or  against 

which  might  have  led  to  her  detention  if  she  had  not  gone.  On  the  18th  of  February 
the  tirst  and  only  previous  information  communicated  to  our  Government  was  given 
by  Mr.  Adams ;  he  stated  a  case  which  clearly  called  for  inquiry.  Accordingly,  the 
Commissioners  of  Customs  were  directed  to  make  an  inquiry ;  they  did  so,  and  on 
the  22nd  of  February  they  reported  that  circumstances  worthy  of  credit  intended  to 
shew  that  the  'Oreto'  was  going,  or,  at  all  events,  was  credibly  represented  to  be 
going,  to  Italy,  and  not  to  America,  and  not  a  particle  of  evidence  had  been  offered 
to  the  contrary.  She  was  not  then  fitted  for  the  reception  of  guns,  and  had  nothing 
on  board  but  coals  and  ballast.  There  was,  consequently  nothing  to  justify  her 
detention — nothing  but  vague  rumours  and  suspicions.  No  further  representation 
was  made,  and  the  '  Oreto '  sailed  on  the  22nd  of  March.  What  then  happened  1  The 
circumstances  of  her  departure,  and  the  contemporaneous  representation  made  by 
Mr.  Adams  to  our  Government,  made  it  probable  that  she  was  really  intended  for 
the  Confederate  States,  and  that  our  officers  had  been  imposed  upon.  Still  the  case 
was  not  clear  ;  there  was  nothing  proved  to  have  been  done  in  England,  which  a  Court 
of  law  would  certainly  have  construed  as  a  violation  of  the  Foreign  Enlistment  Act. 
Nevertheless,  our  Government  immediately  sent  orders  to  Nassau,  whither  she  was 
understood  to  have  gone ;  and  when  she  arrived  there,  she  was  watched.  Upon  the 
appearance  of  a  delivery  of  stores,  which  appeared  to  be  munitions  of  war,  into  the 
*  Oreto '  while  in  our  waters,  although  the  case  was  doubtful,  and  it  was  questionable 
whether  the  evidence  would  prove  sufficient,  still,  to  shew  our  good  faith,  we  strained 
a  point,  and  acting  upon  some  evidence,  the  'Oreto'  was  seized.  What  was  the 
result  ?     She  was  tried  and  acquitted,  the  evidence  not  being  sufficient." 

(a)  The  following  passages  were  cited — "On  the  first  of  July,  the  Commissioners 
made  their  report  to  Lord  Russell.  They  said  it  was  evident  the  ship  was  a  ship  of 
war.  It  was  believed,  and  not  denied,  that  she  was  built  for  a  foreign  Government ; 
but  the  builders  would  give  no  information  about  her  destination,  and  the  Commis- 
sioners had  no  other  reliable  source  of  information  upon  that  point.  Were  our 
Government  wrong  in  not  seizing  the  vessel  then?  The  circumstances  disclosed  in 
a  case  tried  before  Justice  Story  were  so  far  exactly  the  same  as  those  which  occurred 
in  the  case  of  the  '  Alabama ' ;  and  in  the  absence  of  any  further  evidence  the  seizure 
of  that  ship  would  have  been  altogether  unwarrantable  by  law.  She  might  have 
been  legitimately  built  for  a  foreign  Government,  and  though  a  ship  of  war  she  might 
have  formed  a  legitimate  article  of  merchandise  even  if  meant  for  the  Confederate 
States.  .  .  .  What  is  alleged  against  us  1  What  is  the  extent  of  the  acts  committed 
even  by  individual  subjects  of  this  country  which  can  be  considered  contrary  to  any 
law  of  our  own]  Why  the  building  of  these  two  particular  ships"  (the  "Oreto"  and 
the  "Alabama").  " If  our  law  failed  to  reach  them  while  they  were  within  our  juris- 
diction, and  if  nothing  was  done  by  them  in  our  ports  or  in  our  waters  which  was 
against  international  law,  how  can  we  be  held  responsible  for  their  subsequent  pro- 
ceedings when  on  the  high  seas'?  It  was  not  till  the  'Alabama'  reached  the  Azores, 
that  she  received  her  stores,  her  captain,  or  her  papers,  and  that  she  hoisted  the 
Confederate  flag.  It  is  not  true  that  she  departed  from  the  shores  of  this  country  as 
a  ship  armed  for  war." 

(b)  "I  have  myself  great  doubts  whether,  if  we  had  seized  the  'Alabama,'  we 
should  not  have  been  liable  to  considerable  damages.  It^is  generally  known  that  she 
sailed  from  this  country  unarmed,  and  not  properly  fitted  out  for  war,  and  that  she 
received  her  armament,  equipment,  and  crew  in  a  foreign  port.  Therefore,  whatever 
suspicions  we  may  have  had  (and  they  were  well  founded,  as  it  afterwards  turned  out), 
as  to  the  intended  destination  of  the  vessel,  her  condition  at  that  time  would  not  have 
justified  a  seizure." 


196  THE    ATTORNEY    GENERAL   V.  SILLEM  2  H.  &  C.  469. 

the  weight  of  evidence.  During  this  branch  of  the  argument  the  question  was  mooted 
whether  the  claimants  could  have  been  called  as  witnesses ;  and  reference  was  made 
to  The  Attorney  General  v.  Radloff  (10  Exch.  84),  16  &  17  Vict.  c.  122,  s.  15,  and 
20  &  21  Vict.  c.  62,  s.  14.  The  opinion  of  the  Court  in  The  United  States  v,  Quincy 
(6  Peter's  Amer.  Rep.  445,  469)  was  referred  to  upon  the  point  whether  there  was 
evidence  of  intent  to  equip.] 

Thirdly,  there  was  no  misdirection.  In  the  case  of  Eegina  v.  Russell  (3  E.  &  B. 
942)  Crompton,  J.,  said  that  it  was  dangerous  to  pick  out  particular  expressions  from 
a  Judge's  summing  up,  and  criticise  them  verbally,  when  he  is  substantially  correct 
in  the  direction  he  gives  to  the  jury.  It  being  admitted  that  the  "Alexandra"  was 
not  armed,  the  question  was,  first,  whether  there  was  any  equipment  within  the  Act, 
that  is  to  say,  an  equipment  of  a  warlike  character ;  secondly,  whether  there  was  an 
intent  that  the  ship  so  equipped  should  be  used  to  cruize  and  commit  hostilities. 
Four  propositions  are  deducible  from  the  direction  of  the  Lord  Chief  Baron :  first, 
that  building  a  ship,  as  distinguished  from  equipping,  fitting  out,  furnishing,  and 
arming,  is  not  an  offence  within  the  59  Geo.  3,  c.  69,  although  the  ship  might  be  easily 
converted  into  a  ship  of  [469]  war;  secondly,  that  the  "  Alexandra"  was  clearly  not 
armed,  and  that  it  was  for  the  jury  to  say  whether  she  was  equipped,  fitted  out,  or 
furnished  or  intended  so  to  be,  within  her  Majesty's  dominions ;  thirdly,  that  the 
equipment,  furnishing,  or  fitting  out,  must  be  of  a  warlike  character ;  fourthly,  that 
it  was  for  the  jury  to  say  whether  there  was  an  intent  to  employ  the  ship  to  cruize 
and  commit  hostilities.     Those  propositions  are  substantially  correct. 

Moreover,  in  a  proceeding  of  this  kind,  where  a  verdict  has  been  found  for  the 
defendant,  a  new  trial  cannot  be  granted  on  the  ground  of  omission  to  direct  the  jury, 
or  that  the  verdict  is  against  the  weight  of  evidence,  or  unsatisfactory,  but  only  on 
the  ground  of  positive  misdirection.  In  a  proceeding  purely  criminal,  a  new  trial 
cannot  be  granted  on  any  ground ;  but  where  the  proceeding,  though  in  form  civil, 
is  in  substance  penal,  it  can  only  be  granted  on  the  ground  of  misdirection  :  Brook  v. 
Middleton  (10  East,  268) ;  Hall  v.  Green  (9  Exch.  247).  The  only  authority  to  the 
contrary  is  a  note  to  the  case  of  Robinson,  qui  tarn  v.  Lequ^sne,  in  Bunbury's  Reports 
(page  253).  This  is  as  much  a  penal  proceeding  as  a  qui  tam  action.  [Channell,  B. 
In  The  Attorney  General  v.  Rogers  (11  M.  &  W.  670)  it  was  laid  down  that  "  the  Court 
has  authority  to,  and  will,  grant  a  new  trial  in  a  penal  action,  though  the  verdict  be 
for  the  defendant,  where  they  are  satisfied  that  the  verdict  is  in  contravention  of  law, 
whether  the  error  has  arisen  from  the  misdirection  of  the  Judge,  or  from  a  misappre- 
hension of  the  law  by  the  jury,  or  from  a  desire  on  their  part  to  take  the  exposition 
of  the  law  into  their  hands."] 

The  Attorney  General,  the  Solicitor  General,  the  Queen's  Advocate,  Locke  and 
T.  Jones,  in  support  of  the  rule.  The  [470]  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69, 
was  not  the  exponent  of  any  antecedent  national  obligations  which  this  country  owed 
to  any  foreign  power,  but  a  mere  matter  of  municipal  law  ;  and  no  state  could  have 
required  this  country,  upon  any  principle  of  international  law,  to  prohibit  what  is 
declared  unlawful  by  that  Act.  The  rules  of  international  law  afford  very  little,  if 
any,  guide  to  the  interpretation  of  the  Act.  International  law  does  not  prohibit  the 
delivery  of  contraband  articles  within  the  neutral  territory,  the  neutral  waters,  or  any 
part  of  the  line  outside.  Apart  from  municipal  legislation,  a  ship  completely  armed 
and  equipped  might  be  sold  within  the  neutral  territory,  and  a  belligerent  would  have 
no  right,  upon  any  principle  of  international  law  to  complain  of  it :  Wheaton's  Law 
of  Nations,  p.  312,  1st  ed.(a)     It  can  make  no  difference  whether  the  ship  is  con- 

(a)  The  passage  cited  is  as  follows  : — "  Lampredi  then  proceeds  to  consider  an  idle 
question  raised  by  Galiani,  '  whether  the  conventional  law  of  nations,  interdicting  the 
trade  with  the  enemy  in  articles  contraband  of  war,  extends  to  the  sale  of  the  same 
articles  within  the  neutral  territory  1 '  Galiani  pretends  that  it  does,  and  that  a  ship 
for  example,  built  and  armed  for  war  in  a  neutral  port,  cannot  be  there  lawfully  sold 
to  a  belligerent.  Lampredi  takes  a  great  deal  of  superfluous  pains  to  fortify,  both  by 
reason,  and  an  appeal  to  the  authority  of  treaties  and  of  preceding  public  Jurists,  his 
own  opinion  that  the  transportation  to  the  enemy  of  contraband  articles  alone  is 
prohibited ;  but  that  the  sale  of  such  articles  within  the  territory  of  the  neutral 
country  is  perfectly  lawful ;  he  admits  that  there  may  be  instances  where  neutral 
nations  from  a  prudent  desire  of  avoiding  any  collision  with  powerful  belligerents, 


2H.  &C.471.  THE    ATTORNEY    GENERAL   V.  8ILLEM  197 

structed  and  delivered  under  a  contract,  or,  being  ready  [471]  made,  is  sold  without 
any  previous  contract.  But  the  general  permission  by  international  law  to  trade  in 
contraband  articles  affords  no  reason  for  construing  the  59  Geo.  3,  c.  69,  in  the  mode 
contended  for.  The  preamble  (ante,  p.  455,  note)  expresses  the  mischief  intended  to 
be  remedied.  It  speaks  both  of  the  "enlistment  and  engagement  of  his  Majesty's 
subjects  to  serve  in  war,"  and  of  the  fitting  out,  equipping,  and  arming  of  vessels 
"for  warlike  operations  in  or  against  the  dominions  or  territories  of  any  foreign 
prince,"  or  "against  the  ships,  goods,  or  merchandize  of  any  foreign  prince,"  as 
"prejudicial  to"  and  tending  "to  endanger  the  peace  and  welfare  of  this  kingdom." 
The  2nd  section  (ante,  p.  456,  note)  prohibits  enlistment  in  the  service  of  any  foreign 
prince,  without  his  Majesty's  licence,  or  on  board  any  ship  "intended  to  be  used  for 
any  warlike  purpose,"  of  "any  natural-born  subject  of  the  Crown."  The  latter  part 
of  that  section  also  prohibits  the  hiring  or  procuring  by  any  person,  whether  a  natural- 
born  subject  or  not,  within  the  realm,  of  any  other  person,  whether  a  natural-born 
subject  or  not,  to  act  as  an  officer,  soldier,  or  sailor  in  the  land  or  sea  service  of  any 
foreign  prince,  or  to  agree  to  go  to  or  embark  from  any  part  of  the  dominions  of  the 
Crown  of  England  in  order  to  be  so  employed  elsewhere.  So  that,  as  regards  enlist- 
ment, it  is  plain  that  proximate  acts  of  war,  whether  within  the  territory  of  this 
country,  or  which  might  tend  to  the  violation  of  that  territory,  are  not  alone  aimed 
at,  but  the  prohibition  is  universal.  Then  what  is  the  conclusion  to  be  drawn  from 
the  Act  itself,  with  reference  to  such  extrinsic  facts  of  history  as  are  admissible  to 
explain  its  object?  The  Act  was  passed,  not  because  foreign  powers  had,  by  inter- 
national law,  a  right  to  demand  it,  but  because  it  was  considered  necessary  to  enable 
the  Crown  to  take  measures  which  might  prevent  entanglements  with  foreign  powers, 
and  pre-[472]-serve  the  peace  of  the  kingdom.  It  is  manifest  that  the  enlistment  of 
men  and  equipment  of  ships  within  the  realm  might  involve  the  country  in  a  war  as 
to  which  it  is  neutral.  If  the  subjects  of  a  neutral  state  organize  expeditions  of  men 
and  equip  ships  of  war  against  one  of  two  belligerents,  that  state,  without  stopping 
to  examine  the  rules  as  to  "contraband,"  would  probably  declare  war  against  the 
neutral  state,  rather  than  let  it  be  carried  on  under  the  semblance  of  neutrality.  But 
even  if  the  matter  stopped  short  of  war,  the  peace  and  welfare  of  the  kingdom  might 
be  endangered  by  a  disturbance  of  friendly  relations.  The  legislature  has,  therefore, 
included  in  the  general  category  of  "  contraband  "  certain  dealings  not  prohibited  by 
international  law,  but  which  might  result  in  danger  to  the  peace  and  welfare  of  the 
kingdom.  Suppose  one  belligerent  possessed  such  naval  power  as  to  blockade  all  the 
ports  of  his  adversary,  so  that  not  a  single  ship  of  war  could  come  out ;  would  it  not 
be  a  just  cause  of  complaint  that,  in  the  territory  of  a  neutral  state,  where  no  attack 
could  be  made,  arsenals  should  be  established  from  which  ships  might  be  sent,  either 
ready,  or  easily  made  ready,  for  sea,  and  converted  into  ships  of  war,  and  by  which 
the  blockade  might  be  cleared,  so  that  the  naval  superiority  of  the  blockading  power 
might  be  entirely  destroyed  by  the  assistance  of  the  subjects  of  the  neutral  state  ]  It 
is  said  that  acts  not  prohibited  by  positive  law  may  be  done  by  an  individual  which,  if 
done  by  the  Government,  would  be  a  breach  of  international  law ;  but  that  doctrine  is 
not  tenable.  The  question,  "  Civitas  ne  deliqueret  an  cives,"  which  is  part  of  the  inter- 
national law  called  "Nobilissima  questio  juris  gentium,"  is  discussed  in  Heineccius's 
Commentaries  on  Grotiu8,bk.  2,  chap.  21,  "  tit.  de  Poenarum  Communicatione ; "  and  it  is 
shewn  that  acts  of  the  subject  may  implicate  the  state.  The  same  doctrine  is  laid  down 
in  Burlamaqui's  Principles  of  Politic  Law,  [473]  p.  255 ;  (a)  by  Sir  William  Scott,  in 

may  have  prohibited  the  trade  in  contraband  of  war  within  the  territory ;  but  he 
asserts  that  Venice  was  the  only  example  during  the  war  of  the  American  revolution, 
of  a  neutral  state  absolutely  prohibiting  such  a  traffic.  Naples  only  prohibiting  the 
building,  for  sale,  of  vessels  of  war,  and  the  exportation  of  other  contraband  articles  ; 
whilst  Tuscany  permitted  her  subjects  to  continue  their  accustomed  trade  in  such 
articles,  both  within  the  territory  and  for  exportation ;  subject,  in  the  latter  case,  to 
the  belligerent  right  of  seizing  contraband  goods  going  for  the  enemy's  use." 

(a)  The  following  passage  was  cited: — "We  may  here  further  observe  that  in 
civil  society,  when  a  particular  member  has  done  an  injury  to  a  stranger,  the  Governor 
of  the  commonwealth  is  sometimes  responsible  for  it,  so  that  war  may  be  declared 
against  him  on  that  account.  But  to  ground  this  kind  of  imputation  we  must  neces- 
sarily suppose  one  of  these  two  things — suflferance  or  reception  :  viz.,  either  that  the 
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the  House  of  Commons :  Hansard's  Parliamentary  Debates,  vol.  40,  p.  40 ;  (6)  and  by 
Marshall,  C.  J.,  in  his  Life  of  Washington,  vol.  5,  p.  488.(c)  [474]  In  Duer  on  Marine 
Insurance,  vol.  1 ,  p.  750,(a)  there  is  a  discussion  as  to  whether  the  language  of  Chancellor 

Sovereign  has  suffered  this  harm  to  be  done  to  the  stranger,  or  that  he  has  afforded 
a  retreat  to  the  criminal.  In  the  first  case  it  must  be  laid  down  as  a  maxim,  that  a 
Sovereign  who,  knowing  the  crimes  of  his  subjects,  as,  for  example,  that  they  practice 
piracy  on  strangers,  and  being  also  able  and  obliged  to  hinder  it,  does  not  hinder  it, 
renders  himself  criminal,  because  he  has  consented  to  a  bad  action,  the  commission  of 
which  he  has  permitted,  and  consequently  furnished  a  just  reason  of  war." 

(b)  The  following  passage  was  cited  : — '•  There  could  be  no  solecism  more  injurious 
in  itself  or  more  mischievous  in  its  consequences,  than  to  argue  that  the  subjects  of 
a  state  had  a  right  to  act  amicably  or  hostilely  with  reference  to  other  countries 
without  any  interposition  of  the  state  itself.  It  was  hardly  necessary  for  him  to 
press  these  considerations,  because  all  the  arguments  which  he  had  heard  on  the 
subject  had  fully  admitted  that  it  was  the  right  of  states,  and  of  states  only,  to 
determine  whether  they  would  continue  neutral,  or  assume  a  belligerent  attitude  ; 
that  they  had  the  power  of  preventing  their  subjects  from  becoming  belligerent  if  they 
pleased  to  exert  it."  The  following  passage,  in  the  speech  of  a  member  not  named, 
was  quoted  as  part  of  the  argument  of  counsel : — "  When  ships  were  employed  in  the 
service  of  any  power  whatsoever  without  a  licence  from  the  British  Government,  such 
an  enactment  as  this  was  required  by  every  principle  of  justice ;  for,  when  the  state 
says,  '  We  will  have  nothing  to  do  with  the  war  waged  between  two  separate  powers,' 
and  the  subjects  in  opposition  to  that  say,  '  We  will,  however,  interfere  in  it,'  surely 
the  House  would  see  the  necessity  of  enacting  some  penal  statute  to  prevent  them 
from  doing  so,  unless,  indeed,  it  was  to  be  contended  that  the  state  and  the  subjects 
who  composed  that  state  might  take  distinct  and  opposite  sides  in  the  quarrel." 

(c)  The  following  passage  was  cited  : — "It  being  confessedly  contrary  to  the  duty 
of  the  United  States,  as  a  neutral  nation,  to  suffer  privateers  to  be  fitted  in  their  ports 
to  annoy  the  British  trade,  it  seemed  to  follow  that  it  would  comport  with  their  duty 
to  remedy  the  injury  which  may  have  been  sustained,  when  it  is  in  their  power  so  to 
do.  That  the  fact  had  been  committed  before  the  Government  could  provide  against 
it  might  be  an  excuse,  but  not  a  justification.  Every  Government  is  responsible  for 
the  conduct  of  all  parts  of  the  community  over  which  it  presides,  and  is  supposed  to 
possess  at  all  times  the  means  of  preventing  infractions  of  its  duty  to  foreign  nations." 

(a)  The  following  passage  was  cited  : — "  It  has  been  alleged,  that  the  conduct  of 
a  neutral,  who  engages  in  a  trade  that  by  the  law  of  nations  subjects  his  property  to 
capture  and  confiscation,  is  not  illegal ;  that  he  has  a  perfect  and  lawful  right  to 
engage  in  the  trade,  and  the  belligerent,  a  right  equally  perfect  and  lawful,  to  seize 
and  confiscate  the  property  so  employed.  But  the  grounds  on  which  this  allegation 
is  made  are  not  easy  to  be  discerned.  It  is,  indeed,  supported  to  some  extent  by  the 
vague  language  of  Vattel ;  but  the  observations  of  this  not  very  accurate  or  profound 
writer  will  be  found,  when  examined,  to  be  inconsistent  and  self-contradictory.  While 
he  affirms  that  a  neutral  merchant  may  lawfully  prosecute  a  trade  with  the  belligerent 
country  in  articles  contraband  of  war,  he  admits  that  a  nation  at  war,  from  a  regard 
to  its  own  welfare  and  safety,  has  an  absolute  right  to  seize  and  confiscate  all  supplies 
of  this  nature  destined  to  the  use  of  its  enemies ;  yet  he  overlooks  the  inevitable 
consequence,  that  if  these  proceedings  of  the  belligerent  are  necessary  measures  of 
self-defence,  the  conduct  of  the  neutral  in  furnishing  the  warlike  supplies  is,  in  its 
nature,  an  act  of  positive,  though  indirect  hostility ;  that  it  is,  therefore,  a  plain 
violation  of  neutral  duty,  and  that  it  is  the  illegality  of  the  trade,  as  involving  this 
offence,  that  can  alone  justify  the  penalty  by  which  it  is  sought  to  be  restrained. 
Were  the  trade  lawful,  although  the  belligerent  might  be  allowed,  from  a  regard  to 
his  own  safety,  to  intercept  warlike  supplies  destined  to  the  use  of  his  enemy,  he 
would  be  bound  to  pay  their  value  and  satisfy  their  freight,  for  thus  the  injury  to 
himself  would  be  prevented,  and  the  rights  of  the  neutral  be  preserved.  In  confiscat- 
ing the  goods  and  the  freight  and  in  some  cases  the  ship,  the  belligerent  treats  the 
neutral  owners  as  enemies ;  and,  unless  on  principle  he  has  the  right  to  consider  them 
as  such,  their  own  Government  would  be  bound  to  listen  to  their  complaints,  and 
redress  their  wrongs.  Unless  they  are  rightfully  treated  as  enemies,  the  condemnation 
of  their  property,  instead  of  being  lawful,  would  be  an  act  of  violence  and  a  cause  of 
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[475]  Kent  (1  Kent,  Com.  marg.  p.  142)  is  accurate  when  he  speaks  of  two  "con- 
flicting rights  " — the  right  of  the  neutral  to  carry  contraband  of  war,  and  the  right  of 
the  belligerent  to  intercept  and  capture  it.  But  he  merely  meant  that  the  law  of 
nations  does  not  impose  upon  a  neutral  state  the  obligation  of  preventing  its  merchants 
from  carrying  contraband  of  war ;  and  the  law  of  nations  at  the  same  time  justifies 
the  belligerent,  as  regards  the  neutral,  in  treating  it  as  hostile.  But  a  neutral  state 
would  never  have  submitted  to  the  capture  of  the  vessels  of  its  subjects,  and  the  rule 
of  international  law  which  authorizes  that  capture  would  never  have  prevailed,  if  the 
carriage  of  contraband  to  the  ports  of  a  belligerent  was  perfectly  lawful.  It  is  lawful 
in  this  sense,  that  there  is  no  power  to  enforce  the  law  which  prohibits  it,  except  the 
right  of  the  belligerent  to  seize.  But  in  a  country  which  is  professedly  neutral,  and 
where  the  Crown  imposes  on  its  subjects  the  duty  of  neutrality,  it  is  contra  bonos 
mores  that  they  should  deal  in  contraband  of  war.  Bynkershoek,  Qusest.  Jur.  Pub. 
lib.  1,  chap.  \x.{b)  states  that  such  trade  is  prohibited  by  international  law,  because 
those  who  [476]  engage  in  it  seem  in  a  manner  to  make  war  upon  a  nation  with 
whom  there  have  been  friendly  relations.  The  law  of  this  country  has  recognised 
that  principle,  and  treated  the  trade  in  "  contraband  "  as  contra  bonos  mores,  because 
it  is  an  offence  against  international  law,  although  it  is  not  an  offence  punishable  under 
the  criminal  law  :  De  fVutz  v.  Hendricks  (2  Bing.  314),  Harratt  v.  Wise  (9  B.  &  C.  712), 
Nayl&r  v.  Tayl&r  (9  B.  &  C.  718),  Medeiros  v.  Hill  (8  Bing.  231).  The  language  of 
Lord  Stowell,  in  The  Imina  (3  C.  Rob.  168)  and  in  The  liichmond  (5  C.  Rob.  331), 
is  opposed  to  the  view  that  a  neutral  sending  contraband  of  war  or  breaking  a  blockade 
commits  no  offence  against  international  law.  The  second  principle  of  international 
law,  as  stated,  viz.,  that  the  territory  of  a  neutral  power  must  be  kept  inviolate  from 
proximate  acts  of  war,  is  too  narrow.  It  should  be  that  the  neutral  territory  should 
not  be  the  basis  of  hostile  operation.     Her  Majesty,  by  her  proclamation, (gf)  has  [477] 

war.  I  am  not  aware  that  the  observations  of  Vattel  are  sustained  by  any  other  writer 
on  public  law ;  and  a  single  remark  of  Sir  William  Scott,  that  has  already  been  given, 
contains  in  itself  a  full  reply.  It  is  found  in  his  observation  that  there  are  no  con- 
flicting rights  between  nations  at  peace ;  and  this  observation,  although  applied  by 
him  to  the  single  case  of  a  resistance  to  search,  may  be  applied,  with  equal  truth,  to 
every  case  of  a  violation  of  neutral  duty." 

(b)  "Quidni  igitur  amici  nostri  ad  amicos  suos,  quamvis  nostros  hostes,  ea  adferunt 
qu8e  ante  adtulerunt;  arma,  viros,  reliqua?  .  .  .  Horum  ofiicium  est,  omni  modo 
cavere,  ne  se  bello  interponant,  et  his  quam  illis  partibus  sint  vel  aequiores  vel 
iniquiores.  ...  Et  sane  id  quod  modo  dicebam  non  tantum  ratio  docet,  sed  et  usus 
inter  omnes  fere  gentes  receptus.  Quamvis  enim  libera  sint  cum  amicorum  nostrorum 
hostibus  commercia,  usu  tamen  placuit  (ut  capite  proximo  latius  ostendam)  ne 
alterutrum,  his  rebus  juvemus,  quibus  bellum  contra  amicos  nostros  instruatur  et 
foveatur.  Non  licet  igitur  alterutri  advehere  ea,  quibus  in  bello  gerendo  opus  habet ; 
ut  sunt  tormenta,  arma,  et,  quorum  prsecipuus  in  bello  usus,  milites,  quin  et  milites 
variis  Gentibus  pactis  excepti  sunt,  excepta  quandoque  et  navium  materia,  si  quam 
maxime  ea  indigeat  ad  extruendas  naves,  quibus  contra  amicos  nostros  uteretur. 
Excepta  sajpe  et  cibaria  quando  ab  amicis  nostris  obsidione  premuntur  hoses,  aut 
alias  fame  laborant.  Optimo  jure  interdictum  est,  ne  quid  eorum  hostibus  sub- 
ministremus:  quia  his  rebus  nos  ipsi  quodammodo  videremur  amicis  nostris  bellum 
facere." 

(g)  The  following  passage  was  cited  : — "  And  we  do  hereby  further  warn  all  our 
loving  subjects,  and  all  persons  whatsoever  entitled  to  our  protection,  that  if  any  of 
them  shall  presume,  in  contempt  of  this  our  royal  proclamation,  and  of  our  high 
displeasure,  to  do  any  acts  in  derogation  of  their  duty  as  subjects  of  a  neutral 
Sovereign,  in  the  said  contest,  or  in  violation  or  contravention  of  the  law  of  nations 
in  that  behalf,  as  for  example,  and  more  especially  by  entering  into  the  military  service 
of  either  of  the  said  contending  parties,  as  commissioned  or  non-commissioned  officers 
or  soldiers ;  or  by  serving  as  officers,  sailors,  or  marines  on  board  any  ship  or  vessel 
of  war  or  transport,  of  or  in  the  service  of  either  of  the  said  contending  parties,  or 
by  serving  as  officers,  sailors,  or  marines  on  board  any  privateer  bearing  letters  of 
marque  of  or  from  either  of  the  said  contending  parties ;  or  by  engaging  to  go  or 
going  to  any  place  beyond  the  seas,  with  intent  to  enlist  or  engage  in  any  such  service, 
or  by  procuring  or  attempting  to  procure  within  her  Majesty's  dominions,  at  home  or 
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warned  all  her  subjects,  under  penalties,  to  abstain  from  unneutral  acts.  The  Customs 
Consolidation  Act,  16  &  17  Vict.  c.  107,  s.  150,(a)^  empowers  the  Queen  to  prohibit 
every  species  of  "  contraband  "  but  ships,  which  are  left  to  be  dealt  with  under  the 
Foreign  Enlistment  Act.  The  judgment  of  Lord  Stowell  in  the  case  of  The  Richmond  (b) 
and  The  Flacl  Oyen,{c)  afford  ground  for  believing  that  [478]  the  legislature  never 
intended  to  leave  the  trade  in  ships  more  free  than  the  trade  in  other  contraband. 
There  is  an  obvious  difference  between  furnishing  a  ship  of  war  and  ordinary  contra- 
band of  war.  A  person  who  carries  contraband  to  a  belligerent  is  engaged  in  a  mere 
commercial  adventure.  It  does  not  become  a  warlike  operation  until  the  contraband, 
having  escaped  the  risk  of  capture,  is  delivered  in  the  belligerent  country.  But  a 
ship  is  not  only  an  engine  of  war,  but  carries  engines  of  war,  and  men  to  work 
those  engines.  A  ship  has  a  nationality,  and  is  for  some  purposes  an  inhabited 
territory.  So  that  a  ship  armed,  equipped,  and  manned,  is  in  fact  a  floating  hostile 
territory ;  and  the  elements  of  armament  are  combined  in  her  whether  she  is  on 
the  high  seas  or  in  the  neutral  country.  This  distinction  between  ships,  and  arms, 
and  ammunitions,  is  illustrated  by  the  correspondence  (a)^  between  Mr.  Jefferson 

abroad,  others  to  do  so ;  or  by  fitting  out^  arming,  or  equipping  any  ship  or  vessel  to 
be  employed  as  a  ship  of  war,  or  privateer,  or  transport  by  either  of  the  said  contend- 
ing parties ;  or  by  breaking  or  endeavouring  to  break  any  blockade  lawfully  and 
actually  established  by  or  on  behalf  of  either  of  the  said  contending  parties ;  or  by 
carrying  officers,  soldiers,  despatches,  arms,  military  stores  or  materials,  or  any  article 
or  articles  considered  and  deemed  to  be  contraband  of  war,  according  to  the  law  or 
modern  usage  of  nations  for  the  use  or  service  of  either  of  the  said  contending  parties  ; 
all  persons  so  offending  will  incur  and  be  liable  to  the  several  penalties  and  penal 
consequences  by  the  said  statute  or  by  the  law  of  nations  in  that  behalf  imposed  or 
denounced." 

(ay  Sect.  150.  "The  following  goods  may,  by  proclamation  or  order  in  council,  be 
prohibited  either  to  be  exported  or  carried  coastwise :  arms,  ammunition,  and  gun- 
powder, military  and  naval  stores,  and  any  articles  which  her  Majesty  shall  judge 
capable  of  being  converted  into  or  made  useful  in  increasing  the  quantity  of  military 
or  naval  stores,  provisions,  or  any  sort  of  victual  which  may  be  used  as  food  by  man, 
and  if  any  goods  so  prohibited  shall  be  exported  from  the  United  Kingdom  or  carried 
coastwise,  or  be  M'aterborne  to  be  so  exported  or  carried,  they  shall  be  forfeited." 

(b)  5  C.  Rob.  329,  331.  The  following  passage  was  cited : — "It  appears  that  the 
vessel  was  originally  built  for  a  ship  of  war,  and  was  easily  convertible  to  warlike 
purposes,  and  it  is  established  in  evidence  that  the  master  conversed  with  several 
persons  on  this  subject,  and  disclosed  an  intention  of  selling  her  at  the  Isle  of  France. 
.  .  .  Here  was  an  avowed  intention  of  going  to  sell  a  ship  to  a  belligerent,  which 
in  time  of  war  is  at  least  a  very  suspicious  act — and  to  do  a  great  deal  more,  to  sell 
a  ship  which  the  neutral  owner  knew  to  be  peculiarly  adapted  for  purposes  of  war, 
and  with  a  declared  expectation  that  it  would  be  hostilely  employed  against  this 
country.  It  cannot  surely,  under  any  point  of  view,  but  be  considered  as  a  very 
hostile  act  to  be  carrying  a  supply  of  a  most  powerful  instrument  of  mischief,  of  contra- 
band ready  made  up,  to  the  enemy  for  hostile  use,  and  intended  for  that  use  by  the 
seller,  and  with  an  avowed  knowledge  that  it  would  be  so  applied." 

(c)  1  C.  Rob.  144.  The  following  passage  was  cited: — "Mark  the  consequences 
which  must  follow  from  such  a  pretended  concession"  (a  concession  by  the  neutral 
power  to  a  belligerent  of  the  right  to  hold  a  prize  court  within  its  limits),  "  observe 
in  the  present  case  how  it  would  affect  the  neutral  character  of  the  ports  in  the  North  ! 
If  France  can  station  a  judge  of  the  admiralty  at  Bergen,  and  can  station  there  its 
cruizers  to  carry  in  prizes  for  that  judge  to  condemn  ;  who  can  deny  that,  to  every  purpose 
of  hostile  mischief  against  the  commerce  of  England,  Bergen  will  differ  from  Dunkirk 
in  no  other  respect  than  this,  that  it  is  a  port  of  the  enemy  to  a  much  greater  extent 
of  practical  mischief.  To  make  the  ports  of  Norway  the  seats  of  the  French  tribunals  of 
war,  is  to  make  the  adjacent  sea  the  theatre  of  French  hostilities.  It  gives  one  belligerent 
the  unfair  advantage  of  a  new  station  of  war,  which  does  nob  properly  belong  to  him ; 
and  it  gives  to  the  other  the  unfair  disadvantage  of  an  active  enemy  in  a  quarter 
where  no  enemy  would  naturally  be  found." 

(a)^  3  Jefferson's  Works,  558.  The  following  passages  in  Mr.  Jefferson's  answer  to 
Memorials  of  the   British  Government  were  cited : — "  The   purchase  of  arms  and 
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[479]  and  Mr.  Hammond,  the  British  Minister,  in  1793,  before  the  Foreign  Enlist- 
ment Act  or  the  American  Act  passed,  and  the  correspondence  between  Mr.  Jefferson 
and  M.  Genet,  the  Minister  Plenipotentiary  of  the  French  Republic. (a)  Moreover, 
the  person  who  deals  in  contraband  trades  with  his  own  goods  for  his  own  profit ; 
but  if  a  belligerent  state  by  its  agent  orders  ships  of  war  to  be  built  and  equipped  in 
a  neutral  state,  there  is  no  object  of  a  commercial  kind ;  but  it  is  purely  a  warlike 
operation.  If  that  may  be  done  in  a  single  case,  fleets  might  be  provided  by 
neutral  states,  and  through  their  intervention  the  naval  superiority  of  either  of  the 
belligerents  destroyed.  It  is  said  that  when  the  territorial  right  of  the  neutral  ceases 
the  right  of  the  belligerent  begins,  and  consequently,  in  order  to  exercise  the  right 
of  capture,  the  ships  of  the  belligerents  may  advance  to  the  limit  of  the  boundary 
line,  to  watch  for  ships  coming  from  the  neutral  port.  It  was  further  suggested  that 
a  belligerent  ship,  instead  of  waiting  outside,  might  come  within  the  line  [480]  and 
accompany  the  other  ship  on  its  departure  from  the  neutral  port,  and  attack  it  the 
moment  they  were  beyond  the  line.  But  would  not  that,  according  to  the  narrowest 
construction  of  the  statute,  "  be  prejudicial  to  and  tend  to  endanger  the  peace  and 
welfare  of  this  kingdom  ? "  There  would  be  endless  questions  of  causeless  captures, 
because  the  capture  would  take  place  before  the  armament  was  completed,  and  it 
would  be  asserted  that  the  ship  was  an  innocent  merchantman,  and  not  intended 
for  warlike  purposes.  Again,  the  question  would  arise  as  to  which  side  of  the 
boundary  line  the  attack,  or  the  prosecution  of  it,  had  taken  place.  If  the  armament 
of  a  ship  beyond  the  boundary  line  would  take  the  case  out  of  the  Act,  it  might 
easily  be  infringed,  and  its  object  rendered  nugatory.  A  foreign  government  having 
cause  of  complaint  that  the  ports  of  this  country  were  made  arsenals  for  its  enemies, 
would  not  inquire  whether  the  armament  took  place  within  or  without  the  boundary 
line.  If  the  building  of  the  ship  and  the  equipment  takes  place  within  it,  the 
armament  is  part  of  the  same  transaction  :  The  Twee  Gebroeders  (3  C.  Kob.  162).  The 
judgment  of  Lord  Stowell  in  The  William,{b)  where  the  [481]  destination  of  a  ship 

military  accoutrements  by  an  agent  of  the  French  government,  in  this  country,  with 
an  intent  to  export  them  to  France,  is  the  subject  of  another  of  the  memorials.  Our 
citizens  have  been  always  free  to  make,  vend,  and  export  arms.  It  is  the  constant 
occupation  and  livelihood  of  some  of  them.  To  suppress  those  callings,  the  only 
means,  perhaps,  of  their  subsistence,  because  a  war  exists  in  foreign  and  distant 
countries,  in  which  we  have  no  concern,  would  scarcely  be  expected.  It  would  be 
hard  in  principle  and  impossible  in  practice.  The  law  of  nations  therefore,  respecting 
the  rights  of  those  at  peace,  does  not  require  from  them  such  an  internal  derangement 
in  their  occupations.  It  is  satisfied  with  the  external  penalty  pronounced  in  the 
President's  proclamation,  that  of  confiscation  of  such  portion  of  these  arms  as  shall 
fall  into  the  hands  of  any  of  the  belligerent  powers  on  their  way  to  the  ports  of  their 
enemies.     To  this  penalty  our  citizens  are  warned  that  they  will  be  abandoned." 

(a)  3  Jefferson's  Works,  571.  The  following  passages  were  cited; — "In  a  con- 
versation which  I  had  afterwards  the  honor  of  holding  with  you,  I  observed  that 
one  of  those  armed  vessels,  the  '  Citizen  Genet,'  had  come  into  this  port  with  a  prize ; 
that  the  President  had  thereupon  taken  the  case  into  further  consideration,  and  aft^er 
mature  consultation  and  deliberation,  was  of  opinion  that  the  arming  and  equipping 
vessels  in  the  ports  of  the  United  States  to  cruise  against  nations  with  whom  they 
were  at  peace,  was  incompatible  with  the  territorial  sovereignty  of  the  United  States  ; 
that  it  made  them  instrumental  to  the  annoyance  of  those  nations,  and  thereby  tended 
to  compromise  their  peace  ;  and  that  he  thought  it  necessary,  as  an  evidence  of  good 
faith  to  them,  as  well  as  a  public  reparation  to  the  sovereignty  of  the  country,  that 
the  armed  vessels  of  this  description  should  depart  from  the  ports  of  the  United 
States." 

{b)  5  C.  Kob.  395.  The  following  passages  were  cited  : — "  Neither  will  it  be  con- 
tended that  the  point  from  which  the  commencement  of  a  voyage  is  to  be  reckoned 
changes  as  often  as  the  ship  stops  in  the  course  of  it ;  nor  will  it  the  more  change 
because  a  party  may  choose  arbitrarily  by  the  ship's  papers,  or  otherwise,  to  give  the 
name  of  a  distinct  voyage  to  e<ich  stage  of  a  ship's  progress.  The  act  of  shifting 
the  cargo  from  the  ship  to  the  shore,  and  from  the  shore  back  again  into  the  ship, 
does  not  necessarily  amount  to  the  termination  of  one  voyage  and  the  commence- 
ment of  another.     It  may  be  wholly  unconnected  with  any  purpose  of  importation 

Ex.  Div.  XV.— 7* 
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was  attempted  to  be  disguised,  is  applicable  in  principle  to  this  case.  The  case  of 
The  Washingloii  (2  Acton,  30,  note),  Gibson  v.  Service  (5  Taunt.  433),  Stewart  v.  Gibson 
(1  Rob.  Scotch  App.  260),  and  The  Grand  Para,{d)  are  also  authorities  that  the  building, 
equipment,  and  armament  of  a  ship  is  not  the  less  illegal  because  it  has  only  originated 
in  this  country  and  been  completed  beyond  the  boundary  line. 

The  statute  should  be  construed  according  to  the  well  [482]  known  rules  stated  in 
Plow.  205  a.,  Heydon's  case  (3  Rep.  7),  by  Tindal,  C.  J.,  in  The  Sussex  Peerage  (11  CI.  & 
F.  145),  and  in  Bacon's  Abridg.  tit.  Statute  (I.),  5.  The  rule  as  to  the  construction 
of  penal  statutes  is  stated  by  Marshall,  C.  J.,  in  The  United  States  v.  Wiliberge.{c) 
[Bramwell,  B.,  referred  to  Sedgwick  on  Statutory  and  Constitutional  Law,  p.  326.] 
A  judicial  interpretation  has  been  put  on  the  enlistment  clauses  of  the  American  Act, 

into  the  place  where  it  is  done.  Supposing  the  landing  to  be  merely  for  the 
purpose  of  airing  or  drying  the  goods,  or  of  repairing  the  ship,  would  any  man 
think  of  describing  the  voyage  as  beginning  at  the  place  where  it  hjippened  to 
become  necessary  to  go  through  such  a  process  1  Again,  let  it  be  supposed  that  the 
party  has  a  motive  for  desiring  to  make  the  voyage  appear  to  begin  at  some  other 
place  than  that  of  the  original  lading ;  and  that  he  therefore  lands  the  cargo  purely 
and  solely  for  the  purpose  of  enabling  himself  to  affirm,  that  it  was  at  such  other 
place  that  the  goods  were  taken  on  board,  would  this  contrivance  at  all  alter  the  truth 
of  the  facti  Would  not  the  real  voyage  still  be  from  the  place  of  the  original  ship- 
ment, notwithstanding  the  attempt  to  give  it  the  appearance  of  having  begun  from 
a  different  place  1  The  truth  may  not  always  be  discernible ;  but  when  it  is  dis- 
covered, it  is  according  to  the  truth,  and  not  according  to  the  fiction,  that  we  are  to 
give  to  the  transaction  its  character  and  denomination.  If  the  voyage  from  the  place 
of  lading  be  not  really  ended,  it  matters  not  by  what  acts  the  party  may  have  evinced 
his  desire  of  making  it  appear  to  have  been  ended.  That  those  acts  have  been 
attended  with  trouble  and  expense  cannot  alter  their  quality  or  their  effect.  The 
trouble  and  expense  may  weigh  as  circumstances  of  evidence,  to  shew  the  purpose  for 
which  the  acts  were  done ;  but  if  the  evasive  purpose  be  admitted  or  proved  we 
can  never  be  bound  to  accept,  as  a  substitute  for  the  observance  of  the  law,  the 
means,  however  operose,  which  have  been  employed  to  cover  a  breach  of  it." 

{d)  7  Wheaton's  Amer.  Rep.  478.  The  following  passage  was  cited  : — "  She  was 
not  commissioned  as  a  privateer,  nor  did  she  attempt  to  act  as  one  until  she  reached 
the  river  La  Plata,  when  a  commission  was  obtained,  and  the  crew  re-enlisted.  This 
Court  has  never  decided  that  the  offence  adheres  to  the  vessel  whatever  changes 
may  have  taken  place,  and  cannot  be  deposited  at  the  termination  of  the  cruize  in 
preparing  for  which  it  was  committed ;  and  as  the  '  Irresistible '  made  no  prize  on 
her  passage  from  Baltimore  to  the  river  La  Plata,  it  is  contended  that  her  offence 
was  deposited  there,  and  that  the  Court  cannot  connect  her  subsequent  cruize  with 
the  transactions  of  Baltimore.  If  this  were  to  be  admitted  in  such  a  case  as  this,  the 
laws  for  the  preservation  of  our  neutrality  would  be  completely  eluded,  so  far  as  their 
enforcement  depends  on  the  restitution  of  prizes  made  in  violation  of  them ;  vessels 
completely  fitted  in  our  ports  for  military  operations  need  only  sail  to  a  belligerent 
port,  and  there,  after  obtaining  a  commission,  go  through  the  ceremony  of  discharging 
and  re-enlisting  their  crew  to  become  perfectly  legitimate  cruizers,  purified  from  every 
taint  contracted  at  the  place  where  all  their  real  force  and  capacity  for  annoyance  was 
acquired.  This  would  indeed  be  a  fraudulent  neutrality,  disgraceful  to  our  own 
Government,  and  of  which  no  nation  would  be  the  dupe." 

(c)  5  Wheaton's  Amer.  Rep.  95.  The  following  passage  was  cited  : — "  The  rule 
that  penal  laws  are  to  be  construed  strictly  is,  perhaps,  not  much  less  old  than 
construction  itself.  It  is  founded  on  the  tenderness  of  the  law  for  the  rights  of 
individuals,  and  on  the  plain  principle  that  the  power  of  punishment  is  vested  in  the 
legislative,  not  in  the  judicial  department.  It  is  the  legislature,  not  the  Court,  which 
is  to  define  a  crime,  and  ordain  its  punishment.  It  is  said  that,  notwithstanding  this 
rule,  the  intention  of  the  lawmaker  must  govern  in  the  construction  of  penal,  as  well 
as  other  statutes.  This  is  true.  But  this  is  not  a  new  independent  rule  which 
subverts  the  old.  It  is  a  modification  of  the  ancient  maxim,  and  amounts  to  this, 
that  though  penal  laws  are  to  be  construed  strictly,  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the  legislature.  The  maxim  is  not  to  be 
so  applied  as  to  narrow  the  words  of  the  statute  to  the  exclusion  of  cases  which  those 
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in  the  case  of  The  United  States  v.  Workman.{d)  The  construction  of  an  act  of 
parliament  cannot  be  narrowed  by  any  declarations  or  [483]  speeches  of  ministers  or 
members  of  parliament  at  the  time  of  its  introduction,  or  by  inferences  drawn  from 
transactions  of  state,  which  are  no  part  of  the  legislation.  The  history  of  the  rules  of 
Washington,  which  have  been  referred  to,  will  be  found  in  Wheaton's  Law  of  Nations, 
712,  2d  ed.,(a)^  where  it  is  laid  down,  that  consistently  with  international  law,  a  neutral 
state  may  permit  belligerents  to  make  warlike  equipments,  or  do  any  other  act  for- 
bidden by  the  Foreign  Enlistment  Act,  without  any  breach  of  neutrality,  provided  it 
is  equally  and  impartially  permitted  to  both  parties.  But  the  United  States  had  a 
treaty  with  France,  which  guaranteed  that  country  against  privateers  being  armed  in 
American  [484]  ports  and  French  prizes  being  brought  into  those  ports,  so  that  the 
United  States  could  not,  without  a  breach  of  neutrality,  allow  France  to  equip  ships  of 
war,  because  the  treaty  prevented  them  from  allowing  England  to  do  the  same.  The 
rules  (ante,  p.  446,  note)  did  not,  nor  were  they  intended  to  express  absolute  obligation 
imposed  by  international  law  upon  neutral  states,  but  were  founded  on  this  principle  of 
international  law,  that  a  neutral  state  has  a  right  to  prohibit  a  belligerent  from  carrying 
on  warlike  operations  within  its  territory,  and  that  it  would  fail  in  its  duty  of  neutrality 
if  it  did  not  either  prohibit  it  or  allow  the  other  belligerent  to  do  the  same.  The 
rules  which  were  promulgated  on  the  3rd  August,  1793,  are  headed  (ante,  p.  446,  note) : 
"  Rules  adopted  by  the  American  Cabinet  as  to  the  equipment  of  vessels  in  the  ports 
of  the  United  States  by  belligerent  powers,  and  proceedings  on  the  conduct  of  the 
French  Minister."  They  were,  therefore,  an  Act  of  State,  and  their  sole  connection 
with  international  law  was,  that  they  were  warranted  by  the  principles  of  that  law. 
It  is  a  principle  of  international  law,  that,  if  neutrality  is  professed,  it  must  be  an 
impartial  neutrality,  unless,  indeed,  there  is  some  antecedent  engagement  with  one  party 
not  made  in  contemplation  of  the  particular  hostilities.  Subject  to  that  exception,  it 
is  the  duty  of  neutrals  to  be  impartial,  and  of  belligerents  not  to  violate  the  neutral 
territory :  Kent's  Com.  vol.  1,  marg.  p.  116,  117.  On  the  5th  June,  1793,  the  govern- 
ment of  the  United  States  gave  notice  that  they  would  no  longer  permit  prizes  taken 
by  French  vessels  equipped  for  war  to  be  brought  into  American  ports.  The  matter 
is  distinctly  explained  in  a  letter  from  Mr.  Jefferson,  the  American  minister,  to 
Mr.  Hammond,  the  British  minister,  dated  the  5th  September,  1793,  which  is  annexed 
to  the  treaty  between  Great  Britain  and  the  United  States,  of  the  years  1794,  1795  : 
4  Jefferson's  [485]  Works,  56 ;  Martens,  Recueil  des  Traites,  torn.  5,  p.  690. (a)''     The 

words,  in  their  ordinary  acceptation,  or  in  that  sense  in  which  the  legislature  has 
obviously  used  them,  would  comprehend." 

{d)  Wharton's  American  Criminal  Law,  905,  3rd  ed.  The  following  passage  was 
cited : — "  First  of  all  it  is  an  undeniable  proposition  that  all  penal  statutes  are  to 
receive  a  strict  construction.  This  is  a  penal  statute,  and  it  falls  within  this  rule. 
The  terms  used  are  not  to  be  extended  beyond  their  natural  import  to  fix  an 
offence  on  the  defendants ;  but  this  rule,  on  the  other  hand,  does  not  require  any 
such  construction  as  to  fritter  it  away  and  defeat  its  object,  and  annul  the  law  itself. 
I  will  then  state  to  you  in  the  outset  some  of  these  essential  rules,  and  point  out  their 
application.  We  are  to  look  at  the  spirit,  intent,  and  object  of  a  law  ;  what  mischief 
it  was  intended  to  prevent,  and  in  what  manner  the  remedy  is  to  be  applied.  What, 
then,  is  this  law  1  Its  great  object,  the  all  pervading  object  of  this  law,  is  peace  with 
all  nations ;  national  amity,  which  will  alone  enable  us  to  enjoy  friendly  intercourse 
and  uninterrupted  commerce,  the  great  source  of  wealth  and  prosperity  ;  in  short,  to 
prevent  war,  with  all  its  sad  and  desolating  consequences.  These  being  the  objects 
of  this  law,  they  are  sufficiently  important  to  arrest  the  attention  of  both  Court  and 
jury,  and  secure  to  the  United  States  and  to  the  accused  a  fair  and  impartial  trial. 
Before  the  jury  can  convict  on  this  indictment,  it  must  be  proved  to  their  satisfac- 
tion that  the  expedition  or  enterprise  was  in  its  character  militjiry  ;  or,  in  other 
words,  it  must  have  been  shewn  by  competent  proof  that  the  design,  the  end,  the  aim, 
and  the  purpose  of  the  expedition  or  enterprise  was  some  military  service,  some 
attack  or  invasion  of  another  people  or  country,  state,  or  colony,  as  a  military  force." 

(a)'  He  also  referred  to  Gibb's  Foreign  Enlistment  Act,  London,  1863,  which 
Pollock,  C.  B.,  said  was  very  useful,  as  collecting  all  the  authorities  in  convenient 
form. 

{of  The  following   passage  was   cited: — "We   are  bound  by  our   treaties  with 
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French  agents  supposed  that  the  treaty  gave  them  not  only  a  negative  but  a  positive 
right  to  equip  and  arm  vessels  within  the  ports  of  the  United  States,  and  they  con- 
tinued to  do  so  after  the  notice.  Under  these  circumstances  the  rules  were  promulgated, 
which  had  a  foundation  in  the  law  of  nations  :  Kent's  Com.  vol.  1,  marg.  p.  122.  The 
rules  make  a  distinction  between  equipment  ancipitus  usus,  and  those  essentially 
warlike ;  and  because  in  that  political  act,  and  in  the  absence  of  legislation,  it  was 
thought  expedient  to  make  the  distinction,  it  is  now  sought  to  import  it  into  the 
interpretation  of  subsequent  legislation.  It  might  as  well  be  said  that  everything 
which  the  rules  promulgated  by  the  British  government  {by  permits  is  a  principle  of 
international  law  which  must  regulate  the  interpretation  of  subsequent  legislation. 
The  President's  speech  to  the  two  Houses  of  Congress  on  [486]  the  3rd  December,  1793, 
when  announcing  the  i-ules  of  the  American  government,  does  not  warrant  the  conclu- 
sion that  the  American  Act  was  passed  simply  for  the  purpose  of  enacting  as  law  the 
provisions  of  those  rules  :  Sparks' Writings  of  Washington,  vol.  12,  p.  36. (a)  The  judg- 
ment of  Bushrod  Washington,  J.,  in  the  case  of  The  Alerta,{b)'^  and  the  judg-[4873-ment 

three  of  the  belligerent  nations  by  all  the  means  in  our  power  to  protect  and 
defend  their  vessels  and  efifects  in  our  ports  or  waters,  or  on  the  seas  near  our 
shores,  and  to  recover  and  restore  the  same  to  the  right  owners  when  taken  from 
them.  If  all  the  means  in  our  power  are  used,  and  fail  in  their  effect,  we  are  not 
bound  by  our  treaties  with  those  nations  to  make  compensation.  Though  we  have 
no  similar  treaty  with  Great  Britain,  it  was  the  opinion  of  the  President  that  we 
should  use  towards  that  nation  the  same  rule  which,  under  this  article,  was  to 
govern  us  with  the  other  nations,  and  even  extend  it  to  captures  made  on  the 
high  seas,  and  brought  into  our  ports,  if  done  by  vessels  which  had  been  armed 
within  them.  Having,  for  particular  reasons,  forborne  to  use  all  the  means  in  our 
power  for  the  restitution  of  the  three  vessels  mentioned  in  my  letter  of  August  the 
7th,  the  President  thought  it  incumbent  on  the  United  States  to  make  compensation 
for  them ;  and  though  nothing  was  said  in  that  letter  of  other  vessels  taken  under 
like  circumstances,  and  brought  in  after  the  5th  of  June,  and  before  the  date  of  that 
letter,  yet,  where  the  same  forbearance  had  taken  place,  it  was  and  is  our  opinion  that 
compensation  should  be  equally  due." 

(by  Wheaton  on  International  Law,  717,  2nd  ed. 

(a)  The  following  passages  were  cited : — "  As  soon  as  the  war  in  Europe  had 
embraced  those  powers  with  whom  the  United  States  have  the  most  extensive  rela- 
tions, there  was  reason  to  apprehend  that  our  intercourse  with  them  might  be 
interrupted,  and  our  disposition  for  peace  drawn  into  question  by  the  suspicions  too 
often  entertained  by  belligerent  nations.  It  seemed,  therefore,  to  be  my  duty  to 
admonish  our  citizens  of  the  consequences  of  a  contraband  trade,  and  of  hostile  acts  to 
any  of  the  parties  ;  and  to  obtain  by  a  declaration  of  the  existing  legal  state  of  things 
an  easier  admission  of  our  right  to  the  immunities  belonging  to  our  situation.  Under 
these  impressions  the  proclamation  which  will  be  laid  before  you  was  issued. 

"In  this  posture  of  affairs,  both  new  and  delicate,  I  resolved  to  adopt  general  rules 
which  should  conform  to  the  treaties,  and  assert  the  privileges  of  the  United  States. 
These  are  reduced  into  a  system,  which  will  be  communicated  to  you.  Although  I 
have  not  thought  myself  at  liberty  to  forbid  the  sale  of  the  prizes  permitted  by  our 
treaty  of  commerce  with  France  to  be  brought  into  our  ports,  I  have  not  refused  to 
cause  them  to  be  restored  when  they  were  taken  within  the  protection  of  our  territory, 
or  by  vessels  commissioned  or  equipped  in  a  warlike  form  within  the  limits  of  the 
United  States. 

"  It  rests  with  the  wisdom  of  Congress  to  correct,  improve,  or  enforce  this  plan  of 
procedure ;  and  it  will  probably  be  found  expedient  to  extend  the  legal  code  and  the 
jurisdiction  of  the  Courts  of  the  United  States  to  many  cases,  which,  though  dependent 
on  principles  already  recognised,  demand  some  further  provisions." 

{b)'^  9  Cranch,  Amer.  Eep.  359.  The  following  passage  was  cited  : — "  A  neutral 
nation  may,  if  so  disposed,  without  a  breach  of  her  neutral  character,  grant  permission 
to  both  belligerents  to  equip  their  vessels  of  war  within  her  territory.  But  without 
such  permission  the  subjects  of  such  belligerent  powers  have  no  right  to  equip  vessels 
of  war  or  to  increase  or  augment  their  force,  either  with  arms  or  with  men,  within  the 
territory  of  such  neutral  nation.  Such  unauthorised  acts  violate  her  sovereignty  and 
her  rights  as  a  neutral." 
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• 
of  Livingstone,  J.,  in  the  case  of  The  Estrella,{a)  shew  that  the  American  Act  was  not 
intended  simply  to  enable  the  government  of  the  United  States  to  enforce  against  its 
subjects  obligations  due  to  belligerent  states.  The  doctrine  laid  down  in  Wheaton 
on  International  Law,  p.  727,  note,  2nd  ed.,(i)'  also  applies  to  this  subject.  With 
respect  to  the  expression,  "a  station  of  hostilities,"  there  is  no  authority  for  the 
proposition  that  taking  a  ship  out  [488]  of  a  neutral  port  with  the  means  of  carrying 
on  war,  is  an  act  of  hostility  or  a  proximate  act  of  war.  It  is,  no  doubt,  an  act  tending 
in  its  result  to  injure  the  neutral  state ;  so  is  the  act  of  sending  out  a  ship  not  armed 
for  war,  but  ready  to  receive  her  arms. 

Then,  with  respect  to  the  59  Geo.  3,  c.  69  (ante,  p.  455,  note).  The  intention  of 
that  Act  was  not  to  enforce  existing  international  law,  but  to  enable  the  Crown  to 
maintain  its  neutrality:  Canning's  Speeches,  vol.  4,  p.  l5L(i)2  On  the  face  of  the 
preamble  (ante,  p.  455,  note)  the  protection  of  the  "  peace  and  welfare  of  the  kingdom  " 
is  the  sole  object;  and  there  is  no  indication  of  an  intention  to  limit  its  provisions  by 
the  precise  extent  of  any  obligations  of  this  kingdom  to  foreign  belligerents.  It  is 
argued  that  the  enlistment  clauses  were  merely  intended  to  compel  subjects  to  render 
due  allegiance  to  the  Crown,  and  are  not  connected  with  neutrality  or  international 
obligation.  But  the  enlistment  and  engagement  of  subjects  to  serve  in  war  in  foreign 
service,  and  the  fitting  out,  equipping  and  arming  of  vessels  are  coupled  together. 
Neither  the  preamble  nor  the  body  of  the  Act  speaks  of  equipping,  fitting  out  and 
arming  in  any  particular  manner,  but  for  a  particular  purpose,  "  warlike  operations." 
If  the  object  is  warlike  operations,  the  equippers  may  produce  the  mischief  sought  to 
be  redressed.  The  preamble  (ante,  p.  455,  note)  also  recites  that  "the  laws  in  force  are 
not  sufficiently  effectual  for  preventing  the  same."  Therefore,  it  was  obviously  intended 
to  make  a  law  which  should  be  sufficient  to  prevent  the  mischief,  not  for  the  purpose 
of  punishment.  It  is  only  necessary  to  [489]  advert  to  eight  clauses  of  the  Act,  five 
of  which  relate  to  enlistment.     Any  principle  of  interpretation  derived  from  inter- 

(a)  4  Wheaton,  Amer.  Rep.  298.  The  following  passages  were  cited: — "So  long 
as  a  nation  does  not  interfere  in  the  war,  but  professes  an  exact  impartiality  towards 
both  parties,  it  is  its  duty  as  well  as  right,  and  its  safety,  good  faith,  and  honour 
demand  it,  to  be  vigilant  in  preventing  its  neutrality  from  being  abused  for  the  pur- 
poses of  hostility  against  either  of  them.  This  may  be  done,  not  only  by  guarding  in 
the  first  instance  as  far  as  it  can  against  all  warlike  preparations  and  equipments  in 
its  own  waters,  but  also  by  restoring  to  the  original  owner  such  property  as  has  been 
wrested  from  him  by  vessels  which  have  been  thus  illegally  fitted  out.  In  the  perform- 
ance of  this  duty,  all  the  belligerents  must  be  supposed  to  have  an  equal  interest,  and 
a  disregard  or  neglect  of  it  would  inevitably  expose  a  neutral  nation  to  the  charge  of 
insincerity,  and  to  the  just  dissatisfaction  and  complaints  of  the  belligerent,  the 
property  of  whose  subjects  should  not,  under  such  circumstances,  be  restored.  The 
United  States,  instead  of  opening  their  ports  to  all  the  contending  parties  when  at 
peace  themselves  (as  may  be  done  if  not  prevented  by  antecedent  treaties),  have  always 
thought  it  the  wisest  and  safest  course  to  interdict  them  all  from  fitting  out  or 
furnishing  vessels  of  war  within  their  limits,  and  to  punish  those  who  may  contribute 
to  such  equipments." 

{by  "  It  is  a  settled  principle  of  the  law  of  nations  that  no  belligerent  can  right- 
fully make  use  of  the  territory  of  a  neutral  state  for  belligerent  purposes  without  the 
consent  of  the  neutral  Government.  The  undertaking  of  a  belligerent  to  enlist  troops 
of  land  or  sea  in  a  neutral  state  without  the  previous  consent  of  the  latter  is  a  hostile 
attack  on  its  national  sovereignty.  A  neutral  state  may,  if  it  please,  permit  or  grant 
to  belligerents  the  liberty  to  raise  troops  of  land  or  sea  within  its  territory ;  but  for 
the  neutral  state  to  allow  or  concede  the  liberty  to  one  belligerent,  and  not  to  all, 
would  be  an  act  of  manifest  belligerent  partiality,  and  a  palpable  breach  of  neutrality. 
The  United  States  constantly  refuse  this  liberty  to  all  belligerents  alike,  applying  with 
impartial  justice ;  and  that  prohibition  is  made  known  to  th&  world  by  a  permanent 
Act  of  Congress." 

{by  The  following  passage  was  cited  : — "The  House  had  to  determine,  first,  if  the 
existing  laws  of  the  country  would  enable  her  to  maintain  her  neutrality  ;  secondly,  if 
the  repeal  of  those  laws  would  leave  the  power  of  maintaining  that  neutrality  ;  and, 
thirdly,  if  both  the  former  questions  were  negatived,  whether  the  proposed  measure 
was  one  which  it  was  fit  to  adopt." 
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national  obligations  is  utterly  inapplicable  to  these  clauses.     It  could  never  be  con- 
tended that  what  is  prohibited  by  the  first  branch  of  the  second  clause  (ante,  p.  456, 
note)  might,  before  the  Act  passed,  have  been  treated  as  a  breach  of  international 
obligation  by  a  neutral  towards  a  belligerent  state,  for  the  prohibition  is  universal, 
and  extends  to  every  natural-born  subject  wheresoever  the  enlistment  may  take  place, 
even  in  the  territory  of  a  foreign  nation.     The  latter  part  of  the  clause  goes  further, 
and  includes  the  case  of  a  foreigner  within  this  realm  procuring  or  attempting  to 
procure  another  foreigner,  not  only  to  enlist,  but  "  to  go,  or  agree  to  go,  or  embark 
from  any  part  of  his  Majesty's  dominions  for  the  purpose  or  with  intent  to  be  so 
enlisted."     That  clause  has  a  wider  scope  than  the  2nd  section  (ante,  p.  448,  note)  of 
the  American  Act,  which  contains  an  exception  with  respect  to  persons  "  transiently 
within  the  United  States."     The  7th  section  (ante,  p.  4-58,  note)  of  the  59  Geo.  3, 
c.  69,  materially  differs  from  the  3rd  section  (ante,  p.  449,  note)  of  the  American 
Act.     In  the  former  the  disjunctive  is  used  instead  of  the  conjunctive,  and  the  word 
"  equip  "  is  not  used  in  any  of  those  portions  of  the  3rd  section  of  the  American  Act 
which  define  and  describe  the  offence,  but  only  incidentally  and  for  a  diff^erent  purpose ; 
whereas  in  the  7th  section  of  the  English  Act  the  word  "equip"  is  used  throughout. 
The  word  "  furnish  "  is  used  throughout  the  7th  section  of  the  English  Act,  but  in 
the  American  Act  it  is  not  used  in  describing  the   principal  offence,  but  only  the 
offence  in  the  second  degree.     In  the  American  Act  the  purpose  is  expressed  solely  by 
the  words  "to  the  intent  that;"  but  the  words  "or  in  order"  have  been  introduced 
into  the  English  Act.     Then  there  is  in  the  [490]  English  Act  an  interpolation  of  the 
words,  "as  a  transport  or  store  ship,  or  with  intent."     The  American  Act  declares 
that  the  ship,  with  her  tackle,  &c.,  "  together  with  all  materials,  arms,  ammunition, 
and  stores,  which  may  have  been  procured  for  the  building  and  equipping  thereof, 
shall  be  forfeited;"  but  in  the  English  Act,  instead  of  the  words  "may  have  been 
procured  for  the  building  and  equipping  thereof,"  the  words  are  "may  belong  to  or 
be  on  board  any  such  ship  or  vessel."     The  American  Act  shews  that  the  term  "  fit 
out "  is  used  as  applicable  to  a  vessel  in  the  course  of  building,  for  it  declares  that  "  the 
materials  used  for  the  building  thereof"  shall  be  forfeited.     The  omission  of  the  word 
"  building  "  in  the  English  Act  does  not  affect  the  case,  because,  in  point  of  law,  the 
materials  for  building  are  no  part  of  the  ship  until  appropriated  to  her  so  as  to  vest  them 
in  the  owner  of  the  hull,  and  if  appropriated  they  come  within  the  words  "  materials 
which  may  belong  to  or  be  on  board  such  ship  or  vessel."     The  8th  section  (ante,  p.  461, 
note)  of  the  59  Geo.  3,  c.  69,  also  differs  from  the  corresponding  section  of  the  American 
Act.    The  5th  section  (ante,  p.  450,  note)  of  that  Act  prohibits  the  augmentation  of  a  ship 
of  war  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those  on  board 
of  her  for  guns  of  a  larger  calibre  ;  in  the  8th  section  of  the  English  Act  the  words  are 
"  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those  on  board 
for  other  guns ; "  not  limiting  it  to  an  examination  whether  the  guns  are  of  a  larger 
calibre.     Then  the  American  Act  goes  on  to  say,  "or  by  the  addition  thereto  of  any 
equipment  .solely  applicable  to  war."    The  English  Act  uses  the  words,  "or  b}'^  the 
addition  of  any  equipment  for  war,"  thereby  avoiding  any  dispute  as  to  whether  the 
equipment  is  "solely  applicable  to  war."     The  10th  section  (ante,  p.  451,  note)  of  the 
[491]  American  Act  deals  with  a  particular  class  of  ships,  viz.,  armed  vessels  belonging 
wholly  or  in  part  to  citizens  of  the  United  States ;  and  there  is  no  corresponding 
provision  in  the  English  Act.     The  11th  section  (ante,  p.  452,  note)  of  the  American 
Act  authorizes  the  collectors  of  customs  to  detain  any  vessel  manifestly  built  for 
warlike  purposes,  so  that  a  vessel  not  furnished  with  equipments  exclusively  applicable 
to  war,  provided  she  is  manifestly  built  for  warlike  purposes,  is  within  the  purview 
of  the  Act.     There  is  no  corresponding  provision  in  the  English  Act.     However,  the 
ultimate  question  is,  what  is  the  meaning  of  the  language  of  the  7th  section  (ante,  p. 
458,  note)  of  the  59  Geo.  3,  c.  69,  without  reference  to  any  other  statute,  or  decision 
upon  a  statute  in  pari  materia.     The  words  "  equip,  furnish,  and  fit  out "  do  not  mean 
the  same  thing.     The  word  "  equip "  includes  whatever  is  done  for  the  purpose  of 
preparing  a  ship  for  the  service  she  has  to  perform.     It  includes  that  which  is  not 
included  in  the  words  "  fit  out,"  namely,  the  crew,  who  in  the  French  language  are 
called  "equipage."     In  Todd's  Johnson's  Dictionary  "equip"  is  thus  defined  :  "It  is 
properly  a  naval  term,  equippe  being  the  old  French  for  a  sailor,  and  so  used  in  the 
13th  century,  derived  perhaps  from  the  barbarous  Latin  eschipare,  to  furnish  or 
adorn  vessels ;  whence  echipper  or  equipper,  as  Junius  has  observed,  was  easily  formed. 
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See  also  Du  Cange  in  v.  Eschipare.  And  thus  our  own  word  was  also  at  first  written 
esquippe,  and  used  in  the  naval  sense,  as  by  Barret  in  1580,  "to  esquippe  or  furnish 
ships  with  all  ablements."  In  the  French  Dictionary  de  I'Academie,  there  is  a  similar 
definition  of  equipment.  In  Miltiza,  Manuel  des  Consuls,  vol.  1,  p.  13,  App.,  it  is 
said  :  "Equipment,  qui  comprend  aussi  les  gens  de  I'^quipage  et  les  vivres."  Again, 
in  vol.  2,  p.  415,  note  4,  the  author,  drawing  a  distinction  between  "bagage"  and 
"Equipage,"  [492]  describes  the  latter  as  "viaticus  apparatus."  In  Burn's  Naval  and 
Military  Technical  Dictionary  of  the  French  Language  "equipement"  is  thus  defined  : 
"  Armament,  manning,  accoutrements,  stores  for  a  voyage ; "  and  "  equiper  "  is  defined 
"  to  equip,  fit  out,  arm,  man,  provide  and  furnish,  provide  with  necessaries  and  stores, 
supply  stock."  In  Falconer's  Marine  Dictionary  "to  equip"  is  defined:  "a  term 
frequently  applied  to  the  business  of  fitting  a  ship  for  sea,  or  arming  her  for  war." 
The  term  is  used  in  the  same  sense  by  Lord  Stowell  in  I'he  Charlotte.{a)  Therefore 
the  word  "equipment"  is  not  necessarily  connected  with  military  equipment,  and 
unless  the  words  "for  warlike  purposes"  or  "in  a  distinctively  warlike  manner"  are 
imported  in  the  Act  after  the  word  "equip,"  it  has  a  meaning  consistent  with  the 
whole  purview  of  the  statute,  which  was  intended  to  prevent  the  completion  of  a 
particular  act.  It  has  also  been  suggested  (J)  that  the  word  "equip"  is  derived 
from  the  German  or  High  Dutch  "schip"  or  "schiff"."  Fitting  out  and  manning 
are  treated  as  distinct  in  Abbott  on  Ship-[493]-ping,  p.  134,  8th  ed.  It  would  seem 
from  the  judgment  of  Story,  J.,  in  The  Santissima  Trinidad  (7  Wheaton's  Amer. 
Rep.  283),  that  he  considered  that  an  addition  -to  the  number  of  the  crew  was 
an  "equipment"  within  the  meaning  of  the  American  Act.  "Equipment"  also 
means  "rigging":  Frost  v.  Oliver  (2  E.  &  B.  301,  305).  So  that  the  term  has 
these  two  extreme  meanings — "manning,"  which  is  most  remote  from  "furnishing"; 
and  "  rigging,"  which  belongs  to  the  category  of  "furniture."  Moreover,  many  things 
connected  with  the  structure  of  a  ship  are  comprehended  in  the  term  "  equipment," 
such  as  the  bulwarks.  The  treaty  between  Great  Britain  and  the  United  States  in 
the  year  1794  aff'ords  an  illustration  of  what  may  be  included  within  the  word  "  equip- 
ment." The  18th  article  of  that  treaty  defines  what  shall  in  future  be  considered 
contraband  of  war,  and  after  mentioning  arms  and  implements  of  war,  also  timber  for 
ship  building,  &c.,  it  goes  on  to  say,  "  and  generally  whatever  may  serve  directly  to 
the  equipment  of  vessels,  unwrought  iron  and  fir  planks  only  excepted."  If  the  term 
*•  equipment "  is  to  receive  the  limited  construction  contended  for,  it  would  be  difl[icult 
to  suggest  any  equipment  exclusively  applicable  to  a  transport  or  storeship.  The  term 
"  fit  out "  is  nomen  generalissimum,  and  comprehends  every  act  from  laying  down  the 
keel  to  the  completion  of  the  vessel  fit  for  sea.  If  the  whole  is  done  for  a  particular 
purpose,  every  single  part  is  only  a  step  towards  the  completion  of  the  design. 
Suppose  a  mere  hull  is  seized,  and  there  is  indubitable  evidence  of  an  intention  to 
complete  and  equip  a  ship  to  be  employed  in  the  service  of  a  belligerent  to  cruize  and 
commit  hostilities,  every  attempt  ab  initio  would  be  an  offence  against  the  Act : 
Langton  v.  Hughes  (1  M.  &  Sel.  593,  596).  The  words  "or  arm"  require  no  [494] 
comment,  but  "  if  arming "  alone  was  aimed  at,  why  insert  the  words  "  furnish  and 
fit  out?"  The  "attempt  or  endeavour "  can  only  apply  to  that  which  would  have 
been  completed  if  not  stopped.  Here  the  "Alexandra"  was  being  fitted  out  in  order 
that  she  might  go  to  sea  fully  equipped,  and  that  was  only  not  done  because  the 

(a)  5  C.  Rob.  305,  314.  The  following  passage  was  cited : — "It  is  then  said  that 
the  cargo  was  going  to  the  public  arsenal  of  the  enemy.  It  was  going  to  Cadiz,  which 
is  a  place  of  great  military  equipment ;  but  it  is  a  place  of  great  mercantile  equipment 
also :  and  it  does  not  appear,  I  think,  exactly  as  it  has  been  represented,  that  those 
articles  were  to  be  delivered  to  the  public  arsenal  of  the  state.  What  has  been  said 
on  the  other  side  is,  I  think,  true,  that  the  nature  of  the  port  is  not  material,  since 
masts,  if  they  are  to  be  considered  as  contraband,  which  they  will  be  unless  protected 
by  treaty,  are  so  without  reference  to  the  nature  of  the  port,  and  equally  whether 
bound  to  a  mercantile  port  only,  or  to  a  port  of  naval  military  equipment.  The 
consequences  of  the  supply  may  be  nearly  the  same  in  either  case.  If  sent  to  a 
mercantile  port,  they  may  be  there  applied  to  immediate  use  in  the  equipment  of 
privateers,  or  they  may  be  conveyed  from  Nantes  to  Brest,  and  there  become  sub- 
servient to  every  purpose  to  which  they  could  have  been  applied  if  going  directly  to 
a  port  of  military  equipment." 

{b)  Gibbs'  Foreign  Enlistment  Act.     London,  1863. 
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Government  seized  the  vessel.  Then  as  to  "  aiding,  assisting,  or  being  concerned  in 
the  equipping : "  it  is  conceded  that  something  must  be  done,  or  attempted  to  be  done, 
which  falls  within  the  definition  of  the  principal  offence.  But  the  words  extend  to 
an  act  done  partly  here  and  partly  elsewhere.  As  to  the  word  "  furnishing  "  :  while 
"  fitting  out "  will  include  everything,  and  "  equipment "  will  include  "  manning," 
"furnishing"  will  include  the  smallest  article  of  furniture.  It  is  sought  to  introduce 
into  the  general  words  of  the  7th  section  (ante,  p.  458,  note)  qualifications  not  authorized 
by  the  legislature.  That  section  says,  "  shall  equip,  &c.,  or  attempt,  or  aid  with  intent 
or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince, 
&c.,  with  intent  to  cruize  or  commit  hostilities."  Upon  that  two  questions  arise  :  first 
what  is  the  intent ;  secondly,  what  is  to  be  done  in  pursuance  of  it  ?  There  must  be 
a  fixed  and  absolute  intention  on  the  part  of  some  person  who  has  control  over  the 
ship.  In  the  case  of  The  Santissima  Trinidad  (7  Wheaton,  Amer.  Rep.  283)  there 
was  no  definite  intention  on  the  part  of  the  equipper  so  as  to  constitute  the  mens  rea, 
for  he  merely  armed  and  sent  the  vessel  abroad  on  speculation.  But  there  may  be  two 
descriptions  of  intent — the  intent  of  the  foreign  belligerent  or  his  agent  to  employ  the 
ship  to  cruise  and  commit  hostilities,  and  the  intent  of  the  person  who  equips  her  in  order 
that  she  may  be  so  employed.  Prolsably  the  words  "  in  order  that "  were  introduced  to 
[495]  meet  the  latter  case,  because  it  might  be  said  that  the  equipper  could  not  intend 
that  she  should  be  so  employed,  because  he  has  no  control  over  her  after  he  has 
delivered  her  up.  If  the  belligerent  or  his  agent  procures  the  ship  to  be  equipped, 
although  the  equipper  does  not  -know  of  his  intention,  the  ship  would  be  forfeited, 
for  the  object  of  the  Act  is  to  prevent  any  vessel  leaving  the  ports  of  this  country  as 
the  basis  of  hostilities.  If  the  equipper  equips  the  ship,  knowing  that  she  is  to  be 
so  employed,  that  would  also  be  within  the  Act,  because  he  equips  "  with  the  intent," 
or  in  order  that  she  may  be  so  employed,  or,  at  all  events,  knowingly  aids  and  assists. 
Then  what  is  to  be  done  in  pursuance  of  that  intent?  If  the  ship  must  be  so  far 
equipped  as  to  be  in  a  condition  to  commit  hostilities  when  she  leaves  a  port  in  this 
kingdom,  she  must  be  both  armed  and  manned.  But  that  construction  would  defeat 
the  object  of  the  legislature,  who  has  intentionally  used  the  disjunctive  instead  of 
the  conjunctive.     That  construction  is  also  opposed  to  the  doctrine  laid  down  in  The 

United  States  v.  Quincy.{a)  Then  if  the  ship  need  not  be  in  a  condition  to  cruize  or 
commit  hostilities,  [496]  how  must  she  be  equipped  1  It  is  said  that  the  equipment 
must  be,  not  ancipitus  usus,  but  of  a  distinctively  warlike  character ;  but  that  would 
be  introducing  into  the  statute  the  words  "  as  a  ship  of  war."  The  words,  "  to  cruize 
or  commit  hostilities,"  are  applied  to  the  employment  of  the  ship,  not  as  qualifica- 
tions of  the  equipment :  Tlie  United  States  v.  Quincy.  If  there  is  proof  of  the  intent 
to  equip  and  fit  out  the  ship  for  the  purpose' of  being  employed  in  the  service  of  a 
foreign  prince  to  cruize  or  commit  hostilities,  the  whole  case  is  proved.  Suppose  a 
merchant  vessel  was  lengthened  and  fitted  with  new  boilers  in  order  to  increase  her 
speed,  and  the  equipper  admitted  that  it  was  done  for  the  purpose  of  enabling  her 
to  capture  other  vessels,  that  would  be  an  equipping  with  intent  that  she  should  be 
employed   to   cruize   or   commit   hostilities,  although   it   would   be   ancipitus   usus. 

'Equipment"  only  means  such  equipment  as  is  necessary  to  enable  the  ship  to  go  to 

(a)  6  Peter's  Amer.  Rep.  445,  465.  The  following  passages  were  cited  : — "  To 
attempt  to  do  an  act  does  not,  either  in  law  or  in  common  parlance,  imply  a  comple- 
tion of  the  act  or  any  definite  progress  towards  it.  Any  effort  or  endeavour  to  effect 
it  will  satisfy  the  terms  of  the  law. 

"  This  varied  phraseology  in  the  law  was  probably  employed  with  a  view  to  embrace 
all  persons  of  every  description  who  might  be  engaged  directly  or  indirectly  in  pre- 
paring vessels  with  intent  that  they  should  be  employed  in  committing  hostilities 
against  any  powers  with  whom  the  United  States  were  at  peace.  Different  degrees 
of  criminality  will  necessarily  attach  to  persons  thus  engaged.  Hence  the  great 
latitude  given  to  the  Courts  in  affixing  the  punishment,  namely,  a  fine  not  more  than 
10,000  dollars  and  imprisonment  not  more  than  three  years. 

"  We  are  accordingly  of  opinion  that  it  is  not  necessary  that  the  jury  should  believe 
or  find  that  the  '  Bolivar,'  when  she  left  Baltimore,  and  when  she  arrived  at  St.  Thomas, 
and  during  the  voyage  from  Baltimore  to  St.  Thomas,  was  armed  or  in  a  condition 
to  commit  hostilities,  in  order  to  find  the  defendant  guilty  of  the  offence  charged  in 
the  indictment," 
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sea.  It  is  the  same  with  the  words  "fit  out  "and  "furnish."  There  is  nothing  in 
the  Act  to  indicate  that  the  ship  must  be  armed  or  in  a  condition  to  cruize  or  commit 
hostilities  the  moment  she  passes  the  boundary  line.  The  mischief  will  not  be 
suppressed  if  such  limitations  are  introduced  into  the  Act.  The  character  of  the 
structure,  and  the  purpose  for  which  the  ship  is  Imilt,  may  of  itself  determine  the 
character  of  the  equipment.  The  repetition  of  the  words  "  with  intent"  does  not  alter 
the  sense ;  for  the  words  which  follow  must  be  words  of  qualification  applicable  to 
"  transport  or  store  ship,"  as  well  as  to  "  cruize  or  commit  hostilities ; "  otherwise 
there  would  be  this  absurdity,  that  furnishing  a  ship  for  the  purpose  of  being  used 
as  a  transport  or  store  ship,  though  not  for  belligerent  purposes,  would  be  illegal. 
Moreover,  in  the  subsequent  part  of  the  section  relating  to  the  delivery  of  a  commis- 
sion for  any  ship,  the  words  are  "  to  the  intent  [497]  that  such  ship  or  vessel  shall 
be  employed  as  aforesaid,"  which  must  apply  both  to  a  "  transport  or  store  ship," 
and  to  "cruizing  or  committing  hostilities."  If  the  language  of  the  7th  section  be 
compared  with  the  corresponding  language  of  the  2nd  (ante,  p.  456,  note),  it  will  be  found 
that,  in  the  latter  as  in  the  former,  the  main  purpose  is  the  material  thing.  The  2nd 
section  (ante,  p.  456,  note)  has  reference  to  a  person  enlisting  to  serve  as  a  sailor  "  in  and 
on  board  any  ship  or  vessel  of  war,  or  in  and  on  board  any  ship  used,  or  fitted  out, 
or  equipped,  or  intended  to  be  used  for  any  warlike  purpose."  The  words  "intended 
to  be  used,"  which  are  separated  by  the  disjunctive  from  "  fitted  out,"  and  "  equipped," 
correspond  with  the  words  in  the  7th  section  (ante,  p.  458,  note),  "  with  the  intent 
that  such  ship  or  vessel  shall  be  employed."  It  is  said  that  "  equip  "  is  ancipitus  usus, 
but  that  expression  implies  that  it  may  be  either  of  an  innocent  or  a  warlike 
character.  A  definition  of  "  ancipitus  usus  "  is  given  by  Lord  Stowell  in  llie  Jonge 
Margaretha.{c)  The  legislature  was  aware  that  ships  which  had  not  a  distinctive 
warlike  equipment  might  never-[498]-theless  be  employed  for  a  warlike  purpose, 
and  that  the  object  they  attempted  to  defeat  might  be  accomplished  if  such  an 
evasion  was  allowed.  Where  the  purpose  and  intent  of  the  employment  of  the  ship 
is  proved,  that  determines  the  character  of  the  equipment,  fitting  out  and  furnishing : 
The  Richmond  (5  C.  Kob.  325),  The  Bnbtus  (id.  Appx.  No.  1) ;  and  the  distinctive 
warlike  character  of  the  equipment  may  of  itself  determine  the  purpose.  Assuming 
that  the  equipment  is  applicable  either  to  a  merchant  ship  or  a  vessel  of  war,  regard 
must  be  had  to  its  destination,  and  quo  animo  et  intentft  it  was  equipped.  An  argu- 
ment is  founded  on  the  absence  of  the  word  "build,"  but  it  is  dangerous  to  narrow 
the  interpretation  of  an  act  of  parliament  because  a  particular  word,  which  might  have 
been  inserted,  is  not  found  in  it.  The  legislature,  having  omitted  the  word  "  build," 
it  is  assumed  that  the  intention  was  to  authorize  building.  But  it  was  only  intended 
to  leave  untouched  the  commerce  in  ship-building,  provided  there  was  not  the  equip- 
ment or  fitting  out  prohibited  by  the  Act.  It  was  not  the  object  either  to  encourage 
or  interfere  with  the  building  of  ships.  The  statute  is  not  directed  against  the  ship- 
builder, but  the  procurer  of  equipment  with  a  warlike  object.  If  a  builder  cannot  build  a 
ship  for  a  warlike  purpose  without  equipment,  it  was  sufficient  to  use  the  words  equip, 
fit  out,  furnish,  or  arm,  without  the  word  "  build."  In  the  case  of  Tlie  Santissima 
Trinidad  (7  Wheaton,  Amer.  Rep.  283)  it  was  held  that  a  builder  was  at  liberty  not  only 
to  build,  but  to  equip  and  arm  a  ship  and  take  it  abroad  as  the  subject  of  merchandize, 
because  there  was  an  absence  of  intent  that  theship  should  be  employed  in  any  belligerent 

(c)  1  C.  Rob.  189,  194.  The  following  psissage  was  cited: — "But  the  most 
important  distinction  is,  whether  the  articles  were  intended  for  the  ordinary  use  of 
life,  or  even  for  mercantile  ships'  use,  or  whether  they  were  going  with  a  highly 
probable  destination  to  military  use.  Of  the  matter  of  fact  on  which  the  distinction 
is  to  be  applied,  the  nature  and  quality  of  the  port  to  which  the  articles  were  going 
is  not  an  irrational  test ;  if  the  port  is  a  general  commercial  port,  it  shall  be  under- 
stood that  the  articles  were  going  for  civil  use,  although  occasionally  a  frigate  or  other 
ships  of  war  may  be  constructed  in  that  port.  On  the  contrary,  if  the  great  pre- 
dominant character  of  a  port  be  that  of  a  port  of  naval  military  equipment,  it  shall  be 
intended  that  the  articles  were  going  for  military  use,  although  merchant  ships  resort 
to  the  same^'place,  and  although  it  is  possible  that  the  articles  might  have  been  applied 
to  civil  consumption  ;  for  it  being  impossible  to  ascertain  the  final  use  of  an  article 
ancipitus  usus,  it  is  not  an  injurious  rule  which  deduces  both  ways  the  final  use  from 
the  immediate  destination." 
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service:  Moodie  v.  The  Ship  Brotliers  (Bee's  Amer.  Rep.  76),  and  Moodie  v.  The  Ship 
[499]  Alfred  (3  Dallas,  Amer.  Rep.  307),  illustrate  the  same  principle.  There  the 
ships  were  equipped  as  privateers  at  a  time  when  it  was  supposed  that  war  would 
break  out  between  the  United  States  and  Great  Britain  ;  but,  the  expected  war 
not  having  taken  place,  the  ships  were  sold,  fully  equipped  and  armed,  to  a  belligerent 
power ;  and  it  was  held  that  the  sale  was  legal,  because  they  were  not  equipped  with 
the  prohibited  intent.  Then  it  is  said  that  there  must  be  a  ship  in  existence,  because 
the  ship  is  to  be  forfeited.  But  the  liability  to  forfeiture  would  have  reference  to 
the  condition  in  which  the  ship  was  found,  however  imperfect.  The  Act  aims  at 
prevention,  not  punishment :  and  it  is  enough  if  there  is  evidence  of  an  attempt 
or  endeavour  to  do  that  which,  if  completed,  would  be  an  equipment  within  the  Act. 
The  8th  section  (ante,  p.  461,  note)  has  a  totally  different  purpose  from  the  7th.  It 
prescribes  the  limit  of  hospitality  to  be  afforded  to  vessels  of  war  of  a  belligerent 
state,  by  confining  it  to  things  not  within  the  description  of  augmentation  of  force, 
or  addition  of  any  equipment  for  war.  By  universal  practice,  ordinary  hospitality 
for  repairs  and  additions  necessary  for  navigation  is  allowed  to  ships  of  war  of  a 
belligerent  state,  and  the  object  of  the  8th  section  is  to  confine  it  within  the  narrowest 
limits,  more  so  than  the  American  Act,  in  which  the  words  are  "solely  applicable  to 
war."  But  because  the  8th  section  uses  the  words,  "any  equipment  for  war,"  while 
the  7th  uses  the  word  "equipment"  only,  it  is  inferred  that,  while  the  legislature  has 
strictly  prohibited  an  augmentation  of  the  warlike  force  of  existing  ships  of  war,  it 
meant  to  allow  the  construction  of  ships  of  war  for  a  belligerent,  provided  they  were 
not  fully  equipped  for  warlike  purposes.  If  so,  though  an  additional  port-hole  cannot 
be  made,  or  a  single  gun  added  to  an  existing  ship  of  war,  or  its  bulwarks  made 
stronger,  yet  a  new  ship  of  war  may  be  brought  into  a  con-[500]-dition  to  go  to  sea 
and  commit  hostilities,  provided  her  equipments  are  not  of  a  distinctively  warlike 
character.  The  two  sections  are  consistent :  the  7th  prohibits  the  equipment,  or 
attempt  to  equip,  a  new  ship  of  war ;  the  8th  prohibits  the  augmentation  of  the  war- 
like force  of  an  existing  ship  of  war.  The  use  of  the  term  "equipment  for  war,"  in 
the  8th  section,  while  in  the  7th  it  is  "equipment"  only,  shews  that  the  equipment 
prohibited  by  the  7th  section  need  not  necessarily  be  of  a  destructive  and  warlike 
character. 

The  authorities  are  exclusively  from  the  United  States.  The  British  Consul  v.  The 
Ship  Mermaid  (Bee's  Amer.  Adm.  Rep.  69)  was  a  case  of  restitution  of  prize,  on  the 
ground  that  the  ship  which  took  the  prize  had  been  fitted  out,  or  had  her  force 
augmented,  within  the  United  States  unlawfully,  and  in  violation  of  their  neutral 
rights.  Her  quarter  deck  had  been  taken  away,  all  decayed  timbers  and  planks 
repaired,  and  her  ports  opened,  but  it  was  found  as  a  fact  that  it  was  done  without 
any  intention  to  violate  the  law.  In  Benjamin  Moodie  v.  The  Ship  Brothers  (id.  76) 
the  question  was  whether  there  was  any  addition  of  equipment  solely  applicable  to 
war  within  the  5th  section  of  the  American  Act.  The  vessel  was  a  privateer,  and 
when  she  was  repaired,  two  of  her  ports  were  altered.  The  Court  considered  that  not 
an  additional  equipment,  as  the  Act  only  prohibited  such  additions  as  augmented  the 
warlike  force.  These  cases  shew  that  alterations  in  the  structure  of  the  vessel  may 
come  within  the  terms  " equipment,"  and  "fitting  out."  The  United  States  v.  Guinet 
(Wharton's  State  Trials,  95),  and  2'he  United  States  v.  Quincy  (6  Peters,  445),  support 
that  view.  The  United  States  v.  Gooding  (12  Wheaton's  Amer.  Rep.  460,  472)  was 
decided  upon  the  American  Slave  Trade  Act  of  the  20th  April,  1818,  c.  91,  the  2nd 
section  of  which  prohibits  the  "fitting  out"  of  any  ship  in  any  port  [501]  of  the 
United  States  for  the  purpose  of  procuring  negroes  to  be  transported  as  slaves ;  but 
the  principle  of  that  decision  is  applicable  to  this  case,  (a)     The  same  doctrine  was 

(a)  The  following  passages  in  the  opinion  of  the  Court,  delivered  by  Story,  J., 
were  cited  : — "  The  third  instruction  turns  upon  the  point,  whether  the  fitting  out,  in 
the  sense  of  the  Act  of  Congress,  means  a  complete  equipment,  so  that  a  partial 
equipment  only  will  extract  the  case  from  the  prohibition  of  the  statute.  This 
objection  appears  to  us  to  proceed  from  a  mistaken  view  of  the  facts  applicable  to  the 
case.  If  the  vessel  actually  sailed  on  her  voyage  from  Baltimore,  for  the  purpose  of 
employment  in  the  slave  trade,  her  fitment  was  complete  for  all  the  purposes  of  the 
Act.  It  is  by  no  means  necessary  that  every  equipment  for  a  slave  voyage  should 
have  been  taken  on  board  at  Baltimore ;  or,  indeed  that  any  equipments,  exclusively 
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laid  down  in  The  Plattsburgh.{h)  In  The  Terceira  case  (ante,  p.  465)  [502]  there  was  a 
clear  violation  of  the  Foreign  Enlistment  Act,  and  the  only  question  was  whether  the 
Government  was  justified  in  pursuing  her  and  preventing  the  landing  of  her  troops. 

The  direction  of  the  learned  Judge  tended  to  mislead  the  jury.  The  first  pro- 
position was,  that  if  the  vessel  was  in  the  course  of  building  for  the  purpose  of  being 
delivered  in  pursuance  of  a  contract,  the  transaction  was  lawful.  On  the  other  hand, 
if  there  was  an  intention  that  in  the  port  of  Liverpool,  or  any  other  English  port,  the 
vessel  should  be  equipped,  fitted  out  and  furnished,  or  armed  for  the  purpose  of 
aggression,  the  case  was  within  the  Act.  But  the  equipment  may  be  for  the  purpose 
of  aggression  whether  under  a  contract  or  not.  The  proper  question  was  whether 
there  was  any  intention  in  the  port  of  Liverpool,  or  any  other  English  port,  that  the 
vessel  should  be  equipped,  fitted  out,  furnished,  or  armed,  for  the  purpose  of  aggression, 
or  whether,  that  not  being  the  intent,  she  was  merely  in  the  course  of  building  for 
the  purpose  of  being  delivered  in  pursuance  of  a  contract,  without  any  purpose  of 
aggression.  The  learned  Judge  told  the  jury  that,  according  to  his  construction  of 
the  7th  section,  as  it  was  lawful  for  a  person  to  build  and  equip  a  ship  for  the  purpose 
of  offering  it  for  sale  to  a  belligerent,  therefore  it  was  lawful  for  a  belligerent  to 
employ  him  to  build  and  equip  it.  But  that  is  erroneous.  Where  a  belligerent 
employs  the  ship  builder,  there  is  a  warlike  intent.  To  say  that  because  a  ship  may 
be  built  as  a  commercial  speculation,  and  taken  abroad  and  sold  to  a  belligerent, 
therefore  it  is  lawful  to  build  a  ship  under  a  contract  with  a  belligerent,  is  to  abrogate 
the  distinction  which  the  statute  has  introduced.  The  proposition  goes  to  this 
extent :  that  because  a  person  may  take  abroad  as  a  commercial  adventure,  and  sell 
to  a  belligerent,  a  ship  equipped,  armed,  and  manned,  he  may  also  execute  in  this 
country  an  order  from  [503]  a  belligerent  for  a  ship  to  be  built,  equipped,  armed 
and  manned.  In  the  case  of  The  Santissima  Trinidad  (7  Wheaton's  Amer.  Rep.  283) 
if  what  was  done  to  the  "  Independencia,"  at  Baltimore,  had  been  done  under  an 
order  of  the  Government  of  Buenos  Ayres,  it  would  have  been  a  violation  of  the 
American  Act,  for  the  ship  was  fully  armed  when  she  left  the  United  States.  The 
learned  Judge  also  ruled  that  the  equipment  must  be  of  a  warlike  character  to  some 
extent,  per  se  ;  not  merely  ancipitus  usus,  and  shewn  to  be  of  a  warlike  character  by 
intention.  The  learned  Judge  withdrew  from  the  consideration  of  the  jury  the 
important  question  for  what  service  the  ship  was  intended,  and  the  jury  may  have 
thought  that  the  reason  why  that  question  was  not  submitted  to  them  was,  that  it 
was  lawful  for  a  ship  builder  in  this  country  to  execute  any  order  whatever  for  a 
belligerent,  if  he  might,  as  a  commercial  speculation,  have  sent  abroad  the  same 
material  for  sale  to  belligerents.     The  ruling  in  effect  amounts  to  this  :  "  Assuming 

applicable  to  such  a  voyage,  should  have  been  on  board.  The  presence  of  such 
equipments  may  furnish  strong  presumptive  proof  of  the  object  of  the  voyage,  but 
they  do  not  constitute  the  offence.  The  statute  punishes  the  fitting  out  of  a  vessel 
with  intent  to  employ  her  in  the  slave  trade,  however  innocent  the  equipment  may  be, 
when  designed  for  a  lawful  voyage.  It  is  the  act  combined  with  the  intent,  and  not 
either  separately,  which  is  punishable.  Whether  the  fitting  out  be  fully  adequate  for 
the  purposes  of  a  slave  voyage,  may,  as  matter  of  presumption,  be  more  or  less  con- 
clusive ;  but  if  the  intent  of  the  fitment  be  to  carry  on  a  slave  voyage,  and  the  vessel 
depart  on  the  voyage,  her  fitting  out  is  complete,  so  far  as  the  parties  deem  it  necessary 
for  their  object,  and  the  statute  reaches  the  case. 

*'  But  we  are  also  of  opinion  that  any  preparations  for  a  slave  voyage,  which  clearly 
manifest  or  accompany  the  illegal  intent,  even  though  incomplete  and  imperfect,  and 
before  the  departure  of  the  vessel  from  port,  do  yet  constitute  a  fitting  out  within  the 
purview  of  the  statute." 

(b)  10  Wheaton's  Amer.  Kep.  133,  141.  The  following  passage  in  the  opinion  of 
the  Court,  delivered  by  Story,  J.,  was  cited  : — **  Assuming  the  equipments  were  all 
innocent  in  their  own  nature,  that  would  not  help  the  case,  if  there  were  positive  proof 
of  a  guilty  intention.  The  law  does  not  proceed  upon  the  notion  that  provisions  or 
equipments  which  are  adapted  to  ordinary  voyages  are  not  within  the  forfeiting  clause, 
if  they  are  intended  for  carrying  on  the  slave  trade.  Nor  is  it  necessary  that  there 
should  be  complete  equipments  for  this  purpose.  It  is  sufficient  if  any  preparations 
are  made  for  the  unlawful  purpose.  Such  was  the  doctrine  of  this  Court  in  the  cases 
formerly  adjudged,  which  were  cited  at  the  bar." 
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that  this  ship  was  built  under  the  orders  of  the  Confederate  belligerent  Government 
as  a  gunboat  for  their  service,  unless  you  believe  that  she  was  intended  to  receive 
further  equipments  of  such  a  distinctively  warlike  character  as  would  enable  her,  on 
leaving  the  port  of  Liverpool,  to  commit  hostilities,  she  is  not  within  the  Act."  The 
question,  as  finally  stated,  would  lead  the  jury  to  suppose  that  they  were  to  consider 
whether  the  object  of  the  builder  was  to  equip,  furnish,  fit  out,  or  arm,  or  to  build  in 
obedience  to  an  order  and  in  compliance  with  a  contract ;  because  the  language  applies, 
not  to  the  Confederate  Government  and  their  agents,  but  to  the  builder  only.  It 
was  the  duty  of  the  learned  Judge  to  give  the  jury  some  explanation  of  the  statute. 
In  Elliott  V.  I'he  South  Devon  Railway  Company  (2  Exch.  725),  this  Court  granted  a 
new  trial,  because  a  Judge  omitted  to  explain  to  the  jury  in  what  [504]  sense  the 
legislature  used  the  word  "town"  in  the  Railway  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  26,  s.  11. 

They  then  argued  that  the  verdict  was  against  the  weight  of  evidence ;  that, 
under  the  14  &  15  Vict.  c.  99,  s  2,  it  was  competent  for  the  claimants  to  give  evidence 
on  their  own  behalf,  and  they  were  not  rendered  incompetent  by  the  18  &  19  Vict, 
c.  96,  s.  36,  and  20  &  21  Vict.  c.  62,  s.  14;  also  that  the  Court  might  grant  a  new 
trial  in  this  case.  On  the  last  point  they  referred  to  Manning's  Exchequer  Practice, 
p.  180;  Bateman's  Excise  Law,  p.  66  note. 

Cur.  adv.  vult. 

The  learned  Judges  having  diflPered  in  opinion,  the  following  judgments  were 
delivered  in  the  ensuing  term  (Jan.  11). 

Pollock,  C.  B.  This  was  an  information  against  the  ship  "  Alexandra,"  charging 
that  the  defendants,  with  others,  had  been  guilty  of  a  violation  of  the  Foreign  Enlist- 
ment Act  in  respect  of  that  vessel.  The  ship  "  Alexandra  "  had  been  built  and  partly 
rigged  at  Liverpool,  and  had  been  seized  on  the  6th  of  April  by  an  officer  of  the 
Customs,  on  the  ground  of  a  breach  of  the  7th  section  of  the  statute.  The  defen- 
dants claimed  the  ship,  and  pleaded  that  the  ship  was  not  forfeited.  The  information 
charged  them  with  every  possible  violation  of  the  Act  as  to  equipping,  furnishing, 
and  fitting  out,  but  omitted  to  charge  anything  in  respect  of  arming.  The  cause  was 
tried  before  me  on  Monday  the  22nd  of  June,  and  three  following  days.  The 
evidence  for  the  Crown  clearly  established  the  warlike  character  of  the  vessel — it  was 
not  at  all  adapted  for  commerce,  but  was  capable  of  being  adapted  for  warlike  purposes  ; 
and  though  it  might  have  been  used  as  a  yacht,  according  to  the  evidence  of  Captain 
Inglefield,  it  was  in  all  probability  intended  to  be  used  by  the  so-called  Confederate 
States  as  a  vessel  of  war,  when  adapted  for  that  purpose  by  them  (suitable  equip- 
[505]-ments  and  fittings-up  being  furnished).  And  if  the  making,  in  pursuance  of 
an  agreement  or  order  for  that  purpose,  with  intention  to  sell  and  deliver  to  one  of 
the  belligerents  the  hull  of  a  vessel  suitable  for  war,  but  unarmed,  and  not  equipped, 
furnished,  or  fitted  out  with  anything  which  enabled  her  to  cruise  or  to  commit 
hostilities,  or  to  do  any  warlike  act  whatever,  be  a  violation  of  the  Foreign  Enlistment 
Act,  my  direction  to  the  jury  was  wrong  in  point  of  law ;  the  verdict  ought  to  have 
been  for  the  Crown,  and  there  ought  to  be  a  new  trial ;  but  if  the  commerce  of  this 
country  in  ships,  whether  ultimately  for  peace  or  war,  is  to  continue,  and  provided  a 
ship  leaves  the  ports  of  this  country  in  no  condition  to  cruise  or  to  commit  hostilities, 
though  she  may  be  of  a  warlike  character  there  has  been  no  violation  of  the  statute, 
then  the  verdict  was  right.  And  in  substance  this  is  the  question  between  the  Crown 
and  the  defendants,  stripped  of  all  technicalities. 

The  condition  in  which  the  vessel  (unfinished  when  she  was  seized)  was  intended 
to  leave  this  country  was,  perhaps,  not  perfectly  clear,  but  there  was  no  direct  evidence 
that  she  was  to  be  made,  at  Liverpool  or  in  any  other  British  port,  fit  to  cruise  or  to 
commit  hostilities.  I  told  the  jury,  in  substance,  that  the  sale  of  a  ship  was,  in  my 
judgment,  perfectly  lawful,  even  of  a  ship  so  constructed  as  to  be  convertible  into  a 
ship  of  war,  that  the  sale  of  arms  and  ammunition  and  every  kind  of  warlike 
implement  was  not  forbidden  by  any  law,  either  international  or  municipal,  and  that 
I  thought  that  a  ship  capable  of  being  used  for  war  might  be  made  and  sold,  as  well 
as  sold  (if  made),  provided  she  did  not  leave  a  port  of  this  country  either  armed  or 
equipped,  or  furnished  or  fitted  out  within  the  meaning  of  the  statute ;  that  is  to  say, 
with  intent  or  in  order  to  cruise  or  commit  hostilities  against  a  state  or  power  with 
whom  her  Majesty  was  not  at  war. 

[506]  There  was  no  direct  evidence  that  the  vessel  was  intended  to  be  armed  at 
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any  British  port  with  intent  on  the  part  of  any  of  the  defendants,  or  indeed  of  any 
one,  to  cruise  or  commit  hostilities ;  indeed  there  was  no  charge  in  the  information 
on  the  subject  of  arming  at  all,  and  there  was  no  direct  evidence  of  any  intention,  to 
equip,  furnish,  or  fit  out  the  ship  with  intent  to  cruise  or  commit  hostilities  according 
to  what  I  think  is  the  true  meaning  of  the  charge  in  the  information.  I,  however, 
left  the  question  to  the  jury  in  the  t^rms  of  the  act  of  parliament,  and  upon  this 
direction  with  the  evidence  before  them  the  jury  found  a  verdict  for  the  defendants. 

In  Michaelmas  Term  the  Attoiney  General  applied  for  a  new  trial,  and  obtained 
a  rule  to  shew  cause,  on  the  grounds  stated  in  the  rule,  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  had.  Cause  was  shewn  during  the  terra,  and  the 
argument  lasted  six  days.  We  have  now  to  deliver  the  judgment  of  the  different 
members  of  the  Court. 

It  is  material,  I  think,  first  to  call  attention  to  the  various  charges  contained  in 
the  information,  which  consists  of  ninety-eight  counts.  The  97th  and  98th  counts 
relate  to  an  intent  to  employ  the  ship  as  a  transport  or  store  ship  as  well  as  to  commit 
hostilities.  These  counts  were  given  up  at  the  trial  by  the  then  Attorney  General. 
The  remaining  ninety-six  counts  consist  of  the  first  eight  counts  repeated  twelve  times, 
merely  varying  the  offence  charged.  The  first  eight  counts  charge  that  the  defendants 
did  equip,  the  next  that  they  did  furnish,  the  next  that  they  did  fit  out,  and  so  on. 
Then  all  the  varieties  of  attempting,  procuring,  aiding,  &c.,  are  introduced,  making 
the  total  eight  times  twelve,  or  ninety-six  counts.  The  Attorney  General  at  the  trial 
said,  "  The  first  eight  counts  are  those  only  to  which  any  attention  need  be  paid," 
not  meaning  to  abandon  the  rest,  but  intimating  that  the  first  eight  represented  all 
the  rest.     [507]  I  propose  to  state  in  substance  what  those  eight  counts  are. 

The  first  count  charges  that  the  defendants,  without  the  leave,  &c.,  did  equip  the 
vessel  with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the 
service  of  the  Confederate  States  with  intent  to  cruise  and  commit  hostilities  against 
a  certain  foreign  state  with  which  her  Majesty  was  not  then  at  war,  to  wit,  the 
Republic  of  the  United  States.  The  second  count  resembles  the  first,  but  charges  that 
hostilities  were  to  be  committed  against  the  citizens  of  the  foreign  state.  The  third 
count  charges  that  the  defendants  did  equip,  with  intent  to  cruise  and  commit 
hostilities  against  a  foreign  state  with  which  her  Majesty  was  not  then  at  war.  The 
fourth  count  is  similar  to  the  third,  varying  the  description  of  the  parties  against 
whom  hostilities  were  to  be  committed.  The  fifth,  sixth,  seventh  and  eighth  counts 
are  similar  to  the  first  and  second,  varying  only  the  description  in  the  first  and  second 
counts  of  the  belligerent  parties  who  were  affected  by  the  conduct  of  the  defendants. 
The  charge,  therefore,  resolves  itself  into  a  charge  of  equipping,  &c.,  with  a  certain 
intent,  the  intent  being  stated  in  two  difterent  ways,  or  a  charge  of  attempting, 
endeavouring,  &c.,  to  equip,  or  procuring  to  be  equipped,  with  the  same  two  intents 
in  different  counts.  If  what  was  intended  to  be  done  would  not,  when  done,  amount 
to  an  equipping,  &c.,  within  the  Act,  then  there  would  be  no  attempting  or  endeavour- 
ing, &c.  contrary  to  the  Act. 

The  question  then  arises  what  is  the  true  construction  of  the  Foreign  Enlistment 
Act,  particularly  of  the  seventh  section  of  that  statute,  upon  which  the  information 
in  this  case  is  framed ;  and  what  is  the  meaning  of  the  words  "  equip,  furnish,  or  fit 
out"  in  that  section  ;  and  also  what  is  meant  by  the  expression,  "  with  intent  to  cruise 
or  commit  hostilities  1 " 

[508]  It  is  a  highly  penal  statute,  creating  a  new  crime  or  misdemeanor,  making 
those  who  commit  it  liable  to  fine  and  imprisonment,  if  found  guilty,  and  the  ship,  the 
subject  of  the  crime,  liable  to  forfeiture.  The  attempt  or  endeavour  to  commit  the 
offence,  or  the  procuring  it  to  be  committed,  or  the  aiding,  assisting,  or  being 
concerned  in  the  commission  of  it,  is  each  made  criminal,  and  liable  to  the  same 
punishment  and  forfeiture. 

In  order  to  have  a  comprehensive  view  of  the  whole  subject,  it  may  be  useful  to 
become  acquainted  with  the  history  of  the  statute  and  of  the  Act  of  the  American 
Congress,  which  is  said  to  have  given  rise  to  it.  It  may  be  useful  also  to  learn  what 
have  been  the  opinions  (differing,  it  may  be  observed,  widely  from  each  other),  of 
learned  jurists  and  of  eminent  statesmen,  not  always  agreeing,  on  the  subjects  of 
international  law,  belligerent  rights,  and  neutral  duties.  But  none  of  these  can 
furnish  even  the  semblance  of  authority  for  construing  an  English  act  of  parliament, 
which  creates  for  the  first  time  an  indictable  offence  rendering  the  party  found  guilty 
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of  it  liable  to  fine  and  imprisonment,  and  his  property  liable  to  forfeiture ;  and  it 
should  be  borne  in  mind  that  the  property  is  not  forfeited  unless  the  crime  has  been 
committed.  I,  perhaps,  may  here  remark  that  neither  on  the  trial  nor  during  the 
argument,  has  any  one  suggested  by  name  who  has  committed  the  crime,  what  he  did 
in  committing  the  crime,  or  what  are  the  acts  and  who  are  the  persons  by  whose 
conduct  a  ship  of  the  value  of  the  "  Alexandra "  has  become  forfeited  and  seized  by 
the  Crown.  If  the  statute  in  terms  reasonably  plain  and  clear  makes  what  the 
defendants  have  done  a  punishable  offence  within  the  statute,  we  want  not  the 
assistance  which  may  be  derived  from  what  eminent  statesmen  have  said,  or  learned 
jurists  have  written  on  international  law  or  belligerent  rights ;  we  want  not  the  [509] 
decisions  of  American  Courts  to  see  whether  the  case  before  us  is  within  the  statute ; 
but  no  opinions  of  jurists,  no  decisions  of  foreign  Courts,  will  enable  us,  or  ought  to 
induce  us  to  declare,  if  the  act  be  not  within  the  words  of  the  statute,  that  the  scope 
and  object,  the  spirit  and  intention  of  the  statute  include  the  case  before  us,  though 
it  be  not  plainly  and  clearly  expressed  by  the  legislature.  We  have  had  in  this  country 
no  Court  of  Criminal  Equity  since  the  Star  Chamber  was  abolished,  as  Lord  Campbell 
called  it  in  a  case  which  was  tried  before  him,  viz.  The  Emperor  of  Austria  v.  Day, 
which  is  to  be  found  in  3rd  De  Gex,  Fisher  &  Jones'  Reports,  217,  239. 

Mr.  Justice  Blackstone  well  lays  down  the  rule  in  the  1st  volume  of  his  Com- 
mentaries, p.  92  :  "  The  freedom  of  our  constitution  will  not  permit  that  in  criminal 
cases  a  power  should  be  lodged  in  any  Judge  to  construe  the  law  otherwise  than 
according  to  the  letter."  Our  institutions  were  never  more  safe  in  my  opinion  than 
at  the  present  moment,  but  we  cannot  afford  at  any  time  to  lose  any  of  the  grounds 
of  our  security,  and  no  calamity  would  be  greater  than  to  introduce  a  lax  or  elastic 
interpretation  of  a  criminal  statute  to  serve  a  special  but  a  temporary  purpose.  And 
here  I  may  notice,  in  order  to  dispose  of  it,  the  argument  of  the  Attorney  General, 
about  construing  a  statute,  even  a  penal  statute,  so  as  to  suppress  the  mischief  and 
advance  the  remedy.  He  cited  Plowden,  205,  and  the  resolutions  in  Heydon's  case 
(3  Rep.  7  a.).  But  all  the  penal  statutes  alluded  to  there,  and  in  all  the  places  where 
that  doctrine  is  to  be  met  with,  are  statutes  which  create  some  disability  or  forfeiture ; 
none  of  them  are  statutes  creating  a  crime,  and  I  think  it  is  altogether  a  mistake  to 
apply  the  resolutions  in  Heydon's  case  to  a  criminal  statute  which  creates  a  new  olFence. 

The  distinction  between  a  strict  construction  and  a  more  [510]  free  one  has,  no 
doubt,  in  modern  times  almost  disappeared,  and  the  question  now  is :  What  is  the 
true  construction  of  a  statute  1  If  I  were  asked  whether  there  be  any  difference  left 
between  a  criminal  statute  and  any  other  statute  not  creating  a  crime,  I  should  say 
that  in  a  criminal  statute  you  must  be  quite  sure  that  the  offence  charged  is  within 
the  letter  of  the  law.  No  doubt  there  are  some  other  cases  to  which  the  statute 
is  to  be  applied,  unless  you  are  quite  sure  of  the  contrary,  namely  that  the  case  is  not 
within  the  law. 

As  to  this  particular  statute  having  for  its  object  prevention,  and  not  punishment, 
which  was  pressed  upon  our  attention  more  than  once,  that  is  not  a  matter  peculiar 
to  this  statute.  I  apprehend  that  this  statute  has  that  object  in  common  with  all 
other  criminal  statutes  that  were  ever  passed,  which  are  all  intended,  not  to  punish 
guilt,  but  to  prevent  crime.  And  as  to  the  recital  that  the  existing  law  was  not 
sufficient,  to  which  our  attention  was  particularly  called,  I  presume  that  that  recital 
really  belongs  also  to  every  statute  of  every  sort,  whether  mentioned  in  it  or  not — for, 
if  the  law  be  sufficient,  the  statute  is  a  piece  of  superfluous  legislation. 

So  also,  I  think  that  we  have  nothing  to  do  with  the  political  consequences  of  »ur 
decision  or  the  dissatisfaction  which  it  may  create  in  any  quarter  anywhere,  and  I 
cannot  help  expressing  my  regret,  not  unmixed  with  some  surprise,  that  the  learned 
Attorney  General  has  more  than  once  adverted  to  the  consequences  that  may  arise 
from  our  holding  that  what  the  defendants  have  done  is  not  contrary  to  our  municipal 
law.  That  it  is  not  contrary  to  the  law  of  nations  he  has  distinctly  stated,  and  indeed 
made  it  the  subject  of  an  argument  (in  another  place,  as  I  think  they  call  it),  "  that 
other  countries  have  no  right  to  complain  of  it  as  a  violation  of  the  law  of  nations." 
On  the  first  day  of  his  argument,  he  pointed  out  how  the  supply  of  ships  would  work 
practically  between  a  powerful  country  and  a  weak  [511]  one,  and  he  imagined 
(I  am  quoting  his  very  words)  "  this  country  at  war  with  France,  and  the  dockyards 
in  Sweden  supplying,  fitting  out,  and  equipping  vessels  of  war  for  France,"  and  he 
suggested  that  we  might  say,  as  he  says  we  always  have  done  in  the  course  of  our 
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history,  "  We  will  not  endure  it,  and  if  this  goes  on  we  will  rather  go  to  war  with  you 
than  let  war  be  carried  on  practically  against  us  from  your  shores,  under  pretence 
of  neutrality.  That  we  should  do  that  with  a  weak  power  like  Sweden,"  the  Attorney 
General  asks,  "can  any  human  being  entertain  a  doubt?"  He  then  goes  on  to 
suggest  that  a  great  power,  like  the  United  States,  would  adopt  the  same  views, 
would  look  broadly  at  the  practical  mischief,  would  care  nothing  for  Vattel,  Grotius, 
or  Puffendorf,  and  would  say,  "  It  is  in  substance  as  noxious  as  war,  and  we  will  not 
endure  it." 

I  must  say  I  doubt  whether  such  views  and  such  doctrines  ought  to  be  presented 
to  us  at  all.  I  am  sure  that  they  will  not  influence  our  judgment,  and  I  am  inclined 
to  suspect  the  soundness  of  any  proposition  of  law  which  requires  such  a  style  of 
argument  to  support  it.  Indeed  I  may  add  that  international  law  would  be  of  very 
little  use,  if  it  were  not  to  govern  the  conduct  of  strong  nations  as  well  as  of  weak 
ones.  I  would  rather  state  the  passage  in  the  Attorney  General's  own  words,  because 
I  should  be  very  sorry  to  misunderstand  or  to  misquote  anything  that  fell  from  him. 
He  says,  "  Can  any  one  doubt  that  that  is  the  way  in  which  such  a  state  of  things 
would  work  practically  as  between  a  powerful  country  and  a  weak  one  1 "  Then  he 
imagines  the  case  of  Sweden,  and  then  he  says,  "That  we  should  do  that  with  a  weak 
power,  like  Sweden,  can  any  human  being  entertain  a  doubt  1"  I  venture  to  entertain 
a  doubt,  and  to  express  a  hope  that  this  country  would  not  sully  its  high  character 
by  adopting  towards  a  weak  state  a  line  of  conduct  which  it  would  not  think  prudent 
or  politic  towards  a  [512]  stronger  one.  I  certainly  had  thought  that  the  object  of 
international  law  was,  among  other  things,  to  state  and  define  what  acts,  what  conduct 
of  any  state,  would  justify  war  being  made  upon  it  by  another  state.  But  the 
Attorney  General  seems  to  think,  that  if  one  nation  be  strong  and  another  weak,  the 
strong  one  will  make  war  on  the  weak,  though  it  has  no  violation  of  international  law 
to  allege  against  it  and  to  complain  of,  but  merely  some  inconvenience  arising  from 
the  neutral  state  continuing  its  commercial  relations  with  another  power  with  whom  it 
has  been  accustomed  for  a  long  time  to  maintain  them. 

Again,  on  the  second  day,  the  Attorney  General  said  :  "  The  peace  and  welfare  of 
the  kingdom,  perhaps  of  the  world,  is  declared  by  the  legislature  to  depend "  upon 
this  matter.  When  his  attention  was  called  to  this  from  the  Bench,  he  said,  that 
perhaps  he  was  going  too  far  in  saying  "  the  peace  of  the  world,"  and  no  doubt  he  was, 
for  there  is  not  any  declaration  by  the  legislature  about  "  the  peace  of  the  world  "  at 
all,  and  the  expression  "peace  and  welfare  of  this  kingdom,"  which  no  doubt  is  in  the 
preamble,  I  believe  relates,  as  far  as  "  peace  "  is  concerned,  only  to  that  tranquillity 
which  is  in  the  care  of  the  magistracy,  and  has  nothing  whatever  to  do  with  the 
relations  of  peace  or  war  with  respect  to  other  countries. 

At  the  end  of  his  address  (no  doubt  conspicuous  for  its  ability)  he  stated  the 
grounds  on  which  our  decision  ought  to  rest,  in  a  manner  perfectly  unexceptionable ; 
and  I  wish  that  the  whole  of  his  argument  had  corresponded  with  the  dignified  and 
eloquent  manner  in  which  it  was  concluded. (a) 

(a)  The  conclusion  of  the  argument  of  the  Attorney  General  was  as  follows : — 
"  Now,  my  Lords,  I  have  concluded  all  the  observations  which  I  have  to  oflfer  to  your 
Lordships  upon  this  case.  I  cannot  but  think  that  your  Lordships  will  deal,  in  a  way 
that  will  be  satisfactory  to  the  Crown  and  the  public,  with  this  case.  We  are  not 
here  in  an  atmosphere  where  any  argument  of  prejudice,  either  one  way  or  the  other, 
can  prevail.  The  matter  has  been  fully  considered,  and  I  have  not  the  slightest  doubt 
that  your  Lordships'  judgment  in  this  case,  in  the  way  in  which  you  will  deal  with  it, 
will  be  entitled  to  and  will  receive  from  those  who  may  have  to  comment  upon  it 
hereafter,  the  same  respect  which  has  been  justly  paid  to  the  long  series  (for  it  is  a 
long  one)  of  the  decisions  of  the  American  Courts  on  a  similar  Act  of  theirs.  I  must 
say  decisions  most  honorable  to  the  country,  and  to  the  tribunals,  from  which  they 
have  proceeded ;  because  that  Act  was  passed,  as  your  Lordships  are  aware,  under 
circumstances  of  peculiar  difficulty,  when  the  irritation  and  the  animosity  resulting 
from  the  war  of  independence  had  not  passed  away,  when  the  recent  obligations  of 
the  United  States  to  France  were  fresh  in  their  memory,  when  the  sympathies  of  the 
whole  country  ran  breast  high  with  the  revolutionary  party  in  France  and  against  the 
powers  of  Europe  who  were  then  at  war  with  the  French  Republic.  Under  those 
circumstances  it  was  that  Washington  caused  to  be  introduced  that  Act ;  and  in  every 
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[513]  So  also  I  think  we  have  nothing  to  do  with  the  question  as  to  which  con- 
struction of  the  clause  is  most  for  the  interest  of  this  country  as  a  great  maritime 
power.  It  is  degrading  the  discussion  to  make  it  in  any  degree  turn  upon  a  question 
of  advantage  or  benefit  to  be  gained  or  lost ;  and  on  such  a  subject  we  might  turn  out 
to  be  quite  mistaken.  In  the  present  enlightened  state  of  the  civilized  world,  it  may 
turn  out  that  that  doctrine  and  those  principles  are  to  be  [514]  preferred  which 
would  make  us  prosperous  in  peace  rather  than  those  which  would  make  us  successful 
in  war. 

In  construing  the  statute  it  is  our  duty  to  ascertain  the  true  legal  meaning  of  the 
words  used  by  the  legislature  and  to  collect  the  intention  from  the  language  of  the 
statute  itself,  either  the  preamble  or  the  enactments,  and  not  to  make  out  tbe  inten- 
tion from  some  other  sources  of  information  and  then  construe  the  words  of  the 
statute  so  as  to  meet  the  assumed  intention ;  and  this  appears  to  me  to  be  the  mistake 
of  the  counsel  on  the  part  of  the  Crown.  They  say,  "  Here  is  a  powerful  state  com- 
plaining that  what  you  are  doing  is  as  bad  as  war,"  and  saying  "  We  will  not  endure 
it;"  and  then  they  say,  "The  welfare  and  peace  of  this  country  require  that  the  Act 
should  be  so  construed  as  to  silence  that  complaint."  But  we  cannot  and  ought  not, 
even  if  the  matter  before  us  seemed  to  be  within  the  mischief  which  it  is  supposed 
the  statute  was  meant  to  remedy,  to  deal  with  it  as  a  crime  unless  it  be  plainly  and 
without  doubt  included  in  the  language  used  by  the  legislature.  In  my  judgment  it 
is  not  within  the  letter  of  the  statute,  nor  within  the  spirit,  nor  was  it  at  all  contem- 
plated by  those  who  framed  the  law. 

The  danger  of  travelling  out  of  the  statute  itself  and  looking  elsewhere  for  the 
object  of  the  legislature  in  passing  it,  may  be  illustrated  by  the  wide  difference  of 
opinion  between  the  late  Attorney  General  and  the  present  Attorney  G-eneral  upon 
this  very  point.  The  late  Attorney  General  in  opening  the  case  to  the  jury  said, 
"  It  appears  particularly  to  have  been  contemplated  by  the  framers  of  the  Foreign 
Enlistment  Act  to  enforce  the  observance  of  neutrality  in  the  event  of  war,"  which  I 
certainly  understand  to  mean,  to  compel  a  compliance  with  the  duties  of  neutrality,  as 
expounded  by  international  law.  But  the  present  Attorney  General,  in  the  beginning 
of  his  argument  in  support  [515]  of  the  rule,  took  quite  an  opposite  view,  but  I  own 
I  think  a  much  more  correct  one,  and  said  that  the  whole  argument  of  his  speech  (in 
that  other  place  which  has  been  alluded  to)  was  to  establish  "  the  directly  contra- 
dictory proposition,"  and  his  language  is  this,  "I  say  that  there  were  no  such 
obligations,  and  that  it  is  a  total  misinterpretation  of  the  municipal  law  to  say  that 
there  was  any  state  in  the  world  which,  according  to  the  settled  and  established 
principles  of  international  law,  could  have  required  this  country  to  prohibit  those 
things  which  were  prohibited  under  that  statute,"  meaning  the  Foreign  Enlistment 
Act.  And  even  with  respect  to  the  "  Alabama,"(a)  he  intimates  that  though  there 
had  been  a  breach  of  the  municipal  law,  there  had  been  (and  I  think  he  is  quite  correct 
in  this)  no  violation  of  international  law,  or  anything  of  which  a  belligerent  at  peace 
with  this  country  had  a  right  to  complain. 

In  endeavouring  to  discover  the  true  construction  of  the  7th  clause  of  the  statute, 
the  first  matter  to  be  attended  to  is  no  doubt  the  actual  language  of  the  clause  itself 
as  introduced  by  the  preamble ;  secondly,  the  words  or  expressions  which  obviously 

single  trial  that  has  ever  taken  place  under  it  the  Judges  of  the  United  States  have 
manifested  a  lofty  and  most  upright  determination  to  give  full  and  fair  effect  to  it, 
not  straining  it  either  in  the  direction  of  popular  bias  or  prejudice,  or  of  mercantile 
interest;  and  on  the  other  hand,  not  straining  it  in  favour  of  the  Commonwealth 
against  the  subject.  We  do  not  wish  our  own  Act  to  be  strained  in  favour  of  the 
Crown  against  the  subject;  but  we  do  desire  that  it  shall  be  established  by  your 
Lordships'  judgment  that  those  great  and  most  important  objects,  to  promote  which 
that  Act  was  passed,  will  be  found  to  have  been  effectually  accomplished  by  that  Act, 
and  that  the  great  and  most  serious  mischief  which  the  Act  points  out  as  the  mischief 
which  it  was  intended  to  remedy,  may  be  effectually  repressed  by  the  construction 
which,  from  your  Lordships,  that  Act  shall  righteously  receive ;  and  that  the  whole 
matter  may  not  turn  out  to  have  been  entirely  misunderstood  by  the  Legislature  which 
was  engaged  upon  it,  and  a  futile  instrument,  incapable  of  being  successfully  applied, 
placed  in  the  hands  of  the  Crown." 
(a)  Ante,  p.  467,  notes  (a),  (b). 
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are  by  design  omitted ;  and,  thirdly,  tbe  connexion  of  the  7th  clause  with  other 
clauses  in  the  same  statute,  and  the  conclusions  which  on  comparison  with  other 
clauses  may  reasonably  and  obviously  be  drawn.  I  do  not  mean  to  exclude  other 
considerations,  but  these  appear  to  me  to  be  the  most  obvious  and  the  safest. 

The  learned  Attorney  General,  with  apparent  effect,  asked  "  Why  do  you  try  to 
explain  a  statute  by  words  which  are  not  to  be  found  in  if?  it  is  dangerous  to  adopt 
such  a  course."  On  the  first  impression  the  objection  seems  not  at  all  unreasonable ; 
but  the  answer,  on  a  very  little  consideration,  is  quite  obvious.  In  order  to  know 
what  a  statute  does  mean,  it  is  one  important  step  to  know  what  it  does  not  mean; 
and  if  it  be  quite  clear  that  there  is  something  which  it  does  not  [516]  mean,  then 
that  which  is  suggested  or  supposed  to  be  what  it  does  mean,  must  be  consistent  and 
in  harmony  with  what  it  is  clear  that  it  does  not  mean.  What  it  forbids  must  be 
consistent  with  what  it  permits.  The  7th  section  contains  the  words  "  equip,  furnish, 
fit  out,  and  arm,"  but  does  not  contain  the  word  "  build,"  and  I  think  no  one  can 
doubt  that  that  word  was  purposely  omitted  from  the  Act  of  Congress  and  from  our 
own  statute. 

I  am  not  surprised  that  the  Attorney  General  was  desirous  of  preventing  this 
mode  of  investigation,  because  it  leads  in  my  judgment  irresistibly  to  this  conclusion, 
that  whatever  might  be  done  in  the  way  of  mere  building  before  the  statute,  may  now 
be  done  notwithstanding  the  statute.  In  common  honesty  and  candour  it  cannot  be 
suggested  that  the  legislature  meant  to  suppress  the  mere  building  of  ships  for  a 
belligerent  (as  it  were  by  a  side  wind),  and  to  suppress  their  trade  without  exciting 
their  alarm.  I  think,  therefore,  I  may  pronounce  with  confidence  that  it  is  lawful 
now  to  build  ships,  and  even  to  build  ships  for  war.  The  shipbuilders  of  this  country 
for  above  a  century  have  built  ships  for  almost  every  nation  on  the  earth,  some  for 
warlike  purposes,  and  some  for  commercial.  Ship-building  is  one  of  the  most  con- 
siderable of  our  industrial  and  commercial  pursuits.  Building  ships  is  not  prohibited, 
even  building  ships  for  war  is  not  prohibited,  provided  they  be  not  "equipped, 
furnished,  fitted  out,  or  armed  "  in  our  ports,  with  either  of  the  intents  stated  in  the 
7th  section,  and  the  words  "  equip,  furnish,  fit  out,  or  arm  "  with  the  intent  stated  in 
the  7th  section  ought  to  be  construed  (if  they  can  be  so  construed)  so  as  to  leave  the 
commercial  interest  of  shipbuilders  untouched.  If  the  comparison  of  the  7th  section 
with  other  sections  in  the  Act  makes  a  certain  proposition  clear  and  undoubted,  the' 
Act  must  be  construed  accordingly,  and  ought  to  be  so  construed  as  to  make  it  a 
con-[517]-sistent  and  harmonious  whole.  If  after  all  it  turns  out  that  that  cannot  be 
done,  the  construction  that  produces  the  greatest  harmony  and  the  least  inconsistency 
is  that  which  ought  to  prevail.  I  cannot  understand  how  in  the  same  breath  it  can 
be  admitted  that  the  question  is  far  from  being  free  from  difficulty,  and  yet  a  con- 
struction is  called  for  to  create  a  crime  and  embarrass  an  important  branch  of  British 
industry. 

A  comparison  of  the  7th  section  with  the  2nd  leads  me  to  a  conclusion  quite 
different  from  that  at  which  the  learned  Attorney  General  arrived.  With  respect  to 
the  2nd  section,  it  did  not  escape  him  that  the  ofience  created  by  the  2nd  section  is 
in  a  natural-born  British  subject  an  offence  everywhere,  in  the  realm  or  out  of  it.  To 
use  his  own  expression,  "  the  net  is  thrown  as  wide  as  the  entire  world,"  and  enlist- 
ment anywhere  is  the  matter  forbidden.  Not  so  the  7th  section  ;  the  acts  forbidden 
by  the  7th  section  are  forbidden  to  her  Majesty's  subjects  in  her  Majesty's  dominions 
only,  elsewhere  they  are  no  offence  at  all ;  and  the  Attorney  General  failed  to  draw 
the  conclusion  which  to  ray  mind  is  irresistible,  namely,  that  neither  the  act  nor  the 
intention  is  so  much  the  object  of  the  legislation  as  the  place ;  it  is  the  place  (a  British 
port  here  or  abroad)  which  is  made  sacred.  Let  the  shipbuilder,  though  a  British 
subject,  take  his  capital  and  materials  elsewhere,  and  he  may  build  what  ship  he 
pleases,  and  arm  it  and  equip  it  as  he  likes,  for  the  use  of  any  belligerent  not  at  war 
with  this  country  ;  and  with  whatever  intention  he  is  actuated,  if  he  commits  no  act 
of  hostility,  he  neither  violates  international  law  nor  commits  any  breach  of  the 
Foreign  Enlistment  Act.  The  great  object  of  the  statute,  therefore,  was  not  to 
prevent  the  building  of  ships  by  British  shipbuilders  for  one  of  two  belligerents,  with 
neither  of  whom  we  were  at  war,  but  to  preserve  the  ports  of  this  country  from  being 
made  ports  of  [518]  hostile  equipment  against  a  friendly  belligerent ;  it  was  not  in 
any  way  to  fetter  the  commerce  of  this  country  or  the  trade  of  shipbuilding  beyond 
what  was  necessary  for  that  purpose. 
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If  it  were  important  to  prevent  ships  from  being  equipped,  furnished,  fitted  out, 
or  armed  with  the  intents  mentioned  in  the  7th  section,  by  British  subjects,  it  might 
have  been  made  the  subject  of  universal  prohibition,  as  far  as  British  subjects  were 
concerned,  as  easily  as  enlistment,  but  the  prohibition  does  not  go  beyond  the  ports 
of  the  British  dominions. 

Again,  a  comparison  between  the  7th  section  and  the  8th  throws  also  some  light 
on  the  meaning  of  the  words  used  in  the  7th  section,  and  on  the  object  with  which  it 
was  framed.  The  8th  section  of  the  British  statute  makes  it  a  misdemeanor  to  add 
to  the  number  of  guns  or  to  change  them  for  others,  or  by  the  addition  of  any 
equipment  for  war  to  increase  the  warlike  force  of  any  ship  or  vessel  of  war,  or 
cruizer,  or  other  armed  vessel,  which  at  the  time  of  her  arrival  in  any  port  of  the 
United  Kingdom  was  in  the  service  of  any  foreign  prince  or  government,  or  of  any 
person  or  persons  exercising  or  assuming  to  exercise  any  powers  of  government.  In 
short,  it  forbids  any  one  in  this  country  to  increase  the  warlike  force  of  any  vessel  of 
war  or  armed  vessel  not  belonging  to  the  sovereign  of  this  country.  In  this  it  differs 
from  the  corresponding  clause  in  the  Act  of  Congress  (which  is  the  5th)  which  forbids 
the  increase  of  warlike  armament  to  a  ship  of  war  only  when  it  is  for  a  state  at  war 
with  a  state  or  people  with  whom  the  United  States  are  at  peace.  But  in  this 
country  the  increase  of  the  warlike  armament  of  any  foreign  ship  of  war  is  not . 
permitted  at  all.  Whether  it  belongs  to  a  state  at  peace  or  at  war  with  those  with 
whom  we  are  not  at  war  is  no  question  ;  our  ports  are  not  to  be  disturbed  by  a  [519] 
warlike  armament  at  all.  But  then  everything  or  anything  else  may  be  done  for  the 
purpose  of  mere  navigation ;  any  sea  damage  to  the  ship  or  tackle  may  be  repaired. 
If  a  vessel  be  capable  of  repair,  she  may  be  equipped,  furnished,  and  fitted  out ;  if  a 
steamer,  she  may  be  supplied  with  coals,  in  order  that  she  may  reach  a  port  of  her 
own  country  in  safety.  One  conclusion  clearly  to  be  drawn  from  this  is,  that  whereas 
in  the  United  States  foreign  vessels,  vessels  of  war,  of  one  belligerent  were  not 
allowed  to  increase  their  warlike  force  if  the  United  States  were  at  peace  with  the 
other  belligerent,  in  the  British  dominions  a  foreign  vessel  of  war  is  not  allowed  to 
increase  its  warlike  force  at  all  under  any  circumstances.  The  one  may  be  ascribed 
to  some  doctrine  of  neutrality ;  the  other  to  a  wish  to  preserve  the  peace  of  the 
British  ports,  and  not  to  allow  them  to  be  made  places  of  warlike  equipment  for 
foreign  vessels  at  all. 

But  there  is  another  result  more  worthy  of  observation.  It  is,  I  presume,  conceded 
that  a  Federal  vessel  of  war,  damaged  by  storm,  may  put  into  an  English  port,  and 
may  refit  and  repair  so  far  as  is  necessary  to  make  it  again  navigable  in  order  to  reach 
its  own  country.  The  8th  section  of  the  statute  by  implication  permits  all  that  it 
does  not  forbid.  A  Federal  vessel  of  war  coming  into  our  ports  would  be  allowed  no 
doubt  to  repair  sea  damage  and  to  supply  lost  stores,  in  order  to  reach  some  other 
port,  but  the  shipbuilder  in  our  port  would  be  equipping,  furnishing,  and  fitting  out 
that  vessel  knowing  that  the  commander  might  cruize  and  commit  hostilities  against 
the  so-called  Confederate  States.  But  does  the  shipbuilder  commit  a  misdemeanor? 
Certainly  not.  Or  is  the  vessel  forfeited  1  Certainly  not.  If  the  argument  for  the 
prosecution  be  well  founded,  and  the  construction  of  the  statute  by  the  counsel  for 
the  Crown  be  correct,  the  shipbuilder  who  [520]  repaired  any  damage  to  a  vessel  ,of 
war  belonging  to  either  of  the  belligerents  would  be  liable  to  a  prosecution  as  much 
as  any  of  the  present  defendants. 

I  now  come  to  the  7th  section  itself,  and  to  the  terms  in  which  the  statute  enacts 
that  persons  doing  certain  acts  with  a  certain  intent  shall  be  deemed  guilty  of  a  mis- 
demeanor. It  is  necessary  carefully  to  separate  the  act  itself  from  any  attempt  or 
endeavour  to  commit  it,  and  to  simplify  the  inquiry  as  to  how  the  sfcitute  should  be 
construed.  I  will  take,  as  the  information  does,  one  of  the  prohibited  matters,  "  equip," 
for  instance,  and  examine  that  alone,  without  reference  to  the  others,  and  without 
reference  to  attempting,  procuring,  aiding,  assisting,  &c.  The  clause  would  then  run 
thus  :  "  If  any  person  within  any  part  of  her  Majesty's  dominions,  in  the  United 
Kingdom  or  beyond  the  seas,  without  the  leave  and  licence  of  her  Majesty,  shall 
equip  any  ship  or  vessel  with  intent,  or  in  order  that  such  ship  or  vessel  shall  be 
employed  in  the  service  of  any  foreign  state  or  government  as  a  transport  or  storeship, 
or  with  intent  to  cruize  or  commit  hostilities  against  any  state  or  government  with 
whom  her  Majesty  shall  not  then  be  at  war,  every  such  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor."     Two  questions  obviously  arise  upon  the  construe- 
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tion  of  these  expressions, — 1st,  Whose  intention  is  it  which  is  meant  by  the  Actl 
and,  2ndly,  What  is  the  meaning  of  the  word  "  equip  "  1  It  is  difficult  to  make  out 
what  was  the  intention  of  those  who  framed  this  clause,  as  to  the  manner  in  which  it 
should  be  broken  up  into  parts,  and  then  be  put  together  so  as  to  present  all  the 
alternatives  contemplated.  Probably,  I  think  one  may  say  certainly,  it  could  not 
mean  that  "  with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in 
the  service  of  any  foreign  prince,  state,"  &c.,  "as  a  transport  or  store  ship,"  should 
stand  alone  without  some  subsequent  matter  being  [521]  added,  for  that  would  make 
it  a  misdemeanor  to  furnish  a  transport  or  store  ship  to  any  foreign  prince,  &c.,  without 
any  regard  to  his  being  at  peace  or  war  with  any  state  or  government  with  whom  the 
sovereign  of  this  country  should  not  then  be  at  war. 

It  is  probable  that  the  words  "against  any  foreign  prince,  state,"  &c.,  should  follow 
the  word  "  storeship  " ;  and  then  the  effect  of  the  clause  would  be  to  make  it  a  mis- 
demeanor to  equip  a  ship  or  vessel  as  a  storeship  with  intent  and  in  order  that  such 
ship  should  be  employed  in  the  service  of  any  foreign  prince,  &c.,  as  a  transport  or 
storeship  against  any  prince,  state,  &c.,  with  whom  our  sovereign  should  not  then  be 
at  war,  or  with  intent  to  cruize  and  commit  hostilities  against  any  such  prince,  state, 
or  potentate ;  and  some  twenty-four  of  the  ninety-eight  counts  are  founded  upon  this 
view  of  the  section.  Or  the  alternative  may  be,  "  as  a  transport  or  storeship,  or  with 
intent  to  cruize  or  commit  hostilities,"  &c. ;  and  then  the  effect  of  the  clause  would  be 
to  make  it  a  misdemeanor  to  equip  a  ship  with  intent  or  in  order  that  she  might  be 
employed  by  one  belligerent  as  a  transport  or  with  intent  to  cruize  or  commit  hostilities 
against  the  other. 

It  is  certainly  to  be  regretted  that  the  wisdom  and  sagacity  which  the  Attorney 
General  discovers  in  adjusting  the  verbal  differences  between  our  statute  and  the  prior 
Act  of  Congress,  were  not  exercised  in  baffling  the  enemy  of  the  Bill,  who,  by  levelling 
it  at  transports  and  storeships,  as  well  as  ships  of  actual  war,  has  thrown  the  whole 
clause  into  great  confusion,  which  I  presume  it  is  suggested  that  he  meant  to  do  by 
speaking  of  him  as  "not  originally  a  friend  to  the  Bill,"  and  as  having  made  the 
alteration  "in  Committee."  But  neither  this  Court,  nor  any  other  Court,  can  construe 
any  statute,  and  least  of  all  a  criminal  statute,  by  what  counsel  are  pleased  to  suggest, 
were  alterations  made  in  [522]  Committee  by  a  Member  of  Parliament,  who  was  "  no 
friend  to  the  Bill,"  even  though  the  Journals  of  the  House  should  give  some  sanction 
to  the  proposition.  This  is  not  one  of  the  modes  of  discovering  the  meaning  of  an 
Act  of  Parliament  recommended  by  Plowden,  or  sanctioned  by  Lord  Coke  or  Blackstone. 
Where  two  intents  are  mentioned,  and  they  are  put  in  the  alternative,  thus,  an  intent 
to  do  such  a  thing,  or  an  intent  to  do  another,  the  obvious  and  the  grammatical  mode 
of  reading  the  clause  would  be  to  make  the  two  intentions  the  alternatives — but  most 
of  the  counts  in  the  information  (about  seventy-two)  combine  the  two  intents  together, 
and  in  effect  turn  "or"  into  "and,"  and  charge  the  defendants  with  "equipping,"  &c., 
the  ship,  with  intent  that  the  ship  should  be  employed  in  the  service  of  one  belligerent 
with  intent  to  cruize  and  commit  hostilities  against  the  other  belligerent,  with  which 
her  Majesty  was  not  then  at  war.  If  this  mode  of  reading  the  7th  section  be  not 
correct,  seventy-two  of  the  counts  are  improperly  framed,  *and  the  statute  does  not 
warrant  their  making  any  such  charge.  But,  assuming  it  to  be  correct,  then  the 
question  arises  whose  intent  does  the  information  mean  ?  Who  is  it  that  the  informa- 
tion charges  with  an  intent  to  cruize  and  commit  hostilities]  According  to  all  the 
rules  of  pleading,  it  must  be  the  intent  of  the  person  committing  the  act;  and  this 
view  would  make  all  the  counts  in  substance  to  mean  much  the  same  thing ;  that  is 
to  say  with  reference  to  the  intent.  There  was  no  direct  evidence  that  the  persons 
"equipping,  fitting  out,"  &c.,  or  "aiding,  assisting,"  &c.,  "in  equipping,"  &c.,  had  any 
intention  to  cruize  or  commit  hostilities  at  all ;  and,  if  so,  the  whole  charge  would 
fail  altogether.  The  Attorney  General  would  read,  "  with  intent  to  commit  hostilities," 
as  if  the  expression  were,  with  intent  that  hostilities  should  be  committed  by  somebody ; 
but  that  mode  of  reading  the  expres-[523]-sion  is  contrary  to  the  rules  of  pleading  and 
to  all  authority  on  the  subject :  and  especially  it  seems  to  me  to  be  contrary  to  what 
was  decided  in  T/u  United  Slates  v.  Quincy,  of  which  a  full  report  is  given  in  the 
appendix  to  the  trial.  I  wish  to  call  particular  attention  to  this  case,  and  to  the  two 
answers  of  Mr.  Jefferson  (ante,  p.  478,  note  (a)),  referred  to  by  the  Solicitor  General 
in  the  course  of  his  argument.  I  think  that  those  answers  lead  to  a  construction  quite 
different  from  that  suggested  by  the  counsel  for  the  Crown.     Mr.  Jefferson's  answers 
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clearly  shew  what  was  the  opinion  of  the  American  Government ;  and  the  decision  of 
the  Supreme  Court,  in  The  United  States  v.  Quincy,  is  the  best  authority  as  to  the  state 
of  the  law.  The  first  answer  refers  to  arms  and  ammunition — not  to  ships  at  all. 
Mr.  Jefferson  says,  "  Our  citizens  have  been  always  free  to  make,  vend,  and  export 
arms.  It  is  the  constant  occupation  and  livelihood  of  some  of  them.  To  suppress 
those  callings  (the  only  means,  perhaps,  of  their  subsistence),  because  a  war  exists  in 
foreign  and  distant  countries,  in  which  we  have  no  concern,  would  scarcely  be  expected. 
It  would  be  hard  in  principle  and  impossible  in  practice." 

Why,  I  would  ask,  should  not  this  view  of  the  subject  of  industrial  pursuits  apply 
to  ships  and  shipbuilders  in  England  1  In  America  it  apparently  does  apply.  The 
second  answer  relates  to  ships,  but  Mr.  Jeflferson  does  not  say  anything  in  disapproba- 
tion of  a  mere  supply  of  ships,  even  ships  of  war.  What  he  says  is  this,  "  But  the 
practice  of  commissioning,  equipping,  and  manning  vessels  in  our  ports  to  cruize  on 
any  of  the  belligerent  parties  is  entirely  disapproved,  and  the  government  will  take 
effective  measures  to  prevent  it,"  and  accordingly  the  3rd  section  of  the  Act  of  Congress 
is  directed  against  fitting  out  and  arming,  and  also  against  commissioning.  The  7th 
section  of  our  Act  is  directed  against  equipping,  furnishing,  fitting  out,  or  [524] 
arming,  and  also  against  commissioning.  But  there  is  not  a  single  syllable  against 
shipbuilding,  or  selling,  or  making  for  sale,  ships,  even  of  a  warlike  character.  So 
with  respect  to  the  law  and  the  construction  of  the  American  Act  of  Congress.  The 
Judgment  delivered  by  Mr.  Justice  Thompson  in  the  United  States,  in  the  case 
The  United  States  v.  Quincy,  gives  to  the  citizens  of  the  United  States  a  right  to  send 
armed  vessels  out  of  their  ports.  It  aims  at  preventing  the  citizens  themselves  from 
committing  hostilities  against  foreign  powers  at  peace  with  the  United  States,  but 
leaves  them  at  perfect  liberty  to  sell  the  vessel  to  one  of  the  belligerents,  and  pro- 
vided hostilities  are  not  committed  by  the  citizens  of  the  United  States  there  is  no 
breach  of  the  law.  The  accompanying  remark  of  the  learned  Judge  which  immedi- 
ately follows,  proves  that  the  Attorney  General  is  endeavouring  to  enforce  against 
British  shipbuilders  a  principle  which  the  Supreme  Court  of  the  United  States  alto- 
gether repudiates  as  applicable  to  citizens  of  the  United  States.  If  our  statute  was 
passed  to  give  to  the  United  States  and  other  countries  the  same  advantage  that 
their  Act  of  Congress  gave  to  us,  there  may  be  a  reciprocity  in  words,  but  there  is  no 
reciprocity  in  reality  and  in  construction  if  the  argument  for  the  prosecution  is  to 
prevail.  Mr.  Justice  Thompson  says,  "All  the  latitude  necessary  for  commercial 
purposes  is  given  to  our  citizens,  and  they  are  restrained  only  from  such  acts  as  are 
calculated  to  involve  the  country  in  war,"  which  I  understand  to  mean,  that  the 
citizens  of  the  United  States  have  a  right  to  build  what  ships  they  please,  and  dispose 
of  them  as  they  please,  provided  they  do  not  themselves  take  part  in  the  war,  and  the 
ships  are  not  employed  by  them  to  commit  hostilities.  And  what  pretence  is  there 
for  giving  to  our  Foreign  Enlistment  Act,  with  respect  to  shipbuilding,  a  construction 
totally  diff'erent  from  that  which  the  Act  of  Congress  bears,  [525]  according  to  the 
judgment  of  the  American  Judges  themselves  in  their  Supreme  Court '? 

There  is,  indeed,  a  difference  of  expression  between  the  Act  of  Congress  and  our 
statute ;  they  have  merely  the  words  "  with  intent,"  we  have  "  with  intent  or  in 
order."  The  Attorney  General  says  that  he  supposes  that  the  words  "in  order" 
were  added  to  avoid  some  evasion  or  quibble.  I  believe  that  they  were  added  to 
leave  no  doubt  as  to  the  meaning ;  the  expression  "  in  order "  is  explained  in  Todd's 
Johnson  to  signify  "  means  to  an  end,"  and  Jeremy  Taylor,  Tillotson,  and  Swift,  are 
quoted  as  authorities ;  the  passage  from  Swift  is,  "  One  man  pursues  power  in  order 
to  wealth  "  that  is,  power  is  the  "  means,"  wealth  is  "  the  end."  And  the  7th  section 
forbids  equipping  a  ship  or  vessel  as  a  "means"  to  the  "end"  of  cruizing,  or  com- 
mitting hostilities.  In  all  common  sense  and  understanding,  if  the  nature  of  the 
equipment  has  no  reference  whatever  to  the  commission  of  hostilities,  it  cannot  be 
the  "means  to  that  end,"  and  there  is  no  breach  of  the  statute  by  that  sort  of  equip- 
ment. Webster's  American  Dictionary  gives  precisely  the  same  explanation  of  the 
words  "in  order."  And  this  leads  me  to  remark  that  even  the  word  "intent"  alone, 
and  without  "  in  order,"  which  is  put  in,  as,  I  think,  to  explain  it  and  give  it  the  true 
meaning  which  an  English  lawyer  would  assign,  ought  not  to  lead  to  a  ditferent  con- 
clusion. The  Attorney  General  seems  to  think  that  if  there  be  an  intent,  and  if  any- 
thing of  whatever  kind  be  done  in  pursuance  of  it,  that  is  sufficient.  With  great 
respect  for  the  opinion  of  so  eminent  a  lawyer,  in  my  judgment  that  is  not  sufficient. 
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If  a  statute  simply  made  it  a  felony  to  attempt  to  kill  any  human  being,  or  to  con- 
spire to  do  so,  an  attempt  by  means  of  witchcraft,  or  a  conspiracy  to  kill  by  means  of 
charms  and  incantations,  would  not  be  an  offence  within  such  a  statute.  The  poverty 
of  language  compels  one  to  [526]  say  "  an  attempt  to  kill  by  means  of  witchcraft," 
but  such  an  attempt  is  really  no  attempt  at  all  to  kill.  It  is  true  the  sin  or  wicked- 
ness may  be  as  great  as  an  attempt  or  conspiracy  by  competent  means ;  but  human 
laws  are  made,  not  to  punish  sin,  but  to  prevent  crime  and  mischief. 

I  am,  therefore,  of  opinion,  that  the  7th  section  should  be  construed  as  if  the 
words  were  "if  any  person,"  in  the  places  mentioned,  "shall,  without  the  leave,  &c., 
equip,  as  a  means,  any  ship  or  vessel  to  the  end  that  such  ship  shall  cruize  or  commit 
hostilities;"  and  so  read,  if  after  all  the  equipping  or  furnishing  or  fitting  out  the 
ship  is  incapable  of  cruising  or  committing  hostilities,  there  has  been  no  such 
equipping,  &c.,  as  the  statute  was  intended  to  prevent. 

And    this   brings    me    to  the  meaning   of  the  words  "equip,    furnish,    fit   out," 
and  "arm,"  for  they  must  all  be  considered  together;  and  the  question  is  not  so 
much  what  did  the  legislature  mean,  as  what  is  the  meaning  of  what  they  have  said 
— of  the  words  they  have  used.     A  clause,  admitted  to  be  awkwardly  framed,  by  no 
means  free  from  difficulty  and  of  considerable  doubt,  was  scarcely  worth  the  very 
minute  criticism  and  comparison  which  it  has  received  ;    but  on  the  part  of   the 
prosecution  it  is  contended  that  the  7th  clause  was  meant  to  put  ships  constructed 
for  war  or  adapted  to  war  upon  a  footing  different  from  any  other  munitions  of  war ; 
to  leave  cannon  of  every  description,  arms  of  all  sorts,  gunpowder,  and  shot  and  shell, 
to  be  freely  supplied  to  either  belligerent,  but  that  no  ship  or  vessel  of  a  warlike 
character  in  any  respect  was  to  be  furnished  to  a  belligerent  with  whom  this  country 
was  not  at  war.     If  this  had  been  the  object  of  our  legislature,  it  might  have  been 
accomplished   by  the   simplest   possible   piece   of   legislation ;    it  might  have   been 
expressed  in  language  so  clear  that  no  human  being  could  entertain  a  doubt  about 
it,  instead  of  the  awkward,  difficult,  and  doubtful  clause,  which  it  is  admitted  on  the 
[527]  part  of  the  Attorney  and  Solicitor  General,  we  have  to  deal  with.     It  cannot 
be  suggested  that  the  object  was  to  conceal  from  the  shipbuilders  the  ultimate  effect 
of  the  clause,  and  to  prevent  a  clamour  on  the  part  of  the  builders  of  ships,  that  they 
were  interfered  with  in  a  way  which  the  casters  of  cannon  and  the  makers  of  gun- 
powder were  not.     There  is  not  a  syllable  in  the  Act  of  Parliament,  nor  in   any- 
thing connected  with  it,  nor  in  any  cotemporary  proclamation,  speech,  or  publication 
of  any  kind  professing  to  put  ships  on  a  footing  different  from  any  other  implement 
of  war ;  and  it  was  admitted  most  distinctly  by  the  Attorney  General,  and  I  think 
correctly  enough,  but  there  was  no  foundation  for  any  such  distinction  in  international 
law.     But  what  is  the  ground  of  this  distinction  between  cannon,  ammunition,  and 
other  articles  of  that  description,  and  ships  1     I  think  it  was  insisted  upon  entirely 
without  any   sufficient   foundation.     The   Attorney   General  says,   as  I  understand 
him,  that  as  far  as  international  law  is  concerned,  there  is  no  distinction  between 
them,  and  that  the  distinction  arises  from  our  municipal  law.     He  entirely  agrees 
with  me  upon  the  subject,  except  as  far  as  the  municipal  law  makes  a  difference. 
His  expression  is,  "  I  entirely  subscribe  to  what  fell  from  the  Lord  Chief  Baron, 
at  the  trial,  that  it  could  make  no  difference  whether  there  was  a  sale  of  a  thing 
ready  made  without  a  previous  contract,  or  a  delivery  under  a  contract."     No  doubt, 
he  says,  that  would  be  so  if  no  legislation  made  a  difference,  and  he  considers  that  the 
Foreign  Enlistment  Act  made  that  difference,  and  his  reason  is  a  singular  one.     He 
says  that  her  Majesty  has  the  power  whenever  she  pleases  to  prohibit  every  other 
species  of  contraband  trade,  but  that  she  has  no  power  to  deal  with  a  ship,  so  that 
ships  are  left  out,  to  be  dealt  with  under  the  Foreign  Enlistment  Act.     The  present 
statute  forbidding  the  exportation  of  arms,  ammunition,  and  so  on,  [528]  is  the  16th 
and  17th  of  Victoria,  passed  in  1853,  founded  on  a  statute,  the  3rd  and  4th  of  William 
the  4th,  chapter  52,  passed  in  1833.     I  cannot  find  in  the  Index  to  the  Statutes  any 
earlier  one.     So  that  the  construction  of  the  Foreign  Enlistment  Act  passed  in  1819 
is  apparently  made  to  turn  upon  an  Act  passed  in  1833. 

The  result  of  the  argument  on  the  part  of  the  Crown  seems  to  be  this.  A  ship- 
builder may  build  a  ship  altogether  of  a  warlike  character,  and  may  arm  it  completely 
with  the  latest  and  most  mischievous  invention  for  the  destruction  of  human  beings, 
and  may  then  sell  it  to  one  of  two  belligerents,  with  a  perfect  fitness  for  immediate 
cruising,  and  reiuiy  to  commit  hostilities  the  instant  it  is  beyond  the  boundary  of 
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neutral  territory,  provided  there  was  no  previous  contract  or  agreement  for  it.  But 
if  there  be  any  contract  or  agreement  for  it,  it  cannot  be  made  to  order  with  the 
slightest  warlike  character  about  it,  though  this  be  part  of  the  accustomed  and  usual 
trade  of  this  country,  and  though  the  ship  leaves  our  shores  a  mere  hull  utterly 
incapable  of  cruising  or  committing  hostilities,  and  as  far  as  war  is  concerned  as 
innocent  and  harmless  as  the  mere  timber  would  be  of  which  it  is  built.  The  means 
of  evasion  which  this  furnishes  is  obvious.  A  signal,  a  word,  a  gesture,  may  convey 
an  order  wholly  incapable  of  being  proved.  It  is  unnecessary  to  dwell  upon  this  ;  it 
is  at  once  perfectly  obvious ;  and  the  real  difference  between  a  crime  and  an  act 
of  commerce  may,  in  point  of  evidence,  entirely  disappear.  To  use  an  expression 
borrowed  from  one  familar  in  Westminster  Hall  about  a  coach  and  six,  a  whole  fleet 
of  ships  might  sail  through  such  an  Act  of  Parliament  as  this,  if  this  be  the  meaning 
of  it ;  and  we  are  to  believe  that  our  legislators  exhausted  all  their  wisdom  in  settling 
the  language  of  the  7th  clause,  and  had  none  remaining  to  perceive  the  enormous  loop- 
hole which  they  had  left. 

[529]  Again,  a  British  subject  may  buy  a  vessel  of  war  rejected  by  our  navy,  fit 
it  up  and  arm  it,  and  sail  with  it  to  a  port  of  either  belligerent  to  sell  it;  but  if  either 
belligerent  should,  by  an  agent,  purchase  it  at  a  public  sale  by  auction,  he  cannot  put 
a  mast  into  it,  or  hoist  a  sale  to  reach  his  own  country  :  but  an  armed  vessel  of  either 
belligerent  may  come  into  our  ports  and  obtain  whatever  mere  naval  but  not  warlike 
stores  she  may  require,  so  as  to  enable  that  ship  to  reach  some  other  port.  Observe, 
coming  into  a  port  completely  armed,  he  may  refit  and  repair ;  but  being  altogether 
unarmed,  he  cannot  put  up  a  mast  or  a  sail  merely  to  take  that  vessel  across  the 
ocean.  I  cannot  believe  that  the  sound  construction  of  an  Act  of  Parliament  passed 
within  fifty  years  of  the  present  time  can  by  possibility  lead  to  such  an  amount  of 
inconsistency  and  absurdity,  and  I  may  add  injustice,  as  is  involved  in  the  construc- 
tion which  we  are  asked  with  so  much  earnestness  to  put  upon  this  statute.  It  seems 
to  me  to  amount  almost  to  that  degree  of  what  is  said  to  be  repugnance  to  common 
sense  which  ought,  according  to  the  golden  rule,  to  defeat  the  effect,  even  if  the  words 
conveyed  the  meaning,  which  they  certainly  do  not. 

In  my  judgment  the  Act  was  not  framed  in  order  to  make  any  difference  between 
ships  of  war,  and  guns,  ammunition,  and  other  implements  of  war,  but  to  prevent  our 
shores  from  being  made  the  points  of  departure  of  hostile  expeditions  commissioned 
and  equipped  to  commit  hostilities  against  a  belligerent  not  at  war  with  us.  The 
7th  section,  therefore,  forbids  the  issuing  or  delivering  a  commission  as  well  as 
equipping  in  order  to  commit  hostilities ;  for  without  a  commission  any  act  of 
hostility  would  be  a  clear  and  undoubted  act  of  piracy,  and  there  was  no  occasion  for 
a  new  law  against  piracy.  To  suppose  that  the  legislature  left  to  British  shipbuilders 
the  power  and  right  [530]  to  build  ships  for  war,  as  before  the  statute,  but  that  they 
meant  by  the  words  "  equip,  furnish,  and  fit  up,"  to  forbid  them  from  sailing  away, 
however  harmless  and  innocent  of  war  their  condition  might  be,  is  I,  think,  an 
unworthy  imputation  on  the  good  faith  of  those  who  made  the  law.  There  can  be  no 
doubt  they  did  not  mean  to  permit  a  ship  or  vessel  to  go  away  armed,  for  they  have 
said  so  distinctly  ;  but  "  arming  "  admits  of  many  degrees,  and  a  doubt  might  arise, 
if  the  word  "  arm  "  alone  had  been  used,  what  degree  of  arming  would  constitute  the 
offence.  But  the  degree  is  settled  and  determined  by  taking  the  whole  sentence  : 
the  ship  is  not  to  be  equipped,  &c.,  in  order  to  cruise  or  commit  hostilities ;  if  the 
equipment  amounts  to  that  the  law  is  broken  ;  if  it  does  not,  no  offence  has  been 
committed. 

With  respect  to  the  rule,  I  am  of  opinion  that  none  of  the  grounds  upon  which 
it  was  moved  ought  to  prevail,  and  that  the  rule  ought  to  be  discharged. 

Bramwell,  B.  The  law  that  governs  this  case  is  a  written  law,  an  act  of  parlia- 
ment, which  we  must  apply  according  to  the  true  meaning  of  the  words  used  in  it. 
We  must  not  extend  it  to  anything  not  within  the  natural  meaning  of  those  words, 
but  within  the  mischief  or  supposed  mischief  intended  to  be  prevented,  nor  must  we 
refuse  to  apply  it  to  what  is  within  that  natural  meaning,  because  not  or  supposed 
not  to  be  within  the  mischief. 

In  this,  as  in  other  cases  of  doubtful  meaning,  it  is  legitimate  to  resolve  that  doubt 
by  ascertaining  the  general  scope  and  object  of  the  enactment.  And,  accordingly, 
international  law  has  been  referred  to,  certain  propositions  have  been  laid  down  in 
that  necessarily  vague  science,  and  it  has  been  argued  that  the  Act  was  passed  merely 
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to  enable  the  Crown  to  enforce  the  observance  of  that  law  by  its  subjects,  and  so  it 
has  been  sought  to  find  its  meaning.  But  [531]  it  is  clear  to  me  that  the  statute 
prohibits  some  things  which  are  not,  and  I  strongly  incline  to  think  permits  some 
things  that  are,  prohibited  by  international  law.  In  the  result,  I  concur  with  the 
learned  Attorney  General,  that  the  question  which  we  have  to  answer  cannot  be 
solved  by  treating  the  statute  as  a  mere  enforcement  of  international  law. 

Again,  it  may  be  a  legitimate  mode  of  determining  the  meaning  of  a  doubtful 
document  to  place  those  who  have  to  expound  it  in  the  situation  of  those  who  made 
it ;  and  so,  perhaps,  history  may  be  referred  to,  to  shew  what  facts  existed,  bringing 
about  a  statute,  and  what  matters  influenced  men's  minds  when  it  was  made.  But  we 
know  that  in  our  legislation  an  argument  may  be  used  in  support  of  the  principle  of 
a  Bill  which  is  consistent  with  particular  provisions  of  great  variety ;  and  we  know 
that  in  all  legislation  where  it  is  intended  to  prohibit  a  thing,  it  may  be  necessary  to 
prohibit  others,  under  colour  of  doing  which  the  thing  intended  to  be  prohibited  may 
be  done.  This,  therefore,  affords  no  certain  clue  to  the  meaning  of  this  enactment. 
Nor  would  ascertaining  the  objects  of  the  authors  of  the  American  Act,  from  the 
provisions  of  which  in  our  Act  there  is  a  purposed  difference. 

It  becomes  necessary  then  minutely  to  scrutinize  the  words  of  our  statute,  and 
interpret  them  with  such  assistance  (if  any)  as  can  be  got  extra  its  four  corners.  Now 
it  is  no  doubt  a  penal  statute,  but  I  think  it  ought  to  be  construed  as  laid  down  by  the 
late  Mr.  Sedgwick  in  his  Book  on  Statutory  and  Constitutional  Law.  He  says,  at 
p.  326,  "  But  the  rule  that  statutes  of  this  class  are  to  be  considered  strictly,  is  far 
from  being  a  rigid  or  unbending  one ;  or  rather,  it  has  in  modern  times  been  so 
modified  and  explained  away,  as  to  mean  little  more  than  that  penal  provisions,  like 
all  others,  are  to  be  fairly  construed  according  to  the  legislative  intent  as  expressed  in 
the  enactment ;  the  Courts  refusing  on  the  [532]  one  hand  to  extend  the  punishment 
to  cases  which  are  not  clearly  embraced  in  them,  and  on  the  other,  equally  refusing  by 
any  mere  verbal  nicety,  forced  construction,  or  equitable  interpretation,  to  exonerate 
parties  plainly  within  their  scope ; "a  passage  in  which  good  sense,  force  and  propriety 
of  language  are  equally  conspicuous  ;  and  which  is  amply  borne  out  by  the  authorities, 
English  and  American,  which  he  cites.  And  I  must  here  record  the  well-founded 
remark  of  the  Attorney  General  to  the  effect,  that  whereas  formerly  statutes  being 
extended  equitably,  as  it  was  called,  beyond  their  natural  meaning,  penal  statutes 
were  exempt  from  such  extension  ;  now  that  such  liberties  are  not  taken  with  statutes, 
there  is  no  reason  for  construing  penal  statutes  on  such  different  principles  as  were 
formerly  applied.  Nor,  I  confess,  can  I  think  that  the  interests  of  the  shipbuilding  or 
any  other  trade  are  so  concerned  in  this  matter  as  to  afford  an  argument  in  favour  of 
the  defendant's  construction. 

I  now  come  to  the  very  words  of  this  much  debated  section  7.  I  leave  out  all 
which  are  needless  to  the  matter  in  hand.  I  am  satisfied  that  the  words  "  equip 
furnish,"  and  "  tit  out,"  are  not  limited  to  transports  and  storeships.  The  rule  which 
interprets  "reddendo  singula  singulis,"  cannot  apply  here;  because  all  the  words 
"equip,  furnish," and  "fit  out,"  are  sensible  in  reference  to  vessels  intended  to  cruise 
or  commit  hostilities.  The  section  reads  thus :  "  If  any  person  within  any  part  of 
the  United  Kingdom  shall  equip,  furnish,  fit  out,  or  arm  any  ship  or  vessel  with 
intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  as  a  transport  or  storeship,  or  with  intent  to  cruise  or  commit  hostilities  " 
&c.  Now  we  have  to  ascertain  the  meaning.  On  the  part  of  the  Crown  it  is  said 
that  if  there  is  an  intent  that  the  ship  shall  be  employed  in  the  service  of  any  foreign 
prince,  with  intent  to  cruise  or  commit  hostilities,  any  equipment  with  [533]  that 
intent  is  sufficient,  however  unfit  to  accomplish  such  intent ;  that  the  rigging,  victual- 
ling, manning,  and  other  parts  of  equipment  are  lawful  or  not  according  to  the  intent 
with  which  the  ship  will  be  used  by  those  for  whom  they  are  done.  This  is  said  to 
be  according  to  the  very  words  of  the  statute.  Supposing  it  to  be  so,  it  seems  to  me 
that  the  difficulty  is  only  shifted  ;  that  the  question  remains  and  becomes  this  What 
is  the  meaning  of  the  words  "  with  intent  or  in  order  that  such  ship  shall  be  employed 
in  the  service  of  any  foreign  prince  with  intent  to  cruize  or  commit  hostilities?"  Does 
the  expression  mean  with  intent  or  in  order  that  by  means  of  such  equipment  she  may 
cruize  or  commit  hostilities,  that  she  shall  be  in  a  condition  for  proximate  hostilities 
so  that  the  port  which  she  leaves  will  be  a  "station  of  hostilities'?"  or  does  it  mean' 
as  contended  by  the  Crown,  than  an  intent  is  within  the  statute,  where  the  equipment 
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is  in  order  that  she  may  be  employed  in  the  service  of  a  foreign  prince,  though  further 
acts  on  his  part  are  necessary  to  enable  her  to  cruize  or  commit  hostilities'? 

I  think  that  this  is  a  correct  statement  of  the  question,  and  it  seems  to  me  that  it 
must  be  answered  adversely  to  the  Crown's  contention.  I  think  that  the  fair  and 
natural  meaning  of  the  words  is,  that  the  equipment  must  be  fit  for  cruizing  or  the 
commission  of  hostilities.  The  word  " intent " before  to  "cruize  or  commit  hostilities" 
seems  put  there  on  purpose  to  shew  this.  But  I  dislike  relying  on  a  single  word.  Let 
it  then  be  rejected,  and  the  statute  read  thus  :  "  If  any  person  shall  equip  any  ship 
with  intent  or  in  order  that  such  ship  shall  be  employed  in  the  service  of  any  foreign 
prince  to  cruize  or  commit  hostilities."  Now  what  would  be  the  meaning  if  the  words 
were,  "  if  any  person  shall  equip  any  ship  with  intent  or  in  order  that  such  ship  shall 
cruize  or  commit  hostilities  in  the  service  of  any  foreign  prince?"  Surely  that  would 
require  an  equipment  [534]  suited  for  such  cruising.  Do  those  words  differ  from  the 
following :  "  If  any  person  shall  equip  any  ship  with  intent  or  in  order  that  such  ship 
or  vessel  shall  be  employed  to  cruize  or  commit  hostilities  in  the  service  of  any  foreign 
prince?"  And  do  these  latter  words  differ  from  those  in  the  statute?  I  think  not. 
Take  Mr.  Mellish's  illustration.  If  the  words  were,  "  equip  with  intent  or  in  order 
that  the  ship  shall  be  employed  in  the  service  of  a  merchant  in  the  whale  fishery," 
could  it  be  said  that  any  equipment  or  intent  would  be  within  the  Act,  unless  the 
equipment  was  or  was  meant  to  be  fit  for  whaling? 

I  think  that  this  is  the  plain,  fair,  and  natural  meaning  of  the  words  by  themselves, 
but  there  are  collateral  considerations  to  the  same  effect.  Building  is  not  prohibited, 
selling  is  not  prohibited.  I  do  not  agree  with  Mr.  Mellish  that  if  the  statute  does  not  pro- 
hibit building,  it  must  necessarily  permit  equipping.  It  is  possible  that  the  legislature 
meant,  ''You  may  build,  which  is  harmless  unless  you  equip,  and  that  you  may  not 
do."  But  it  seems  to  me  that  the  omission  of  "build"  and  "sell"  shews  that  some- 
thing beyond  a  harmless  ship  and  equipment  was  meant  to  be  prohibited.  It  may  be 
said  that  selling  an  equipped,  armed,  and  manned  ship  is  not  prohibited,  in  words  at 
least,  and  therefore  that  no  argument  can  be  derived  from  the  omission  of  "build  "  and 
"sell."  My  answer  is  that  there  are  no  ready-made  ships  equipped  and  armed  for 
sale,  they  are  done  to  order ;  there  was  no  need  therefore  to  prohibit  what  never  has 
happened  or  could  happen.  Such  a  prohibition,  therefore,  would  be  useless,  whereas 
a  prohibition  of  building  and  selling  would  not. 

Again  Mr.  Karslake's  argument  comes  in  :  A  man  has  a  ship  for  sale ;  he  may  sell 
it  to  a  belligerent  if  he  does  nothing  to  it;  he  may  equip  it  if  the  buyer  means  to  use 
it  as  a  packet  ship,  but  the  same  equipment  is  unlawful  if  the  buyer's  intent  is  different. 
So  that  the  misdemeanor  [535]  is  committed  or  not,  according  to  the  intent,  not  of 
the  equipper,  but  of  his  customer.  Because,  suppose  the  equipper  says,  and  truly, 
"  I  equipped  it,  that  the  buyer  might  do  as  he  pleased  with  it.  I  cared  not  what  that 
was,"  what  intent  is  there  then  in  the  equipper's  mind  that  she  shall  be  employed  to 
cruize?  Moreover,  the  words  are,  "in  order  that,"  &c.  Can  there  be  an  equipment 
in  order  that  a  vessel  may  be  employed  to  cruize  unless  the  equipment  is  calculated 
to  enable  her  to  do  so?  Again,  surely  the  equipment  of  a  vessel  "with  intent  or  in 
order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince  as  a  store  ship  or  transport,"  means  an  equipment  as  such,  or  an  intent  that 
such  equipment  should  enable  it  so  to  be  employed.  Read  the  enactment  without  the 
word  "employed,"  and  can  there  be  a  doubt  of  the  meaning?  Does  the  use  of  that 
word  make  any  difference  ?  1  think  it  cannot  properly  be  said  that  a  man  does  an  act 
with  intent,  unless  he  intends  the  act  to  bring  about  the  thing  intended,  or  unless  the 
act  is  particularly  fitted  to  do  so.  Thus,  if  a  man  builds  a  ship  in  which  he  means  to  go 
on  a  whaling  voyage,  he  builds  with  the  intent  that  the  ship  shall  go  on  a  whaling  voyage 
though  unfit  for  whaling ;  but  if  he  builds  her  for  another,  he  does  not  build  her  with 
intent  that  she  shall  go  whaling  unless  he  particularly  adapts  her  to  that  service.  In 
this  case,  if  "building"  with  intent  that  the  vessel  should  be  employed  to  cruize  had 
been  forbidden,  I  think  the  forfeiture  would  have  been  incurred,  for  by  her  build  she  is 
particularly  adapted  for  that  purpose ;  but  the  word  "  equip  "  is  used,  and  there  is  no 
forfeiture  unless  there  is  an  equipment  particularly  fitting  her  for  cruizing,  the  equipper 
himself  not  intending  to  cruize  in  her. 

I  now  come  to  section  8.  This  section  is  relied  on  by  counsel  of  great  ability  on 
each  side  as  being  in  his  favour.  [536]  It  seems  to  me  to  be  strong  for  the  defen- 
dants.    It,  by  implication,  permits  any  equipment  to  a  vessel  already  armed,  provided 


2  H.  &  C.  537.  THE    ATTORNEY    GENERAL    V.  SILLEM  225 

it  is  not  an  equipment  for  war.  If  the  "  Alabama,"  with  her  armament,  could  run 
into  an  English  port,  whatever  was  done  to  her  in  this  country  before,  in  the  way  of 
equipment,  could  be  done  now  lawfully,  and  she  might  sally  forth  armed  and  equipped, 
though  it  is  said  the  equipment  alone  was  unlawful.  It  is  said  that  such  ship  must 
have  been  equipped  before,  but  she  may  have  lost  her  masts,  sails,  or  screw,  and 
according  to  the  argument  of  the  Crown,  they  may  be  replaced  if  she  is  armed  already, 
but  not  if  she  is  unarmed.  Or  she  may  come  here  armed,  and  have  her  equipment 
bettered  to  any  extent ;  she  may  have  new  masts,  rigging,  sails,  boilers,  or  engines, 
but  any  one  of  these,  if  she  is  unarmed,  is  unlawful. 

Further,  in  section  2,  British  subjects  are  prohibited  from  serving  in  vessels  used, 
fitted  out,  or  equipped,  or  intended  to  be  used  for  any  warlike  purpose.  Surely  the 
vessel  in  which  service  is  prohibited  by  this  section  must  be  capable  of  fighting. 
Again,  the  title  and  preamble  both  shew  that  the  statute  was  directed  against  fitting 
out  and  arming  for  warlike  purposes  and  operations.     Section  2  is  in  the  same  sense. 

It  is  said  that  this  construction  requires  the  vessel  to  be  armed  to  be  within  the 
Act,  and  that  so  the  words  "  furnish,  fit  out,  and  equip "  are  superfluous.  I  agree 
that  they  are  not  to  be  so  treated,  if  it  can  be  avoided,  though  I  strongly  incline  to 
think  that  the  person  who  used  them  attached  no  very  definite  idea  to  them.  In  the 
title  it  is  "  fit  out  or  equip,"  without  "arm."  In  the  preamble  it  is  "fit  out  and  equip 
and  arm."  In  section  2  it  is  "used,  fitted  out,  or  equipped,  or  intended  to  be  used 
for  any  warlike  purpose."  In  section  7  the  words  are  "  equip,  furnish,  fit  out  or  arm." 
Surely  no  precise  idea  was  in  the  mind  of  the  author  of  [537]  these  varying  though 
similar  expressions.  The  probable  intent  was  to  use  sufficiently  comprehensive  words, 
and  to  avoid  such  a  question  as  whether  a  ship  was  "  armed  "  strictly  speaking,  and 
to  make  it  enough  if  she  was  equipped  for  warlike  purposes.  Such  a  case  may  well 
be,  that  the  ship,  though  not  armed,  is  equipped  for  warlike  purposes.  By  "armed," 
I  suppose  it  would  be  meant  ordinarily  that  she  had  cannon,  but  if  she  had  a  fighting 
crew,  muskets,  pistols,  powder,  shot,  cutlasses,  and  boarding  appliances,  she  might 
well  be  said  to  be  equipped  for  warlike  purposes,  though  not  armed. 

On  these  grounds,  independently  of  authority,  and  on  the  very  words  of  the  Act, 
I  think  that  the  construction  contended  for  by  the  Crown  is  wrong,  and  that  that  of 
the  defendants,  prominently  put  by  Mr.  Mellish,  is  right,  viz.,  that  the  section  prohibits 
that  equipment  only  which  is  itself  such  that  by  means  of  it  the  vessel  can  commit 
hostilities,  and  that  no  equipment  which  gives  no  means  of  attack  and  defence  is 
within  section  7. 

It  may  be  said  that  this  is  a  lawyer's  mode  of  dealing  with  the  question,  merely 
looking  at  the  words.  It  is  so,  and  I  think  it  right.  A  Judge,  discussing  the  meaning 
of  a  statute  in  a  Court  of  law,  should  deal  with  it  as  a  lawyer  and  look  at  its  words. 
If  he  disregards  them  and  decides  according  to  its  makers'  supposed  intent,  he  may 
be  substituting  his  for  theirs,  and  so  legislating.  As  has  been  excellently  said,  "  Better 
far  be  accused  of  a  narrow  prejudice  for  the  letter  of  the  law,  than  set  up  or  sanction 
vague  claims  to  discard  it  in  favour  of  some  higher  interpretation,  more  consonant 
with  the  supposed  intentions  of  the  framers  or  the  spirit  which  ought  to  have  animated 
them."  Important  as  are  the  objects  of  this  statute,  it  must  be  construed  on  the  same 
principles  as  one  regulating  the  merest  point  of  practice  or  other  trifling  matter. 

[538]  But  I  am  willing,  as  far  as  possible,  to  look  beyond  the  mere  words  of  the 
enactment,  to  look  at  its  general  scope  and  intent,  and  to  take  what  is  called  a  broader 
view.  In  my  opinion  the  statute  was  intended  to  prevent  any  of  the  subjects  or 
territories  of  this  country  from  being  belligerent ;  to  prevent  them  from  being  immedi- 
ately or  proximately  concerned  in  hostilities  between  foreign  belligerents.  With  this 
object  it  forbids  British  subjects  to  enlist  in  foreign  service  for  hostile  purposes  every- 
where, whether  the  enlistment  is  in  or  out  of  the  Queen's  dominions.  It  forbids  every 
one,  whether  a  subject  or  not,  to  enlist  persons  within  the  Queen's  dominions.  It 
forbids  the  fitting  out  of  vessels  of  war  in  the  Queen's  dominions  by  all  persons, 
whether  the  Queen's  subjects  or  not.  It  thus  forbids  the  British  subject  being  a 
combatant,  and  the  British  territory  a  station  of  hostilities.  It  is  personal  and  local 
to  the  extent  of  the  Queen's  sovereignty.  It  does  not  forbid  the  British  subject,  if 
abroad,  from  fitting  out  and  arming  a  ship,  nor,  if  here,  from  building  and  peacefully 
equipping  it.  Those  provisions  of  the  statute  which  forbid  enlistments  of  British 
subjects  anywhere,  go  beyond  the  municipal  enforcement  of  international  law,  but  as 
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far  as  those  of  the  provisions  of  section  7,  now  in  question,  are  concerned,  it  was 
intended  to  prevent  the  subjects  of  this  realm  giving  cause  of  complaint  of  violation 
of  international  law  by  making  the  country  a  station  of  hostilities.  I  think  that  a 
vessel,  departing  neither  armed  nor  equipped  so  as  to  be  capable  of  attack  or  defence, 
is  not  a  violation  of  international  law,  be  its  object  what  it  may.  No  doubt  the 
equipment  of  a  vessel  as  a  transport  is  prohibited  by  this  Act,  and  yet  such  a  vessel 
is  not  "  equipped  for  warlike  purposes,"  nor  is  the  port  from  which  she  departs  a  station 
of  hostilities.  But,  as  I  have  said,  I  know  that  in  some  cases  the  statute  goes  beyond 
the  rules  of  international  law  ;  in  the  provisions  in  ques-[539]-tion,  I  think  it  does 
not.  Historically  we  know  how  these  words,  inconsistent  with  the  title  and  the 
preamble,  were  introduced. 

Further,  if  we  consider  the  different  matters  brought  forward  to  assist  us  in  putting 
a  construction  on  this  act  of  parliament,  they  all  seem  to  confirm  the  opinion  which  I 
have  expressed.  There  is  no  doubt  what  was  the  origin  of  the  statute ;  what  was 
the  object  immediately  in  view.  It  was  to  prevent  the  issuing  forth  of  hostile 
expeditions  from  British  territory.  It  was  not,  to  judge  from  its  history  and  the 
speeches  made  in  reference  to  it,  to  prevent  the  departure  from  this  country  of  vessels 
incapable  of  attack  or  defence.  So  of  the  American  statute.  Its  origin  and  the  object 
immediately  in  view  are  well  known.  They  were  the  same  as  in  the  case  of  our 
statute.  Nay,  we  know  from  American  authority  that  it  was  intended  not  to  prevent 
a  commerce  in  vessels  of  war.  But  the  language  of  the  American  statute  is  decisive. 
In  section  3  the  words  are  "fit  out  and  arm."  It  is  true  the  section  proceeds,  "or  be 
concerned  in  furnishing,  fitting  out,  or  arming ;  "  but  clearly  that  means,  be  concerned 
in  any  part  of  the  whole  offence.  There  must  be  a  fitting  out  and  arming  for  any 
person  to  be  concerned  in  either.  It  is  absurd  to  suppose  that  the  statute  should 
make  it  an  offence  to  fit  out  and  arm,  and  also  an  offence,  and  an  equal  offence,  to  be 
concerned  in  fitting  out  where  there  was  to  be  no  arming.  Besides,  the  same  words 
apply  to  each  matter,  viz.,  with  intent,  &c.  Further,  section  10  of  the  American 
statute  only  applies  where  the  ship  is  built  for  warlike  purposes,  and  the  cargo 
principally  consists  of  arms  and  munitions  of  war,  and  the  number  of  men  or  other 
circumstances  render  it  probable  that  such  ship  is  intended  to  be  employed  b}'^  the 
owner  to  commit  hostilities,  &c.  It  is  clear  that  the  bond  to  be  given  under  these 
sections  could  not  be  required  in  the  case  of  [540]  the  "  Alexandra "  until  she  was 
armed  or  had  a  cargo  principally  arms  and  ammunitions  of  war. 

So,  again,  if  we  look  at  the  rights  and  the  obligations  created  by  international 
law,  if  a  hostile  expedition,  fitted  out  by  a  state,  leaves  its  territory  to  attack  another 
state,  it  is  war ;  so,  also,  if  the  expedition  is  fitted  out,  not  by  the  state,  but  with  its 
sufi"erance,  by  a  part  of  its  subjects  or  strangers  within  its  territories,  it  is  war,  at 
least  at  the  option  of  the  assailed.  They  would  be  entitled  to  say,  "  Either  you  can 
prevent  this  or  you  cannot ;  in  the  former  case  it  is  your  act  and  is  war,  in  the  latter 
case  in  self-defence  we  must  attack  your  territory  whence  this  assault  on  us  proceeds." 
And  this  is  equally  true,  whether  the  state  assailed  is  at  war  or  at  peace  with  all  the 
world. 

The  right,  in  peace  or  war,  is  not  to  be  attacked  from  the  territory  of  another 
state,  that  that  territory  shall  not  be  the  basis  of  hostilities.  But  there  is  no  inter- 
national law  forbidding  the  supply  of  contraband  of  war :  and  an  unarmed  vessel  is, 
in  my  judgment,  that  and  nothing  more.  It  may  leave  the  neutral  territory  under 
the  same  conditions  as  the  materials  of  which  it  is  made  might  do  so.  The  state 
interested  in  stopping  it  must  stop  it  as  it  would  other  contraband  of  war,  viz.,  on 
the  high  seas. 

I  have  hitherto  considered  the  case  independently  of  the  authorities.  They  are 
exclusively  American  on  the  American  statutes.  I  concur  in  the  eulogium  (ante,  p. 
512,  note)  which  the  Attorney  General  passed  on  American  legislation  and  American 
Judges  in  this  matter.  An  English  lawyer  must  rejoice  to  see  that  those  who 
administer  in  America  a  law,  in  great  part  our  common  inheritance,  administer  it  on 
the  same  fearless  and  honest  principles  as  those  on  which  I  venture  to  say  law  is 
administered  here.  The  way  to  shew  our  sense  of  their  example  is,  not  to  consider 
what  would  be  [541]  acceptable  to  their  countrymen  merely,  and  decide  accordingly, 
nor  to  be  influenced  by  the  foolish  threats  which  have  been  uttered,  but  to  decide,  as 
their  judges  have  done,  truly  and  honestly  to  the  best  of  our  ability. 

Now  there  are  but  three  decisions  to  be  noticed.     The  first  is  the  case  of  the 
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"  Independencia."(a)  It  has  not  the  slightest  bearing  on  the  present  case.  The 
"  Independencia "  was  an  armed  vessel.  Being  so,  she  came  to  Baltimore,  and  there 
had  her  fighting  crew  increased.  Mr.  Justice  Story  expressly  states,  as  a  fact  found, 
that  the  Court  is  driven  to  the  conclusion  "  that  there  was  an  illegal  augmentation  of 
the  force  of  the  '  Independencia '  in  our  ports  by  a  substantial  increase  of  her  crew. 
This  renders  it  wholly  unnecessary  to  enter  into  an  investigation  of  the  question 
whether  there  was  not  also  an  illegal  increase  of  her  armament."  As  to  the  *'  Altravida," 
he  says  there  was  '*  an  illegal  outfit  and  an  enlistment  of  her  crew  within  our  waters 
for  the  purposes  of  war."  He  decides  then  on  the  ground  of  warlike  equipment  in  the 
American  port.  I  doubt  if  Mr.  Jones  was  right  when  he  cited  this  case  to  shew  that 
it  was  not  an  authority  against  him. 

Another  case  is  that  before  Chief  Justice  Mar8hall.(i)  If  a  precedent  of  honest 
and  eloquent  indignation  was  wanted,  I  would  refer  to  his  judgment;  but  the  case 
itself,  like  the  other,  has  no  bearing  on  the  present.  The  vessel  was  "completely 
fitted  in  our  ports  for  military  operations ; "  she  could  have  fought  at  the  moment  of 
leaving  Baltimore.  She  might  have  been  subject  to  the  penalties  of  piracy,  but  she 
was  not  the  less  equipped  and  armed  for  war. 

The  next  case  is  llie  United  States  v.  Quincy.  I  say,  with  all  respect,  that  the  case 
was  wrongly  decided.  The  [542]  learned  Attorney  General  confessed  it.  It  supposes 
that  a  person  can  assist  in  doing  what  nobody  is  doing  or  trying  to  do.  It  applies  a 
pleading  test,  which  is  of  very  little  use  in  discussing  a  statute,  and  doubly  misapplies 
it.  First,  it  is  not  enough  to  use  the  words  of  a  statute  in  an  indictment,  where,  from 
their  position  in  the  statute,  they  would  have  a  different  meaning  to  what  they  would 
have  standing  alone.  Secondly,  the  objection  is  misunderstood.  Supposing  it  taken 
to  the  indictment  it  would  be,  that  the  indictment  should  have  said  "A.  was  fitting 
and  arming,  or  attempting  to  fit  and  arm,  and  the  defendant  was  assisting  to  fit." 
Further,  this  case  does  not  say  that  if  the  principal  in  the  transaction  were  indicted, 
anything  less  than  a  warlike  equipment  would  suffice ;  and  that  is  the  only  question 
before  us. 

These  authorities,  to  my  mind,  if  anything,  are  in  support  of  that  view  of  inter- 
national law  and  of  the  statutes  which  I  have  expressed.  The  history  of  our  statute, 
the  history  of  the  American  statute,  the  duties  of  international  law,  and  the  speeches 
and  acts  of  jurists  and  of  statesmen,  all  point  to  the  same  conclusion.  A  like  opinion 
was  recently  indicated  in  an  important  oificial  statement,  in  which  it  was  said  that 
"  England  was  preventing  the  departure  of  hostile  expeditions  from  her  shores."  This, 
whether  a  correct  statement  in  point  of  fact,  I  know  not ;  but  it  is  by  implication  a 
correct  statement  of  what  she  is  bound  to  do  by  international  law,  and  what  she  has 
power  to  do  by  municipal  law. 

I  am  aware  of  the  consequences  if  this  is  the  law.  A  ship  may  sail  from  a  port 
ready  to  receive  a  warlike  equipment ;  that  equipment  may  leave  in  another  vessel, 
and  be  transferred  to  her  as  soon  as  the  neutral  limit  is  passed,  or  at  some  not  remote 
port,  and  thus  the  spirit  of  international  law  may  be  violated,  and  the  letter  and 
spirit  of  the  municipal  Act  evaded.  But  as  the  law  stands,  or  as  both  laws  [543] 
stand,  I  see  no  remedy.  I  do  not  see  what  line  can  be  drawn  but  the  sharp  line  which 
Sir  Hugh  Cairns  stated.  If  it  is  unlawful  to  put  a  peaceful  equipment  on  a  ship, 
because  at  three  miles  from  the  neutral  territory  she  is  meant  to  receive  a  warlike 
equipment,  why  is  it  not  unlawful  if  the  distance  is  to  be  a  thousand  miles,  or  in  this 
case  one  of  the  Southern  ports?  If  she  may  not  sail  peacefully  equipped  to  a 
Southern  port,  why  would  it  be  lawful  to  send  there  her  parts  ready  to  be  put 
together]  If  not  those,  why  the  materials  of  which  they  could  be  made,  and  so  on? 
I  am  aware,  of  course,  that  it  would  be  easy  to  draw  a  line  and  make  a  law  prohibiting 
the  sending  forth  of  a  ship,  and  permitting  the  exportation  of  its  parts,  leaving  that 
to  be  dealt  with  as  contraband  of  war,  and  that  such  a  law  would  make  a  broader 
distinction  between  what  would  and  what  would  not  be  lawful  than  now  exists,  and 
that  its  evasion  by  sending  forth  the  parts  of  a  ship  would  be  more  difficult  and  less 
hurtful  and  irritating  to  the  opposing  belligerent.  Whether  such  a  law  would  be 
desirable  I  do  not  presume  to  suggest.  What  I  wish  is  to  shew  that  in  considering 
this  as  a  matter  of  principle,  I  have  borne  in  mind,  first,  that  the  present  law  is  capable 

(a)  7  Wheaton,  Amer.  Rep.  283,  cited  ante  as  The  Santissima  Trinidad. 

(b)  The  United  States  v.  Guinet,  Wharton's  American  State  Trials,  93. 
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of  easy  and  mischievous  evasion ;  and  secondly,  that  if  it  is  sought  to  extend  it  by 
construction,  it  is  impossible  to  stop  short  of  the  prohibition  of  the  export  of  contra- 
band of  war  generally ;  though,  thirdly,  a  positive  law  so  stopping  would  not  be 
difficult  of  enactment. 

An  argument  which  I  have  partly  dealt  with  already  has  been  used  (not  indeed 
before  us),  that  there  may  be  an  attempting  or  assisting  by  persons  who  do  not 
commit  the  complete  offence  of  equipping  or  arming.  So  there  may ;  but  there  can 
only  be  an  attempt  to  commit  an  offence  where,  if  the  attempt  succeeded,  the  offence 
would  be  committed.  A  person  can  only  assist  in  doing  an  act  where  the  act  is  to  be 
done.  Now,  there  is  one  thing  in  this  section  clear  [544]  beyond  doubt,  viz.,  that 
there  can  be  no  offence  against  it  unless  that  offence  is  committed  within  the  Queen's 
dominions ;  that  therefore,  no  one  can  attempt  contrary  to  the  provisions  of  this  Act, 
unless  the  equipment  attempted  be  meant  to  be  done  in  the  Queen's  dominions ;  and 
that  no  one  can  assist  contrary  to  those  provisions,  unless  some  one  is  equipping 
or  attempting  to  equip  within  the  Queen's  dominions.  This  was  admitted  by  the 
Attorney  General,  and  indeed  is  to  my  mind  too  plain  for  argument. 

Taking  this  view  of  the  statute,  I  think  that  a  right  direction  to  the  jury  would 
be.  If  you  are  satisfied  that  the  parties  concerned  were  equipping  or  arming,  or 
attempting  to  do  so,  the  ship  claimed,  with  intent  that  it  should  be  employed  in  the 
service  of  a  foreign  prince  to  cruise  or  commit  hostilities  against  others  as  alleged, 
find  for  the  Crown ;  but  such  equipment  or  attempted  equipment  must  be  of  a 
warlike  character,  so  that  by  means  of  it  she  is  in  a  condition  more  or  less  effective  to 
cruize  or  commit  hostilities ;  otherwise  find  for  the  claimant. 

Holding  this  opinion,  I  think  that  the  direction  of  the  Lord  Chief  Baron  was 
substantially,  if  not  verbally,  correct.  Still,  in  considering  whether  the  jury  came  to 
a  wrong  conclusion,  whether  the  verdict  was  against  evidence  or  otherwise  unsatis- 
factory, all  that  his  Lordship  said  must  be  taken  into  account,  and  though  the 
proceeding  is  penal,  if  there  had  been  any  evidence  on  which  the  jury  could  have 
acted  I  should  have  thought  that  there  ought  to  be  a  new  trial,  considering  that  the 
defendants  kept  out  of  the  box  witnesses  who  must  have  known  what  the  truth  was. 
But  interpreting  the  statute  as  I  do,  I  think  that  the  verdict  was  right.  I  have  no 
doubt  that  the  vessel  was  building  and  equipping  for  the  Confederates,  and  in  order 
that  they  might  use  her,  when  armed  and  equipped  for  hostilities,  against  the  Federals. 
This  was  being  attempted,  but  I  see  no  evidence  that  it  was  intended  to  arm  or  equip 
her  in  [545]  the  Queen's  dominions  so  as  to  be  capable  of  attack  or  defence.  On  the 
contrary,  I  believe  it  was  intended  to  evade,  not  infringe,  the  statute,  not  to  commit 
a  misdemeanor,  nor  to  do  or  attempt  to  do  what  would  cause  a  forfeiture  of  the  ship. 
I  believe  on  the  evidence  that  it  was  intended  to  deal  with  this  vessel  as  with  the 
"  Alabama,"  namely,  to  get  her  out  of  the  country,  and  give  her  her  warlike  equip- 
ment and  armament  out  of  the  Queen's  dominions.  It  is  worthy  of  remark  that  the 
information  does  not  suggest  that  it  was  intended  to  arm  her  here.  I  think,  therefore, 
that  this  other  ground  for  a  new  trial  fails,  and  that  the  direction  was  right,  and  that 
on  a  right  direction  the  verdict  for  the  defendants  was  right  on  the  evidence,  and 
consequently  that  the  rule  should  be  discharged. 

Channell,  B.  This  was  an  information  filed  by  her  Majesty's  Attorney  General, 
insisting  upon  the  forfeiture  of  a  ship  called  the  "Alexandra"  under  the  provisions  of 
the  7th  section  of  the  Foreign  Enlistment  Act. 

That  section  makes  certain  acts  done  with  respect  to  a  ship  misdemeanors.  It 
then  proceeds  to  say  "  that  every  such  ship  or  vessel  shall  be  forfeited  and  may  be 
seized,"  as  therein  provided  for. 

In  the  present  case  a  seizure  has  been  made,  and  this  seizure  had  to  be  justified 
by  the  Crown  at  the  trial  of  the  information  before  the  learned  Lord  Chief  Baron. 
Upon  that  trial  a  verdict  was  given  for  the  defendants,  and  the  learned  Attorney 
General  in  last  term  obtained  a  rule  nisi  for  a  new  trial  upon  five  grounds. 

Those  five  grounds  may  be  ranged  under  two  heads,  viz.,  those  of  misdirection, 
and  of  the  verdict  being  against  the  evidence. 

The  question  as  to  the  verdict  being  against  the  evidence  necessarily  depends  in 
some  degree  upon  the  question  [546]  whether  there  was  misdirection  or  not,  because 
we  must  see  clearly  what  were  the  questions  which  the  jury  had  to  decide,  before  we 
can  apply  the  evidence  and  see  whether  it  supports  the  finding  of  the  jury.  The 
consideration  of  the  evidence  would,  therefore,  whatever  view  1  were  to  take  on  the 
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question  of  misdirection,  come  more  appropriately  after  than  before  the  consideration 
of  the  construction  of  the  statute.  But  it  will  be  unnecessary  for  me  further  to 
revert  to  the  question  of  the  verdict  being  against  evidence,  in  the  view  which,  after 
much  anxious  consideration,  I  feel  compelled  to  take  of  the  construction  of  the  statute, 
and  of  the  effect  of  the  Lord  Chief  Baron's  direction ;  a  view  which  differs  in  some 
respects  from  the  opinions  of  the  Lord  Chief  Baron  and  of  my  brother  Bramwell,  and 
leads  me  to  a  different  conclusion  to  that  at  which  they  have  arrived,  and  which,  for 
that  reason,  and  on  account  of  the  great  respect  which  I  always  have  for  their 
opinions,  I  express  with  the  utmost  diffidence. 

Now,  under  the  head  of  misdirection,  I  include  an  inadequate  direction,  and  also 
a  direction  which,  though  right  in  the  main,  would  be  calculated  to  mislead  a  jury. 
Where  the  question  turns  upon  the  construction  of  an  act  of  parliament,  the  judge  is, 
I  think,  called  upon  to  explain  to  the  jury  the  sense  in  which  any  doubtful  word  or 
expression  in  the  Act  is  to  be  understood.  (See  Elliott  v.  The  South  Devon  Railway 
Company,  2nd  Exchequer  Keports,  p.  725.) 

In  the  consideration  of  the  question  of  misdirection,  it  will  be  convenient,  first,  to 
endeavour  to  construe  the  Act  and  see  what  direction  ought  to  have  been  given,  and 
then  to  consider  whether  the  direction  given  agrees  in  substance  with  what  ought  to 
have  been  given. 

The  Foreign  Enlistment  Act,  particularly  the  7th  section,  is  very  imperfectly 
worded.  There  is  no  doubt  that  it  was  in  a  great  measure,  but  with  what  appears  to 
me  to  be  important  variations,  penned  from  an  Act  of  the  United  [547]  States  passed 
in  Congress,  first  in  the  year  1794,  and  re-enacted  by  Congress  in  the  year  1818. 

This  circumstance  has  given  rise  to  a  great  deal  of  argument  on  both  sides.  Sir 
Hugh  Cairns  has  suggested,  apart  from  the  language  of  the  Acts  of  Congress,  certain 
k  priori  views  tending  to  shew  why  the  American  Act  was  passed  and  altered ;  and 
then,  treating  the  Acts  of  Congress  as  with  some  exceptions  identical  with  our  own, 
he  seeks  to  apply  certain  decisions  in  the  Courts  of  America  to  the  consideration  and 
construction  of  our  own  statute.  Into  this  very  wide  field  of  inquiry  he  has  constrained 
the  counsel  for  the  Crown  to  follow  him,  and  they  have  done  so  in  the  very  order  in 
which  his  argument  was  addressed  to  us.  I  do  not  say  that  any  time  was  lost,  or 
that  in  the  course  of  the  very  long  argument  that  was  addressed  to  us  any  view  was 
submitted  not  calculated  to  assist  the  Court;  but,  having  carefully  considered  the 
arguments,  I  cannot  help  thinking  that  the  decision  of  this  most  important  question 
should  proceed  on  grounds  less  wide  than  those  to  which  the  attention  of  the  Court 
has  been  so  ably  called. 

Faulty  and  imperfect  as  may  be  the  wording  of  the  7th  section  of  the  Foreign 
Enlistment  Act  (and  more  imperfect  or  faulty  wording  I  can  scarcely  conceive),  if, 
notwithstanding  all  this,  the  words  of  the  7th  section  read  with  reference  to  the 
other  part  of  the  Act  do,  by  a  reasonably  fair  interpretation  of  our  statute  and  the 
evidence,  embrace  the  case  of  the  "Alexandra,"  then  in  my  judgment  it  scarcely 
becomes  necessary  to  consider  what  have  been  the  decisions  of  the  Courts  in  America 
upon  Acts  of  Congress  in  the  main  much  the  same,  but,  in  not  unimportant  respects, 
different  from  our  own  Act. 

Whether  for  the  present  purpose  the  Foreign  Enlistment  Act  is  to  be  considered 
as  a  penal  statute,  the  Crown  in  [548]  this  case  proceeding  for  a  forfeiture  of  the  ship, 
or  is  to  be  considered  as  an  Act  for  the  first  time  creating  a  criminal  offence,  the  rule 
to  be  applied  in  order  to  its  construction  is  that  which  is  so  well  expressed  in  the 
passage  from  the  late  Mr.  Sedgwick's  treatise,  quoted  by  my  brother  Bramwell 
(ante,  p.  531),  and  to  which  pas.sage  I  need  not  advert  in  detail ;  but  I  may  say  that 
it  deserves,  in  my  judgment,  the  high  eulogium  which  my  brother  Bramwell  has 
passed  upon  it,  and  is,  I  think,  in  perfect  accordance  with  the  American  and  English 
authorities  which  that  late  learned  writer  has  cited  in  support  of  his  view. 

Now,  faulty  and  imperfect  as  the  wording  of  our  statute,  particularly  the  7th 
section,  is,  there  are  certain  matters  clear  enough,  in  my  judgment,  to  be  beyond  all 
reasonable  doubt.  First,  the  statute  is  not  a  statute  passed  either  merely  to  define 
what  shall  be  an  offence,  or  to  create  an  offence  for  the  first  time  and  to  define  its 
punishment,  but  it  is  in  its  express  intent  an  Act  aimed  at  the  prevention  of  the 
offence,  not  at  punishment  merely.  It  is,  therefore,  in  every  sense,  a  remedial  statute. 
And  secondly,  it  is  a  statute  intended  to  remedy  a  mischief,  which,  though  forcibly 
expressed,  is!  only  contingent  and  possible,  and  not  certain.     The  language  of   the 
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preamble  points  to  certain  acts  which  may  be  prejudicial  to  and  tend  to  endanger  the 
peace  and  welfare  of  the  kingdom ;  and  further,  it  goes  on  to  recite  that  the  laws  in 
force  are  not  sufficiently  effectual  for  preventing  the  same.  The  statute  has  not, 
therefore,  for  its  object  solely  the  prevention  of  acts  which,  if  done,  must  endanger 
the  peace  of  the  kingdom,  but  appears  from  the  preamble  to  be  aimed  also  at  acts  which 
may  possibly  excite  such  feelings  in  other  nations  as  will  have  that  effect.  This 
inclines  me  to  think  that  the  equipment  of  ships  to  be  [549]  employed  at  a  future 
time  for  war,  though  not  so  complete  in  this  country  that  the  ship  shall  be  at  once 
able  to  commit  hostilities,  may  be  within  the  Act. 

I  do  not,  of  course,  come  to  any  conclusion  from  the  preamble  alone  that  such  an 
equipment  is  prohibited  ;  what  we  have  to  look  at  are  the  enacting  words,  but  I  think 
that  the  preamble  is,  as  Lord  Coke  calls  it,  a  key  to  unlock  the  meaning  of  the  Act 
where  it  is  doubtfully  expressed ;  and  I  concur  in  the  decisions  which  determine 
that  the  words  of  an  enacting  clause  shall  not  be  cut  down  or  restricted  by  the 
preamble. 

So  that  if  the  case  which  I  have  mentioned  were  clearly  within  the  words  of  the 
7th  section,  but  not  within  the  mischief  as  declared  by  the  preamble,  I  should  hold 
that  it  was  prohibited  by  the  Act.  As  my  brother  Bramwell  has  remarked,  the 
legislature  often  finds  it  necessary,  in  order  to  restrain  certain  acts,  to  prohibit  other 
acts  under  colour  of  which  the  acts  to  be  restrained  may  be  done. 

Now  this  Act  has  clearly  two  distinct  and  several  objects  in  view.  The  first  is 
the  enlisting  or  engagement  without  licence  of  British  subjects  to  serve  in  foreign 
service.  There  I  agree  that  the  statute  extends  to  the  whole  world,  provided  the 
persons  enlisting  or  engaging  are  British  subjects.  The  second  object  is,  the  fitting 
out  or  equipping  in  British  dominions  of  vessels  for  warlike  purposes.  The  part  of 
the  Act  which  relates  to  the  second  of  these  objects  includes  all  persons,  whether 
British  subjects  or  not,  provided  the  offence  prohibited  by  the  Act  is  committed 
within  the  Queen's  dominions. 

I  am  not  insensible  to  the  value  of  the  arguments  which  have  been  addressed  to 
us  by  the  counsel  for  the  claimants,  founded  on  these  different  objects.  These  argu- 
ments raise  one  of  the  many  difficulties  in  the  case.  They  do  not,  however,  seriously 
affect  my  view  as  to  the  conclusion  to  which  [550]  we  ought  to  arrive.  Prohibition 
and  prevention  of  a  mischief  which  may  be  prejudicial  to  and  tend  to  endanger  the 
peace  and  welfare  of  the  kingdom  were,  as  I  have  said,  aimed  at  by  the  statute.  By 
municipal  law  every  one,  whether  a  British  subject  or  not,  being  within  the  dominions 
of  our  Sovereign,  and  claiming  the  protection  of  the  Government  of  this  country,  may 
be  bound.  Out  of  her  dominions  the  municipal  law  of  this  country  can  only  bind  the 
subjects  of  the  realm. 

We  ought  not  to  lose  sight  of  the  first  object  contemplated  by  the  Act  and 
provided  for  by  the  first  six  sections.  But  it  is  the  part  of  the  Act  which  relates  to 
the  second  object  that  principally  requires  our  attention.  That  last  part  of  the  Act, 
beginning  at  the  7th  section,  does  by  that  section  provide  against  equipping  vessels 
with  a  certain  intent,  issuing  or  delivering  any  commissions  for  ships  with  the  intent 
therein  mentioned,  and  lastly  for  the  forfeiture  of  the  ship  or  vessel.  I  have  said  that 
the  forfeiture  clause  following  the  clause  creating  certain  misdemeanors  applies  to 
"every  such  ship."  This  is  certainly  rather  clumsily  expressed,  but  we  must  take  it 
that  every  ship  is  forfeited  with  respect  to  which  any  of  these  misdemeanors  have 
been  committed. 

We  have,  therefore,  to  see  what  are  the  misdemeanors  created.  They  are,  first, 
equipping,  fitting  out,  furnishing,  or  arming  a  ship  with  a  certain  intent  or  purpose. 
Secondly,  attempting  or  endeavouring  to  equip,  &c.,  with  the  same  intent.  Thirdly, 
procuring  to  be  equipped,  &c.,  with  that  intent;  and  fourthly,  aiding,  assisting,  or 
being  concerned  in  equipping,  &c.,  with  that  intent. 

Now  it  is,  I  believe,  the  unanimous  opinion  of  the  Court,  that  the  second,  third, 
and  fourth  of  the  offences  here  spoken  of  mean  respectively  the  attempting,  the  pro- 
curing, and  the  assisting  in  such  an  equipment  as  is  spoken  of  in  [551]  the  first,  that 
is  to  say,  that  the  secondary  offences,  as  they  have  been  called,  are  the  attempting, 
&c.,  such  an  equipment  as  if  completed  would  amount  to  the  principal  offence.  If, 
therefore,  we  can  arrive  at  any  clear  conclusion  as  to  what  is  the  principal  offence,  the 
question  whether  there  was  any  attempt  &c.  to  commit  that  offence  becomes  a  mere 
question  of  evidence.     This  being  clearly  understood,  we  may,  for  the  purpose  of 
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construing  the  Act,  disregard  all  the  words  about  attempting,  &c.,  and  aiding,  and 
being  concerned  in,  and  so  on. 

We  have,  therefore,  now  reduced  the  main  question  in  the  case  to  this.  What  did 
the  legislature  mean  by  the  words  "  equip,  furnish,  lit  out,  or  arm  a  vessel  with  intent, 
or  in  order  that  she  should  be  employed  in  the  service  of  a  foreign  power  as  a  transport 
or  store  ship,  or  with  intent  to  cruise  or  commit  hostilities  against  a  power  with  whom 
we  are  not  at  war?"  Arming  is  not  charged  in  the  present  information;  we  may 
therefore  leave  out  the  words  "or  arm."  The  words  "transport  or  store  ship  "are 
also  immaterial,  now  that  the  97th  and  98th  counts  charging  the  "Alexandra"  to  be 
a  transport  or  store  ship  are  abandoned,  except,  always,  that  we  must  adopt  such  an 
interpretation  of  the  words  common  to  both  clauses  as  they  would  be  capable  of 
bearing  when  combined  with  the  words  "  as  a  transport "  as  well  as  when  combined 
with  the  words  "  with  intent  to  cruize." 

The  words,  "  equip,"  "  fit  out,"  and  "  furnish  "  seem  to  me  to  mean  nearly  the  same 
thing.  Throughout  the  whole  course  of  the  argument  in  this  case,  little  stress  was 
laid  upon  any  supposed  difference  between  the  words  "  equip  "  "  fit  out,"  and  "  furnish." 
We  may,  therefore,  still  further  reduce  the  words  which  we  have  to  construe  to  these, 
"equip  with  intent  or  in  order  that  the  vessel  shall  be  employed  [552]  in  the  service 
of  a  foreign  power  with  intent  to  cruize  or  commit  hostilities." 

It  is  admitted,  I  think,  on  all  sides  that  these  are  the  words  upon  which  the  main 
question  in  the  case  turns.  Now  it  is  clear  that  the  offence  created  by  these  words 
is  one  consisting  of  an  act  done  with  a  certain  intent  or  purpose,  The  act  and  the 
intent  must  both  be  present  to  constitute  the  offence,  and  the  act  must  be  done  and 
the  intent  must  exist  within  the  Queen's  dominions. 

It  is  also,  I  think,  agreed  on  both  sides  that  the  intent  spoken  of  must  be  the 
intent  of  some  person  who  has  control  over  the  vessel  so  as  to  be  able  to  carry  out 
his  intent  or  purpose. 

We  now  come  to  the  points  on  which  there  is  a  difference  of  opinion.  The  Attorney 
General  contends  that  any  equipment,  however  peaceful  in  its  nature,  will  be  an 
offence  against  the  Act,  provided  there  is  an  intent  that  the  vessel  shall  be  used  at 
some  future  time  in  the  service  of  a  belligerent.  He  admits  that  where  the  equipment 
is  clearly  peaceful,  there  will  be  much  greater  difficulty  in  proving  the  intent,  but  he 
says  that,  assuming  that  you  can  prove  the  intent,  then  any  kind  of  equipment  will 
be  within  the  case  contemplated  by  the  Act. 

On  the  other  hand,  the  counsel  for  the  claimants  connect  more  closely  the  act  and 
the  intent,  that  is  to  say,  they  explain  the  general  word  "  equip  "  by  the  subsequent 
words  "  with  intent  or  in  order  that  the  ship  shall  be  employed  "  in  a  given  manner, 
and  they  say  that  these  words  shew  that  the  equipment  spoken  of  is  an  equipment 
suitable  to  the  employment.  Further,  I  understand  them  to  go  the  length  of  saying 
that  it  must  be  suitable  only  for  that  employment. 

It-is  remarkable  that  the  words  "  or  in  order  that"  are  [553]  not  in  the  American 
Act,  but  have  been  added  in  ours.  This  will  be  a  subject  for  remark  by-and-by  when 
we  come  to  consider  the  applicability  of  the  American  cases.  Now  we  have  only 
to  see  what  difference  these  words  make.  Do  they  enlarge  the  scope  of  the  Act  by 
mentioning  another  case,  another  kind  of  equipment  which  is  also  within  the  Act, 
which  in  the  course  of  the  argument  I  was  much  disposed  to  think  was  the  right 
view,  or  do  they  rather  restrict  the  previous  words,  explaining  them  and  throwing  a 
light  upon  them,  as  suggested  by  Mr.  Mellish  1  It  seems  to  me  now  that  the  latter 
view  is  the  right  one,  and  that  the  words  "  or  in  order  that "  restrict  and  explain 
what  is  meant  by  "  with  intent "  rather  than  include  any  new  case  not  before  included. 
If  I  do  an  act  which  is  entirely  immaterial  to  the  employment  of  the  ship,  as  painting 
her  name  on  her  stern,  I  may  do  that  having  all  the  time  the  intent  that  she  shall  be 
employed  in  a  given  manner,  but  I  cannot  do  it  in  order  that  she  may  be  so  employed, 
for  it  has  no  reference  or  relation  whatever  to  her  employment,  and  does  not  further 
her  being  employed  in  one  way  more  than  another. 

Thus,  there  may  be  an  equipment  "  with  intent  that,"  which  is  not  an  equipment 
"in  order  that."  But  can  there  be  an  equipment  "  in  order  that,"  which  is  not  "with 
intent  that  ? " 

The  Attornej'  General  has  suggested  that  there  may,  or  at  all  events  that  the 
framers  of  the  Act  thought  there  might.  He  argues  that  the  words  were  inserted  to 
meet  the  argument  that  builders  and  other  tradesmen  are  not  parties  to  the  intent :  but. 
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he  says,  at  all  events  they  may  be  said  to  do  it  "  in  order  that."  But  it  is  clear  that 
a  man  can  do  an  act  in  order  that,  a  result  may  follow,  without  intending  that  result. 
Does  not  every  man  intend  to  effect  the  object  of  his  acf?  If,  however,  we  do  suppose 
such  a  case,  where  a  man  without  having  the  [554]  intent  that  the  ship  shall  be 
employed  in  a  given  manner,  yet  equips  her  in  order  that  she  may  be  so  employed,  is 
not  the  inference  as  strong  as  possible  that  the  equipment  must  in  that  case  be  of  a 
nature  suitable  and  appropriate  for  that  employment?  It  seems,  then,  that  if  we  are 
to  give  any  force  to  the  words  "  in  order  that,"  it  must  be  as  explaining  and  illustrating 
the  words  "with  intent  that." 

It  may  also  be  remarked  that  in  this  information  the  charge  is  that  certain  persons 
did  equip  the  "Alexandra"  with  intent  and  "in  order  that,"  &c.  This  shews  that 
whoever  drew  the  information  supposed  the  two  expressions  to  mean  the  same  thing. 
I  do  not  attach  much  importance  to  the  last  remark,  for  if  we  ought  to  decide  them 
to  be  diflFerent,  then  I  think  the  words  "  and  in  order "  in  the  information  might  be 
rejected  as  surplusage. 

It  seems,  then,  on  the  whole,  that  in  order  to  justify  the  seizure  the  Crown  must 
shew  an  equipment  (either  completed  or  attempted)  of  the  "  Alexandra,"  in  order 
that  she  might  be  employed,  &c. ;  and  further,  that  this  necessarily  means  an  equip- 
ment enabling,  or  tending  to  enable,  her  to  be  so  employed.  This  last  conclusion  I 
draw  also  from  the  nature  of  the  words  "  equip,  furnish,  and  fit  out." 

I  do  not  adopt  the  idea  that  any  one  of  these  words  can  include  building.  The 
Attorney  General  at  one  time  seemed  disposed  to  contend  that  fitting  out  might 
include  building.  I  do  not  think  that  he  adhered  to  that  throughout.  If  he  still 
holds  that  opinion,  I  certainly  differ  from  him  upon  the  point.  I  do  not  pretend  to 
say  whether  any  particular  act,  as,  for  instance,  fixing  the  ship's  bulwark,  is  part  of  the 
building  or  part  of  the  equipping  and  fitting  out.  That,  I  think,  might  be  a  question 
for  the  jury.  I  do  not  even  say  that  acts  done  to  the  structure  of  the  vessel  may 
not  be  equipments.  I  should  say  that  you  were  equipping  a  ship  for  an  Arctic 
expedition  by  strengthening  her  framework  in  order  [555]  to  enable  it  to  resist  the 
pressure  of  the  ice.  But  I  say  that  equipping,  fitting  out,  and  furnishing  are  all  acts 
subsequent  in  their  nature  to  the  building,  and  in  speaking  of  which  you  contemplate 
the  ship  as  already  in  existence. 

I  think  there  is  nothing  contradictory  to  this  view  in  the  cases  cited  by  the 
Attorney  Gciieral,  viz.,  The  United  States  v.  Guinet  in  Wharton's  State  Trials,  The  Ship 
Brothers,  and  The  Ship  Mermaid,  both  in  Bee's  Keports. 

What  it  seems  to  me  that  these  words  "equip,  furnish,  or  fit  out"  do  all  signify  is 
this, — contemplating  the  subject-matter  of  the  equipment  as  already  in  existence,  they 
express  an  idea  of  preparing  it  for  some  purpose  or  another.  That  purpose  may  be 
either  expressed  or  implied.  When  you  speak  of  "  equipping  a  ship  "  simpliciter,  it  may 
be  that  that  means  getting  her  ready  for  sea,  because  to  go  to  sea  is  the  natural  and 
ordinary  use  to  which  a  ship  is  put.  If  you  state  the  nature  of  her  employment,  then 
equipping  means  getting  her  ready  for  that  employment.  I  interpret  the  words, 
therefore,  as  shewing  that  the  equipment  spoken  of  in  the  7th  section  must,  as  a 
matter  of  fact,  be  an  equipment  for  the  employment  spoken  of. 

If  we  are  left  in  doubt  whether  this  is  the  right  interpretation  or  not,  I  think,  as 
I  have  said  before,  that  we  may  and  ought  to  look  at  the  preamble  to  see  the  object 
of  the  Act.  There  we  find  that  the  mischief  to  be  remedied  is  one  which  may  arise 
from  the  fitting  out  and  equipping  and  arming  of  vessels  for  warlike  operations.  This, 
then,  is  the  very  case  which  I  have  interpreted  the  7th  section  to  strike  at,  provided 
that  the  employment  there  mentioned  is  an  employment  for  warlike  operations.  What 
is  the  employment  there  mentioned  1  "  Shall  be  employed  in  the  service  of  a  foreign 
prince  with  intent  to  cruize  or  commit  hostilities."  It  has  been  assumed  in  the  argu- 
ment on  both  sides  that  this  may  be  read  as  if  the  words  "with  intent"  were  [556] 
there  omitted,  as  they  are  in  the  American  Act.  Whether  this  is  right  or  not,  their 
insertion  certainly  causes  great  confusion.  In  the  first  place  it  provokes  comparison 
with  the  other  clause  commencing  with  "  with  intent,"  causing  one  at  first  sight  to 
read  them  as  shewing  alternative  intents,  either  of  which  would,  with  the  requisite 
act,  constitute  the  ottence.  This,  on  looking  into  it,  is  agreed  on  all  sides  not  to 
be  the  right  construction.  But  they  create  a  further  difficulty.  This  intent  now 
spoken  of  is  necessarily,  from  the  collocation  of  the  words  "shall  be  employed  with 
intent,"  an  intent  of  the  employer,  and  not  of  the  equipper,  which  is,  as  it  were. 
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engrafted  upon  the  intent  of  the  equipper ;  and  it  is  very  difliicult  to  see  how  one 
man  can  intend  that  another  man  shall  intend  something  or  other.  It  is  probably 
this  difficulty  which  has  prevented  the  counsel  on  either  side  from  founding  any 
argument  upon  these  words.  But  for  this,  I  should  have  thought  it  might  have  been 
argued  that  an  employment  with  intent  to  cruize  differed  from  an  employment  to 
cruize  in  this,  that  it  might  include  an  earlier  employment,  and  might  cover  the 
voyage  in  an  unarmed  state  from  one  port  to  some  port  where  the  vessel  was  to  be 
armed,  and  from  which  she  was  to  start  to  cruize.  But  even  if  I  adopt  the  view 
t'aken  by  the  Attorney  General  that  an  employment  with  intent  to  cruize  may  be 
construed  the  same  as  an  employment  to  cruize,  I  think  that  an  equipping,  in  order 
that  the  vessel  may  be  employed  to  cruize  or  commit  hostilities,  means  an  equipping 
for  warlike  purposes.  So  far,  then,  I  think,  it  is  clear  that  there  must  be  an  equip- 
ment for  war,  and  that  an  equipment  which  cannot  be  used,  and  is  not  useful  for  war, 
will  not  do.  The  conclusion  at  which  I  have  so  far  arrived  is  drawn  from  the  7th 
section,  with  such  light  as  is  thrown  upon  it  by  the  preamble  and  by  the  2nd  and  8th 
sections.  In  drawing  that  conclusion  I  agree  [557]  in  a  great  measure  with  the  argu- 
ment of  the  claimants,  and  with  the  judgment  of  the  Lord  Chief  Baron  and  my 
brother  Bramwell. 

But  another,  and  to  my  mind,  very  important  and  difficult  question  arises.  Suppose 
that  there  is  evidence  of  some  equipment  or  other,  either  completed  or  attempted, 
but  that  the  equipment  does  not  in  itself  shew  whether  it  is  an  equipment  for  war 
or  not,  may  we  take  into  consideration  evidence  of  the  intent  to  prove  that  it  is 
actually  and  in  point  of  fact  an  equipment  for  war]  Upon  this  question,  after  much 
anxious  consideration  I  have  arrived  at  the  conclusion  that  we  may.  I  do  so  with 
the  most  sincere  and  respectful  deference  to  the  opinions  of  the  Lord  Chief  Baron 
and  my  brother  Bramwell,  and  with  great  distrust  as  to  the  correctness  of  my  own 
judgment. 

It  will  be  convenient,  now  that  I  am  about  to  consider  whether  the  character  of 
the  equipment,  where  doubtful,  may  be  explained  by  the  intent  of  the  parties,  to  see 
what  effect  the  clause  "as  a  transport  or  store  ship"  has  upon  the  interpretation  of 
the  section,  because  it  is  especially  in  the  case  of  a  store  ship  that  we  see  the  absolute 
necessity  of  explaining  the  character  of  the  equipment  by  the  intent.  Now  is  there 
anything  which  militates  against  the  view,  that  the  equipment  with  intent  or  in  order 
that  the  ship  may  be  employed  in  a  given  manner,  means  an  equipment  suitable  to 
that  employment,  in  the  fact  that  one  of  the  employments  spoken  of  is  "as  a  transport 
or  store  ship?"  It  may  well  be  that  there  is  no  equipment  specially  suited  to  a 
store  ship.  All  equipments  of  an  ordinary  merchant  vessel  may  be,  and  probably 
are,  suitable  to  a  store  ship.  But  is  it  any  reason  for  saying  that  the  equipments 
struck  at  by  the  Act  are  not  equipments  suitable  for  a  store  ship,  because  being  so 
they  would  be  also  equipments  for  another  object?  Is  a  gun  the  less  an  equipment 
for  war  because  it  may  be  used  for  tiring  salutes  1 

[558]  But  the  counsel  for  the  Crown  deduce  from  the  case  of  the  store  ship,  as  it 
seems  to  me,  a  very  important  argument;  they  say  that  in  that  case  the  jury  must 
necessarily  look  at  the  evidence  of  the  intent  to  enable  them  to  say  whether  the 
equipments  are  for  a  store  ship  or  not;  and  if  so,  why  are  they  not  to  look  at  the 
evidence  of  intent  to  say  whether  certain  equipments  of  a  doubtful  nature  are  for 
warlike  purposes  or  not.  I  grant  at  once  that  they  may,  provided  that  the  equip- 
ments as  to  which  the  doubt  exists  are  such  as  can  be  directly  used  for  war  without 
further  addition.  They  might  of  course,  if  they  were  in  doubt  as  to  whether  a  gun 
was  an  equipment  for  war,  look  at  the  evidence  of  intent  to  satisfy  themselves  that  it 
was  not  intended  to  be  used  simply  for  tiring  salutes.  But  the  question  is  more 
difficult,  supposing  that  the  equipments  are  such  as  can  only  be  used  for  war  by  some 
addition  being  made  to  them.  Suppose  a  jury  to  find  as  a  matter  of  fact  that  a  certain 
vessel  is  intended  to  be  sent  to  the  West  Indies,  and  then  to  have  guns  put  on 
board, — that  when  her  guns  are  on  board,  the  mainsail  with  which  she  has  been 
equipped  in  Liverpool  may  assist  her  in  chasing  an  enemy's  vessel ;  are  they  then 
justified  in  deducing  from  that,  that  the  mainsail  is  an  equipment  in  order  that  she 
may  be  employed  to  cruize?  I  have,  after  giving  the  question  my  best  consideration, 
come  to  the  conclusion  that  the  jury  may  so  reason.  I  am  supposing  a  case  where  an 
equipment  is  made  which,  though  not  in  itself  sufficient  to  make  the  vessel  a  war 
vessel,  is  still  a  neces-sary  part  of  the  equipment  of  a  war  vessel.     It  would,  as  it 

Ex.  Div.  XV.— 8* 
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strikes  me,  be  a  question  for  the  jury  to  consider  whether  the  equipments  are  in  fact 
equipments  for  war ;  and  they  may  decide  that  question  for  themselves  by  the  nature 
of  the  equipments  if  they  sufficiently  shew  it  (in  which  case  they  will  have  to  look  to 
the  intent  and  purpose  only  so  far  as  to  see  that  the  vessel  is  to  be  employed  against 
a  power  with  whom  we  are  [559]  at  peace),  or  they  may  decide  that  certain  equip- 
ments which  are  capable  of  being  used  for  war  are  as  a  matter  of  fact  equipments  for 
war,  on  the  ground  of  evidence  being  laid  before  them  shewing  an  intent  so  to  use 
them.  But  if  a  jury  found  specially  these  facts,  that  A.  B.  had  equipped  a  vessel 
which  was  in  its  structure  capable  of  being  converted  into  a  war  vessel  to  the  extent 
merely  of  enabling  it  to  sail  away  from  this  country ;  that  he  knew  that  the  purchaser 
intended  to  convert  it  into  a  war  vessel ;  but  if  the  jury  also  distinctly  found  that 
what  A.  B.  did  to  it  was  done  not  in  order  to  convert  it  into  a  war  vessel,  or  in  order 
to  be  useful  to  it  when  so  converted,  but  simply  in  order  to  enable  it  to  reach  a  port 
where  the  purchaser  might,  if  he  pleased,  convert  it;  in  such  a  case  I  do  not  mean  to 
say  that  A.  B.  ought  to  be  convicted  of  a  misdemeanor  under  this  Act.  That  case 
would  not,  I  think,  be  within  the  Act,  because  the  jury  would  there  in  effect  find  that 
the  intent  with  which  the  act  was  done  was  a  different  one  from  that  mentioned  in 
this  section.     So  far  then  as  to  what  may  be  called  the  principal  oifence. 

There  remains  for  consideration  the  "attempting"  and  the  "aiding  and  being 
concerned  in,"  &c.  I  have  said  that  the  attempt  must  be  to  do  the  act  which  has 
been  made  an  offence  by  the  previous  clause.  The  equipment  attempted  must  there- 
fore be  an  equipment  in  this  country,  and  of  the  nature  which  I  have  described.  In 
this,  the  counsel  on  both  sides,  and  all  the  members  of  the  Court  are  agreed.  Where 
an  attempt  is  charged,  we  contemplate  an  equipment  commenced  but  interrupted. 
In  that  case  the  jury  will  certainly  have  still  more  difficulty  in  seeing  whether  the 
equipment  is  an  equipment  for  war,  but  in  m}'^  judgment  they  may  so  find  upon 
evidence  not  of  the  nature  of  the  equipment  but  of  the  intent  of  the  parties,  provided 
always  that  the  nature  of  the  equipment  so  far  as  it  appears  is  such  that  it  can  be 
employed  for  warlike  purposes.  The  same  [560]  rule  applies  to  the  assisting  and 
being  concerned  in  equipping.  It  must,  in  the  opinion  of  the  jury,  be  an  equipment 
for  war,  but  I  think  that  their  opinion  may  be  formed  either  from  the  nature  of  the 
equipment  or  from  the  intent. 

Having  arrived  at  this  construction  of  our  statute,  I  will  refer  shortly  to  the 
cases  cited  from  the  American  reports,  for  the  purpose  for  which,  and  for  which  only, 
I  think  they  ought  to  be  noticed,  that  is,  to  see  whether  there  is  anything  in  the 
opinions  of  the  learned  Judges  of  that  country,  for  whose  opinions  I  have  the  greatest 
respect,  which  were  delivered  in  cases  to  some  extent  in  pari  materia  with  the  present, 
which  ought  to  make  me  pause  or  review  the  interpretation  I  have  adopted  on  looking 
at  the  words  of  our  own  statute.  The  cases  cited  are  the  cases  on  the  point  of  what 
the  meaning  of  equipment  is,  to  which  I  have  already  referred ;  and  besides  these 
there  are  the  cases  of  The  United  States  v.  Quincy  in  6th  Peters,  and  Tlie  United  States 
v.  Gooding  in  12th  Wheaton's  Supreme  Court  Reports. 

In  Quinc'i/'s  case  the  portion  of  the  decision  which  is  material  in  our  case  was  this ; 
that  it  was  not  necessary  that  the  jury  should  find  that  the  vessel  when  she  left  the 
United  States  was  armed,  or  in  a  condition  to  commit  hostilities,  in  order  to  find 
the  defendant  guilty.  The  Court  do  not  say  that  she  need  not  be  equipped  for  war, 
but  only  that  she  need  not  be  completely  equipped.  This  view  then  coincides  with 
the  view  which  I  have  taken  of  our  Act.  It  may  be  that  some  of  the  other  points 
decided  in  that  case  are  not  very  intelligibly  reported,  or  even  not  accurately  decided, 
but,  at  any  rate,  there  is  nothing  decided  but  what  is  in  accordance  with  my  inter- 
pretation of  our  Act.  Even  if  there  had  been,  I  think  that  the  insertion  of  the  words 
"  in  order  that "  in  the  English  Act,  words  to  which  I  attach  a  certain  importance, 
and  which  are  not  found  in  the  American  Act,  and  the  omission  in  the  English  Act 
of  any  words  corresponding  with  the  lOth  and  11th  sections  of  the  American  [561] 
Act,  might  cause  me  to  hesitate  before  acting  on  the  authority  of  that  case.  I  think 
that  the  10th  and  11th  sections  in  the  American  Act  tend  to  shew  that  the  3rd  section 
in  that  Act  is  less  restrictive  than  the  7th  section  of  our  own. 

The  United  States  v.  Gooding  was  the  case  of  a  supposed  slaver.  The  statute,  on 
the  construction  of  which  the  case  turned,  was  very  similar  to  the  Act  which  we  are 
considering.  It  was  held  in  the  case  that  it  was  "an  act  combined  with  an  intent, 
and  not  either  separately,  which  was  punishable."     It  was  decided  that  the  equipment 
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ueed  not  be  a  complete  equipment,  but  that  a  partial  equipment  was  sufficient.  There 
are  also  words  in  the  decision  which  would  seem  to  shew  that  the  equipment  must 
be  an  equipment  for  the  purpose  of  a  slave  voyage,  as  a  matter  of  fact,  though  it 
might  be  only  a  partial  one.  It  is  said,  "  Whether  the  fitting  out  bo  fully  adequate 
for  the  purposes  of  a  slave  voyage  may,  as  matter  of  presumption,  be  more  or  less 
conclusive,  but  if  the  intent  of  the  fitment  be  to  carry  on  a  slave  voyage,  and  the 
vessel  depart  on  the  voyage,  and  her  fitting  out  is  complete  as  far  as  the  parties  deem 
it  necessary  for  their  object,  then  the  statute  reaches  the  case."  That  seems  to  me  to 
amount  to  this,  that  there  must  be  a  fitting  out  in  point  of  fact  for  a  slave  voyage, 
but  either  the  intent  or  the  nature  of  the  fitting  may  determine  whether  it  was  for 
that  purpose.     This  agrees  with  the  conclusion  to  which  I  have  arrived. 

I  now  proceed  to  consider  what  questions  ought  to  have  been  left  to  the  jury. 
Disregarding  any  question  as  to  the  proper  style  of  the  Confederate  States,  which 
is  no  doubt  sufficiently  laid  in  the  information,  the  questions,  if  my  views  as  before 
explained  be  right,  should  have  been,  1st.  Was  there  an  intent  on  the  part  of  any  one 
having  a  controlling  power  over  the  "  Alexandra,"  that  she  should  be  employed  in  the 
service  of  the  Confederate  States  to  cruize  or  commit  hostilities  against  the  United 
States'?  2nd.  If  so,  [562]  was  she  equipped,  fitted  out,  or  furnished  in  a  British  port 
in  Older  to  be  employed  to  cruise,  &c.  1  3rd.  If  not  equipped,  was  there  an  attempt 
to  equip  her  in  a  British  port  in  order  that  she  should  be  so  employed  1  4.  Or  did  any 
one  knowingly  assist,  &c.,  in  such  equipment  in  a  British  port?  I  do  not,  of  course, 
mean  to  say  that  the  questions  should  have  been  left  to  the  jury  precisely  in  the 
words  which  I  have  stated,  but  I  think  that  in  substance  these  questions  should  have 
been  put.  Now,  with  great  submission,  I  doubt  whether  the  substance  of  these 
questions  was  so  left  to  the  jury  that  they  would  be  likely  to  understand  rightly  the 
points  which  they  had  to  decide. 

The  question  finally  left  to  the  jury  seems  to  me  to  be  correct  as  far  as  it  goes. 
The  Lord  Chief  Baron  says,  "  Was  there  any  intention  that  in  the  port  of  Liverpool 
or  any  other  port  she  should  be  equipped,  furnished,  fitted  out,  or  armed  with  the 
intention  of  taking  part  in  any  contest?"  That  I  think,  so  far  as  it  went,  was  right; 
but  in  my  opinion  it  ought  to  have  been  accompanied  by  some  further  explanation 
than  was  given  of  the  words  "equip,  &c.,  in  order  that."  Further,  I  think  the  jury 
ought  to  have  been  directed  that  they  might  form  their  opinion  as  to  whether  she 
was  to  be  equipped  with  the  intention  of  her  taking  part  in  any  contest,  either  from 
the  nature  of  the  equipment  or  from  any  evidence  before  them  as  to  the  intention  of 
the  parties  with  respect  to  such  equipment  if  they  thought  it  ancipitis  usus.  I  think 
further  that  though  there  may  have  been  no  equipment  completed,  the  question 
whether  there  was  an  attempt  at  such  an  equipment  as  would,  if  completed,  have  been 
within  the  Act,  should  have  been  distinctly  left  to  the  jury.  This  was  not  left  to 
them  as  a  separate  question,  though  it  may  have  been,  and  on  the  whole  I  think  was 
included  in  the  question,  "  Was  there  any  intention  that  she  should  be  equipped  1 "  &c. 

[563]  It  has  been  contended  by  the  Crown  that,  besides  these  objections  to  the 
sufficiency  of  the  summing  up,  there  are  other  expressions  in  it  calculated  to  mislead 
the  jury.  The  Lord  Chief  Baron  remarked  in  strong  terms  upon  the  analogy  of 
selling  gunpowder  and  other  articles,  in  short  whatever  can  be  used  in  war  for  the 
destruction  of  human  beings,  to  a  belligerent,  and  concluded  this  part  of  his  observa- 
tions with  the  words,  "  Why  should  ships  be  an  exception  ? "  adding  that,  in  his 
opinion,  in  point  of  law  they  were  not.  The  question,  "Why  should  ships  be  an 
exception?"  is  repeated  in  another  part.  Now  if  these  observations  were  understood 
by  the  jury  to  apply  to  a  state  of  things  existing  under  the  provisions  of  or  with 
reference  to  international  law  alone,  and  quite  irrespective  of  any  municipal  law,  they 
would  be,  I  think,  unobjectionable ;  but  they  were  in  my  humble  judgment  calculated 
to  mislead  a  jury  unless  attention  was  distinctly  drawn  to  the  fact  that  this  statute, 
whatever  be  its  true  construction,  does  certainly  place  equipped  ships  in  a  difl'erent 
position  to  other  contraband  of  war. 

The  Chief  Baron  again  used  expressions  which  it  is  said  may  have  led  the  jury  to 
understand  him  as  drawing  a  distinction  between  equipping  without  an  order,  and 
equipping  in  obedience  to  an  order,  instead  of  distinguishing  between  equipping  and 
building,  which  I  now  understand  to  be  the  meaning  he  attributes  to  the  words  with 
respect  to  which  this  complaint  is  made ;  and  it  is  a  meaning  which  I  think  they 
may  fairly  bear,  and  would  necessarily  bear,  if  the  clauses  were  inverted,  as  was 
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suggested  by  me  in  the  course  of  the  argument,  and  as  I  understood  was  assented  to 
by  the  learned  Attorney  General. 

Again,  the  Lord  Chief  Baron  having  stated  that  a  man  may  sell  an  armed  ship  to 
a  belligerent  if  he  has  it  ready,  which  is  I  think  correct,  proceeds,  as  I  understand,  to 
draw  from  that  a  conclusion  that  he  may  make  one  to  order ;  and  [564]  possibly 
he  may  build  a  ship,  but  he  may  not  equip  it  in  ordei-  that  it  may  be  employed  for 
war.  Now  if  the  Lord  Chief  Baron  is  to  be  understood  as  saying  that  a  man  may 
make  to  order  the  same  kind  of  vessel  as  he  may  sell  when  he  has  it  ready,  that  is 
to  say,  a  vessel  equipped  and  armed,  then  such  a  direction  in  my  opinion  would  be 
erroneous  ;  and  I  cannot  help  thinking  that  a  jury  would  understand  the  Lord  Chief 
Baron  to  mean  that. 

Again,  the  Lord  Chief  Baron  said  that  he  would  not  leave  to  the  jury  the  question 
of  what  service  the  vessel  was  intended  for.  This  I  think  should  have  been  put.  It 
may  be  that  the  Lord  Chief  Baron  thought,  not  that  it  did  not  arise  or  become 
material  in  any  event,  but  that  it  might  be  assumed  in  favour  of  the  Crown  as  the 
facts  were  in  evidence,  for  he  proceeded  to  say  that  the  question  was  whether  the 
vessel  was  built  or  in  the  course  of  building.  If  the  jury  thought,  as  the  Lord  Chief 
Baron  seems  to  have  thought,  that  the  ship  was  not  completely  built,  and  therefore 
no  equipment  or  fitting  out  could  have  been  even  commenced,  the  question  of  intent 
would  not  arise.  But  that  was  a  question  for  the  jury  ;  and  it  was  only  in  the  event 
of  their  finding  that  question  in  one  way,  that  the  question  of  the  service  for  which 
the  vessel  was  intended  became  immaterial. 

Further,  it  is  complained  that  the  Lord  Chief  Baron  directed  the  jury  that  equipping, 
fitting  out,  and  furnishing  all  meant  the  same  as  arming.  This  we  now  understand 
him  to  say  he  did  not  do,  but  only  expressed  his  opinion  that  they  did. 

It  is  clear,  however,  that  the  learned  Lord  Chief  Baron  did  not  direct  the  attention 
of  the  jury  to  the  point  whether  there  was  an  equipment  (completed  or  attempted)  of 
a  character  doubtful  in  itself,  but  still  capable  of  being  used  for  war,  which  was  to 
their  satisfaction  established  to  be  an  [565]  equipment  for  war  by  the  evidence  of  the 
intent  of  the  parties.     And  this,  I  think,  should  have  been  left. 

I  adopt  the  proposition  stated  by  the  counsel  for  the  Crown,  that  a  summing  up 
which,  fairly  considered,  has  on  the  whole  a  tendency  to  mislead  a  jury  upon  a  question 
of  law,  on  which  they  ought  to  be  guided  by  the  opinion  of  the  Judge  and  not  to 
form  tlieir  own  opinion,  is  open  to  the  objection  of  misdirection. 

As  was  remarked  by  the  Attorney  General  in  his  able  argument,  the  learned 
Lord  Chief  Baron  was  obliged  to  deal  on  the  trial  with  a  difficult  subject,  and,  as  was 
said  by  the  Attorney  General,  it  is  not  wonderful  if  in  some  things  his  Lordship  may 
have  omitted  to  have  made  observations  which  he  would  have  made,  or  may  have 
made  observations  which  he  would  not  have  made,  had  it  been  otherwise.  Yet  I  am 
not  prepared  to  say  that  I  find  in  the  summing-up  of  the  Lord  Chief  Baron,  delivered 
as  it  was  under  these  circumstances  of  difficulty,  any  statement  of  law  which  is  in  my 
judgment  absolutely  erroneous.  But  it  does  seem  to  me  that  the  explanation  given 
of  an  extremely  difficult  and  obscure  act  of  parliament  was  not  so  full  or  so  clear  as  a 
jury  ought  to  have  had  in  a  case  of  so  great  importance,  and  certainly  not  so  full  as 
the  jury  will  have  if  a  new  trial  is  granted,  now  that  the  whole  subject  has  been  so 
amply  and  so  ably  discussed.  I  think  also  that  there  are  expressions  in  the  summing- 
up  which  a  jury  would  probably  have  misunderstood  ;  so  that,  on  the  whole,  I  think 
we  ought  to  grant  a  new  trial  on  the  ground  of  misdirection,  including,  as  I  do  in 
that  term  inadequate  direction,  and  expressions  calculated  to  mislead  the  jury. 

Taking  this  view,  I  need  not  revert  to  the  question  whether  the  verdict  was 
against  the  evidence  ;  or  whether,  supposing  it  to  be  so,  the  present  case  ought  to  be 
assimilated  to  a  penal  action,  in  which  case  the  rule  is  that  a  new  [566]  trial  is  never 
granted  solely  on  the  ground  that  the  verdict  is  against  the  evidence.  I  expressly 
refrain  from  offering  any  opinion  whether  the  verdict  found  by  the  jury  in  this  case 
was  or  was  not  in  my  judgment  the  right  one.  But  I  say  that  it  was  an  unsatisfactory 
verdict,  because  it  may  have  proceeded  upon  a  misapprehension  of  the  law  and  of  the 
questions  to  be  decided. 

It  is  a  satisfaction  to  me  to  find  that  my  Brother  Pigott  has  arrived,  in  the  result, 
at  the  same  conclusion  with  myself,  although  his  reasons  fordoing  so  may  not  be  entirely 
the  same  as  my  own.  It  is  also  a  satisfaction  to  me  to  know  that,  although  I  differ 
from  the  Lord  Chief  Baron  and  my  Brother  Bramwell  in  the  result,  there  are  many 
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broad  points  of  agreement  between  us.  I  agree  with  them  in  thinking  that  what 
this  statute  forbids  is  an  equipment  for  war.  I  agree  with  them  in  thinking  that  the 
main  object  of  the  statute  was  to  prevent  our  ports  being  made  stations  of  hostilities. 
Our  difference  appears  to  be  this,  that  they  think  the  equipment  must  be  intended  to 
be  completed  so  that  the  vessel  when  it  leaves  our  port  shall  be  in  a  condition  at  once 
to  commit  hostilities  ;  whilst  it  seems  to  me  that  in  the  fair  and  reasonable  meaning 
of  the  words  used,  another  case  is  included,  viz.,  where  the  equipment  not  being 
complete  to  that  extent  is  yet  capable  of  being  used  for  war,  and  the  intent  is  clear 
that  it  is  to  be  used  for  war.  I  say  that  the  fair  and  reasonable  meaning  of  the 
words  includes  that  case,  and  that  we  should  judicially  construe  the  Act  to  include  it. 

It  may  be  said  that  the  manner  in  which  I  have  considered  this  case,  by  a  minute 
scrutiny  of  the  words  of  the  Act,  is  a  mere  lawyer's  method  of  viewing  the  matter — 
that  in  a  case  of  this  kind  it  is  our  duty  to  take  a  broader  view — to  take  into  our 
consideration  the  principles  of  international  law,  the  duties  of  nation  to  nation,  and 
even  the  [567]  opinions  of  great  statesmen  on  those  duties.  I,  for  my  part,  have  no 
ambition  to  decide  cases  in  this  Court  in  any  other  capacity  than  that  of  a  lawyer. 
In  days  long  past  judges,  I  think,  often  invaded  what  we  now  consider  the  sole 
province  of  the  legislature.  They  interpreted  statutes  to  include  cases  which  they 
assumed  to  think  ought  to  have  been  included  ;  thus  not  merely  constituting  them- 
selves legislators,  but  generally  also  legislators  ex  post  facto.  That  I  think  will  never 
be  done  again.  As  long  as  acts  of  parliament  are  drawn  as  they  are  now,  the  office 
of  construing  them  will  be  no  sinecure,  though  we  have  but  to  interpret  the  law  and 
not  to  make  it.  If  it  is  for  the  interest  of  the  nation  that  the  law  should  be  other 
than  we  interpret  it, — if  our  construction  of  this  act  of  parliament  may  endanger 
the  peace  of  the  nation, — then  I  say  that  it  may  be  the  duty  of  Parliament  to  enact 
a  new  law ;  but  it  is  not  our  duty  to  look  elsewhere  than  at  the  present  statute  for 
an  interpretation  of  it. 

PiGOTT,  B.  The  rule  for  a  new  trial  in  this  case  has  been  drawn  up  on  seven 
different  grounds.  We  have,  however,  to  consider  them  as  practically  reduced  to 
two,  and  accordingly  the  arguments  were  directed  to  impeach  the  general  verdict 
which  was  found  for  the  claimants  of  the  ship,  the  "Alexandra,"  first,  upon  the 
ground  that  the  Lord  Chief  Baron  had  misdirected,  or  had  insufficiently  directed  the 
jury  in  point  of  law,  and,  secondly,  that  the  verdict  was  against  the  weight  of 
evidence. 

The  material  facts  disclosed  in  evidence  on  the  trial  were,  that  the  vessel,  the 
"Alexandra,"  was  built  by  Messrs.  Miller,  who  stated  that  she  was  for  Messrs.  Fraser, 
Trenholm  and  Co.,  agents  of  the  Southern  Confederacy ;  that  she  was  launched  in 
March,  and  at  the  time  of  the  seizure,  on  the  5th  of  April,  the  defendants'  workmen 
[568]  were  variously  engaged  in  fitting  her  with  stanchions  for  hammock  nettings ; 
that  her  three  masts  were  up,  and  had  lightning  conductors  on  them ;  that  she  was 
provided  with  a  cooking  apparatus  sufficient  for  150  or  200  people ;  that  her  build 
was  apparently  for  a  gun-boat  with  low  bulwarks,  over  which  pivot  guns  could  play ; 
and  her  hatches  were  too  small  for  merchandise ;  in  fact,  that  she  was  not  qualified 
for  mercantile  purposes.  No  evidence  was  called  for  the  defence.  The  contention 
upon  the  trial,  as  upon  the  argument  before  us,  was  that  upon  the  true  construction  of 
the  7th  section  of  the  statute,  the  Foreign  Enlistment  Act,  the  evidence  disclosed  no 
illegal  act  done  or  attempted  in  reference  to  this  vessel  which  worked  its  forfeiture. 

The  Lord  Chief  Baron's  direction  to  the  jury  is  before  us  at  full  length,  and  I 
preceed  to  consider  the  objection  to  its  sufficiency,  and  the  arguments  which  were 
addressed  to  the  Court  thereupon.  It  is  clear  that  the  construction  of  a  statute  is  for 
the  Judge,  and  there  are  no  doubt  many  statutes  which  are  so  unambiguous  in  their 
language  that  it  is  quite  sufficient  to  read  the  words  to  the  jury  without  explanation 
or  comment.  A  Judge  has  a  right  to  assume  that  the  jury  whom  he  is  directing  are 
persons  of  ordinary  intelligence,  and  in  his  direction  to  them  to  treat  them  as  such. 
But  there  are  a  variety  of  statutes  of  quite  a  diff"erent  character,  and  which  persons  of 
intelligence  not  accustomed  to  the  consideration  of  the  artificial  language  in  which 
Acts  of  Parliament  are  frequently  framed,  require  to  have  fully  and  carefully  explained. 
In  such  cases  the  duty  lies  upon  the  Judge  to  give  the  neceswiry  explanation,  and  to 
evolve  the  question  of  fact  which  the  jury  are  to  decide.  The  statute  in  question  is, 
in  my  opinion,  clearly  one  of  this  class,  and  we  have  to  see  whether,  upon  the  whole, 
the  jury  were  sufficiently  directed  on  the  true  meaning  of  the  7th  section  of  the 
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Enlistment  Act,  so  that  they  would  clearly  [569]  understand  the  issues  of  fact  which 
they  had  to  try.  In  order  to  determine  this  it  is  necessary  to  ascertain  the  construc- 
tion which  the  7th  section  ought  to  bear,  and  I  propose  to  examine  the  arguments 
which  were  addressed  to  the  Court  to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt  whether  they  could  be 
legitimately  addressed  to  us  for  the  purpose  of  expounding  a  municipal  statute ;  and 
certainly  I  do  not  consider  myself  at  liberty  to  look  upon  them  in  any  other  light, 
except  as  matters  of  history  as  to  the  state  of  our  law  at  the  date  of  this  statute.  I 
allude  to  the  debates  in  Parliament,  the  correspondence  of  English  and  American 
Ministers  of  State,  Mr.  Hamilton's  Eules  of  1793,  and  the  writings  of  modern 
historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of  international  obliga- 
tions as  between  neutral  and  belligerent  nations,  and  which  it  was  argued  the  legis- 
ture,  by  the  7th  section,  intended  to  enforce  upon  the  subjects  of  the  Crown. 

This  argument  necessarily  embraced  a  very  wide  field,  and  no  doubt  those  obliga- 
tions are  the  foundation  of  this  legislation,  but,  in  my  opinion,  they  are  pushed  too 
far,  if  urged  as  the  necessary  limit  of  a  municipal  enactment.  A  belligerent  would 
have  no  right  to  complain  of  a  neutral  state  so  long  as  it  is  not  affected  by  hostile  acts, 
or  until  aid  be  in  some  way  actually  afforded  to  its  adversary ;  but  the  neutral  state 
as  between  itself  and  its  own  subjects  may  find  it  expedient  so  to  legislate  that 
between  the  attempt  to  commit  acts  of  hostility  and  the  completion  of  them  by  their 
subjects,  an  opportunity  would  be  afforded  to  arrest  such  completion ;  and  where  the 
object  is  a  prevention  of  mischief,  on  which  the  peace  of  the  country  is  supposed  to 
depend,  I  should  expect  k  priori  that  such  would  be  the  course  adopted.  Be  this  as 
it  may,  the  consideration  of  the  [570]  subject  can  for  the  present  purpose  be  service- 
able at  the  utmost  where  the  language  employed  in  legislation  is  in  itself  really 
ambiguous,  and  I  think  that  it  cannot  be  carried  to  the  extent  of  creating  an  ambiguity 
which  does  not  otherwise  appear.  It  is  not  necessary  for  me  to  determine  whether 
this  branch  of  argument  is  otherwise  well  founded  by  a  comparison  of  international 
obligations  with  the  actual  provisions  of  the  Act,  for  it  is  admitted  that,  to  some 
extent,  the  latter  go  beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides  on  the  language  and  pro- 
visions of  the  American  statute.  Doubtless  it  had  the  same  general  object,  is  framed 
in  pari  materia,  and  was  the  forerunner  of  our  statute.  In  these  circumstances  I  see 
no  objection  to  making  a  comparison  of  the  language  of  the  two,  and  seeing  whether 
by  their  marked  agreement  or  variance  any  doubtful  meaning  of  the  English  legis- 
lature can  be  more  certainly  ascertained.  And  in  the  same  way  the  authorities  of  the 
American  Courts  may  serve  to  guide,  though  not  to  govern,  our  judgments.  Now 
with  reference  to  the  corresponding  section  of  the  American  Act,  as  compared  with 
the  7th  section  of  the  English  statute,  it  is  impossible,  on  the  most  cursory  glance, 
not  to  perceive  that,  although  the  former  was  (judging  by  the  similarity  of  language) 
taken  as  the  model  of  the  latter,  yet  that  our  legislature  has  made  very  material 
variations  from  it.  Of  these  the  very  prominent  ones  are  the  use  in  the  English 
statute  of  the  disjunctive  for  the  conjunctive,  the  extending  of  the  prohibition  to 
equipping  transports  or  store  ships,  the  addition  of  the  words  "  or  in  order,"  to  "  with 
intent,"  and  the  omission  in  the  forfeiture  clause  of  the  materials  for  building. the  ship, 
— alterations  which  can  only  have  been  made  with  some  object  at  least. 

[571]  As  regards  the  American  authorities,  the  case  of  The  United  States  v.  Quincy, 
in  6th  Peters'  Reports,  is  most  relied  on  by  the  Crown.  The  decision  must  be 
admitted  to  be  open  to  some  criticism.  There  was  in  that  case  certainly  evidence  of 
hostile  preparations,  and  neither  of  the  questions  answered  by  the  Court  is  exactly  in 
point.  But  it  does  nevertheless  appear  from  several  parts  of  the  judgment  that  the 
Court  would,  if  necessary,  have  gone  the  length  of  holding,  as  indeed,  they  say  in 
terms,  "that  the  offence  consists  principally  in  the  intention  with  which  the  prepara- 
tions were  made ; "  and  again,  "  It  is  the  material  point  on  "which  the  legality  or 
criminality  of  the  act  must  turn,  and  decides  whether  the  adventure  is  of  a  commercial 
or  warlike  character."  From  this  and  other  passages  in  the  judgment  I  infer  that 
they  were  disposed  to  disregard  altogether  the  nature  of  the  preparations. 

I  pass  now,  however,  to  the  head  of  argument  addressed  to  us  by  both  sides,  and 
on  which,  in  my  opinion,  the  judgment  of  the  Court  must  be  mainly  based,  viz.,  on 
an  examination  of  the  statute  itself,  its  object,  preamble,  and  enacting  language ;  and 
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I  own  that,  were  it  not  for  the  great  difference  of  opinion  which  seems  to  exist,  I  should 
not  have  thought  it  so  difficult  to  construe  as  it  would  thence  appear  to  be.  It  is 
a  municipal  Act,  and  is  to  be  construed  according  to  the  ordinary  import  of  the 
language  employed.  This  was  the  rule  of  construction  stated  by  Baron  Parke  in 
Lyde  v.  Bamm-d  (1  M.  &  W.  99).  The  rule  of  construction  is  also  clearly  stated  in 
Ihe  Sussex  Peerage  case  (11  CI.  &  F.  143)  by  Chief  Justice  Tindal ;  thus,  "  If  the  words 
are  in  themselves  precise  and  unambiguous,  then  no  more  can  be  necessary  than  to 
expound  those  words  in  their  natural  and  ordinary  sense ;  the  words  themselves  do  in 
such  case  best  [572]  declare  the  intention  of  the  lawgiver."  And  I  confess  I  approve, 
as  applicable  to  this  statute  (as  to  the  character  of  which  I  agree  with  the  remarks 
made  by  my  brother  Channell,  though  I  say  it  now  with  deference  after  the  Lord 
Chief  Baron's  observations),  of  Lord  Coke's  rule  in  Bonham's  case  (8  Rep.  117),  where 
he  says,  "  The  good  expositor  makes  every  sentence  have  its  operation  to  suppress 
all  the  mischiefs ;  he  gives  effect  to  every  word  in  the  statute  ;  he  does  not  construe 
it  so  that  anything  should  be  vain  and  superfluous  nor  makes  exposition  against 
express  words." 

Bearing  in  mind  these  rules  of  exposition,  I  find  that  the  Foreign  Enlistment  Act 
plainly  recites  the  mischief,  and  the  cause  of  it  which  it  is  designed  to  prevent,  viz., 
"The  fitting  out  and  equipping  and  arming  of  vessels  by  her  Majesty's  subjects 
without  her  Majesty's  licence,  for  warlike  operations,  which  may  be  prejudicial 
to  and  tend  to  endanger  the  peace  and  welfare  of  this  kingdom."  This  language 
is  tolerably  plain,  and  I  pass  on  to  consider  the  enacting  clause,  where  the  mode  of 
prevention  is  stated. 

The  language  of  it  is  varied,  and  as  I  think  in  some  respects  studiously  varied 
from  that  of  the  preamble.  There  is  introduced  into  it  the  additional  word  "  furnish  "  ; 
the  copulative  "and"  is  changed  into  the  disjunctive  "or,"  to  connect  the  four 
much  debated  words;  instead  of  the  expression  "fitting  and  equipping  and  arming 
of  vessels  for  warlike  operations,"  which  is  the  language  of  the  preamble,  the 
expression  is  "  equipping,  furnishing,  fitting  out,  or  arming,  of  any  ship  or  vessel  with 
intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince,  &c.,  as  a  transport  or  store  ship,  or  with  intent  to  cruize  or  commit 
hostilities,"  &c.  It  is  agreed  on  all  hands  that  the  latter  words,  "  with  intent,"  may 
be  taken  [573]  as  omitted  here.  The  clause  is  also  directed  not  only  against 
the  principal  offences  stated  in  the  preamble,  but  also  against  any  attempt  to  commit 
them,  and  also  against  the  knowingly  aiding,  assisting,  or  being  concerned  in  them ; 
offences  expressly,  of  course,  mentioned  for  the  purpose  of  the  forfeiture.  The 
enacting  clause,  therefore,  is  more  extensive  than  the  preamble,  but  I  take  it  to  be  a 
clear  rule  of  construction,  that  where  that  is  the  case  effect  must  nevertheless  be  given 
to  the  larger  words  of  the  clause. 

It  would  be  unnecessarily  lengthening  my  judgment  if  I  attempted  to  review  all 
the  arguments  on  this  part  of  the  case.  I  shall,  therefore,  confine  myself  to  noticing 
some  of  them,  in  the  course  of  stating  my  own  views.  And  first,  I  do  not  think  that 
the  legislature  have  used  any  apt  words  to  prohibit  the  building  a  hull  of  a  vessel  as 
contradistinguished  from  equipping  it  for  sea,  and  for  other  purposes.  It  seems  to 
me  that  if  such  had  been  the  intention,'  it  would  have  been  done  plainly  by  the  use 
of  the  word  "build"  before  the  expressions  "equip,"  &c.,  and  that  it  is  impossible 
for  a  Court  to  guess  that  such  might  have  been  the  meaning,  as  was  argued  by  the 
Attorney  General,  fiom  the  use  of  so  doubtful  an  expression  as  that  of  "fit  out," 
rendered  more  doubtful  for  such  a  purpose  by  its  collocation  in  the  sentence,  not 
standing  even  in  the  position  which  it  occupies  in  the  American  statute,  namely,  first, 
but  placed  among  expressions  plainly  signifying  acts  done  on  a  vessel  in  existence. 
And  when  reference  is  made  to  the  forfeiture  clause,  it  is  to  be  observed  that  neither 
the  "  hull "  nor  the  "  building  materials "  are  enumerated  there ;  but,  as  before 
observed,  the  latter  words  which  were  to  be  found  in  the  American  Act  appear  to  be 
studiously  omitted,  and  no  equivalent  ones  are  substituted.  The  subject  was  one  too 
prominent  to  have  escaped  the  observation  of  the'  framers  [574]  of  the  statute,  and  I 
am  led  therefore  to  infer  that  the  legislature  had  reasons  for  not  interfering  with  the 
shipbuilding  trade,  as  such,  in  contradistinction  to  the  business  of  equipping  ships. 
It  may  have  been  because  of  its  extent  and  importance,  or  the  legislature  may  have 
hoped  to  prevent  the  mischief  aimed  at  by  less  objectionable  means,  or  (and  I  think 
that  most  probable)  it  may  have  considered  that  ample  time  would  be  afforded  between 
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the  completion  of  the  hull  and  the  equipments  necessary  to  enable  it  to  leave  the 
port,  during  which  its  destination  being  ascertained,  if  illegal,  a  seizure  could  be 
effected.  Whether  I  am  right  in  these  suggestions  or  not,  I  find  no  distinct 
prohibition  against  the  building  of  a  hull  or  veaeel,  and  I  feel  bound,  therefore,  to  say, 
that  by  building  merely  no  forfeiture  is  incurred.  But  I  am  of  opinion  that  any  act 
of  equipping,  furnishing,  or  fitting  out  done  to  the  hull  or  vessel,  of  whatever  nature 
or  character  that  act  may  be,  if  done  with  the  prohibited  intent,  is  expressly  within 
the  plain  language  and  also  within  the  evident  spirit  of  the  statute.  The  intent  I  take 
to  mean  an  intent  of  the  principal  (who  has  control  of  the  ship)  having  directly  for  its 
object  the  employment  of  the  vessel  by  a  foreign  state,  and  in  the  equipper  a  like 
intent,  and  with  such  intent  a  contributory  equipment  of  some  kind  necessary  to  such 
employment,  and  it  is  evident  that  the  intents  need  not  be  derived  solely  from  the 
nature  of  the  equipments,  but  may  be  proved  aliunde.  It  may  not  be  easy  to  define 
in  all  cases  the  exact  point  at  which  the  building  of  the  hull  ends  and  the  act  of 
equipping  or  fitting  out  begins,  but  that  in  each  case  would  be  for  a  jury  to  decide. 

I  will  now  state  some  reasons  for  the  construction  at  which  I  have  arrived.  I  feel 
^ound  where  the  legistature  has  used  different  expressions  having  different  meanings, 
[575]  and  has  coupled  them  with  the  disjunctive  "or,"  not  to  treat  them  as  if  they 
were  coupled  with  the  copulative  "  and,"  or  as  merely  redundant  expressions,  unless 
I  am  compelled  by  the  context  to  do  so,  but  to  give  effect  to  each  of  them  so  far  as 
they  will  admit  of  it,  unless  I  thereby  find  that  manifest  injustice  or  absurdity  will 
result.  I  do  not  find  that  in  the  present  case,  and  I  therefore  do  suppose  that  the 
legislature  attached  different  meanings  to  the  several  expressions.  I  further  think  it 
impossible  to  believe  that  the  word  "  and  "  in  the  American  statute  should  have  been 
so  pointedly  changed  to  "  or  "  by  our  legislature  without  some  object. 

It  was  argued  that  the  four  expressions  are  to  be  construed  as  ejusdem  generis ; 
the  word  "  arm  "  being  the  distinctive  feature.  But,  in  my  judgment,  the  use  of  so 
many  as  four  different  words  can  hardly  have  been  meant  to  express  precisely  the 
same  thing ;  and  it  is  obvious  that  the  words  "  equip,  furnish,"  and  "  fit  out,"  are  used 
in  the  section,  for  some  purposes  at  least,  to  signify  something  different  from  the  word 
"arm."  For  instance,  as  applicable  to  a  transport  or  store  ship,  they  are  so  used. 
Then  these  words  being  there  used,  as  they  must  be,  to  signify  peaceful  equipments, 
it  would  seem  a  very  forced  construction  to  say  that  they  exclude  the  same  meaning 
when  applied  to  a  ship  intended  to  commit  hostilities,  although  that  ship  equally 
requires  peaceful  equipments  with  a  transport  or  store  ship. 

But  it  was  urged,  and  more  particularly  by  Mr.  Mellish,  that  the  several  expres- 
sions may- have  a  several  effect  given  to  them,  only  that  their  meaning  should  be 
restricted  to  equipments  of  a  distinctive  character,  according  to  the  nature  of  the 
ship ;  and  therefore  that  a  ship  intended  for  war  must  have  warlike  equipments. 

[576]  I  think  that  this  construction  would  in  effect  be  introducing  into  the  statute 
words  that  are  not  to  be  found  there,  which  is  quite  as  objectionable  as  striking  out 
words  which  are  there,  or  it  would  be  changing  the  collocation  of  the  language  for  the 
purpose  of  forcing  its  meaning ;  for  it  is  not  said  in  the  statute  that  those  equipments 
alone  are  unlawful  which  shall  make  the  ship  fit  in  all  respects  for  its  purpose,  whether 
as  a  store  ship  or  to  commit  hostilities ;  but  those  equipments  are  unlawful  which  are 
supplied  with  intent  that  the  ship  shall  be  employed  in  the  service  of  a  foreign  state, 
and  then  the  several  services  in  which  it  shall  not  be  so  employed  are  enumerated,  the 
service  of  committing  hostilities  being  only  one  of  them. 

Again  it  is  admitted  by  the  claimants'  counsel  that  a  complete  equipment  is  not 
necessary  to  the  violation  of  the  statute,  but  that  a  partial  one  is  sufiicient,  if  of  the 
distinctive  kind  ;  and  further,  that  as  regards  a  war  ship  any  warlike  equipment,  even 
short  of  arming,  is  forbidden.  The  consequence  would  be  that  you  may  not  put  one 
gun  carriage  or  gun  on  board  without  a  violation  of  the  statute,  and  yet  by  such 
partial  warlike  equipment  the  ship  would  be  no  more  in  a  position  to  commit  hostilities 
than  she  would  if  she  was  only  peacefully  equipped.  But  it  seems  to  me  that  a 
strange  result  would  be  produced  If  we  were  to  hold  that  the  statute  intended  to 
prohibit  only  warlike  equipments  in  a  ship  of  war,  founded  on  the  words  "  equip  with 
intent  to  commit  hostilities,"  which  was  Sir  Hugh  Cairns'  argument ;  for  that  reasoning 
would  drive  us  to  say  that  only  such  warlike  equipments  are  forbidden  as  would 
enable  the  ship  to  commit  hostilities,  as  was  argued  in  Quinci/'s  case.  The  consequence 
would  be  that  this  vessel  might  have  its  pivot  guns  on  board,  and  yet  no  offence 


2H.  &C.  677.  THE    ATTORNEY    GENERAL   V.  8ILLEM  241 

[577]  be  committed  against  the  statute,  because  without  the  cannon  balls  and  powder 
her  equipment  would  still  be  useless  for  actually  committing  hostilities  ;  so  that  if 
the  intention  really  were  to  go  out  of  port  equipped  with  a  full  armament,  but  not  to 
receive  her  ammunition  on  board  until  she  was  out  of  the  English  waters,  the  7th  section 
would  still  not  be  violated. 

Again,  with  reference  to  the  necessity  of  distinctive  equipments,  I  have  not  heard 
that  there  are  any  such  applicable  to  a  store  ship,  except  the  ordinary  peaceful  ones 
which  a  merchant  ship  requires.  And  if  the  argument  of  distinctive  equipments  will 
not  hold  as  to  all  the  several  ships  pointed  out  by  the  statute,  I  do  not  think  that  I 
have  a  right  to  apply  it  arbitrarily  to  one  class,  viz.,  to  ships  equipped  with  intent  to 
commit  hostilities. 

As  regards  the  meaning  of  the  several  expressions,  and  the  necessity  for  the  use  of 
them  in  the  statute,  it  may  be  that  the  word  "  equip  "  in  its  largest  sense  would  alone 
have  sufficed ;  but  probably  an  interpretation  clause  would  have  been  requisite,  as  it 
certainly  means  different  things  when  applied  to  different  subject  matters.  In  Falconer's 
Marine  Dictionary  it  is  defined  as  "a  term  frequently  applied  to  the  business  of  fitting 
a  ship  for  sea  or  arming  her  for  war,"  and  1  think,  therefore,  the  other  expressions 
may  be  regarded  as  in  the  nature  of  words  of  interpretation  of  the  possibly  ambiguous 
expression  "  equip,"  and  meaning  the  same  as  if  the  words  had  been  a  prohibition  of 
equipment,  including  ships'  furniture  of  all  kinds,  and  arms.  But  because  the  word 
"  arm  "  is  added  to  the  others  in  order  fully  to  express  a  complete  description  of  the 
equipments  peaceful  and  warlike  of  a  war  vessel,  I  feel  it  impossible  to  say  that  I 
ought  so  to  construe  the  section  as  to  deprive  the  other  expressions,  to  which  it  is 
superadded,  of  their  ordinary  [578]  meaning.  I  do  not  therefore  in  the  result  find 
any  reason  for  this  distinctive  construction.  In  my  view  the  prohibited  intent  is  the 
main  ingredient,  and  any  act  of  equipping  done  in  furtherance  of  that  intent,  will 
constitute  the  whole  offence ;  for  assuming  the  same  intent  to  be  present  in  two 
persons,  I  do  not  see  the  difference  between  the  agent  who  did  put  on  board  this  ship 
the  cooking  apparatus  sufficient  for  150  or  200  men  and  fitted  the  stanchions,  and  the 
man  who  might  have  put  on  board  a  pivot  gun  to  have  played  over  the  low  bulwarks 
when  ammunition  should  be  supplied  by  some  one  afterwards.  Both  would  be  acting 
with  a  common  object,  and  the  part  contributed  by  each  would  equally  conduce  to 
the  fulfilment  of  it. 

Before  I  could  come  to  the  conclusion  contended  for  by  the  claimants,  in  the  absence 
of  plainer  words  to  that  effect,  I  must  believe  that  the  legislature,  when  enacting  a 
forfeiture  and  power  to  arrest  a  vessel,  meant  to  deprive  itself  of  all  reasonable  oppor- 
tunity for  exercising  that  power,  and  that  too  when  the  avowed  object  is  to  prevent 
the  vessel  leaving  the  English  port,  and  not  merely  to  punish  offenders  by  indictment 
afterwards.  Upon  this  restricted  construction  it  is  practically  plain  that  the  statute 
would  be  set  at  defiance  in  one  of  two  ways,  either  as  was  done  by  the  "  Alabama," 
whose  armaments  went  out  in  another  ship,  or  by  completing  the  peaceful  equipments 
first,  and  then  putting  on  board  the  guns  as  the  last  act  in  port,  probably  occupying 
a  few  hours  at  most,  and  giving  no  opportunity  of  seizure  and  prevention.  In  fine,  I 
see  no  more  reason  for  saying  that  the  ship  must,  in  order  to  violate  the  statute,  be 
so  equipped  in  our  ports  with  arms  as  to  be  ready  to  commit  hostilities  on  leaving 
them,  than  for  saying  that  she  must  be  sufficiently  manned  also,  without  which  she 
would  certainly  not  be  in  such  a  condition.  I  cannot  so  restrict  the  [579]  statute  by 
construction  without  feeling  that  I  should  virtually  repeal  it. 

In  arriving  at  my  construction  I  do  not  feel  pressed  by  Sir  Hugh  Cairns'  argument 
of  inconsistency  in  drawing  so  sharp  a  line  between  the  building  and  the  equipping, 
for  the  same  might  be  said  of  the  distinction  which  does  exist  between  selling  an 
armed  vessel  to  a  belligerent  and  arming  one  with  the  requisite  intent  under  an  order 
of  the  same  purchaser ;  the  line  is  equally  sharp,  and  the  only  difference  is  in  the  place 
where  it  is  to  be  drawn.  Indeed  this  argument  is  rather  to  be  addressed  to  the  law- 
giver than  to  the  expounder,  if  there  be  inconsistency  in  the  legislation.  Admitting, 
as  I  do,  that  there  is  inconsistency  in  the  state  of  this  law  as  to  what  is  lawful  and 
what  is  not,  I  believe  nevertheless  that  the  lesser  amount  of  inconsistency  is  incurred 
by  adhering  to  the  ordinary  meaning  of  the  language  employed  as  I  have  above  con- 
strued it. 

Upon  this  view  of  the  statute  in  my  opinion  the  proper  direction  to  the  jury  would 
have  been  that  they  should  first  look  to  see  whether  the  equippers  had  had  the  intention 
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which  I  have  above  mentioned,  together  also  with  the  intent  of  the  principal  as 
explained  by  my  brother  Channell ;  and,  secondly,  whether  with  such  intent  they  had 
done  any  act  towards  equipping,  furnishing,  or  fitting  out  the  ship,  beyond  the  mere 
work  of  building  the  hull  of  the  vessel,  or  had  attempted  or  endeavoured  so  to  do  ;  and 
I  agree  with  the  definition  of  the  attempt  which  my  brethren  have  given.  But  look- 
ing at  the  whole  of  the  direction  of  the  Lord  Chief  Baron  (which  I  need  not  criticise  at 
length  after  my  brother  Channell's  judgment),  although  his  Lordship  does  appear  to 
have  left  the  question  of  equipping,  furnishing,  or  fitting  out  to  the  jury  in  the  alter- 
native, yet  I  think  there  are  other  passages  of  the  summing  up  which  are  inconsistent, 
and  [580]  which  would  have  a  tendency  to  mislead  them.  I  need  not  recapitulate  them, 
as  my  brother  Channell  has  done  so  at  full  length,  and  I  therefore  conclude  by  saying 
that  I  think  that  the  jury  should  have  been  distinctly  told  that  the  intent  as  before 
defined  being  established  to  their  satisfaction,  any  act  of  equipping  in  furtherance  of 
such  intention  would  be  unlawful  within  the  meaning  of  the  statute. 

I  am  also  further  of  opinion  that,  even  if  my  construction  of  the  statute  be  incorrect, 
and  if  it  ought  to  be  construed  as  Mr.  Mellish  contended,  that  is,  as  prohibiting  only 
equipments  of  a  distinctive  character,  yet  that  upon  the  evidence  above  stated  there 
was  sufficient  upon  which  to  direct  the  jury  that  the  claimants  had  supplied  distinctive 
equipments  within  that  meaning  of  the  Act.  The  evidence  to  which  I  allude  is  the 
proof  of  the  fitting  stanchions  for  hammock  racks  and  the  cooking  apparatus  for  a  crew 
of  150  or  200  people  to  a  war  vessel.  I  do  not  find  that  such  direction  was  given,  and 
I  am  therefore  of  opinion  that,  upon  the  ground  of  an  insufficient  direction,  there  ought 
to  be  a  new  trial. 

On  the  other  ground,  that  the  verdict  was  against  the  evidence,  I  agree  with  my 
brother  Channell,  that  it  is  unnecessary  for  me  to  decide  it,  as  I  think  that  the  rule 
should  be  made  absolute  on  the  ground  of  insufficient  direction. 

The  Court  being  equally  divided  in  opinion  as  to  whether  the  rule  ought  to  be  made 
absolute,  Pigott,  B.,  withdrew  his  judgment,  and  the  rule  was  discharged. 

Rule  discharged. 

[581]  Feb.  6.— By  the  26th  section  of  Ihe  Queen's  Remembrancer's  Act,  22  &  23 
Vict.  c.  21,  "  It  shall  be  lawful  for  the  Lord  Chief  Baron  and  two  or  more  Barons 
of  the  Court  of  Exchequer  from  time  to  time  to  make  all  such  rules  and  orders  as 
to  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  Court,  and 
as  to  the  allowance  of  costs,  and  for  the  eff"ectual  execution  of  this  Act,  and  the 
intention  and  objects  thereof,  as  may  seem  to  them  necessary  and  proper ;  and  also 
from  time  to  time,  by  any  such  rules  or  orders,  to  extend,  apply,  or  adapt  any  of 
the  provisions  of  the  '  Common  Law  Procedure  Act,  1852,'  and  the  '  Common  Law 
Procedure  Act,  1854,'  and  any  of  the  rules  of  pleading  and  practice  on  the  plea 
side  of  the  said  Court  to  the  revenue  side  of  the  said  Court,  as  may  seem  to  them 
expedient  for  making  the  process,  practice,  and  mode  of  pleading  on  the  revenue 
side  of  the  said  Court  as  nearly  as  may  be  uniform  with  the  process,  practice,  and 
mode  of  pleading  on  the  plea  side  of  such  Court."  Held,  in  the  Exchequer 
Chamber,  that  the  above  enactment  did  not  confer  a  power  by  rule  or  order  to 
extend,  apply,  or  adapt  to  the  revenue  side  of  the  Court  of  Exchequer  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1854,  as  to  appeal :  Per  Cockburn, 
C.  J.,  Crompton,  J.,  Blackburn,  J.,  and  Mellor,  J.— Dissentientibus  Erie,  C.  J., 
Williams,  J.,  and  Willes,  J. 

The  Crown  having  appealed  to  the  Exchequer  Chamber  against  the  decision  of  the 
Court  of  Exchequer  in  discharging  the  rule  for  a  new  trial,  the  appeal  came  on  for 
argument  in  the  following  Hilary  Vacation  (a)  (Feb.  6). 

Sir  Hugh  Cairns  (Karslake,  Mellish  and  Kemplay  with  him),  for  the  defendants. 
The  Court  has  no  jurisdiction  to  hear  this  appeal.  When  the  Court  of  Exchequer 
discharged  the  rule  nisi  for  a  new  trial,  the  proceedings  in  that  Court  were  at  an  end, 
with  the  exception  of  the  ministerial  act  of  entering  up  the  judgment.  Before  the 
Common  Law  Procedure  Act,  1854,  there  could  be  no  appeal ;  and  there  can  be  none 
under  that  Act,  because  it  applies  only  to  personal  actions  commenced  by  writ  of 

(a)  Before  Cockburn,  C.  J.,  Erie,  C.  J.,  Williams,  J.,  Crompton,  J.,  Willes,  J., 
Blackburn,  J.,  and  Mellor,  J. 
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summons.  But  on  the  4th  of  November,  1863,  and  before  the  rule  nisi  was  granted, 
some  rules  (ante,  p.  429)  were  promulgated  by  the  Court  of  Exchequer,  which  it  is 
said  give  a  right  of  appeal.  Those  rules  profess  to  be  made  under  the  26th  section 
(post,  p.  584,  note)  of  the  Queen's  Remembrancer's  Act,  22  &  23  Vict.  c.  21,  and  to  extend 
to  the  revenue  side  of  the  Court  of  Exchequer,  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  185i,  with  respect  to  [582]  appeal.  (He  then  stated  the  rules.)  It  may 
be  observed  that  the  3rd  rule,  which  is  in  terms  the  same  as  the  36th  section  of  the 
Common  Law  Procedure  Act,  1854,  says:  "The  Court  of  Error,  the  Exchequer 
Chamber,  and  the  House  of  Lords,  shall  be  Courts  of  appeal  for  this  purpose."  But  the 
term,  "  the  Court  of  P]rror,"  in  the  rule  has  no  meaning ;  in  the  Common  Law  Pro- 
cedure Act  it  is  intelligible  and  necessary,  because  that  Act  applies  not  only  to  the 
superior  Courts  of  law  at  Westminster,  but  to  the  Courts  of  Lancaster  and  Durham, 
and  might,  by  order  in  council,  be  made  applicable  to  other  inferior  Courts  of  record. 
If  the  Court  of  Exchequer  has  power  by  a  general  order  to  create  new  Courts  of 
appeal,  to  give  new  rights  to  suitors,  and  confer  on  the  House  of  Lords  and  this  Court 
the  powers  professed  to  be  conferred  by  these  rules,  they  can  only  do  it  under  the 
authority  of  parliament.  T4ie  22  &  23  Vict.  c.  21  is  intituled,  "An  Act  to  regulate 
the  office  of  Queen's  Remembrancer,  and  to  amend  the  practice  and  procedure  on  the 
revenue  side  of  the  Court  of  Exchequer."  It  recites,  amongst  other  things,  that  "it  is 
expedient  further  to  regulate  the  said  office,  and  to  make  other  provisions  in  relation 
thereto,  and  to  the  procedure  on  the  revenue  side  of  the  Court."  No  doubt  the  pre- 
amble cannot  restrain  the  enacting  clauses  if  they  contain  provisions  more  extensive 
than  the  preamble ;  but  if  there  are  no  such  provisions,  the  purpose  of  the  Act 
is  declaied  by  the  preamble.  The  first  eight  sections  have  no  bearing  on  the 
present  question.  The  9th  section  extends  the  222nd  section  of  the  Common  Law 
Procedure  Act,  1852,  to  proceedings  on  the  revenue  side  of  the  Court  of  Exchequer. 
The  10th  section  enables  the  parties  in  any  proceeding  on  the  revenue  side  of  the 
Court  of  Exchequer,  by  consent,  to  state  a  special  case  for  the  opinion  of  the  Court 
without  pleadings,  and  upon  judgment  thereon  to  bring  error,  and  it  directs  what  the 
[583]  Court  of  error  shall  do  with  reference  to  that  case.  That  section  is  virtually 
an  incorporation  of  the  46th  section  of  the  Common  Law  Procedure  Act,  1852,  and  the 
32nd  section  of  the  Common  Law  Procedure  Act,  1854.  The  11th  section  provides 
for  the  costs  of  the  special  case.  The  1 2th  section  gives  a  right  of  appeal  from  the 
decision  of  the  Court  of  Exchequer  in  cases  of  appeal  to  that  Court  under  the  pro- 
visions of  the  Succession  Duty  Act,  1853.  The  13th  section  points  out  the  Courts  of 
appeal.  The  14th  section  requires  notice  of  appeal  within  four  days  after  the  decision. 
The  1 5th  section  provides  for  appeal  in  summary  proceedings  for  succession  or  legacy 
duty.  The  16th  and  17th  sections  are  not  material  to  the  present  question.  Then 
follow  provisions  as  to  error  in  its  strict  and  proper  sense,  in  which  the  proceedings 
were  formerly  commenced  by  writ  of  error ;  and  the  provisions  in  that  respect  of  the 
Common  Law  Procedure  Act,  1852,  have  been  adopted  and  applied  by  parliament  to 
the  revenue  side  of  the  Court  of  Exchequer.  The  18th  section  prescribes  the  time 
within  which  error  must  be  brought.  That  section  corresponds  with  the  1 46th  and 
147th  sections  of  the  Common  Law  Procedure  Act,  1852.  The  19th  section 
abolishes  the  writ  of  error.  That  section  corresponds  with  the  148th  section  of  the 
Common  Law  Procedure  Act,  1852,  with  a  special  interpolation  authorizing  the 
Barons  of  the  Exchequer  to  make  a  rule  as  to  giving  bail  or  security.  The  20th 
section  enables  either  party  to  tender  a  bill  of  exceptions  on  the  trial  of  any  issues  on 
the  revenue  side  of  the  Court.  Therefore  parliament  has  adopted  every  provision  in 
the  Common  Law  Procedure  Act,  1852,  with  regard  to  error  properly  so  called,  but 
has  omitted  those  provisions  in  the  Common  Law  Procedure  Act,  1854,  which  relate 
to  appeal  in  the  event  of  a  rule  for  a  new  trial  being  refused,  or  discharged,  or  made 
absolute.  It  is  evident,  therefore,  that  [584]  parliament  has  considered  it  right  that 
the  provisions  as  to  error,  properly  so  called,  should  be  extended  to  the  revenue  side 
of  the  Court  of  Exchequer,  and  has  moreover  indicated  that  it  could  not  be  done 
without  its  authority.     The  26th  section  (a)  is   divided   into  two  parts.     The  first 

(a)  Sect.  26.  "It  shall  be  lawful  for  the  Lord  Chief  Baron  and  two  or  more 
Barons  of  the  Court  of  Exchequer  from  time  to  time  to  make  all  such  rules  and 
orders  as  to  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the 
Court,  and  as  to  the  allowance  of  costs,  and  for  the  effectual  execution  of  this  Act, 
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authorizes  the  Lord  Chief  Baron  and  two  or  more  Barons,  "  from  time  to  time  to  make 
all  such  rules  and  orders  as  to  the  process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  Court,  and  as  to  the  allowance  of  costs,  and  for  the  effectual 
execution  of  the  Act,  and  the  intention  and  objects  thereof,  as  may  seem  to  them 
necessary  and  proper."  That  is  a  power  to  make  rules  and  orders  as  to  the  process, 
practice,  and  mode  of  pleading  in  a  particular  branch  of  the  jurisdiction  of  the 
Court ;  but  assuming  that  it  extended  to  the  whole,  what  would  be  its  meaning  1  The 
Barons  may  regulate  in  any  way  they  think  fit  the  internal  arrangement  of  their 
Court.  They  are  absolute  as  to  process,  practice,  and  mode  of  pleading ;  but  they 
cannot  create  new  Courts,  or  give  to  suitors  rights  external  to  their  Court.  They 
cannot  say,  "  we  ordain  that  the  Privy  Council,  the  Exchequer  Chamber,  or  the 
House  of  Lords  shall  be  Courts  of  appeal  from  our  Court,  and  that  suitors  shall  have 
a  right  [585]  to  resort  to  those  tribunals ;  and  we  require  them  to  hear  appeals." 
They  cannot  prescribe  what  mode  of  proceedings  those  tribunals  shall  adopt,  nor 
whether  they  shall  or  shall  not  award  costs.  Their  jurisdiction  is  territorial :  within 
their  own  Court  they  are  supreme  ;  beyond  it,  powerless.  When  they  have  per- 
formed their  duty  as  Barons  of  the  Exchequer  by  pronouncing  judgment  in  the  case 
as  before  them,  they  are  functi  officio.  Could  it  be  said  that  under  a  power  for  the 
County  Court  Judges  to  make  rules  as  to  the  process,  practice,  and  mode  of  pleading 
in  those  Courts,  they  could  order  that  the  suitors  should  have  a  right  of  appeal  to 
the  Court  of  Queen's  Bench,  Exchequer  Chamber,  or  the  House  of  Lords.  Then  do 
the  words  "for  the  effectual  execution  of  this  Act,  and  the  intention  and  objects 
thereof,"  make  any  difference?  Clearly  not.  The  Barons  of  the  Exchequer  may 
make  rules  as  to  bail  in  error,  because  the  22  &  23  Vict.  c.  21  has  authorized  pro- 
ceedings in  error ;  but  they  cannot  make  rules  as  to  where  error  shall  be  brought. 
Then  the  second  part  of  the  26th  section  (ante,  p.  584,  note)  says :  "  And  also  from 
time  to  time,  by  any  such  rule  or  order,  extend,  apply,  or  adapt  any  of  the  provisions 
of  the  Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure  Act, 
1854,  and  any  of  the  rules  and  practice  on  the  plea  side  of  the  said  Court  to  the 
revenue  side  of  the  said  Court."  Stopping  there,  and  supposing  the  enactment 
applied,  not  merely  to  the  revenue  side,  but  to  the  whole  jurisdiction  of  the  Court, 
what  would  be  its  meaning?  It  would  be  a  power  to  extend,  apply  and  adapt  those 
particular  provisions  which,  when  extended,  applied  and  adapted,  would  become  part 
of  the  process,  practice  and  pleading  of  the  Court  of  Exchequer,  not  of  the  Exchequer 
Chamber,  or  House  of  Lords.  All  doubt  is  removed  by  the  words  which  follow : — 
"  As  may  seem  to  them  expedient  for  making  the  [586]  process  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  said  Court  as  nearly  as  may  be  uniform  with  the 
process,  practice,  and  mode  of  pleading  on  the  plea  side  of  the  said  Court."  The  rules 
promulgated  on  the  22nd  of  June,  1860(6  H.  &  N.  7),  afford  an  illustration  of  the 
meaning  of  the  section.  These  rules,  which  embrace  every  step  in  a  suit  on  the 
revenue  side  of  the  Exchequer,  the  writ,  information,  pleas  trial,  verdict  and  judgment, 
are  framed  with  extreme  attention  to  the  power  and  jurisdiction  of  the  Court.  But 
to  give  a  new  right  of  appeal  to  a  suitor  against  whom  judgment  has  been  pronounced, 
and  to  deprive  the  successful  suitor  of  his  immediate  right  to  the  fruits  of  his  judg- 
ment, is  no  part  of  the  process,  practice,  or  mode  of  pleading  of  the  Court. 

The  Attorney  General  (the  Solicitor  General,  the  Queen's  Advocate,  Locke  and 
T.  Jones  with  him),  for  the  Crown.  The  Court  of  Exchequer  had  power  to  make 
these  rules.  The  first  branch  of  the  26th  section  of  the  22  &  23  Vict.  c.  21  authorizes 
the  Court  to  make  rules  as  to  the  "process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  Court."  The  second  branch  of  the  section  gives  a  new  and 
different  power,  viz.,  "to  extend,  apply,  or  adapt  any  of  the  provisions  of  the 
Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure  Act,  1854,"  to 

and  the  intention  and  objects  thereof,  as  may  seem  to  them  necessary  and  proper ; 
and  also  from  time  to  time  by  any  such  rule  or  order  to  extend,  apply,  or  adapt  any 
of  the  provisions  of  the  'Common  Law  Procedure  Act,  1852,'  and  the  'Common 
Law  Procedure  Act,  1854,'  and  any  of  the  rules  of  pleading  and  practice  on  the  plea 
side  of  the  said  Court  to  the  revenue  side  of  the  said  Court,  as  may  seem  to  them 
expedient  for  making  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side 
of  the  said  Court  as  nearly  as  may  be  uniform  with  the  process,  practice,  and  mode  of 
pleading  on  the  plea  side  of  such  Court." 
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the  revenue  side  of  the  Court.  Parliament  has  authorized  the  Court,  not  to  legislate 
by  way  of  giving  jurisdiction  to  or  creating  Courts  of  appeal,  but  to  extend,  apply,  or 
adapt  any  of  the  provisions  of  certain  acts  of  parliament  already  passed;  and  the 
question  is  whether  that  which  the  Court  has  done  is  or  is  not  an  extension,  applica- 
tion, or  adaptation  of  some  of  the  provisions  of  those  Acts  to  the  revenue  side  of  the 
Exchequer.  The  argument  for  the  defendants  is  based  on  the  assumption  that  pro- 
cedure in  error  is  no  part  of  the  process,  [587]  practice,  or  mode  of  pleading  on  the 
revenue  side  of  the  Court;  but  it  is  evident,  from  the  language  of  the  26th  section  of 
the  22  &  23  Vict.  c.  21,  that  it  was  meant  to  be  included.  The  expression,  "pro- 
cess, practice,  and  mode  of  pleading,"  is  the  formula  used  by  parliament  to  introduce 
the  entire  enactments  of  the  Common  Law  Procedure  Act,  1852.  That  Act  is  intituled 
"  An  Act  to  amend  the  process,  practice,  and  mode  of  pleading  in  the  superior  Courts 
of  common  law  at  Westminster."  The  preamble  recites  that  *'  the  process,  practice, 
and  mode  of  pleading  in  the  superior  Courts  of  common  law  at  Westminster  may  be 
rendered  more  simple  and  speedy."  Therefore  the  whole  of  the  clauses  in  that  Act 
are  declared  by  the  preamble  to  be  enacted  for  the  purpose  of  rendering  more  simple 
and  speedy  the  "  process,  practice,  and  mode  of  pleading  in  the  superior  Courts  of 
common  law  at  Westminster,"  an  expression  intended  to  include  proceedings  in  error, 
even  though  carried  up  to  the  House  of  Lords,  which  undoubtedly  is  not  a  superior 
Court  of  common  law  at  Westminster.  The  148th  section  says  that  a  writ  of  error 
shall  not  be  used,  and  that  the  proceedings  in  error  shall  be  a  step  in  the  cause. 
[Erie,  J.  A  writ  of  error  was  formerly  a  new  action.]  The  149th  section  prescribes 
the  mode  in  which  proceedings  in  error  are  to  be  commenced.  By  the  152nd  section, 
instead  of  the  assignment  of  and  joinder  in  error,  a  suggestion  may  be  entered  on  the 
judgment  roll  to  the  effect  that  error  is  alleged  by  the  one  party  and  denied  by  the 
other.  By  the  155th  section,  upon  such  suggestion  being  entered  the  cause  may  be 
set  down  for  argument  in  the  Court  of  error,  and  the  judgment  roll  shall  be  brought 
by  the  Master  into  the  Court  of  Exchequer  Chamber ;  or  if  the  proceedings  in  error 
be  before  the  High  Court  of  Parliament,  then  before  the  High  Court  of  Parliament; 
and  the  Court  of  error  may  thereupon  review  the  proceedings,  and  give  judgment 
[588]  thereon,  which  shall  be  entered  on  the  original  record  ;  and  such  further  pro- 
ceedings as  may  be  necessary  thereon  shall  be  awarded  by  the  Court  in  which  the 
original  judgment  was  given.  The  156th  section  empowers  Courts  of  error  in  certain 
cases  to  quash  the  proceedings  in  error.  The  157th  section  requires  Courts  of  error 
to  give  such  judgment  and  award  such  process  as  the  Court  from  which  error  is 
brought  ought  to  have  done.  Therefore  the  maimer  in  which  the  case  is  to  be  brought 
into  the  Court  of  error,  whether  the  Exchequer  Chamber  or  House  of  Lords,  the 
manner  in  which  the  Court  of  error  is  to  give  judgment,  the  eftect  of  that  judgment 
and  the  power  which  the  Court  of  error  is  to  exercise  over  the  proceedings,  are  treated 
as  part  of  the  code  of  procedure  introduced  for  the  purpose  of  amending  the  process, 
practice,  and  mode  of  pleading  in  the  superior  Courts  of  common  law  at  Westminstei-. 
Again,  with  respect  to  the  22  &  23  Vict.  c.  21.  The  19th  section  of  that  Act  is 
not  a  mere  adaptation  of  the  148th  section  of  the  Common  Law  Procedure  Act,  1852, 
but  an  independent  and  substantive  enactment.  It  makes  no  reference  to  the  Common 
Law  Procedure  Act,  1852  ;  and  but  for  the  rules  of  the  Court  of  Exchequer  the  clauses 
referred  to  would  not  apply  to  a  proceeding  in  error  under  the  19th  section.  That 
section  distinctly  recognises  proceedings  in  error  on  the  revenue  side  of  the  Court  as 
a  step  in  the  cause,  and  when  the  26th  section  (ante,  p.  584)  declares  that  the  pro- 
visions of  the  Common  Law  Procedure  Act  may  be  extended  to  the  revenue  side  of 
the  Court,  it  means  to  all  proceedings  in  a  cause  depending  on  that  side  of  the  Court, 
and  a  proceeding  in  error  is  expressly  declared  by  the  19th  section  to  be  one. 
[Cockburn,  C.  J.  The  19th  section  does  not  apply  to  a  proceeding  by  way  of  appeal.] 
But  it  throws  light  on  the  construction  of  the  26th  section,  because,  [589]  in  the 
analogous  case  of  error  properly  so  called,  the  22  &  23  Vict.  c.  21  did  not  embody  all 
the  provisions  of  the  Common  Law  Procedure  Act,  1852,  but  left  the  Court  of 
Exchequer  to  apply  them  under  the  power  conferred  by  the  26th  section.  Accordingly 
the  Court  of  Exchequer,  in  pursuance  of  the  provisions  contained  in  that  section, 
made  the  rules  of  the  22nd  of  June  1860  (6  H.  &  N.  i.).  The  97th  rule  prescribes 
the  mode  of  commencing  proceedings  in  error.  The  98th  relates  to  stay  of  execution 
and  bail.  The  99th  prescribes  the  mode  of  pleading  in  error;  and  the  100th  the 
mode  in  which  the  roll  is  to  be  made  up.     By  the  lOlst  the  Court  ordered  that  the 
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provisions  contained  in  the  154th,  155th,  156th,  and  157th  sections  of  the  Common 
Law  Procedure  Act,  1852,  where  applicable,  shall  extend  and  be  applied  in  like  cases 
on  the  revenue  side  of  the  Court.  The  103rd  rule  extends  and  applies  the  sections 
159  to  166  of  that  Act.  It  would  have  been  a  casus  omissus  if  the  Court  of  Exchequer 
had  no  power  under  the  26th  section  to  apply  to  the  revenue  side  of  the  Court  the 
provisions  as  to  error  in  the  Common  Law  Procedure  Acts ;  and  by  the  rules  in 
question  they  have  no  more  declared  what  the  Exchequer  Chamber  or  House  of  Lords 
shall  do  in  case  of  appeal  than,  by  the  former  rules,  they  have  declared  what  those 
Courts  shall  do  in  proceedings  in  error.  The  power  conferred  by  the  26th  section  is 
to  declare  what  provisions  of  the  Common  Law  Procedure  Acts  shall  be  applicable  to 
the  revenue  side  of  the  Court  of  Exchequer,  and  the  Court  has  declared  that  certain 
sections  of  those  Acts  which  relate  to  proceedings  in  Courts  of  error  shall  be  applicable. 
It  is  a  fallacy  to  say  that  the  Court  of  Exchequer  has  taken  upon  itself  to  legislate,  it 
has  merely  exercised  a  power  conferred  by  parliament.  The  35th  section  of  the 
Common  Law  Procedure  Act,  1854,  is  the  leading  [590]  one  on  which  this  matter 
arises,  and  every  condition  which  gives  the  appellant  a  locus  standi  is  fulfilled  in  the 
Court  of  Exchequer,  so  that  that  Court  has  jurisdiction  over  the  appeal  as  part  of  the 
process  of  that  Court.  The  rational  interpretation  of  the  26th  section  is,  that  it 
enables  the  Court  of  Exchequer,  if  it  thinks  tit,  to  apply  any  of  the  provisions  of  the 
Common  Law  Procedure  Acts,  1852  and  1854,  to  the  revenue  side  of  the  Court  of 
Exchequer.  The  argument  for  the  defendants  would  render  the  latter  part  of  that 
section  superfluous.  Why  is  the  power  given  if  it  cannot  be  exercised  except  for  an 
object  which  may  be  accomplished  by  making  rules  or  orders  under  the  former  part 
of  the  section  1  There  is  an  obvious  difference  between  the  power  to  make  rules  and 
orders  and  the  power  to  apply  certain  provisions  of  an  act  of  parliament.  Rules  and 
orders  operate  by  the  authority  of  the  Court,  but  the  provisions  of  an  act  of  parliament, 
when  applied,  operate  by  the  authority  of  parliament.  By  the  20th  section  of  the 
22  &  23  Vict.  c.  21,  either  party  may  tender  a  bill  of  exceptions  on  the  trial  of  any 
issue  on  the  revenue  side  of  the  Court ;  and  the  appeal  given  by  the  35th  section  of 
the  Common  Law  Procedure  Act,  1854,  is  only  another  mode  of  arriving  at  the  same 
result.  The  legislature  in  express  terms  gave  a  right  to  appeal  in  revenue  cases  by 
bill  of  exceptions,  but  left  it  to  the  discretion  of  the  Court  of  Exchequer  to  determine 
whether  the  alternative  mode  of  procedure  by  way  of  appeal  could  be  conveniently 
applied  to  those  cases.  If  the  22  &  23  Vict.  c.  21  had  contained  these  words,  "All 
the  provisions  of  the  Common  Law  Procedure  Act,  1854,  shall  be  applied  to  the 
revenue  side  of  the  Court  of  Exchequer ; "  would  not  the  clauses  relating  to  appeal 
have  been  as  applicable  as  any  others  1  The  only  difference  is  that  the  legislature  has 
empowered  the  Court  from  time  to  time  by  rule  or  order  to  apply  them.  They  [591] 
are  applied  to  proceedings  commenced,  and  causes  pending  on  the  revenue  side  of  the 
Court  of  Exchequer,  and  the  right  of  appeal  given  by  the  35th  section  of  the  Common 
Law  Procedure  Act,  1854,  and  the  provisions  of  the  37th,  38th  and  39th  sections 
operate  upon  the  record  for  all  purposes  while  it  is  in  the  Court  of  Exchequer ;  and 
what  afterwards  takes  place  in  the  Court  of  error  is  a  mere  sequence.  The  record, 
though  carried  up  to  the  Court  of  error,  never  ceases  to  be  a  record  of  the  Court  of 
Exchequer.  This  view  is  fortified  by  the  concluding  words  of  the  26th  section  of  the 
22  &  23  Vict.  c.  21,  "as  may  seem  to  them  expedient  for  making  the  process,  practice, 
and  mode  of  pleading  "  (which  means  procedure)  "  on  the  revenue  side  of  the  Court 
as  nearly  as  may  be  uniform  with  the  process,  practice,  and  mode  of  pleading  on  the 
plea  side  of  the  Court."  The  legislature,  having  applied  the  procedure  by  way  of 
appeal  to  the  plea  side  of  the  Court  of  Exchequer,  empowered  the  Court,  if  it  thought 
fit,  to  make  the  procedure  on  the  revenue  side  of  the  Court  uniform  with  that  on  the 
plea  side. 

Sir  Hugh  Cairns,  in  reply.  The  creation  of  a  new  right  of  appeal  and  a  new 
Court  to  hear  it  is  not  "  process  "  of  the  Court  from  which  the  appeal  comes.  Because 
the  preamble  of  the  Common  Law  Procedure  Act,  1852,  states  that  its  object  is  "to 
amend  the  "  process,  practice,  and  mode  of  pleading  in  the  superior  Courts  of  common 
law  at  Westminster,  and  the  Act  contains  provisions  relating  to  error,  and  the  mode 
in  which  the  Courts  of  Exchequer  Chamber  and  House  of  Lords  shall  thereupon 
proceed,  it  is  assumed  that  the  provisions  respecting  those  Courts  are  part  of  the 
"  process,  practice,  and  mode  of  pleading  of  the  superior  Courts."  But  although  the 
motive  for  legislating  was  to  amend  the  process,  practice,  and  mode  of  pleading  in 
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the  [592]  superior  Courts,  the  legislature  would  naturally  determine  what  was  to  be 
done  with  causes  commeuced  in  those  Courts  when  they  reached  the  Exchequer 
Chamber  or  House  of  Lords.  The  Common  Law  Procedure  Act,  1852,  dealt  only 
with  error,  properly  so  called.  It  did  not  create  any  new  right  of  appeal,  but  amended 
the  existing  law,  by  which  a  suitor,  as  a  matter  of  right,  could,  by  writ  of  error, 
bring  the  record  before  a  Court  of  error.  That  is  wholly  inapplicable  to  the  new  right 
of  appeal  created  by  the  Common  Law  Procedure  Act,  1854.  The  155th  section  of 
the  Common  Law  Procedure  Act,  1852,  makes  a  distinction  between  proceedings  in 
the  Court  of  error  and  in  the  Court  below,  and  treats  them  as  independent  Courts. 
The  148th  section,  by  which  the  proceeding  to  error  is  made  a  step  in  the  cause,  and 
which  was  extended  to  the  revenue  side  of  the  Court  by  the  19th  section  of  the 
22  &  23  Vict.  c.  21,  does  not  apply  to  proceedings  by  way  of  appeal.  With  respect 
to  proceedings  in  error,  the  19th  section  confers  a  special  power  on  the  Court  of 
Exchequer  to  make  rules  or  orders  as  to  the  terms  and  conditions  of  bail  and  security. 
Again,  if  any  difficulty  should  arise  as  to  the  modus  operandi  in  the  proceedings 
in  error,  a  special  power  is  conferred  by  the  26th  section  to  make  rules  and  orders 
for  the  efliectual  execution  of  the  Act,  and  the  intention  and  object  thereof.  The 
argument  derived  from  the  35th  section  of  the  Common  Law  Procedure  Act,  1854, 
is  not  tenable.  It  does  not  follow,  because  certain  occurrences  in  the  Court  below 
are  conditions  precedent  to  a  right  of  appeal,  therefore  the  Court  below  has  jurisdic- 
tion over  the  appeal  as  part  of  its  process.  The  power  given  by  the  26th  section  is 
to  apply  the  provisions  of  the  Common  Law  Procedure  Acts,  not  to  informations  filed 
in  the  Court  of  Exchequer,  but  to  the  revenue  side  of  that  Court ;  and  it  cannot 
attach  to  informations  rights  and  liabilities  wholly  unconnected  with  the  process  [593] 
and  practice  of  that  Court,  and  within  the  jurisdiction  of  other  Courts.  It  is  said 
that  parliament  meant  to  leave  it  in  the  discretion  of  the  Court  of  Exchequer  to 
determine  whether  the  right  of  appeal  should  be  applied  to  revenue  causes ;  but,  if  so, 
any  rules  made  by  the  Court  on  this  subject  would  be  fluctuating  and  changeable ; 
for  the  power  to  make  rules  is  to  be  exercised  from  time  to  time.  Parliament,  after 
laying  down  the  cardinal  principles,  has  left  it  to  a  majority  of  the  Court  to  work  out 
the  details.  If  it  is  left  to  their  discretion,  when,  how  far,  and  in  what  manner  they 
will  introduce  the  provisions  of  the  Common  Law  Procedure  Act,  1854,  as  to  appeal, 
they  might  apply  them  by  degrees  and  in  part,  and  they  might  direct  that  an  appeal 
should  at  once  lie  to  the  House  of  Lords,  passing  over  the  Exchequer  Chamber. 
Again,  one  day  they  might  make  the  rules,  and  another  day  abrogate  them,  and  say 
there  shall  be  no  appeal.  But,  assuming  that  the  power  is  to  be  exercised  once  for 
all,  can  it  be  supposed  that  parliament  would  delegate  its  authority  to  the  Court  and 
enable  it  to  legislate  for  itself  and  its  suitors  in  a  proceeding  of  a  more  extensive  nature 
than  a  bill  of  exceptions.  If  parliament,  after  giving  specific  power  to  proceed  in 
error  in  certain  cases,  had  gone  on  to  say  that  such  provisions  of  the  Common  Law 
Procedure  Acts  shall  be  applied  as  will  make  the  process,  practice,  and  mode  of  pleading 
on  the  revenue  side  of  the  Court  uniform  with  that  on  the  plea  side,  that  would  be  an 
extension  of  those  proceedings  only  which  regulate  the  process,  practice,  and  mode  of 
pleading,  and  would  not  give  a  right  of  appeal.  It  is  said  that  this  is  still  a  revenue 
cause  in  the  Court  of  Exchequer,  but  the  10th  section  of  the  22  &  23  Vict.  c.  21  draws 
a  marked  distinction  between  the  two  Courts.  Moreover  the  cause  is  now  entitled 
"  In  the  Exchequer  Chamber."  Any  consideration  with  respect  to  the  record  does 
not  affect  the  case.  The  order  of  the  Court  discharging  the  rule  for  a  new  trial  is  not 
[594]  noticed  on  the  record.  If  the  rules  and  orders  authorized  to  be  made  by  the 
first  part  of  the  26th  section  of  the  22  &  23  Vict.  c.  21  are  confined  to  "process, 
practice,  and  mode  of  pleading,"  the  same  construction  must  be  put  on  the  latter  part 
of  the  section,  by  which  authority  is  given  to  extend,  apply,  or  adapt  the  provisions 
of  the  Common  Law  Procedure  Acts.  Under  a  power  to  make  rules  as  to  process, 
practice,  and  mode  of  pleading,  it  is  doubtful  whether  the  Court  could  apply,  extend, 
and  adapt  the  provisions  of  an  act  of  parliament.  It  is  also  doubtful  whether  under 
such  a  power  they  could  have  created  and  issued  a  writ  of  injunction  as  part  of  the 
process,  practice,  and  mode  of  pleading  of  the  Court.  An  appeal  is  no  part  of  the 
process,  practice,  or  mode  of  pleading  of  the  Court.  As  revenue  causes  are  proceedings 
in  rem,  and  conclusive  not  only  on  the  parties  but  on  all  persons,  there  may  be  good 
reason  for  requiring  that  they  should  be  reviewed,  if  at  all,  by  proceedings  in  error 
upon  a  formal  record,  and  not  by  way  of  appeal. 
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The  Attorney  General  claimed  the  right  to  the  last  reply  by  virtue  of  his  office. 

CoCKBUKN,  C.  J.  In  the  case  of  O'Connell  v,  liegina  (11  CI.  &  F.  185,  231)  it  was 
laid  down  that  it  was  not  a  necessary  incident  to  cases  in  which  the  Crown  was  defen- 
dant in  error,  that  the  counsel  for  the  Crown  was  to  have  the  last  word.  It  is, 
however,  open  to  us  in  the  exercise  of  our  discretion  to  hear  you,  but  it  must  not  be 
considered  as  establishing  a  precedent. 

The  Attorney  General,  in  reply.  There  is  a  distinction  between  rules  made  by 
the  Court  of  Exchequer  concerning  matters  within  its  province,  and  rules  made  in 
execution  of  a  statutory  power.  In  the  former  case  the  Court  may  revoke  [595] 
them,  but  parliament  has  authorized  the  Court  to  apply  the  provisions  of  certain  acts 
of  parliament  to  the  revenue  side  of  the  Court.  When  that  is  done  their  function 
ceases,  for  the  provisions  operate  by  virtue  of  the  statute  which  created  the  power. 
The  words  are,  to  "extend,  apply  and  adapt,"  not  recall.  The  Court  has  simply  the 
power  of  saying  whether  the  provisions  shall  be  extended  to  the  revenue  side  of  the 
Court.  The  right  of  appeal  is  merely  the  same  in  another  form  as  that  given  by  a  bill 
of  exceptions.  The  35th  section  of  the  Common  Law  Procedure  Act,  1854,  is  strictly 
limited  to  a  motion  for  a  new  trial  on  the  ground  that  the  Judge  has  not  ruled 
according  to  law,  which  is  clearly  the  subject  of  a  bill  of  exceptions.  The  34th  section 
gives  an  appeal  where  a  point'  has  been  reserved  at  the  trial.  An  appeal  being  a  more 
convenient  and  etFectual  mode  of  procedure  than  a  bill  of  exceptions,  the  legislature 
may  well  have  confided  to  the  Court  of  Exchequer  the  duty  of  considering  whether 
there  was  anything  which  rendered  it  inapplicable  to  revenue  cases.  In  the  end 
there  would  be  a  record ;  and,  therefore,  for  the  purposes  of  proceedings  in  rem,  an 
appeal  would  ultimately  make  no  difference  and  would  be  as  beneficial  to  the  subject 
as  to  the  Crown. 

Cur.  adv.  vult. 

The  learned  Judges  having  diliered  in  opinion,  on  the  8th  of  February,  1864, 
delivered  their  judgments  seriatim. 

Mellor,  J.  After  a  careful  consideration  of  the  arguments  which  were  urged  by 
the  Attorney  General  in  this  case,  and  with  every  desire  to  support  the  validity  of 
the  rules  made  by  the  Court  of  Exchequer  on  the  4th  of  November  last,  under  the 
provisions  of  the  22  &  23  Vict.  c.  21,  intituled  "An  Act  to  regulate  the  office  of 
Queen's  Kemembrancer,  and  to  amend  the  practice  and  procedure  [596]  on  the 
revenue  side  of  the  Court  of  Exchequer,"  I  am  compelled  to  come  to  the  conclusion 
that  the  rules  1,  2  and  3,  under  the  authority  of  which  the  present  appeal  is  brought, 
are  not  warranted  by  that  statute,  and  that  the  claimants  are  entitled  to  succeed  upon 
the  objections  which  were  made  by  Sir  Hugh  Cairns  to  our  proceeding  with  the  cause. 

In  oixler  to  sustain  the  right  to  appeal,  the  Attorney  General  was  driven  to  contend 
that  the  legislature,  in  providing  for  the  amendment  of  the  "practice  and  procedure" 
on  the  revenue  side  of  the  Court  of  Exchequer,  had  incidentally  delegated  to  the  Lord 
Chief  Baron  and  two  or  more  Barons  the  power  to  determine  whether  or  not  an  appeal 
should  lie  from  a  judgment  of  their  own  Court,  in  certain  cases,  to  the  Court  of 
Exchequer  Chamber  and  the  House  of  Lords.  The  suggestion  is  of  a  power  so  unusual, 
that  it  appears  to  me  to  require  a  clear  and  unambiguous  expression  of  the  intention 
of  the  legislature  that  such  should  be  the  case,  in  order  to  support  it. 

In  the  Common  Law  Procedure  Act  of  1852,  the  legislature,  after  making  many 
express  alterations  and  amendments  in  the  process,  practice  and  mode  of  pleading  in 
the  superior  Courts  of  law,  did,  by  section  223,  confer  upon  the  Judges,  or  any  eight 
or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  Courts  should  be  three,  power 
from  time  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual  execution 
of  the  said  Act,  and  of  the  intention  and  object  thereof,  &c.,  "as  in  their  judgment 
might  be  necessary  and  proper ; "  but  it  gave  no  larger  power  than  was  necessary  in 
order  to  enable  the  Judges  to  make  such  rules  and  orders  as  were  incidental  to  the 
complete  carrying  into  effect  of  the  alterations  and  amendments  made  by  the  legislature 
itself.  The  Common  Law  Procedure  Act  of  1854,  which  was  for  "the  further  amend- 
ment of  the  process,  practice,  and  mode  of  pleading  in,  and  [597]  enlarging  the 
jurisdiction  of  the  superior  Courts  of  Common  Law,"  was  framed  upon  similar 
principles;  and  by  section  32  it  expressly  gave  to  litigants  the  right  to  bring  error 
on  a  special  case  in  the  same  manner  as  on  a  special  verdict ;  and  by  section  34,  in 
case  of  rules  to  enter  a  verdict,  or  for  a  nonsuit  upon  a  point  reserved  at  the  trial,  it 
gave  the  power  to  appeal  against  the  judgment  of  the  Court  in  refusing,  discharging, 
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or  making  absolute  such  a  rule.  And  by  section  35,  in  cases  of  misdirection,  it 
conferred  a  similar  right  of  appeal  from  the  judgment  of  the  Court  in  the  event  of 
one  judge  dissenting,  or  the  Court  in  its  discretion  granting  permission  to  appeal ; 
and  by  section  36  it  enacted  that  the  Court  of  error,  the  Exchequer  Chamber,  and 
the  House  of  Lords  should  be  Courts  of  appeal  for  the  purposes  of  that  Act.  By  the 
97th  section  it  gave  power  to  the  Judges,  under  the  like  conditions  as  in  the  Procedure 
Act  of  1852,  to  make  general  rules  and  orders  for  the  effectual  execution  of  the  Act. 
I  have  referred  to  several  sections  of  the  Common  Law  Procedure  Act  of  1854,  because 
they  contain  the  provisions  which  the  Court  of  Exchequer  has  by  the  rules  of  the  4th  of 
November  assumed  to  extend,  apply,  and  adapt  in  order  to  provide  a  remedy  by  way 
of  appeal  to  the  particular  circumstances  of  the  present  case. 

Upon  the  passing  of  the  Common  Law  Procedure  Act  of  1852,  the  Judges  did 
make  general  rules,  regulating  the  pleading  and  practice  of  the  superior  Courts  of 
common  law,  in  conformity  with  the  power  conferred  upon  them  by  that  Act.  In  the 
Act  of  the  22  &  23  Vict.  c.  21,  now  under  consideration,  the  legislature  appears  to  me 
to  have  provided  for  certain  cardinal  alterations  in  the  practice  and  procedure  on  the 
revenue  side  of  the  Court  of  Exchequer,  and  to  have  given  new,  but  spectel  and 
limited,  rights  of  appeal  to  litigants,  and  as  was  done  in  the  Common  Law  Procedure 
Acts,  to  have  left  the  deUiils  necessary  to  carry  them  into  [598]  effect  to  the  discretion 
of  the  Judges  of  the  Court  of  Exchequer.  By  section  10,  the  Act  enables  litigants, 
by  consent  and  by  order  of  a  Judge,  to  state  any  question  of  law  in  a  special  case,  for 
the  opinion  of  the  Court,  without  pleadings ;  and  upon  a  judgment  thereon,  error 
may  be  brought  as  on  a  judgment  on  a  special  verdict,  unless  the  parties  agree  to  the 
contrary ;  and  it  provides  that  the  proceedings  for  bringing  such  special  case  before 
the  Court  of  error  shall  be  the  same  as  in  the  case  of  a  special  verdict,  except  that 
the  Court  of  error  is  to  be  required  to  draw  inferences  of  fact  which  the  Court  below 
ought  to  have  drawn. 

By  section  11  the  costs  of  the  proceeding  are  regulated.  By  section  12  an  appeal 
is  given  to  a  Court  of  error  from  a  decision  of  the  Court  of  Exchequer  in  appeals 
under  the  provisions  of  the  Succession  Duty  Act,  1853;  and  by  section  13  it  is 
expressly  enacted  that  such  appeal  shall  lie  to  the  Court  of  error  in  the  Exchequer 
Chamber,  and  that  the  decision  of  the  said  Court  of  error  shall  be  subject  to  appeal 
to  the  House  of  Lords.  By  section  15  further  provision  is  made  for  bringing  error  on 
special  cases,  to  be  stated  with  reference  to  legacy  duty ;  and  by  section  16  the 
powers  of  the  1  Wra.  4,  c.  22,  and  sections  46,  47,  48,  and  49  of  the  Common  Law 
Procedure  Act,  1854,  are  expressly  incorporated  into  that  Act.  By  section  19  it  is 
expressly  provided  that  a  writ  of  error  shall  not  be  necessary,  and  that  the  proceeding 
to  error  shall  be  a  step  in  the  cause.  By  section  20  power  is  expressly  given  to  either 
party  to  tender  a  bill  of  exceptions  on  the  trial  of  any  issue;  and  section  21  provides 
for  the  costs  of  all  suits,  informations  and  other  proceedings.  By  these  sections  a 
power  to  state  a  special  case,  a  power  of  appeal  in  certain  cases,  and  a  power  to  each 
party  to  tender  a  bill  of  exceptions  on  the  trial,  are  carefully  and  specially  provided 
for;  but  no  appeal  is  given  against  the  judgment  of  the  Court  on  [599]  granting, 
refusing,  making  absolute,  or  discharging  a  rule  for  a  new  trial,  or  to  enter  a  nonsuit 
or  a  verdict  upon  a  point  reserved  at  the  trial. 

There  may  be,  and  probably  are,  considerations  which  might  render  such  a  power 
inexpedient  in  revenue  suits,  and  it  can  scarcely  be  imagined  that  the  propriety  of 
giving  such  a  power  escaped  the  consideration  of  the  legislature  when  the  special 
provisions  above  referred  to  were  framed.  The  omission  of  such  a  power  whilst  other 
provisions  are  made  for  appeal  and  writs  of  error,  leads  me  to  the  conclusion  that  this 
larger  power  of  appeal  was  intentionally  omitted  from  the  Act.  The  answer  attempted 
to  be  given  to  this  view  is,  that  the  right  of  appeal  is  matter  of  practice,  confounding, 
as  it  appears  to  me,  the  distinction  between  the  right  and  the  rules  which  regulate 
the  right,  and  it  is  contended  that  by  section  26  power  is  given  to  the  "  Lord  Chief 
Baron  and  two  or  more  Barons,"  not  only  to  make  rules  and  orders  as  to  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the  Court  for  the  effectual 
execution  of  the  Act,  but  also  "  from  time  to  time  by  any  such  rule  or  order  to  extend, 
apply,  or  adapt  any  of  the  provisions  of  the  Common  Law  Procedure  Acts  of  1852 
and  1854,  and  any  of  the  rules  of  pleading  and  practice  on  the  plea  side  to  the 
revenue  side  of  the  said  Court,  as  may  seem  to  them  expedient  for  making  the  process, 
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practice,  and  mode  of  pleading  on  the  revenue  side  of  the  Court  as  nearly  as  may  be 
uniform  with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  the  said 
Court."  It  is  argued  that  this  clause  gives  an  absolute  discretion  to  "  the  Lord  Chief 
Baron  and  two  or  more  Barons  "  to  incorporate  with  the  Act  under  consideration  any 
provision  of  the  two  Common  Law  Procedure  Acts  of  1852  and  1854,  whether  it  gives 
new  remedies  to  the  subject,  or  enlarges  the  jurisdiction  of  the  Courts,  or  gives  a 
[600]  new  authority  to  the  Court  of  error  in  the  Exchequer  Chamber  and  to  the 
House  of  Lords,  or  only  alters  or  amends  the  process,  practice,  and  mode  of  pleading 
in  the  superior  Courts  of  Common  Law. 

Surely  it  is  more  reasonable  to  consider  that  a  power  which  is  to  be  exercised 
**  from  time  to  time  "  is  more  applicable  to  the  extension,  application,  and  adaptation 
of  such  provisions  of  the  Common  Law  Procedure  Acts  as  refer  to  process,  practice, 
and  pleading  in  their  ordinary  sense,  and  which  may  well  be  altered  and  amended 
"from  time  to  time,"  than  to  provisions  which  confer  new  remedies  and  enlarged 
jurisdiction.  This  is  made  more  apparent  when  it  is  considered  that  the  reference  to 
the  provisions  of  the  Common  Law  Procedure  Acts  is  immediately  followed  by  the 
word^'and  rules  of  pleading  and  practice  on  the  plea  side  of "  the  said  Court  as  may 
seem  to  them  expedient  for  making  the  process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  said  Court  as  nearly  as  may  be  uniform  with  the  process,  practice, 
and  mode  of  pleading  on  the  plea  side  of  the  said  Court.  I  can  readily  understand 
that  the  legislature  may  have  entrusted  "  to  the  Lord  Chief  Baron  and  two  or  more 
Barons  "  power  to  make  rules  and  orders,  and  to  apply  and  adapt  such  provisions  of 
the  Common  Law  Procedure  Acts,  and  such  rules  of  pleading  and  practice  as  affect 
"process,  practice,  and  the  mode  of  pleading,"  so  as  to  carry  into  effectual  operation 
the  alterations  in  the  practice  and  procedure  of  the  revenue  side  of  the  Court  of 
Exchequer  introduced  by  the  Act.  But  I  cannot  understand  the  policy  of  intrusting 
to  the  Lord  Chief  Baron,  and  two  or  more  Barons  of  that  Court,  the  power  to  deter- 
mine whether  or  not  the  Court  of  error  in  the  Exchequer  Chamber  and  the  House  of 
Lords  shall  have  jurisdiction  to  entertain  an  appeal  against  a  judgment  of  the  Court 
of  Exchequer  in  granting,  or  refusing,  or  discharging  a  rule  for  a  new  trial.  The 
limited  power  to  make  rules  and  [601]  orders  conferred  upon  the  Judges  by  the 
Common  Law  Procedure  Acts  required  for  its  exercise  a  quorum  of  eight,  of  which  the 
three  chiefs  of  the  Courts  were  to  be  members ;  but,  according  to  the  argument  of  the 
Attorney  General,  the  present  Act  has  conferred  this  most  unusual  and  unprecedented 
authority  to  legislate  for  the  Court  of  error  and  the  House  of  Lords  upon  a  bare 
majority  of  the  Barons  of  the  Exchequer.  I  cannot  adopt  that  view ;  and  inasmuch  as 
I  cannot  consider  the  rules  of  the  4th  of  November  as  warranted  by  the  statute  22nd 
and  23rd  Victoria,  I  come  to  the  conclusion  that  we  have  no  jurisdiction  to  proceed 
with  the  appeal,  and  that  it  must  therefore  be  dismissed.  If  I  am  wrong  in  the  opinion 
which  I  have  formed,  and  the  rules  are  really  authorized  by  the  statute,  the  House  of 
Lords  will,  by  virtue  of  the  very  rules  in  question,  have  power  to  give  the  judgment 
which  we  ought  to  have  given. 

Blackburn,  B.  In  this  case  the  defendants,  in  a  case  on  the  revenue  side  of  the 
Court  of  Exchequer,  have  obtained  a  verdict  at  the  trial ;  a  rule  to  set  aside  that 
verdict  and  grant  a  new  trial  on  the  grounds  of  misdirection,  has  been  obtained  in  the 
Court  of  Exchequer,  and,  after  argument,  discharged.  The  Attorney  General  has 
come  to  this  Court,  treating  it  as  a  Court  of  appeal  from  the  Court  of  Exchequer  on 
this  matter,  with  the  object  that  we  should  inquire  into  the  grounds  of  the  decision, 
and,  if  satisfied  that  the  Court  of  Exchequer  ought  to  have  made  the  rule  absolute, 
that  we  should  now  do  so,  and  set  aside  the  verdict  obtained  for  the  defendants.  The 
defendants  have  objected  to  our  jurisdiction  to  entertain  the  cause,  contending  that 
we  are  not  a  Court  of  appeal  from  the  Exchequer  on  this  matter,  that  the  decision  of 
the  Court  of  Exchequer  is  final,  and  that  they  have  a  right,  in  point  of  law,  to  retain 
their  verdict  undisturbed. 

I  am,  I  think,  as  a  Judge,  bound  to  form  my  opinion  on  [602]  this  as  a  matter  of 
law,  and  to  deliver  judgment  according  to  what  I  think,  without  inquiring  whether 
the  result,  as  affecting  this  particular  case,  is  satisfactory  or  not ;  and  after  considering 
the  case  carefully  I  have  come  to  the  conclusion  that  the  defendants  are  right  on  this 
point,  and  that  we  have  no  power  to  interfere  with  the  verdict. 

The  whole  question  depends  upon  the  construction  of  the  22  &  23  Vict.  c.  21. 
That  Act  does  not  itself  give  the  power  of  appeal ;  but  it  contains  a  section,  the  26th, 
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which  gives  power  to  the  "  Lord  Chief  Baron,  and  any  two  or  more  Barons  of  the 
Court  of  Exchequer,  from  time  to  time,  to  make  all  such  rules  and  orders  as  to  the 
process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  Court,  and  as  to 
the  allowance  of  costs,  and  for  the  effectual  execution  of  this  Act,  and  the  intention 
and  objects  thereof,  as  may  seem  to  them  necessary  and  proper ;  and  also  from  time 
to  time,  by  any  such  rule  or  order,  to  extend,  apply,  or  adapt  any  of  the  provisions 
of  the  Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure  Act, 
1854,  and  any  of  the  rules  and  practice  on  the  plea  side  of  the  said  Court,  to  the 
revenue  side  of  the  said  Court,  as  may  seem  to  them  expedient  for  making  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the  said  Court,  as  nearly  as 
may  be,  uniform  with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of 
such  Court." 

In  intended  pursuance  of  this  power,  rules  have  been  made  in  last  Michaelmas 
Term,  of  which  the  following  seem  to  me  material : — By  the  2nd  rule  an  appeal  is 
allowed  in  such  cases  as  the  present.  By  the  3rd,  the  Exchequer  Chamber  and  the 
House  of  Lords  are  constituted  Courts  of  Appeal  for  that  purpose.  By  the  7th,  it 
is  prescribed  that  the  Court  of  Appeal  shall  give  such  judgment  as  ought  to  have 
been  given  in  the  Court  below ;  and  by  the  8th,  the  Court  of  appeal  shall  have  power 
to  adjudge  payment  of  costs,  and  to  order  restitution,  and  they  shall  have  the  [603] 
same  powers  as  the  Court  of  error  in  respect  of  awarding  process  and  otherwise. 

If  the  Chief  Baron  and  Barons  of  the  P]xchequer  had  power  given  them  by  the 
statute  to  make  enactments  to  the  effect  just  stated,  then,  no  doubt,  the  appeal  lies, 
and  we  ought  to  hear  it.  Each  of  the  rules  I  have  above  quoted  is  a  transcript  of  a 
provision  in  the  Common  Law  Procedure  Act  of  1854;  by  sections  35,  36,  41,  and 
42  of  which  Act  these  powers  are  given  to  the  House  of  Lords  and  the  Court  of 
Exchequer  Chamber  in  all  civil  suits  between  subject  and  subject,  including  those 
that  originate  on  the  plea  side  of  the  Exchequer,  as  well  as  those  originating  in  the 
Queen's  Bench,  Common  Pleas,  Common  Pleas  of  Lancaster,  and  the  other  Courts  of 
record  to  which  the  Common  Law  Procedure  Act,  1854,  applies ;  and  if  the  true 
construction  of  the  22  &  23  Vict.  c.  21,  s.  26,  is  that  the  Lord  Chief  Baron  and  two 
or  more  Barons  can  apply  any  of  the  provisions  of  the  Common  Law  Procedure  Act, 
1854,  to  all  suits  which  originated  on  the  revenue  side  of  the  Court  of  Exchequer  at 
all  stages,  after  the  litigation  has  passed  out  of  the  Court  of  Exchequer,  as  well  as 
whilst  still  in  the  Court  of  Exchequer,  no  doubt  that  power  has  been  exercised. 
Certainly  a  power  so  extensive  as  this  is  not  one  which  one  would  expect  to  find  given 
to  the  Judges  of  any  Court.  The  regulation  of  the  process,  practice,  and  mode  of 
pleading  in  any  Court  involves  a  great  many  questions  of  detail,  and  therefore  may 
properly  be  delegated  by  the  legislature  to  some  one ;  and  when  it  is  delegated  at 
all,  the  power  is  naturally  confided  to  the  Judges  of  that  Court.  But  it  seems  highly 
improbable  that  the  legislature  should  intend  to  delegate  to  any  one  a  discretionary 
power  to  determine  whether  the  Exchequer  Chamber  and  the  House  of  Lords  should 
or  should  not  have  a  new  jurisdiction  which  they  had  not  before — to  prescribe  to  the 
Exchequer  Chamber  and  the  House  of  Lords  how  they  should  exercise  [604]  that 
jurisdiction — and  to  give  to  the  Exchequer  Chamber  and  the  House  of  Lords  new 
powers  of  awarding  process  to  enforce  this  jurisdiction.  Whether  these  things  should 
be  done  or  not  is  a  question  of  principle,  which  the  legislature  ought  to  determine  for 
itself.  Still  less  likely  is  it  that  they  would  delegate  this  power  to  the  Judges  of  one 
Court,  to  be  exercised  from  time  to  time.  It  was  perfectly  competent  for  the  legis- 
lature to  do  so;  but  before  construing  the  Act  in  such  a  way  as  to  produce  this 
startling  result,  we  ought  to  see  the  intention  to  do  so  pretty  clearly  expressed.  Now 
section  26,  in  terms,  gives  power  to  the  Barons  to  apply  the  provisions  of  the  two 
Common  Law  Procedure  Acts  to  the  process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  Court  of  Exchequer,  with  the  purpose  of  making  it,  as  nearly  as 
may  be,  uniform  with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of 
the  Court  of  Exchequer.  These  words  seem  to  me  to  shew  an  intention  to  confine 
the  power  to  the  process,  practice,  and  mode  of  pleading  in  that  Court,  and  whilst  the 
cause  is  before  that  Court.  I  do  not  think  that  in  any  fair  and  ordinary  construction 
of  language  the  judgment  of  the  House  of  Lords,  reversing  or  affirming  the  judgment 
of  a  Court  below,  or  the  award  of  process  by  the  House  for  the  purpose  of  enforcing 
their  judgment,  can  be  considered  part  of  the  process,  or  practice,  or  mode  of  pleading 
of  that  Court  below.     I  think  that  it  would  be  a  great  strain  upon  the  words  to 
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construe  them  so  as  to  include  such  matters  in  them ;  and,  as  I  have  already  said, 
I  think  that  it  is  so  improbable  that  the  legislature  meant  to  include  them  in  the 
power  given  to  the  Lord  Chief  Baron  and  the  Barons,  that  the  intention  ought  to  be 
clearly  shewn. 

Hitherto  I  have  only  referred  to  the  26th  section,  and  reasoned  as  to  its  construc- 
tion from  the  terms  of  that  section  alone ;  but  when  we  look  at  the  whole  Act  of  the 
22  &  23  Vict.  c.  21,  and  construe  section  26  as  a  part  of  [605]  the  whole  statute,  I 
think  that,  according  to  the  ordinary  rules  of  construction  of  a  statute,  it  becomes 
clear  that  the  legislature  did  not  intend  to  give  the  power  of  appeal  in  cases  on  the 
revenue  side  of  the  Exchequer. 

Before  the  Common  Law  Procedure  Act  of  1852,  a  writ  of  error  might  issue  to 
remove  the  record  of  a  cause  in  the  Exchequer,  whether  it  was  on  the  plea  side  or  the 
revenue  side  of  that  Court,  and  the  Court  of  error  might  examine  into  any  errors 
apparent  on  the  record,  but  nothing  else.  In  suits  between  subject  and  subject,  a 
further  power  had  been  given  to  tender  a  bill  of  exceptions,  and  thereby  to  annex  to 
the  record  a  statement  of  the  direction  of  the  Judge  to  the  jury,  and  thereby  to  bring 
any  alleged  misdirection  before  the  Court  of  error ;  but  that  power  had  not  been  given 
in  suits  in  which  the  Crown  was  a  party,  and  consequently  not  in  proceedings  on  the 
revenue  side.  The  Act  of  1852  made  many  alterations  in  the  form  of  the  writs  of 
summons  and  execution,  and  other  matters  properly  called  process,  and  also  in  the 
practice  and  also  in  the  mode  of  pleading ;  and  it  also  contained  a  series  of  enactments, 
beginning  with  section  146,  as  to  error,  and  the  manner  in  which,  after  error  has  been 
brought,  the  proceedings  are  to  be  conducted  in  the  Court  of  error.  The  Attorney 
General  argued  that  because  the  preamble  of  the  Act  of  1852  recited  that  it  was 
expedient  that  the  process,  practice,  and  mode  of  pleading  of  the  superior  Courts 
should  be  rendered  more  simple  and  speedy,  therefore  the  enactments  relating  to  error 
in  that  Act  must  relate  to  process,  practice,  or  mode  of  pleading.  I  think  Sir  Hugh 
Cairns  gave  the  true  answer  when  he  said  that  in  all  Acts  were  many  provisions  going 
beyond  the  scope  of  the  preamble,  which  merely  pointed  out  the  principal  object  of 
the  legislature.  The  Attorney  General  also  argued  that  there  was  a  necessity  for  the 
more  extensive  construction  of  section  26,  in  order  to  carry  into  effect  the  provisions 
as  to  the  mode  of  proceeding  in  error.  I  think  this  [606]  is  not  so.  In  the  22  &  23 
Vict.  c.  22,  by  section  18  the  legislature  makes  an  enactment  equivalent  to  sections 
146  and  147  of  the  Common  Law  Procedure  Act  of  1852;  but  when  they  come  to 
section  148,  there  is  a  difference  made,  which  I  think  is  very  important.  By  the 
Common  Law  Procedure  Act,  1852,  section  148,  it  is  provided  that  "a  writ  of  error 
shall  not  be  necessary  or  used  in  any  cause,  and  the  proceeding  in  error  shall  be  a  step 
in  the  cause,  and  shall  be  taken  in  manner  hereinafter  mentioned."  The  19th  section 
of  the  22  &  23  Vict,  is  in  the  same  precise  words  till  it  comes  to  the  manner  in  which 
error  shall  be  taken,  that  is,  to  be  "in  manner  and  subject  as"  (a  word  I  presume 
inserted  by  a  clerical  error)  "  to  such  terms  and  conditions  as  to  giving  bail  or  security 
as  may  be  directed  by  any  rule  or  order  made  by  the  Barons  under  this  or  any  other 
Act,"  &c.  It  seems  to  me  that  the  express  power  here  given  to  the  Barons  to  regulate 
by  rule  the  manner  in  which  error  shall  be  taken,  not  only  puts  an  end  to  the 
last  mentioned  argument  of  the  Attorney  General,  but  also  affords  a  strong  argument 
that  the  legislature  did  not  suppose  that  the  power  to  do  so  was  included  in  the  power 
given  by  section  26.  Again,  the  Common  Law  Procedure  Act  of  1854,  by  section  32, 
allowed  error  to  be  brought  upon  a  special  case.  The  legislature,  in  the  22  &  23 
Vict.  c.  21,  sect.  10,  enacts  the  same  thing  in  so  many  words;  and  in  section  20  the 
power  to  tender  a  bill  of  exceptions  is  expressly  given.  We  find  the  legislature 
providiiig  by  express  enactment  for  error  on  a  special  case,  for  making  error  a  step  in 
the  cause,  and  for  a  bill  of  exception.  The  power  of  appeal  was  created  by  the  Act 
of  1854,  section  35,  and  those  following  it;  it  is  a  different  kind  of  proceeding  from 
error,  and  it  is  nowhere  expressly  mentioned  in  the  22  &  23  Vict.  c.  21. 

There  were  four  matters,  and,  so  far  as  I  know,  only  four,  in  which  the  mode  of 
questioning  in  a  Court  of  error  the  decision  of  the  Exchequer  on  a  matter  arising  on 
the  [607]  plea  side,  differed  from  the  mode  of  questioning  its  decision  on  a  matter 
arising  on  the  revenue  side.  When  the  legislature  expressly  enacts  that  three  of 
those  shall  apply  to  the  revenue  side,  it  seems  to  me  to  afford  a  strong  argument  that 
the  legislature  did  not  intend  the  fourth,  namely,  the  power  of  appeal,  to  apply  to 
them.     Expressio  unius  est  exclusio  alterius.     Surely  the  spirit  of  that  maxim  applies 
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here.  It  was  said  by  the  Attorney  General,  when  pressed  by  this  argument,  that  it 
might  be  that  the  legislature  thought  it  quite  certain  that  error  on  a  special  case  was 
expedient,  and  therefore  enacted  expressly  that  it  should  be,  but  that  they  were  not 
sure  whether  the  power  of  appeal  would  be  expedient,  and  so  delegated  to  the  Lord 
Chief  Baron  and  the  Barons  the  power  to  determine  that  for  them.  Such  humility 
on  the  part  of  the  legislature  as  this,  amounting  to  an  admission  of  their  incompetency 
to  determine  a  point,  not  of  detail  but  of  principle,  is  conceivable  ;  but  I  cannot  think 
it  so  probable  as  to  justify  me  in  straining  the  words  of  section  26  out  of  their  ordinary 
sense,  for  the  purpose  of  making  them  express  such  humility.  It  seems  to  me  that 
a  far  more  natural  solution  is  afforded  by  what  my  brother  Bramwell  stated  in  the 
Court  below, (o)  that  "  the  officers  of  the  revenue  thought  that  the  power  of  appeal 
was  inexpedient."  It  has  been  assumed  rather  hastily,  both  in  the  Court  of  Exchequer 
and  in  this  Court,  that  this  was  an  unreasonable  thought,  and  that  when  it  was 
determined  that  a  bill  of  exceptions  might  be  tendered,  it  ought  to  have  followed, 
as  of  course,  that  an  appeal  should  be  given.  But  it  is  to  be  recollected  that  revenue 
cases  are  confined  to  the  Court  of  Exchequer,  and  that  consequently  the  members  of 
that  Court  acquire  an  experience  not  possessed  by  the  [608]  Judges  of  the  other 
Courts ;  but  the  trials  at  nisi  prius  on  circuit  are  now  before  any  Judges.  It  might, 
therefore,  be  reasonably  expected  that  the  comparatively  inexperienced  judge  would 
readily  reserve  points  for  the  more  competent  tribunal ;  and  it  might  be  thought,  that 
if  an  appeal  were  given  wherever  a  point  was  reserved,  there  would  be  delay  and 
vexatious  litigation,  to  the  detriment  of  the  revenue.  Consistently  with  this,  it  might 
be  thought  that  a  bill  of  exceptions  would  seldom  be  tendered,  except  on  some  point 
on  which  the  opinion  of  the  Court  of  Exchequer  was  already  known,  and  which  was 
of  importance.  I  do  not  say  that  these  suggestions  are  good,  but  only  that  they  are 
plausible  enough  to  make  it  far  from  improbable  that  the  officers  of  the  revenue  had 
influence  enough  to  cause  the  bill  to  be  prepared  with  the  deliberate  intention  not  to 
give  the  power  of  appeal.  However  this  may  be,  I  think,  for  the  reasons  I  have  given, 
that  the  true  legal  construction  of  the  Act  is,  not  to  give  that  power. 

Entertaining  this  view  of  the  law,  I  am  bound  (with  whatever  regret  as  to  this 
particular  case)  to  say,  that  I  think  that  this  Court  ought  not  to  hear  the  appeal.  I 
think,  however,  that  we  ought  not  to  do  anything  which  can  in  the  least  impede  the 
taking  of  this  appeal  to  the  House  of  Lords.  I  think  our  judgment  should  be  that 
the  appeal  be  dismissed.  If  the  Attorney  General  is  right  in  saying  that  we  are 
bound  to  give  the  judgment  which  the  Court  of  Exchequer  ought  to  have  given,  the 
judgment  I  propose  would  be  erroneous,  and  on  appeal  the  House  of  Lords  would  set 
it  right  (as  on  that  supposition,  the  House  would  be  bound  to  do),  and  pronounce  the 
judgment  which  this  Court  ought  to  have  pronounced. 

WiLLES,  J.  I  am  of  opinion  that  an  appeal  well  lies  in  this  case,  and  that  the 
present  appeal  ought  not  to  be  dismissed.  Of  course,  for  the  purpose  of  founding 
any  [609]  proceeding  by  way  of  appeal  against  the  judgment  of  one  of  the  superior 
Courts  of  law  at  Westminster,  it  is  necessary  to  produce  statutory  authority  ;  and  I 
am  of  opinion  that  there  is  statutory  authority  for  this  appeal  in  the  26th  section  of 
the  22  &  23  Vict.  c.  21,  and  for  the  action  which  the  Barons  of  the  Court  of  Exchequer 
have  taken  upon  that  section  by  making  the  rule  extending  the  power  of  appeal  granted 
between  subject  and  subject  in  the  Common  Law  Procedure  Act  of  1854,  to  cases 
on  the  revenue  side  of  the  Court  of  Exchequer  as  between  the  Crown  and  the  subject. 
Of  course  this  question  depends  altogether  upon  the  construction  of  that  26th  section  ; 
and  many  objections  have  been  taken  to  applying  it  to  the  support  of  the  rule  made 
in  the  Court  of  Exchequer  in  the  present  case. 

With  respect  to  the  objection  that  that  rule,  so  construed,  would  be  a  delegation 
of  legislative  authority,  I  think  that  must  fail  in  the  mind  of  any  one  who  considers 
the  numerous  instances  of  a  similar  delegation  within  the  experience  of  us  all.  The 
course  of  pleading,  for  instance,  in  the  Courts  which  I  may  call  Courts  of  first 
instance,  was  always  considered  to  be  as  much  a  part  of  the  law  of  the  land  as  any 
substantive  rule  for  determining  a  right  of  property  or  any  other  right ;  and  it  was 
always  held  that  such  a  law  could  not  be  changed  without  the  authority  of  Parliament, 

(a)  On  the  motion  of  the  Attorney  General,  on  the  4th  Nov.  1863,  to  apply  the 
Common  Law  Procedure  Acts,  1852,  1854,  and  the  rules  of  pleading  and  practice  to 
the  revenue  side  of  the  Court. 
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and  yet  the  noble  and  learned  framer  of  the  Act  known  as  Parke's  Act,  the  3  &  4 
Wm.  4,  c.  42,  conferred  upon  the  Judges  the  power  in  effect  of  legislating  with 
respect  to  such  a  portion  of  the  law  of  the  land.  It  is  true  that  the  power  given  in 
that  Act  was  subject  to  the  rules  being  laid  for  a  certain  period  before  Parliament. 
But  inasmuch  as  Parliament,  without  the  Crown,  could  not  make  a  law,  —inasmuch  as 
Parliament  constitutionally  could  not  give  its  assent  to  an  Act  of  Parliament  simply 
by  having  the  paper  upon  which  the  Bill  was  written  or  printed  laid  before  it  [610] 
and  inasmuch  as  in  form  and  substance  the  assent  of  the  Crown  could  only  be  given 
when  both  Houses  of  Parliament  were  present,  in  effect  the  power  of  legislating  was 
given  to  the  Judges  with  respect  to  such  portion  of  the  law.  I  conceive  that  the 
right  of  appeal  is  no  more  important  a  part  of  the  law  (and,  indeed,  it  is  less  important 
because  it  is  resorted  to  in  rare  cases),  than  the  form  of  proceedings  which  take  place 
every  day  in  the  superior  Courts,  and  by  means  of  which  the  rights  of  subjects  are 
ascertained  and  enforced.  Now  after  referring  to  such  an  instance  as  that,  one  is 
almost  ashamed  to  refer  to  the  numerous  cases  in  which  towns  and  other  local 
communities  are  allowed  to  determine  by  the  voice  of  a  majority  whether  certain  acts 
of  parliament  for  local  government  shall  or  shall  not  have  power  within  the  limits  in 
which  the  inhabitants  reside,  and  to  make  amends  for  referring  to  such  an  instance, 
I  shall  content  myself,  for  a  proof  that  the  delegation  of  legislative  power  is  no 
objection,  with  referring  to  the  228th  section  of  the  Common  Law  Procedure  Act  of 
1852,  by  which  her  Majesty  in  Council  was  authorized  to  direct  that  all  or  any  part 
of  that  act  of  parliament,  making  very  great  changes  indeed  in  the  law,  should  apply 
to  all  or  any  Court  or  Courts  of  record  in  England  or  Wales,  and  that  without  any 
authority  of  the  House  of  Lords  or  the  House  of  Commons. 

So  much  with  respect  to  the  delegation  of  legislative  power.  I  shall  now  turn  to 
the  section  itself,  and  endeavour  to  ascertain  whether  that  section  does  delegate  to 
the  Barons  of  the  Exchequer  the  power  of  making  such  a  rule  as  they  have  made  in 
the  present  case.  I  am  of  opinion  that  it  does.  Assuming  that  there  is  nothing 
in  the  objection  that  parliament  cannot  delegate  its  authority  to  this  extent  (in  which 
I  think  it  is  proved  that  there  is  nothing,  having  in  view  the  instances  of  the  exertion 
of  such  a  power  to  which  I  have  referred),  is  there  a  delegation  of  such  a  power  as 
has  been  exercised  in  the  present  case  1  At  this  stage  of  the  [611]  argument  I  am 
entitled  to  assume,  as  was  put  by  the  Attorney  General  in  his  argument,  that  instead 
of  delegating  the  power  to  the  Court  of  Exchequer,  and  the  Court  of  Exchequer 
exercising  such  power,  the  legislature  had  made  this  enactment  themselves ;  and  then 
all  I  have  further  to  do  is  to  see  whether  the  26th  section  is  large  enough  to  cover 
the  extent  of  the  rule  made  by  the  Court  of  Exchequer  in  terms,  assuming  such  a 
rule  to  have  been  made  in  the  form  of  an  enactment  by  the  legislature  itself.  Now, 
for  the  purpose  of  testing  that,  I  must  strike  out  the  word  "any,"  "any  of  the 
provisions  of  the  Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure 
Act,  1854,"  and  I  must  read  "such  of  the  provisions  of  the  Common  Law  Procedure 
Act,  1852,"  and  so  on,  and  I  must  strike  out  "as  may  seem  to  them  expedient;" 
because  I  am  now  assuming  that  it  appears  to  the  legislature  to  be  proper — as  are 
proper  for  making  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of 
the  Court  of  Exchequer  the  same  as  that  on  the  plea  side.  Then,  if  the  enactment  be 
"  to  extend,  apply,  and  adapt  such  of  the  provisions  of  the  Common  Law  Procedure 
Act  of  1854,"  which  is  the  Act  with  which  we  are  dealing,  as  are  proper  for  making 
the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  said  Court  as 
nearly  as  may  be  uniform  with  the  practice,  process,  and  mode  of  pleading  on  the 
plea  side  of  such  Court, — to  deal  with  such  an  enactment,  all  you  have  to  do  is  to 
ascertain  whether  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of 
the  Court  do  include  proceedings  by  way  of  appeal  on  that  side  of  that  Court.  I  own 
that  upon  the  best  consideration  which  I  can  give  to  the  matter  I  am  of  opinion  that 
they  do,  not  only  from  one's  experience  with  respect  to  the  practice  of  the  Court, 
which  has  always  been  considered  to  include  error  and  now  appeal,  but  also  upon 
[612]  the  terms  and  out  of  the  enactments  of  this  Act  itself.  First  of  all  with  regard 
to  the  experience  of  us  all  with  respect  to  practice,  for  of  course  the  mode  of  pleading 
is  out  of  the  question ;  and  I  pass  over  process,  because  it  has  a  technical  meaning, 
such  as  has  been  put  upon  it  in  Comyn's  Digest,  title  "  Process."  It  relates  to  writs, 
either  original  or  judicial  writs  of  mesne  process,  or  writs  of  execution  ;  and  I, 
therefore,  do  not  place  any  reliance  upon  the  use  of  the  word  "  process  " ;  but  coming 
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to  "practice," — "practice"  is  not  a  term  of  art.  "Practice"  is  a  word  applying  to 
all  the  proceedings  by  which  a  cause  is  brought  to  judgment  and  execution  ;  and  it  is 
impossible  to  dispose  of  the  subject  of  the  practice  of  the  Court  without  disposing  of 
all  the  steps  which  may  be  taken  before  the  judgment  of  the  Court  is  carried  into 
execution.  And  accordingly,  looking  at  the  question  as  a  popular  or  as  a  professional 
one,  if  I  take  up  any  of  the  recognised  books  of  practice  of  these  Courts,  I  find  that 
one  of  the  heads  in  such  a  work  will  be  the  head  of  "error."  Error  will  be  con- 
sidered, and  now,  since  the  recent  alterations,  appeal  will  be  considered  ;  otherwise 
such  a  word  would  be,  as  it  were,  maimed  of  an  arm  or  a  leg.  A  member  of  the 
practice  of  the  Court  is  the  proceeding  by  which  the  judgment  of  the  Court  may  be 
stayed,  and  the  execution  of  the  Court  put  off  until  it  is  determined  whether  the 
judgment  pronounced  by  the  Court  is  right  or  not.  The  understanding  to  be  gathered 
from  works  with  respect  to  practice  is  this,  that  a  proceeding  by  way  of  error  or 
appeal  is  part  of  the  practice  on  the  side  of  the  Court  in  which  the  process  originates. 
I  think  it  necessarily  must  be  so  now,  because  we  are  all  aware  that  as  a  rule  no 
Court  possesses  any  jurisdiction  over  the  subjects  of  the  Queen  without  the  writ  of 
the  Queen.  Neither  this  Court  nor  the  Court  of  Exchequer  has  any  power  to  proceed, 
unless  upon  the  express  authority  of  an  act  of  parliament,  [613]  without  the  process 
of  the  Queen  ;  and  accordingly  the  jurisdiction  of  Courts  of  error,  before  which 
appeals  were  formerly  brought  exclusively,  was  initiated  by  the  Queen's  writ  of  error 
out  of  Chancery.  That  is  abolished,  and  the  only  process  under  which  the  Court 
acts  now,  from  the  beginning  to  the  end  of  any  proceeding,  is  a  process  which  is  sued 
out  in  the  Court  of  first  instance,  the  execution  or  the  stay  of  execution  of  which 
process  is  the  object,  of  course,  of  every  proceeding  in  error  in  any  cause.  In  modern 
times,  an  appeal  has  been  substituted,  as  being  found  more  convenient  than  a  writ  of 
error.  The  appeal  takes  the  place  of  the  writ  of  error,  and  indeed,  more  peculiarly, 
"appeal"  is  a  proceeding  in  the  Court  below,  upon  whichever  side  the  process  is 
commenced.  There  is  no  record  in  the  Court  of  appeal ;  the  appeal  is  a  mere 
information  without  any  formal  process  to  the  Court  which  is  substituted  for  the 
first  Court,  of  what  has  taken  place  there,  with  a  view  to  have  a  decision  without 
being  hampered  by  the  technical  forms  which  affect  the  proceeding  in  error.  So 
muc^  with  respect  to  the  meaning  of  the  word  "practice,"  as  understood  in  the 
profession.  ^ 

With  respect  to  the  Act  itself,  I  apprehend  that,  as  was  suggested  on  Saturday  by 
my  brother  Williams,  this  26th  section  is  framed  with  express  reference  to  the  amend- 
ments in  the  law  introduced  by  the  Common  Law  Procedure  Acts.  As  already  pointed 
out,  the  first  Common  Law  Procedure  Act  was  founded  upon  the  report  of  a  commis- 
sion to  improve  the  process,  practice  and  mode  of  proceeding  in  the  Courts  of  common 
law  at  Westminster.  The  recital  of  the  Act  is  that  such  was  its  object,  and  its 
only  object;  and  that  Act  includes  proceedings  in  error.  The  second  and  third 
Common  Law  Procedure  Acts  followed.  The  second  Act  is  headed,  "  An  Act  for  the 
further  amendment  of  the  [614]  process,  practice  and  mode  of  pleading  in,  and 
enlarging  the  jurisdiction."  I  need  hardly  observe  that  that  latter  clause  applied  only 
to  the  attempt  which  was  made,  and  made  to  a  great  extent  unsuccessfully,  by  the 
framers  of  those  two  statutes,  to  extend  to  the  common  law  Courts  an  equitable  juris- 
diction, and  that  it  had  nothing  whatever  to  do  with  the  proceedings  in  error  or  appeal. 
In  truth,  appeal  was  not  an  extension  of  jurisdiction,  but  only  the  substitution  of  a 
more  convenient  mode  of  obtaining  the  opinion  of  a  superior  Court.  And  unless  the 
legislature  is  to  be  considered  as  having  stultified  itself  in  the  first  Common  Law 
Procedure  Act,  by  reciting  an  improvement. in  the  practice  of  the  Courts,  and  then 
proceeding  to  make  various  enactments  with  respect  to  error,  not  only  affecting  the 
Courts  of  first  instance,  but  affecting  the  Courts  of  error  also,  and  touching  even  the 
powers  and  jurisdiction  of  the  House  of  Lords,  I  am  at  a  loss  to  see  why  "practice" 
in  the  26th  section  should  not  be  construed  to  extend  to  the  mode  of  taking  the  opinion 
of  the  Court  of  error  on  appeal  before  the  execution  issues  from  the  Court  in  which 
the  proceedings  commenced.  And  I  apprehend  that  that  is  quite  as  much  a  part  of 
the  practice  of  the  Court  of  first  instance  as  is,  in  the  case  of  these  revenue  proceedings, 
the  trial  of  the  issues  arising  on  a  record  out  of  the  Court  of  Exchequer  in  the  Court 
of  nisi  prius  at  the  assizes,  which  we  all  know  is  a  Court  whose  jurisdiction  is  created 
in  as  different  a  manner,  and  is  in  itself  in  every  way  as  distinct  from  the  Court  at 
Westminster  as  is  the  Court  of  Exchequer  Chamber,  or  the  Court  of  appeal. 
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It  is  said,  however,  that  this  construction  is  excluded  by  certain  clauses  of  the  Act ; 
and  it  is  said  that  it  is  excluded  by  the  fact  of  the  legislature  having  given  in  certain 
cases  a  right  of  error  and  appeal,  and  having  omitted  the  case  in  question,  and  by  the 
supposed  absurdity  of  the  legislature  intending  [615]  to  give  a  right  of  appeal  in  a 
case  which  it  has  not  expressly  mentioned.  I  apprehend,  with  the  greatest  deference 
to  those  who  are  of  that  opinion  (and  nobody  has  better  learned  how  necessary  and 
how  just  that  deference  is  than  myself),  that  that  argument  may  be  retorted  with 
double  force  upon  those  who  assert  that  the  right  of  appeal  in  this  particular  case  is 
excluded  by  a  right  of  appeal  being  given  in  the  cases  mentioned  in  the  Act.  Because 
not  only  will  this  be  found  to  be  a  case  of  appeal,  ejusdem  generis,  but  it  will  be  found 
that  the  cases  in  which  appeal  is  granted  by  the  legislature,  first  of  all,  are  cases  in 
which  the  special  interference  of  the  legislature  was  necessary ;  because  under  the 
26th  section  such  a  power  could  not  have  been  given  ;  and  secondly,  that  at  least  one 
of  those  cases  of  appeal  is  a  peculiar  one,  and  belonging  to  the  revenue  jurisdiction 
only.  Now  I  may  at  once  refer,  in  support  of  that  suggestion,  to  the  15th  section. 
That  section  gives  an  appeal  in  a  case  in  which  an  appeal  was  never  known  before ; 
not  even  known  in  those  Courts  to  which  the  Act  of  1854  in  terms  applied,  because  it 
gave  an  appeal  upon  a  rule.  It  is  unnecessary  that  I  should  say  more  than  that,  or 
go  into  any  discussion  of  the  form  of  proceeding  under  which  the  Court  of  Exchequer 
has  revenue  jurisdiction  upon  a  rule.  It  is  a  summary  process  without  a  writ,  and  it 
is  enough  to  say  that  it  is  a  case  in  which  no  appeal  had  ever  previously  been  allowed  ; 
and  therefore  an  appeal  was  granted,  and  granted  distinctly  in  a  case  which  goes  far 
beyond  any  that  was  contemplated  in  the  Act  of  1854.  I  rather  collect  from  that  that 
the  legislature  thought  that  appeal  was  a  remedy  which  should  be  extended  and 
enlarged.  With  regard  to  the  other  cases  in  which  an  appeal  might  lie  under  the 
Common  Law  Procedure  Act,  the  first  of  them  is  to  be  found  provided  for  in  the 
22  &  23  Vict.  c.  21,  s.  10,  where  I  observe  that  the  Attorney  Greneral  is  included  under 
the  [616]  general  expression  of  "  the  parties."  That  gives  an  appeal  upon  a  special 
case  agreed  to  between  the  parties,  including  the  Attorney  General,  on  behalf  of  the 
Crown.  In  such  a  case  no  intervention  of  the  Court  was  necessary.  The  Crown  is 
sufficiently  protected  by  the  Attorney  General  having  the  power  of  preventing  such 
an  appeal  by  refusing  to  give  his  consent  to  the  special  case  upon  which  it  might  be 
brought.  The  l7th  section  is  a  very  remarkable  one,  as  it  appears  to  me,  because 
before  that  statute,  up  to  the  Act  of  the  2  &  3  of  the  Queen,  c.  22,  no  cause  out  of 
the  Exchequer  could  have  been  tried  at  nisi  prius  without  a  commission.  That  Act 
abolished  a  commission  in  all  cases  between  subject  and  subject.  This  Act,  by  the 
17th  section,  reduces  the  Crown  to  the  same  condition  as  the  subject  in  that  respect; 
and  it  allows  the  justices  of  assize  a  distinct  Court  from  the  Court  of  Exchequer  to 
try  revenue  cases  without  any  commission.  The  19th  section  is  one  which  requires  a 
remark.  It  is  the  section  abolishing  a  writ  of  error ;  and  then  it  goes  on  to  enact  that 
"the  proceeding  in  error  shall  be  a  step  in  the  cause,  and  shall  be  taken  in  manner 
and  subject  as  to  such  terms  and  conditions  as  to  giving  bail  or  security  as  may  be 
directed  by  any  rule  or  order  made  by  the  Barons."  Whyl  Because  the  provisions 
of  the  Common  Law  Procedure  Act,  following  the  statutes  of  Jac.  1  and  Car.  2,  were 
not  applicable  to  the  case  of  the  Attorney  General ;  because  it  was  thought,  no  doubt, 
an  absurdity  that  the  Attorney  General  should  enter  into  a  recognizance,  or  that  any 
security  should  be  given  by  him ;  and  accordingly  it  was  necessary  that  there  should 
be  rules  by  which  the  law  applicable  to  parties  should  be  modified ;  and  that  to  me 
seems  quite  a  sufficient  reason  why  this  provision  as  to  the  abolishing  of  a  writ  of 
error  should  be  specially  introduced  into  the  Act.  And,  moreover,  I  think,  with 
reference  to  the  27th  section,  that  such  a  section  as  [617]  the  19th  was  necessary, 
because  it  enacts  that  "new  or  altered  writs  and  forms  of  proceeding"  shall  be  framed 
by  the  Barons,  but  it  does  not  give  the  Barons  a  power  which  would  include  the 
abolishing  of  the  Queen's  writ  of  error.  The  introduction  of  the  19th  section  appears 
to  me  to  be  fully  explained  in  that  way. 

Then  comes  the  section  with-  respect  to  a  bill  of  exceptions ;  and  that,  of  course, 
was  necessary,  because  the  right  to  a  bill  of  exceptions  is  founded  upon  the  Statute 
of  Westminster  the  Second,  and  not  upon  the  first  or  second  Common  Law  Procedure 
Act,  and  therefore  an  express  section  was  necessary.  This  being  so  explained,  I 
apprehend  that  the  introduction  of  such  an  enactment  by  the  legislature  strongly 
fortifies  the  position  which  I  take,  because  it  shews  that  the  legislature  intended  to 
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put  the  Crown  in  the  same  condition  as  the  subject  in  every  respect  in  which  that 
course  could  be  taken. 

But  now  comes  the  question  of  an  appeal  upon  a  rule  for  a  new  trial,  which  may 
be  without  the  leave  of  the  Court  when  it  is  divided,  and  without  the  leave  of  the 
Attorney  General.     Why  should  that  discretion  be  vested  in  the  Barons  of  the  Court 
of  Exchequer,  and  why  should  it  be  for  them  to  say  that  appeal  should  lie  in  such 
a  case]     1  own  that  I  see  no  difficulty  in  answering  that  question,  because  I  conceive 
that  the  appeal  upon  a  special  case  after  the  argument  of  a  new  trial  is  only  a  more 
convenient  mode  of  raising  a  question  which  could  have  been  raised  upon  a  bill  of 
exceptions.      Am  I  right  in  saying  that  you  could  raise  under  a  bill  of  exceptions 
the  sort  of  question  which  is  desired,  so  far  as  I  can  judge  from  the  proceeding,  to  be 
raised  here  1    I  am  of  opinion  that  you  can.     It  is  said  ordinarily  that  you  cannot, 
except  to  non-direction ;  that  is  to  say,  to  the  Judge  not  having  directed  upon  a 
particular  point.     That  is  so,  ordinarily,  no  doubt,  and  if  [618]  it  were  not  so,  a  Judge 
could  never  select  the  point  which  he  perceives  to  be  the  only  real  one  in  dispute  and 
leave  that  alone  to  the  jury,  disembarrassing  their  minds  of  that  which  has  become 
immaterial  for  them  to  consider,  because  it  has  either  expressly  or  tacitly  been 
admitted.     Such  was  the  ruling  of  the  House  of  Lords  in  a  case  which  is  cited  so 
frequently,  the  case  of  Anderson  v.  Fitzgerald  (4  House  of  Lords,  484).     But  it  would 
be  quite  a  mistake  to  suppose  that  if  a  Judge  having  omitted  to  state  a  proposition 
which  ought  to  be  stated  in  the  affirmative  or  in  the  negative,  states  or  omits  to  state 
a  point  of  law  to  the  jury,  so  as  that  they  may  be  misled  as  to  facts  of  the  case,  which 
it  was  material  for  them  to  consider,  and  counsel  calls  the  attention  of  the  Court  to 
that  omission,  and  the  judge  declines  to  correct  the  impression  which  has  been  pro- 
duced by  the  omission  and  by  his  silence  upon  the  subject, — it  would  be  a  mistake, 
I  repeat,  to  say  that  a  bill  of  exceptions  may  not  be  tendered.     In  order  to  tender 
a  bill  of  exceptions  upon  an  omission,  the  counsel  must  call  the  attention  of  the  Court 
to  it,  and  it  must  be  the  omission  of  a  direction  in  point  of  law  which  induces  the 
jury  to  look  to  facts  which  they  ought  to  consider  as  irrelevant,  or  to  omit  from  their 
minds  facts  which  they  ought  to  consider  important.     And  such  was  the  opinion  of  the 
Judges  in  the  recent  case  of  M'Mahon  v.  Leonard  (6  House  of  Lords,  970).      Mr. 
Justice  Wightman,  in  delivering  the  opinion  of  the  Judges  in  that  case  in  the  House 
of  Lords  (at  page  996),  so  laid  down  the  law,  with  the  assent  of  all  the  Judges  who 
were  then  present ;  and  I  repeat,  therefore,  that  those  points  which  may  be  taken  at 
the  trial  by  a  bill  of  exceptions,  if  the  exceptions  are  properly  framed,  may  be  taken, 
and  none  other  that  I  know  of,  upon  the  argument  of  such  an  appeal.     If  the  statute 
with  respect  to  bills  of  exceptions  had  directed,  as  we  know  it  does  in  one  part  of  the 
kingdom,  that  the  [619]  exceptions  should  first  be  argued  before  the  Court  of  first 
instance,  and  should  afterwards  go  to  the  Exchequer  Chamber,  this  would  be  nothing 
more  than,  in  substance,  changing  a  proceeding  by  bill  of  exceptions,  which  is  full  of 
expense  and  technicality,  into  a  simpler  and  more  beneficial  proceeding  by  way  of 
appeal  against  the  ruling  of  the  Court  upon  a  point  which  might  have  been  raised  at 
nisi  prius  upon  a  bill  of  exceptions. 

The  Court  of  Exchequer  seems  to  me,  therefore,  in  making  this  rule,  to  have  been 
authorized  by  the  26th  section,  and  to  have  kept  strictly  within  its  provisions  ;  and 
the  rule  appears  to  me  to  be  a  rule  with  regard  to  the  practice  of  the  Court,  and  not 
exceeding  the  jurisdiction  of  the  revenue  side  which  the  legislature  intended  to  confer 
upon  the  Court  of  Exchequer,  to  which  exclusively  are  confided  those  complicated 
and  unusual  cases,  proceedings  in  rem,  raising  questions  that  would  not  arise  between 
subject  and  subject  in  the  other  Courts.  I  think  this  appeal  is  competent,  and  that  we 
ought  to  proceed. 

Cromiton,  J,  The  question  before  us  in  this  case  is,  whether  the  Chief  Baron 
and  three  Barons  of  the  Court  of  Exchequer  had  authority,  by  a  general  rule  made 
by  them  under  the  26th  section  of  the  Queen's  Remembrancer's  Act  to  give  to  parties 
litigant  on  the  revenue  side  of  the  Exchequer  an  appeal  against  the  decision  of  the 
Court  upon  a  rule  for  a  new  trial  upon  matter  of  law  arising  at  the  trial.  It  was  not 
contended  on  the  part  of  the  Crown  that  any  such  appeal  existed  independently  of 
that  statute ;  nor  was  it,  nor  could  it  be,  pretended  that  such  right  of  appeal  was 
directly  given  to  the  parties  by  that  statute,  which  regulates  proceedings  in  error, 
and  gives  in  distinct  and  express  terms  the  right  of  appeal  in  several  cases  where 
the  legislature  thinks  it  ought  to  exist.     The  Attorney  General  was,  there-[620]-fore 
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obliged  to  insist  upon  a  supposed  delegation  to  the  Barons  of  the  power  of  creating 
such  appeal  by  virtue  of  the  26th  section  of  the  Act.  No  doubt  the  legishiture  might, 
had  it  so  pleased,  have  given  such  a  power  of  creating  such  appeal  to  this  Court,  and 
ultimately  to  the  House  of  Lords ;  but  it  certainly  would  be  a  new  and  unusual  course 
of  legislation,  in  creating  a  new  statutory  appeal.  Parliament  has  frequently  delegated 
powers  of  making  rules  as  to  pleading  and  practice,  and  has  authorized  persons 
interested  in  particular  localities  to  adopt  the  provisions  of  particular  acts  of  parlia- 
ment; but,  as  far  as  I  know,  this  is  the  first  time  that  a  power  of  creating  an  appeal 
has  been  entrusted,  if  it  has  been  entrusted,  to  the  Court  from  whose  decision  the 
appeal  is  to  be ;  and  the  general  rule  that  an  appeal,  the  creature  of  a  statute,  must 
be  very  distinctly  and  unequivocally  given,  seems  to  me  to  apply  still  more  strongly 
to  the  supposed  power  of  creating  such  appeal.  I  cannot  think  that  the  power  of 
creating  such  an  appeal  is  given  to  the  Barons  by  the  26th  section.  In  the  earlier 
parts  of  the  Act,  provision  is  distinctly  and  expressly  made  for  creating  appeals  in 
some  cases,  and  for  regulations  as  to  the  matters  of  error  and  appeal,  where  the 
legislature  thought  that  such  appeals  should  be  made  and  that  such  regulations  were 
desirable  ;  and  in  giving  such  appeals,  and  making  such  regulations,  and  in  introducing 
such  provisions  of  the  Procedure  Acts,  and  in  making  them  applicable  to  cases  on  the 
revenue  side  of  the  Exchequer,  they  seem  carefully  to  have  abstained  from  giving  the 
right  of  appeal  from  decisions  of  the  Court  on  motion,  although  such  right  of  appeal 
is  given  expressly  by  the  Procedure  Act  of  1854  in  civil  cases  in  the  same  set  of  clauses 
from  which  they  selected  some  for  giving  rights  of  appeal  in  other  cases.  The 
legislature  may  possibly  have  thought  it  better  not  to  give  so  much  facility  to  appeals 
in  cases  for  the  breach  of  customs  and  excise  laws  as  might  operate  as  a  [621]  tempta- 
tion to  parties  to  bring  forward  appeals,  in  many  cases  for  the  purpose  of  delay  and 
vexation,  especially  when  the  Court  peculiarly  conversant  with  revenue  matters  had 
decided  upon  them.  They  certainly  appear  to  have  abstained,  probably  upon  some 
such  ground,  from  inserting  provisions  for  such  an  appeal  where  we  should  have 
expected  them  to  be  found,  if  so  intended ;  and  this  makes  me  think  it  the  less  likely 
that  they  would  delegate  the  power  of  creating  such  appeal  to  the  Barons. 

It  was  contended  that  the  legislature,  by  the  use  of  the  words  "  process,  practice 
and  mode  of  pleading "  in  the  26th  section,  must  be  taken  to  include  the  right  to 
appeal,  as  those  words  are  used  in  the  preamble  and  in  other  parts  of  the  Procedure 
Acts,  and  that  as  the  later  Procedure  Act  contains  provisions  for  appeals  on  motions, 
the  words  in  question  must  be  taken  to  have  a  statutory  meaning,  and  to  include 
therein  such  right  to  appeal,  and  that  such  right  is  either  process,  practice,  or  mode 
of  pleading,  when  used  in  the  subsequent  Act.  I  agree,  however,  with  Sir  Hugh 
Cairns,  that  it  would  be  a  very  unsafe  construction  to  infer  from  the  preamble  or 
recital  of  a  statute  that  it  contains  all  which  the  statute  refers  to,  and  that  it  contains 
nothing  more  than  what  may  be  said  to  be  included  in  the  recital  or  preamble. 
As  observed  by  Sir  Hugh  Cairns,  it  may  contain  all  that  is  in  the  recital  and 
preamble,  and  something  more,  as  a  right  to  a  new  statutory  appeal.  It  seems  to  me 
that  the  26th  section  refers  to  process,  practice,  and  mode  of  pleading  in  the  ordinary 
sense  of  those  words,  and  that  they  cannot  fairly  be  construed  as  intended  to  include 
the  right  of  appeal,  especially  in  a  statute  where  various  rights  of  appeal  are  given 
before  by  express  words.  The  words  following  the  first  branch  of  the  section  give 
power  **  from  time  to  time  by  any  such  rule  or  order  to  extend,  apply,  or  adapt  any 
of  the  provisions  of  the  [622]  Procedure  Acts,  and  any  of  the  rules  of  pleading  and 
practice  on  the  plea  side  of  the  Court,  to  the  revenue  side  of  the  Court ; "  but  this 
general  power  is  qualified  by  words  plainly  applicable  to  the  whole  of  the  preceding 
powers  as  to  adapting  the  provisions  of  the  Procedure  Act.  Those  words  are :  "  as 
may  seem  to  them  expedient  for  making  the  process,  practice,  and  mode  of  pleading 
on  the  revenue  side  of  the  said  Court  as  nearly  as  may  be  uniform  with  the  process, 
practice,  and  mode  of  pleading  on  the  plea  side  of  such  Court." 

The  whole  section  seems  to  me  clearly  intended  to  give  powers  to  make  rules 
respecting  process,  practice,  and  pleading.  It  is  analogous  to  the  provision  in  many 
cases  for  Courts  to  make  rules  as  to  their  own  process,  practice,  and  pleading.  It 
refers  to  the  rules  of  pleading  and  practice,  and,  as  I  think,  to  the  provisions  of  the 
Procedure  Act,  so  far  as  relates  to  process,  practice,  and  pleading.  The  words  "from 
time  to  time  "  appear  to  apply  to  cases  like  those  where  the  Courts  are  empowered 
to  make  rules  for  the  purposes  of  pleadings,  amendments,  time  for  pleading,  writs, 
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processes,  and  the  like,  and  not  to  be  so  applicable  to  the  ease  of  giving  a  new  right 
of  appeal, — which,  I  agree  with  the  Attorney  General,  could  hardly  be  intended  to  be 
given  one  day,  and  taken  away  or  altered  on  another,  as  might  well  be  the  case  with 
mere  rules  of  practice  or  pleading,  which  might  be  found  inconvenient  and  altered  again. 

Another  argument  urged  upon  us  was,  that  as  the  bill  of  exceptions  was  given  by 
the  Act,  the  appeal  on  motion  was  only  a  new  kind  of  practice  and  mode  of  obtaining 
the  same  result.  I  cannot  think  that  the  giving  a  bill  of  exceptions  to  correct  a 
mistake  made  at  the  trial  by  a  single  Judge,  who  may  by  the  Act  in  question  be  the 
Judge  of  another  Court,  is  at  all  the  same  thing  as  giving  an  appeal  against  [623] 
the  decision  on  motion  of  the  Court  particularly  conversant  with  matters  of  revenue ; 
and  though  in  many  cases  a  question  of  law  might  be  raised  in  both  methods,  they 
would  be  raised  with  very  different  incidents  to  the  parties.  The  bill  of  exceptions 
which  could  formerly  be  used  only  on  writ  of  error,  and  since  the  Procedure  Acts  can 
only  be  used  on  suggestion  of  error,  is  an  expensive  and  troublesome  remedy  seldom 
resorted  to,  except  on  important  and  fitting  occasions ;  and  it  may  well  be  that  the 
legislature  has  given  that  remedy,  and  purposely  abstained  from  encouraging  appeals  in 
the  smaller  matters  of  the  breach  of  the  excise  and  customs  laws,  which  so  frequently 
come  before  the  Court  of  Exchequer.  There  certainly  has  been  some  ground  for 
complaining  of  the  number  of  appeals  which  have  been  brought  under  the  provisions 
of  the  Procedure  Act  from  decisions  upon  motions  in  the  common  law  Courts ;  and, 
from  what  passed  in  the  Court  below,  there  seems  to  have  been  some  fear  of  the 
consequences  of  extending  this  provision  to  proceedings  on  the  revenue  side.  It  is 
sufficient,  in  my  mind,  as  to  this  argument,  to  say  that  the  bill  of  exceptions  and  the 
new  appeal  from  decisions  on  motions  is  not  the  same  remedy ;  nor  can  the  one,  I 
think,  be  fairly  treated  as  process  or  practice  by  which  to  carry  out  the  other. 

I  think  that  the  words  process,  practice,  and  pleading,  in  the  26th  section,  cannot, 
without  great  straining,  be  construed  as  delegating  the  power  of  creating  a  right  to 
appeal.  The  right  of  appeal  can  hardly  be  "  process  or  pleading ; "  and  as  to  the 
word  "practice,"  I  cannot  help  thinking  that  there  is  a  great  difference  between 
the  machinery  of  the  appeal  and  the  right  of  appeal.  The  former  might  with  less 
difficulty  be  called  "practice,"  but  I  have  great  difficulty  in  seeing  how  the  giving 
a  right  to  appeal  is  "  practice." 

The  power  given  to  eight  Judges  to  make  pleading  and  [624]  practice  rules  in 
ordinary  actions  could  never  have  been  imagined  to  give  any  power  of  creating  an 
appeal ;  and  it  seems  to  me,  from  the  reference  in  the  Queen's  Remembrancer's  Act, 
section  26,  to  those  prior  rules,  and  from  the  qualifications  limiting  the  power  of 
adopting  the  provisions  of  the  former  Acts  to  the  purposes  of  practice,  pleading,  and 
process,  and  from  the  other  reasons  I  have  referred  to,  that  I  cannot  say  that  the 
legislature  has,  by  the  26th  section  delegated  to  the  Barons  any  such  power  as  that 
contended  for. 

I  think,  therefore,  that  there  is  no  right  to  appeal  from  the  decision  on  motions 
of  the  Court  of  Exchequer  in  cases  on  the  revenue  side  of  that  Court,  and  consequently 
that  we  have  no  jurisdiction  to  interfere  with  the  decision  of  the  Court  of  Exchequer 
in  the  present  case. 

I  agree  with  my  brothers  Blackburn  and  Mellor  that  if  we  are  wrong  our  error 
may  be  set  right  by  the  House  of  Lords,  who,  if  they  are  bound  by  the  rule  of  Court 
of  the  Barons,  are  directed  by  the  same  rule  to  give  the  judgment  that  we  ought  to 
have  given. 

Williams,  J.  I  am  of  opinion  that  we  ought  to  hear  this  appeal ;  because  I  think 
the  Barons  of  the  Exchequer  had  power,  under  the  statute  22  &  23  Vict.  c.  21,  s.  26, 
to  make  the  order,  which  they  have  made,  extending  to  the  revenue  side  of  their 
Court,  the  provisions  contained  in  the  35th  and  36th  sections  of  the  Common  Law 
Procedure  Act,  1854. 

The  26th  section  of  the  former  of  these  statutes  authorizes  the  Barons  by  their 
order  "  to  extend  and  apply  or  adapt  any  of  the  provisions  of  the  Common  Law 
Procedure  Acts,  &c.,  to  the  revenue  side  of  the  said  Court,  as  may  seem  to  them 
expedient  for  making  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side 
of  the  said  Court  as  nearly  as  may  be  uniform  with  the  process  practice,  and  mode 
of  pleading  on  the  plea  side  of  such  Court." 

[625]  It  cannot  be  controverted  that  if  this  section  confers  on  the  Barons  a  general 
power  to  extend  such  of  the  provisions  of  the  Common  Law  Procedure  Acts,  as  they 
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think  proper,  to  the  revenue  side  of  the  Court,  all  question  ceases.  But  it  is  argued 
that  the  language  of  the  section  confines  the  extension  to  such  provisions  of  the 
Common  Law  Procedure  Acts  as  relate  to  proceedings  in  the  Court  of  Exchequer 
itself,  and  does  not  allow  of  the  application  of  such  of  those  provisions  as  relate  to 
appeals  to  the  Exchequer  Chamber  and  the  House  of  Lords,  which  it  is  said  are  foreign 
to  the  Court  of  Exchequer,  and  are  not  part  of  its  "  process,  practice,  or  mode  of 
pleading." 

But  it  should  be  observed  that  the  proceedings  in  error,  generally  speaking,  are 
not  regulated  by  any  rules  of  the  Courts  of  error  themselves ;  but  by  the  "  Regulse 
Generales "  of  the  superior  Courts  at  Westminster  out  of  which  the  proceedings  in 
error  come.  And  this  appears  to  shew  that  proceedings  in  Courts  of  error  by  way  of 
appeal  may  well  be  regarded  as  part  of  the  practice  of  those  Courts  respectively.  It 
may  further  be  remarked  that  the  phrase  "process,  practice,  and  mode  of  pleading" 
is  a  familiar  phrase,  which  the  legislature  appears  to  have  purposely  used  as  one  of 
well  known  signification.  It  was,  I  believe,  first  employed  when  the  Commissioners 
were  appointed  to  inquire  into  the  "  process,  practice,  and  pleading  of  the  superior 
Courts  of  law  at  Westminster;"  and  afterwards  in  the  preamble  of  the  Common 
Law  Procedure  Act,  1852 ;  and  again  in  the  title  of  the  Common  Law  Procedure  Act, 
1854 ;  and  lastly  in  the  title  and  preamble  of  the  Common  Law  Procedure  Act,  1860. 
But  in  accomplishing  the  great  work  of  rendering  more  simple  and  speedy  "the 
process,  practice,  and  mode  of  pleading  in  the  superior  Courts  at  Westminster,"  it  was 
not  thought  to  be  going  beyond  that  [626]  purpose  to  reform  and  simplify  the  "  pro- 
ceedings in  Courts  of  error." 

None  of  the  wholesome  enactments,  however,  contained  in  these  statutes  extended 
to  the  revenue  side  of  the  Court  of  Exchequer  until  the  passing  of  the  statute  the,  22 
&  23  Vict.  c.  21,  now  in  question.  And  looking  at  the  clauses  in  this  statute  which 
were  introduced  for  that  purpose,  it  appears  to  me  plain  that  they  were  framed  with 
reference  to  the  anomalous  character  of  suits  and  proceedings  in  that  branch  of  the 
Court.  Their  nature  is  so  peculiar  that  the  legislature  appears  to  have  deemed  it 
inexpedient  to  enact  generally  that  the  Common  Law  Procedure  Acts  shall  apply  to 
the  revenue  side  as  well  as  the  plea  side.  Accordingly,  some  of  their  reforms,  which 
are  unquestionably  beneficial,  are  at  once  applied.  For  example,  by  section  9,  the 
general  power  of  amendment  given  by  the  222nd  section  of  the  Common  Law  Pro- 
cedure Act  is  expressly  extended  to  the  revenue  side.  Again,  by  section  10,  the  improve- 
ments as  to  the  stating  of  special  cases,  and  bringing  error  thereon,  are  also  expressly 
applied  at  once.  Again,  by  sections  18,  19,  and  20,  certain  other  of  the  provisions 
of  the  Common  Law  Procedure  Act,  as  to  the  propriety  of  the  application  of  which 
no  doubt  could  be  entertained,  are  at  once  and  absolutely  extended  to  the  revenue 
side ;  but  as  to  the  rest,  the  statute  leaves  it  to  the  discretion  of  the  Barons,  as  being 
best  able  to  judge  of  the  expediency  to  extend  to  the  revenue  side  so  many  of  the 
provisions  of  the  Common  Law  Procedure  Acts  as  they  think  right,  in  order  to  carry 
into  effect  the  declared  purpose  of  uniformity. 

It  has  been  objected  that,  if  the  statute  meant  to  give  the  right  of  appeal,  it  would 
have  said  so  expressly  ;  but  this  would  be  to  deprive  the  Barons  of  the  discretion 
which,  in  my  opinion,  the  statute  meant  to  confer  on  them,  as  to  [627]  adopting  this 
provision  of  the  Common  Law  Procedure  Act.  Nor  should  we,  in  hearing  this  appeal, 
violate  the  rule  that  an  appeal  never  lies  unless  it  is  given  by  statute,  because  it  is  so 
given  if  the  statute  in  question  authorizes  the  Barons  to  extend  the  enactment  which 
confers  the  right ;  and  being  of  opinion,  for  the  reasons  I  have  given,  that  proceedings 
in  error  and  by  way  of  appeal  are  part  of  the  practice  of  the  Court  below,  within  the 
meaning  of  that  statute,  I  think  the  legislature  confers  the  right  of  appeal  in  this  case. 

Erle,  C.  J.  Upon  this  motion  to  dismiss  the  appeal,  the  question  has  been, 
whether  the  Barons  of  the  Exchequer  had  jurisdiction  to  order  that  the  following 
provisions  of  the  Common  Law  Procedure  Act,  1 854,  should  be  applied  to  the  revenue 
side  of  the  Court  of  Exchequer ;  namely,  that  an  appeal,  with  its  ordinary  incidents, 
should  lie  to  the  Exchequer  Chamber  and  the  House  of  Lords,  where  a  rule  for  a  new 
trial  on  the  ground  of  misdirection  by  a  Judge  has  been  discharged.  In  my  opinion 
the  answer  to  this  question  should  be  in  the  affirmative ;  that  there  was  jurisdiction, 
on  the  ground  that  the  Queen's  Remembrancer's  Act,  the  22  &  23  Vict.  c.  21,  s.  26, 
gave  to  them  the  power  to  make  that  order. 

In  support  of  this  opinion,  I  proceed  to  consider  that  statute,  together  with  the 
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state  of;  the  law  which  led  to  its  passing.  And  first  I  would  premise  that  procedure 
in  a  suit  includes  the  whole  course  of  practice,  from  the  issuing  of  the  first  process  by 
which  the  suitors  are  brought  before  the  Court  to  the  execution  of  the  last  process 
on  the  final  judgment ;  and  throughout  the  Common  Law  Procedure  Acts  and  this 
Act  "procedure"  is  used  as  equivalent  to  "process,  practice,  and  mode  of  pleading." 
Procedure  in  civil  suits  in  the  superior  Courts  of  common  law  received  [628]  memorable 
improvement  by  the  Common  Law  Procedure  Acts,  1852  and  1854.  Those  Acts  are 
declared,  in  the  preamble  of  the  first  and  the  title  of  the  second,  to  be  for  the  amend- 
ment of  process,  practice,  and  mode  of  pleading  in  the  superior  Courts.  Those  Acts 
provide  that  each  suit,  from  the  issuing  of  the  first  to  the  execution  of  the  last  process, 
should  be  taken  to  be  one  entirety.  They  contain  provisions  for  the  practice  to  be 
followed  in  obtaining  redress  for  erroneous  judgments  by  appeal  to  the  Exchequer 
Chamber  and  the  House  of  Lords,  the  writ  of  error  being  abolished,  and  proceedings 
in  error  being  declared  to  be  steps  in  the  cause  by  the  Common  Law  Procedure 
Act,  1852,  section  148.  Appeal  is  very  essential  for  maintaining  the  right  adminis- 
tration of  law,  and  careful  provisions  are  made  to  give  the  use  and  prevent  the 
abuse  of  the  right  of  appeal.  According  to  those  provisions  the  appeal  is  effected 
by  the  act  of  the  suitor  in  the  Court  of  first  instance,  delivering  a  memorandum  to 
the  officer  of  the  Court  without  writ  or  other  authority,  and  the  right  to  deliver  that 
memorandum  is  vested  in  him  in  his  capacity  of  suitor,  derived  from  the  first  process 
in  the  suit.  That  memorandum,  so  delivered,  if  the  rules  of  practice  are  complied 
with,  compels  the  officer  of  the  Court  below  to  bring  the  record  into  this  Court  and 
into  the  House  of  Lords,  and  may  compel  each  of  those  higher  Courts  to  hear  his 
appeal  against  the  judgment  entered  on  the  roll  of  the  Court  below,  so  brought  by 
that  officer  into  the  higher  Courts ;  and  he  is  to  record  thereon  the  judgment  of  those 
higher  Courts,  and  then  to  take  back  that  judgment  to  the  Court  below,  as  the  judg- 
ment in  that  suit  to  be  executed  by  that  Court,  according  to  the  practice  thereof. 
The  provisions  are  ample  for  the  practical  guidance  of  the  suitor  in  carrying  his 
appeal  through  each  Court,  and  they  are  clear  to  shew  that  each  Court  of  appeal  has 
no  other  functions  than  to  fix  the  time  for  hearing  the  [629]  case ;  neither  Court  can 
interfere  with  the  record,  nor  do  any  effective  act  but  hear  and  determine  on  the  judg- 
ment to  be  pronounced.  The  whole  of  these  provisions  in  the  Common  Law  Pro- 
cedure Acts  are  constantly  described  as  relating  to  "  process,  practice  and  mode  of 
pleading,"  and  they  extended  to  the  plea  side  of  the  Court  of  Exchequer,  but  not  to 
the  revenue  side  of  that  Court.  And  this  brings  me  to  the  passing  of  the  statute 
above  mentioned,  the  22  &  23  Vict.  c.  21,  under  which  the  Barons  claimed  to  make 
this  order.  I  assume  that  the  procedure  on  the  revenue  side  of  the  Exchequer  was 
adapted  to  usages  now  obsolete,  and  so  was  in  need  of  being  amended  ;  also  that  the 
legislature  intended  to  adopt  this  amended  procedure  of  the  Common  Law  Procedure 
Acts,  as  being  consonant  to  the  interests  of  truth  and  justice,  reserving  no  privileges 
to  the  Crown  as  a  suitor  against  a  subject  inconsistent  with  those  interests.  I  would 
also  refer  to  the  rule  that  the  rights  of  the  Crown  cannot  be  taken  away  without  clear 
words  of  enactment,  as  explaining  the  insertion  of  some  of  the  sections  in  this  Act. 

But  to  come  to  the  statute  itself.  The  preamble  recites  the  expediency  of  making 
provision  in  relation  to  the  procedure  on  the  revenue  side  of  the  Court ;  then  several 
sections,  adapting  the  spirit  of  the  Common  Law  Procedure  Acts  to  matters  of  revenue, 
contain  provisions  suited  to  the  intended  change  of  procedure.  Those  which  seem 
to  me  relevant  to  the  matter  now  in  hand  are  as  follow : — Section  9  gives  full  power 
to  amend  all  defects  of  form.  Section  10,  to  state  a  special  case,  and  bring  error 
thereon.  Sections  12  and  13,  in  case  of  appeal  to  the  Exchequer  from  the  assessment 
of  the  Commissioners  relating  to  succession  duty,  give  power  to  appeal  from  the 
Exchequer  to  the  two  higher  Courts.  Section  15,  in  case  of  a  suit  for  succession  duty, 
enables  the  Court  to  refer  the  matter  to  a  Master,  and  [630]  to  take  his  report  as  a 
special  case,  and  error  to  be  brought  thereon.  Section  17  empowers  the  Judges  of 
Assize  to  try  issues  on  the  revenue  side  as  on  the  plea  side.  Section  19  makes  pro- 
ceedings in  error  to  be  a  step  in  the  cause,  without  writ  of  error,  to  be  taken  in 
manner  as  may  be  directed  by  any  order  made  by  the  Barons  under  this  or  any  other 
Act.  Section  20  gives  power  to  tender  a  bill  of  exceptions  on  trial  of  issues  from  the 
revenue  side;  and  section  21  to  give  costs  for  and  against  the  Crown.  We  then 
come  to  section  26,  which  gives  large  power  for  making  orders.  It  contains  two 
distinct  clauses ;  by  the  first  clause  the  Barons  are  empowered  from  time  to  time  to 
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make  all  such  orders  as  to  "  process,  practice  and  mode  of  proceeding  on  the  revenue 
side,  and  for  the  effectual  execution  of  this  Act,  and  the  intention  and  objects  thereof,  as 
may  seem  to  them  necessary  and  proper  ; "  and  by  the  second  clause,  '*  also  from  time  to 
time  by  such  order  to  extend,  apply  or  adapt  any  of  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  and  of  the  Common  Law  Procedure  Act,  1854,  and  any  of 
the  rules  of  pleading  and  practice  on  the  plea  side  of  the  Court,  to  the  revenue  side, 
as  may  seem  expedient  for  making  the  process,  practice  and  mode  of  pleading  on  the 
revenue  side  as  nearly  as  may  be  uniform  with  the  process,  practice,  and  mode  of 
pleading  on  the  plea  side  of  the  Court."  I  have  referred  to  several  sections  creating 
specific  appeals.  For  all  of  these  appeals,  both  to  the  Exchequer  Chamber  and  to 
the  House  of  Lords,  the  Barons  must  make  order  under  section  26,  when  making 
orders  as  to  process,  practice,  and  mode  of  pleading  on  the  revenue  side  ;  for  if  they 
did  not  do  so,  the  effectual  execution  of  the  Act  would  be  prevented.  Section  19, 
relating  to  proceedings  in  error,  seems  to  me  to  refer  expressly  for  the  practice  in 
those  proceedings  to  the  orders  to  be  made  by  the  Barons  under  section  26.  -It 
refers  to  [631]  orders  to  be  made  under  this  Act ;  and  section  26  is  the  section  which 
empowers  them  to  make  the  required  orders.  If  this  view  of  the  effect  of  the  statute 
be  correct,  it  is  certain  that  the  power  of  the  Barons  to  make  orders  as  to  the  process, 
practice  and  mode  of  pleading  on  the  revenue  side  was  not  confined  to  the  Court  of 
Exchequer,  but  extended  to  the  Courts  of  error,  into  which  suits  should  be  brought 
from  the  revenue  side  of  the  Court  of  Exchequer. 

It  may  also  be  worth  noting  that,  under  section  26,  the  Barons  must  make  orders 
for  the  practice  on  the  appeals  under  sections  10  and  12  above  referred  to,  as  the 
appeal  is  created  by  the  name  "  appeal,"  and  no  specific  procedure  is  created.  The 
first  clause  of  section  26  gives  very  ample  powers ;  but  the  2nd  clause  is  that  which 
is  more  immediately  applicable  to  the  order  in  question.  It  empowers  the  Barons, 
inter  alia,  to  apply  any  of  the  provisions  of  the  Common  Law  Procedure  Act,  1854, 
to  the  revenue  side,  as  may  seem  expedient  for  making  the  procedure  on  the  revenue 
side  as  nearly  as  may  be  uniform  with  the  procedure  on  the  plea  side.  The  order  in 
question  applies  section  35,  which  is  one  of  the  provisions  of  the  Common  Law  Pro- 
cedure Act  of  1854,  to  the  procedure  on  the  revenue  side.  The  Barons  are  directed 
to  make  that  procedure  uniform  with  the  procedure  on  the  plea  side.  Section  35  is 
part  of  the  procedure  which  is  in  use  on  the  plea  side ;  and  the  Barons,  therefore,  are 
not  only  empowered,  but  required,  to  make  an  order  for  applying  it,  if  they  are  to 
make  the  procedure  on  the  two  sides  uniform,  and  if  they  think  it  expedient.  The 
order  of  the  Barons  seems  to  me,  therefore,  to  be  supported  by  the  words  of 
section  26,  and  to  accord  with  the  intention  to  be  collected  from  the  context. 

The  objections  on  which  Sir  Hugh  Cairns  relied  to  prove  want  of  jurisdiction 
depend  on  the  construction  of  section  [632]  26 :  and  if  the  construction  above  stated 
is  right,  it  follows  that  his  objections  fail.  Against  that  construction  he  pressed 
two  principal  arguments,  as  I  understood  him  ;  first,  that  the  order  which  the 
Barons  were  empowered  to  make  was  intended  to  operate  only  on  "proceedings 
while  in  their  own  Court,  and  had  no  effect  upon  the  Courts  above  ;  and  secondly, 
that  the  said  order,  if  valid,  subjected  suits  to  a  ground  of  appeal  which  did  not  exist 
before.  As  to  the  first  ground,  I  have  already  given  my  reasons  for  saying  that 
procedure  on  the  revenue  side  includes  not  only  proceedings  in  the  Court  of  first 
instance,  but  also  those  in  the  sequel  of  Courts  through  which  the  same  suit  may  be 
carried  by  the  suitor,  and  that  power  was  given  to  the  Barons  over  the  whole  of  the 
procedure.  The  statute,  in  my  opinion,  delegated  to  them  an  authority  to  make 
orders ;  and  all  orders  made  within  that  authority  have  the  same  effect  as  the  statute. 
It  may  well  be  that  the  legislature  thought  that  the  Barons  of  the  Exchequer  were 
best  qualified  to  decide  how  far  the  collection  of  the  revenue  could  be  reconciled  with 
the  new  rights  proposed  to  be  granted — rights  which  might  be  subject  to  abuse  by 
dishonest  debtors  sued  by  the  Crown.  But  my  reasons  for  dissenting  from  this 
argument  have  been  sufficiently  explained. 

With  regard  to  the  second  objection,  that  the  order,  if  valid,  would  subject  suits 
to  a  ground  of  appeal  which  did  not  exist  before,  my  answer  is  a  denial  of  the  fact. 
In  my  opinion,  the  order  of  the  Barons  did  not  create  any  new  ground  of  appeal ;  the 
order  applies  section  35  of  the  Act  of  1854  to  the  revenue  side  ;  and  thereby,  when 
a  motion  is  made  for  a  new  trial  on  the  ground  that  the  Judge  has  not  ruled  accord- 
ing to  law,  that  is,  has  misdirected,  a  party  may  have  the  decision  on  that  motion 
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reviewed  in  a  Court  of  appeal.  Before  1854,  in  case  of  misdirection  by  a  Judge,  a 
party  aggrieved  might  seek  redress  either  by  tendering  a  [633]  bill  of  exceptions, 
or  by  moving  in  banco  for  a  new  trial.  Each  remedy  had  its  defects.  The  bill  of 
exceptions,  though  a  most  salutary  check  against  mistakes  by  Judges,  was  subject  in 
practice  to  much  expense,  delay,  complication,  and  other  defects.  The  motion  for  a 
new  trial  had  the  defect  of  being  final  without  appeal ;  and  as  the  Court,  according  to 
usage,  accepted'  the  statement  made  by  the  Judge  of  the  course  he  had  taken  at  the 
trial,  the  suitor  was  often  dis-satisfied  with  the  result.  Section  35  introduced  a 
salutary  amendment  of  the  practice,  which  was  to  be  at  the  suitor's  option  in  case 
of  misdirection,  by  enabling  him  to  appeal  from  the  decision  of  the  Court  of  first 
instance  upon  a  motion  for  misdirection.  By  this  amendment  a  bill  of  exceptions  can 
only  be  needed  when  the  suitor  has  a  distrust  of  the  Judge  or  of  his  Court.  If  there 
is  mutual  confidence  the  point  can  be  reserved  subject  to  appeal,  and  the  suitor 
has  facility  for  obtaining  the  judgment  of  each  of  the  three  Courts  in  their  order. 
But  on  a  bill  of  exceptions,  the  opinion  of  the  Court  in  which  the  action  is  brought 
is  not  taken,  and  the  proceeding  is  encumbered  with  the  ditticulties  before 
referred  to. 

The  22  &  23  Vict.  c.  21  enabled  the  party  to  tender  a  bill  of  exceptions  in  suits 
on  the  revenue  side ;  it  thereby  enabled  him  to  bring  any  complaint  of  misdirection 
before  a  Court  of  Appeal,  the  ground  of  appeal  being  misdirection,  but  the  practice  to 
be  followed  being  bill  of  exceptions.  The  order  in  question  left  the  ground  of  appeal 
precisely  the  same  as  it  would  have  been  under  a  bill  of  exceptions,  but  altered  the 
practice  to  be  followed  in  seeking  redress.  If  the  party,  instead  of  tendering  a  bill 
of  exceptions,  moves  for  a  new  trial,  he  may  bring  the  question  of  misdirection  before 
the  Court  of  Appeal  under  the  order  of  the  Barons.  But  it  is  still  the  same  misdirec- 
tion which  might  have  been  the  subject  of  exception.  The  course  for  [634]  redress 
under  a  bill  of  exceptions  would  have  been  more  circuitous  ;  but  still  misdirection,  and 
nothing  but  the  misdirection  which  might  have  been  an  exception,  can  be  the  ground 
of  appeal  under  the  order  in  question.  Thus  it  seems  to  me  to  be  true  that  the  order 
relates  only  to  the  practice  to  be  followed  in  appealing  on  account  of  misdirection,  and 
leaves  the  rights  of  the  parties  under  the  law  in  respect  of  misdirection  as  they  were 
before,  and  in  this  sense  did  not  create  a  new  ground  of  appeal. 

For  these  reasons,  I  am  of  opinion  that  the  order  in  question  is  valid,  and  that 
this  Court  has  jurisdiction  to  hear  and  determine  this  appeal. 

CoCKBURN,  C.  J.  After  the  best  consideration  I  can  give  to  this  case,  the  only 
conclusion  at  which  I  can  arrive  is  that  we  have  no  jurisdiction  to  entertain  this 
appeal.  The  question  depends  upon  whether  by  the  26th  section  of  the  22nd  and 
23rd  Victoria,  chapter  21,  "An  Act  to  regulate  the  office  of  Queen's  Remembrancer, 
and  to  amend  the  practice  and  procedure  on  the  Revenue  side  of  the  Court  of 
Exchequer,"  power  is  given  to  the  latter  Court  to  establish  the  proceeding  by  appeal 
on  motions  for  new  trial  in  revenue  causes,  and  to  give  an  appellate  jurisdiction  to  the 
Court  of  Exchequer  Chamber.  The  section  first  provides  that  "it  shall  be  lawful  for 
the  Lord  Chief  Baron  and  two  or  more  Barons  of  the  Court  of  Exchequer  from  time 
to  time  to  make  all  such  rules  and  orders  as  to  the  process,  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  Court,  and  as  to  the  allowance  of  costs,  and  for 
the  eff"ectual  execution  of  the  Act,  and  the  intention  and  objects  thereof,  as  may  seem 
to  them  necessary  and  proper."  It  is  admitted  that  this  part  of  the  section  relates 
only  to  the  procedure  in  revenue  causes  so  long  as  a  cause  is  pending  in  the  Court  of 
Exchequer  itself.  But  the  section  [635]  goes  on  to  give  power  to  the  Barons  "  from 
time  to  time  by  any  rule  or  order  to  extend,  apply,  or  adapt  any  of  the  provisions 
of  the  Common  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure  Act, 
1854,  and  any  of  the  rules  of  pleading  and  practice  on  the  plea  side  of  the  said 
Court,  to  the  revenue  side  of  the  said  Court,  as  may  seem  to  them  expedient  for 
making  the  process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  said 
Court  as  nearly  as  may  be  uniform  with  the  process,  practice,  and  mode  of  pleading 
on  the  plea  side  of  the  said  Court."  The  question  is,  whether  the  power  of  adapting 
the  provisions  of  the  Common  Law  Procedure  Acts  for  the  purpose  of  assimilating 
the  procedure  on  the  revenue  side  to  that  on  the  plea  side  of  the  Court,  enables  the 
Court  of  Exchequer  to  create  for  the  first  time  an  appellate  jurisdiction  in  this  Court 
in  causes  relating  to  the  revenue. 

It  is,  no  doubt,  true  that  the  proceeding  by  appeal  on  motions  for  new  trial  is  one 


264  THE    ATTORNEY   GENERAL   V.  SILLEM  a  H.  &  C  636. 

of  the  provisions  of  the  Common  Law  Procedure  Act  of  1854.  But  I  cannot  bring 
myself  to  think  that,  when  the  language  of  the  26th  section  of  the  22  &  23  Vict, 
c.  21  is  looked  to,  the  application  of  this  provision  is  within  the  scope  of  the  authority 
conferred  on  the  Barons  of  the  Exchequer.  Still  less,  when  the  other  enactments  of 
this  statute  are  taken  into  account,  does  it  seem  to  me  possible  to  adopt  that  view. 

It  is  admitted  that  the  words,  "process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  Court,"  occurring  in  the  first  branch  of  the  26th  section,  apply 
only  to  the  procedure  of  the  Court  itself,  properly  so  called.  It  is  not  contended,  in 
support  of  the  jurisdiction,  that  under  the  power  conferred  by  the  first  branch  of  the 
section,  the  Court  would  have  had  power  to  create  a  proceeding  by  appeal.  Why, 
then,  should  the  words  be  read  diflferently  when  occurring  in  the  second  branch  of  the 
section  1  Be-[636]-sides  which,  independently  of  this  argument,  it  appears  to  me  that 
the  term  "process,  practice,  and  mode  of  pleading  on  the  revenue  side  of  the  Court," 
must  be  taken  to  have  reference  to  the  procedure  of  the  Court  while  the  cause  is  still 
pending  within  it,  and  cannot  be  taken,  without  a  very  forced  construction  of  the 
language,  to  apply  to  the  creating  of  an  appellate  jurisdiction,  or  to  the  procedure  to 
be  adopted  when  the  cause  has  quitted  the  sphere  and  precincts  of  the  inferior  Court, 
and  has  passed  into  the  jurisdiction  of  the  appellate  tribunal.  It  is  true  the  process 
out  of  which  the  appeal  emanates  and  springs  is  that  of  the  Court  below,  as  also  that 
the  record  after  the  appeal  has  been  disposed  of  returns  to  the  Court  out  of  which  it 
came,  in  order  that  eff'ect  may  there  be  given  to  the  judgment.  It  is  also  true  that 
in  acts  of  parliament  relating  to  the  procedure  of  the  superior  Courts  of  common  law, 
the  term  "process,  practice,  and  mode  of  pleading"  is  applied  to  the  procedure  of 
Courts  of  error  and  appeal.  But  who,  on  an  appeal  in  a  civil  suit,  ever  thought  of 
speaking  of  the  practice  of  the  Court  of  Exchequer  Chamber  as  the  practice  of  either 
of  the  three  Courts  from  which  to  its  superior  jurisdiction  an  appeal  lies'?  In  the 
Court  of  Exchequer,  on  a  rule  for  a  new  trial,  a  plurality  of  counsel  may  be  heard  on 
the  same  side.  In  the  Court  of  appeal  we  hear  but  one  on  each  side.  This  is  because 
our  proceedings  are  here  regulated  by  the  practice  of  this  Court,  and  not  by  that  of 
the  Court  of  Exchequer.  Again,  the  time  within  which,  according  to  the  Common 
Law  Procedure  Acts,  the  appeal  must  be  brought,  the  form  in  which  it  shall  be 
brought  before  the  Court,  the  awarding  of  process  (as  to  which  power  is  expressly 
given  to  the  Court  of  appeal),  all  these  are  matters  of  practice,  as  to  which,  if  special 
statutory  enactments  had  not  been  made,  the  Court  of  appeal  must  have  made  rules 
to  regulate  its  own  proceedings.  How  can  these  matters  [637]  be  said  to  appertain 
to  the  procedure  on  the  revenue  side  of  the  Court  of  Exchequer?  Yet  these  pro- 
visions as  to  the  jurisdiction  and  procedure  of  this  Court,  the  Court  of  Exchequer  has 
taken  upon  itself  to  prescribe  and  settle  as  though  it  formed  part  of  its  own.  The 
fundamental  fallacj'^  of  the  whole  proceeding  appears  to  me  to  consist  in  supposing 
that,  because  a  cause  commences  on  the  revenue  side  of  the  Court  of  Exchequer,  and 
in  a  certain  sense  may  be  said  to  be  a  cause  in  that  Court,  the  practice  and  procedure 
of  this  Court  is  therefore  to  be  a  part  of  the  practice  and  procedure  of  the  Court  of 
Exchequer.  The  revenue  side  of  the  Court  of  Exchequer  is  a  separate  and  distinct 
Court ;  this  Court  of  Exchequer  Chamber  is  another.  The  practice  and  procedure  of 
the  one  is  not  that  of  the  other ;  and  a  power  to  amend  the  practice  and  procedure 
of  the  one  is  not,  as  it  seems  to  me,  a  power  to  amend  that  of  the  other. 

But  can  it  be  supposed,  in  the  absence  of  clear  legislative  enactment,  that  parlia- 
ment intended  to  confer  on  the  Court  of  Exchequer  the  power  of  creating  or  with- 
holding an  appeal  in  matters  of  revenue  at  its  pleasure  and  discretion  1  When,  in 
the  history  of  juridical  legislation,  was  such  a  thing  ever  heard  of  as  the  legislature 
leaving  it  to  a  tribunal  to  decide  whether  its  authority  should  be  subject  to  revision 
and  correction  on  appeal?  No  doubt,  in  order  to  prevent  vexatious  and  frivolous 
appeals,  the  right  to  appeal  may  be  made  conditional  on  the  permission  of  the  Court ; 
but  no  one  ever  heard  of  its  being  left  to  a  Court  to  decide  whether  its  authority  should 
be  generally  subject  to  an  appellate  jurisdiction  or  not.  Statutory  power  has  been 
given  to  Courts  to  make  rules  and  regulations  as  to  procedure,  but  never  to  determine 
whether  there  should  be  a  superior  appellate  Court.  Is  it  conceivable  that  parliament 
would,  in  a  matter  of  so  much  importance,  and  so  [638]  eminently  fitted  for  the 
determination  of  the  legislature,  have  delegated  its  functions  to  a  Court  of  law  1  It 
does  not  appear  to  me  enough  to  say  that  by  this  Act  the  proceeding  by  bill  of 
exceptions  is  allowed  in  revenue  cases,  and  therefore  the  legislature  might  well  intend 
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to  give  power  to  the  Court  of  Exchequer  to  superadd  the  proceeding  by  way  of  appeal. 
The  obvious  answer  to  such  an  argument  is  that,  had  such  been  the  case,  nothing 
would  have  been  more  easy  than  for  parliament  so  to  enact.  A  few  short  lines,  and 
the  matter  would  have  been  set  at  rest.  But,  besides  this,  there  are  material  distinc- 
tions between  the  proceeding  by  bill  of  exceptions  and  that  by  appeal.  The  proceeding 
by  appeal,  consisting,  as  it  does,  of  three  stages,  instead  of  two,  is  more  likely  to  be 
resorted  to  for  the  purpose  of  delay.  The  case  on  which  the  appeal  is  to  be  brought 
must  be  stated  between  the  parties,  or,  in  case  of  disagreement,  must  be  settled  by 
the  Court  or  a  Judge.  It  may  not  have  been  deemed  advisable  to  place  the  Crown 
in  this  position.  I  am  warranted  in  thinking  that  the  adoption  of  this  mode  of  pro- 
ceeding in  revenue  cases  was  deemed  of  doubtful  expediency,  from  the  fact  that, 
though  the  Act  of  the  22  &  23  Vict.  c.  21  passed  as  far  back  as  1859,  it  was  not  till 
November  last,  that  is,  after  an  interval  of  four  years,  that  the  Court  of  Exchequer, 
in  consequence  of  the  difficulty  which  arose  as  to  settling  the  bill  of  exceptions  in  this 
case,  had  recourse  to  this  26th  section,  and  made  the  rule  of  the  4th  of  November, 
1863,  in  order  to  get  rid  of  the  embarrassment  in  which  it  found  itself  placed.  It 
may  be  that,  from  a  doubt  of  the  propriety  of  extending  the  right  of  appeal  to  revenue 
causes,  the  legislature  may  purposely  have  stopped  short  of  introducing  an  appeal 
clause  into  the  Act  of  1859,  and  may  have  contented  itself  with  affording  a  remedy 
by  bill  of  exceptions,  as  being  of  a  more  formal  character,  and  less  likely  to  be  resorted 
to,  except  on  [639]  very  substantial  grounds,  and  as  avoiding  the  inconvenience  of 
making  the  Crown  a  party  to  the  special  case  to  be  stated  in  the  case  of  appeal. 

This  view  of  the  case  becomes  materially  confirmed  when  it  is  observed  how  much 
of  the  provisions  of  the  Common  Law  Procedure  Acts  in  relation  to  proceedings  on 
error  has  been  introduced  by  specific  enactment  into  the  statute  in  question.  In  the 
9th,  10th,  18th  and  19th  sections  we  have  the  provisions  of  those  Acts  relating  to 
error  applied  to  revenue  causes.  It  follows  that  either  parliament  did  not  consider 
the  adoption  of  these  provisions  as  within  the  competency  of  the  Court  of  Exchequer 
within  the  26th  section,  or  did  not  think  proper  to  leave  legislation  on  such  a  matter 
to  the  Court  instead  of  providing  it  by  act  of  parliament.  Why  then  should  a  different 
course  have  been  pursued  in  the  perfectly  analogous  case  of  proceeding  by  appeal  1 
Again,  in  the  20th  section,  we  have  a  provision  for  the  right  to  a  bill  of  exceptions. 
If  the  legislature  had  intended  to  give  the  proceeding  by  appeal  as  well,  why  should 
it  have  stopped  short  of  saying  so"?  Still  more  striking  are  the  provisions  of  the  12th 
and  13th  sections,  by  which,  in  cases  of  appeal  from  the  assessments  of  the  Com- 
missioners of  Inland  Eevenue  to  the  Court  of  Exchequer  under  the  Succession  Duty 
Act  (proceedings  clearly  on  the  revenue  side  of  the  Court),  an  appeal  is  given,  in  the 
very  terms  of  the  Common  Law  Procedure  Act,  to  the  Court  of  error  in  the  Exchequer 
Chamber,  and  from  this  Court  to  the  House  of  Lords.  Can  it  be  supposed  that  if 
the  legislature  had  intended  to  extend  the  right  to  appeal  further,  it  would  have 
confined  its  specific  application  to  this  particular  instance "?  According  to  the  well 
known  lule  of  construction,  must  not  the  express  enactment  in  the  particular  case  be 
taken  to  negative  the  intention  to  extend  the  provision  generally'?  If,  indeed,  there 
were  no  provi-[640]-sion8  of  the  Common  Law  Procedure  Acts  which  were  applicable 
to  assimilating  the  procedure  of  the  two  sides  of  the  Court  of  Exchequer,  except  the 
provision  as  to  appeal,  I  should  feel  greater  difficulty  as  to  the  construction  of  the 
26th  section.  But  there  are  several  most  valuable  provisions  which  would  fall  plainly 
within  the  procedure  of  the  Court  in  my  sense  of  the  term.  Among  these  may  be 
enumerated  the  provisions  as  to  evidence,  as  to  discovery  and  inspection,  and  as  to 
trial, — provisions  which  have  had  the  efi'ect  of  improving  the  administration  of  justice 
in  the  Courts  of  law  in  a  very  eminent  degree.  To  the  adoption  of  these  and  similar 
provisions  of  the  Common  Law  Procedure  Acts  the  power  of  the  Court  of  Exchequer, 
in  my  opinion,  alone  extends.  To  push  it  further  would  be,  I  think,  to  make  parliament 
say  what  it  has  not  said,  and  do  what  it  has  not  done — to  legislate,  in  short,  instead 
of  expounding  the  statute,  which  alone  is  within  our  province. 

I  regret  to  be  obliged  to  come  to  this  conclusion ;  partly  because  the  proceeding 
by  bill  of  exception  appears  to  have  been  given  up  on  the  belief  that  this  proceeding 
could  be  adopted ;  still  more  because,  if  the  view  I  have  taken  be  correct,  the  oppor- 
tunity will  be  lost  of  settling  the  law  on  the  very  important  question  of  the  construc- 
tion of  the  Act  of  the  59  Geo.  3,  c.  69,  as  to  the  equipment  of  ships  for  the  service 
of  belligerents.     We  should,  however,  be  altogether  departing  from  the  principles  on 

Ex.  Div.  XV.— 9* 
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which,  in  the  discharge  of  our  judicial  functions,  it  is  our  solemn  duty  to  act,  if  we 
allowed  ourselves  to  be  influenced  by  considerations  such  as  these.  We  must  interpret 
the  act  of  parliament,  on  which  alone  the  present  question  depends,  as  we  would  do 
any  other  statute,  and  as  though  the  discussion  and  decision  of  a  great  question  of 
national  importance  were  not  depending  on  our  judgment  on  this  preliminary  objection. 
I  cannot,  however,  but  observe,  in  conclusion,  that  in  all  [641]  probability  we  shall 
neither  prejudice  the  parties,  nor  delay  the  ultimate  decision  of  this  great  question, 
by  dismissing  this  appeal.  Whatever  might  have  been  our  decision  on  the  main 
question  had  we  proceeded  to  hear  this  appeal,  this  case  would  no  doubt  have  been 
taken  to  the  House  of  Lords.  Doubtless  such  will  be  the  case  now  ;  and  if  the  highest 
appellate  tribunal  should  hold  the  decision  of  this  Court  on  the  question  of  jurisdiction 
to  be  erroneous,  the  case  will  be  heard  there  upon  its  merits,  just  as,  no  doubt,  it 
would  have  been  had  we  heard  this  appeal  out,  and  decided  the  main  question 
involved  in  it.  It  is  satisfactory,  therefore,  to  think  that  no  injury  or  delay  will  be 
occasioned  by  dismissing  this  appeal  in  the  present  stage,  even  should  we  be  wrong. 
I  concur  with  those  members  of  the  Court  who  think  that,  according  to  the  true 
construction  of  the  26th  section,  we  have  no  jurisdiction  to  entertain  this  appeal,  and 
that  our  only  course  is  to  dismiss  it. 
Appeal  dismissed. 

[642]  Baker  v.  The  Guardians  of  the  Billericay  Union.  Nov.  11,  1863. — 
No  action  can  be  maintained  against  the  guardians  of  a  union  or  parish  for  any 
debt,  claim,  or  demand  due  from  them  unless  snch  action  is  commenced  within 
the  half  year  in  which  the  same  shall  have  been  incurred  or  become  due,  or 
within  three  months  after  the  expiration  of  such  half  year,  or  unless  the  time 
has  been  extended  by  the  Poor  Law  Board,  under  the  22  &  23  Vict.  c.  49,  s.  I. 

[S.  C.  33  L.  J.  M.  C.  40 ;  9  Jur.  (N.  S.)  1201 ;  13  W.  K.  11 ;  9  L.  T.  486.] 

Declaration  for  goods  sold  and  delivered,  work  done,  and  materials  provided,  &c. 

Plea  (inter  alia).  That  the  matter  herein  pleaded  to  was  a  debt,  claim,  or  demand 
incurred  by  the  defendants  as  the  guardians  of  an  Union,  after  the  passing  of  the  Act, 
&c.  (22  &  23  Vict.  c.  49),  intituled  "An  Act  to  provide  for  the  payment  of  debts 
incurred  by  Boards  of  Guardians  in  Unions  and  Parishes  and  Boards  of  Management 
in  School  districts ; "  and  that  the  plaintiff  did  not  commence  any  proceedings  for 
the  said  debt  within  the  half  year  in  which  the  same  was  incurred  or  became  due,  or 
within  three  months  after  the  expiration  of  such  half  year ;  nor  has  the  Poor  Law 
Board  granted  any  extension  of  time  for  the  payment  of  the  said  supposed  debt, 
or  any  part  thereof ;  nor  was  this  action  commenced  within  the  time  limited  by  the 
statute  in  such  case  made.     Issue  thereon. 

By  order  of  Nisi  Prius  the  cause  was  referred  to  an  arbitrator,  who  stated  a  case 
for  the  opinion  of  this  Court  (so  far  as  material)  as  follows : — 

The  plaintifi'  is  a  surgeon,  and  one  of  the  medical  officers  of  the  Billericay 
Union.  The  defendants  are  the  board  of  guardians  of  the  same  Union.  The 
plaintiffs  appointment  was  with  the  consent  of  the  Poor  Law  Board,  and  on  the 
terms  of  remuneration  fixed  by  Articles  177  and  183  of  the  General  Consolidated 
Order  of  the  Poor  Law  Board,  dated  the  24th  day  of  July,  1847. 

The  action  was  brought  to  recover  extra  medical  fees  (beyond  the  yearly  salary) 
accruing  in  the  half  year  ending  [643]  the  29th  of  September,  1861.  The  date  of  the 
first  item  was  the  29th  of  March,  and  the  last  the  1st  of  July. 

The  writ  issued  on  the  9th  of  June,  1862. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  above  plea  is  or  is  not 
bad  in  substance. 

D.  D.  Keane,  for  the  plaintiflF.     By  the  22  &  23  Vict.  c.  49,  s.  l,(a)  any  debt, 

(a)  Sect.  1.  "  With  respect  to  any  debt,  claim,  or  demand  which  may,  after  the 
passing  of  this  Act,  be  lawfully  incurred  by  or  become  due  from  the  guardians  of 
any  union  or  parish,  or  the  board  of  management  .of  any  school  or  asylum  district, 
such  debt,  claim,  or  demand  shall  be  paid  within  the  half  year  in  which  the  same 
shall  have  been  incurred  or  become  due,  or  within  three  months  after  the  expiration 
of  such  half  year,  but  not  afterwards,  the  commencement  of  such  half   year  to  be 
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claim,  or  demand  due  from  the  guardians  of  any  union  or  parish  "shall  be  paid  within 
the  half  year  in  which  the  same  shall  have  been  incurred  or  become  due,  or  within 
three  months  after  the  expiration  of  such  half  year,  but  not  afterwards  : "  provided 
that   the  Poor  Law  Board  may,  if   they  see  fit,  extend  the  time  for  a  period  not 
exceeding  twelve  months  after  the  date  of  such  debt,  claim,  or  demand.     By  section 
4,(i)  if  proceedings  have  been  [644]  commenced  in  any  Court  of  law  or  equity  within 
the  time  limited,  or  to  which  the  Poor  Law  Board  may  grant  extension,  and  have 
been  prosecuted  with  due  diligence  to  judgment,  such  judgment  shall  be  satisfied  by 
the  guardians  notwithstanding  such    judgment  may  have  been  recovered  after  the 
period  prescribed.     The  statute  does  not  in  express  terms  prohibit  the  bringing  an 
action,  but  merely  says  that  the  debt  shall  be  paid  within  the  time  limited,  but  not 
afterwards.     Therefore  that  provision  is  no  answer  to  an  action  for  the  debt,  though 
it  may  possibly  afford  ground  for  application  to  a  Court  of  equity  to  restrain  execution. 
[Bramwell,  B.    The  presumption  is  that  the  legislature  has  not  enacted  a  law  so  absurd 
as  to  allow  an  action  to  be  commenced  in  which  the  defendant  may  apply  to  the  Court 
of  Chancery  to  restrain  execution.]     The  1st  section  imposes  on  the  defendants  the 
duty  to  pay  the  debt,  and  the  plea  sets  up  a  breach  of  duty  as  an  answer  to  a  breach 
of  contract.     If  the  debts  were  paid  after  the  time  limited  by  the  1st  section,  the 
auditors  might  disallow  it ;  or  it  might  be  objected  that  due  diligence  was  not  used  in 
prosecuting  the  proceedings  to  judgment,  as  required  by  the  4th  section,  but  there  is 
nothing  in  the  Act  which  authorizes  a  plea  of  this  kind.     [Pigott,  B.     Out  of  what 
fund  is  the  plaintiff  to  be  paid  1]     There  is  no  rule  of  law  which  prohibits  a  retro- 
spective rate  :  Harrison  v.  Stickney  (2  H.  L.  Cas.  108) ;  and  it  seems  that  the  real  and 
personal  property  of  the  guardians  is  liable  to  the  debts  of  judgment  creditors  :  The 
Attoiiiey  General  v.  Wilkinson  (28  L.  J.  Chan.  392).    Or  it  may  be  that  the  defendants, 
who  in  breach  of  their  duty  have  omitted  to  pay  at  the  right  time,  would  have  to  pay 
with  their  own  monies.     Moreover  the  plea  is  bad  in  form ;  for  at  the  time  it  was 
pleaded  the  period  during  which  the  Poor  Law  Board  might  have  granted  an  extension 
had  not  expired  with  respect  to  all  the  items  of  claim. 

[645]  C.  Pollock  appeared  for  the  defendants,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendants  are  entitled  to  judg- 
ments The  action  is  brought  to  recover  a  debt  due  from  the  guardians  of  a  Poor  Law 
Union  to  the  plaintiff,  one  of  the  medical  officers  of  the  Union.  The  22  &  23  Vict, 
c.  49,  s.  1,  says  that  such  a  debt  shall  be  paid  within  the  half  year  in  which  the  same 
was  incurred  or  became  due,  or  within  three  months  after  the  expiration  of  such  half 
year,  but  not  afterwards ;  and  the  question  is,  whether  a  plea  setting  up  the  fact  that 
the  action  was  not  commenced  until  after  that  period  expired  is  an  answer  to  the 
action ;  or  in  other  words,  whether,  when  the  legislature  has  said  that  a  debt  shall  be 
paid  within  a  limited  time,  but  not  afterwards,  an  action  may  be  brought  for  it,  and 
the  defendant  compelled  to  apply  to  a  Court  of  equity  to  restrain  the  execution.  I 
am  clearly  of  opinion  that  when  a  statute  says  that  a  debt  shall  not  be  paid  after  a 
certain  time,  no  action  can  be  maintained  for  it.  The  principle  applies  to  a  large  class 
of  demands ;  but  it  is  sufficient  to  say  that  where  a  man  has  contracted  to  do  some- 
thing which  at  the  time  of  the  contract  was  lawful,  but  which  has  subsequently  become 

reckoned  from  the  time  when  the  last  half  year's  account  shall  or  ought  to  have  been 
closed  according  to  the  order  of  the  Poor  Law  Commissioners  or  Poor  Law  Board  : 
Provided  that  the  Poor  Law  Board,  by  their  order,  may,  if  they  see  fit,  extend  the 
time  within  which  such  payment  shall  be  made  for  a  period  not  exceeding  twelve 
months  after  the  date  of  such  debt,  claim,  or  demand." 

(b)  Sect.  4.  "  If  any  person  claiming  any  debt  or  demand  shall  have  commenced 
or  shall  hereafter  commence  proceedings  in  any  Court  of  law  or  equity,  or  before  any 
justice  or  other  competent  authority,  within  the  time  hereinbefore  limited,  or  within 
the  time  to  which  the  Poor  Law  I3oard  may  grant  extension,  and  shall  with  due 
diligence  prosecute  such  proceedings  to  judgment  or  other  final  settlement  of  the 
question,  such  judgment  shall  be  satisfied  by  the  guardians  or  managers  against  whom 
or  against  whose  officer  the  same  may  be  brought,  notwithstanding  that  such  judgment 
may  be  recovered  or  such  final  settlement  arrived  at  after  the  expiration  of  the  period 
hereinbefore  provided,  and  all  proceedings  taken  by  mandamus  or  otherwise  for  the 
enforcing  of  such  judgment  without  delay  shall  be  deemed  to  be  within  the  operation 
of  this  section." 
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unlawful,  as  for  instance,  by  the  termination  of  peaceful  relations  between  this  country 
and  foreign  nations,  no  action  can  be  brought  against  him  on  the  contract.  Here  the 
statute  says  that  the  debt  shall  not  be  paid  after  the  time  prescribed,  and  the  common 
sense  is,  that  if  it  is  not  to  be  paid  it  cannot  be  sued  for. 

Any  objection  to  the  form  of  the  plea  is  met  in  either  of  two  ways ;  in  the  first 
place,  by  saying  that  the  time  limited  has  expired ;  and,  secondly,  if  at  the  time  of 
plea  pleaded  the  period  within  which  the  Poor  Law  Board  might  have  granted  an 
extension  had  not  expired,  the  answer  is  that  [646]  the  Poor  Law  Board  had  not 
extended  the  time.  If  they  should  afterwards  do  so,  I  think  that  an  action  might  be 
maintained.  This  action  was  brought  after  the  time  prescribed  by  the  statute  had 
elapsed,  and  before  any  extension  of  it  by  the  Poor  Law  Board,  and  therefore  it  is  not 
maintainable. 

Bramwell,  B.  I  am  also  of  opinion  that  the  defendants  are  entitled  to  judgment. 
I  should  have  had  no  doubt  but  for  the  proviso  at  the  end  of  the  first  section,  because 
when  a  statute  says  that  a  debt  shall  not  be  paid  the  obvious  meaning  is  that  it  shall 
not  be  sued  for.  My  difficulty  was  whether,  as  the  Poor  Law  Board  has  power  to 
extend  the  time,  the  statute  would  be  a  bar  until  the  period  during  which  they  might 
have  granted  an  extension  had  expired.  The  probable  solution  of  the  difficulty  is 
this — if  any  action  be  brought  after  the  time  has  elapsed,  and  before  the  Poor  Law 
Board  has  granted  an  extension  of  it,  the  action  is  barred ;  but  a  fresh  action  may 
be  brought  if  the  Board  afterwards  think  fit  to  extend  the  time.  In  general,  when  a 
debt  is  once  barred  it  is  barred  for  ever ;  for  a  judgment  in  one  action  cannot  properly 
be  said  to  be  a  bar  to  another  action  unless  it  prevents  the  plaintiff  from  maintaining 
it.  But  to  this  rule  there  are  exceptions.  Where  an  attorney  brings  an  action  for 
work  done  by  him  as  such,  without  having  one  month  before  delivered  a  signed  bill, 
the  action  is  barred,  but  not  his  claim  ;  for  if  he  afterwards  complies  with  the  requisites 
of  the  Attorneys'  Act,  he  may  maintain  a  fresh  action.  Again  the  Statute  of  Limita- 
tions deprives  a  creditor  of  his  remedy,  and  in  one  sense  of  his  action ;  but  if  there 
is  afterwards  an  acknowledgment  in  writing,  or  part  payment  of  the  principal  debt 
or  interest,  he  may  maintain  another  action.  So,  here,  I  think  that  if  the  Poor  Law 
Board  should  afterwards  grant  an  extension  of  the  [647]  time,  though  the  plea  is  a  bar 
to  this  action,  the  plaintiff  might  maintain  another  action, 

Channell,  B.  I  am  also  of  opinion  that  our  judgment  ought  to  be  for  the  defen- 
dants. The  question  whether  the  plaintiff  is  entitled  to  recover  depends  on  the 
22  &  23  Vict.  c.  49,  and  in  my  opinion  that  statute  is  a  bar  to  the  action.  Where 
the  enacting  words  of  a  statute  go  beyond  the  preamble,  if  they  are  clear  and 
unambiguous  they  cannot  be  restrained  by  it.  That  is  a  sound  rule  of  construction ; 
but  it  is  quite  consistent  with  it  to  refer  to  the  preamble  and  ascertain  what  light  it 
throws  on  the  enacting  clauses.  Now  the  preamble  of  the  22  &  23  Vict,  c.  49  says 
that  it  is  expedient  to  define  and  limit  the  period  during  which  debts  thereafter 
incurred  by  guardians  of  unions  for  the  relief  of  the  poor  may  be  paid.  The  first 
section  limits  three  periods,  two  definite,  the  third,  in  a  sense,  indefinite ;  viz.,  within 
the  half  year  in  which  the  debt  shall  have  been  incurred  or  become  due,  within  three 
months  after  the  expiration  of  such  half  year,  or  within  the  time  which  the  Poor  Law 
Board  is  empowered  to  extend  for  payment ;  which  may  be  considered  as  providing 
equitable  relief.  The  plea  negatives  the  fact  that  the  action  was  brought  within  the 
two  first  periods,  and  it  avers  that  the  Poor  Law  Board  have  not  granted  any  extension 
of  the  time  for  payment.  Therefore  that  section  alone  would  afford  an  answer  to  this 
action.  But  it  is  argued  that,  reading  the  1st  and  4th  sections  together,  there  is 
nothing  to  prohibit  the  bringing  an  action.  In  my  judgment  the  4th  section  does 
not  create  any  difficulty.  It  provides  that  if  an  action  be  commenced  within  the  time 
limited,  or  within  the  time  to  which  the  Poor  Law  Board  may  grant  extension,  the 
judgment  shall  be  satisfied  by  the  guardians  notwithstanding  it  may  be  recovered 
after  the  expiration  of  the  period,  provided  the  pro-[648]-ceedings  to  final  judgment  have 
been  prosecuted  with  due  diligence.  It  is  obvious  that  it  would  have  been  a  hardship 
if  it  were  otherwise.  Here  the  plaintiff  should  have  clothed  himself  with  authority  from 
the  Poor  Law  Board.  Although  this  action  is  barred,  if  he  should  obtain  from  the 
Board  an  extension  of  time  I  think  that  he  may  bring  a  fresh  action  ;  for  it  will  not 
be  substantially  the  same  claim  when  the  plaintiff  is  armed  with  a  new  authority, 

PiGOTT,  B.  I  am  of  the  same  opinion.  Under  the  old  administration  of  the  Poor 
Law,  overseers  let  claims  run  in  airear  and  made  retrospective  rates.     These  were 
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frequently  disputed  and  litigation  followed,  the  expense  of  which  often  fell  upon  the 
overseers.  This  statute  has  a  double  object,  to  protect  the  rates  and  define  the  duties 
of  guardians.  It  requires  the  creditor  to  make  his  claim  within  the  specified  periods, 
and  prohibits  the  guardians  from  paying  after  those  periods.  They  have  no  power 
to  extend  the  time,  but  that  power  is  conferred  on  another  body  whose  duty  it  is  to 
controul  them.  The  statute  is  in  effect  a  statute  of  limitations,  and  if  we  did  not  so 
construe  it  as  to  support  this  plea  we  should  defeat  its  object  and  embarrass  guardians. 
A  judgment  being  obtained,  execution  might  issue  against  any  one  of  them  at  the 
discretion  of  the  plaintiff,  so  that  in  some  instances  ruinous  consequence  might  over- 
take an  individual  discharging  a  public  duty  without  any  compensation.  For  these 
reasons  I  think  that  the  plea  is  good,  and  that  the  defendants  are  entitled  to  judgment. 
Judgment  for  the  defendants. 

[649]  Hodgson  v.  Wood.  Nov.  16,  1863. — A  testator  gave,  on  the  death  of  his 
granddaughter  a  legacy  of  4001.  to  her  child  or  children,  to  be  paid  at  their 
respective  ages  of  twenty-one  years,  and  he  charged  the  legacy  on  his  residuary 
real  and  personal  estate.  The  plaintiff,  who  was  entitled  under  the  will  to  a 
moiety  of  the  real  estate,  effected  a  partition  with  the  person  entitled  to  the 
other  moiety,  and  each  of  them  covenanted  with  the  other  to  pay  a  moiety  of 
the  legacy  of  4001.  The  testator's  granddaughter  had  only  one  child  who  died 
under  the  age  of  twenty-one  years.  In  his  lifetime  the  plaintiff'  sold  his  part  of 
the  real  estate  to  the  defendant,  who  covenanted  with  the  plaintiff  to  pay  him  a 
moiety  of  the  legacy  of  4001.,  and  also  to  save  harmless  and  keep  indemnified 
the  plaintiff  against  all  liability  consequent  on  the  non-payment  of  it.  The  personal 
representative  of  the  legatee  instituted  a  suit  in  Chancery  to  recover  the  legacy, 
when  it  was  held  that  on  the  death  of  the  legatee  it  ceased  to  be  a  charge  on  the 
testator's  real  estate.  The  plaintiff  having  brought  an  action  against  the  defen- 
dant on  his  covenant  to  pay  a  moiety  of  the  legacy  :  Held;  that  the  plaintiff  was 
entitled  to  recover  2001.,  and  not  merely  nominal  damages. 

[S.  C.  33  L.  J.  Ex.  76 ;  10  Jur.  (N.  S.)  591.     Distinguished,  Wigsell  v.  School  for 
Indigent  Blind,  1882,  8  Q.  B.  D.  367.] 

Declaration.  For  that  by  indenture,  dated  the  17th  of  June,  1854,  between 
W.  Maud  and  A.  Maud  of  the  first  part,  J.  Knowles  of  the  second  part,  the  plaintiff  of 
the  third  part,  and  the  defendant  of  the  fourth  part,  the  defendant  covenanted  with 
the  plaintiff  that  he  the  defendant  would  pay  a  moiety  of  a  legacy  of  4001.  therein 
mentioned  to  the  legal  personal  representative  of  W.  Parker  in  case  of  his  death  under 
age,  and  also  would  save  harmless  and  keep  indemnified  at  all  times  thereafter  the 
plaintiff  against  all  liability  consequent  on  the  non-payment  of  the  said  moiety  of  the 
said  legacy.  Averments  :  that  the  said  W.  Parker  died  under  age,  and  that  the 
plaintiff  has  performed  all  conditions- precedent,  tfec,  to  entitle  him  to  recover  the  said 
moiety  of  4001.  Breach  :  that  the  defendant  did  not  nor  would  pay  the  said  moiety 
or  save  harmless  or  keep  indemnified  the  plaintiff,  after  the  making  of  the  said 
indenture,  against  all  liability  consequent  on  the  non-payment  of  the  said  moiety  of 
the  said  legacy,  and  the  plaintiff  in  consequence  of  such  non-payment  incurred  liability 
for  costs  in  defending  himself  against  a  suit  in  equity  brought  against  him  by  the  said 
personal  representative,  which  liability  was  consequent  on  the  non-payment  of  the 
said  moiety  within  the  meaning  of  the  said  covenant,  and  against  which  liability  the 
defendant  did  not  save  [650]  harmless  or  keep  indemnified  the  plaintiff,  by  reason 
whereof  the  plaintill"  sustained  damage  to  the  amount  thereof,  to  wit,  to  the  amount 
of  351.,  from  or  against  which  damage  the  defendant  has  not  saved  harmless  or 
indemnified  the  plaintiff. 

Pleas.  First:  as  to  the  first  breach  of  covenant  mentioned  in  the  declaration, 
payment  into  Court  of  Is.,  and  that  the  same  is  sufficient  to  answer  the  claim  of  the 
plaintiff'  in  the  matter  pleaded  to. 

Second.  As  to  the  residue,  that  the  legacy  in  the  declaration  mentioned  was 
alleged  or  supposed  to  be  payable  under  the  will  of  one  J.  Jennings,  deceased,  to  the 
said  W.  Parker,  or  to  his  legal  representative  in  case  of  his  death  under  the  age  of 
twenty-one  years,  at  a  certain  time  and  upon  certain  conditions ;  that  after  the 
said  W.  Parker  died  under  twenty -one,  and  before  any  breach  by  the  defendant  of 
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any  of  the  covenants  mentioned,  the  plaintiff  gave  notice  to  the  defendant  that  the 
legal  representatives  of  W.  Parker  were  not  entitled  to  be  paid  or  to  receive  the  said 
moiety  of  the  said  legacy,  and  requested  the  defendant  not  to  pay  the  same  to  them ; 
that  thereupon  the  defendant  in  pursuance  of  and  in  compliance  with  the  said  notice 
and  request  of  the  plaintiff,  refused  to  pay  and  did  not  pay  the  said  moiety  to  the 
said  representatives,  which  is  the  non-payment  of  the  moiety  in  the  declaration 
mentioned;  that  upon  and  in  consequence  of  such  refusal  and  non-payment  by  the 
defendant,  and  not  otherwise,  the  said  suit  in  equity  was  brought  against  the  plaintiff 
by  the  said  legal  representatives ;  that  such  proceedings  were  afterwards  had  in  the 
suit  that  it  was  decided  and  decreed  that  the  legal  representatives  of  W.  Parker  were 
not  entitled  to  be  paid  or  to  receive  the  said  moiety  of  the  said  legacy,  and  that  the 
defendant  was  not  bound  to  pay  the  same,  and  that  the  liability  of  the  plaintiff  for 
the  costs  in  the  second  breach  mentioned  arose  and  was  incurred  [651]  solely  and  in 
consequence  and  by  reason  of  such  non-payment  as  aforesaid  by  the  defendant,  and 
in  pursuance  of  and  in  compliance  with  the  said  notice  and  request  of  the  plaintiff  as 
aforesaid,  and  that  the  said  costs  would  not  otherwise  have  arisen  or  been  incurred. 

Issue  on  so  much  of  the  first  plea  as  alleged  that  the  sum  paid  into  Court 
was  sufficient  to  satisfy  the  plaintiffs  claim  in  respect  of  the  matter  therein 
pleaded  to. 

Demurrer  to  second  plea,  and  joinder  therein. 

By  consent  the  following  case  was  stated  for  the  opinion  of  this  Court : — 

John  Jennings  by  his  will  (dated  the  7th  of  January,  1835),  after  a  devise  of 
real  estate,  gave  an  annuity  of  321.  to  his  son  John,  and  after  his  decease  an  annuity 
of  201.  to  his  granddaughter  Mary  Button.  "  And  upon  the  death  of  my  said  grand- 
daughter Mary  Button,  I  give  and  bequeath  to  her  children  the  legacy  or  sum  of 
4001.,  to  be  shared  and  divided  equally  between  and  amongst  them  in  case  there 
shall  be  more  than  one,  and  if  but  one  then  to  such  only  child,  and  to  be  paid  to  such 
child  or  children  respectively  at  his,  her,  or  their  respective  ages  of  twenty-one  years. 
And  I  order  and  direct  that  if  any  child  or  children  of  my  said  granddaughter  shall 
happen  to  die  before  his,  her,  or  their  share  or  shares  of  the  said  sum  of  4001.  shall 
become  payable  by  virtue  of  this  my  will,  then  the  share  or  shares  of  him,  her,  or 
them  so  dying  shall  go  and  be  paid  to  his,  her,  or  their  surviving  brothers  and  sisters 
and  the  executors  and  administrators  of  any  brother  or  sister  who  shall  have  lived  to 
attain  the  age  of  twenty-one  years,  at  such  time  as  his,  her,  or  their 'original  share  or 
shares  shall  become  payable.  And  I  also  order  and  direct  that  all  and  every  the 
share  and  shares  hereinbefore  directed  to  survive  and  accrue,  shall  from  time  to  time 
survive  and  accrue,  together  with  the  original  share  and  shares,  until  such  original 
share  and  [652]  shares  shall  by  virtue  of  this  my  will  become  payable ;  arid  that  the 
share  and  shares  of  such  of  the  children  of  my  said  granddaughter  as,  at  the  time 
of  her  death,  shall  be  under  the  age  of  twenty-one  years,  shall  bear  interest  at  the 
rate  of  51.  per  cent,  per  annum  from  her  decease,  and  that  such  interest  shall  be 
paid  and  applied  half  yearly  for  and  towards  the  maintenance,  education,  and  benefit 
of  such  last  mentioned  child  or  children  until  their  respective  shares  of  the  principal 
shall  become  payable." 

The  testator  then  devised  his  dwelling-house  and  certain  lands  and  all  the  residue 
of  his  real  and  personal  estate,  "  (but  subject  to  and  charged  with  the  payment  of 
all  my  debts  and  funeral  and  testamentary  expenses,  and  also  subject  to  and  charged 
with  the  annuities  and  legacies  hereinbefore  given),  in  manner  following,  that  is  to 
say,  as  to  one  moiety  or  equal  half  part  of  the  said  real  and  personal  estate,  unto  my 
daughter  Jane  Jennings,  her  heirs,  executors,  administrators  and  assigns,  according  to 
the  nature  and  tenure  thereof  respectively  ;  and  as  to  the  other  moiety  or  equal 
half  part  thereof  unto  my  daughter,  Eliza  Jennings,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life  ;  and  from  and  immediately  after  her  decease 
unto  my  grandson,  R.  Hodgson,  his  heirs,  executors,  administrators  and  assigns, 
absolutely  for  ever." 

The  testator  appointed  the  said  Jane  Jennings  and  R.  Hodgson  executrix  and 
executor  of  his  will.  He  died  shortly  after  the  date  of  his  will.  At  the  time  of 
the  date  of  the  will  and  of  his  death,  Mary  Button  was  the  wife  of  James  Button, 
by  whom  she  had  two  children  who  died  in  infancy.  James  Button  died  in  1837, 
and  in  1847  his  widow,  the  said  Mary  Button,  married  Thomas  Parker,  by  whom  she 
hcul  one  child,  William  Parker.     Mary  Parker  died  on  the  15th  September,  1851. 
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Elizabeth  Jennings  survived  the  testator  a  few  days.  [653]  After  her  death  the 
plaintiff  and  Jane  Jennings  effected  a  partition  of  the  hereditaments  so  to  them 
devised  in  moieties,  and  the  hereditaments  hereinafter  stated  to  have  been  conveyed 
to  the  defendant  were  part  of  the  hereditaments  which,  on  such  partition,  were  con- 
veyed to  the  plaintiff  in  severalty. 

In  the  deed  by  which  the  partition  was  effected  Jane  Jennings  and  the  plaintiff 
covenanted  with  each  other  that  each  would  pay  and  satisfy  one  moiety  of  the  said 
legacy  of  4001.,  and  would  indemnify  the  other  against  the  payment  of  such  moiety. 

In  the  lifetime  of  W.  Parker,  and  after  the  partition  was  effected,  the  heredita- 
ments hereinafter  stated  to  have  been  conveyed  to  the  defendant  were  by  the  plaintiff 
offered  for  sale  by  auction,  subject  to  certain  conditions  of  sale,  one  of  which  was, 
that  the  premises  were  intended  to  be  sold  *'  subject  to  a  legacy  of  4001.  bequeathed  by 
the  will  of  John  Jennings,  payable  to  one  W.  Parker,  then  aged  five  years  and  upwards, 
on  his  attaining  the  age  of  twenty-one  years,  with  interest  in  the  meantime,  for  his 
maintenance,  education,  and  benefit ;  or  to  the  payment  of  the  principal  to  the  legal 
personal  representative  of  the  said  W.  Parker,  in  case  of  his  death  under  age,  and  to 
the  payment  by  the  purchaser,  his  appointee,  heirs  or  assigns,  of  one  moiety  of  the 
said  legacy  of  4001.  and  interest  accordingly."  The  defendant  purchased  subject  to 
that  condition. 

The  hereditaments  which  the  defendant  so  purchased  were  conveyed  to  him  by 
the  said  indenture  of  the  17th  of  June,  1854.  The  said  W.  Maud,  A.  Maud  and 
J.  Knowles  were  mortgagees,  and  as  such  joined  as  conveying  parties. 

The  indenture  recited  the  will  so  far  as  related  to  the  annuities  and  the  legacy, 
and  their  charge  on  the  real  estate,  the  testator's  death  and  the  death  of  Elizabeth 
Jennings,  and  the  deed  of  partition,  and  the  covenant  con-[654]-tained  therein  for 
payment  by  the  plaintiff  of  the  moiety  of  the  legacy  of  4001.,  and  the  various  mort- 
gage deeds ;  and  lastly  it  contained  a  recital  of  the  contract  of  purchase  as  being  free 
from  incumbrances  except  the  moiety  of  the  legacy  of  4001. 

The  witnessing  part  of  the  indenture  contained  a  conveyance  by  the  plaintiff  and 
the  mortgagees  to  the  defendant  and  his  heirs  of  the  said  hereditaments,  *'  subject  to 
the  payment  by  the  said  J.  Wood,  his  heirs  or  assigns,  of  one  moiety  of  the  said 
legacy  of  4001.  to  the  said  W.  Parker  on  his  attaining  the  age  of  twenty-one  years, 
with  interest  at  51.  per  cent,  per  annum  in  the  meantime,  for  his  maintenance,  education, 
and  benefit,  or  to  the  payment  of  the  principal  of  the  said  moiety  to  the  legal  personal 
representatives  of  the  said  W.  Parker,  in  case  of  his  death  under  age ;  and  the  other 
moiety  of  which  said  legacy  was,  on  the  partition  of  the  said  hereditaments,  charged 
with  the  whole  thereof  covenanted  to  be  paid  by  the  said  J.  Jennings,  his  heirs, 
&c.,  as  aforesaid,  and  also  further  subject  as  hereinafter  mentioned." 

The  covenant  declared  on  immediately  followed  the  habendum  in  the  following 
words : — "  And  which  said  moiety  of  legacy  and  interest  so  to  be  paid  by  the  said 
J.  Wood,  his  heirs  or  assigns,  as  aforesaid,  he  the  said  J.  Wood,  for  himself,  his  heirs, 
executors  and  administrators,  doth  hereby  covenant  with  the  said  R.  Hodgson,  his 
heirs,  executors,  and  administrators,  to  pay  accordingly,  and  also  to  save  harmless 
and  keep  indemnified  at  all  times  hereafter  the  said  R.  Hodgson,  his  heirs,  executors, 
and  administrators  against  all  liability  consequent  on  the  non-payment  of  the  said 
moiety  of  legacy  and  the  interest  thereof,  or  any  part  thereof  respectively." 

W.  Parker  died  on  the  28th  of  April,  1860,  after  the  execution  of  the  deed  of 
conveyance,  under  the  age  of  twenty-one. 

[655]  T.  Parker,  who  obtained  letters  of  administration  of  the  personal  estate  as 
his  personal  representative,  claimed  to  be  entitled  to  the  legacy  of  4001.,  and  applied 
to  the  plaintiff  for  payment  of  2001.,  being  one  moiety  thereof.  The  plaintiff  having 
been  advised  by  counsel  that  the  legacy,  in  the  events  which  had  happened,  was  no 
longer  a  charge  upon  the  hereditaments,  objected  to  the  claim,  and  contended  that  he 
was  entitled  to  have  the  amount  paid  to  him  by  the  present  defendant,  and  so  informed 
the  defendant. 

After  the  service  of  the  bill,  and  before  appearance,  the  now  plaintiff  served  the 
now  defendant  with  a  notice  not  to  pay  the  legacy  of  4001.,  or  any  part  thereof,  to 
T.  Parker,  the  plaintiff  in  the  Chancery  suit. 

The  Court  of  Chancery  decided,  amongst  other  things,  that  on  the  death  of 
W.  Parker  under  age  the  legacy  of  4001.  ceased  to  be  a  charge  on  the  real  estate  so 
devised  in  moieties,  and  that  his  said  personal  representative  was  not  entitled  to  have 
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the  legacy  raised  and  paid  out  of  the  same ;  and  the  Court  dismissed  the  bill  with 
costs.  (a)i 

The  now  plaintiff  received  from  T.  Parker  all  the  costs  incurred  by  the  now 
plaintiff  in  defending  the  suit,  except  certain  extra  costs  which  were  not  allowed  on 
taxation,  and  which  formed  the  subject  of  the  claim  in  the  second  breach  of  the 
declaration. 

The  now  defendant  has  not  paid  the  moiety  of  the  legacy  to  T.  Parker,  or  to 
anyone,  but  seeks  to  retain  it  for  his  own  benefit. 

The  Court  is  to  be  at  liberty  to  draw  such  conclusions  of  fact  as  a  jury  might  and 
ought  to  draw. 

The  question  for  the  opinion  of  the  Court  upon  the  first  issue  is,  whether,  under 
the  circumstances  stated,  the  plaintiff  is  entitled  to  more  than  nominal  damages  for 
the  breach  of  covenant  committed  by  the  defendant  in  not  paying  the  [656]  moiety 
of  the  said  legacy  to  the  personal  representative  of  W.  Parker. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  more  than 
nominal  damages  for  that  breach,  the  plaintiff  is,  as  to  that  breach,  to  enter  a  nolle 
prosequi ;  but  if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  more 
than  nominal  damages  for  that  breach,  he  is  to  be  at  liberty,  when  the  demurrer  is 
disposed  of,  to  sign  judgment  as  by  consent  for  2001.  upon  that  breach,  with  costs  of 
suit  to  be  taxed,  and  the  judgment  as  to  the  other  breach  is  to  be  entered  according 
to  the  event  of  the  demurrer.  The  amount  of  damages  for  which  the  plaintiff"  is  to 
have  judgment  under  the  second  breach  is,  if  necessary,  to  be  referred  to  and  assessed 
by  the  Master. 

Cleasby,  for  the  plaintiff,  (a)^  First,  the  plaintiff"  is  entitled  to  recover  2001.,  and 
he  would  hold  it  as  a  trustee  for  the  person  who  may  ultimately  establish  his  right  to 
it.  In  order  to  ascertain  the  measure  of  damage,  regard  must  be  had  to  the  construc- 
tion of  the  deed  and  the  rights  and  obligations  of  the  parties.  Now  there  is  an 
absolute  and  unqualified  covenant  by  the  defendant  to  pay  the  plaintiff  a  moiety  of 
the  legacy  of  4001.  Where  one  person  covenants  with  another  to  pay  him  a  sum  of 
money,  the  legal  claim  to  damage  for  breach  of  that  covenant  is  the  sum  covenanted 
to  be  paid.  Although  the  legacy  has  ceased  to  be  a  charge  on  the  real  estate,  by 
reason  of  the  death  of  the  legatee  under  the  age  of  twenty-one :  Parker  v.  Hodgson 
(I  Drew.  &  S.  568),  the  covenant  remains  obligatory  on  the  defendant.  Even  in 
equity  he  would  be  liable,  for  he  purchased  the  estate  subject  to  the  payment  of  a 
moiety  of  the  legacy. 

As  to  the  second  plea,  it  merely  sets  up  a  parol  request  [657]  not  to  pay  the 
money,  which  is  no  answer  to  this  covenant.  An  obligation  created  by  an  instrument 
under  seal  can  only  be  discharged  by  an  instrument  of  equal  validity :  Davey  v. 
Frendergrass  (5  B.  &  Aid.  187).  The  plea  being  bad,  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer,  which  also  raises  substantially  the  same  question  as  the 
special  case ;  but  he  is  willing  to  forego  his  claim  to  the  extra  costs  of  defending  the 
suit  in  equity. 

Mellish  (Horace  Lloyd  with  him),  for  defendant.  The  question  is,  what  damage 
has  the  plaintiff  sustained  by  reason  of  the  defendant's  refusal  to  perform  his  covenant? 
If  the  defendant  had  paid  the  moiety  of  the  legacy,  the  plaintiff  would  have  received 
no  benefit,  for  he  could  not  have  recovered  it  from  the  representative  of  the  legatee. 
If  A.  covenants  with  B.  to  pay  a  sum  of  money  to  C,  B.  is  a  trustee  for  C.  and  on  a 
breach  of  that  covenant  may  recover  the  full  amount,  but  if  A.  covenants  with  B. 
that  he  will  j)ay  him  a  sum  of  money  for  the  purpose  of  indemnifying  hnn  against  a 
liability  which  subsequent  events  render  nugatory,  the  damage  in  respect  of  that  breach 
of  covenant  is  nominal  only.  Here  it  is  evident  upon  the  face  of  the  deed  that  the 
object  of  the  covenant  was  merely  to  indemnify  the  plaintiff  against  a  sum  which  it 
was  supposed  he  would  be  called  upon  to  pay  when  the  legatee  attained  the  age  of 
twenty-one  years. 

Cleasby,  in  reply.  This  is  not  a  mere  covenant  to  indemnify,  but  a  covenant 
to  pay  and  also  save  harmless  and  keep  indemnified.  In  Warwick  v.  Richardson 
(10  M.  &  W.  284)  a  testator  devised  his  real  and  personal  estate  to  two  trustees  to 
sell  and  invest  10,0001.  for  the  benefit  of  certain  persons.     One  of  the  trustees  received 

'    (ay  See  Parker  v.  Hodgson,  1  Drew.  &  S.  568. 

{of  Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Pigott,  B. 
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the  money  and  used  it  in  his  private  [658]  trade,  and  gave  to  the  other  trustee  a 
bond  of  indemnity.  The  legatees  filed  a  bill  in  Chancery  against  the  trustees,  and 
obtained  a  decree  that  they  were  liable  to  pay  the  10,0001. ;  and  in  an  action  on  the 
bond  it  was  held  that  the  obligor  was  liable  for  that  amount  and  interest,  and  not 
merely  the  costs  incurred  in  the  Chancery  suit.  In  LetJdrridge  v.  Mytton  (2  B.  &  Adol. 
772)  the  defendant  by  his  marriage  settlement  conveyed  estates  upon  certain  trusts, 
and  covenanted  with  the  trustees  to  pay  off  incumbrances  on  the  estates,  to  the 
amount  of  19,0001.,  within  a  year;  and  having  failed  to  do  so,  it  was  held  that  the 
trustees  were  entitled  to  recover  19,0001.  in  an  action  on  the  covenant,  although  no 
special  damage  was  laid  or  proved.  In  Carr  v.  Roberts  (5  B.  &  Adol.  78)  a  covenant 
to  "  save,  protect,  defend,  keep  harmless  and  indemnify  "  from  the  payment  of  debts, 
was  held  to  amount  not  only  to  a  covenant  to  indemnify,  but  also  to  pay  the  debts. 

Cur.  adv.  vult. 

Subsequently,  on  the  same  day,  the  judgment  of  the  Court  was  delivered  by 

Pollock,  C,  B.  We  are  all  of  opinion  that  our  judgment  ought  to  be  for  the 
plaintiff. 

The  covenant  sued  upon  is  an  absolute  covenant  by  the  defendant  to  pay  to 
W.  Parker,  or  his  personal  representatives,  the  sum  of  2001.  If  no  reason  had 
appeared  for  the  covenant,  or  if  it  had  been  stated  that  the  object  of  the  covenantee 
was  to  make  to  W.  Parker  a  gift  of  2001.,  no  doubt  the  damage  would  have  been 
2001. ;  but  it  is  said  that,  because  there  is  in  this  case  what  may  possibly  be  a  bad 
reason,  the  plaintiff  is  not  entitled  to  recover  the  full  amount. 

[659]  It  has  been  agreed  at  the  Bar  that  the  question  is  substantially  the  same  on 
the  demurrer  as  on  the  special  case;  and  therefore  the  plaintiff  is  entitled  to  judgment 
on  the  demurrer;  but  it  is  understood  that  the  plaintiff  abandons  all  claim  in  respect 
of  the  extra  costs  in  equity. 

Judgment  for  the  plaintiff  accordingly. 

Smith  v.  Edge.  Nov.  16,  1863. — Where  a  cause  is  referred  and  a  verdict  taken 
subject  to  a  reference,  costs  of  the  cause  to  abide  the  event,  the  arbitrator  to 
have  power  over  the  verdict,  the  plaintiff's  right  to  costs  depends  on  whether  the 
sum  awarded  would  have  entitled  him  to  costs  if  the  jury  had  found  a  verdict 
for  that  sum. — To  a  declaration  on  the  money  counts  the  defendant  pleaded,  as 
to  part,  never  indebted ;  as  to  other  part,  set-off;  and  to  the  residue,  payment  of 
141.  5s.  into  Court.  At  the  trial  a  verdict  was  entered  for  the  plaintiff  subject  to 
,a  reference,  power  being  reserved  to  the  arbitrator  to  direct  for  whom  and  what 
amount  the  verdict  should  be  finally  entered,  costs  of  the  cause  to  abide  the  event 
of  the  award.  The  arbitrator  by  his  award  vacated  the  verdict  for  the  plaintiff, 
and  directed  that  the  sum  which  he  thereby  found  to  be  due  to  the  defendant 
on  the  set-off  should  be  deducted  from  the  sum  which  he  found  to  be  due  to 
the  plaintiff  on  the  general  issue,  and  that  the  balance  (21.  16s.  l^d.)  should  be 
paid  by  the  defendant  to  the  plaintiff.  Held,  discharging  a  rule  obtained  by  the 
plaintiff  to  recover  his  costs  of  the  action,  that  the  11th  section  of  the  County 
Court  Act  (13  &  14  Vict.  c.  61)  operated  to  deprive  the  plaintiff  of  his  costs. — 
Held  also,  that  the  circumstance  that  the  order  of  reference  had  by  mistake  been 
drawn  up  as  a  reference  of  all  matters  in  difference  was  immaterial,  it  not  appearing 
that  any  other  matters  than  those  which  formed  the  subject  of  the  action  were 
brought  before  the  arbitrator. 

[S.  C.  33  L.  J.  Ex.  9 ;  9  Jur.  (N.  S.)  1300 ;  12  W.  R.  133;  9  L.  T.  445.  Approved, 
Cmoell  V.  Amman  Aberdare  Colliery  Company,  1865,  6  B.  &  S.  333 ;  Hyde  v.  Beardsl^, 
1886,  18  Q.  B.  D.  247.] 

This  was  an  action  to  recover  211. 10s.  6d.  The  plaintiff  declared  upon  the  common 
money  counts. 

Pleas.  First,  as  to  51.,  parcel  of  the  money  claimed :  Never  indebted.  Second, 
as  to  51.  5s.  6d.,  other  parcel  thereof :  Set-off.  Third,  to  the  residue  of  the  declara- 
tion :  Payment  into  Court  of  111.  58. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  accepted  the  sum  paid 
into  Court  in  full  satisfaction  and  disch^^rge  of  the  causes  of  action  in  respect  of  which 
it  was  paid  in. 
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The  cause  came  on  for  trial  before  Pollock,  C.  B.,  and  a  jury  at  the  Derbyshire 
Spring  Assizes,  1863,  when,  it  appearing  that  the  question  involved  was  substantially 
matter  of  account,  his  Lordship  directed  it  to  be  referred. (a)^  An  arbitrator  was 
accordingly  appointed  by  the  parties,  and  a  [660]  verdict  was  entered  for  the  plaintiff 
for  the  amount  claimed,  subject  (as  appeared  by  the  associate's  indorsement)  to  a 
reference  on  the  usual  terms. 

By  the  terms  in  which  the  order  of  reference  was  drawn  up  it  was  ordered,  with 
the  consent  of  the  parties,  that  a  verdict  should  be  entered  for  the  plaintiff,  subject 
to  the  award  of  an  arbitrator  (whom  the  order  specified)  who  was  to  be  at  liberty  to 
order  and  direct  for  whom  and  for  what  sum  the  verdict  should  be  finally  entered ; 
and  that  it  should  be  referred  to  the  arbitrator  to  settle  all  matters  in  difference 
between  the  parties,  and  to  order  and  determine  what  he  should  think  fit  to  be  done 
by  either  party  respecting  the  matters  in  dispute,  who  thereby  agreed  to  be  bound 
and  concluded  by  such  determination.  And  it  was  further  ordered  that  the  arbitrator 
should  possess  the  same  powers  as  a  judge  at  nisi  prius  as  to  certifying ;  and  that  the 
costs  of  the  cause  should  abide  the  event  of  the  award ;  and  the  costs  of  the  reference 
and  award  should  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award,  after  reciting  the  order  of  reference,  and  averring 
that  he  had  duly  considered  the  evidence  produced  before  him,  awarded,  ordered  and 
adjudged,  that  the  verdict  entered  for  the  plaintiff  should  be  vacated ;  and  as  to  the 
first  issue,  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  51.  5s.  6d. 
over  and  above  the  sum  of  111.  5s.  paid  into  Court;  and  as  to  the  second  issue  that 
the  plaintiff  was  indebted  to  the  defendant  in  respect  of  the  matters  in  the  second  plea 
alleged  in  the  sum  of  21.  9s.  4|d. ;  and  he  further  awarded,  ordered,  and  directed,  that 
the  said  sum  of  21.  9s.  4|d.  should  be  allowed  out  of  and  deducted  from  the  said  sum 
of  51.  5s.  6d.,  and  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  21.  16s.  l^d, 
the  balance.  And  he  further  awarded  and  directed  that  the  plaintiff  should  pay  to 
the  defendant  his  [661]  costs  of  the  reference  and  award,  and  bear  his  own  costs  of 
the  same. 

The  arbitrator  did  not  certify  for  costs.  The  award  did  not  dispose  of  any  matters 
in  difference  between  the  parties  besides  the  questions  in  the  action,  nor  did  it  appear 
from  the  affidavits  that  any  evidence  of  other  matters  in  difference  had  been  adduced 
before  the  arbitrator. 

The  postea  was  made  up  in  conformity  with  the  award,  but  it  concluded  as  follows  : 
— "  And  they  (the  jurors)  assess  the  damages  of  the  plaintiff  on  occasion  of  the  premises 
to  21.  16s.  l|d.  over  and  above  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended  [and  for  those  costs  and  charges  to  40s.]."(a)^ 

The  order  of  reference  had  been  made  a  rule  of  Court. 

The  plaintiff  and  defendant  dwelt  in  the  same  parish  a  mile  apart,  and  the  cause 
of  action  had  arisen  wholly  within  the  jurisdiction  of  the  County  Court  within  which 
they  both  dwelt  at  the  time  when  the  action  was  brought. 

The  Master  having  adjourned  the  taxation,  Martin,  B.,  at  Chambers,  stayed  pro- 
ceedings, directing  that  an  application  should  be  made  to  the  Court. 

F.  T.  Streeten,  on  a  former  pay  in  this  term,  obtained  a  rule  calling  on  the  defen- 
dant to  shew  cause  why  the  plaintiff  should  not  recover  his  costs,  and  why  the  Master 
should  not  tax  the  same ;  against  which 

J.  F.  Stephen  shewed  cause  (Nov.  12).  The  plaintiff  is  not  entitled  to  the  costs 
of  the  cause.  The  13  &  14  Vict.  c.  61,  s.  11,  enacts:  "That  if  in  any  action  com- 
menced after  the  passing  of  this  Act  in  any  of  her  Majesty's  superior  [662]  Courts  of 
record,  in  covenant,  debt,  detinue,  or  assumpsit,  not  being  an  action  for  breach  of 
promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding  201.  .  .  .  the 
plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the 
cases  hereinafter  provided."  The  plaintiff  has  recovered  less  than  201.,  and  it  is  not 
contended  that  this  case  is  within  the  exception.  The  only  question  therefore  is,  as 
to  the  meaning  of  the  clause  in  the  submission,  "  costs  of  the  cause  to  abide  the  event 

(ay  See  Robsm  v.  Lees,  6  H.  &  N.  258. 

(a)2  Upon  the  hearing  of  a  summons  before  Pollock,  C.  B.,  bis  Lordship  amended 
the  postea  by  striking  out  the  words  in  brackets.  The  Court  had  previously  been 
applied  to,  and  had  intimated  that  the  application  should  be  made  to  the  Judge  who 
presided  at  the  trial. 
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of  the  award."  In  Griffiths  v.  Thomas  (4  D.  &  L.  109)  Coleridge,  J.,  said ;  "It  seems 
to  rae  the  tiue  meaning  of  the  submission  is  what  its  words  import,  that  costs,  i.e. 
the  payments  of  costs,  shall  follow  the  event,  i.e.  the  legal  event  of  the  award."  The 
legal  event  here  is,  in  the  words  of  this  section,  judgment  for  the  plaintiff  for  the  sum 
recovered  and  no  costs  The  verdict  is  the  verdict  of  the  jury  for  whom  the  arbitrator 
is  substituted  :  Cocker  v.  Pegg  (16  C.  B.  264).  The  cases  of  Wigens  v.  Cook  (6  C.  B. 
N.  S.  784),  Kelcey  v.  Stupples  (1  H.  &  C.  576),  and  Jmes  v.  Jones  (7  C.  B.  N.  S.  832), 
are  distinguishable.  In  fFigens  v.  Cook  the  record  was  withdrawn,  Joiies  v.  Jones  was 
referred  before  trial,  and  Kelcey  v.  Stupples  before  issue.  Moreover,  in  Jones  v.  Jones, 
Williams,  J.,  in  the  course  of  the  argument,  expressly  distinguished  Cooper  v.  Pegg, 
upon  the  ground  that  the  arbitrator  was  in  that  case  substituted  for  the  jury.  In 
the  latter  case,  as  here,  a  verdict  was  taken  subject  to  a  reference,  and  the  2nd  section 
of  Lord  Denman's  Act  (3  &  4  Vict.  c.  24)  was  held  to  be  applicable,  though  in  terms 
limited  to  a  recovery  by  the  verdict  of  a  jury.  The  language  of  the  11th  section  of 
the  County  Court  Act  (13  &  14  Vict.  c.  61)  contains  no  such  limitation,  so  that  this 
is,  in  fact,  an  k  fortiori  case. 

F.  T.  Streeten,  in  support  of  the  rule  By  the  order  of  [663]  reference,  the  costs 
of  the  cause  were  to  abide  the  event  of  the  award.  The  event  is  in  the  plaintiffs 
favour.  [Bramwell,  B.  The  award  is  informal.  The  arbitrator  ought  to  have  stated 
in  whose  favour  each  issue  was  found,  and  to  have  directed  for  what  amount  the 
verdict  should  be  entered.]  Substantially,  all  the  issues  are  found  for  the  plaintiff, 
though  the  finding  is  incorrect  in  point  of  form.  It  is  not,  however,  contended  that 
if  the  plaintiff  had  signed  judgment  he  could  have  obtained  his  costs  as  part  of  his 
judgment.  In  this  respect  the  statute  might  operate  as  a  bar.  But  in  the  present 
case  the  arbitrator  has  vacated  the  pro  forma  verdict,  and  has  directed  that  the  sum 
of  21.  16s.  l|d.  should  be  paid  by  the  defendant  to  the  plaintiff.  The  order  of 
reference  having  been  made  a  rule  of  Court,  the  plaintiff,  it  is  submitted,  is  entitled 
to  tax  his  costs  upon  the  award.  In  Cooper  v.  Pegg  (16  C.  B.  264)  this  point  was 
left  undecided.  In  that  case  the  application  was  to  amend  the  postea,  and  Jcrvis,  C.  J., 
in  giving  judgment,  expressly  guarded  himself  from  intimating  any  opinion  whether 
the  plaintiff  could  tax  his  costs  on  the  award.  The  cases  of  Wigens  v.  Cook  (6  C.  B. 
N.  S.  784),  Jones  v.  Jmes  (7  C.  B.  N.  S.  832),  and  Frean  v.  Sargent  (2  H.  &  C.  293), 
establish  the  plaintiffs  right  to  costs,  since  no  valid  distinction  can  be  drawn  from 
the  circumstance  that  in  this  case  there  was  a  nominal  verdict.  [Pollock,  C.  B.  The 
argument  on  the  other  side  is  that,  where  there  is  a  verdict,  the  statute  deprives  the 
plaintiff  of  costs,  but  that  it  does  not  apply  where  there  is  no  verdict.]  A  verdict 
cannot  be  the  true  criterion,  since  the  operation  of  the  1 1  th  section  of  the  County 
Court  Act  (13  &  14  Vict.  c.  61)  is  not  limited  to  a  recovery  by  verdict,  (e)  In  Jones 
V.  Jones  (7  C.  B,  N.  S.  832)  the  true  ground  of  decision  was,  not  that  there  was  no 
verdict,  but  that  the  costs  [664]  were  by  the  agreement  of  the  parties  to  abide  the 
event  of  the  award.  The  principle  of  that  decision  is  as  applicable  where  a  verdict 
is  taken  subject  to  a  reference,  as  where  a  cause  is  referred  before  trial.  Then  it 
is  said  that  this  was  a  compulsory  reference ;  but  the  answer  is,  that  the  order  of 
reference  was  drawn  up  "  by  consent,"  and  that  without  consent,  a  Judge  at  Nisi  Prius 
has  no  power  to  refer.(a)  Again,  by  the  terms  of  the  order  of  reference,  all  matters  in 
difference  were  referred.  [Pollock,  C.  B.  The  order  being  in  a  printed  form,  it  was 
by  mere  inadvertence  that  those  words  were  not  struck  out.  Moreover,  it  does  not 
appear  that  any  other  matters  than  those  which  were  in  difference  in  the  cause  were 
discussed  before,  or  disposed  of  by  the  arbitrator.]  As  to  the  arbitrator's  power  to 
certify,  that  might  have  been  inserted,  as  is  pointed  out  by  Byles,  J.,  in  IVigens  v. 
Cook  (6  C.  B.  N.  S.  795),  for  other  purposes  than  costs. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — We  are  all  of  opinion  that  this  rule  should  be  dis- 
charged. The  case  falls  within  the  express  words  of  the  11th  section  of  the  County 
Courts  Act  (13  &  14  Vict.  c.  61),  and  the  facts  are  not  such  as  to  except  it  from  the 
operation  of  that  statute.  At  the  trial,  upon  the  opening  of  the  plaintiffs  case,  I 
pointed  out  that  the  question  in  dispute  was  substantially  one  of  account,  and  directed 
that  it  should  be  referred,  and  it  was  thereupon  referred  to  an  arbitrator  appointed 

(e)  See  Parr  v.  LiUia-ap,  1  H.  (fe  C.  615. 
(a)  See  Rohson  v.  Lees,  6  H.  &  N.  258. 
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by  the  parties.  The  arbitrator  by  his  award  has  disposed  of  all  questions  in  the 
cause  which  were  in  dispute.  It  is  true,  indeed,  that  upon  the  issue  raised  by  the 
plea  of  set-off  he  has  merely  found  a  certain  fact,  instead  of  giving  to  that  finding  its 
legal  effect ;  but  in  substance  he  has  decided  that  issue.  [665]  It  is  also  true  that  by 
the  terms  in  which  the  order  of  reference  was  drawn  up  all  matters  in  difference  were 
referred.  But  that  circumstance  arose  from  a  mere  inadvertence  on  the  part  of  the 
officer  in  not  striking  out  those  words  from  the  common  printed  form  of  order.  No 
other  matters  besides  those  which  were  disposed  of  in  this  action  were  shewn  to  be 
in  dispute.  If  there  were  any  error  in  the  postea  that  is  now  amended.  The  case 
differs  from  any  of  those  cited  on  behalf  of  the  plaintiff,  since  here  the  reference  was 
for  the  purpose  of  modifying  the  verdict.  The  plaintiff  recovers  by  the  verdict  of 
the  jury  modified  by  an  award ;  and,  the  sum  recovered  being  under  201.,  he  is  not 
entitled  to  costs.  Full  effect  should,  in  ray  opinion,  be  given  to  those  statutes  which 
operate  to  deter  litigation  from  being  commenced  hastily  because  a  bare  legal  right 
of  action  exists. 

Bramwell,  B.,  said, — I  think  this  rule  in  form  incorrect,  and  that  it  must  be 
discharged.  The  plaintiff  has  recovered  by  verdict,  modified  by  an  award,  a  sum 
under  201.  If  this  had  been  the  verdict  actually  pronounced  by  the  jury,  it  is 
conceded  the  plaintiff  would  not  be  entitled  to  costs,  and  if  there  were  an  assessment 
of  costs  upon  the  record  it  would  be  error.  It  is  sought  however  to  obtain  these  costs 
by  rule.  The  view  of  the  Master  accords  with  my  own,  that  it  would  be  contrary  to 
the  universal  practice  that  anyone  who  has  obtained  a  verdict,  and  is  entitled  to 
judgment,  should  obtain  the  costs  of  the  action  in  any  other  mode  than  as  part  of  his 
judgment. 

I  prefer  however  to  deal  with  the  case  upon  another  ground.  The  parties  by 
consent  have  referred  the  amount  of  the  verdict  to  arbitration,  and  have  agreed  that 
the  costs  shall  abide  the  event.  In  Robertson  v.  Sterne  (13  C.  B.  N.  S.  248)  a  cause 
[666]  was  referred  to  compulsorily,  costs  to  abide  the  event.  The  question  was  upon 
the  construction  of  the  London  Small  Debts  Act  (15  &  16  Vict.  c.  Ixxvii.  s.  120), 
which  enacts  that  if  in  an  action  of  contract  within  the  jurisdiction  the  plaintiff  "shall 
recover  a  sum  not  exceeding  201."  &c.,  "the  plaintiff  shall  have  judgment  to  recover 
such  sum  only  and  no  costs  "  except  in  certain  cases.  The  judgment  of  the  Court  of 
Common  Pleas  was  delivered  by  my  brother  Willes,  and  the  following  passage  in  the 
judgment  combines  sound  reasoning  and  good  sense : — "This  section  in  terms  deprives 
the  plaintiff  of  his  costs  in  the  event  which  has  happened,  unless  the  order  in  its 
terms  can  and  does  dispense  with  the  statute.  It  appears  to  us,  however,  that  the 
statute  and  the  order  are  not  necessarily  in  conflict,  for  that  the  section  adds  to  the 
ordinary  events  of  a  cause  a  third  and  modified  one,  viz.  for  the  plaintiff,  but  without 
costs,  unless  he  obtain  an  order ;  and  that  the  order  of  reference,  which  is  the  same 
in  all  cases,  and  speaks  the  language  of  the  Court  when  it  says  that  the  costs  of  the 
cause  '  shall  abide  the  event,'  refers  to  the  event  quoad  costs  equally  as  to  the  mere 
event  in  favour  of  the  plaintiff  or  defendant,"  The  passage  which  follows  appears  to 
suggest  a  distinction  between  a  reference  by  compulsion  and  by  consent.  "  It  cannot 
justly  be  imputed  to  the  Judges  who  framed  it  that  they  intended  to  exclude  from 
the  operation  of  the  statute  all  cases  in  which  there  was  a  compulsory  reference.  The 
decisions  referred  to  as  to  references  by  consent  before  trial,  Wigens  v.  Cook  (6  C.  B. 
N.  S.  784)  and  Jones  v.  Jones  (7  C.  B.  N.  S.  832),  are  obviously  inapplicable,  because 
to  the  result  of  such  a  reference  the  law  attaches  no  special  consequences  as  to  costs ; 
whereas,  in  the  event  which  has  here  taken  place,  there  is  a  statute  which  says 
expressly  that  the  plaintiff  shall  have  no  costs."  In  this  reasoning  I  fully  concur  so 
far  as  is  necessary  to  [667]  support  that  decision,  but  I  dissent  from  the  distinction 
apparently  drawn  between  a  reference  by  compulsion  and  by  consent.  For  in 
either  case  the  result  which  binds  the  parties  is  the  same,  viz.,  that  costs  abide  the 
event,  though  it  is  arrived  at  by  different  means  in  the  one  case  by  agreement  of  the 
parties,  in  the  other  by  order  of  the  Court.  In  this  respect  I  adhere  to  my  opinion 
as  reported  in  Frean  v.  Sargent  (2  H.  &  C.  293).  There  the  plaintiff  was  held  to  be 
entitled  to  his  costs  because  there  was  no  statute  to  deprive  him  of  them;  here  he  is 
not  entitled,  because  there  is  such  a  statute. 

With  regard  to  the  authorities  no  decision  is  directly  in  point.  The  cases  cited 
in  the  argument  were  nearly  all  decided  upon  the  construction  of  Lord  Denman's 
Act  (3  &  4  Vict,  c,  24),  which  only  applies  where  there  has  been  a  verdict.     Jones  v. 
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Jones  (7  C.  B,  N.  S.  832)  however  did  not  turn  upon  Lord  Denman's  Act.  There  the 
plaintiff  had  obtained  judgment  by  default  subject  to  a  reference,  and  if  the  action 
had  been  commenced  in  the  superior  Courts  the  statute  would,  as  I  think,  have 
applied  and  deprived  the  plaintiff  of  costs,  inasmuch  as  he  would  have  been  entitled 
to  sign  judgment  for  a  sum  under  201.,  but  not  to  a  certificate.  If,  indeed,  he  could 
not  have  signed  judgment,  the  statute  would  not  apply.  But,  assuming  he  could, 
the  decision  is  perfectly  correct,  since  the  action  was  not  originally  brought  in  a 
superior  Court,  but  removed  by  certiorari  from  an  inferior  Court.  It  is  true  this 
circumstance  is  not  adverted  to  in  the  judgment,  as  reported.  But  if  the  meaning  of 
the  rule  be  not,  that  the  case  was  taken  out  of  the  operation  of  the  County  Courts 
Act,  I  think  it  was  informal. 

In  the  result  I  am  of  opinion  that  the  rule  which  should  govern  these  cases  is, 
that  wherever  a  plaintiff  obtains  his  damages  in  the  action  by  means  of  a  judgment, 
and  [668]  would  by  the  County  Courts  Act  be  deprived  of  his  costs  if  there  were  no 
reference,  he  is  equally  deprived  of  them  where  there  is  a  reference  fixing  the  amount 
of  the  damages  if  he  do  not  obtain  the  necessary  certificate. 

Channell,  B.,  said, — I  entirely  agree,  although  in  the  course  of  the  argument  I 
entertained  some  doubt.  I  also  think  with  my  brother  Bramwell  that  this  rule  might 
be  disposed  of  upon  the  matter  of  form.  If  the  plaintiff  be  entitled  to  costs,  it  must 
be  by  virtue  of  the  order  of  reference,  made  a  rule  of  Court ;  and,  if  the  costs  can  be 
taxed  at  all,  they  must  be  taxed  upon  the  rule.  I  am  of  opinion,  however,  that,  since 
by  the  terms  of  the  reference  the  arbitrator  had  power  to  direct  a  verdict  to  be 
entered,  and  since  he  has,  in  effect,  directed  for  what  amount  the  verdict  should  stand, 
the  plaintiff  must  be  deemed  to  have  recovered  that  amount  in  the  action.  If  so,  he 
is  deprived  of  his  costs  by  the  express  words  of  the  11th  section  of  the  County  Courts 
Act.  The  authorities  are  not  at  variance  with  this  view.  In  the  cases  cited,  where 
the  plaintiff  succeeded  in  obtaining  his  costs,  the  reference  was  before  verdict,  which 
is  not  the  case  here.  The  observations  in  Frea7i  v.  Sargent  (2  H.  &  C.  293)  which,  at 
first  sight,  might  seem  to  interfere  with  our  present  decision,  have  been  explained. 

PiGOTT,  B.,  said, — I  am  of  the  same  opinion.  I  do  not  think  that  the  circumstance 
that  the  order  of  reference,  in  terms,  includes  all  matters  in  difference  between  the 
parties,  creates  any  distinction.  With  regard  to  the  authorities,  I  concur  in  the 
observations  which  have  been  made  by  my  brother  Bramwell,  and  am  of  opinion  that 
[669]  they  do  not  interfere  with  the  principle  which  should  govern  the  present  case. 
I  think  it  immaterial  whether  the  plaintiff  recovers  here  by  the  verdict  or  by  the 
award  of  the  arbitrator. 

Rule  discharged. 

Wakley  v.  Froggatt.  Nov.  10,  1863. — To  a  count  in  trespass  for  cutting  down  and 
carrying  away  timber  growing  on  the  plaintiff's  land  the  defendant  pleaded,  for 
defence  on  equitable  grounds,  that  the  former  owner,  whose  devisee  the  plaintiff 
was,  had  by  agreement  bargained  and  sold  certain  timber  growing  thereon  to 
the  defendant  upon  the  terms  that  in  a  certain  event  the  defendant  might  from 
time  to  time  enter,  cut  down  and  carry  it  away  at  an  agreed  price ;  that,  after 
the  happening  of  the  event  and  in  the  testator's  lifetime,  the  defendant  entered, 
cut  down  and  carried  away,  and  paid  for  part  of  the  timber  sold,  and  that  his 
entering,  cutting  down  and  carrying  away  other  part  thereof,  in  pursuance  of 
the  said  agreement,  after  the  testator's  death,  and  within  a  reasonable  time, 
constituted  the  alleged  trespass.  Held,  that  the  plea  was  bad  upon  the  ground 
that  a  Court  of  equity  would  not  grant  an  unconditional  injunction  to  restrain 
the  action,  and  that  a  common  law  judgment  for  the  defendant  would  not  do 
final  justice  between  the  parties. 

[S.  C.  33  L.  J.  Ex.  5 ;  9  Jur.  (N.  S.)  1248 ;  12  W.  R.  86 ;  9  L.  T.  340.] 

Trespass  for  breaking  and  entering  the  plaintiffs  land  and  closes,  called  &c.,  and 
cutting  down  destroying  and  carrying  away  divers  trees  &c.  then  being  and  growing 
thereon  &c. 

Plea.  For  defence  on  equitable  grounds,  that  heretofore,  and  before  and  at  the 
time  of  the  making  of  the  agreement  and  bargain  and  sale  hereinafter  mentioned,  one 
Thomas  Wakley,  since  deceased,  was  possessed  and  seized  in  his  demesne  as  of  fee  of 
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and  in  the  said  lands  and  closes  respectively  in  the  declaration  mentioned,  and  that 
thereupon  afterwards  and  before  the  committing  of  the  alleged  trespasses  &c.  the  said 
Thomas  Wakley,  being  so  possessed  and  seized  as  aforesaid,  by  and  under  a  certain 
agreement  then  made,  bargained  and  sold  to  the  defendant  certain  trees,  underwood, 
and  ornamental  timber  then  growing  in  and  upon  the  said  land  and  closes  &c.,  includ- 
ing amongst  others  the  said  trees  &c.,  in  the  said  declaration  respectively  mentioned, 
upon  the  terms  that,  in  the  event  of  the  said  land  and  closes  being  sold  by  the  said 
Thomas  Wakley  within  a  certain  time  then  in  that  behalf  named  (as  he  the  said 
Thomas  Wakley  [670]  was  then  desirous  to  do),  the  said  trees  &c.,  so  bargained  and 
sold  as  aforesaid,  should  be  cut  down  and  carried  away  and  paid  for  by  the  defendant 
within  twelve  months  from  the  date  of  the  said  agreement,  and  that  in  the  event  of 
the  said  Thomas  Wakley  failing  to  sell  the  said  lands  and  closes  as  aforesaid,  then 
that  the  defendant  might  from  time  to  time,  as  to  him  the  defendant  should  seem  fit 
and  convenient  for  that  purpose,  enter  into  and  upon  the  said  land  and  closes  &c.  for 
the  purpose  of  cutting  down  and  carrying  away,  and  should  and  might  then  and  there 
cut  down  and  carry  away  such  of  the  said  trees  &c.  so  bargained  and  sold  as  aforesaid 
as  he  the  defendant  might  think  fit,  and  that  he  the  defendant  should  pay  to  the 
said  Thomas  Wakley,  his  executors  &c.,  a  certain  price  or  sum  at  and  after  a  certain 
rate  then  in  that  behalf  agreed  upon  between  them,  for  and  in  respect  of  the  said 
trees,  underwood,  and  ornamental  timber  so  from  time  to  time  cut  down  and  carried 
away  as  aforesaid.  And  the  defendant  avers  that  the  said  Thomas  Wakley  failed  to 
sell  the  said  land  and  closes,  and  the  same  were  not  sold  by  the  said  Thomas  Wakley 
within  the  said  time  in  that  behalf  named  as  aforesaid,  and  that  afterwards  and  after 
the  making  of  the  said  agreement  and  bargain  and  sale  hereinbefore  mentioned  and  in 
the  lifetime  of  the  said  Thomas  Wakley,  since  deceased,  and  before  the  said  times 
when  &c.,  the  defendant  did  duly  and  under  and  in  pursuance  of  the  said  agreement 
enter  into  and  upon  the  said  land  and  closes  &c.  for  the  purpose  of  cutting  down  and 
carrying  away,  and  did  then  and  there  cut  down  and  carry  away  divers  of  the  said 
trees  &c.,  so  bai-gained  and  sold  as  aforesaid,  other  than  the  said  trees  &c.  in  the  said 
declaration  mentioned,  and  then  duly  paid  for  the  same  under  and  according  to  the 
said  terms  of  the  said  agreement.  And  the  defendant  further  says  that  the  said 
Thomas  Wakley,  being  so  possessed  and  seized  in  the  said  lands  and  closes  as  [671] 
aforesaid,  duly  made  and  published  his  last  will  and  testament  in  writing  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  thereby  gave  and 
devised  the  said  lands  and  closes  &c.  to  the  plaintifi",  and  that  afterwards  and  before 
the  committing  of  the  said  trespasses  the  said  Thomas  Wakley,  being  so  possessed 
and  seized  as  aforesaid,  departed  this  life,  without  having  in  any  way  revoked  or 
altered  the  said  devise  to  the  plaintiff.  And  the  defendant  further  says  that  after- 
wards and  after  the  death  of  the  said  Thomas  Wakley,  and  within  a  reasonable  time 
in  that  behalf  he  the  defendant,  duly  and  under  and  by  virtue  of  the  said  agreement 
and  bargain  and  sale,  entered  into  and  upon  the  said  land  and  closes  respectively  in  the 
said  declaration  mentioned  for  the  purpose  of  cutting  down  and  carrying  away  and  did 
then  and  there  duly  and  under  and  according  to  the  said  terms  of  the  said  agreement, 
and  within  a  reasonable  time  in  that  behalf,  cut  down  and  carry  away  the  said  trees 
&c.  in  the  said  declaration  mentioned,  the  same  respectively  forming  part  and  parcel 
of  the  said  trees  &c.  so  bargained  and  sold  by  the  said  •  Thomas  Wakley  in  his  lifetime 
as  aforesaid,  which  were  the  alleged  trespasses  in  the  said  declaration  mentioned. 

Hayes,  in  support  of  the  demurrer.  The  plea  discloses  no  defence  either  at  law 
or  in  equity.  The  contract  made  with  the  testator  is  personal  and  does  not  bind  his 
devisee.  Further,  the  contract  is  by  parol  and  contravenes  the  Statute  of  Frauds  for 
two  reasons ;  first,  it  relates  to  an  interest  in  land ;  secondly,  it  is  not  to  be  performed 
within  a  year.  The  defendant  will  contend,  upon  the  equitable  doctrine  of  part  per- 
formance, that  the  defendant  would  be  entitled  to  enforce  this  contract  in  equity.  But 
the  ground  on  which  a  Court  of  equity  interposes  in  such  cases  is  to  prevent  fraud, 
and  the  party  who  seeks  to  avail  himself  of  the  interposition  of  the  Court  must  have 
done  some  act  of  part  per-[672]-formance  which  would  prejudice  his  position  if  the 
contract  were  not  carried  out.  Here  the  defendant  would  suffer  no  prejudice.  He 
has  merely  paid  for  certain  trees  which  during  the  testator's  lifetime  he  was  allowed 
to  cut  and  carry  away.  It  is  not  material  however  to  consider  whether  the  contract 
could  be  enforced  in  equity,  since  that  circumstance  would  be  no  answer  to  the  present 
action.     At  common  law  the  price  of  the  trees  could  not  be  recovered.     The  testator's 
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executors  have  no  interest  in  the  timber ;  and  between  the  defendant  and  the  plaintiff 
there  is  no  contract.  A  decree  would  be  necessary  to  work  out  the  equities ;  the 
executors  should  be  before  the  Court,  and  the  decree  would  only  be  enforced  upon 
terms.  The  principle  is  well  settled  that  an  equitable  plea  will  not  be  entertained  in 
a  Court  of  law  if  a  perpetual  unconditional  injunction  would  not  be  granted  in  a  Court 
of  equity:  Mines  Royal  Societies  v.  Magnay  (10  Exch.  489);  IFodelwitse  v.  Farebrotlier 
(5  E.  &  B.  277) ;  Clerk  v.  Laurie  (1  H.  &  N.  452).  The  common  law  judgment,  that 
"  the  defendant  go  without  day  "  would  not  do  complete  and  final  justice  between  the 
parties. 

Turner,  in  support  of  the  plea.  The  plea  discloses  a  good  defence  in  equity.  The 
plaintiff  taking  the  land  by  devise  necessarily  takes  it  charged  with  the  equities  which 
bound  it  in  the  testator's  hands.  A  legal  conveyance  of  the  timber  by  the  testator 
would  have  carried  with  it  an  irrevocable  licence  to  enter  and  cut  down  :  Wood  v. 
Leadbilter  (13  M.  &  W.  844,  845),  and  the  judgment  of  Vaughan,  C.  J.,  in  Tliomas  v. 
Soirell  (Vaughan,  351),  therein  cited.  Here,  although  there  was  no  legal  conveyance, 
there  was  a  contract  which,  whether  in  writing  or  verbal,  a  Court  of  equity  would 
enforce,  upon  the  ground  that  the  defendant  had,  in  part  performance  of  [673]  his 
contract,  placed  himself  in  such  a  situation  that  it  would  l)e  a  fraud  on  him  if  the 
contract  were  not  fully  performed.  In  Story's  Equity  Jurisprudence,  sect.  761,  this 
doctrine  of  Courts  of  equity  is  thus  illustrated :  "  If  upon  a  parol  agreement  a  man 
is  admitted  into  possession  he  is  made  a  trespassei",  and  is  liable  to  answer  as  a  tres- 
passer if  there  be  no  agreement  valid  in  law  or  equity.  Now,  for  the  purpose  of 
defending  himself  against  a  charge  as  a  trespasser,  and  a  suit  to  account  for  the  profits 
in  such  a  case,  the  evidence  of  a  parol  agreement  would  seem  to  be  admissible  for 
his  protection ;  and  if  admissible  for  such  a  purpose  there  seems  no  reason  why  it 
should  not  be  admissible  throughout."  At  sect.  788,  the  same  learned  author  says : 
"  It  may  also  be  stated  that  in  general  where  the  specific  execution  of  a  contract 
respecting  land  will  be  decreed  between  the  parties,  it  will  be  decreed  between  all 
persons  claiming  under  them  in  priority  of  estate,  or  of  representation,  or  of  title, 
unless  other  controlling  equities  are  interposed."  [Channell,  B.  Can  it  be  contended 
that  a  Court  of  equity  would  here  grant  an  injunction  without  the  imposition  of  any 
terms  upon  the  defendant*?  Bramwell,  B.  How  could  the  contract  be  enforced  against 
the  defendant  if  the  plea  were  held  to  be  an  answer  to  the  action  t]  The  plaintiff  could 
enforce  the  contract  by  suit  in  equity.  The  defendant  is  in  no  default  in  the  contem- 
plation of  a  Court  of  equity.  He  might  assume  that  he  was  at  liberty  to  act  under 
his  contract  until  the  plaintiff  gave  him  notice  not  to  do  so.  He  also  referred  to 
Sugden's  Vendors  and  Purchasers  (13th  ed.),  p.  128,  par.  10. 

Hayes,  Serjt.,  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  this  plea  cannot  be  supported.  The  object 
of  the  enactment  which  [674]  gave  effect  to  equitable  pleas  in  a  Court  of  law  was  to 
enable  a  defendant,  instead  of  filing  a  bill  in  equity  to  restrain  the  plaintiff  from 
proceeding  at  law,  at  once  to  plead  the  matter  which  would  have  entitled  him  to 
equitable  relief  as  an  answer  to  the  action.  But  one  of  the  earliest  restrictions  imposed 
by  the  Courts  of  law  was,  that  unless  the  effect  of  the  plea  was  to  furnish  a  complete 
answer  to  the  action  and  terminate  the  litigation,  it  should  not  be  entertained.  And 
in  applying  equitable  doctrines  in  a  new  case  I  think  we  should  be  cautious  not  to 
enlarge  their  operation  so  as  to  increase  the  equitable  jurisdiction  of  a  Court  of  law. 
If,  indeed,  an  authority  were  produced,  the  principle  of  which  was  clearly  applicable, 
a  mere  difference  in  the  facts  of  the  case  would  not  influence  our  judgment.  But  the 
case  of  fVood  v.  Leadhitter  (13  M.  &  W.  838)  (the  only  authority  cited  by  the  defen- 
dants) certainly  points  to  no  principle  which  can  authorize  this  Court  to  prevent  one 
who  has  succeeded  by  devise  to  real  estate  from  stopping  his  timber  from  being  cut 
down  under  a  claim  based  upon  a  contract  with  his  testator,  which  is  not  in  writing. 
No  authority  has  been  adduced  for  the  proposition  that,  although  there  is  no  mutuality, 
and  neither  grant  nor  written  contract  between  the  parties,  the  heir  or  devisee  is  in 
such  a  case  bound.  In  the  absence  of  authority,  I  am  not  disposed  to  think  that  a 
Court  of  equity  would  enforce  such  a  bargain  against  an  heir,  merely  because  some  of 
the  trees  have  been  cut  down  and  taken  away  during  his  ancestor's  lifetime.  But 
whether  that  be  so  or  not,  the  plea  is  clearly  bad  upon  the  ground  that  a  judgment 
for  the  defendant  would  not  finally  settle  the  whole  matter  in  dispute  between  the 
parties. 


280  EASTON    V.  PRATT  2  H.  &  C.  675. 

Bramwell,  B.  When  these  pleas  were  introduced  it  [675]  was  thought  desirable 
to  distinguish  them  as  equitable  pleas.  This  case  confirms  the  opinion  which  I  then 
entertained,  that  this  distinction  is  a  mistake.  When  once  a  plea  is  admitted  as  a 
defence  in  a  Court  of  law  it  becomes  a  legal  defence.  Thus  the  plea  of  solvit  post 
diem  to  an  action  upon  a  common  money  bond  is  undoubtedly  a  legal  defence,  although 
it  had  its  origin  in  the  equitable  relief  against  a  penalty  administered  by  the  Court  of 
Chancery  before  the  statute  4  Anne,  c.  16.  Courts  of  law  have  no  machinery  for 
administering  equities.  Here,  if  we  pronounced  the  common  law  judgment,  "that  the 
plaintiff  take  nothing  by  his  writ  and  that  the  defendant  go  thereof  without  day,"  it 
would  obviously  work  injustice.  The  plaintiff  could  not  sue  for  the  price  of  the  trees, 
neither  could  the  personal  representatives  of  the  testator.  The  defect  of  the  plea  would 
be  more  apparent  if  the  words  "  upon  equitable  grounds  "  were  not  introduced. 

Channell,  B.  The  facts  stated  in  this  plea  would  not  entitle  the  defendant  to 
an  absolute  and  unconditional  injunction  in  a  Court  of  equity,  and  if  not,  the  plea 
affords  no  answer.  The  defendant  could  only  obtain  equitable  relief  by  making  certain 
offers  which  he  has  not  made.  I  agree  that  some  confusion  has  arisen  from  the  use 
of  the  terms  "  equitable  plea  "  and  "  defence  on  equitable  grounds,"  but  I  understand 
that  the  effect  of  the  act  of  parliament  is  to  render  available  as  legal  defences  certain 
matters  which  were  not  previously  available  in  a  Court  of  law. 

PiGOTT,  B.  I  agree,  upon  the  short  ground  that  judgment  for  the  defendant 
would  not  do  complete  and  final  justice  between  the  parties. 

[676]  Easton  and  Another  v.  Pratt  and  Another.  Nov.  13,  Feb.  8,  1863. 
— A  testator  devised  his  freehold  dwelling-house  and  premises  to  his  three 
daughters  and  the  survivor  for  life,  "  with  full  power  to  them  or  her  to  grant 
leases  thereof,  or  of  any  part  thereof,  for  a  term  or  terms  not  exceeding  twenty- 
one  years,  at  a  rack  rent,  and  without  taking  any  premium  or  premiums  for  the 
same;  or  building  or  repairing  leases  for  the  term  of  sixty-one  years."  The 
surviving  daughter  granted  a  lease  for  forty  years,  which  contained  a  covenant 
by  the  lessee  well  and  sufficiently  to  repair,  maintain,  amend  and  keep  the 
demised  premises,  in,  by,  and  with  all  manner  of  needful  and  necessary  repara- 
tions and  amendments  whatsoever,  and  at  the  determination  of  the  term  to 
yield  them  up  so  being  in  all  things  well  and  sufficiently  repaired,  amended, 
and  kept  together.  The  lessee  also  covenanted  that  the  lessor  should  be  at 
liberty  to  enter  and  to  view  the  state  of  the  premises  and  that  the  lessee  would, 
within  three  months  after  notice,  sufficiently  repair,  amend,  and  make  good  all 
defects  and  want  of  reparation.  There  was  a  right  of  re-entry  upon  breach  of 
the  covenants.  Held,  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the 
Court  of  Exchequer)  that  this  was  a  good  "  repairing  lease  "  within  the  meaning 
of  the  power. 

[S.  C.  33  L.  J.  Ex.  31 ;  9  Jur.  (N.  S.)  1345;  12  W.  E.  33 ;  9  L.  T.  342  :  reversed 
1864,  33  L.  J.  Ex.  233.  The  latter  decision  followed,  Truscott  v.  Diamond  Rock 
Swing  Company,  1882,  20  Ch.  D.  256.] 

Ejectment  to  recover  possession  of  a  piece  of  ground  formerly  a  tan-yard,  and  a 
dwelling-house  and  other  buildings,  situate  in  the  Grange  Road,  Bermondsey,  in  the 
county  of  Surrey. 

At  the  trial,  before  Bramwell,  B.,  at  the  Surrey  Summer  Assizes,  1863,  the 
following  facts  appeared  : — Charles  Easton  being  seised  in  fee  of  the  premises  in 
question,  by  his  will,  dated  the  4th  of  September,  1828,  devised  (inter  alia)  as 
follows  : — "  I  also  give,  devise,  and  bequeath  all  that  my  freehold  house,  sheds,  yards 
and  premises  situate  in  the  Grange  Road  aforesaid,  and  at  which  I  now  reside,  unto 
my  three  daughters,  Sarah  Easton,  Abigail  Easton,  and  Mary  Easton,  to  hold  to  them 
and  the  survivors  and  survivor  of  them  during  the  term  of  their  natural  lives,  with 
full  power  to  them  or  her  to  grant  leases  thereof,  or  of  any  part  thei-eof,  for  a  term 
or  terms  not  exceeding  twenty-one  years,  at  a  rack  rent  and  without  taking  any 
premium  or  premiums  for  the  same,  or  building  or  repairing  leases  for  the  term  of 
sixty-one  years."  There  was  a  devise  in  fee  to  the  testator's  sons  on  the  death  of  the 
surviving  daughter.     The  testator  died  in  the  year  1832. 

Mary  Easton,  the  surviving  daughter,  by  indenture  made  the  29th  of  September, 
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1859,  after  reciting  the  power  contained  in  the  will  of  Charles  Easton,  in  considera- 
tion of  [677J  the  rents,  covenants  and  agreements  thereinafter  reserved,  and  in 
execution  of  the  recited  power,  demised  and  let  to  Henry  Hunt  the  said  premises  for 
and  during  and  unto  the  full  end  and  term  of  forty  years,  from  the  29th  day  of 
September,  1859,  at  the  rent  of  1101.  payable  quarterly.  The  lease  contained 
(amongst  others)  the  following  covenant : — "  And  the  said  H.  Hunt,  for  himself,  his 
heirs,  executors,  &c.,  doth  covenant  with  the  said  Mary  Easton,  her  executors,  &c., 
that  he  the  said  H.  Hunt,  his  executors,  &c.,  shall  and  will,  at  his  and  their  own  costs 
and  charges,  when  and  as  often  as  need  shall  require,  during  the  term  hereby  granted, 
well  and  sufficiently  repair,  uphold,  support,  paint,  maintain,  amend,  and  keep  the 
hereby  demised  premises,  and  all  buildings  hereafter  erected  by  him  thereon,  and  all 
pavements,  walls,  fences,  posts,  iron  and  other  rails,  privies,  sewers,  drains,  and  other 
appurtenances  belonging  or  which  shall  belong  to  the  same  premises,  in,  by,  and  with 
all  manner  of  needful  and  necessary  reparations,  cleansings,  scourings  and  amend- 
ments whatsoever :  And  the  said  demised  premises  with  the  appurtenances  so  being 
in  all  things  well  and  sufficiently  repaired,  upheld,  supported,  amended,  and  kept, 
together  with  all  doors,  wainscots,  locks,  keys,  bars,  &c.,  and  all  such  things  as  now 
are,  or  at  any  time  hereafter  during  the  said  term  hereby  granted,  shall  be  any- 
ways fixed  or  fastened  to  or  set  up  in  or  upon,  or  which  shall  belong  to  the  said 
demised  premises,  shall  and  will  at  the  expiration  or  sooner  determination  of  the 
term  hereby  granted,  peaceably  and  quietly  surrender  and  yield  up  unto  the  said 
Mary  Easton,  or  her  assigns,  &c.  And  further,  that  he  the  said  H.  Hunt,  his 
executors,  &c.,  shall  and  will,  as  often  as  need  shall  require  during  the  term  hereby 
granted,  bear,  pay,  or  allow  a  reasonable  share  and  proportion  of  the  cost  or  charge 
of  the  making,  supporting,  repair-[678]-ing,  amending,  and  cleansing,  as  well  all 
party-walls,  party-gutters,  common  sewers,  public  sewers,  and  drains  belonging,  or 
which  at  any  time  during  the  term  hereby  granted  shall  belong  to  the  said  demised 
premises,"  &c.  There  was  also  a  covenant  that  it  should  be  lawful  for  Mary 
Easton,  or  her  assigns,  &c.,  to  enter  upon  the  demised  premises  to  view  the  state 
and  condition  thereof,  and  to  give  notice  in  writing  for  the  amendment  of  all 
defects  and  wants  of  reparation ;  and  that  H.  Hunt,  his  executors,  &c.,  would 
within  three  months  after  such  notice  sufficiently  repair,  amend  and  make  good  all 
such  defects  and  want  of  reparation.  There  was  no  absolute  covenant  to  put  in 
repair,  or  to  expend  any  definite  sum  in  repairing,  nor  was  the  lease  expressed  to 
be  granted  in  consideration  of  any  such  outlay. 

Mary  Easton  died  in  1862,  and  the  present  action  was  brought  by  the  persons 
entitled  in  remainder,  on  the  ground  that  the  lease  was  not  a  valid  execution  of  the 
power. 

It  was  agreed  that  a  verdict  should  be  entered  for  the  plaintiffs,  and  that  it  should 
be  referred  to  an  arbitrator  to  find  in  what  state  the  premises  were  when  the  lease 
was  granted,  and  that  upon  his  finding  the  defendants  should  have  leave  to  move 
to  enter  a  nonsuit.  The  arbitrator  found  that  at  the  time  when  the  lease  was 
granted  .one  of  the  buildings  had  been  recently  rebuilt  and  was  in  good  repair,  but 
that  the  dwelling-house  and  other  buildings  comprised  in  the  lease,  though  habitable 
and  in  tenantable  repair,  were  so  old  and  decayed  as  to  be  likely  at  any  time  to 
become  ruinous  and  unfit  for  the  purposes  for  which  they  had  theretofore  been  used, 
from  the  mere  operation  of  time  and  ordinary  wear  and  tear. 

In  the  present  term,  a  rule  nisi  was  obtained  to  enter  a  nonsuit,  on  the  ground 
that  the  lease  was  a  due  execution  of  the  power ;  against  which 

[679]  Lush  and  Murphy  shewed  cause.  This  lease  is  not  within  either  branch  of 
the  power ;  for  it  is  not  a  lease  for  a  term  not  exceeding  twenty-one  years  at  a  rack 
rent,  neither  is  it  a  building  or  repairing  lease  for  the  term  of  sixty-one  years.  The 
intention  of  the  testator  was  to  empower  the  tenants  for  life  to  grant  leases  for  twenty- 
one  years,  at  a  rack  rent ;  but  in  consequence  of  the  state  of  the  premises,  they  might 
be  unable  to  let  them  for  that  term,  and  therefore  they  are  empowered  to  grant  build- 
ing or  repairing  leases  for  sixty-one  years.  The  word  "  or  "  should  be  read  "  and,"  so 
that  the  lease  must  be  a  building  and  repairing  lease.  But  if  it  be  not  so  read,  the 
expression  "  repairing  lease  "  is  not  satisfied  by  a  lease  containing  the  ordinary  covenant 
to  keep  the  premises  in  repair.  The  liability  under  a  repairing  lease  is  altogether 
different  from  the  common  liability  of  a  lessee  to  repair  under  a  usual  covenant  in  a 
lease:^  rack  rent :  Sugden  on  Powers,  sect.  31,  p.  830,  8th  ed.     The  covenant  in  this 
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lease  would  not  compel  the  lessee  to  repair  dilapidations  caused  by  operation  of  time 
and  ordinary  wear  and  tear.  A  lease  containing  a  covenant  "  effectually  to  repair  " 
is  not  a  good  execution  of  a  power  to  demise  for  the  purpose  of  "rebuilding  and 
repairing : "  Doe  d.  Dymoke  v.  Withers  (2  B.  &  Adol.  896).  Moreover,  the  power  to 
demise  for  the  specific  terra  of  sixty-one  years  is  not  satisfied  by  a  lease  for  forty 
years.  Isherwood  v.  Oldknow  (3  M.  &  Sel.  382)  may  be  cited  as  an  authority  to  the 
contrary ;  but  that  decision  proceeded  on  the  ground  that  the  apparent  object  of 
the  power  was  to  limit  the  extent  of  the  benefit  which  the  tenant  for  life  should  take 
in  granting  leases,  so  that  they  should  not  prejudice  the  interests  of  the  persons  in 
remainder. 

Raymond,  in  support  of  the  rule.  This  lease  is  a  valid  [680]  execution  of  the 
power.  The  question  is,  what  was  the  intention  of  the  testator.  The  first  objects  of 
his  bounty  were  his  three  daughters,  and  he  meant  to  secure  to  them  during  their 
respective  lives  as  ample  an  enjoyment  of  the  estate  as  possible.  Therefore  he 
empowers  them,  first,  to  grant  leases  for  a  terra  not  exceeding  twenty-one  years,  at 
a  rack  rent,  and  without  baking  any  premium  for  the  same.  But  the  state  of  the 
premises  might  be  such  that  they  would  not  let  for  that  terra  at  a  rack  rent ;  and 
therefore  a  power  is  conferred  to  grant  building  or  repairing  leases.  This  is  a  repairing 
lease  within  the  terras  of  the  power,  for  under  the  covenant  the  lessee  is  bound  to 
repair  and  keep  in  repair.  It  may  be  that  the  testator  was  not  aware  of  the  nature 
of  the  obligation  under  the  ordinary  covenant  to  repair;  but  he  evidently  contem- 
plated two  states  of  things,  viz.,  premises  in  repair,  and  premises  not  in  repair.  If  in 
repair  they  were  to  be  let  on  lease  at  a  rack  rent ;  if  not  in  repair,  they  were  to  be 
let  on  lease  containing  a  covenant  to  put  them  in  such  a  state  of  repair  as 
would  comraand  a  rack  rent.  It  is  sought  to  read  the  will  as  if  the  testator  had  used 
different  language  ;  but  there  is  no  reason  for  reading  the  word  "  or  "  as  "  and."  The 
judgment  in  Doe  d.  Dymoke  v.  Withers  (2  B.  &  Adol.  896)  proceeded  on  the  ground 
that  the  power  required  a  lease  containing  a  covenant  both  to  "  rebuild  and  repair." 
As  to  the  objection  that  the  lease  is  for  forty  years  only,  Isherwood  v.  Oldknow  (3  M. 
&  Sel.  382)  is  a  conclusive  authority  that  a  lease  is  not  invalid  because  it  is  granted 
for  a  shorter  term  than  is  authorized  by  the  power. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  If 
we  had  merely  to  consider  the  question  as  to  the  length  of  the  term,  I  think  that, 
acoord-[681]-ing  to  the  authority  cited,  we  could  not  have  held  this  lease  invalid 
because  it  was  not  granted  for  the  term  of  sixty-one  years.  But  a  clear  ground  for 
our  decision  arises  from  this — the  power  is  to  grant  a  lease  for  a  term  not  exceeding 
twenty-one  years,  at  a  rack  rent,  or  a  building  or  repairing  lease  for  the  term  of  sixty- 
one  years.  I  will  assume  that  the  latter  raight  be  for  forty  or  fifty  years,  or  any  term 
less  than  sixty-one,  provided  it  is  of  the  requisite  description ;  but  this  lease  is  not 
good  as  a  lease  at  a  rack  rent,  because  it  is  for  a  term  exceeding  twenty-one  years, 
and  it  is  not  good  as  a  lease  for  more  than  twenty-one  years  because  it  is  not  a  building 
or  repairing  lease. 

Channell,  B.  I  ara  also  of  opinion  that  the  rule  ought  to  be  discharged.  This 
is  not  a  lease  for  a  terra  not  exceeding  twenty-one  years,  at  a  rack  rent ;  and  therefore 
cannot,  in  my  judgment,  be  a  good  execution  of  the  power  unless  it  is  either  a  building 
or  repairing  lease.  I  give  no  opinion  upon  the  point  whether  a  lease  for  a  terra 
exceeding  twenty-one  years  must  be  for  the  definite  period  of  sixty-one  years. 
Neither  do  I  give  any  opinion  upon  the  point  whether  the  word  "or"  should  be  read 
"  and."  That  is  unnecessary  in  the  view  I  take,  because  it  is  not  suggested  that  this 
is  a  building  lease,  and  the  sole  question  is  whether  it  is  a  repairing  lease.  Looking 
at  the  terms  of  the  covenant  to  repair,  I  am  of  opinion  that  it  cannot  be  considered 
as  a  "  repairing  lease  "  within  the  meaning  of  the  power. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  language  of  the  will  is  "  or  building 
or  repairing  lease;"  and  I  think  that  the  testator,  in  using  the  word  "repairing," 
meant  to  signify  something  different  from  a  lease  containing  the  ordinary  covenant 
to  keep  in  repair  which  is  found  in  leases  at  [682]  a  rack  rent.  It  seems  to  rae  that 
this  lease  is  not  within  the  language  of  the  will,  and  therefore  an  invalid  execution  of 
the  power. 

Bramwell,  B.  I  also  think  that  the  rule  ought  to  be  discharged.  I  do  not 
desire  to  express  an  opinion  upon  a  raatter  not  necessarily  in  question,  but  I  raay 
observe  that  at  the  trial  I  thought  that  the  point  raade  was,  that  as  this  was  #lease 
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for  a  term  exceeding  twenty-one  years  it  should  have  been  for  sixty-one  years.  But 
the  leasing  power  is  in  derogation  of  the  remainderman's  title,  and  therefore  in  all 
reason  may  be  construed  thus:  "You  may  lease  to  the  extent  of  sixty-one  years." 
It  is  a  matter  of  speculation,  whether  it  is  not  as  much  for  the  interest  of  the 
remainderman  that  the  lease  should  be  for  a  term  less  than  sixty-one  years  as  for  that 
definite  term.  The  case  of  Isherwood  v.  Oldhww  (3  M.  &  Sel.  382)  seems  to  me  an 
authority  in  point. 

With  respect  to  the  other  question  I  am  of  opinion  that  this  is  not  a  good 
"  repairing  lease,"  for  it  merely  contains  the  common  covenant  to  keep  in  repair.  I 
should  say  that,  independently  of  authority,  the  expression  "repairing  lease"  requires 
something  more  than  the  common  covenant,  which  does  not  oblige  the  lessee  to  amend 
defects-  caused  by  time  in  the  substantial  fabric  of  the  building.  The  authority  of 
Lord  St.  Leonards,  in  his  treatise  which  has  been  cited  (Sugden  on  Powers,  sect.  31, 
p.  83,  8th  ed.),  is  conclusive  on  that  point.  But  then  it  is  said,  assuming  this  is  not 
upon  the  face  of  it  a  good  repairing  lease,  if  extrinsic  circumstances  be  looked  at  it 
becomes  so,  because  the  premises  cannot  be  kept  in  repair  unless  they  are  previously 
repaired.  But  the  answer  is,  first,  that  the  fact  is  not  proved  ;  and  secondly,  that 
under  a  repairing  lease  the  [683]  lessee  is  bound  not  only  to  repair  at  the  outset,  but 
to  keep  in  repair  during  the  whole  term  without  regard  to  the  age  or  previous  condition 
of  the  premises.  For  these  reasons  I  think  that  this  is  not  a  repaii'ing  lease  within 
the  meaning  of  the  power,  and  consequently  the  rule  must  be  discharged. 

Rule  discharged. 

The  defendants  having  appealed  against  the  above  decision  of  the  Court  of 
Exchequer,  the  case  was  argued  in  the  Exchequer  Chamber  in  the  following  Hilary 
Vacation  (a)  (Feb.  3)  by 

Mellish  (Wills  with  him),  for  the  defendants.  The  only  question  is,  whether  this 
is  a  "  repairing  lease "  within  the  meaning  of  the  power.  The  Court  of  Exchequer 
decided  that  it  was  not,  because  it  merely  contained  the  ordinary  covenant  to  keep 
the  premises  in  repair.  Isherwood  v.  Oldknow  (3  M.  &  Sel.  382)  is  an  express  authority 
that  the  lease  is  not  invalid  because  it  is  granted  for  a  shorter  term  than  is  authori;5ed 
by  the  power.  The  arbitrator  has  found  that  some  of  the  buildings,  "  though  habitable 
and  in  tenantable  repair,  were  so  old  and  decayed  as  to  be  likely  at  any  time  to 
become  ruinous  and  unfit  for  the  purposes  for  which  they  had  heretofore  been  used 
from  the  mere  operation  of  time  and  ordinary  wear  and  tear ; "  and  the  judgment  of 
Lord  Tenterden  in  Doe  d.  Dymoke  v.  Withers  (2  B.  &  Adol.  896,  901),  and  the 
observations  of  Lord  St.  Leonards  in  Sugden  on  Powers  (sect.  31,  p.  830,  8th  ed.), 
were  relied  on  as  shewing  that  the  power  required  something  more  than  the  ordinary 
covenant  to  repair.  But  assuming  that  the  power  does  not  require  that  the  lease 
should  be  a  build-[684]-ing  lease,  and  that  a  lease  may  be  granted  for  the  purpose  of 
getting  the  premises  repaired,  the  question  is  whether  this  is  not  a  repairing  lease 
within  the  meaning  of  the  power.  No  express  definition  of  a  repairing  lease  can  be 
found  in  the  text  books.  [Cockburn,  C.  J.  In  common  parlance  it  means  a  lease  by 
which  the  lessee  is  bound  to  lay  out  money  in  repairing  the  premises.]  Here  the 
lessee  covenants,  as  often  as  need  shall  require,  well  and  sufficiently  to  "repair, 
uphold,  support,  paint,  maintain,  amend,  and  keep  the  demised  premises,"  and  at  the 
expiration  of  the  term  to  deliver  them  up  so  repaired ;  and  further,  that  the  lessor 
may  enter  the  premises  to  view  the  state  and  condition  thereof,  and  give  notice  to 
the  lessee  to  repair  all  defects  within  three  months,  and  there  is  a  power  of  re-entry 
upon  default.  Under  such  a  covenant  the  lessee  is  bound  to  put  the  premises  in 
repair,  and  is  not  justified  in  keeping  them  in  bad  repair  because  he  found  them  in 
that  condition  :  Payne  v.  Hame  (16  M.  &  W.  541). 

Murphy  (Lush  with  him),  for  the  plaintiffs.  It  is  important  to  consider  what  was 
the  extent  of  benefit  which  the  testfitor  intended  to  confer  on  the  tenant  for  life,  and 
what  burthen  he  intended  to  impose  on  the  remainderman.  He  empowers  the  tenant 
for  life  to  grant  leases  for  a  term  not  exceeding  twenty-one  years,  at  a  rack  rent ;  but 
if  he  burthens  the  remainderman  with  a  lease  of  sixty-one  years  it  must  be  a  building 
and  repairing  lease.     By  reading  the  word  "  or  "  as  "  and,"  effect  will  be  given  to  the 

(a)  Before  Cockburn,  C.  J.,  Erie,  C.  J.,  Williams,  J.,  Crompton,  J.,  Willes,  J. 
Blackburn,  J.,  and  Mellor,  J. 
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intention  of  the  testator  as  apparent  on  the  face  of  the  will.  Looking  at  the  character 
of  the  premises,  the  testator  might  have  contemplated  that  the  land  would  let  on 
building  leases.  But  assuming  that  the  tenant  for  life  is  empowered  to  grant  a  build- 
ing or  repairing  lease,  this  is  not  a  repairing  lease  [685]  within  the  meaning  of  the 
power,  for  it  merely  contains  the  ordinary  covenant  to  repair :  Sugden  on  Powers, 
sect.  31,  p.  830,  8th  ed.  Under  such  a  covenant  the  lessee  is  not  bound  to  restore  old 
buildings,  but  merely  to  keep  the  premises  as  nearly  as  possible  in  the  same  condition 
as  when  they  were  demised :  Gutieridge  v.  Munyard  (1  Moo.  &  R.  334).  [Williams,  J, 
In  Chance  on  Powers,  vol.  2,  p.  345,  par.  [2393],  it  is  said:  "There  is  not  much 
in  the  books  with  reference  to  powers  to  grant  building  or  repairing  leases." 
Blackburn,  J.  Neither  in  Sugden  or  Chance  on  Powers  is  it  stated  what  a  repairing 
lease  is,  but  those  learned  authors  seem  to  consider  it  as  well  understood.]  According 
to  the  defendants'  construction,  if,  by  the  mere  operation  of  time  and  ordinary  wear 
and  tear,  the  premises  were  not  habitable  when  the  remainderman  came  into  possession, 
he  would  leave  no  remedy  under  this  covenant.  [Crompton,  J.  If  this  covenant  is 
insufJicient  it  lies  on  the  plaintiffs  to  shew  what  the  covenant  should  have  been.] 
A  covenant  binding  the  lessee  to  put  the  premises  in  such  a  state  of  repair  as  would 
compensate  the  remainderman  for  the  postponement  of  the  reversion  coming  into 
possession. 

Mellish,  in  reply.  The  lease  recites  the  power,  and  professes  to  be  made  in 
pursuance  of  it.  There  is  therefore  no  doubt  as  to  the  intention  of  the  parties ;  and  if 
the  words  of  the  covenant  will  admit  of  such  a  construction  as  to  render  this  lease  a 
"  repairing  lease "  within  the  meaning  of  the  power,  the  Court  will  so  construe  it. 
Now,  part  of  the  premises  being  in  such  a  dilapidated  condition  that  it  might  at  any 
time  be  necessary  to  rebuild  them,  the  lessee  covenants  to  put  them  in  repair,  keep 
them  in  repair,  and  at  the  expiration  of  the  term  deliver  them  up  in  repair.  Under 
that  covenant  the  lessee  would  be  bound  to  rebuild  them  if  [686]  he  allowed  them  to 
fall  down.     Therefore  the  remainderman  is  not  without  compensation  as  suggested. 

Cur.  adv.  vult. 

Subsequently,  on  the  same  day, 

Erle,  C.  J.,  said, — The  only  question  raised  is,  whether  this  lease  is  authorized  by 
the  power  contained  in  the  will  of  the  testator ;  that  is,  whether  it  is  a  "  repairing 
lease  "  within  the  meaning  of  the  clause  in  the  will  which  empowers  the  tenants  for 
life  to  grant  "  building  or  repairing  leases  for  the  term  of  sixty -one  years."  It  does 
not  appear  that  any  case  has  decided  what  is  the  meaning  of  the  term  "  repairing 
lease,"  but  it  is  admitted  that  this  lease  is  valid  if  it  is  a  repairing  lease  within  the 
meaning  of  the  power.  Now,  it  is  clear  that  this  lease  was  intended  to  be  within  the 
power,  because  it  recites  both  the  will  and  the  power ;  and  it  purports  to  be  made 
pursuant  to  and  in  execution  of  the  power.  The  lease  contains  a  covenant  by  the 
lessee  that  he  shall  and  will,  "  when  and  as  often  as  need  shall  require  during  the 
terra,  well  and  suflBciently  repair,  uphold,  support,  paint,  maintain,  amend  and  keep 
the  thereby  demised  premises,  and  all  buildings  thereafter  erected  by  him  thereon, 
and  all  pavements,  walls,  &c.,  in,  by,  and  with  all  manner  of  needful  and  necessary 
reparations,  cleansings,  scourings  and  amendments  whatsoever.  And  the  said  demised 
premises,  with  the  appurtenances,  so  being  in  all  things  well  and  sufficiently  repaired, 
upheld,  supported,  amended,  and  kept  together,  &c.,  shall  and  will  at  the  expiration 
or  other  sooner  determination  of  the  term  thereby  granted  peaceably  and  quietly 
surrender  and  yield  up."  The  lease  also  contains  a  covenant  by  the  lessee  that  it 
shall  be  lawful  for  the  lessor  or  her  assigns  to  enter  in  the  demised  premises  to  view 
the  state  and  condition  thereof,  and  to  give  notice  of  all  [687]  defects  and  want  of 
reparation ;  and  that  the  lessee  shall  and  will  within  three  months  after  such  notice 
well  and  sufficiently  repair,  amend,  and  make  good  all  such  defects  and  want  of  repara- 
tion whatsoever.  The  lease  also  contains  a  power  of  re-entry  on  non-performance  of 
the  covenants.  Looking  at  the  circumstances,  and  the  finding  of  the  arbitrator  that 
the  greater  part  of  the  premises  were,  at  the  time  when  the  lease  was  granted,  in  a 
very  dilapidated  state,  I  think  that  this  is  a  good  "  repairing  lease  "  within  the  meaning 
of  the  power.  I  do  not  find  that  the  term  "repairing  lease"  has  a  meaning  as  a  term 
of  art ;  nor  do  I  find  that  the  Court  of  Chancery  has  defined  what  is  a  "  repairing  lease." 
There  is  therefore  no  authority  which  compels  us  to  say  that  this  is  not  a  repairing  lease, 
and  I  think  that  nothing  could  be  added  to  the  words  of  this  covenant  which  would 
render  it  the  more  a  "  repairing  lease."     The  lessee  covenants  well  and  sufficiently  to 
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repair,  uphold,  support,  maintain,  amend,  and  keep,  not  only  the  demised  premises, 
but  all  buildings  thereafter  erected,  and  to  deliver  them  up  well  and  sufficiently 
repaired,  upheld,  supported,  amended,  and  kept  together.  That  seems  to  me  to  fall 
within  the  requirements  of  the  testator.  I  am  at  a  loss  to  know  what  stronger  words 
could  be  used,  for  to  satisfy  that  covenant  it  would  not  be  sufficient  merely  to  prevent 
the  premises  from  falling  down.  Payne  v.  Maine  (16  M.  &  W.  541),  shews  that  under 
a  contract  to  keep  the  premises  in  repair,  a  tenant  is  bound  to  put  them  in  repair. 
The  learned  Judges  in  the  Court  below  said  that  this  was  not  a  "repairing  lease"  in 
compliance  with  the  power,  but  they  did  not  say  what  was  required  to  make  it  one. 
I  have  come  to  the  conclusion  that  this  is  a  valid  *'  repairing  lease  "  iir  execution  of 
the  power.  I  have,  however,  to  add  on  behalf  of  the  Lord  Chief  Justice,  who  has  left 
the  Court,  that  he  is  not  satisfied  that  it  is  not  [688]  a  "  repairing  lease,"  but  he  neither 
concurs  in  nor  dissents  from  this  judgment. 

The  other  Judges  concurred. 

Judgment  reversed. 

Flower  and  Others  v.  Allan.  Nov.  25,  1863.— Where  a  British  subject  having 
a  warehouse  in  London,  resides  out  of  the  jurisdiction  of  the  superior  Courts, 
efforts  to  serve  him  with  a  writ  of  summons,  at  his  warehouse,  when  he  is  in  fact 
abroad,  are  not  such  "reasonable  efforts  to  effect  personal  service,"  within  the 
meaning  of  the  17th  section  of  the  Common  Law  Procedure  Act,  1852,  as  to 
justify  an  order,  under  that  section,  that  the  plaintiff  be  at  liberty  to  proceed  as 
if  personal  service  had  been  effected. — The  exception  of  Scotland  and  Ireland  in 
the  18th  section  of  that  Act  does  not,  by  implication,  authorize  proceedings  against 
a  person  resident  in  those  countries  under  the  2nd  or  17th  sections. 

[S.  C.  33  L.  J.  Ex.  83;  9  Jur.  (N.  S.)  1250;  12  W.  R.  160;  9  L.  T.  515.] 

In  this  case  the  plaintiffs  had  issued  against  the  defendant  a  writ  of  summons  in 
the  form  prescribed  by  the  2nd  section  of  the  Common  Law  Procedure  Act,  1852,  where 
the  defendant  is  residing  or  supposed  to  reside  within  the  jurisdiction  of  the  Court. 

On  application  to  Martin,  B.,  at  Chambers,  under  the  l7th  section  of  that  Act,  he 
ordered  that  three  days  after  the  service  of  the  copy  of  that  order  at  defendant's 
residence  the  plaintiffs  be  at  liberty  to  proceed  in  this  action  as  if  personal  service  of 
the  writ  of  summons  had  been  effected.  The  order  was  obtained  upon  affidavits  of 
the  plaintiffs'  attorney  and  his  clerk,  which  stated  that  the  action  was  brought  to 
lecover  32151.  the  balance  claimed  to  be  due  to  the  plaintiffs,  merchants  carrying  on 
business  in  London  and  Australia,  upon  an  account  current.  That  the  defendant 
carries  on  his  business  in  London,  at  No.  3  Thames  Street,  and  also  in  Glasgow,  and 
resides  principally  in  Glasgow,  but  had  no  residence,  place  of  business  or  place  of  abode 
within  the  jurisdiction  of  the  Court  other  than  in  Thames  Street ;  and  that  unless  the 
plaintiffs'  attorney  should  happen  by  chance  to  be  informed  when  and  where  he  might 
be  found  to  be  served  with  the  writ  upon  the  occasions  of  his  being  [689]  in  London, 
he  should  be  unable  to  effect  personal  service.  On  the  10th  of  October,  the  plaintiffs' 
attorney  wrote  to  the  defendant,  and  informed  him  that  the  writ  had  been  issued,  and 
requested  a  reference  to  his  solicitor  who  would  accept  service ;  and  in  reply,  the 
defendant  referred  to  a  Glasgow  firm,  to  whom  the  writ  was  sent,  but  they  returned  it,- 
saying  they  had  no  instructions  to  appear  for  the  defendant.  On  the  13th  of  October, 
the  clerk  of  the  plaintiffs'  attorney  called  at  the  warehouse  of  the  defendant,  for  the 
purpose  of  serving  the  writ,  when  he  was  told  by  a  clerk  that  the  defendant  was  not 
in,  that  he  seldom  came  there,  but  that  the  clerk  could  forward  anything  to  him  by 
post.  On  the  14th  of  October,  the  attorney's  clerk  called  again  at  the  defendant's 
warehouse,  and  left  a  copy  of  the  writ  with  a  clerk,  who  stated  that  he  would  forward 
it  to  the  defendant.  On  the  19th  of  October,  the  attorney's  clerk  called  again,  and  the 
clerk  said  the  copy  writ  had  been  forwarded  to  the  defendant,  who  had  acknowledged 
the  receipt  of  it,  but  had  sent  no  instructions.  Upon  a  subsequent  application,  on  the 
20th  of  October,  the  manager  made  a  similar  statement,  on  being  told  that  unless  an 
appearance  was  entered  an  application  would  be  made  for  leave  to  proceed. 

The  plaintiffs  having  proceeded,  in  pursuance  of  the  order  of  Martin,  B.,  a  summons 
was  taken  out  at  Chambers  to  set  aside  the  order  and  all  subsequent  proceedings,  on 
the  ground  that  the  defendant  resided  in  Scotland  and  out  of  the  jurisdiction  of  the 
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English  Court.  The  affidavits  of  the  defendant,  his  manager,  and  clerk,  in  support  of 
the  application,  stated  that  the  defendant  was  a  native  of  Scotland  and  had  always 
been  resident  there,  and  was  now  resident  in  Glasgow ;  and  that  the  plaintiffs'  claim 
was  not  in  respect  of  any  transactions  with  the  warehouse  in  Upper  Thames  Street. 
This  summons  was  heard  before  Pigott,  B.,  who  refused  to  make  an  order. 

Watkin  Williams,  in  the  present  term,  obtained  a  rule  [690]  nisi  to  rescind  the 
order  of  Martin,  B.  This  rule  was  obtained  on  an  additional  affidavit  of  the  defendant, 
that  he  was  born  in  Glasgow,  and  was  resident  there,  and  had  been  so  during  the  whole 
course  of  his  life,  and  never  in  England :  that  his  principal  business  then  was  and 
always  had  been  carried  on  in  Glasgow,  where  his  foundry  also  was  situate,  and  that 
the  business  carried  on  by  him  in  London  was  only  a  subordinate  branch  of  his  principal 
business  :  that  at  the  time  the  action  was  commenced  he  was  not  in  England,  and  had 
not  been  there  at  any  time  since. 

Hayes,  Serjt.,  and  Thrupp  now  shewed  cause.  The  order  of  Martin,  B.,  was 
correctly  made  under  the  17th  section  of  the  Common  Law  Procedure  Act,  1852. 
[Bramwell,  B.  The  defendant  resides  out  of  the  jurisdiction  of  the  Court,  and  there- 
fore that  section  does  not  apply.]  The  plaintiffs  could  not  proceed  against  him  under 
the  18th  section,  because  that  only  applies  to  the  case  of  a  British  subject  residing  out 
of  the  jurisdiction  of  the  superior  Courts,  in  any  place  except  Scotland  or  Ireland. 
The  2nd  section  requires  all  personal  actions  to  be  commenced  by  writ  of  summons  in 
the  form  there  prescribed,  "where  the  defendant  is  residing  or  supposed  to  reside 
within  the  jurisdiction  of  the  Court."  In  Heskeih  v.  Fleming  (24  L.  J.  Q.  B.  255),  where 
Coleridge,  J.,  set  aside  an  order  under  the  17th  section,  the  defendant  was  a  British 
subject  residing  in  France,  and  therefore  the  proper  course  was  to  proceed  against  him 
under  the  18th  section.  In  Naefv.  Mutter  (12  C.  B.  N.  S.  816)  an  application  to  set 
aside  an  order  under  the  l7th  section  was  founded  upon  an  affidavit  of  the  defendant's 
agent,  that  the  defendant,  at  the  time  of  the  commencement  of  the  action  and  long 
prior  thereto,  was  and  still  remained  resident  in  Edinburgh,  and  had  no  residence 
except  in  Scotland  ;  and  did  not  and  never  did  reside  at  the  London  house,  which  was 
only  a  [691]  branch  office  for  the  receipt  and  dispatch  of  goods ;  but  the  Court  refused 
to  set  aside  the  order,  on  the  ground  that  they  were  not  satisfied  that  the  defendant 
was  not  in  England  at  the  time  of  the  issuing  of  the  writ,  and  perfectly  cognizant  of 
the  proceedings  against  him.  [Bramwell,  B.,  referred  to  the  judgment  in  Mitcheson 
V.  Oliver  (5  E.  &  B.  419).]  The  term  "residence,"  in  the  Common  Law  Procedure  Act, 
1852,  is  used  in  the  sense  of  "place  of  business;"  and  therefore  it  is  enough  that  the 
defendant  carries  on  business  in  England.  The  6th  section  requires  a  plaintiff  suing 
in  person  to  indorse  the  writ  with  his  place  of  residence,  but  in  Ahlett  v.  Basham 
(5  E.  &  B.  1019)  it  was  held  that  an  attorney  suing  in  person  might  state  as  his 
residence  his  place  of  business,  although  he  never  slept  there.  So,  under  the  Assessed 
Taxes  Act,  43  Geo.  3,  c.  161,  the  words  "reside  or  be"  do  not  necessarily  mean  "dwell 
or  sleep  : "  The  Attorney  General  v.  McLean  (1  H.  &  C.  750).  Again,  under  the  Bills  of 
Sale  Act  (17  &  18  Vict.  c.  36,  s.  1),  which  requires  an  affidavit  of  the  residence  of  every 
attesting  witness,  it  is  sufficient  if  an  attorney's  clerk  is  described  as  of  the  office  or  place 
of  business  of  his  employers,  although  he  sleeps  elsewhere :  Attenborough  v.  Thompson 
(2  H.  &  N.  559). 

Lush  (with  whom  was  Watkin  Williams),  in  support  of  the  rule.  It  appears  by 
the  affidavit  of  the  defendant  that  he  has  resided  during  the  whole  course  of  his  life 
in  Scotland,  that  he  was  not  in  England  when  this  action  was  commenced,  nor  has  he 
been  there  at  any  time  since.  It  is  clear,  therefore,  that  the  order  is  invalid,  for  the 
17th  section  only  applies  where  personal  service  cannot  be  effected  upon  a  defendant 
within  the  jurisdiction  of  the  [692]  Court.  If  the  writ  had  been  served  upon  the 
defendant  in  Scotland  the  service  would  have  been  void ;  then  how  can  a  substituted 
service  be  better  than  actual  service  1  Under  the  old  law,  a  plaintiff  could  not  obtain 
a  distringas  to  compel  an  appearance  unless  the  defendant  was  within  the  jurisdiction ; 
and  he  could  not  obtain  a  distringas  for  the  purpose  of  outlawry  unless  the  defendant 
was  abroad.  The  proceedings  under  the  1 7th  section  are  substituted  for  the  distringas 
to  compel  an  appearance,  and  the  proceedings  under  the  18th  section  are  substituted 
for  the  distringas  for  the  purpose  of  outlawry.  But  the  latter  section  has  excepted 
Scotland  and  Ireland,  so  that  defendants  who  reside  there  must  be  sued  in  their  own 
country.  How  can  it  be  said  that  reasonable  efforts  have  been  made  to  effect  personal 
service  within  the  meaning  of  the  17th  section,  when  the  only  efforts  were  made  at  a 
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place  where  the  defendant  never  came,  and  when  he  was  in  fact  abroad  1  It  is  not 
sought  to  set  aside  the  writ,  which  is  valid  and  might  be  served  within  the  jurisdiction. 
Hesketh  v.  Fleming  (24  L.  J.  Q.  B.  255)  is  an  authority  that  the  defendant  is  entitled 
to  have  the  order  set  aside.  In  Naef  v.  Mutter  (12  C.  B.  N.  S.  816)  the  defendant 
made  no  affidavit. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  absolute.  It  is 
unnecessary  to  decide  what  is  the  meaning  of  the  word  "  residence,"  or  what  would 
be  the  effect  where  a  person  residing  abroad  is  a  member  of  a  firm  in  this  country  and 
sometimes  visits  his  place  of  business  here ;  because,  when  all  the  facts  are  viewed, 
although  in  the  opinion  of  those  who  made  the  affidavits  efforts  were  made  to  effect 
personal  service,  they  were  not  such  reasonable  efforts  as  the  statute  requires,  for  at 
the  time  they  were  made  the  defendant  was  abroad. 

[693]  Bramwell,  B.  I  am  of  the  same  opinion,  and  have  always  acted  upon  it 
at  Chambers.  I  think  it  was  never  intended  that  what  has  been  attempted  in  this 
case  should  be  done.  I  may  conveniently  refer  to  the  provisions  of  the  statute  in 
inverted  order.  The  19th  section  provides  for  the  case  of  an  action  against  a  person 
not  being  a  British  subject,  but  residing  out  of  the  jurisdiction.  There,  according  to 
the  spirit  of  the  Act,  notice  of  the  writ  may  be  served  in  Scotland  or  Ireland,  or 
wherever  the  defendant  may  be  out  of  the  jurisdiction.  Section  18  provides  for  the 
case  of  a  defendant  being  a  British  subject  and  residing  out  of  the  jurisdiction  in  any 
place  except  Scotland  or  Ireland.  Under  that  section  the  proceedings  are  the  same 
as  under  the  19th  section,  except  that  under  the  latter  section  notice  of  the  writ,  and 
not  the  writ  itself,  must  be  served  on  the  defendant.  But  for  the  exception  in 
section  18,  can  anyone  doubt  that  it  would  have  applied  to  persons  being  British 
subjects,  and  residing  in  Scotland  or  Ireland,  in  which  case  the  procedure  given  by 
sections  2  and  17  would  clearly  not  have  been  applicable  ]  Or  suppose  the  18th  section 
had  not  been  in  the  Act,  is  it  not  clear  that  proceedings  could  not  have  been  taken 
under  the  2nd  and  17th  sections  against  a  defendant  residing  in  Scotland  or  Ireland? 

But  it  is  argued  that,  because  such  a  case  is  taken  out  of  the  18th  section,  it  is  by 
implication  put  within  the  2nd  and  1 7th.  It  is  manifest  to  me  that  it  is  not.  I  think 
the  enactment  perfectly  coherent.  What  is  the  meaning  of  the  words  in  the  second 
section,  "all  personal  actions,  &c.,  where  the  defendant  is  residing  or  supposed  to 
reside  within  the  jurisdiction  ? "  That  is  not  happily  expressed ;  but  I  think  it  means 
"all  personal  actions,  &c.,  where  it  is  intended  that  the  writ  shall  be  served  within 
the  jurisdiction  " ;  and  then  provision  is  made  by  section  17  for  cases  in  which  personal 
service  cannot  be  effected.  Two  arguments  are  to  my  mind  [694]  conclusive  on  this 
point.  One  is,  that  substituted  service  supposes  the  possibility  of  actual  service,  and 
in  this  case  there  could  have  been  none.  The  other  argument  is,  that,  supposing  the 
real  facts  had  been  known,  the  efforts  to  serve  the  writ  would  clearly  not  have  been 
reasonable  efforts  to  effect  personal  service,  for  if  the  clerk  had  presented  the  writ  to 
Aldgate  pump,(tt)  he  might  as  well  say  that  he  had  made  reasonable  efforts  to  effect 
personal  service,  as  by  going  to  a  place  where  he  knew  that  he  never  could  see  the 
defendant.  Then,  can  a  man  be  in  a  better  position  in  consequence  of  such  ignorance 
as  enables  him  bonS,  fide  to  make  a  statement  to  a  Judge  which  induces  him  to  grant 
an  ex  parte  order?  If  he  could  not  have  made  a  proper  affidavit,  had  he  known  the 
actual  facts,  he  cannot  be  better  off  in  consequence  of  his  ignorance.  Those  two 
considerations  seem  to  me  decisive.  While,  therefore,  I  rest  the  case  upon  the 
ground  on  which  I  first  put  it,  I  am  quite  content  to  decide  it  upon  the  other  ground, 
viz.,  that  reasonable  efforts  have  not  been  made  to  effect  personal  service,  because 
*'  reasonable  efforts  "  do  not  mean  simply  "  reasonable  "  in  the  mind  of  the  man  who 
makes  them  according  to  his  belief  of  the  facts,  but  "  reasonable "  according  to  the 
actual  facts. 

Then,  as  to  the  authorities.  The  case  of  Hesketh  v.  Fleming  is  really  in  point.  As 
to  the  case  of  Naef  v.  Mutter,  all  that  the  Court  there  decided  was,  that  upon  the 
evidence  before  them  they  were  not  satisfied  that  the  defendant  was  not  within  the 
jurisdiction  of  the  Court  at  the  time  the  writ  issued,  and  perfectly  cognizant  of  the 
proceedings  against  him. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  should  be  absolute,  ffeskeih  v. 
Fleming  is  so  far  applicable  as  shewing  that  the  defendant  is  entitled  to  have  the 

(a)  See  1  H.  Black.  609. 
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order,  [695]  but  not  the  writ,  set  aside.  In  Naef  v.  Mutter  the  Court  decided 
entirely  on  the  ground  that  the  affidavits  did  not  satisfy  them  that  the  defendant  was 
not  within  the  jurisdiction.  I  found  my  judgment  on  this,  that  the  affidavits  do  not 
shew  that  which  is  necessary  to  support  the  order,  viz.,  that  reasonable  efforts  have 
been  made  to  effect  personal  service  in  the  sense  in  which  the  expression  must  be 
understood  in  the  17th  section.  It  appears  to  me  that,  if  the  person  who  proposed 
to  serve  the  writ  had  gone  once  only  to  the  defendant's  warehouse,  and  received  the 
answer  which  he  got  on  the  first  occasion,  that  would  have  afforded  no  ground  for 
contending  that  he  had  made  reasonable  efforts  to  effect  personal  service ;  and  it  does 
not  appear  that,  on  any  subsequent  occasion,  he  got  any  answer  which  would  lead 
him  to  suppose  that  service  could  at  any  time  be  effected  at  the  warehouse.  I  agree 
that  substitution  for  personal  service  must  be  of  such  a  nature  that,  if  the  service  had 
been  in  fact  effected,  it  would  have  been  good.  I  therefore  come  to  the  conclusion 
that  such  reasonable  efforts  have  not  been  made  to  serve  the  writ  as  will  satisfy  the 
17th  section ;  and  unless  that  is  made  out  to  the  satisfaction  of  the  Court  or  a  Judge 
there  is  no  power  or  authority  to  make  the  order. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  agree  with  the  rest  of  the  Court  in 
thinking  that  reasonable  efforts  have  not  been  made  to  effect  personal  service,  because 
upon  these  affidavits  I  am  not  satisfied  that  the  defendant  was  within  the  jurisdiction 
at  the  time  they  were  made.  If  it  were  necessary  to  put  a  construction  upon  the 
word  "residence"  in  the  2nd  section,  I  should  be  disposed  to  agree  with  Erie,  J.,  in 
the  case  of  Naef  v.  Mutter,  that  it  was  evidently  intended  to  be  used  in  the  largest 
sense. 

Eule  absolute. 


[696]  Hallett  v.  Dyne.  Ex  parte  Rolls  and  Another.  Nov.  25,  1863. — A 
plaintiff  having  obtained  judgment,  registered  it  in  order  to  operate  as  a  charge 
on  land,  under  the  1  &  2  Vict.  c.  110,  ss.  13,  19.  The  plaintiff  afterwards  took 
the  defendant  in  execution  under  a  ca.  sa.,  and  he  was  discharged  from  custody 
under  the  Insolvent  Act.  He  afterwards  acquired  leasehold  property  which  he 
mortgaged,  and  the  mortgagee  contracted  to  sell  it,  but  was  unable  to  complete 
the  sale  in  consequence  of  the  registered  judgment.  Held,  that  this  Court  had 
no  power,  on  the  application  of  the  mortgagee,  to  order  the  plaintiff  to  attend 
before  the  senior  Master  of  the  Court  of  Common  Pleas,  and  consent  to  an  entry 
on  the  register  that  the  defendant  was  taken  in  execution  by  the  plaintiff  on  the 
judgment. 

[S.  C.  3  N.  R.  297 ;  33  L.  J.  Ex.  66 ;  10  Jur.  (N.  S.)  157  j  12  W.  R.  159 ; 

9  L.  T.  574.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  attend 
before  the  senior  Master  of  the  Court  of  Common  Pleas,  and  consent  to  an  entry  on 
the  register  there  that  the  defendant  in  an  action  of  Hallett  v.  Dyne  was  taken  in 
execution  by  the  plaintiff  on  the  judgment  recovered  by  him  and  there  registered,  on 
payment  of  the  costs  of  such  attendance. 

It  appeared  by  the  affidavits  in  support  of  the  rule,  that  on  the  1 2th  of  November, 
1853,  the  plaintiff  signed  judgment  for  6291.  14s.  debt,  and  51.  13s.  costs,  and'on  the 
same  day  registered  his  judgment  in  the  Court  of  Common  Pleas,  for  the  purpose  of 
charging  the  lands,  tenements  and  hereditaments  of  the  defendant,  pursuant  to  the 
1  &  2  Vict.  c.  110,  ss.  13,  19.  On  the  13th  January,  1854,  the  defendant  was  arrested 
under  a  ca.  sa.  at  the  suit  of  the  plaintiff,  issued  upon  the  said  judgment.  On  the 
14th  June,  1854,  the  defendant  obtained  an  order,  under  the  Insolvent  Act,  for  his 
discharge  from  custody  as  to  the  plaintiff's  debt  at  the  end  of  fifteen  months  from  the 
date  of  the  vesting  order,  and  he  was  accordingly  discharged  on  the  4th  of  May,  1855. 
On  the  4th  of  November,  1858,  the  plaintiff  caused  his  judgment  to  be  again  registered. 
On  the  14th  of  December,  1861,  certain  leasehold  property  was  demised  to  the  defen- 
dant for  several  terms  of  1000  years ;  and  on  the  same  day  the  defendant  mortgaged 
the  property  to  one  Daniel  Rolls,  [697]  deceased,  for  the  residue  of  the  term,  and  the 
present  applicants,  who  were  his  administrators,  had  contracted  for  the  sale  of  the 
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property  under  the  powers  of  the  mortgage  deed ;  but  the  intended  purchasers 
refused  to  complete  in  consequence  of  the  registered  judgment.  Application  had 
been  made  to  the  plaintiff,  who  was  an  attorney,  to  attend  before  the  Master  and  to 
consent,  upon  payment  to  him  of  the  costs  of  the  action  and  of  his  attendance,  to  an 
entry  being  made  in  the  senior  Master's  book,  either  that  the  said  charge  upon  the 
defendant's  said  leasehold  property  had  been  satisfied,  or  that  after  the  entry  of  the 
judgment  the  plaintiflF  took  the  person  of  the  defendant  in  execution  upon  the 
judgment ;  but  the  plaintiff  had  refused. 

"The  affidavits  in  answer  to  the  application  stated,  that  the  plaintiffs  debt  was 
money  lent  to  the  defendant  upon  the  deposit  of  title  deeds  purporting  to  relate  to 
freehold  property  which  the  defendant  agreed  to  mortgage  to  the  plaintiff;  and  on 
his  subsequent  refusal  to  execute  the  deed,  the  plaintiff  brought  his  action,  and  in 
November,  1853,  he  found  the  defendant  and  his  attorney  had  absconded,  and  that 
the  deeds  deposited  were  duplicate  deeds  of  property  previously  mortgaged.  The 
plaintiff  had  issued  a  fi.  fa.  and  recovered  491.,  but  5801.  was  still  due,  for  which  the 
plaintiff  had  no  security  except  his  judgment. 

Prentice  shewed  cause.  "The  Court  has  no  power  to  make  the  order  ;  and  if  they 
had,  they  would  not  under  the  circumstances  exercise  it.  The  plaintiff  by  taking  the 
defendant  in  execution  has  lost  the  benefit  of  the  registration  (I  &  2  Vict.  c.  110, 
s.  16),  but  that  is  no  reason  why  a  third  party  should  apply  to  this  Court  to  compel 
the  plaintiff  to  make  an  entry  of  the  fact  on  the  register  of  the  Court  of  Common 
Pleas.  It  is  doubtful  whether  this  Court  has  any  jurisdiction  over  the  officer  of  the 
Court  of  Common  Pleas.  [Channell,  B.  The  senior  Master  [698]  of  the  Court  of 
Common  Pleas  is  the  only  officer  authorized  to  register  judgments,  and  therefore  for 
that  purpose  he  acts  as  the  officer  of  all  the  Courts.]  In  fVells  v.  Gfibbs  (3  Beav.  399) 
Lord  Langdale,  M.  R.,  considered  that  he  had  no  jurisdiction  to  order  the  senior 
Master  of  the  Court  of  Common  Pleas  to  vacate  a  memorandum,  entered  under  the 
1  &  2  Vict.  c.  110,  of  an  order  to  pay  money  to  the  credit  of  a  cause.  If  the  plaintiff 
has  lost  the  benefit  of  the  registration,  there  is  no  necessity  for  this  application.  But, 
assuming  that  the  defendant  would  be  entitled  to  make  such  an  application,  what  right 
has  a  person  who  is  a  stranger  to  the  judgment?  Lewis  v.  Dyson  (21  L.  J.  Q.  B.  194) 
will  be  relied  upon  by  the  other  side,  but  there  the  application  was  made  by  the 
assignee  of  the  judgment  debtor,  who  had  become  insolvent.  [Bramwell,  B.  Suppose 
this  Court  had  ordered  satisfaction  to  be  entered  on  the  roll,  would  the  defendant  be 
entitled  to  call  upon  the  Master  of  the  Court  of  Common  Pleas  to  enter  that  fact  on 
the  register  ?]     This  Court  has  no  power  to  order  him  to  do  so. 

D.  D.  Keane,  in  support  of  the  rule.  The  Court  is  not  asked  to  order  an  entry 
of  satisfaction  to  be  made,  but  simply  an  entry  of  the  fact  that  after  the  registration 
of  the  judgment  the  plaintiff  took  the  defendant  in  execution.  In  Lewis  v.  Dyson 
(21  L.  J.  Q.  B.  194)  Erie,  J.,  directed  a  similar  entry  to  be  made  on  the  register. 
[Bramwell,  B.  If  the  arrest  of  the  defendant  under  the  ca.  sa.  operated  as  a  satis- 
faction of  the  judgment,  why  not  enter  on  the  record  a  statement  of  that  facti]  The 
mortgagees  have  contracted  to  sell  the  property,  and  cannot  complete  the  sale  because 
this  judgment  is  a  charge  upon  the  property.  The  plaintiff  was  not  justified  in  again 
registering  the  judgment  after  the  defendant  was  discharged  under  the  Insolvent 
Act.  The  87th  section  of  the  1  &  2  Vict.  c.  110  requires  every  prisoner,  [699] 
before  adjudication,  to  execute  a  warrant  of  attorney  to  confess  judgment  for  the 
amount  of  the  debts  in  his  schedule,  and  if  at  any  time  the  Court  is  satisfied  that 
the  prisoner  is  able  to  pay  his  debts  they  may  permit  execution  to  issue  upon  such 
judgment.  ' 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  If 
we  had  power  to  grant  the  application  I  am  not  sure  that,  under  the  circumstances, 
we  should  exercise  it.     But  I  think  that  we  have  no  power  to  interfere. 

Bramwell,  B.  I  am  of  the  same  opinion.  With  all  respect  for  the  decision  of 
Erie,  J.,  in  Levds  v.  Dyson,- 1  think  that  we  have  no  power  to  grant  this  application. 
The  1  &  2  Vict.  c.  110,  s.  13,  says  that  a  judgment  in  any  of  the  superior  Courts  shall 
operate  as  a  charge  upon  land,  but  by  section  19  no  judgment  shall  atlect  any  lands 
unless  a  memorandum  or  minute  of  the  judgment  be  entered  in  a  book  kept  by  the 
senior  Master  of  the  Court  of  Common  Pleas.  That  Act,  however,  does  not  provide 
for  making  an  entry  in  the  Master's  book  of  the  satisfaction  or  dischaige  of  a  judgment ; 
so  that,  even  if  the  judgment  debtor  paid  the  debt,  he  could  not  under  that  statute 
Ex.  Div.  XV.— 10 
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obtain  an  entry  of  that  fact. (a)  In  this  case  the  mortgagee  of  land,  acquired  by 
the  judgment  debtor  subsequently  to  his  discharge  under  the  Insolvent  Act,  has 
contracted  to  sell  it;  but  why  are  we  to  order  the  plaintift"  to  consent  to  this 
special  entry  being  made  in  the  Master's  book  because  the  vendor  suffers  some  incon- 
venience for  want  of  it?  Mr.  Keane  says,  that  an  entry  on  the  record  of  the  fact  of 
the  debtor  being  taken  in  execution  would  not  answer  the  purpose,  but  I  really  doubt 
that;  because,  by  the  16th  section,  if  a  judgment  creditor  [700]  takes  the  judgment 
debtor  in  execution  he  is  deemed  to  have  relinquished  all  right  and  title  to  the  benefit 
of  any  charge  under  that  Act.  At  all  events,  if  an  entry  were  made  on  the  record  of 
the  recovery  of  the  judgment,  the  issuing  of  the  writ  of  ca.  sa.,  the  arrest  of  the 
defendant  under  it,  and  then  a  reference  made  to  the  proceedings  in  the  Insolvent 
Court,  whereby  it  would  appear  that  the  judgment  debtor  was  discharged  under  the 
Insolvent  Act,  the  record  would  shew  that  the  judgment  was  no  longer  of  any  effect 
as  a  charge  upon  the  land.  If  what  has  taken  place  amounts  to  a  satisfaction  of  the 
judgment,  there  are  means  by  which  the  debtor  might  procure  satisfaction  to  be 
entered  on  the  roll ;  but  I  think  that  the  applicants  have  no  right  to  ask  us  to  order 
the  plaintiff  to  consent  to  the  entry  which  they  require. 

Channell,  B.  I  am  also  of  opinion  that  this  rule  should  be  discharged.  The 
judgment  which  the  plaintiff  obtained  in  the  action  was  a  judgment  of  this  Court, 
and  the  registration  of  that  judgment  in  the  book  of  the  senior  Master  of  the  Court 
of  Common  Pleas  was  for  the  purpose  of  effecting  a  charge  on  land  under  the  provisions 
of  1  &  2  Vict.  c.  110.  But  that  statute  gives  us  no  power  to  order  the  entry  now 
asked  for  to  be  made.  I  guard  myself  against  saying  that  we  should  refuse  to 
interfere  merely  because  the  Master  is  an  officer  of  another  Court.  I  should  say 
that  for  some  purposes  he  is  an  officer  of  this  Court.  With  regard  to  the  argument 
that  the  plaintiff  had  no  right  to  register  the  judgment  after  the  debtor's  discharge 
under  the  Insolvent  Act,  I  apprehend  that,  if  there  was  any  improper  registration, 
that  is  a  matter  which  the  Court  of  Common  Pleas  should  correct. 

PiGOTT,  B.,  concurred. 

Kule  discharged. 

[701]  SOWERBY  V.  Wadsworth.  Nov.  24,  1863. — The  outlawry  of  a  plaintiff, 
when  matter  of  plea  in  abatement  and  not  of  plea  in  bar,  is  after  verdict  no 
ground  for  setting  aside  the  judgment :  Nor,  semble,  when  matter  of  plea  in  bar. 
— Quaere,  whether  it  be  ground  for  staying  proceedings  on  the  judgment?  The 
plaintiff  in  an  action  of  trespass  quare  clausum  fregit  was  an  outlaw  on  civil 
process.  The  defendant,  on  learning  it  just  before  trial,  applied  for  leave  to  add 
a  plea  of  outlawry,  which  was  refused.  The  Court,  after  verdict,  refused  to  set 
aside  the  judgment  which  had  been  signed  by  the  plaintiff. 

[S.  C.  33  L.  J.  Ex.  57 ;  10  Jur.  (N.  S.)  79 ;  9  L.  T.  416  :  at  Nisi  Prius, 

3  F.  &  F.  734.] 

Woollett  had  obtained  a  rule  nisi  to  set  aside  the  judgment  signed  herein,  and 
all  subsequent  proceedings  thereon,  upon  the  ground  that  the  plaintiff  was  an  outlaw. 

This  was  an  action  of  trespass.  The  defendant  pleaded  (inter  alia)  a  right  of 
way,  to  which  the  plaintiff  new  assigned  excess. 

At  the  trial,  before  Bramwell,  B.,  at  the  Hertfordshire  Summer  Assizes,  1863,  a 
verdict  was  found  for  the  plaintiff  with  40s.  damages,  the  Judge  certifying  for  costs. 

From  the  affidavits  on  which  the  rule  was  obtained,  it  appeared  that  the  defendant 
had  learnt  just  before  trial  that  the  plaintiff  had  been  outlawed  in  the  year  1836, 
in  a  civil  action,  at  the  suit  of  John  Phillips  Beavan,  and  that  the  outlawry  was 
unreversed.  Thereupon  he  applied  to  the  Judge  at  nisi  prius  for  leave  to  add  a 
plea  of  outlawry,  which  was  refused.  Judgment  was  signed  in  August,  but  the 
taxation  was  adjourned  over  the  Long  Vacation,  and  had.since  stood  over  to  enable 
the  defendant  to  move. 

From  the  plaintiff's  affidavit,  in  answer,  it  appeared  that  he  had  returned  to 
England  in  1838,  after  a  seven  years'  absence,  and  had  resided  since  that  date  on  his 

(a)  The  23  &  24  Vict.  c.  115  simplifies  and  amends  the  practice  as  to  entering 
satisfaction  on  judgments. 
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own  estate  in  England.  On  the  plaintiff's  return  Beavan  had  applied  to  him  for 
payment  of  his  debt.  The  plaintiff  deposed  to  his  belief  that  he  had  then  paid  it 
in  full,  and  that- no  application  for  payment  had  since  been  made. 

Hawkins,  Sir  George  Honeyman,  and  Archibald  shewed  cause.  The  Court  will 
not  entertain  an  objection  of  this  [702]  nature  if  not  taken  at  the  first  opportunity.  To 
be  available,  it  should  have  been  pleaded  in  abatement.  The  plea  of  outlawry  is  no 
plea  in  bar  unless  the  cause  of  action  be  forfeited.  And  it  is  not  forfeited  when  the 
action  is  brought  to  recover  damages  which  are  uncertain.(a)  The  rule  on  this 
subject  is  thus  laid  down  in  Co.  Lit.  128  b.  :  "If  the  ground  or  cause  of  the  action 
be  forfeited  by  the  outlawry,  then  may  the  outlawry  be  pleaded  in  bar  of  the  action ; 
as  in  an  action  of  debt,  detinue,  &c.  But  in  real  actions,  or  in  personal,  where  damages 
be  uncertain  (as  in  trespass  of  battery,  of  goods,  of  breaking  his  close,  and  the  like), 
and  are  not  forfeited  by  the  outlawry,  there  outlawry  must  be  pleaded  in  disability 
of  the  person."  The  rule  is  laid  down  in  similar  terms  in  Com.  Dig.  tit.  "  Abatement " 
(E.  2),  Viner's  Abr.  tit.  "Utlawry"  (I.  a.),  3,  and  Bac.  Abr.  tit.  "Outlawry"  (D.  3), 
and  per  Tracy,  J.,  in  Copley  v.  Delaunoy  (2  Ld.  Raym.  1056).  As  regards  the  forfeiture 
of  lands  by  outlawry  a  distinction  exists  between  outlawry  for  treason  or  felony  and 
outlawry  in  civil  cases.  In  civil  cases  outlawry  works  no  forfeiture  of  the  land.  The 
king  acquires  no  estate,  but  has  only  a  pernancy  of  the  profits  :  Bac.  Abr.  tit.  "Outlawry" 
(D.  2).  The  case  of  Putienham  v.  Morris,  cited  from  Benloe's  Reports,  in  Viner's  Abr.  tit. 
"  Utlawry  "  (I.  a.),  4,  is  in  point :  "  In  replevin  there  was  judgment  by  default,  and 
a  writ  of  inquiry  of  damages ;  upon  the  return  of  which  writ,  the  defendant  pleaded 
that  the  plaintiff  was  outlawed  at  the  time  of  the  action  brought.  Adjudged,  that 
now  he  had  no  day  to  plead  this  plea,  because  it  was  after  judgment  in  the  same 
action:"  Bendl.  206,  pi.  242,  Pasch.  14  Eliz.,  Puttenham  v.  Mmris.  The  [703] 
defendant,  if  too  late  to  plead,  is  too  late  to  raise  the  objection  in  any  other  mode. 
The  bankruptcy  of  a  plaintiff,  if  not  pleaded,  could  not  be  taken  advantage  of,  after 
judgment,  by  writ  of  audita  querela.  [Bramwell,  B.  The  only  question  here  is 
whether  the  vindication  of  the  law  requires  that  this  judgment  should,  for  the  time, 
be  set  aside,  though  it  might  of  course  be  signed  again  as  soon  as  the  outlawry  is 
reversed.]  An  outlaw  is  under  no  absolute  disability  to  come  into  Court.  He  may 
do  so  to  defend  himself.  The  disability  can  only  be  taken  advantage  of  in  the  proper 
mode.  [Bramwell,  B.,  referred  to  Aldridge  v.  Buller  (2  M.  &  W.  412).  There  the 
objection  was  raised  on  the  first  occasion  upon  which  it  could  succeed.  No  authority 
can  be  cited  for  the  position  that  this  objection  is  available  at  every  successive  step  in 
the  proceedings. 

Shee,  Serjt.,  and  Woollett,  in  support  of  the  rule.  An  outlaw  cannot  avail  himself 
of  the  process  of  the  Court  in  any  way  for  his  own  benefit  until  the  outlawry  be 
reversed.  The  rule  is  thus  stated  in  Lush's  Common  Law  Practice,  2nd  ed.,  p.  579  : 
"So  long  as  the  judgment  of  outlawry  stands  the  outlaw  is  disabled  from  suing, 
prosecuting,  or  defending  any  action,  or  availing  himself  of  the  process  or  aid  of  the 
Courts  in  any  way,  or  for  any  purpose  whatsoever,  for  his  own  benefit,  excepting  only 
for  the  purpose  of  reversing  the  outlawry."  Assuming  the  rule  to  be  so  far  modified 
that  an  outlaw  may  defend  himself  if  brought  into  Court  by  his  opponent,  he  can  at  all 
events  enforce  no  proceeding  for  his  own  benefit.  Thus  he  cannot  enforce  payment 
of  damages  for  a  libel  by  proceeding  by  way  of  scire  facias  on  a  recognizance  to  the 
Crown  :  Eegina  v.  Lowe  (8  Exch.  697).  Nor  can  he  move  to  have  an  attorney's  bill 
taxed  in  which  he  is  interested  :  In  re  Mander  (6  Q.  B.  867).  Nor  sue  out  a  habeas 
[704]  corpus  to  charge  in  execution  a  plaintiff  against  whom  he  has  obtained  judgment 
as  in  case  of  a  nonsuit:  Aldridge  v.  Buller  (2  M.  &  W.  412).  The  latter  case  is 
strongly  in  point  to  shew  that  whenever  a  fresh  step  is  taken  the  outlaw's  opponent 
may  apply  within  reasonable  time  to  set  it  aside.  The  Court  there  held  the  application 
to  set  aside  the  judgment  too  late,  but  when  the  outlaw  took  a  fresh  step  in  suing 
out  the  habeas  corpus  they  interfered  and  set  it  aside.  And  Lord  Abinger,  in  giving 
judgment  says  :  "The  principle  is  clearly  laid  down  in  the  authorities,  that  an  outlaw 
cannot  appear  in  Court  for  any  purpose  but  to  reverse  his  outlawry  ;  that  is  a  rule  so 
long  settled  that  we  ought  not  now  for  the  first  time  to  create  exceptions  to  it.     Here 

(a)  But  by  the  judgment  the  damages  are  ascertained.  If  therefore  the  application 
here  had  been  to  stay  proceedings,  a  different  consideration  might  have  arisen  by  reason 
of  the  forfeiture  of  the  judgment  debt  to  the  Crown. 
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the  habeas  corpus  is  nothing  more  than  a  mode  by  which  the  defendant  seeks  to 
pursue  a  remedy  on  his  judgment;  he  is  making  use  of  the  process  of  the  Court  for 
his  own  benefit."  There  is  no  injustice  to  the  plaintiff,  since  he  can  sign  judgment 
again  immediately,  if  he  chooses  to  take  the  requisite  steps  for  the  reversal  of  his 
outlawry. 

Pollock,  C.  B.  This  is  an  application  to  set  aside  a  judgment  and  all  subsequent 
proceedings  in  a  cause  upon  the  ground  of  the  plaintiff's  outlawry.  Applications  of 
this  nature  are  made  to  the  discretion  of  the  Court ;  for  the  equitable  interference" 
of  the  Court  can  in  no  case,  so  far  as  I  am  aware,  be  claimed  as  matter  of  right.  And 
the  answer  to  the  present  application  is,  that  the  objection,  which  is  now  taken  after 
verdict  and  judgment,  is  one  which  might  have  been  taken  by  way  of  plea.  The  plea 
of  outlawry,  though  it  may  be  a  good  plea  in  bar  when  the  cause  of  action  is  forfeited 
to  the  Crown,  could  not  in  my  opinion  have  been  here  pleaded  in  bar,  but  only  in 
abatement.  The  defendant  did  not  so  plead.  Subsequently  indeed,  at  nisi  prius, 
he  applied  to  the  presiding  Judge  for  [705]  leave  to  add  this  plea;  but  the  Judge 
most  properly  refused  the  application.  Now  when  the  defendant  has  allowed  the 
time  for  pleading  in  abatement  to  elapse,  when  the  expense  of  a  trial  has  been  incurred, 
and  the  plaintiff  has  signed  judgment,  as  he  was  entitled  to  do,  an  application  is  made 
to  the  Court,  not  to  stay  the  proceedings,  but  to  set  aside  the  judgment.  The  Court, 
under  these  circumstances,  will  look  into  the  case  to  see  whether  it  be  one  which  calls 
for  its  equitable  interference.  It  appears  that  the  outlawry  is  of  thirty  years'  standing, 
that  when  the  exigent  was  awarded  and  when  the  outlawrj'  was  perfected  the  plaintiff 
was  abroad,  and  that  the  debt  has  in  all  probability  long  since  been  paid.  I  think 
the  Court  ought  not  to  interfere  to  set  this  judgment  aside,  and  that  this  rule  should 
be  discharged  with  costs. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  objection  which  the  defendant 
raises  is  of  the  most  vexatious  character ;  and  it  is  one  which  might  have  been  raised 
by  plea  in  abatement.  A  defence  of  this  nature  should  be  pleaded  at  the  proper 
time,  whether  by  plea  in  abatement  or  in  bar.  It  is  urged  however  on  the  part  of  the 
defendant  that  this  application  is  in  due  course ;  and  the  ground  alleged,  and  for 
which  there  is  some  colour,  is  that  the  Courts  of  law  ought  not  to  be  appealed  to  by 
one  who,  being  an  outlaw,  has  no  right  to  make  use  of  their  process.  But,  upon 
principle,  I  incline  to  think  that  it  never  was  intended  to  give  a  defendant  the 
unusual  power  either  to  plead  the  plaintiff's  outlawry  in  abatement,  or,  omitting  to  do 
so,  to  take  advantage  of  it  afterwards  by  claiming  to  stay  proceedings.  I  am  aware 
that  in  the  present  case  there  is  a  statement  in  the  affidavit  that  the  outlawry  was 
unknown  to  the  defendant  at  the  time  of  pleading.  But  that  circumstance  could 
only  be  important  if  this  were  a  defence  upon  the  merits. 

[706]  With  regard  to  the  authorities,  most  of  them  do  not  affect  the  point  under 
discussion,  Puttenham  v.  Morris  (Benl.  206,  pi.  242)  proceeded  on  the  ground  that  the  * 
defendant  could  have  no  day  to  plead  after  judgment.  In  the  case  of  In  re  Mander, 
where  the  application  was  to  tax  an  attorney's  bill,  the  objection  was  raised  at  the 
first  opportunity.  The  only  case  which  does  appear  to  bear  upon  the  question  whether 
outlawry  is  a  disability  of  which  the  defendant  may  avail  himself,  either  at  the  time 
for  pleading  or  at  any  subsequent  stage  of  the  proceedings,  is  Aldridge  v.  Buller 
(2  M.  &  W.  412).  The  decision  in  that  case  was  correct,  but  with  great  submission 
I  dissent  from  some  of  the  reasons  which  are  assigned  by  the  Court  in  support  of 
their  judgments.  The  defendant  in  that  case,  notwithstanding  he  was  an  outlaw, 
when  brought  into  Court  by  the  plaintiff  was  entitled  to  defend  himself.  The  rule 
for  judgment  as  in  case  of  a  nonsuit  was  a  mode  of  disposing  of  the  action,  and  a  step 
in  the  defence.  Consequently,  when  the  defendant  issued  the  habeas  corpus  ad 
satisfaciendum  to  charge  the  plaintiff  in  execution,  he  for  the  first  time  took  a  step 
for  his  own  benefit,  which  was  not  for  the  purpose  of  getting  rid  of  the  action.  And 
even  there  Parke,  B.,  entertained  a  doubt  whether  the  objection  were  not  too  late. 
I  think  that  upon  this  ground  the  case  is  distinguishable,  and  that  it  does  not  preclude 
us  from  holding  that  an  objection  of  this  nature,  to  be  available,  must  be  taken  at  the 
first  opportunity. 

Again,  if  the  argument  used  for  the  defendant  were  correct,  the  defendant  might 
at  any  time  have  moved  to  set  aside  the  notice  of  trial.  This  brings  me  to  another 
objection.  Assuming  the  argument  correct  that  a  defendant  can  at  any  time  interpose 
to  prevent  further  proceedings,  his  application  ought  to  be  to  stay  proceedings,  not  to 


2  H.  &  C  707.     PEEK  V.   THE  WATERLOO  BOARD  OP  HEALTH         293 

set  them  aside.  For  the  outlaw  has  done  nothing  irregular  in  sign-[707]-ing  judgment. 
It  may  no  doubt  be  said  that  this  objection  might  have  been  taken  in  Aldridge  v. 
Buller  (2  M.  &  W.  412),  since  the  application,  which  was  there  successfully  made, 
was  not  to  stay  proceedings  upon  the  habeas  corpus,  but  to  set  it  aside.  But  this 
point  does  not  appear  to  have  been  made  in  that  case. 

In  the  result,  I  am  of  opinion  that  there  are  two  answers  to  this  application. 
The  first  is  one  of  substance,  viz.,  that  the  defendant  must  plead  the  outlawry  as 
matter  of  plea  in  abatement  only,  and  if  he  omits  to  do  so  he  cannot  afterwards  stay 
the  proceedings.  The  second  is  that,  assuming  the  defendant  can  at  any  time  inter- 
pose to  prevent  further  proceedings,  he  must  apply  to  stay  proceedings,  not  to  set 
them  aside. 

Channell,  B.  I  agree  that  this  rule  should  be  discharged  with  costs.  The  appli- 
cation made  to  my  brother  Bramwell  at  the  trial  was  in  my  opinion  properly  refused. 
If  so,  the  defendant's  position  is  the  same  as  if  the  application  had  not  been  made. 
Now  the  defendant  had  a  right  to  plead  this  plea  at  the  proper  time  in  abatement  or 
in  bar.  If  it  were  necessary  to  decide  as  to  the  form  of  plea,  I  should  say  without 
hesitation  that  it  must  have  been  pleaded  in  abatement  and  not  in  bar.  But  the 
defendant  did  neither.  In  the  absence  of  any  plea,  either  in  abatement  or  in  bar,  I  am 
unable  to  see  why  the  signing  judgment,  which  is  in  one  sense  the  act  of  the  Court, 
was  wrong.  Yet  the  rule  has  been  obtained  to  set  aside  the  judgment  and  the  subse- 
quent proceedings. 

It  is  true  that,  at  first  sight,  the  language  of  the  Court  in  Aldridge  v.  Buller  (2  M. 
&  W.  412)  appears  much  in  favour  of  the  defendant's  argument.  But  that  case  does 
not  in  my  opinion  govern  the  present.  The  defendant  there  was  an  outlaw  ;  [708] 
he  was  brought  into  Court  by  the  plaintiff;  and,  when  brought  into  Court,  he  had  a 
right  to  defend  himself  against  any  proceedings  which  were  instituted  against  him. 
For  it  would  be  applying  the  rule  to  a  monstrous  extent  to  hold  that  an  outlaw  is  not 
to  be  allowed  to  defend  himself  against  the  claim  of  a  plaintiff  who  has  brought  him 
into  Court.  Non  constat  that,  if  he  became  entitled  to  costs,  he  would  insist  on  his 
right.  When  however  the  defendant  proceeded  to  enforce  his  judgment  by  suing  out 
the  habeas  corpus  to  charge  the  plaintiff  in  execution,  a  different  consideration  arose. 
The  Court  might  then  fairly  say  that,  upon  an  application  being  promptly  made,  it 
would  grant  relief.  The  plaintiff  had  no  opportunity  there  of  taking  the  objection  on 
which  the  case  was  ultimately  decided  at  any  earlier  stage.  Here  there  have  been 
pleadings  and  a  trial ;  and  the  defendant  has  had  the  opportunity  once  if  not  twice. 

I  think  therefore  the  rule  is,  that  one  who  relies  on  the  objection  of  a  personal 
incapacity  to  sue,  ought  to  object  at  the  proper  time,  whether  by  plea  in  abatement  or 
in  bar,  and  not,  as  here,  to  allow  the  proceedings  to  go  on,  and  additional  expenses  to 
be  incurred.  It  is  to  be  observed  that  the  present  application,  which  is  made  to  the 
equitable  jurisdiction  of  the  Court,  is  not  like  the  writ  of  audita  querela,  by  which 
relief  may  be  obtained  when,  after  judgment,  some  matter  has  intervened  which  affects 
the  judgment. 

PiGOTT,  B.  I  am  of  opinion  that  this  application  is  not  entitled  to  the  indulgence 
of  the  Court.  The  defendant  is  at  this  late  stage  of  the  proceedings  attempting  to 
obtain  the  advantage  which  he  has  lost  by  neglecting  to  plead  in  abatement,  and  I 
think  we  ought  not  to  assist  him.  I  also  agree  that,  upon  the  form  of  this  rule,  it 
ought  to  be  discharged. 

Rule  discharged. 

[709]  Peek,  Appellant ;  the  Waterloo  and  Seaforth  Local  Board  of  Health, 
Respondents.  Nov.  10,  1863. — The  definition  of  an  "owner"  of  premises  let  at  a 
rack  rent,  in  sect.  2  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  is  satis- 
fied by  a  person  who  is  de  facto  receiving  the  rack  rent. — Therefore  where  A.,  a 
person  de  facto  receiving  such  a  rent,  was  served  by  a  Local  Board  of  Health  with  a 
notice  to  sewer  under  sect.  69  of  the  same  Act  (by  which  service  is  to  be 
upon  the  "  owner  "  or  "  occupier  "),  and  on  his  failure  to  comply  with  the  notice 
the  Local  Board  executed  the  sewerage  works,  and  charged  the  expenses  under 
sect.  62  of  the  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  to  B.,  the 
appellant,  who  was  owner,  when  the  works  were  completed,  B.  (though  his  title 
to  the  premises  had  accrued  prior  to  the  service  of  the  notice,  and  the  notice  had 
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not  been  served  on  hira,  nor  had  he  any  knowledge  of  it  till  after  the  completion 
of  the  works)  was  held  liable  for  the  expenses  incurred. 

[S.  C.  33  L.  J.  M.  C.  11 ;  9  Jur.  (N.  S.)  1343;  12  W.  E.  252;  9  L.  T.  338.] 

Case  stated  by  two  justices  of  the  county  of  Lancaster,  under  the  20  &  21  Vict, 
c.  43,  in  substance  as  follows  : — 

A  Local  Board  of  Health  for  the  district  of  Waterloo  with  Seaforth,  in  the  county 
of  Lancaster,  was  duly  constituted  under  the  provisions  of  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63). 

Sect.  2  of  the  said  Act  enacts :  "  .  .  .  The  word  '  owner '  shall  mean  the  person 
for  the  time  being  receiving  the  rack  rent  of  the  lands  or  premises  in  connection  with 
which  the  said  word  is  used,  whether  on  his  own  account  or  as  agent  or  trustee  for 
any  other  person,  or  who  would  so  receive  the  same  if  such  lands  or  premises  were  let 
at  a  rack  rent." 

Sect.  69  enacts :  "  That  in  case  any  present  or  future  street,  or  any  part  thereof 
(not  being  a  highway),  be  not  sewered,  levelled,  paved,  flagged  and  channelled  to  the 
satisfaction  of  the  Local  Board  of  Health,  such  Board  may,  by  notice  in  writing  to  the 
respective  owners  or  occupiers  of  the  premises  fronting,  adjoining,  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered,  levelled,  paved,  flagged,  or  channelled, 
require  them  to  sewer,  level,  pave,  flag  or  channel  the  same  within  a  time  to  be  specified 
in  such  notice ;  and  if  such  notice  be  not  complied  with,  the  said  Local  Board  may,  if 
they  shall  think  tit,  execute  the  works  mentioned  or  referred  to  [710]  therein ;  and 
the  expenses  incurred  by  them  in  so  doing  shall  be  paid  by  the  owners  in  default "  as 
therein  specified. 

Sect.  62  of  the  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  enacts :  "Where 
the  Local  Board  have  incurred  expenses,  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  the  same  are  incurred  is  made  liable,  either  by 
application  of  or  agreement  with  the  owner,  or  by  the  Public  Health  Act,  1848,  or  any 
Act  incorporated  therewith,  or  this  Act,  the  same  may  be  recovered  from  the  person 
who  is' owner  of  such  premises  when  the  works  are  completed  for  which  such  expenses 
have  been  incurred,  in  the  manner  provided  by  the  Public  Health  Act,  1848,  and  such 
expenses  shall  be  a  charge  on  the  premises  in  respect  of  which  they  were  incurred, 
and  shall  bear  interest  at  the  rate  of  five  pounds  per  cent,  per  annum  till  payment 
thereof." 

At  a  petty  sessions  held  at  Liverpool,  in  and  for  the  division  of  the  county  within 
which  the  district  of  the  Waterloo  with  Seaforth  Local  Board  of  Health  is  situate,  on 
the  23rd  of  February,  1863,  an  information  was  preferred  by  the  clerk  to  the  respon- 
dents, under  the  69th  section  of  the  Public  Health  Act,  1848,  charging  that  one  Richard 
Formby  was,  on  the  15th  of  May,  1861,  the  owner  of  certain  premises  situate  in  a 
certain  road  running  from  &c.  to  &c.,  within  the  district  of  the  Waterloo  with  Seaforth 
Local  Board  of  Health,  which  road  was  not  then  sewered,  levelled,  &c.,  to  the  satis- 
faction of  the  respondents,  and  that  the  respondents  had  by  a  certain  writing,  dated 
the  15th  of  May,  1861,  sealed  with  their  common  seal  and  signed  by  five  of  their 
members,  given  the  said  Richard  Formby  notice  as  owner  of  the  said  premises  fronting 
the  said  road,  within  the  space  of  fourteen  days  from  the  date  of  the  said  notioe,  to 
sewer,  level,  &c.,  so  much  of  the  said  road  as  the  said  premises  fronted  ;  and  that  in 
case  the  said  [711]  Richard  Formby  failed  to  comply  with  the  said  notice  within  such 
time,  the  respondents  might,  if  they  should  think  fit,  execute  the  said  sewering,  level- 
ling, &c.,  and  the  expenses  incurred  by  them  in  so  doing  must  be  paid  by  the  said 
Richard  Formby  together  with  the  owners  in  default,  if  any,  as  therein  mentioned. 
The  information  further  alleged  that  neither  the  said  Richard  Formby,  nor  any  other 
person,  did  within  fourteen  days  after  the  date  of  the  said  notice  execute  the  sewering, 
levelling,  &c.,  mentioned  in  the  said  notice,  whereupon  the  respondents  executed  the 
same  ;  and  that  the  appellant,  subsequently  to  the  date  and  service  of  the  said  notice, 
became  and  was  at  the  time  of  the  completion  of  the  said  works  the  owner  of  the  said 
premises ;  and  that  the  surveyor  of  the  respondents  had  apportioned  the  costs  of 
executing  such  sewering  among  the  owners  of  premises  fronting  the  said  road  accord- 
ing to  the  frontage  of  their  respective  premises,  and  had  declared  the  appellant's  pro- 
portion to  be  1151.  8s.,  which  had  been  demanded  of  the  appellant,  and  which  he  refused 
to  pay  (and  which  the  respondents  had  not  declared  to  be  private  improvement 
expenses),  contrary  to  the  statute  in  such  case  made  and  provided. 
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Upon  the  hearing  of  the  information  it  was  proved  on  the  part  of  the  respon<ients, 
and  was  found  as  a  fact : 

That  the  said  road  was  not  a  highway  repairable  at  the  public  expense  at  the  date 
and  service  of  the  said  notice  to  sewer  of  the  15th  of  May,  1861. 

That  Richard  Forraby  did  not  reside  within  the  respondents'  district  on  the  date 
or  at  the  time  of  service  of  the  said  notice,  which  was  served  by  being  directed  to  him 
and  transmitted  through  the  post  office. 

That  the  premises  therein  described  were  occupied  by  one  John  Caddick,  together 
with  certain  other  lands,  and  that  Richard  Formby  received  the  rent  of  the  said 
premises  [712]  and  the  other  lands  occupied  by  John  Caddick  at  the  date  of  the 
notice,  and  therefrom  up  to  the  2nd  of  February,  1862. 

That  Richard  Formby  gave  John  Caddick  a  notice,  dated  the  30th  of  July,  1861, 
to  deliver  up  to  him  possession  of  the  said  premises  and  of  the  other  lands  so  occupied 
by  him  on  the  2nd  of  February,  1862  (on  the  expiration  of  which  notice  John  Caddick 
gave  up  possession),  and  that,  on  the  11th  of  April,  1862,  Richard  Formby  received 
the  rent  for  the  same  up  to  the  2nd  of  February,  1862. 

That  the  receipt  for  such  rent  was  produced,  and  appeared  as  if  Richard  Formby 
received  the  said  rent  as  absolute  owner. 

It  was  admitted  by  the  appellant  that  the  notice  of  the  15th  of  May,  1861,  had 
been  served  on  Richard  Formby,  the  work  duly  executed,  and  the  apportionment  of 
1151.  8s.  correctly  made. 

It  was  proved  on  the  part  of  the  appellant  and  was  found  as  a  fact : 

That  the  appellant  became  and  was  the  owner  of  the  said  premises  under  a  con- 
veyance dated  the  31st  of  October,  1860,  having  purchased  them  from  one  James 
Formby,  and  that  he  never  had  any  knowledge  of  the  notice  of  the  15th  of  May, 
1861,  until  the  said  sewerage  works  had  been  executed. 

That  the  appellant  after  such  purchase  had  by  himself  or  his  servants  driven  cattle 
off  the  land  purchased,  believing  that  such  cattle  belonged  to  John  Caddick,  but  that 
he  never  informed  John  Caddick  or  the  respondents  that  he  had  purchased  the  land 
described  in  the  notice  to  sewer. 

That  the  land  comprised  in  the  said  notice  is  not  of  a  pasturable  nature  for  horned 
cattle,  but  donkeys  will  graze  there,  and  the  appellant  turned  his  donkeys  thereon, 
several  of  which  he  kept  for  domestic  purposes,  but  which  fact  he  [713]  did  not 
communicate  to  John  Caddick.  The  land  mentioned  in  the  said  notice  has  never 
been  set  apart  or  railed  off  by  the  appellant. 

The  justices  were  of  opinion  that  Richard  Formby  was  in  receipt  of  the  rent  of 
the  said  premises  on  the  15th  of  May,  1861,  the  date  of  the  notice  to  sewer;  and  that 
the  appellant  was  the  owner  thereof  at  the  time  of  the  completion  of  the  said  sewerage 
works  and  was  liable  for  the  payment  of  the  costs  of  such  sewerage  works,  and 
convicted  him  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  justices  were  correct  in 
point  of  law,  in  finding  that  the  appellant  was  bound  by  the  notice  served  on  Richard 
Formby  on  the  15th  of  May,  1861. 

The  case  came  on  for  argument  on  the  8th  of  June,  1863,  when  it  was  remitted 
to  the  justices  to  be  amended  by  stating  the  date  when  the  works  in  question  were 
completed.  The  case,  as  amended,  stated  that  the  works  were  completed  on  the  13th 
of  March,  1862. 

C.  E.  Pollock,  for  the  appellant.  It  is  conceded  that,  if  the  notice  to  sewer  was 
served  upon  one  who  answers  the  description  of  an  "  owner  "  in  sect.  2  of  the  Public 
Health  Act,  1848,  the  appellant  is  liable  under  sect.  62  of  the  Local  Government 
Act,  1858.  But  the  question  is,  whether  the  mere  receipt  of  rent,  unaccompanied 
by  any  legal  right  to  receive  it,  will  constitute  an  "  owner "  within  the  meaning  of 
the  former  Act.  Such  a  construction  is  not  needed  to  facilitate  the  service  of  the 
notice,  since  the  section  which  requires  service  on  the  owner  provides  the  alternative 
of  serving  the  occupier.  Moreover,  the  adoption  of  that  construction  here  would  be 
productive  of  hardship.  The  appellant  was  not  merely  the  de  jure  owner  when  the 
notice  was  served,  but  had  exercised  acts  of  ownership  on  the  land.  He  was  there- 
fore an  owner  entitled  to  notice.  Convenience  requires  that  the  2nd  section  be 
construed  strictly.  [714]  So  construed,  it  does  not  apply.  Richard  Formby  did  not 
receive  the  rent  "  as  agent  or  trustee  for  any  other  person,"  and  he  could  not  legally 
receive  it  "  on  his  own  account,"  although  he  no  doubt  assumed  to  do  so.     The  case 
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does  not  state  whether  in  continuing  to  collect  the  rent  he  was  acting  under  a  mistake. 
If  so,  he  is  not  within  the  statute.  Still  less,  if  there  were  no  mistake,  and  he  in 
fraud  continued  to  collect  the  rent.  The  case,  however,  does  not  expressly  find  either 
fraud  or  mistake. 

L.  Temple,  for  the  respondents.  The  sole  question  is,  whether  the  requisitions 
of  the  Public  Health  Act,  1848,  as  to  the  service  of  the  notice,  have  been  properly 
complied  with.  Now  the  notice  was  served  upon  the  apparent  owner,  to  whom  the 
rent  was  paid,  who  gave  receipts  for  it  in  his  own  name,  and  who  afterwards  gave 
a  notice  to  quit  on  which  the  tenant  acted.  The  object  of  the  legislature  was  to 
render  service  on  the  de  facto  owner  sufficient,  so  as  to  avoid  the  necessity  of  inquiries 
into  the  validity  of  the  owner's  title.  [Pigott,  B.  There  could  be  no  such  necessity 
here,  since  the  Act  provides  the  alternative  of  serving  the  occupier.]  In  serving  the 
occupier  the  same  difficulty  might  arise.  The  occupier  might  be  a  wrongdoer  as  well 
as  the  owner.  If  it  be  said  that  the  statute  contemplates  de  facto  occupation,  the 
answer  is,  that  it  equally  contemplates  de  facto  ownership.  An  "  owner,"  as  defined 
in  the  2nd  section  of  the  Public  Health  Act,  1848,  is  not  "the  person  entitled  to 
receive,"  but  "  the  person  for  the  time  being  receiving,"  the  rack  rent  of  the  premises. 
This  language  points  to  de  facto  ownership.  The  appellant,  although  he  had  no  right 
to  retain  the  money,  was  receiving  it  "on  his  own  account"  within  the  meaning  of 
the  2nd  section. 

C.  E.  Pollock,  in  reply.  The  2nd  section  defines  the  "  owner  "  as  "  the  person  for 
the  time  being  receiving  the  [715]  rack  rent  of  the  lands  or  premises,  &c.,  or  who 
would  receive  the  same  if  such  lands  or  premises  were  let  at  rack  rent."  The  case 
does  not  state  the  rent  here  to  be  a  rack  rent.  By  "  the  person  who  would  receive, 
&c.,"  must  be  meant  "  the  person  entitled  to  receive,  &c.,"  which  points  to  the  appel- 
lant. [Bramwell,  B.  There  is,  I  presume,  no  doubt  in  the  present  case  that  the  rent 
paid  by  the  tenant  was  a  rack  rent.] 

Pollock,  C.  B.  As  to  the  character  of  the  rent,  I  assume  no  question  arises,  and, 
if  so,  I  am  of  opinion  that  there  should  be  judgment  for  the  respondents.  The 
question  which  arises  is,  whether  the  notice  to  sewer  was  served  upon  the  proper 
person.  I  regret  indeed  that  the  occupier  was  not  served,  since,  if  that  had  been  done, 
the  present  difficulty  might  have  been  avoided.  But  the  person  who  was  served 
was  the  supposed  owner,  and,  as  he  was  actually  receiving  the  rent  when  the  notice  was 
served,  I  am  of  opinion  that  he  was  an  "  owner  "  within  the  definition  of  the  statute. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  admitted  that,  at  the  time  when 
the  works  were  completed,  the  appellant  was  owner.  Consequently,  he  was  liable  for 
the  expenses  incurred,  if  the  notice  had  been  correctly  served.  Now  the  statute 
permits  service  to  be  effected  either  upon  the  owner  or  the  occupier.  The  appellant's 
counsel  contends  that  the  owner  must  be  a  person  rightfully  receiving  the  rent  "  on 
his  own  account  or  as  agent  or  trustee."  But  the  statute  does  not  require  a  rightful 
receiver  of  the  rent  any  more  than  a  rightful  occupier,  and  was  obviously  framed  with 
a  view  to  a  de  facto  state  of  things.  The  words  "  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,"  seem  to  have  been  inserted  to  prevent  the  objection 
that  the  receiver  of  the  rent  must  [716]  not  be  a  mere  agent,  but  a  person  receiving 
the  rent  "on  his  own  account."  The  service  is,  in  my  judgment,  properly  made  if 
made  upon  the  person  de  facto  receiving  the  rent,  whether  he  is  receiving  it  rightfully 
or  wrongfully,  and  whether  in  his  own  right  or  in  the  right  of  another.  This  is  also 
the  more  convenient  construction.  Here  it  was  the  appellant's  own  fault  that  he  was 
not  in  possession  of  the  land  and  in  the  receipt  of  the  rent,  and,  if  so,  I  think  he  is 
under  no  hardship. 

Channell,  B.  The  appellant's  liability  is  clear,  if  the  notice  to  sewer  was  served 
upon  the  right  person,  and  in  my  judgment  the  person  served  sufficiently  answers  the 
description  of  an  "owner"  in  the  2nd  section  of  the  Public  Health  Act,  1848.  The 
section  points  to  a  de  facto  receiver;  and  one  who  receives  the  rent  "on  his  own 
account,"  though  wrongfully  in  the  sense  that  he  has  no  right  to  retain  the  money  is, 
I  think,  within  its  meaning.  Now  the  person  here  served  assumed  to  receive  the  rent 
"  on  his  own  account "  and  afterwards  gave  notice  to  quit  to  the  occupier,  who  quitted 
accordingly.  The  service  of  the  notice  to  sewer  was  sufficient  to  initiate  the  pro- 
ceedings, and  this  is  all  that  is  requisite.  I  am  not  indeed  insensible  to  the  argument 
that  there  is  some  hardship  on  the  appellant,  but  looking  to  the  object  which  the 
legislature  had  in  view  I  do  not  think  that  argument  ought  to  prevail. 
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PiGOTF,  B.  The  only  doubt  which  I  have  entertained  has  been  whether  the 
respondents  have  sufficiently  complied  with  the  requisition  of  the  statute  as  to  notice, 
which  is  a  condition  precedent  to  the  appellant's  liability.  Although  my  mind  is  not 
free  from  doubt,  I  am  disposed  to  think  they  have  done  so,  in  treating  as  owner  the 
apparent  owner,  who  was  in  receipt  of  the  rent,  and  who  afterwards  [717]  gave  the 
occupier  notice  to  quit.  When  the  works  were  completed,  the  appellant  had  asserted 
his  right  to  the  premises,  and  was  in  possession  ;  so  that  the  respondents  were  entitled 
under  the  Local  Government  Act,  1858,  to  look  to  him  for  payment.  As  to  the  argu- 
ment which  has  been  founded  on  the  hardship  to  the  appellant,  I  think  that  if  any 
hardship  exists  it  is  of  the  appellant's  own  creating. 

Judgment  for  the  respondents. 

Phillips  v.  Ward  and  Others.  Nov.  11,  1863. — A  judgment  recovered  by  one 
of  several  joint  debtors  cannot  be  pleaded  as  a  defence  to  a  subsequent  action 
against  the  other  joint  debtors  in  respect  of  the  same  cause,  unless  the  plea  shews 
that  the  judgment  was  recovered  on  a  ground  which  operated  as  a  discharge 
of  all. 

[S.  C.  33  L.  J.  Ex.  7 ;  9  Jur.  (N.  S.)  1182 ;  12  W.  R.  106 ;  9  L.  T.  345.] 

Declaration.  For  money  payable  by  the  defendants  to  the  plaintiff,  for  work,  &c., 
done  by  the  plaintiff  as  attorney  and  solicitor  of  and  otherwise  for  the  defendants, 
upon  their  retainer,  and  for  fees  due  in  respect  thereof,  and  for  materials,  &c., 
provided,  and  for  money  lent,  money  paid,  and  on  accounts  stated. 

Plea.  That  the  plaintiff  ought  not  to  be  admitted  to  say  that  any  money  is  pay- 
able by  the  defendants  to  the  plaintiff  for  the  causes  of  action  in  the  declaration 
mentioned ;  because  they  say  that  the  said  retainer  was  a  joint  retainer  by  the  defen- 
dants in  this  action  and  one  John  Bazalgette ;  and  that  the  said  fees  became  due,  and 
the  said  materials  and  necessary  things  were  provided  by  the  plaintiff  for  the  defen- 
dants, under  and  in  respect  of  the  said  joint  retainer,  and  not  otherwise ;  and  that 
the  said  money  was  lent  by  the  plaintiff  to,  and  paid  by  the  plaintiff  for,  the  defendants 
jointly  with  the  said  John  Bazalgette,  and  not  othei'wise ;  and  the  said  accounts  were 
stated  of  and  concerning  the  aforesaid  transactions  between  the  plaintiff  and  the 
defendants  jointly  with  the  said  John  Bazalgette,  and  not  other-[718]-wise ;  and  that 
before  this  suit  the  plaintiff  brought  an  action  against  the  said  John  Bazalgette  in  the 
Court  of  Common  Pleas  for  the  same  causes  of  action  as  in  the  declaration  mentioned ; 
and  such  proceedings  were  thereupon  had  in  that  action  that  afterwards  and  before 
this  suit  it  was  considered  by  the  judgment  of  the  said  Court  in  the  said  action  that 
the  plaintiff  should  take  nothing  by  his  writ  for  or  in  respect  of  the  said  causes  of 
action ;  and  the  said  judgment  still  remains  in  force ;  and  this  the  defendants  are 
ready  to  verify.  Wherefore  they  pray  judgment  if  the  plaintiff  ought  to  be  admitted 
to  say  that  any  money  is  payable  by  the  defendants  to  the  plaintiff  for  the  causes  of 
action  in  the  declaration  mentioned. 

Demurrer,  and  joinder  therein. 

Hayes,  Serjt.,  in  support  of  the  demurrer.  A  plaintiff  who  has  failed  in  an  action 
against  one  of  several  joint  contractors  is  not  thereby  estopped  from  suing  the  others. 
An  estoppel  would  arise  in  another  action  between  the  same  parties  for  the  same 
cause,  but  it  is  a  novel  plea  that,  because  the  plaintiff"  has  sued  the  wrong  party,  he  is 
estopped  from  suing  the  right  one.  King  v.  Hoare  (13  M.  &  W.  494)  is  the  converse 
of  this  case.  There  it  was  held  that  a  judgment  (without  satisfaction)  recovered 
against  one  of  two  joint  debtors  was  a  bar  to  an  action  against  the  other.  But  that 
decision  proceeded  on  the  ground  that  a  judgment  changes  the  cause  of  action  into 
matter  of  record,  and  the  inferior  remedy  is  merged  in  the  higher.  It  is  like  the  case 
of  a  judgment  against  one  of  several  joint  tort-feazors,  which,  of  itself,  without  execu- 
tion, is  a  bar  to  an  action  against  the  others  for  the  same  cause.  In  an  action  of 
contract  against  A.,  ho  cannot  plead  in  abatement  the  pendency  of  another  action  for 
the  same  cause  against  B. :  Henry  v.  Goldney  (15  M.  &  W.  494) ;  [719]  but  the  proper 
course  is  to  plead  the  non-joinder  of  the  contractor  in  abatement.  This  plea  merely 
says  that  the  judgment  in  the  former  action  was  that  the  plaintiff  should  take  nothing 
by  his  writ ;  but  that  may  have  been  on  the  ground  of  a  personal  discharge,  as  by 
bankruptcy  or  insolvency,  or  upon  some  ground  which  would  not  affect  the  merits 
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of  this  case.  [Bramwell,  B.  It  may  have  been  on  the  ground  that  the  plaintiff  had 
not  delivered  a  signed  bill  as  required  by  the  6  &  7  Vict.  c.  73,  s.  37.  Pigott,  B. 
Or  on  the  ground  of  infancy.  Channell,  B.,  referred  to  Buckland  v.  Johison  (15 
C.  B.  145).] 

Bom  pas,  in  support  of  the  plea.  The  plea  discloses  good  matter  of  estoppel,  for 
it  shews  that  the  plaintiffs  claim  has  been  adjudicated  upon  in  an  action  against  a 
co-contractor.  That  is  the  distinction  between  King  v.  Hoare  (13  M.  &  W.  494)  and 
Henry  \.  Goldney  (15  M.  &  W.  494).  In  the  former  case  judgment  had  been  recovered, 
and  the  matter  had  passed  in  rem  judicatam ;  but  in  the  latter  there  was  merely  the 
pendency  of  another  action  for  the  same  cause  against  another  party.  The  Court, 
having  already  pronounced  judgment  as  to  the  validity  of  the  plaintiff's  claim,  will 
not  again  adjudicate  upon  it  in  successive  actions  against  each  co-contractor.  [Bram- 
well, B.  The  plea  in  substance  alleges  that  the  plaintiff  brought  an  action  against 
another  co-contractor  and  failed.  Is  that  properly  pleaded  by  way  of  estoppel?]  It 
may  be  supporte'd  as  a  plea  in  bar.  The  special  commencement  and  conclusion  may 
be  treated  as  surplusage.  A  plea  on  equitable  grounds  may  be  read  as  a  good  legal 
defence :  Vm-ley  v.  Barrett  (1  C.  B.  N.  S.  225).  If  the  plaintiff  bad  recovered  only 
one  farthing  in  the  former  action  that  judgment  might  have  [720]  been  pleaded  in 
bar  to  this  action:  King  v,  Hoare  (13  M.  &  W,  494);  and  the  same  principle  applies 
where  he  has  recovered  nothing.  [Bramwell,  B.  How  does  it  appear  that  the  former 
action  was  not  decided  on  the  ground  of  some  personal  disability '?]  If  so,  that  should 
have  been  replied.  A  similar  plea  was  pleaded  in  Gordon  v.  JVhite/wuse  (18  C.  B.  747), 
and  the  plaintiff  replied  specially.  [Channell,  B.  A  plea  by  way  of  estoppel  should 
set  out  fully  the  facts  which  create  the  estoppel.]  In  pleading  a  judgment  recovered, 
it  is  not  necessary  to  set  forth  the  whole  proceedings :  1  Wms.  Saund.  91  a.,  note  (2). 
The  defendant  could  not  plead  in  abatement  the  non-joinder  of  the  other  joint  debtor, 
because  he  is  beyond  the  jurisdiction  of  the  Court :  3  &  4  Wm.  4,  c.  42,  s.  8.  He 
also  referred  to  Stackwood  v.  Dunn  (3  Q.  B.  822). 

Hayes,  Serjt.,  was  not  called  upon  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plea  cannot  be  sustained.  This 
is  an  action  against  persons  who  are  joint  debtors  with  another  person  not  now  sued ; 
and  because  he  was  fortunate  enough  to  succeed  by  some  plea  or  other  in  an  action 
brought  by  the  plaintiff  against  him  for  the  same  cause,  the  defendants  seek  to  avail 
themselves  of  his  immunity.  Now,  for  anything  which  appears  on  the  face  of  this 
plea,  he  may  have  succeeded  on  matter  of  defence,  which,  though  good  with  respect 
to  him,  is  not  open  to  his  co-debtors.  The  consequence  is  that  the  plea  is  bad,  and 
the  plaintiff  entitled  to  judgment. 

Bramwell,  B.  I  am  also  of  opinion  that  the  plea  is  bad.  No  doubt,  if  a  person 
jointly  liable  with  others  succeeds  in  an  action  against  him  alone  by  pleading  a  release 
or  pay-[721]-ment,  that  would  afford  a  good  defence  to  an  action  against  the  other 
joint  debtors — whether  pleaded  in  bar  or  by  way  of  estoppel  seems  unimportant — for 
a  release  to  one  is  a  release  to  all,  and  payment  by  one  is  a  discharge  of  all.  Therefore, 
in  some  cases,  a  judgment  recovered  by  one  of  several  joint  debtors  may  be  pleaded 
in  an  action  against  the  others.  But  this  plea  does  not  shew  that  the  former  action 
was  successfully  resisted  on  some  ground  common  to  all  the  joint  debtors ;  but  only 
that  the  Court  gave  judgment  for  the  defendant,  which  may  have  been  on  some  ground 
purely  personal,  as  infancy,  bankruptcy,  or  insolvency.  Then  it  is  said  that  the 
plaintiff  should  have  replied  specially,  shewing  how  it  was  that  he  could  maintain  this 
action  though  he  had  failed  in  the  other.  But  in  my  opinion  that  is  not  so.  The 
plea  ought  to  state  a  complete  defence,  and  not  call  upon  the  plaintiff  to  answer  matter 
imperfectly  pleaded. 

Channell,  B.  I  am  of  the  same  opinion.  The  defendants  plead  a  judgment 
recovered  by  a  joint  debtor  in  a  former  action  for  the  same  cause ;  and  I  think  it 
incumbent  on  the  defendants  to  shew  by  their  plea  that  the  judgment  in  that  action 
is  inconsistent  with  their  liability  in  this  action.  But,  so  far  as  this  plea  states,  the 
judgment  for  the  defendant  in  the  former  action  may  have  proceeded  on  a  ground 
which,  though  affording  a  perfect  defence  as  regards  him,  does  not  affect  the  liability 
of  the  present  defendants. 

Pigott,  B.  I  am  of  the  same  opinion.  This  plea  is  in  form  a  plea  in  estoppel; 
but,  whether  it  be  considered  in  substance  as  a  plea  in  estoppel  or  a  plea  in  bar, 
I  think  it  bad,  for  it  is  perfectly  consistent  with  every  allegation  in  it  that,  though 
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the  defendant  in  the  other  action  recovered  [722]  judgment  against  the  plaintiff,  the 
defendants  in  this  action  are  still  liable.  It  is  said  that  the  plaintiff  ought  to  have 
replied  specially,  but  I  am  of  opinion  that  the  defendants  ought  by  their  plea  to  shew 
that  the  judgment  in  the  former  action  proceeded  on  a  ground  which  operated  as 
a  discharge  of  all  the  joint  debtors. 
Judgment  for  the  plaintiff. 

Byrne  v.  Boadle.  Nov.  25,  1863, — The  plaintiff  was  walking  in  a  public  street 
past  the  defendant's  shop  when  a  barrel  of  flour  fell  upon  him  from  a  window 
above  the  shop,  and  seriously  injured  him.  Held  sufficient  primS,  facie  evidence 
of  negligence  for  the  jury,  to  cast  on  the  defendant  the  onus  of  proving  that  the 
accident  was  not  caused  by  his  negligence. 

[S.  C.  33  L.  J.  Ex.  13 ;  12  W.  R.  279 ;  9  L.  T.  450.     Followed,  Briggs  v.  Oliver,  1866, 
4  H.  &  C.  407.     Adopted,  Smith  v.  Gh-eat  Eastern  Railwatj,  1866,  L.  R.  2  C.  P.  11.] 

Declaration.  For  that  the  defendant,  by  his  servants,  so  negligently  and  unskil- 
fully managed  and  lowered  certain  barrels  of  flour  by  means  of  a  certain  jigger-hoist 
and  machinery  attached  to  the  shop  of  the  defendant,  situated  in  a  certain  highway, 
along  which  the  plaintiff  was  then  passing,  that  by  and  through  the  negligence  of  the 
defendant,  by  his  said  servants,  one  of  the  said  barrels  of  flour  fell  upon  and  struck 
against  the  plaintiff,  whereby  the  plaintiff  was  thrown  down,  wounded,  lamed,  and 
permanently  injured,  and  was  prevented  from  attending  to  his  business  for  a  long 
time,  to  wit,  thence  hitherto,  and  incurred  great  expense  for  medical  attendance,  and 
suffered  great  pain  and  anguish,  and  was  otherwise  damnified. 

Plea.     Not  guilty. 

At  the  trial  before  the  learned  Assessor  of  the  Court  of  Passage  at  Liverpool,  the 
evidence  adduced  on  the  part  of  the  plaintiff'  was  as  follows : — A  witness  named 
Critchley  said :  "  On  the  18th  July,  I  was  in  Scotland  Road,  on  the  right  side  going 
north,  defendant's  shop  is  on  that  side.  When  I  was  opposite  to  his  shop,  a  barrel 
of  flour  fell  from  a  window  above  in  defendant's  house  and  shop,  and  knocked  [723] 
the  plaintiff  down.  He  was  carried  into  an  adjoining  shop.  A  horse  and  cart  came 
opposite  the  defendant's  door.  Barrels  of  flour  were  in  the  cart.  I  do  not  think  the 
barrel  was  being  lowered  by  a  rope.  I  cannot  say :  I  did  not  see  the  barrel  until  it 
struck  the  plaintiff.  It  was  not  swinging  when  it  struck  the  plaintiff.  It  struck  him 
on  the  shoulder  and  knocked  him  towards  the  shop.  No  one  called  out  until  after 
the  accident."  The  plaintiff  said  :  "  On  approaching  Scotland  Place  and  defendant's 
shop,  I  lost  all  recollection.  I  felt  no  blow.  I  saw  nothing  to  warn  me  of  danger. 
I  was  taken  home  in  a  cab.  I  was  helpless  for  a  fortnight."  (He  then  described  his 
sufferings.)  "  I  saw  the  path  clear.  I  did  not  see  any  cart  opposite  defendant's  shop." 
Another  witness  said  :  "  I  saw  a  barrel  falling.  I  don't  know  how,  but  from  defen- 
dant's." The  only  other  witness  was  a  surgeon,  who  described  the  injury  which  the 
plaintiff  had  received.     It  was  admitted  that  the  defendant  was  a  dealer  in  flour. 

It  was  submitted,  on  the  part  of  the  defendant,  that  there  was  no  evidence  of 
negligence  for  the  jury.  The  learned  Assessor  was  of  that  opinion,  and  nonsuited 
the  plaintiff,  reserving  leave  to  him  to  move  the  Court  of  Exchequer  to  enter  the  verdict 
for  him  with  501.  damages,  the  amount  assessed  by  the  jury. 

Littler,  in  the  present  term,  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
plaintiff,  on  the  ground  of  misdirection  of  the  learned  Assessor  in  ruling  that  there 
was  no  evidence  of  negligence  on  the  part  of  the  defendant ;  against  which 

Charles  Russell  now  shewed  cause.  First,  there  was  no  evidence  to  connect  the 
defendant  or  his  servants  with  the  occurrence.  It  is  not  suggested  that  the  defendant 
himself  was  present,  and  it  will  be  argued  that  upon  these  pleadings  it  is  not  open  to 
the  defendant  to  contend  that  his  servants  were  not  engaged  in  lowering  the  barrel  of 
flour.  But  the  [724]  declaration  alleges  that  the  defendant,  by  his  servants,  so 
negligently  lowered  the  barrel  of  flour,  that  by  and  through  the  negligence  of  the 
defendant,  by  his  said  servants,  it  fell  upon  the  plaintiff.  That  is  tantamount  to  an 
allegation  that  the  injury  was  caused  by  the  defendant's  negligence,  and  it  is  competent 
to  him,  under  the  plea  of  not  guilty,  to  contend  that  his  servants  were  not  concerned 
in  the  act  alleged.  The  plaintiff  could  not  properly  plead  to  this  declaration  that  his 
servants  were  not  guilty  of  negligence,  or  that  the  servants  were  not  his  servants.     If  it 
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had  been  stated  by  way  of  inducement  that  at  the  time  of  the  grievance  the  defendant's 
servants  were  engaged  in  lowering  the  barrel  of  flour,  that  would  have  been  a  travers- 
able allegation,  not  in  issue  under  the  plea  of  not  guilty.  Mitchell  v.  Crasswdler{lii  C.  B. 
237)  and  JIart  v.  Crmvley  (12  A.  &  E.  378)  are  authorities  in  favour  of  the  defendant. 
Then,  assuming  the  point  is  open  upon  these  pleadings,  there  was  no  evidence  that 
the  defendant,  or  any  person  for  whose  acts  he  would  be  responsible,  was  engaged  in 
lowering  the  barrel  of  flour.  It  is  consistent  with  the  evidence  that  the  purchaser  of 
the  flour  was  superintending  the  lowering  of  it  by  his  servant,  or  it  may  be  that  a 
stranger  was  engaged  to  do  it  without  the  knowledge  or  authority  of  the  defendant. 
[Pollock,  C.  B.  The  presumption  is  that  the  defendant's  servants  were  engaged  in 
removing  the  defendant's  flour ;  if  they  were  not  it  was  competent  to  the  defendant 
to  prove  it.]  Surmise  ought  not  to  be  substituted  for  strict  proof  when  it  is  sought 
to  fix  a  defendant  with  serious  liability.  The  plaintiff  should  establish  his  case  by 
affirmative  evidence. 

Secondly,  assuming  the  facts  to  be  brought  home  to  the  defendant  or  his  servants, 
these  facts  do  not  disclose  any  evidence  for  the  jury  of  negligence.  The  plaintiff  was 
bound  to  give  afiirmative  proof  of  negligence.  But  there  [725]  was  not  a  scintilla  of 
evidence,  unless  the  occurrence  is  of  itself  evidence  of  negligence.  There  was  not 
even  evidence  that  the  barrel  was  being  lowered  by  a  jigger-hoist  as  alleged  in  the 
declaration.  [Pollock,  C.  B.  There  are  certain  cases  of  which  it  may  be  said  res  ipsa 
loquitur,  and  this  seems  one  of  them.  In  some  cases  the  Courts  have  held  that  the 
mere  fact  of  the  accident  having  occurred  is  evidence  of  negligence,  as,  for  instance, 
in  the  case  of  railway  collisions.]  On  examination  of  the  authorities,  that  doctrine 
would  seem  to  be  confined  to  the  case  of  a  collision  between  two  trains  upon  the  same 
line,  and  both  being  the  property  and  under  the  management  of  the  same  Company. 
Such  was  the  case  of  Skinner  v.  The  London,  Brighton  and  South  Coast  Railway  Company 
(5  Exch.  787),  where  the  train  in  which  the  plaintiff  was  ran  into  another  train  which 
had  stopped  a  short  distance  from  a  station,  in  consequence  of  a  luggage  train  before 
it  having  broken  down.  In  that  case  there  must  have  been  negligence,  or  the  accident 
could  not  have  happened.  Other  cases  cited  in  the  text-books,  in  support  of  the 
doctrine  of  presumptive  negligence,  when  examined,  will  be  found  not  to  do  so. 
Amongst  them  is  Carpue  v.  llie  London  and  Brighton  Railway  Company  (5  Q.  B.  747), 
but  there,  in  addition  to  proof  of  the  occurrence,  the  plaintiff  gave  affirmative  evidence 
of  negligence,  by  shewing  that  the  rails  were  somewhat  deranged  at  the  spot  where 
the  accident  took  place,  and  that  the  train  was  proceeding  at  a  speed  which,  considering 
the  state  of  the  rails,  was  hazardous.  Another  case  is  Christie  v.  Griggs  (2  Campb.  79), 
where  a  stage-coach  on  which  the  plaintiff  was  travelling  broke  down  in  consequence 
of  the  axle-tree  having  snapped  asunder.  But  that  was  an  action  on  the  contract  to 
carry  safely,  and  one  of  the  counts  imputed  the  accident  to  the  insufficiency  of  the 
[726]  coach,  of  which  its  breaking  down  would  be  evidence  for  the  jury.  [Pollock,  C.  B. 
What  difference  would  it  have  made,  if  instead  of  a  passenger  a  bystander  had  been 
injured  1]  In  the  one  case  the  coach  proprietor  was  bound  by  his  contract  to  provide 
a  safe  vehicle,  in  the  other  he  would  only  be  liable  in  case  of  negligence.  The  fact  of 
the  accident  might  be  evidence  of  negligence  in  the  one  case,  though  not  in  the  other. 
It  would  seem,  from  the  case  of  Bird  v.  The  Great  Northern  Railway  Company  (28  L.  J. 
Exch.  3),  that  the  fact  of  a  train  running  off  the  line  is  not  prima  facie  proof  where 
the  occurrence  is  consistent  with  the  absence  of  negligence  on  the  part  of  the  defen- 
dants. Later  cases  have  qualified  the  doctrine  of  presumptive  negligence.  In  Cotton 
v.  Wood  (8  C.  B.  N.  S.  568)  it  was  held  that  a  Judge  is  not  justified  in  leaving  the 
case  to  the  jury  where  the  plaintiff's  evidence  is  equally  consistent  with  the  absence 
as  with  the  existence  of  negligence  in  the  defendant.  In  Hammack  v.  White  (11  C.  B. 
N.  S.  588,  594),  Erie,  J.,  said  that  he  was  of  opinion  "that  the  plaintiff  in  a  case  of 
this  sort  was  not  entitled  to  have  the  case  left  to  the  jury  unless  he  gives  some 
affirmative  evidence  that  there  has  been  negligence  on  the  part  of  the  defendant." 
[Pollock,  C.  B.  If  he  meant  that  to  apply  to  all  cases,  I  must  say,  with  great  respect, 
that  I  entirely  diff'er  from  him.  He  must  refer  to  the  mere  nature  of  the  accident  in 
that  particular  case.  Bramwell,  B.  No  doubt,  the  presumption  of  negligence  is  not 
raised  in  every  case  of  injury  from  accident,  but  in  some  it  is.  We  must  judge  of  the 
facts  in  a  reasonable  way  ]  and  regarding  them  in  that  light  we  know  that  these 
accidents  do  not  take  place  without  a  cause,  and  in  general  that  cause  is  negligence.] 
The  law  will  not  presume  that  a  man  is  guilty  of  a  wrong.     It  is  consistent  with  the 
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facts  proved  that  the  defendant's  servants  were  using  [727]  the  utmost  care  and  the 
best  appliances  to  lower  the  barrel  with  safety.  Then  why  should  the  fact  that 
accidents  of  this  nature  are  sometimes  caused  by  negligence  raise  any  presumption 
against  the  defendant  1  There  are  many  accidents  from  which  no  presumption  of 
negligence  can  arise.  [Bramwell,  B.  Looking  at  the  matter  in  a  reasonable  way  it 
comes  to  this — an  injury  is  done  to  the  plaintiff,  who  has  no  means  of  knowing 
whether  it  was  the  result  of  negligence ;  the  defendant,  who  knows  how  it  was  caused, 
does  not  think  fit  to  tell  the  jury.]  Unless  a  plaintiff'  gives  some  evidence  which 
ought  to  be  submitted  to  the  jury,  the  defendant  is  not  bound  to  offer  any  defence. 
The  plaintiff*  cannot,  by  a  defective  proof  of  his  case,  compel  the  defendant  to  give 
evidence  in  explanation.  [Pollock,  C.  B.  I  have  frequently  observed  that  a  defen- 
dant has  a  right  to  remain  silent  unless  a  prima  facie  case  is  established  against  him. 
But  here  the  question  is  whether  the  plaintiff  has  not  shewn  such  a  case.]  In  a  case 
of  this  nature,  in  which  the  sympathies  of  a  jury  are  with  the  plaintiff,  it  would  be 
dangerous  to  allow  presumption  to  be  substituted  for  affirmative  proof  of  negligence. 

Littler  appeared  to  support  the  rule,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  plaintiff".  The  learned  counsel  was  quite  right  in  saying  that  there 
are  many  accidents  from  which  no  presumption  of  negligence  can  arise,  but  I  think 
it  would  be  wrong  to  lay  down  as  a  rule  that  in  no  case  can  presumption  of  negligence 
arise  from  the  fact  of  an  accident.  Suppose  in  this  case  the  barrel  had  rolled  out  of 
the  warehouse  and  fallen  on  the  plaintiff,  how  could  he  possibly  ascertain  from  what 
cause  it  occurred  1  It  is  [728]  the  duty  of  persons  who  keep  barrels  in  a  warehouse 
to  take  care  that  they  do  not  roll  out,  and  I  think  that  such  a  case  would,  beyond  all 
doubt,  afford  prima  facie  evidence  of  negligence.  A  barrel  could  not  roll  out  of  a 
warehouse  without  some  negligence,  and  to  say  that  a  plaintiff  who  is  injured  by  it 
must  call  witnesses  from  the  warehouse  to  prove  negligence  seems  to  me  preposterous. 
So  in  the  building  or  repairing  a  house,  or  putting  pots  on  the  chimneys,  if  a  person 
passing  along  the  road  is  injured  by  something  falling  upon  him,  I  think  the  accident 
alone  would  be  primS,  facie  evidence  of  negligence.  Or  if  an  article  calculated  to  cause 
damage  is  put  in  a  wrong  place  and  does  mischief,  T  think  that  those  whose  duty  it 
was  to  put  it  in  the  right  place  are  prima  facie  responsible,  and  if  there  is  any  state 
of  facts  to  rebut  the  presumption  of  negligence,  they  must  prove  them.  The  present 
case  upon  the  evidence  comes  to  this,  a  man  is  passing  in  front  of  the  premises  of  a 
dealer  in  flour,  and  there  falls  down  upon  him  a  barrel  of  flour.  I  think  it  apparent 
that  the  barrel  was  in  the  custody  of  the  defendant  who  occupied  the  premises,  and 
who  is  responsible  for  the  acts  of  his  servants  who  had  the  controul  of  it ;  and  in  my 
opinion  the  fact  of  its  falling  is  prima  facie  evidence  of  negligence,  and  the  plaintiff 
who  was  injured  by  it  is  not  bound  to  shew  that  it  could  not  fall  without  negligence, 
but  if  there  are  any  facts  inconsistent  with  negligence  it  is  for  the  defendant  to  prove 
them. 

Bramwell,  B.     I  am  of  the  same  opinion. 

Channell,  B.  I  am  of  the  same  opinion.  The  first  part  of  the  rules  assumes  the 
existence  of  negligence,  but  takes  this  shape,  that  there  was  no  evidence  to  connect 
the  defendant  with  the  negligence.  The  barrel  of  flour  fell  from  a  warehouse  over  a 
shop  which  the  defendant  occupied,  and  [729]  therefore  prima  facie  he  is  responsible. 
Then  the  question  is  whether  there  was  any  evidence  of  negligence,  not  a  mere 
scintilla,  but  such  as  in  the  absence  of  any  evidence  in  answer  would  entitle  the  plain- 
tiff to  a  verdict.  I  am  of  opinion  that  there  was.  I  think  that  a  person  who  has  a 
warehouse  by  the  side  of  a  public  highway,  and  assumes  to  himself  the  right  to  lower 
from  it  a  barrel  of  flour  into  a  cart,  has  a  duty  cast  upon  him  to  take  care  that  persons 
passing  along  the  highway  are  not  injured  by  it.  I  agree  that  it  is  not  every  accident 
which  will  warrant  the  inference  of  negligence.  On  the  other  hand,  I  dissent  from 
the  doctrine  that  there  is  no  accident  which  will  in  itself  raise  a  presumption  of 
negligence.  In  this  case  I  think  that  there  was  evidence  for  the  jury,  and  that  the 
rule  ought  to  be  absolute  to  enter  the  verdict  for  the  plaintiff". 

PiCtOTT,  B.     I  am  of  the  same  opinion. 

Rule  absolute. 
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The  Keynsham  Blue  Lias  Lime  Company  (Limited)  v.  Baker.  Nov.  25,  1863. 
— A  Company  incorporated  under  the  Joint  Stock  Companies  Acts,  for  the  manu- 
facture and  sale  of  goods,  "dwells,"  within  the  meaning  of  the  9  &  10  Vict.  c.  95, 
s.  128,  at  the  place  of  manufacture  and  sale,  and  not  at  their  registered  office. — 
A  joint  stock  Company  sold  and  delivered  goods  to  the  defendant  at  their  works 
at  Keynsham,  in  Somersetshire,  seven  miles  distant  from  the  place  where  the 
defendant  resided  and  carried  on  his  business.  The  registered  office  of  the 
Company,  where  the  directors  met  and  transacted  all  their  business,  was  in 
London.  The  Company  being  in  the  course  of  winding-up,  the  official  liquidator, 
^  who  dwelt  and  carried  on  business  in  London,  sued  the  defendant  in  a  superior 
Court  for  the  price  of  the  goods,  and  recovered  judgment  by  default  for  a  sum 
under  201.     Held,  that  the  plaintiff  was  not  entitled  to  costs. 

[S.  C.  3.3  L.  J.  Ex.  41 ;  9  Jur.  (N.  S.)  1346 ;  12  W.  R.  155  ;  9  L.  T.  418.  Referred 
to,  Cesena  Sulphur  Company  v.  Nicholson,  1876,  1  Ex.  D.  452;  Joves  v.  Scottish 
Accident  Insurance  Company,  1886,  17  Q.  B.  D.  422.  Discussed,  Baillie  v.  Goodwin, 
1886,  33  Ch.  D.  608.] 

In  this  case  an  application  had  been  made  to  a  Judge  at  Chambers  for  an  order 
that  the  plaintiff  recover  his  costs. 

The  affidavit  in  support  of  the  application  stated  that  the  action  was  brought  to 
recover  21.  14s.  3d.  for -goods  sold  and  [730]  delivered,  and  judgment  was  signed  in 
default  of  appearance. 

The  Company  was  in  course  of  being  wound  up  under  the  provisions  of  the 
Companies' Act,  1862,  and  the  action  was  brought  by  the  official  liquidator  in  the 
name  and  on  behalf  of  the  Company. 

At  the  time  of  the  commencement  of  the  action,  the  liquidator  dwelt  in  the  county 
of  Middlesex,  and  carried  on  business  in  the  city  of  London,  and  he  dwelt  and  carried 
on  business  at  the  city  of  Bristol,  the  respective  dwelling  and  places  of  business  being 
more  than  twenty  miles  apart  from  each  other.  The  plaintiffs  were  a  Company  regis- 
tered and  incorporated  under  the  "Joint  Stock  Companies  Acts,  1856,  1857."  The 
objects  for  which  the  Company  was  established  were,  the  quarrying  and  calcining  of 
limestone  and  gypsum,  and  the  making  and  vending  of  lime ;  the  manufacture  of 
plaster  of  Paris,  and  the  purchasing,  leasing,  or  otherwise  acquiring  and  holding  of 
any  freehold  or  leasehold  lands  or  houses,  quarries,  mines,  or  mineral  rights  in  the 
county  of  Somerset,  or  elsewhere  in  England  and  Wales ;  and  generally  the  perform- 
ance of  all  such  acts,  matters  and  things  as  were  incidental  or  otherwise  conducive  to 
the  attainment  of  the  before  mentioned  objects,  or  any  of  them,  and  such  additional 
or  extended  objects  as  the  Company  might  from  time  to  time  by  special  resolution 
determine  and  resolve. 

By  Article  2  of  the  Memorandum  of  Association  of  the  Company  it  was  provided 
that  the  registered  office  of  the  Company  shall  be  established  in  England,  and  the 
registered  office  is  at  No.  2  Winchester  Buildings,  in  the  city  of  London,  more  than 
twenty  miles  from  the  defendant's  dwelling  and  place  of  business.  Previously  to  the 
resolution  of  the  shareholders  to  wind  up  voluntarily  the  Company,  and  whilst  the 
Company  continued  to  carry  out  the  [731]  objects  for  which  it  was  established,  the 
office  of  the  secretary  of  the  Company  was  at  No.  2  Winchester  Buildings,  where 
alone  the  meetings  of  the  directors  of  the  Company  were  held,  and  where  all  their 
business  was  transacted  for  the  regulation  and  guidance  of  the  undertaking. 

At  the  time  of  the  commencement  of  the  action  no  works  were  being  carried  on  by 
the  Company  or  by  the  liquidator,  other  than  selling  the  lime  and  cement  previously 
manufactured,  and  there  was  no  agent  or  servant  of  the  Company,  or  any  other  person, 
at  the  works  or  elsewhere,  within  twenty  miles  from  the  dwelling  or  place  of  business 
of  the  defendant,  authorized  to  commence  proceedings  for  the  recovery  of  any  debt 
due  to  the  Company  or  to  settle  or  adjust  the  same. 

The  affidavit  of  the  defendant  in  answer  to  the  application  stated  that  the  action 
was  brought  to  recover  21.  14s.  3d.  for  goods  sold  and  delivered  at  the  works  of  the 
Company  situate  at  Keynsham,  in  Somersetshire ;  and  that  the  defendant's  place  of 
business  and  residence  were  not  more  than  seven  miles  from  the  Company's  works, 
and,  as  well  as  the  defendant's  works,  were  within  the  jurisdiction  of  the  County  Court 
of  Gloucestershire  holden  at  Bristol. 
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The  learned  Judge  at  Chambers  having  referred  the  matter  to  the  Court, 

Oppenheira  now  moved  for  a  rule  calling  on  the  defendant  to  shew  cause  why  the 
Court  should  not  direct  that  the  plaintiffs  shall  recover  their  costs.  The  question  is 
whether  the  plaintiflfs  "dwell,"  within  the  meaning  of  that  word  in  the  9  &  10  Vict, 
c.  75,  s.  128,  at  their  registered  office  in  London,  or  at  Keynsham  in  Somersetshire, 
where  the  lime  was  manufactured  and  sold  to  the  defendant.  A  railway  Company 
"dwells  "  at  the  principal  place  where  its  business  is  carried  on,  and  not  at  the  stations 
where  the  passengers  are  booked  :  Adams  v.  The  Gi'eai  Western  Railway  Com-\12Z]-pany 
(6  H.  &  N.  404) ;  Shids  v.  The  Great  Northern  Railway  Company  (4  B.  &  S.  326). 
[Pollock,  C.  B.  The  case  of  a  railway  Company  in  sui  generis.  Here  the  plaintiffs 
do  not  carry  on  business  at  the  office  where  the  directors  meet,  but  at  the  place  where 
the  goods  are  manufactured  and  sold.]  There  is  this  analogy  between  the  two  cases ; 
a  railway  Company  books  passengers  at  the  various  stations  on  their  line,  and  has  a 
principal  place  of  business ;  this  Company  manufactures  and  sells  their  goods'at  various 
places  in  the  country  and  has  a  registered  office  in  London.  Taylor  v.  The  Crowland 
Gas  and  Coke  Company  (11  Exch.  1)  decided  that  a  joint  stock  Company  completely 
registered  under  the  7  &  8  Vict.  c.  110,  "dwells"  at  the  place  where  its  business  is 
carried  on,  but  still  the  question  remains,  where  does  a  Company  in  a  case  of  this  kind 
carry  on  its  business  ?  The  19  &  20  Vict.  c.  47,  s.  28,  requires  the  Company  to  have 
a  registered  office  to  which  all  communications  and  notices  may  be  addressed,  and 
therefore  that  must  be  considered  as  the  place  where  its  business  is  carried  on.  More- 
over, the  Company  is  being  wound  up  under  "The  Companies  Act,  1862"  (25  & 
26  Vict.  c.  89).  The  92nd  section  of  that  Act  provides  for  the  appointment  of  official 
liquidators;  and  by  the  133rd  section  (5)  upon  the  appointment  of  liquidators  all  the 
power  of  the  directors  shall  cease ;  so  that  at  the  time  the  action  was  commenced  the 
business  was  carried  on  by  the  official  liquidator,  who  resided  more  than  twenty  miles 
from  the  defendant.  [Channell,  B.  The  official  liquidator  is  only  substituted  for  the 
Company,  and  brings  the  action  for  them.] 

Lumley  Smith  appeared  to  shew  cause  in  the  first  instance ;  but  was  not  called 
upon  to  argue. 

Pollock,  C.  B.  I  am  of  opinion  that  there  ought  to  [733]  be  no  rule.  The 
authorities  cited  with  reference  to  railway  Companies  are  not  applicable.  There  may 
be  difficulty  in  applying  the  Act  to  those  cases,  and  in  all  probability  when  it  passed 
the  legislature  never  contemplated  the  case  of  a  railway  Company  having  a  multitude 
of  stations,  some  of  them  more  than  a  hundred  miles  distant  from  others ;  and  the 
Courts  have  construed  the  Act  in  the  best  way  they  could  under  the  circumstances. 
But  in  my  judgment  that  furnishes  no  rule  whatever  for  the  plain  case  of  a  Company 
having  a  place  of  business  where  they  manufacture  an  article  and  there  sell  and  deliver 
it  to  persons  residing  in  the  neighbourhood,  as  this  Company  did.  It  is  said  that  a 
person  who  has  bought  of  them  a  few  shillings  worth  of  goods  may  be  sued  in  the 
Courts  of  Westminster  Hall  because  the  Company  have  an  office  in  London  where  the 
directors  meet  for  the  purpose  of  conducting  the  affairs  of  the  Company.  It  seems  to 
me  that  affords  no  ground  whatever  for  holding  that  there  is  a  concurrent  jurisdiction, 
when  the  goods  are  manufactured  and  sold  at  Keynsham  to  a  tradesman  residing  at 
Bristol. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  the  plaintiffs 
"  dwell "  more  than  twenty  miles  from  the  defendant  within  the  meaning  of  the  9  & 
10  Vict.  c.  95,  s.  128.  The  plaintiffs  are  a  corporation,  and  the  case  of  Taylor  v.  Tlie 
Cro^oland  Gas  and  Coke  Company  (11  Exch.  1)  is  an  authority  that  a  corporation  dwells 
at  the  place  where  its  business  is  carried  on.  Then  the  question  arises,  where  did  this 
corporation  carry  on  its  business?  It  is  impossible  to  say  that  they  carried  it  on 
elsewhere  than  where  they  made  and  sold  the  article  for  the  price  of  which  the  action 
is  brought,  and  that  was  at  Keynsham.  I  think  that  the  office  in  London  was  merely 
a  place  where  the  directors  met  for  their  own  convenience,  not  the  place  where  the 
[734]  business  of  the  Company  was  carried  on.  Then  it  is  said  that  the  liquidator  is 
the  real  plaintiff,  and  he  lives  and  carries  on  his  business  in  London ;  but  he  is  only 
suing  on  behalf  of  the  Company,  who,  at  the  time  the  debt  was  incurred  and  the  action 
commenced,  carried  on  their  business  at  a  distance  of  only  seven  miles  from  the 
defendant's  residence  and  place  of  business. 

Channell,  B.  I  am  clearly  of  the  same  opinion,  I  think  that  the  decisions  as 
Vo  railway  Companies  are  not  applicable,  for  the  reason  given  by  the  Lord  Chief  Bjiron. 
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I  agree  with  my  brother  Bramwell,  that  this  Company  carried  on  its  business  at  the 
place  where  it  manufactured  and  sold  the  goods,  not  at  the  place  where  the  directors 
met  for  their  own  convenience.  With  regard  to  the  point  that  these  proceedings  are 
conducted  by  an  official  liquidator  appointed  under  "The  Companies  Act,  1862,"  that 
seems  to  me  to  make  no  difference.  If  the  Company  were  not  in  the  course  of  being 
wound  up,  and  the  proceedings  had  been  carried  on  by  the  directors,  the  defendant 
would  have  had  a  right  to  say  that  he  ought  to  have  been  sued  in  the  County  Court ; 
and  I  am  clearly  of  opinion  that  he  is  not  deprived  of  that  right  because  the  Company 
are  obliged  to  wind  up  their  affairs. 

PiGOTT,  B.  I  am  of  the  same  opinion.  In  the  case  of  Shiels  v.  The  Great  Nortlwn 
Bmlway  Company  (4  B.  &  S.  326)  Mr.  Justice  Hill  points  out  that  in  a  certain  sense 
a  railway  Company  carries  on  its  business  at  every  station  in  the  kingdom  where  it 
makes  contracts  for  the  conveyance  of  passengers  or  goods,  but  not  in  the  sense  in 
which  the  expression  "carry  on  his  business"  is  used  in  the  9  &  10  Vict.  c.  95.  But 
this  Company  carried  on  their  business,  in  every  sense,  at  Keynsham,  and  not  at  their 
office  in  London. 

Rule  refused. 


[735]  Dickinson,  Administratrix  of  Dickinson,  Deceased  v.  The  North  Eastern 
Railway  Company.  Nov.  6,  1863.— A  bastard  is  not  a  "child  "  within  sect.  2 
of  the  9  &  10  Vict.  c.  93,  and  can  therefore  maintain  no  action  under  that  statute. 

[S.  C.  33  L.  J.  Ex.  91 ;  12  W.  R.  52 ;  9  L.  T.  299.] 

This  was  an  action  brought  under  the  statute  9  &  10  Viet,  c.  93,  by  the  plaintiff, 
as  administratrix  of  Hannah  Dickinson,  deceased,  on  behalf  of  herself  as  the  mother, 
and  of  William  Dickinson  as  the  child,  of  the  said  Hannah  Dickinson. 

The  defendant  pleaded  that  the  plaintiff  was  not  the  mother,  and  the  said  William 
Dickinson  was  not  the  child,  of  the  said  Hannah  Dickinson,  deceased,  as  alleged. 

At  the  trial,  before  Mellor,  J.,  at  the  Durham  Summer  Assizes,  1863,  it  appeared 
that  William  Dickinson  had  been  entirely  maintained  and  supported  by  his  mother 
Hannah  Dickinson,  but  that  he  was  an  illegitimate  child.  Hannah  Dickinson  was 
the  legitimate  daughter  of  the  plaintiff.  The  learned  Judge  ruled  that  no  damages 
could  be  recovered  for  the  benefit  of  William  Dickinson,  and  directed  the  jury  to  give 
damages  for  the  plaintiff's  benefit  only. 

Price  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  "  Child,"  in  the 
2nd  section  of  the  9  &  10  Vict.  c.  93,  includes  an  illegitimate  child.  The  legislature 
intended  the  right  of  action  to  be  co-extensive  with  the  moral  right  to  support.  The 
legal  right  to  support  cannot  be  the  test  of  what  class  of  persons  can  maintain  this 
action.  Under  the  Poor  Laws  a  child,  whether  legitimate  or  illegitimate,  has  a  legal 
right  to  support  from  his  parent.  But  at  common  law  he  has  no  such  legal  right  in 
either  case.  The  5th  section  of  the  9  &  10  Vict.  c.  93,  which  extends  the  ordinary 
meaning  of  the  [736]  word  "child"  so  as  to  include  a  stepchild,  shews  that  the  benefit 
of  the  enactment  is  not  confined  to  blood  relations.  In  Dickenson  v.  Wright  (5  H.  &  N. 
401),  and  in  error  Clarice  and  Others,  Representatives  of  Dickenson,  Deceased  v.  Wright 
(6  H.  &  N.  849),  the  moral  obligation  of  a  mother  to  provide  for  her  illegitimate 
children  was  considered  in  the  judgment  of  both  Courts  to  be  as  binding  as  if  the 
children  were  legitimate.  The  point  there  decided  was,  that  a  limitation  in  a  marriage 
settlement  to  an  illegitimate  child  of  the  settlor  was  not  void  against  subsequent  pur- 
chasers under  27  Eliz.  c.  4.  For  many  purposes  the  law  recognises  the  relationship  of 
a  bastard  to  his  parent.  Thus  a  marriage  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity  is  not  the  less  null  and  void  because  one  of  the  parties  is 
illegitimate:  Hains  v.  Jeffel  (1  Ld.  Raym.  68);  Regina  v.  Brighton  (1  B.  &  S.  447). 
Illegitimate  children  have  been  held  to  take  under  a  devise  to  "children":  Jarman 
on  Wills,  3rd  ed.,  vol.  2,  c.  31,  p.  211,  citing  Gill  v.  Shelley  (2  Russ.  &  My.  336). 
[Bramwell,  B.  In  that  case  the  devise  was  to  the  children  of  a  person  who,  before 
the  will  was  made,  had  died,  leaving  only  one  legitimate  child  and  one  illegitimate. 
Pollock,  C.  B.  In  Hawkins  on  the  Construction  of  Wills,  c.  8,  p.  80,  the  rule  is  thus 
stated :  "  A  gift  to  children  means  legitimate  children  only,  unless  it  appears,  from 
the  context  or  from  circumstances,  that  illegitimate  children  must  have  been  intended." 
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But  beyond  all  doubt  in  the  construction  of  this  act  of  parliament  the  word  "  child  " 
means  legitimate  child  only.]     He  also  referred  to  Follit  v.  Koeizow  (29  L.  J.  M.  C.  128). 

Per  Curiam. (^)     The  rule  must  be  refused. 

Rule  refused. 

[737]    Michaelmas  Vacation,  27  Vict. 

Ex  PARTE  Belk.  Dec.  7,  1863.— The  provisions  of  the  6  &  7  Vict.  c.  73,  ss.  8,  9, 
as  to  filing  within  six  months  an  affidavit  of  the  execution  of  articles  of  clerkship 
and  enrolling  them,  are  not  merely  for  the  purposes  of  the  revenue,  but  also  for 
securing  the  fitness  of  persons  to  be  admitted  as  attorneys,  and  therefore,  if  the 
omission  has  been  wilful,  although  the  duty  and  penalty  has  been  paid,  the  Court  will 
not  allow  the  service  to  be  computed  from  the  execution  of  the  articles  of  clerkship. 
— Where  a  clerk  served  without  having  paid  the  stamp  duty  or  enrolled  his  articles, 
partly  in  consequence  of  disappointment  in  receiving  money  which  his  father  had 
promised  him,  and  partly  in  consequence  of  an  opinion  of  counsel,  but  after  the 
expiration  of  the  articles  paid  the  duty  and  a  penalty  of  501.,  the  Court  refused 
to  allow  more  than  two  years'  service  under  the  articles. 

[S.  C.  33  L.  J.  Ex.  73;  10  Jur.  (N.  S.)  348;  12  W.  R.  362;  9  L.  T.  516.] 

This  was  an  application  to  the  Court  to  allow  the  service  of  George  Belk,  under 
articles  of  clerkship  to  an  attorney,  to  be  reckoned  to  have  commenced  and  be  com- 
puted from  the  execution  of  the  articles. 

The  affidavit  of  the  applicant  stated  that  previous  to  October,  1857,  he  had  been 
engaged  as  clerk  in  the  office  of  an  attorney  and  solicitor  for  several  years,  and  being 
about  twenty-four  years  of  age,  and  about  to  be  married,  was  desirous  of  being  articled, 
and  explained  to  his  father  his  position  relative  to  pecuniary  matters,  and  stated  to 
him  as  the  fact  was,  that  deponent  would  have  about  551.  towards  the  amount 
required  for  the  payment  of  the  stamp  duty  on  his  articles,  whereupon  his  father 
promised  that  he  would  find  him  the  rest  of  the  money  before  the  end  of  the  ensuing 
six  months,  and  advised  him  to  get  his  articles  completed  at  once. 

In  pursuance  of  such  promise,  and  in  full  reliance  that  it  would  be  kept,  he 
immediately  entered  into  a  negotiation  with  John  Smith,  of  Nottingham,  to  serve  him 
as  an  articled  clerk  for  five  years,  and  articles  of  clerkship  were  accordingly  drawn  up, 
and  signed  by  deponent  and  the  said  Smith,  on  the  4th  November,  1857. 

The  applicant  duly  entered  upon  the  service  under  the  [738]  said  articles,  and 
shortly  before  the  expiration  of  the  first  six  months  of  the  service  he  applied  to  his 
father  for  the  sum  of  251.,  promised  to  him  as  aforesaid,  and  he  then  informed 
deponent  that  he  was  sorry  that,  in  consequence  of  a  loss  which  he  had  sustained 
upon  contracts  he  had  been  engaged  in,  he  was  not  able  to  let  deponent  have  the 
money,  and  that  the  matter  must  stand  over  for  a  time,  and  he  would  advance  it  as 
soon  as  he  could. 

In  consequence  of  the  disappointment  in  the  performance  of  his  father's  promise, 
deponent  was  unable  to  pay  the  stamp  duty  at  the  time  required,  and  there  appeared 
to  be  no  other  course  to  pursue  than  to  serve  as  he  had  covenanted  to  do  under  the 
articles  of  clerkship,  and  to  apply  to  the  Lords  Commissioners  of  the  Treasury  for 
leave  to  have  his  articles  stamped  as  soon  as  he  should  be  able  to  pay  the  duty  and 
penalty,  in  pursuance  of  the  statute  19  &  20  Vict.  c.  81. 

A  short  time  after  the  expiration  of  the  six  months,  in  consequence  of  having  some 
doubts  whether  it  would  not  be  advisable  for  him  to  enter  into  new  articles  of  clerk- 
ship, deponent  consulted  a  barrister  on  the  Midland  Circuit  on  the  subject,  and  he 
advised  the  applicant  that  it  was  not  necessary  that  he  should  enter  into  any  new 
articles,  but  if  he  obtained  authority  to  stamp  the  existing  articles  under  the  said 
statute,  and  paid  the  duty  and  statutory  penalty,  the  articles  would  be  valid  and 
effectual. 

In  consequence  of  this  advice,  and  his  own  firm  belief  that  such  would  be  the  case, 
he  continued  to  serve  under  the  articles  with  the  intention  of  applying  to  have  them 
stamped  under  the  said  statute  jvs  soon  as  his  father  advanced  the  money,  or  deponent 
was  in  a  condition  to  pay  it  from  his  own  resources.     He  continued  for  a  considerable 

(ci)  Pollock,  C,  B.,  Bramwell,  B.,  Channell,  B.,  and  Pigott,  B. 
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time  under  the  belief  that  his  father  would  perform  his  promise,  but  finding  that  he 
did  not  advance  the  money  [739]  and  that  a  larger  sum  had  become  necessary  to  cover 
the  penalty  as  well  as  the  duty,  and  being  anxious  to  put  an  end  to  the  unpleasantness 
which  had  arisen  in  consequence  of  his  father  not  advancing  the  money,  he  ultimately, 
in  the  latter  end  of  last  year,  was  enabled  to  borrow,  on  a  mortgage  of  a  small  freehold 
property  belonging  to  him,  but  which  he  had  not  been  able  previously  to  make  avail- 
able for  the  purpose,  a  sufficient  sum  to  enable  him  to  pay  the  duty  and  penalty. 

In  November  last,  he  presented  a  memorial  to  the  Lords  of  the  Treasury,  and 
obtained  leave  to  stamp  the  articles  by  payment  of  801.  for  the  duty,  and  501.  for  the 
penalty,  which  duty  and  penalty  have  been  paid,  and  the  said  articles  duly  stamped. 

-Deponent  did  not  enter  into  the  articles  or  refrain  from  stamping  the  same  at  the 
proper  time  with  any  fraudulent  design  or  as  a  mere  matter  of  speculation,  but  in 
perfect  good  faith,  and  with  the  full  intention  of  paying,  and  a  full  expectation  of 
being  able  to  pay,  the  duty  within  the  proper  time ;  and  the  omission  to  stamp  his 
articles  at  an  earlier  period  was  owing  solely  and  entirely  to  the  non-performance  of 
his  father's  promise  (which  was  wholly  unforeseen  and  unexpected  by  deponent),  and 
his  own  inability  to  pay  the  duty  and  penalty  until  he  was  enabled  to  do  so  out  of  his 
own  resources ;  and  he  had  paid  the  duty  and  penalty  in  the  full  belief  (acting  on  the 
advice  which  he  had  received)  that  it  would  give  validity  and  effect  to  the  service 
under  the  said  articles. 

Deponent  had  faithfully  served  the  said  J.  Smith  under  the  said  articles  of  clerk- 
ship, and  had  not  engaged  in  any  other  profession,  trade,  avocation  or  calling  whatso- 
ever during  the  said  term,  except  that  he  was  the  Colour-Sergeant  in  a  Company  of 
Volunteer  Rifles. 

There  was  also  an  affidavit  to  the  same  effect  by  the  [740]  father  of  the  applicant ; 
and  the  attorney  to  whom  he  was  articled  deposed  to  the  service,  and  to  his  belief  that 
the  articles  were  not  entered  into  by  the  applicant  as  a  mere  matter  of  speculation,  but 
solely  with  a  view  to  his  being  admitted  as  an  attorney. 

Hayes,  Serjt.,  in  support  of  the  application. (a)  By  the  6  &  7  Vict.  c.  73,  s.  8,  an 
affidavit  of  the  execution  of  articles  of  clerkship  shall  be  made  and  filed,  within  six 
months  after  the  execution  of  the  contract,  with  the  officer  appointed  for  that  purpose, 
who  shall  thereupon  enrol  and  register  the  contract.  The  9th  section  provides,  "  that 
in  case  such  affidavit  be  not  filed  within  such  six  months  the  same  may  be  filed  by 
the  said  officer  after  the  expiration  thereof,  but  the  service  of  such  clerk  shall  be 
reckoned  to  commence  and  be  computed  from  the  day  of  filing  such  affidavit,  unless 
one  of  the  said  Courts  of  law  or  equity  shall  otherwise  order."  Under  the  34  Geo.  3, 
c.  14,  s.  2,  if  the  articles  of  clerkship  were  not  enrolled  within  six  months  after  their 
execution  the  service  only  commenced  from  the  time  of  the  enrolment.  That  enact- 
ment was  imperative,  and  the  Court  had  no  power  to  order  an  enrolment  nunc  pro 
tunc:  Ex  parte  Pilgrim  (1  B.  &  C.  264).  The  7  Geo.  4,  c.  44,  s.  1,  provided  an 
indemnity  for  peisons  who  had  paid  the  stamp  duties  within  six  months  after  the 
execution  of  the  articles  of  clerkship,  but  had  omitted  to  file  an  affidavit  of  their 
execution,  or  to  enrol  them.  But  section  4  prohibited  the  Comrais-sioners  of  Stamps 
from  stamping  any  articles  of  clerkship  after  the  expiration  of  six  months  from  their 
date.  The  7  &  8  Vict.  c.  86,  which  was  also  an  Act  of  indemnity,  by  section  3 
repealed  the  provisions  of  the  34  Geo.  3,  c.  14,  s.  2,  as  to  enrolment  of  articles  of 
clerkship.  By  section  2,  if  articles  [741]  of  clerkship  have  not  been  enrolled  within 
the  time  allowed,  the  Court  may  order  that  the  service  shall  be  reckoned  to  commence 
and  be  computed  from  the  execution  of  the  contract,  or  from  any  subsequent  period 
prior  to  such  enrolment.  The  19  &  20  Vict.  c.  81,  s.  3,  enabled  the  Commissioners 
of  Inland  Revenue,  notwithstanding  the  7  Geo.  4,  c.  44,  s.  4,  in  case  they  were  directed 
so  to  do  by  the  Commissioners  of  the  Treasury,  to  stamp  articles  of  clerkship  upon 
payment  of  the  duty  and  a  penalty  according  to  a  graduated  scale,  which  is  501.  when 
the  articles  are  brought  to  be  stamped  after  four  years  from  their  date.  Therefore, 
as  regards  the  stamp  duty,  this  is  purely  a  fiscal  question,  and  a  discretion  having 
been  vested  in  the  Lords  of  the  Treasury,  they  have  exercised  it  and  ordered  the 
articles  to  be  stamped  on  payment  of  the  duty  and  penalty.  Unless  this  application 
be  granted,  the  applicant  will  have  paid  the  penalty  without  obtaining  any  benefit. 
[Bramwell,  B.     I  do  not  see  why  the  Lords  of  the  Treasury  should  not  sanction  the 

(a)  Nov.  13.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Pigott,  B. 
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payment  for  the  purposes  of  the  revenue,  and  the  Court  exercise  their  discretion  in 
refusing  the  application  where  there  has  been  a  wilful  omission  to  stamp  within  the 
proper  time.  Channell,  B,  I  protest  against  the  argument  that,  because  the  duty 
and  penalty  have  been  paid,  the  Court  has  no  discretion  in  the  matter.]  Payment  of 
the  penalty  gave  a  retrospective  validity  to  the  articles  of  clerkship.  The  omission 
to  stamp  was  not  wilful,  but  arose  from  unforeseen  circumstances.  The  authorities 
are  in  favour  of  the  applicant.  In  Ex  parte  Norton  (26  L.  J.  Q.  B.  24),  where  the 
articles  of  clerkship  had  not  been  stamped  within  six  months  from  their  execution, 
but  were  subsequently  stamped  under  the  19  <fe  20  Vict.  c.  81,  s.  3,  and  enrolled,  the 
Court  allowed  the  service  under  them  to  be  computed  from  the  date  of  their  execu- 
tion. In  Ex  parte  Bishop  (9  C.  B.  N.  S,  150)  the  same  course  was  [742]  adopted, 
upon  the  Court  being  satisfied  that  the  nonpayment  of  the  duty  at  the  proper  time 
arose  from  unforeseen  emergency,  and  not  from  intentional  neglect  or  design.  The 
principle  of  that  decision  was  recognised  and  adopted  in  Ex  parte  Herbert  (1  B.  &  S. 
825),  where  Cockburn,  C.  J.,  and  Wightman,  J.,  considered  that  as  the  Lords  of  the 
Treasury,  who  are  guardians  of  the  revenue,  had  thought  fit  to  allow  the  articles  to 
be  stamped,  the  Court  ought  not  to  interfere  with  their  discretion.  In  Exparte  Breden 
(2  B.  &  S.  649)  the  Court  of  Queen's  Bench  refused  to  allow  the  service  under  the 
articles  to  be  computed  from  the  date  of  their  execution,  but  a  similar  application 
having  been  made  to  the  Court  of  Common  Pleas,  an  affidavit  stating  additional  facts, 
that  Court,  after  conferring  with  the  Court  of  Queen's  Bench,  granted  the  application  : 
In  re  Breden  ( 1 2  C.  B.  N.  S.  351).  This  case  is  not  distinguishable.  In  Ex  parte  Edwards 
(32  L.  J.  C.  P.  213)  the  application  was  refused,  because  the  Court  were  of  opinion 
that  the  clerk  at  the  time  he  articled  himself  had  not  any  reasonable  expectation  that 
the  money  would  be  forthcoming.  At  all  events,  the  Court  may  allow  a  portion  of 
the  service  under  the  articles :  Ex  parte  Broster  ;{e)  Chit.  Arch.  Prac,  vol.  1,  p.  35. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  after  consulting  with  the  Judges  of  the  Queen's 
Bench,  we  think  the  application  may  be  granted  ;  the  service  under  the  ailicles  to  be 
reckoned  to  have  commenced  and  be  computed  from  the  expiration  of  three  years 
from  their  date.  The  applicant,  therefore,  will  have  the  benefit  of  the  stamp  on  the 
articles,  and  of  two  years  of  the  service  already  had  under  them. 

[743]  Our  opinion  is  that  the  provisions  for  the  filing  of  the  affidavit  and  the 
enrolment  and  registration  of  the  contract  in  6  &  7  Vict.  c.  73,  ss.  8  &  9,  are  not 
merely  for  the  purposes  of  the  revenue,  but  also  for  assisting  in  securing  the  due 
fitness  of  the  persons  who  are  to  be  admitted  as  attornies.  It  seems  to  us,  therefore, 
that  it  is  not  enough  that  the  Treasury  is  satisfied,  but  that  we  ought  to  take  care 
that  the  other  objects  of  the  statute  are  not  frustrated ;  and,  consequently,  if  it 
appeared  that  the  omission  to  stamp  the  articles,  and  so  to  enrol  and  register  them 
and  the  affidavit,  was  wilful  on  the  part  of  the  clerk,  whether  to  save  the  stamp,  or 
for  any  other  reason,  we  should  not  interfere  to  assist  him.  In  other  words,  we  think 
we  must  consider  the  question  as  we  should  if  the  articles  had  been  properly  stamped 
at  first,  but  the  affidavit  not  made,  and  the  articles  not  enrolled  or  registered  by  the 
clerk's  desire ;  except,  of  course,  that  as  the  cause  of  such  non-enrolment  and  regis- 
tration must  be  regarded,  we  must  look  at  the  want  of  stamp  in  this  case  as  the  cause. 
The  continued  service  under  the  unstamped  articles  was  with  notice  and  was  wilful ; 
but  there  is  an  affidavit  that  the  omission  to  stamp,  enrol  and  register  was  not  wilful, 
and  was  the  result  of  what  has  been  called  an  "  emergency,"  and  partly  in  consequence 
of  an  opinion  given  by  a  learned  counsel.  We,  therefore,  think  some  relief  may  be 
given  ;  but  the  explanation  is  to  such  an  extent  unsatisfactory,  and  it  is  so  desirable 
to  prevent  the  recurrence  of  such  proceedings,  that  we  think  it  right  that  only  two 
years  of  service  shall  count,  and  that  the  service  under  the  articles  of  clerkship  be 
reckoned  to  have  commenced  and  be  computed  from  the  expiration  of  three  years 
from  their  date  (see  Ex  parte  JVilson,  4  B.  &  S.  889). 

Rule  accordingly. 

(e)  Bail  Court,  cor.  Coleridge,  J.,  25th  April,  1850. 
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[744]  Hughes  v.  Macfie  and  Others.  Abbott  v.  Macfie  and  Others. 
Dec.  7,  1863. — The  defendants  were  the  occupiers  of  a  warehouse  on  one  side 
of  a  street  into  which  their  cellar  opened.  The  public  had  a  right  of  way  over 
the  whole  street  subject  to  the  existence  of  the  cellar,  but  the  only  flagged  foot- 
path was  on  the  other  side.  The  defendants  took  off  the  lid  which  covered  their 
cellar  and  left  it  nearly  upright  against  their  wall.  A  child  jumped  from  the  lid 
and  pulled  it  over,  injuring  himself  and  another  child.  Held :  That  the  defen- 
dants were  not  liable  at  the  suit  of  the  first  child,  who  had  volunUvrily  meddled 
for  no  lawful  purpose  with  that  which,  if  left  alone,  would  not  have  hurt  him  ; 
«  but  that  they  were  liable  at  the  suit  of  the  second  child,  if  not  a  joint  actor  with 
the  first. 

[S.  C.  33  L.  J.  Ex.  177 ;  10  Jur.  (N.  S.)  682 ;  12  W.  R.  315  ;  9  L.  T.  513. 
Applied,  Clark  v.  Chambers,  1878,  3  Q.  B.  D.  333.] 

These  two  actions  were  tried  together  before  the  Assessor  of  the  Court  of  Passage 
of  the  borough  of  Liverpool. 

The  pleadings  in  both  actions  were  the  same,  and  the  plaintiff  in  each  action  being 
an  infant  sued  by  his  next  friend. 

The  second  count  of  the  declaration  (which  was  the  count  relied  on)  stated  that 
the  defendants  by  their  servants,  on  the  1st  of  June,  A.D.  1863,  so  wrongfully, 
negligently  and  improperly  put,  placed,  and  managed  a  certain  cellar  lid  in  a  certain 
public  highway  along  which  the  plaintiff  was  then  lawfully  passing,  that  the  said  cellar 
lid  fell  upon  and  struck  against  the  plaintiff,  whereby  he  was  thrown  down  and 
permanently  injured  &c. 

Pleas.     First :  Not  guilty. 

Third.  That  the  alleged  injuries  were  caused  by  the  negligence  and  improper 
conduct  of  the  plaintiff,  and  not  otherwise. 

At  the  trial  the  case  opened  by  the  plaintiff's  counsel  and  partly  proved  was  as 
follows : — The  defendants  carried  on  the  business  of  sugar  refiners,  and  their  warehouse 
formed  for  some  distance  the  side  of  a  public  street  in  Liverpool.  The  cellar  of  the 
warehouse  extended  under  the  street,  and  opened  into  it,  and  through  the  opening  the 
defendants'  sugar  casks  were  let  up  and  down  by  the  defendants'  work-[745]-men  in 
the  regular  course  of  business.  The  opening,  when  not  required  for  this  purpose,  was 
covered  by  a  large  wooden  flap  or  lid,  with  three  cross  bars  on  its  lower  face,  fitting 
into  stone  grooves  which  formed  its  support.  On  the  .side  of  the  street  where  the 
warehouse  was  there  was  no  flagged  footpath,  but  the  gutter  ran  along  at  a  distance 
of  six  feet  from  the  warehouse,  and  the  road  shelved  down  from  the  warehouse  to  the 
gutter.  The  flagged  footpath  in  ordinary  use  was  on  the  opposite  side  of  the  street. 
On  the  day  of  the  accident  the  defendants'  workmen  had  removed  the  flap  for  the 
/purpose  of  lowering  sugar  casks  into  the  cellar,  and  having  reared  it  against  the  wall, 
nearly  upright,  with  its  lower  face  (on  which  were  the  cross  bars)  towards  the  street, 
had  gone  away.  The  plaintiff,  a  child  seven  years  old,  was  playing  in  the  street  with 
other  children,  when  one  of  them,  a  child  of  five  years  old  (the  plaintiff  in  the  other 
action),  got  upon  the  cross  bars  of  the  flap,  and  in  jumping  down  caught  some  part  of 
the  flap  with  his  jacket  and  pulled  it  over  upon  himself  and  the  plaintiff. 

The  learned  Assessor  being  of  opinion  that  the  above  facts,  if  proved,  would  not 
render  the  defendants  liable,  directed  a  nonsuit  to  be  entered  in  both  actions. 

R.  G.  Williams,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  in  each  action  to 
set  aside  the  nonsuit,  and  for  a  new  trial,  upon  the  ground  that  there  was  evidence 
to  go  to  the  jury  that  the  defendants  were  responsible  for  the  injury  occasioned  to 
the  plaintiff. 

L.  Temple  and  Littler  shewed  cause  (Nov.  24).(a)  First,  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendants.  And,  secondly,  even  if  the  defendants' 
negligence  be  assumed,  the  action  is  not  maintainable.  The  [746]  plaintiff  Hughes, 
by  his  wrongful  act,  contributed  to  his  own  damage ;  or  rather  he  was  the  immediate 
cause  of  it.  Lynch  v.  Nurdin  (1  Q.  B.  29),  if  still  a  binding  authority,  is  on  that 
ground  distinguishable.  But  in  subsequent  cases  Lynch  v.  JSlurdin  has  been  commented 
on  with  disapproval,  if  not  expressly  overruled.     Thus,  in  Lygo  v.  Newbold  (9  Exch. 

(a)  Coram,  Pollock,  C.  B.,  Brarawell,  B.,  Channell,  B.,  and  Pigott,  B. 
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302),  Alderson,  B.,  says,  "The  negligence,  in  truth,  is  attributable  to  the  parent  who 
permits  the  child  to  be  at  large.  It  seems  strange  that  a  person  who  rides  in  his 
carriage  without  a  servant,  if  a  child  receives  an  injury  by  getting  up  behind  for  the 
purpose  of  having  a  ride,  should  be  liable  for  the  injury."  In  Singleton  v.  The  Eastern 
Counties  liailway  Company  (7  C.  B.  N.  S.  287)  it  was  held  that  an  infant  three  years 
old  having  strayed  on  the  Company's  railway  could  maintain  no  action  for  an  injury 
caused  by  a  passing  train,  although  there  was  a  rail  off  the  fence  through  which  it 
was  supposed  that  the  child  had  got  upon  the  railway.  In  Barnes  v.  Ward  (9  C.  B. 
392)  and  other  cases,  where  it  has  been  held  that  an  action  would  lie  at  the  suit  of 
a  person  who  has  sustained  an  injury  by  falling  in  the  night  time  into  a  hole  abutting 
on  a  public  highway,  the  ground  of  the  decision  has  been  that  there  could  in  such 
cases  be  no  available  notice  of  the  danger.  As  regards  the  plaintiff"  Abbott,  inasmuch 
as  he  was  playing  with  Hughes  when  the  accident  occurred  he  was  a  party  to  the  act 
which  caused  the  damage. 

McCulloch  and  K.  G.  Williams,  in  support  of  the  rule.(e)  First,  there  was  clear 
evidence  of  the  defendants'  negligence.  [747]  Prima  facie  the  right  of  passage 
enjoyed  by  the  public  extends  over  the  whole  space  between  the  fences  or  walls  which 
form  the  boundaries  of  the  road :  Tlie  Queen  v.  The  United  Kingdom  Electric  Telegraph 
Company  (2  B.  &  S.  647,  n.,  31  L.  J.  M.  C.  166).  This  right  of  passage  was  obstructed 
by  the  cellar  flap  of  the  defendants.  The  removal  of  the  flap  from  the  cellar  mouth 
and  the  placing  it  in  the  road,  if  lawful  at  all,  could  only  be  so  during  the  actual 
process  of  lowering  the  sugar  into  the  cellars  :  Rex  v.  Jones  (3  Campb.  230).  A  duty 
was  imposed  on  the  defendants  to  place  the  flap  in  such  a  position  as  to  avoid  danger 
to  the  public.  Either  it  should  have  been  fastened  to  the  wall  by  a  hook  or  other 
similar  contrivance,  or  it  should  have  been  laid  flat  upon  the  ground.  But,  secondly, 
assuming  the  defendants'  negligence,  the  question  arises  whether  either  of  the  plaintiffs 
has,  by  his  own  contributory  negligence,  disentitled  himself  to  recover.  As  regards 
the  plaintiff'  Hughes,  it  is  submitted  that  Lynch  v.  Nurdin  (1  Q.  B.  29)  is  express  that 
in  the  case  of  an  infant  plaintiff  of  tender  years  the  circumstance  that  he  was  a 
trespasser,  and  contributed  to  the  mischief  by  his  own  act,  will  not  necessarily  preclude 
the  maintenance  of  the  action.  And  in  its  circumstances  that  case  closely  resembles 
the  present.  Here,  as  there,  it  was  by  the  defendants'  negligence  that  the  plaintiff 
was  induced  to  do  the  wrongful  act  which  contributed  to  his  damage,  and  being  a 
young  child  he  might  reasonably  be  expected  to  act  without  any  great  amount  of  care 
or  prudence.  The  authority  of  Lynch  v.  Nurdin  (1  Q.  B.  29)  stands  unimpeached  by 
later  decisions.  The  case  suggested  by  Alderson,  B.,  in  Lygo  v.  Newhold  (9  Exch.  305), 
of  a  child  sustaining  an  injury  by  getting  up  behind  a  carriage  is  obviously  inap- 
plicable, [748]  since  it  involves  no  negligence  in  the  owner  of  the  carriage,  and 
Pollock,  C.  B.,  expressly  distinguished  Lynch  v.  Nurdin  from  the  case  then  under 
discussion.  So  again  in  Singletati  v.  The  Eastern  Counties  Railway  (7  C.  B.  N.  S.  287) 
the  judgments  of  the  Court  proceeded  upon  the  distinct  ground  that  there  was  a 
surmise  merely,  but  no  evidence,  of  the  defendants'  negligence.  As  regards  the 
plaintiff"  Abbott  the  authority  of  Illidge  v.  Goodwin  (5  C.  &  P.  190)  and  Dixon  v.  Bell 
(5  M.  &  Sel.  198)  is  decisive.  And  per  Lord  Denman  in  delivering  the  judgment  of 
the  Court,  in  Lynch  v.  Nurdin  (1  Q.  B.  35),  "If  I  am  guilty  of  negligence  in  leaving 
anything  dangerous  in  a  place  where  I  know  it  to  be  extremely  probable  that  some 
other  person  will  unjustifiably  set  it  in  motion  to  the  injury  of  a  third,  and  if  that 
injury  should  be  so  brought  about,  1  presume  that  the  sufferer  might  have  redress  by 
action  against  both  or  either  of  the  two,  but  unquestionably  against  the  first."  They 
also  referred  to  Fisher  v.  Browse  (2  B.  &  S.  770). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  The  two  cases  of  Hughes  v.  Macjie  and  Abbott  v.  Macjie  were  tried 
in  the  Passage  Court  at  Liverpool  before  the  Assessor,  who  in  each  case  nonsuited 
the  plaintiff".     The  facts  may  be  shortly  stated  thus :  — 

It  appeared  there  was  a  public  street  in  Liverpool,  over  the  whole  of  which,  from 
fence  to  fence,  the  public  had  a  right  of  way  subject  to  the  existence  of  certain  cellars. 

(e)  In  answer  to  a  question  from  the  Court  the  plaintiff"'3  couysel  admitted  that 
*or  the  purposes  of  the  rule  the  way  might  be  assumed  to  have  been  dedicated  to  the 
public  subject  to  the  existence  of  the  defendants'  cellar. 
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On  Olio  side  of  the  street  was  a  footpath  ;  on  the  other  side  no  footpath,  but  the  cellars 
alluded  to,  which  made  that  side  less  commodious  as  a  way.  Still,  the  public  had  the 
right  to  [749]  pass  there.  The  defendant,  who  was  the  occupier  of  a  house  and  cellar 
on  this  latter  side,  took  ofiF  the  flap  or  cover  of  his  cellar  and  placed  it  against  the  wall 
on  the  same  side,  nearly  upright,  so  that  it  could  easily  be  pulled  over.  It  may  be 
admitted  that  if  a  person,  in  passing  along  the  street,  had,  without  carelessness  (as,  for 
example,  by  his  dress  being  blown  against  it),  pulled  the  flap  over,  and  been  hurt 
thereby,  he  might  have  maintained  an  action  against  the  defendants  for  the  negligence 
or  wrong  in  placing  the  Hap  so  that,  without  any  negligence  in  the  plaintiff',  it  was 
likely  to  do,  and  had  done,  damage  to  him. 

In  the  case  in  which  Hughes  was  the  plaintiff,  the  flap  was  pulled  over  by  the 
plaintiff,  a  child  of  tender  years,  by  playing  on  it  and  jumping  from  it,  when  it  fell 
upon  him,  and  hurt  him  severely.  Had  he  been  an  adult,  it  is  clear  he  could  have 
maintained  no  action.  He  would  voluntarily  have  meddled  for  no  lawful  purpose  with 
that  which,  if  left  alone,  would  not  have  hurt  him.  He  would  therefore,  at  all  events, 
have  contributed  by  his  own  negligence  to  his  damage.  We  think  the  fact  of  the 
plaintiff  being  of  tender  years  make  no  difference.  His  touching  the  flap  was  for 
no  lawful  purpose,  and  if  he  could  maintain  the  action,  he  could  equally  do  so  if  the 
flap  had  been  placed  inside  the  defendants'  premises  within  sight  and  reach  of  the 
child.  As  far  as  the  child's  act  is  concerned,  he  had  no  more  right  to  touch  this  flap 
for  the  purpose  for  which  he  did  touch  it,  than  he  would  have  had  if  it  had  been  inside 
the  defendants'  premises.  Cases  were  referred  to,  supposed  to  be  in  favour  of  the 
plaintifl".  We  think  none  are  decisive  of  this  case,  and  no  case  establishes  a  principle 
opposed  to  our  view,  which  is,  that  thfe  nonsuit  was  right. 

As  to  the  other  action,  in  which  Abbott  was  plaintiff,  the  case  is  diflerent.  If  he 
was  playing  with  Hughes,  so  as  to  be  a  joint  actor  with  him,  he  cannot  maintain  this 
action.  [750]  If  not,  we  think  he  can,  as  his  injuries  would  then  be  the  result  of  the 
joint  negligence  of  Hughes  and  the  defendants.  How  this  is  does  not  appear ;  and 
we  think  as  to  his  case  there  ought  to  be  a  new  trial.(a) 

Rule  accordingly. 

RouTH  AND  Others  v.  Macmillan  and  Others.  Dec.  7,  1863. — The  defendants, 
shipowners  at  Liverpool,  by  power  of  attorney  appointed  G.  P.  their  agent,  inter 
alia,  to  charter  their  ship  "  Hannah  Eastee,"  or  employ  her  as  a  general  ship,  on 
such  terms  or  in  such  manner  as  he  should  think  proper,  and  generally  to  represent 
them  in  relation  to  the  premises,  and  to  the  said  brig,  her  management  or  sale, 
as  fully  as  if  they  were  personally  present.  The  "  Hannah  Eastee  "  had  been  an 
Al  ship  at  Lloyd's,  but  had  run  off  her  letter  before  the  power  was  executed  and 
was  not  described  as  Al  in  the  power.  The  plaintiffs,  British  subjects  and 
merchants  at  New  York,  having  an  order  from  England  for  a  cargo  of  wheat, 
chartered  the  "  Hannah  Eastee  "  to  carry  it  from  New  York  to  Gloucester.  The 
charter-party,  which  was  not  under  seal,  purported  to  be  made  between  the 
plaintiffs  and  G.  P.  agent  for  owners  of  the  Al  Br.  brig  "Hannah  Eastee  "  of 
Liverpool.  The  consignee  of  the  cargo,  on  learning  that  the  ship  was  not  Al  at 
Lloyd's,  refused  to  accept.  Ultimately  he  agreed  to  accept,  upon  the  plaintiffs' 
agent  in  England  undertaking  to  pay  the  extra  expense  of  insurance  in  conse- 
quence of  the  ship  not  being  Al.  The  cargo  arrived  safe.  In  an  action  for  breach 
of  warranty  of  the  ship's  class  the  plaintiffs  sought  to  recover  the  extra  expense 
of  insurance  which  they  had  repaid  their  agent. — Held  :  First,  that  the  descrip- 
tion in  the  charter-party  was  a  warranty  that  the  *'  Hannah  Eastee  "  was  at  the 
date  of  the  charter-party  an  Al  ship  at  Lloyd's  in  England. — Secondly,  that  the 
power  of  attorney  authorized  the  warranty. — Thirdly,  that  the  damage  which  the 
plaintiffs  had  sustained  was  legal  damage. 

[S.  C.  33  L.  J.  Ex.  38 ;  10  Jur.  (N.  S.)  158 ;  12  W.  R.  381 ;  9  L.  T.  541.] 

The  declaration  stated  that  in  parts  beyond  the  seas,  to  wit,  at  New  York  in 
America,  a  charter-party  was  made  and  entered  into  by  and  between  the  plaintiffs, 

(a)  The  case  of  Abbott  v.  Macfie  was  tried  a  second  time,  when  the  question  sub- 
mitted to  the  jury  was  in  accordance  with  the  above  judgment.  The  jury  found  a 
verdict  for  the  defendants. 
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therein  described  by  and  under  the  name,  style  and  firm  of  Messrs.  H.  L.  Routh  and 
Sons,  merchants,  of  New  York,  and  the  defendants,  by  one  Gilbert  Periam,  their  agent 
in  that  behalf,  and  therein  described  as  agent  for  the  owners  of  the  ship  therein 
mentioned.  (The  declaration  then  set  out  the  charter-party,  the  material  parts 
of  which  are  stated  post,  [751]  p.  752.)  Averments.  That  the  plaintiffs  loaded  the 
said  cargo  of  wheat  in  bulk,  at  New  York  aforesaid,  to  be  carried  from  New  York 
aforesaid  to  Gloucester  aforesaid,  according  to  the  said  charter-party,  and  under  and 
by  virtue  of  it;  and  they  did  and  performed  all  things  and  all  things  happened 
and  existed  to  entitle  them  to  a  performance  by  the  defendants  of  the  said  charter- 
party  in  respect  of  the  matters  hereinafter  alleged  not  to  have  been  performed 
by  them ;  and  the  said  terms  and  words  in  the  said  charter-party,  that  is  to  say, 
the  said  words  "of  the  Al  Br.  brig  'Hannah  Eastee'  of  Liverpool,"  were  by  the 
plaintilis  and  defendants,  as  the  time  of  the  making  of  the  said  chaterparty,  intended 
to  mean,  and  did  mean  (among  other  things),  that  the  said  brig  therein  described 
was  of  the  class  called  and  known  as  Al  at  Lloyd's,  and  the  defendants  by  the  said 
charter-party  warranted  that  the  said  vessel  was  of  that  class.  Breach.  That  the 
defendants  broke  the  said  charter-party  and  the  said  warranty  in  this,  to  wit,  that  the 
said  vessel  at  the  time  of  the  making  of  the  said  charter-party,  or  at  any  time  since, 
was  not  of  the  said  class.  And  the  plaintiffs  say  that  by  reason  of  the  premises, 
and  of  the  said  vessel  not  being  of  that  class,  they  could  not  procure  persons  to  insure 
the  said  cargo  against  damage  or  loss  whilst  on  board  the  said  vessel  during  the  said 
voyage  without  paying  extra  premiums,  and  monies  for  the  insurance  of  the  same. 
And  the  plaintiffs,  in  order  to  procure  such  insurance,  were  forced  and  obliged  to  pay, 
and  did  pay  divers  large  sums  of  money  for  premiums  of  insurance  to  divers  persons 
for  insuring  the  said  cargo  on  board  the  said  vessel  from  damage  or  loss  during  the 
said  voyage,  and  over  and  beyond  the  monies  and  premiums  which  they  otherwise 
would  have  had  to  pay  for  such  insurance  had  the  said  vessel  been  of  the  class  afore- 
said. And  the  defendants,  at  the  time  of  the  making  of  the  said  charter-party,  had 
[752]  notice  and  knowledge  that  the  plaintiffs  would  insure  the  said  cargo  on  board 
the  said  vessel  against  damage  and  loss  during  the  said  voyage,  and  the  plaintiffs 
were  and  are  by  means  of  the  premises  otherwise  damaged.(a) 

Pleas.  First,  a  denial  that  the  defendants  made  or  entered  into  the  said  charter- 
party  as  alleged. 

Second.  A  denial  that  the  said  words  in  that  behalf  mentioned  were  intended  to 
mean  or  did  mean  as  alleged. 

Third.  A  denial  of  the  warranty  alleged. 

Issues  thereon. 

At  the  trial,  before  Byles,  J.,  at  the  Bristol  Spring  Assizes,  1863,  the  following 
facts  appeared  : — The  plaintiflis  were  British  subjects,  carrying  on  business  as  merchants 
at  New  York,  and  the  defendants  shipowners  at  Liverpool.  In  December,  1861,  the 
plaintiffs  received  an  order,  through  Hellicar,  their  agent  at  Bristol,  for  1000  quarters 
of  wheat  for  the  firm  of  J.  &  H.  Adams,  who  carried  on  the  business  of  corn  merchants 
at  Gloucester  and  Bristol.  Accordingly,  on  the  6th  of  January,  1862,  the  plaintiffs 
chartered  the  "  Hannah  Eastee,"  from  New  York  to  Gloucester.  The  charter-party 
(so  far  as  material  to  the  present  question)  was  as  follows : — 

•*  This  charter-party  made  and  concluded  upon  in  the  city  of  New  York  this  6th 
day  of  January,  in  the  year  1862,  between  Gilbert  Periam,  agent  for  owners  of  the 
Al  Br.  brig  'Hannah  Eastee,'  of  Liverpool,  of  the  burthen  of  212  tons,  or  there- 
abouts, now  lying  in  the  harbour  of  New  York,  of  the  first  part,  and  Messrs.  H.  L. 
Routh  and  Sons,  merchants,  of  New  York,  of  the  second  part ;  Witnesseth  that  the 
said  party  of  the  first  part,  for  and  in  consideration  of  the  covenants  and  agreements 
hereinafter  [753]  mentioned  to  be  kept  and  performed  by  the  said  party  of  the  second 
part,  doth  covenant  and  agree  on  the  freighting  and  chartering  of  the  said  vessel  unto 
the  said  party  of  the  second  part,  for  a  voyage  from  the  port  of  New  York  to 
Gloucester  (England),  or  so  near  thereto  as  she  can  safely  get,  on  the  terms  following, 
that  is  to  say  : — 

"  First.  The  said  party  of  the  first  part  doth  engage  that  the  said  vessel  in  and 

(a)  There  was  a  second  count  for  fraudulently  representing  that  the  "  Hannah 
Eastee  "  was  classed  Al  at  Lloyd's,  but  no  evidence  was  offered  at  the  trial  in  support 
of  this  count. 
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during  the  said  voyage  shall  be  kept  tight,  staunch,  well-fitted,  tackled  and 
provided  with  every  requisite,  and  with  men  and  provisions  necessary  for  such  a 
voyage. 

*'  Second.  The  said  party  of  the  first  part  doth  further  engage  that  the  whole 
of  the  said  vessel  (with  the  exception  of  the  cabin,  the  deck  and  the  necessary  room 
for  the  accommodation  of  the  crew  and  of  the  sails,  cables  and  provisions)  shall  be 
at  the  sole  use  and  disposal  of  the  said  party  of  the  second  part  during  the  voyage 
aforesaid. 

"Third.  The  said  party  of  the  first  part  doth  further  engage  to  take  and 
receive  on  board  the  said  vessel,  during  the  aforesaid  voyage,  all  such  lawful  goods 
and  merchandize  as  the  said  party  of  the  second  part  or  his  agent  may  think  proper 
to  ship,  and  to  sign  bills  of  lading  without  prejudice  to  this  charter-party. 

"  And  the  said  party  of  the  second  part,  for  and  in  consideration  of  the  covenants 
and  agreements  to  be  kept  and  performed  by  the  said  party  of  the  first  part,  doth 
covenant  and  agree  with  the  said  party  of  the  first  part  to  charter  and  hire  the  said 
vessel  as  aforesaid  on  the  terms  following,  that  is  to  say  : — 

*'  First.  The  said  party  of  the  second  part  doth  engage  to  provide  and  furnish 
to  the  said  vessel  a  full  and  complete  cargo  of  wheat  in  bulk. 

"Second.  The  said  party  of  the  second  part  doth  further  engage  to  pay  to  the 
said  party  of  the  first  part,  or  his  agent,  [754]  for  the  charter  or  freight  of  the  said 
vessel  during  the  voyage  aforesaid,  in  manner  following,  that  is  to  say  :  eleven  pence 
sterling  for  each  and  every  bushel  of  60  lbs.  delivered,  with  five  per  cent,  primage, 
payable  in  cash  on  delivery  without  credit,  discount  or  commission." 

[Other  clauses  followed  regulating  the  lay  days,  demurrage,  &c.,  but  not  here 
material.] 

"  In  witness  whereof,  &c. 

"  Signed  and  delivered  in  the  presence  of,  &c. 

"G.  Periam. 

"  H.  L.  RouTH  AND  Sons,  Agents." 

The  charter-party  was  not  under  seal. 

Gilbert  Periam,  who  on  behalf  of  the  defendants  signed  the  charter-party,  was 
acting  for  them  at  New  York,  under  a  power  of  attorney,  dated  the  20th  of  September 
1861,  by  which  the  defendants  (therein  described  as  registered  owners  of  64  sixty- 
fourth  shares  of  the  British  brig  "  Hannah  Eastee  "  of  Liverpool),  had  appointed  him 
their  lawful  attorney  to  take  possession  of  the  brig  "  Hannah  Eastee,"  and  discharge 
her  master,  and  all  or  any  of  her  officers  and  crew,  and  from  time  to  time  to  appoint 
others  at  such  wages  and  on  such  terms  in  all  respects  as  he  should  think  proper,  and 
upon  their  discharge  to  settle  accounts  and  claims  for  wages,  &c.  And  to  sue  for, 
receive  and  give  receipts  for  freight  or  other  monies  payable,  or  which  might  become 
payable  in  respect  of  the  said  brig,  or  any  goods  or  passengers  conveyed  or  to  be 
conveyed  by  her,  or  in  respect  of  any  insurance  or  general  average  or  otherwise, 
"  And  also  from  time  to  time  to  charter  the  said  brig  or  to  employ  the  said  brig  as 
a  general  vessel  on  any  voyage  or  voyages  on  such  terms  and  in  such  manner  in  all 
respects  as  their  said  attorney  should  think  proper."  And  also  to  sell,  transfer  or 
exchange  all  or  any  of  the  plaintiffs'  shares  in  the  said  brig,  and  to  sell  the  freight, 
&c.,  on  any  voyage  on  which  she  might  be  [755]  then  or  at  any  time  engaged,  in 
such  manner  and  on  such  terms  as  their  said  attorney  should  think  proper,  and  to 
execute  all  instruments  necessary  to  effectuate  such  sale,  transfer  or  exchange,  &c., 
and  to  prosecute  and  compromise  actions,  &c.  "  And  generally  to  act  for  and  represent 
them  and  each  of  them  in  all  respects  in  relation  to  the  premises,  and  generally  in 
relation  to  the  said  brig,  her  management,  or  sale,  as  fully  in  all  respects  as  if  they 
were  personally  present,  and  to  do  all  acts,  matters  and  things  requisite  for  that 
purpose,  although  the  same  be  not  specially  mentioned." 

The  charter  being  effected,  the  plaintiffs  wrote  to  advise  the  Messrs.  Adams,  at 
the  same  time  transmitting  the  charter-party.  The  Messrs.  Adams,  on  inquiry  at 
Lloyd's,  ascertained  from  Lloyd's  lists,  which  are  corrected  weekly,  that  the  "  Hannah 
Eastee  "  was  not  at  the  date  of  the  charter-party  an  Al  vessel,  nor  had  she  then  any 
classification.  It  appeared,  however,  that  in  1859  she  had  obtained  her  certificate  as 
an  Al  vessel  for  eight  years,  subject  to  annual  survey,  but  in  the  spring  or  summer 
of  1861,  she  had  met  with  an  accident,  and  had  run  off  her  letter.     Lloyd's  register, 
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which  circulates  abroad,  is  published  annually  in  June,  but  whether  or  not  the 
"Hannah  Eastee"  was  classed  in  the  Kegister  of  1861  as  an  Al  vessel  did  not  dis- 
tinctly appear.  The  Messrs.  Adams,  on  ascertaining  that  the  "  Hannah  Eastee  "  had 
no  classification  at  Lloyd's,  gave  notice  to  Hellicar  that  they  should  reject  the  cargo. 
An  arrangement  was  then  effected  between  the  Messrs.  Adams  and  Hellicar,  by  which 
Hellicar  undertook  to  get  the  wheat  insured,  and  the  Messrs.  Adams  to  pay  so  much 
of  the  insurance  as  would  at  the  current  rates  have  insured  the  wheat  if  it  had  been 
on  board  an  Al  vessel.  Hellicar  accordingly  employed  an  insurance  broker,  who 
effected  the  insurances  between  the  1st  of  February  and  the  24th  of  [756]  March. 
The  rates  at  which  they  were  effected  were  the  lowest  then  current  for  vessels  without 
classification  at  Lloyd's.  The  difference  between  the  insurances  thus  effected  and 
insurances  at  the  rates  current  for  Al  vessels  amounted  to  2621.  14s. ;  which  sum, 
having  been  repaid  to  Hellicar  by  the  plaintiffs,  formed  the  subject  of  the  present 
claim. 

The  "Hannah  Eastee"  sailed  from  New  York  on  the  7th  of  March,  1862,  and 
arrived  at  Gloucester  subsequently  to  the  24th  of  March,  with  her  cargo  uninjured. 
The  Messrs.  Adams  thereupon  paid  the  freight.  The  bill  of  lading,  which  had  been 
forwarded  previously,  bore  date  the  31st  of  January,  1862,  and  was  made  out  to 
shippers'  orders  and  indorsed  generally  by  the  plaintiffs,  but  the  date  when  it  was 
received  by  the  Messrs.  Adams  did  not  appear. 

On  the  part  of  the  defendants  it  was  objected  :  first,  that  there  was  no  warranty 
that  the  "Hannah  Eastee"  was  an  Al  vessel  at  Lloyd's;  secondly,  that  there  was 
no  evidence  that  the  parties  knew  the  term  Al  meant  Al  at  Lloyd's  in  England,  or 
that  in  America  it  was  so  understood  ;  thirdly,  that  assuming  the  words  in  the  charter- 
party  to  amount  to  a  warranty,  the  agent  Periam  had  no  authority  to  warrant; 
fourthly,  that  theplaintifl's  were  merely  agents  of  Adams,  and  had  no  insurable  interest 
in  the  cargo,  and  had  therefore  no  right  to  sue ;  fifthly,  that  assuming  the  right  of 
action  to  exist,  the  plaintiffs  had  sustained  no  legal  damage. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  entered  for  the  plaintiffs 
with  2621.  14s.  damages,  leave  being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them,  or  to  reduce  the  damages  as  the  Court  might  direct. 

Montague  Smith,  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  defendants,  on  the  ground  that  there  was  no  warranty  that  the  ship  was  Al  at 
Lloyd's  as  alleged,  and  that  the  agent  Periam  had  no  authority  to  [757]  warrant  the 
ship  as  Al  at  Lloyd's ;  or  to  reduce  the  damages,  on  the  ground  that  the  plaintiffs 
were  not  entitled  to  recover  the  difterence  on  premiums. 

Karslake  and  H.  T,  Cole  shewed  cause. (a)  First,  the  agent  had  authority  to 
warrant  the  vessel's  class.  The  power  of  attorney,  which  empowers  him  to  charter 
the  vessel  "on  such  terms  and  in  such  manner"  as  he  shall  think  proper,  is  worded 
throughout  in  the  most  ample  terms.  The  concluding  sentence  shews  a  clear  intention 
on  the  part  of  the  owners  to  delegate  to  their  agent  all  powers  over  the  vessel  which 
they  could  themselves  exercise.  In  fVillis  v.  Palmer  (7  C.  B.  N.  S.  340),  where  the 
language  of  the  power  of  attorney  was  similar,  Erie,  C.  J.,  in  dealing  with  the  question 
of  authority,  laid  stress  on  the  comprehensive  words  of  the  power. 

Secondly,  the  words  "  Al  Br.  brig"  are  words  of  warranty,  and  not  of  mere 
description.  In  Ollive  v.  Booker  (1  Exch.  424),  the  opinion  was  expressed  by  Parke,  B., 
and  Alderson,  B.,  that  the  description  of  a  ship  as  Al  in  a  charter-party  is  a  warranty 
of  her  class.  So  in  Hurst  v.  Usbome  (18  C.  B.  154)  Crowder,  J.,  was  of  opinion  that 
such  a  description  is  a  warranty  of  the  vessel's  classification  at  the  time  of  the  con- 
tract, though  he  concurred  in  the  decision  that  there  was  no  warranty  in  that  case 
that  the  vessel  should  retain  her  class.  The  general  rule  as  to  the  effect  of  descriptive 
stiitements  in  a  contract  is  thus  laid  down  by  Williams,  J.,  in  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber,  in  Behn  v.  Buniess  (3  B.  &  S.  751) :  "  With  respect 
to  statements  in  a  contract  descriptive  of  the  subject-matter  [758]  of  it,  or  of  some 
material  incident  thereof,  the  true  doctrine  established  by  principle  as  well  as  authority 
appears  to  be  that,  if  such  descriptive  statement  was  intended  to  be  a  substantive 
part  of  the  contract,  it  is  to  be  regarded  as  a  warranty."  And  in  a  later  part  of  the 
judgment  it  is  said,  "That  the  Court  must  be  infiuenced  in  the  construction  of  the 
charter-party,  not  only  by  the  language  of  the  instrument,  but  also  by  the  circum- 

(a)  Nov.  3  and  4.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Pigott,  R 
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stances  under  which,  and  the  purposes  for  which  the  charter-party  was  entered  into." 
The  purpose  here  was  the  carriage  of  a  cargo  of  wheat  in  bulk,  for  which  a  vessel  of 
a  superior  class  is  required.  And  the  description  of  the  vessel's  class  necessarily 
raises  important  considerations  in  the  mind  of  the  merchant.  The  profitable  character 
of  his  adventure  may  depend  upon  the  truth  or  falsehood  of  such  description.  The 
circumstance  that  higher  premiums  are  charged  for  vessels  without  classification  at 
Lloyd's  than  for  Al  vessels  is,  among  shipowners  and  merchants,  matter  of  common 
knowledge.  The  plaintiffs  had  in  this  case  no  opportunity  in  America  of  ascertaining 
the  truth  or  falsehood  of  the  description  at  the  date  of  the  charter-party. 

Thirdly,  the  language  of  the  contract  must  be  construed  by  the  law  of  England. 
The  plaintiffs  and  defendants  are  British  subjects,  and  by  the  terms  of  the  contract 
it  was  to  be  consummated  in  this  country. 

Fourthly,  the  damages  which  the  plaintiffs  have  sustained  result  directly  from  the 
breach  of  warranty,  and  are  legally  recoverable.  The  plaintiffs  had  an  insurable 
interest  in  the  cargo.  The  property  in  the  wheat  had  not  passed  to  Adams  at  the 
date  of  the  insurances.  The  bill  of  lading  was  made  out  to  shippers'  orders,  and  the 
indorsement  was  general.  The  ordinary  practice  being  to  insure,  if  Adams  had 
persevered  in  his  refusal  to  accept  the  cargo,  Hellicar  as  a  prudent  agent  would 
necessarily  have  insured.  The  defendants  have  received  the  full  freight  for  an 
Al  vessel. 

[759]  Montague  Smith  and  H.  Bullar,  in  support  of  the  rule.  First,  the  defen- 
dants' agent  had  no  authority  to  warrant  the  vessel's  class.  Assuming  the  words  in 
the  charter-party  to  amount  to  a  warranty,  it  was  a  clear  excess  of  authority  on  the 
agent's  part  to  depart  from  the  description  of  the  vessel  in  the  deed  creating  his 
powers.  The  powers  in  the  deed  are  special.  A  discretion  was  no  doubt  vested  in 
the  agent  in  arranging  the  terms  of  the  charter,  but  this  could  not  extend  to  a 
warranty  of  the  vessel's  classification.  An  agent  appointed  to  sell  has  no  implied 
authority  to  warrant :  Brady  v.  Todd  (9  C.  B.  N.  S.  592).  A  fortiori  an  agent  to 
charter  or  let  has  no  such  authority.  'The  word  "  charter  "  in  the  power  of  attorney 
is  used  in  its  ordinary  signification  of  "  letting  a  vessel  for  hire."  Fraud  is  not 
suggested.  But  in  the  absence  of  fraud  the  defendants  could  not  have  intended  to 
give  the  alleged  warranty,  since  the  vessel  had  run  off  her  letter  before  the  power  of 
attorney  was  executed.  The  authority  of  an  agent  employed  specially  in  a  single 
transaction  must  be  pursued  strictly,  and  it  is  the  duty  of  the  party  dealing  with  him 
to  ascertain  the  extent  of  his  authority:  Smith's  Mercantile  Law,  6  th  ed.  p.  135; 
Attwood  V.  Munnings  (7  B.  &  C.  278). 

Secondly,  the  words  Al  in  the  charter-party  are  words  of  mere  description. 
It  is  a  document  inter  partes,  and  made  in  consideration  of  the  covenants  and  agree- 
ments thereinafter  mentioned,  which  shews  that  Al  and  all  before  the  witnessing 
part  is  mere  description.  The  only  warranty  is  contained  in  the  covenant  by  the 
party  of  the  first  part  that  the  vessel  shall  be  staunch,  &c.,  and  provided  with  every 
requisite  for  the  voyage.  Then  there  is  a  corresponding  covenant  by  the  party  of 
the  second  part.  There  is  no  decision  which  conflicts  with  this  view.  In  Budd  v. 
Fairmaner  (8  Bing.  52)  Tindal,  C.  J.,  points  out  the  different  obligation  [760] 
arising  from  a  warranty  and  mere  description.  The  adverse  expressions  of  opinion 
in  Ollive  v.  Booker  (1  Exch.  416)  and  Hurst  v.  Usborne  (18  C.  B.  144)  were  extra- 
judicial, and  had  no  direct  bearing  on  the  point  decided.  Ollive  v. Booker  was  not  an 
action  for  a  breach  of  warranty,  but  for  not  loading  the  vessel  in  pursuance  of  the 
terms  of  the  charter-party.  The  case  of  Barker  v.  Windle  (6  E.  &  B.  675),  where  it 
was  held  that  the  statement  of  a  ship's  tonnage  in  a  charter-party  was  matter  of 
description,  and  did  not  amount  to  a  warranty,  is  more  analogous  to  the  present 
case,  and  supports  the  contention  that  a  mere  introductory  statement  is  no 
warranty. 

Thirdly,  the  contract  should  be  construed  according  to  the  law  of  the  country 
where  it  was  made.  This  contract  was  not  only  made,  but  was  to  be  consummated,  at 
New  York.  There  was  no  evidence  that  "  Al  "  has  the  same  meaning  at  New  York 
that  it  has  in  London,  and  the  vessel  might  have  answered  its  description  at  New 
York.  [Pollock,  C.  B.  Until  the  contrary  is  shewn,  we  must  assume  that  Al  has 
the  same  meaning  in  New  York  as  in  London.] 

Fourthly,  there  was  no  legal  damage  to  the  plaintiffs,  even  if  there  was  a  warranty. 
They  were  not  the  owners  of  the  cargo,  and  had  no  insurable  interest.     [Pigott,  B. 


2S.&C.761.  ROBERTSON    V.  1*0 WELL  315 

■  They  had  to  pay  a  higher  premium  in  consequence  of  the  vessel  not  being  of  the  chiss 
described.]  It  would  have  been  the  same  if  the  vessel  had  answered  her  description 
on  the  day  the  contract  was  entered  into  and  had  gone  off  Lloyd's  list  the  following 
day.  Hurst  v.  Usborne  (18  C.  B.  144)  is  an  authority  that,  if  a  vessel  answers  the 
description  at  the  time  of  the  contract,  there  is  an  end  of  the  warranty.  Messrs. 
Adams  had  no  right  to  reject  the  cargo  in  the  first  instance ;  and  there  was  no  proof 
that  the  defendants  had  [761]  notice  that  the  plaintiffs  were  about  to  effect  an 
insurance.  [Channell,  B.  Messrs.  Adams  rejected  the  cargo  because  it  was  in  a 
ship  not  of  the  class  Al.  The  declaration  exactly  describes  the  damage  which 
the  plaintiffs  sustained  by  reason  of  the  ship  not  being  Al,  if  it  is  legal 
damage.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  Bmith  v.  MacmiUan,  we  are  of  opinion  that  the  rule  must  be 
discharged. 

There  were  two  questions  not  disposed  of  by  the  Court. 

The  action  was  on  a  charter-party  made  in  New  York  between  two  British 
subjects.  It  was  made  by  an  agent  on  behalf  of  the  defendant.  It  commenced  by 
stating  that  it  was  made  between  the  charterer  and  the  agent  of  the  defendants, 
"owners  of  the  British  ship  Al."  The  first  question  is  whether  this  was  a  warranty 
or  undertaking  by  the  owner,  that  the  vessel  was  classed  Al  at  Lloyd's  at  the  date 
of  the  making  of  the  charter.  We  think  this  is  concluded  by  the  authorities,  and  we 
think  also  that  the  charter-party  is  to  be  construed  as  if  it  was  executed  by  the  owner 
in  person.  It  is  decided  by  authority  that  such  a  statement  is  an  undertaking  or 
warranty,  and  this  decision  can  be  effectually  questioned  only  in  a  Court  of  error,  if 
at  all. 

The  other  question  is  whether  the  agent  had  authority  to  enter  into  a  charter- 
party  with  such  an  undertaking,  as  to  which  we  may  say  that  he  had,  if  the  words 
can  give  it ;  for  it  is  impossible  that  words  could  have  been  used  more  comprehensive 
than  those  in  the  power  of  attorney  under  which  the  agent  acted. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 

[762]  Robertson  v.  Powell  and  Others.  Dec.  7,  1863. — In  interpreting 
a  will  and  codicil  the  general  rule  is,  that  the  whole  will  takes  effect 
except  so  far  as  it  is  inconsistent  with  the  codicil. — If  a  devise  in  a  will  is 
clear,  it  is  incumbent  on  the  party  who  contends  that  it  is  not  to  take  effect  by 
reason  of  a  revocation  in  the  codicil,  to  shew  an  intention  to  revoke  equally 
clear  with  the  original  intention  to  devise. — A  testator  by  his  will  dated  the 
22nd  October,  1802,  charged  an  estate  with  certain  annuities  (including  one  to 
the  plaintiff),  and  subject  thereto  devised  the  estate  to  his  second  son  B.  for  life, 
with  remainder  to  the  children  of  B.  in  tail,  remainder  to  G.  the  testator's  eldest 
son  for  life,  remainder  to  G's  children  in  tail,  remainder  to  the  plaintiff  for  life, 
remainder  to  T.  in  fee.  G.  died  in  1806  without  issue.  T.  died  in  1818.  In 
1819  the  testator  executed  an  instrument  therein  declared  to  be  a  codicil  to  be 
added  to  and  taken  as  part  of  his  will  dated  on  or  about  the  23rd  October, 
1802,  and  thereby  gave  an  additional  annuity  to  the  plaintiff,  and,  after  giving 
certain  other  annuities  and  legacies,  gave  to  B.  all  his  estates  and  property  of 
every  description  whatsoever  after  discharging  the  above  legacies.  The  testator 
died  in  1820.  B.  died  without  issue  in  1861,  and  the  defendants  were  his 
devisees.  Held,  that  the  instrument  of  1819  operated  as  a  codicil  to  the  will  of 
1802,  and  not  as  an  original  will,  and  that  the  life  estate  given  to  the  plaintiff  by 
the  will  was  not  revoked  by  the  gift  to  B.  in  the  codicil. 

[S.  C.  33  L.  J.  Ex.  34  ;  10  Jur.  (N.  S.)  442  ;  12  W.  R.  623 ;  9  L.  T.  543. 
Referred  to,  Eichards&ii  v.  Power,  1866,  13  W.  R.  1108.] 

Ejectment  to  recover  certain  premises,  situate  at  Hogeston,  in  the  county  of 
Pembroke.     The  defendants  defended  as  landlords. 

At  the  trial,  before  Channell,  B.,  at  the  Pembrokeshire  Summer  Assizes,  1862,  a 
verdict  was  entered  under  the  direction  of  the  learned  Judge  for  the  plaintiffs,  as  to 
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thirteen  sixteenths  of  the  property  in  question,  and  for  the  defendants  as  to  the 
remaining  three  sixteenths ;  leave  being  reserved  to  the  defendants  to  move  on  the 
construction  of  the  will  and  codicil  of  one  Robert  Robertson  (from  whom  both  plaintiff 
and  defendants  claimed  to  deduce  title),  to  enter  a  nonsuit  or  a  verdict  for  the  defen- 
dants for  the  whole.  The  facts  and  arguments  are  stated  at  length  in  the  judgment 
of  the  Court. 

H.  Giflfard,  in  Michaelmas  Term,  1862,  obtained  a  rule  nisi  accordingly  upon  the 
ground  that  the  codicil  operated  as  a  revocation  of  the  life  estate  given  in  the  will  to 
the  plaintiff. 

Mellish,  H.  Allen  and  Owen  shewed  cause  (January  29th,  1863):  (ay  citing  Z>oe 
dem.  Hearle  v.  Hicks  (1  CI.  &  F.  20;  8  Bing.  475),  Murch  v.  [763]  Marchmt  (6  Man. 
&  G.  813),  In  re  Arrowsmith's  Trusts  (2  De  Gex,  F.  &  J.  474),  Cleobury  v.  Beckett 
(14  Beav.  583),  Freeman  v.  Freeman  (5  I)e  Gex,  M.  &  G.  704),  Williams  v.  Evans 
(1  E.  &  B.  727),  Molyneux  v.  Erne  (8  De  Gex,  M.  &  G.  368),  Plenty  v.  West  (16  Beav. 
173),  Doe  d.  Evers  v.  Ward  (18  Q.  B.  197),  Scale  v.  Barter  (2  B.  &  P.  485),  Jarman  on 
Wills.  3rd  ed.,  vol.  1,  pp,  444,  454,  Doe  d.  Snape  v.  Neville  (11  Q.  B.  466). 

Dart  and  C.  E.  Coleridge  (H.  Gift'ard  with  them),  in  support  of  the  rule,  commented 
on  and  distinguished  the  cases  cited  on  behalf  of  the  plaintiff,  and  cited,  in  addition,  the 
following  authorities: — Jarman  on  Wills,  3rd  ed.,  vol.  1,  pp.  159,  160,  Sugden's  Law 
of  Property,  pp.  217,  218,  Daly  v.  Daly  (2  Jo.  &  L.  752),  Earl  of  Eardwicke  v.  Douglas 
(7  CI.  &  F.  795),  FhUlips  v.  Allen  (7  Sim.  446),  Bavens  v.  Taylw  (4  Beav.  425), 
Boulcott  V.  Boulcott  (2  Drew.  25),  Bead  v.  Backhouse  (2  R.  &  My.  546). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  ejectment  brought  to  recover  certain 
premises  situate  at  Hogeston,  in  the  county  of  Pembroke,  and  was  tried  before  my 
brother  Channell  at  the  Summer  Assizes  for  that  county,  in  the  year  1862. 

Evidence  was  given,  and  it  is  not  now  disputed,  that  one  Robert  Robertson,  who 
died  on  the  31st  of  December,  1820,  was,  at  the  time  of  his  death,  seised  in  fee  of 
thirteen  sixteenths  of  the  property  in  question. 

It  was  not  proved  that  he  died  seised  of  the  other  three  sixteenths. 

By  consent,  a  verdict  was  entered  for  the  defendants  for  [764]  three  sixteenths, 
and  for  the  plaintiff  as  to  the  other  thirteen  sixteenths,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit,  or  to  enter  a  verdict  for  the  defendants  for 
the  whole. 

A  rule  nisi  to  this  effect  was  accordingly  granted,  and  came  on  for  argument  last 
Hilary  Term  before  myself  and  my  brothers  Channell  and  Wilde,  when  the  Court  took 
time  to  consider  its  judgment.  I  have  now  to  deliver  the  judgment  of  myself  and 
Baron  Channell.(a)2 

The  question  is,  whether  a  life  estate  devised  to  the  plaintiff  by  a  will  of  the  said 
Robert  Robertson,  dated  the  22nd  of  October,  1802,  and  which  life  estate  was 
expectant  on  the  deaths  of  two  persons,  sons  of  the  testator,  viz.,  Bowen  Robert 
Robertson  and  George  William  Wheeler  Robertson,  without  issue,  was  revoked  by  a 
testamentary  instrument  of  the  date  of  the  31st  of  December,  1819,  described  by  the 
testator  as  a  codicil  to  his  will  of  the  22nd  October,  1802. 

At  the  date  of  his  will,  the  testator  had  two  estates,  the  Westbury  estate,  not  the 
subject  of  this  action,  and  the  Hogeston  estate,  the  property  now  in  dispute.  He  had 
two  sons,  an  elder  son  George  William  Wheeler  Robertson,  and  a  second  son  Bowen 
Robert  Robertson,  and  he  had  two  illegitimate  children  by  one  Elizabeth  James,  his 
housekeeper,  viz.,  a  son,  the  present  plaintiff,  and  a  daughter. 

By  the  will  the  testator  devised  his  estate  called  the  Westbury  Hill  estate  to 
trustees  to  the  use  of  his  eldest  son  George  William  Wheeler  Robertson  for  life,  with 
remainders  to  the  sons  and  daughters  of  George  in  tail,  with  remainders  to  his  second 
son  Bowen  Robert  Robertson,  with  remain-[765]-ders  to  his  sons  and  daughters  in 

{ay  Coram  Pollock,  C.  B.,  Channell,  B.,  and  Wilde,  B.  Martin,  B.,  was  present 
only  during  a  portion  of  the  argument. 

(a)2  In  the  interval  between  the  day  on  which  the  case  was  argued  and  the  day 
when  judgment  was  pronounced  Wilde,  B.,  had  been  appointed  Judge  Ordinary  of 
the  Probate  and  Divorce  Court. 
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tail,  with  remainder  to  the  plaintiff  for  life,  and  a  remainder  in  fee  to  one  Alexander 
Thomson. 

The  testator  then  proceeded  to  dispose  of  the  Hogeston  estate,  the  property  now 
in  dispute. 

This  estate,  subject  to  certain  rent  charges  and  annuities,  he  devised  to  trustees  to 
the  same  uses  as  were  limited  with  respect  to  the  former  estate  (the  Westbury  Hill 
estate),  but  placing,  as  to  the  estate  now  in  question,  Bowen  Robert  Robertson,  the 
second  son,  before  George  William  Wheeler  Robertson  the  eldest  son.  The  annuities 
given  by  the  will  by  way  of  rent  charge  were,  an  annuity  of  211.  to  the  plaintiff,  51. 
to  his  illegitimate  daughter  Mary,  121.  to  his  housekeeper  Elizabeth  James,  mother  of 
the  plaintiff  and  of  the  illegitimate  daughter,  and  301.  to  one  Mrs.  Letitia  Robertson. 

The  testtttor  then,  after  vaiious  pecuniary  and  specific  bequests  to  his  executors 
and  other  friends,  and  a  legacy  of  51.  to  his  servant  Elizabeth  Powell,  if  in  his  service 
at  the  time  of  his  death,  bequeathed  all  his  leaseholds  to  Bowen  Robert  Robertson  his 
second  son,  and  the  residue  of  his  personal  estate  to  George  William  Wheeler  and 
Bowen  Robert  equally.  After  the  date  of  the  will  and  before  the  date  of  the  codicil 
George,  the  eldest  son  of  the  testator,  died  unmarried,  viz.,  in  the  year  1806. 

In  the  year  1818,  Alexander  Thomson,  to  whom  the  testator  had  devised  the 
ultimate  remainder  in  fee,  died. 

In  the  year  following,  by  a  testamentary  instrument,  duly  signed,  sealed  and 
attested,  dated  the  31st  December,  1819,  which  the  testator  therein  declares  to  be  a 
codicil  to  be  added  to  and  taken  as  part  of  his  will  dated  on  or  about  the  23rd 
October,  1802,  he  gives  to  the  plaintiff,  by  the  description  of  his  son  William 
Robertson  by  Elizabeth  James,  the  further  sum  of  211.  annually,  in  addition  to  the 
211.  left  him  by  his  said  will,  making  together  the  sum  of  421.,  to  [766]  be  paid  half 
yearly,  in  two  equal  payments,  the  first  to  commence  six  months  after  his  decease ; 
and  he  gave  to  his  natural  daughter  Jane,  then  with  Mary  Morginis  at  Haverford 
West,  the  sum  of  101.  per  annum,  to  be  paid  during  her  natural  life. 

He  also  gave  to  the  female  servant  living  with  him  at  the  time  of  his  decease  the 
sum  of  51.,  provided  she  had  lived  in  his  service  twelve  months,  and  51.  more  if  she 
had  lived  two  years :  and  he  then  gave  to  his  son  "  Bowen  Robert  Robertson  all  his 
estates  and  property  of  every  description  whatsoever  after  discharging  the  above 
legacies."  The  said  Bowen  Robert  Robertson  died  in  the  year  1861  without  issue, 
and  the  present  plaintiff  thereupon  claimed  the  property  in  question  under  the  life 
estate  devised  to  him  by  the  will  of  1802. 

The  defendants  contend  that  that  life  estate  was  revoked  by  the  testamentary 
instrument  of  the  31st  December,  1819. 

Their  first  contention  is  that  that  instrument  is  to  be  taken  as  a  new  will  revoking 
entirely  the  former  will. 

This  point  we  may  at  once  dispose  of.  We  think  that  the  express  reference  which 
the  testator  has  made  to  his  will,  the  date  of  which  he  mentions,  and  the  obvious 
confirmation  of  some  of  the  legacies  given  by  the  will,  precludes  our  treating  this 
instrument  otherwise  than  as  a  codicil  to  the  will  of  1802. 

But  the  defendants  further  contend  that,  treating  it  as  a  codicil,  the  life  estate 
devised  by  the  will  to  the  plaintiff,  expectant  on  the  deaths  of  Bowen  Robert  Robertson 
and  George  William  Wheeler  Robertson,  without  issue,  is  revoked  by  the  words  of 
the  codicil,  "I  give  my  son  Bowen  Robert  Robertson  all  my  estate  and  property 
whatsoever  after  discharging  the  above  legacies." 

Now,  the  general  rule  in  interpreting  a  will  and  codicil  is  that  the  whole  of  the 
will  takes  effect  except  in  so  far  as  [767]  it  is  inconsistent  with  the  codicil :  see  Doe  d. 
Hearle  v.  Hicks  (1  CI.  &  F.  20). 

The  plaintiff's  counsel  in  their  arguments  mainly  rely  on  the  above  rule. 

They  contend  that  the  life  estate  given  by  the  will  to  the  plaintiff  is  not  incon- 
sistent with  anything  in  the  codicil. 

They  explain  the  gift  in  the  codicil  of  all  the  testator's  estate  and  property  to 
Bowen  Uobertson  by  suggesting  that  the  testator  intended  to  dispose  of  the  ultimate 
remainder  in  fee  which,  by  his  will,  he  had  devised  to  Alexander  Thomson,  who  had 
died  in  the  year  preceding  the  making  of  the  codicil.  They  contend  that  it  was 
more  probable  that  the  testator  should  have  been  influenced,  at  the  time  he  made 
the  codicil,  by  the  death  of  Alexander  Thomson  in  the  preceding  year  than  by  that  of 
his  son  George  in  1806,  thirteen  years  previously.     The  defendants,  in  the  second 
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branch  of  their  argument,  in  which  they  assume  that  this  instrument  was  a  codicil, 
and  not  a  new  will,  did  not  dispute  the  general  rule  as  to  the  interpretation  of  a  will 
and  codicil. 

They  contend,  however,  that  an  intention  to  revoke  the  life  estate  given  to  the 
plaintiff  by  the  will  is  manifested,  not  only  by  the  words  of  the  codicil  giving  all  the 
testator's  estates  and  property  to  Bowen  Robertson,  but  also  by  the  gift  of  an 
additional  annuity  of  211.  to  the  plaintiff,  which  they  contend  was  intended  to  be 
in  lieu  of  the  contingent  life  interests  in  the  testator's  two  landed  estates. 

And  the  defendants  further  contended  that  by  the  construction  suggested  by  the 
plaintiff  no  effect  is  given  to  the  devise  in  the  codicil  to  Bowen  Robert  Robertson, 
inasmuch  as  he  was  heir  at  law  to  the  testator,  and  would  have  taken  as  heir. 

But  so  many  cases  of  devises  to  heirs  are  found  in  the  [768]  books,  that  a  devise 
to  one  who  is  heir  cannot  be  considered  such  a  disposition  of  property  as  necessarily 
shews  some  other  intention  on  the  part  of  the  testator,  as,  for  instance,  an  intention 
to  revoke  a  previous  devise.  Many  cases  were  cited  on  both  sides ;  but  it  is  unneces- 
sary for  us  to  review  them  in  detail,  because  we  agree  with  a  remark  made  by 
Mr.  Jarman  in  his  work  on  wills  (page  146,  last  edition),  that  the  cases  on  this  point 
are  for  the  most  part  too  special  to  be  of  much  use  as  general  authorities,  and  we 
think  that  each  case  must  be  decided  from  the  particular  words  used,  having  regard, 
of  course,  to  the  main  principles  laid  down  on  the  subject. 

Now  in  the  same  case.  Doe  dem.  Hearle  v.  Hicks  (1  CI.  (fe  F.  20),  in  which  we  find 
the  general  rule  above  referred  to,  we  find  it  laid  down  that  "  If  the  devise  in  the 
will  is  clear,  it  is  incumbent  on  those  who  contend  that  it  is  not  to  take  effect  by 
reason  of  a  revocation  in  the  codicil,  to  shew  that  the  intention  to  revoke  is  equally 
clear  and  free  from  doubt  with  the  original  intention  to  devise,  for  if  there  is  only 
a  reasonable  doubt  whether  the  clause  of  revocation  was  intended  to  include  the 
particular  devise,  then  undoubtedly  such  devise  ought  to  stand." 

This  principle  was  acted  upon  in  Williams  v.  Evans  (1  E.  &  B.  727),  in  which  case 
a  clear  devise  of  tithes  in  the  will  was  held  not  to  be  revoked  by  a  general  devise  of 
"all  my  real  estates," — a  case  entitled  to  the  more  weight,  because  the  Court,  out  of 
deference  to  the  Vice  Chancellor  of  England,  took  time  to  consider,  but  finally  over- 
ruled his  judgment  in  Evans  v.  Evans  (l7  Sim.  86). 

In  the  present  case  the  words  of  the  gift  to  Bowen  Robert  Robertson  in  the 
codicil,  though  doubtless  sufficiently  large  to  pass  the  fee,  are  less  clear  than  the  exact 
limitations  of  [769]  estates  contained  in  the  will.  It  is  also  evident  from  the 
reference  to  the  will,  and  from  the  words  giving  legacies  in  the  codicil,  that  the  gift 
to  Bowen  Robert  Robertson,  though  expressed  to  be  "after  discharging  the  above 
legacies,"  is  intended  to  be  also  subject  to  the  legacies  bequeathed  by  the  will,  for 
the  new  annuities  are  described  to  be  "additional  annuities,"  and  it  does  not  clearly 
appear  to  us  that  it  was  not  intended  that  that  gift  to  Bowen  Robert  Robertson 
should  be  also  subject  to  the  life  estate  given  by  the  will  to  the  plaintiff. 

Therefore,  on  the  principle  above  stated,  that  it  is  for  the  defendant  in  this  case  to 
shew  the  revocation,  we  give  judgment  for  the  plaintiff,  and  the  rule  obtained  by  the 
defendant  will  be  discharged. 

Rule  discharged. 

In  the  Exchequer  Chamber. 

(Error  from  the  Court  of  Exchequer.) 

Roberts  v.  Orchard.  Dec.  2,  1863. — Where  a  statute  requires  notice  of  action 
for  anything  done  in  pursuance  of  it ;  the  proper  question  for  the  jury  is, 
whether  the  defendant  bona  fide  believed  in  the  existence  of  a  state  of  facts 
which,  if  they  had  existed,  would  have  afforded  a  defence  to  the  action. — There- 
fore where  a  statute  (24  &  25  Vict.  c.  96,  s.  103)  provided  that  any  person 
found  committing  any  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  that  Act,  might  be  immediately  apprehended 
without  a  warrant,  and  also  required  notice  of  action  for  anything  done  in 
pursuance  of  the  Act ;  in  an  action  by  the  plaintiff,  a  shopman  of  the  defendant, 
for  giving  him  into  custody  on  the  charge  of  stealing  a  florin  :    Held,  that  it 
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would  not  have  been  sufficient  to  leave  to  the  jury  the  question  whether  the 
defendant  honestly  believed  that  the  plaintiff  had  wrongfully  taken  the  florin, 
and  that  in  giving  the  plaintiff  into  custody  he  was  executing  a  legal  power,  but 
the  question  ought  also  to  be  left  to  the  jury  whether  the  defendant  believed 
that  the  plaintiff  had  been  found  committing  the  offence. 

[S.  C.  33  L.  J.  Ex.  65 ;  12  W.  K.  253  ;  9  L.  T.  727.  Explained,  Leete  v.  Hart,  1868, 
L.  R.  3  C.  P.  322  ;  Chamberlain  v.  King,  1871,  L.  R.  6  C.  P.  478 ;  Selmes  v.  Jvdge, 
1871,  L.  R.  6  Q.  B.  728.] 

Error  on  a  bill  of  exceptions.  The  declaration  waa  in  trespass  for  assault  and 
false  imprisonment. 

[770]  Plea.     Not  guilty  (by  statute  24  &  25  Vict.  c.  96,  ss.  4,  68,  103,  113). 

The  case  was  tried  before  Martin,  B.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1862,  and  the  evidence  set  out  in  the  bill  of  exceptions,  so  far  as  material, 
was  as  follows : — The  plaintiff  stated  that  he  was  a  silk  salesman  in  the  service  of 
the  defendant,  who  was  a  draper  in  Argyle  Street,  London.  On  the  8th  of 
February,  1862,  the  plaintiff  sold  to  a  customer  goods  to  the  amount  of  8s.  5d., 
and  received  in  payment  a  sovereign,  which  he  took  to  the  cashier,  got  from  him 
the  change  and  gave  it  to  the  customer,  without  counting  it.  The  next  sale  was  of 
goods  to  the  amount  of  18s.,  and  the  plaintiff  also  received  from  the  customer  a 
sovereign  which  he  took  to  the  cashier,  got  change  and  gave  it  to  the  customer.  In 
about  ten  minutes  after  the  last  sale  the  defendant  called  the  plaintiff  into  the 
counting  house,  and  asked  him  what  silver  he  had  about  him.  The  defendant  took 
from  his  pocket  all  the  silver  money  he  had  loose  in  that  pocket,  viz.  half  a  crown, 
a  two  shilling  piece,  one  shilling  and  three  pence.  The  defendant  said,  "  You  have 
more  than  this;"  the  plaintiff  denied  it.  The  defendant  said,  "You  must  have 
more,"  and  the  plaintiff  took  out  his  porte-monnaie  in  which  there  was  41.  10s.  in 
gold  and  six  shillings  in  silver.  The  defendant  said,  "  You  must  have  more."  The 
plaintiff  said,  "Do  you  suppose  that  I  have  anything  belonging  to  you  in  my 
possession  1 "  The  defendant  said,  "  Well,  I  don't  say  so."  He  looked  at  the  money. 
The  plaintiff  said,  "  If  you  think  I  have  you  had  better  take  the  usual  course,  and 
I  will  remain  here."  The  defendant  then  took  away  the  florin,  and  returned  in 
about  five  minutes  with  a  constable,  and  gave  the  plaintiff  in  custody  on  the 
charge  of  stealing  a  florin.  The  plaintiff  was  taken  before  a  magistrate  and  dis- 
charged. The  plaintift'  said  that  he  had  changed  a  sovereign  the  day  before  for  his 
own  purposes  and  received  [771]  the  florin  from  the  cashier  as  part  of  the  change. 
The  defendant  in  his  evidence  stated  that,  in  consequence  of  a  communication  from 
his  cashier,  he  gave  him  some  marked  silver  money,  and  the  florin  was  part  of  it. 

The  learned  Judge  told  the  jury  that,  upon  the  issue  and  evidence,  the  circum- 
stance of  the  defendant  not  having  had  the  notice  of  action  provided  for  by  the 
24  &  25  Vict.  e.  96  delivered  to  him,  was  no  answer  to  the  action,  and  that  the  bona 
fides  or  mala  fides  of  the  defendant  was  immaterial  to  the  right  to  the  verdict, 
although  it  might  possibly  affect  the  amount  of  damages. 

The  counsel  for  the  defendant  requested  the  learned  Judge  to  direct  the  jury  that 
the  question  for  them  was  "whether  the  defendant  believed  that  the  plaintiff  had 
wrongfully  taken  the  said  florin,  and  that  in  giving  the  plaintiff  into  custody,  he,  the 
defendant  was  exercising  a  legal  power,  and  that  if  they  believed  so,  the  defendant 
was  entitled  to  the  verdict  on  the  ground  that  the  notice  of  action  required  by  the 
24  &  25  Vict.  c.  96,  had  not  been  given  to  the  defendant." 

The  learned  Judge  having  refused  so  to  direct  the  jury,  the  defendant's  counsel 
tendered  a  bill  of  exceptions.  The  jury  found  a  verdict  for  the  plaintiff,  with  2001. 
damages. 

D.  D.  Keane,  for  the  plaintiff  in  error  (the  defendant  below).  The  learned  Judge 
should  have  left  to  the  jury  whether  the  defendant  honestly  believed  that  the 
plaintiff  was  guilty  of  embezzlement,  and  also  believed  that  he,  the  defendant,  had 
authority  by  law  to  take  him  into  custody.  By  the  24  &  25  Vict.  c.  96,  s.  103,  any 
person  found  committing  any  offence  punishable  either  upon  indictment  or  upon 
summary  conviction,  with  the  exception  of  angling  in  the  day  time,  may  be  immedi- 
ately apprehended  without  a  warrant.  Here  the  defendant  found  the  plaintiff  with 
a  [772]  marked  florin  in  his  pocket  about  ten  minutes  after  he  got  it.     The  keeping 
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the  florin  was  a  continuance  of  the  offence,  so  that  the  plaintiff  was  "found  com- 
mitting" it  within  the  meaning  of  the  Act.  Cann  v.  Clipperton  (10  A.  &  E.  582)  is 
an  authority  that  even  where  the  jury  negative  the  fact  that  the  plaintiff  was  found 
committing  the  offence,  the  defendant  is  entitled  to  notice  of  action  if  he  acted  under 
a  reasonable  belief  that  the  plaintiff  was,  at  the  time,  committing  the  offence. 
[Williams,  J.  Then  the  question  should  have  been  whether  the  defendant  honestly 
believed  that  the  plaintiff  had  been  found  taking  the  florin.]  By  the  68th  section  of 
the  24  &  25  Vict.  c.  96,  if  a  clerk  or  servant  shall  fraudulently  embezzle  any  money 
received  by  him  for  his  master,  he  shall  be  deemed  to  have  feloniously  stolen  the 
same,  although  it  was  not  received  into  the  possession  of  his  master.  By  the  113th 
section,  notice  is  required  of  an  action  "for  anything  done  in  pursuance  of  the  Act," 
and  to  entitle  a  defendant  to  notice,  it  is  enough  that  he  bona  fide  believed  that  he 
was  acting  in  pursuance  of  the  statute  :  Read  v.  Coker  (13  C.  B.  850).  If  the  question 
had  been  left  to  the  jury,  and  they  had  found  that  the  defendant  bona  fide  believed 
that  the  plaintiff  had  embezzled  the  florin,  the  defendant  would  have  been  entitled 
to  the  protection  of  the  statute,  whether  there  was  reasonable  ground  for  such  belief 
or  not:  Hermann  v.  Seneschal  (13  C.  B.  N.  S.  392).  [Blackburn,  J.  The  party  must 
honestly  believe  in  the  existence  of  the  state  of  facts,  which,  if  true,  would  constitute 
a  defence  to  the  action.  Willes,  J.,  referred  to  Hughes  v.  Buckland  (15  M.  &  W.  346).] 
The  belief  that  the  plaintiff  had  committed  the  offence,  and  that  the  defendant  had 
authority  to  take  him  into  custody,  involves  the  question  whether  the  defendant 
believed  that  the  plaintiff  had  been  found  committing  it. 

[773]  J.  Brown  (Laxton  with  him),  for  the  defendant  in  error  (the  plaintiff  below). 
The  ruling  of  the  learned  Judge  was  correct.  To  entitle  the  defendant  to  the  pro- 
tection of  the  statute,  he  must  have  believed  in  the  existence  of  a  state  of  facts  which, 
if  they  had  existed,  would  have  justified  him  in  giving  the  plaintiff  into  custody. 
He  must,  therefore,  have  believed  that  the  plaintiff  was  found  committing  the  offence. 
No  doubt,  a  person  is  entitled  to  the  protection  of  a  statute,  although  he  has  not 
acted  in  pursuance  of  it,  if  he  bona  fide  intended  to  do  so.  According  to  the  old 
authorities,  it  was  necessary  that  the  defendant  should  have  reasonable  ground  for 
his  belief;  but  in  Herma7in  v.  Seneschal  (13  C.  B.  N.  S.  392)  it  was  held  that  reason- 
able ground  of  belief  was  only  an  ingredient  in  ascertaining  the  existence  of  bona 
fides.  No  case,  however,  has  gone  the  length  of  saying  that,  where  a  statute 
authorizes  an  arrest  without  warrant  where  a  person  is  found  committing  an  offence, 
a  party  is  entitled  to  the  protection  of  the  statute  if  he  honestly  believed  that  the 
person  whom  he  has  given  into  custody  has  committed  the  offence.  Upon  an 
examination  of  the  authorities,  it  will  be  found  that  in  most  of  them  the  question 
could  not  arise  whether  the  defendant  believed  that  the  plaintiff  was  found  committing 
the  offence,  because  he  was  taken  in  the  act  which  was  supposed  to  be  an  offence. 
That  was  so  in  Hermann  v.  Seneschal,  Bead  v.  Coker,  and  Cann  v.  Clipperton.  The 
direction,  therefore,  which  was  right  in  Hermann  v.  Seneschal,  and  which  the  present 
exception  suggests  ought  to  have  been  given  in  this  case,  would  have  been  a  wrong 
direction.  In  Cann  v.  Clipperton  (10  A.  &  E.  588)  Lord  Denman,  C.  J.,  said :  "I  am 
unwilling  to  say  that,  if  a  party  acts  bona  fide  as  in  the  execution  of  a  statute,  he  is 
justified  at  all  events,  merely  because  he  thinks  he  is  doing  what  the  statute  authorizes, 
if  he  has  not  some  ground  [774]  in  reason  to  connect  his  own  act  with  the  statutory 
provision."     (He  was  then  stopped  by  the  Court.) 

Keane  replied. 

Williams,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
must  be  affirmed,  inasmuch  as  there  is  no  foundation  for  the  alleged  error  assigned 
in  the  bill  of  exceptions.  Most  of  the  cases  on  this  subject  have  been  cited,  and  the 
result  of  them  is,  that  where  the  question  is  whether  a  defendant  is  entitled  to  notice 
of  action  under  an  act  of  parliament  of  this  nature,  the  proper  way  of  leaving  the 
question  to  the  jury  is  this :  "Did  the  defendant  honestly  believe  in  the  existence  of 
those  facts  which,  if  they  had  existed,  would  have  afforded  a  justification  under  the 
statute?"  The  law  was  so  laid  down  by  Erie,  C.  J.,  and  myself  in  the  case  of 
Hermann  v.  Seneschal  (13  C.  B.  N.  S.  392),  and  that  appears  to  me  good  law  and  the 
result  of  the  authorities.  It  has  been  contended  that  it  is  enough  if  the  defendant 
bona  fide  thought  he  was  acting  according  to  law,  and  that  it  is  not  necessary  that  he 
should  believe  that  he  was  acting  under  an  authority  conferred  upon  him  by  law.  To  a 
certain  extent  that  argument  is  well  founded ;  that  is  to  say,  in  order  to  entitle  a 
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defendant  to  notice  of  action,  it  is  not  necessary  that  he  should  know  of  the  existence 
of  the  particular  enactment.  But  all  difficulty  is  obviated  by  the  rule  of  law  to  which 
I  have  adverted,  and  which  seems  to  me  a  convenient  rule  and  in  accordance  with 
justice  and  the  intention  of  the  legislature. 

Taking  that  to  be  the  law,  it  remains  to  consider  how  it  is  to  be  applied  to  the 
present  case.  Here  the  ordinary  course  was  not  pursued  of  pleading  that  a  felony 
had  been  committed  by  some  one,  and  that  the  defendant  had  [775]  reasonable 
ground  for  believing  that  the  plaintiff  was  the  guilty  person.  We  cannot  entertain 
any  question  except  that  raised  by  the  bill  of  exceptions.  Had  the  defendant  chosen 
to  rely  on  a  state  of  facts  which,  if  found  by  the  jury,  would  have  enabled  him  to 
avail  himself  of  the  want  of  notice  of  action  under  this  particular  act  of  parliament, 
the  objection  might  have  been  raised  by  an  inquiry  being  submitted  to  the  jury,  not 
simply  whether  the  defendant  believed  that  the  plaintiff  was  guilty  of  stealing  the 
florin,  but  also  whether  he  believed  that  the  plaintiff  had  been  found  committing  the 
offence.  If  that  question  had  been  left  to  the  jury,  they  might  have  come  to  a  con- 
clusion on  one  part  of  the  inquiry  in  favour  of  the  plaintiff,  and  on  the  other  in  favour 
of  the  defendant.  If  the  jury  found  the  first  part  in  the  affirmative,  viz.,  that  the 
defendant  believed  that  the  plaintiff  had  been  guilty  of  stealing  the  florin,  and  the 
latter  part  in  the  negative,  viz.,  that  the  defendant  did  not  believe  that  the  plaintiff 
had  been  found  committing  the  offence,  that  would  have  disentitled  the  defendant  to 
notice  of  action.  But  the  objection  to  the  summing  up  of  the  learned  Judge,  was  not 
that  he  omitted  to  leave  to  the  jury  both  branches  of  the  inquiry,  but  the  single  one 
whether  the  defendant  believed  that  the  plaintiff  had  wrongfully  taken  the  florin. 
If  the  learned  Judge  had  yielded  to  that  objection,  and  left  to  the  jury  the  question 
proposed  on  behalf  of  the  defendant,  that  would  have  been  a  misdirection  and  the  sub- 
ject of  a  bill  of  exceptions  on  the  part  of  the  plaintiff;  because  the  inquiry  of  the  jury 
would  have  been  confined  to  the  single  fact  of  the  defendant's  belief  as  to  the  plaintiffs 
commission  of  the  offence,  and  would  not  have  been  directed  to  the  equally  essential 
inquiry,  whether  the  defendant  believed  that  the  plaintiff  was  found  committing  the 
offence.  I  agree  with  the  argument  of  counsel  that  if  [776]  the  facts  were  such  that 
the  jury  could  not  possibly  have  thought  that  the  defendant  believed  in  the  fact  of 
the  offence  being  committed  by  the  plaintiff,  without  also  thinking  that  he  believed  in 
the  fact  that  the  plaintiff  was  found  committing  it,  the  leaving  the  one  inquiry  would 
be  sufficient,  and  the  other  might  be  omitted.  But  here,  supposing  the  true  question 
had  been  submitted  to  the  jury,  upon  these  facts,  if  they  had  found  that  the  defendant 
believed  in  the  existence  of  the  theft,  but  did  not  believe  that  the  plaintiff  was  found 
committing  it,  I  do  not  think  that  the  verdict  could  have  been  disturbed,  for  there 
was  evidence  upon  which  the  jury  might  have  found  either  one  way  or  the  other. 
Therefore  the  leaving  one  branch  of  the  inquiry  to  the  jury,  in  the  manner  suggested, 
would  not  have  decided  the  question  whether  the  defendant  believed  that  the  plaintiff 
was  found  committing  the  offence,  and  therefore  entitled  to  notice  of  action.  Con- 
sequently there  was  no  sufficient  exception  to  the  ruling  of  the  learned  Judge,  and 
the  judgment  of  the  Court  below  must  be  affirmed. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  entirely  concur  with  my  brother 
Williams  as  to  the  proper  direction  in  a  case  of  this  kind.  That  part  of  the  exception 
which  is  in  these  words  "  and  that  in  giving  the  plaintiff  into  custody  he,  the  defen- 
dant, was  exercising  a  legal  power,"  seems  to  me  immaterial.  It  is  clear  upon  the  true 
construction  of  the  exception  that  all  that  the  defendant's  counsel  wished  the  learned 
Judge  to  leave  to  the  jury  was,  whether  the  defendant  honestly  believed  that  the 
plaintiff  had  wrongfully  taken  the  florin.  He  did  not  wish  the  Judge  to  leave  to  the 
jury  the  question  whether  the  defendant  believed  that  the  plaintiff  had  been  found 
committing  the  felony.  Leaving  to  the  jury  the  question  whether  the  defendant 
believed  [777]  that  he  was  exercising  a  legal  power,  would  have  been  an  insufficient 
diiection  without  telling  the  jury  what  would  be  such  a  legal  power.  It  is  clear  to 
my  mind  from  the  defendant's  evidence  in  answer  that  he  was  acting  on  mere 
suspicion. 

Blackburn,  J.,  Keating,  J.,  and  Mellor,  J.,  concurred. 

Judgment  affirmed. 
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In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Anne  Dumergue  v.  Rvmsey  and  Another.  Dec.  7,  1863. — A  tenant  was  let  into 
possession  of  certain  premises,  which  he  was  to  fit  up  for  musical  performances 
upon  the  terms  contained  in  a  draft  lease,  which  provided  that  he  should  at  all 
times  during  the  term  keep  sufficient  and  suitable  fixtures  and  moveable  furniture 
and  effects  on  the  premises  for  that  purpose,  and  that  none  of  such  moveable 
furniture  and  effects  should  be  removed  therefrom,  except  for  the  purpose  of 
repair  or  of  being  replaced  by  others ;  and  also  that  in  case  the  term  should  be 
determined  by  effluxion  of  time,  but  in  no  other,  it  should  be  lawful  for  the  lessee, 
within  twenty-one  days  after  the  expiration  of  the  term,  but  not  during  any 
other  period,  to  remove  such  fixtures,  if  any,  as  he  might  have  affixed  to  the 
premises,  unless  the  landlord  should  elect  to  purchase  the  same.  It  was  also 
provided  that  if  the  lessee  became  bankrupt  or  insolvent,  or  if  any  distress  or 
writ  of  extent  or  execution  should  be  lawfully  levied  or  executed  by  seizure  on 
the  said  premises,  it  should  be  lawful  for  the  lessor  to  re-enter  and  repossess  the 
premises  as  in  his  former  estate  and  to  seize  and  retain  for  his  own  use  all  fixtures 
whatsoever,  tenant's  or  trade  fixtures.  The  lessee  annexed  to  the  premises  certain 
fixtures  suitable  for  the  purpose  aforesaid,  and  which  a  jury  found  were  tenant's 
fixtures.  These  fixtures  were  seized  by  a  sheriff"  under  a  writ  of  fi.  fa.  issued  upon 
a  judgment  recovered  by  a  creditor  against  the  lessee.  Thereupon  the  lessor 
claimed  the  fixtures.  Held,  in  the  Exchequer  Chamber  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  by  the  terms  of  the  agreement  the  lessee  had 
renounced  the  ordinary  right  of  a  tenant  to  disannex  tenant's  fixtures  during  the 
term,  and  consequently  the  sheriff  had  no  power  to  take  them  in  execution. 

[S.  C.  33  L.  J.  Ex.  88 ;  10  Jur.  (N.  S.)  155 ;  12  W.  R.  205 ;  9  L.  T.  775. 
Applied,  Lambourn  v.  McLellan,  [1903]  2  Ch.  275.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  making 
absolute  a  rule  to  enter  the  verdict  for  the  defendants,  pursuant  to  leave  reserved  at 
the  trial  of  an  interpleader  issue. 

The  case  stated  on  appeal  (so  far  as  material)  was  as  follows  : — By  agreement  made 
the  28th  November,  1861,  [778]  between  the  plaintiff",  Anne  Dumergue  (therein  called 
the  lessor),  of  the  one  part,  and  William  Flint  (therein  called  the  lessee),  of  the  other 
part,  it  was  agreed,  amongst  other  things,  as  follows  : — 

1.  The  lessor  should  immediately  give  to  the  lessee  possession  of  St.  Martin's  Hall, 
Long  Acre,  in  the  county  of  Middlesex,  with  the  appurtenances,  except  the  cellars 
expressed  to  be  excepted  and  reserved  in  and  by  the  draft  intended  lease  set  forth  in 
the  second  schedule  thereto. 

2.  The  lessee  should  immediately  commence  and  diligently  and  continuously 
prosecute  the  execution  in  and  about  such  premises  of  the  works  mentioned  in  the 
first  schedule  thereto,  and  such  other  works  as  should  be  requisite  to  fit  the  premises 
as  a  place  for  public  musical  performances,  and  other  public  purposes  for  which  the 
same  might  be  used,  according  to  the  said  draft  intended  lease,  and  provide  the  same 
with  suitable  seats  and  other  moveable  eff'ects,  before  the  1st  March,  1862,  and  lay 
out  in  and  about  such  works  and  effects  at  least  the  sum  of  10001.  by  that  day.  And 
it  was  further  agreed  that  such  time  should  be  deemed  the  essence  of  that  contract, 
and  that  if  the  stipulation  in  that  behalf  should  not  be  complied  with  the  lessor  might, 
immediately  or  at  any  time  after  the  breach  thereof,  re-enter  and  take  possession  of 
and  retain  for  her  own  use  the  said  premises  and  all  fixtures  which  the  lessee  should 
have  placed  in  and  about  the  same. 

4.  The  lessor,  on  full  compliance  by  the  lessee  with  clauses,  &c.,  should  execute  on 
the  request  of  the  lessee,  and  the  lessee,  his  executors,  &c.,  should  at  any  time,  at  the 
lessor's  request,  accept  and  execute  a  counterpart  of  a  lease  of  the  said  premises  in  the 
form  set  forth  in  the  said  second  schedule. 

5.  In  the  meantime,  and  until  the  execution  of  such  lease,  the  lessee  should 
observe,  perform,  and  be  bound  by  [779]  all  the  covenants  and  provisions  to  be  therein 
contained  as  fully  as  if  the  same  were  executed. 
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The  first  schedule  contained  a  specification  of  the  works  and  fittings,  which  included 
the  laying  all  necessary  gas  piping,  fitting  up,  and  fixing  chandeliers,  sun-lights,  star- 
lights, pendants,  &c.,  for  lighting  the  stage. 

The  second  schedule  (so  far  as  material)  was  as  follows : — This  indenture  made  the 
day  of  1860,  between  Anne  Dumergue,  of,  &c.,  of  the  one  part, 

and  William  Flint  of,  &c.,  of  the  other  part :  Witnesseth  that  in  consideration  of  the 
rent,  covenants,  &c.,  hereinafter  reserved  and  contained  on  the  part  and  behalf  of  the 
said  W.  Flint  to  be  paid,  observed,  &c.,  the  said  Anne  Dumergue  doth  hereby  demise 
and  lease  unto  the  said  W.  Flint,  his  executors,  &c.  (inter  alia),  all  that  building  and 
premises  known  as  St.  Martin's  Hall,  and  whereof  part  is  constructed  as  a  Hall  and 
otherwise  for  use  for  musical  entertainments  and  purposes  connected  therewith,  and 
the  remainder,  being  the  rooms  over  the  entrance  from  Long  Acre,  is  constructed  for 
use  as  a  private  residence :  habendum  from  the  19th  December,  1861,  for  the  term  of 
ten  years  thence  next  ensuing  ;  paying  for  the  first  year  of  the  said  term  the  rent  of 
14661.  13s.  4d.,  and  for  the  subsequent  years,  except  the  last,  the  rent  of  11001.,  and 
for  the  last  year  the  rent  of  7331.  6s.  8d.  After  covenants  by  W.  Flint  to  pay  the 
rents  and  taxes,  there  were  covenants  by  him  as  follows : — 

And  also  shall  and  will  at  the  expiration  or  other  sooner  determination  of  the  said 
term,  surrender  and  deliver  up  to  the  said  Anne  Dumergue,  her  executors,  &c.,  all  the 
doors,  locks,  keys,  bolts,  bars,  fastenings,  hinges,  glass  and  glazed  windows,  sashes, 
marble  and  other  hearths,  slabs,  wainscots,  partitions,  cisterns,  closets,  shelves,  leaden 
pipes,  tubes,  gutters  of  lead,  and  other  things  which  now  are  and  which  from  time  to 
time  during  the  said  term  shall  be  fixed  or  [780]  fastened  within  or  about  the  said 
buildings  and  premises  hereby  demised,  or  any  part  thereof,  whole,  safe  and  undefaced, 
and  fit  for  use,  reasonable  use  and  wear  thereof  only  excepted.  And  also  that  it  shall 
and  may  be  lawful  to  and  for  the  said  Anne  Dumergue,  her  executors,  &c.,  or  her 
surveyors  and  agents,  at  all  seasonable  times  during  the  term  to  take  a  schedule  of  all 
fixtures  and  things  in,  upon,  or  about  the  premises.  And  that  he  the  said  W.  Flint, 
his  executors  &c.,  will  at  all  times  during  the  said  term  keep  sufficient  and  suitable 
fixtures  and  moveable  furniture  and  effects  in  and  upon  the  public  part  of  the  said 
premises,  for  the  use  thereof  for  musical  entertainments  as  aforesaid,  and  which 
moveable  furniture  and  eflfects  shall  always  be  of  the  value  of  5001.  at  the  least ;  and 
that  none  of  such  moveable  furniture  and  eff'ects  shall  be  removed  therefrom,  save  for 
the  purpose  of  being  repaired  or  of  being  immediately  replaced  by  others  of  equal  or 
greater  value.  And  it  is  hereby  agreed  and  declared  between  and  by  the  said  parties 
hereto,  that  in  case  the  said  term  shall  determine  by  effluxion  of  time,  and  shall  not 
be  sooner  determined  under  either  of  the  provisoes  for  re-entry  hereinafter  contained, 
or  otherwise,  then,  but  in  no  other  case,  it  shall  be  lawful  for  the  said  W.  Flint,  his 
executors,  &c.,  within  twenty-one  days  next  after  the  expiration  of  the  said  term,  but 
not  during  any  other  period,  to  remove  such  fixtures,  if  any  (other  than  gas  piping 
which  it  is  agreed  as  aforesaid  shall  in  that  event  be  left  on  the  premises),  as  he  or 
they  may  have  attached  to  or  placed  on  the  said  premises,  and  as  may  lawfully  be 
removed  notwithstanding  and  without  breach  of  any  of  the  covenants  contained  in 
the  lease  under  which  the  said  premises  are  held  of  the  superior  landlord,  unless  the 
said  Anne  Dumergue,  her  executors,  &c.,  shall  elect  to  purchase  the  same,  which  it 
shall  be  lawful  for  her  or  them  to  do  for  3001.  or  such  less  sum  as  shall  be  the  fair 
value  thereof.  Provided  always,  and  it  is  hereby  further  agreed  and  de-[781]-clared, 
that  if  the  several  rents  hereby  reserved,  or  any  of  them  &c.,  shall  be  behind  or  unpaid 
fourteen  days  next  after  any  of  the  days  whereon  the  same  respectively  ought  to  be 
paid  as  aforesaid  ;  or  in  case  of  the  breach  or  non-performance  of  any  of  the  covenants 
or  agreements,  clauses  and  things  herein  contained  &c.,  or  if  the  said  W,  Flint,  his 
executors,  &c.,  shall  become  bankrupt  or  insolvent,  or  make  any  composition  with  or 
assignment  of  his  or  their  estate,  or  any  part  thereof,  for  the  benefit  of  his  or  their 
creditors,  or  any  class  of  them,  or  shall  accept  any  letter  of  licence  from  his  or  their 
creditors,  or  any  of  them,  or  if  any  distress  or  writ  of  extent  or  execution  shall  be 
lawfully  levied  or  executed  by  seizure  on  the  said  premises ;  or  if  he  or  they  shall 
permit  any  of  his  or  their  lands  or  goods  elsewhere  to  be  sold  under  any  other  extent 
or  execution  or  judgment ;  or  shall  be  lawfully  taken  in  execution  under  any  writ  of 
capias  ad  satisfaciendum,  then  and  in  any  of  the  said  cases  and  at  any  time  thereafter, 
and  notwithstiinding  any  subsequent  receipt  of  rent,  whether  then  due  or  subsequently 
accrued  due,  it  shall  be  lawful  for  the  said  Anne  Dumergue,  her  executors,  c&c,  into 
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the  said  premises  hereby  demised,  or  any  part  thereof  in  the  name  of  the  whole, 
wholly  to  re-enter  and  the  same  to  have  again,  retain,  re-possess  and  enjoy  as  in  her 
or  their  former  estate,  &c.,  and  also  to  seize  and  retain  for  her  or  their  use,  and  as  her 
and  their  own,  all  fixtures  whatsoever,  whether  tenant's  or  trade  fixtures  or  otherwise, 
and  all  gas  chandeliers  and  other  gas  fittings  whatsoever  which  shall  then  be  in  or 
upon  the  said  demised  premises  or  any  part  thereof,  whether  public  or  private,  and 
that  upon  such  re-entry  as  aforesaid  the  said  term  hereby  granted  shall  be  absolutely 
determined.  Provided  always,  and  it  is  hereby  further  agreed  and  declared  that,  in 
addition  and  without  prejudice  to  the  conditional  proviso  for  re-entry  hereinbefore 
contained,  it  shall  be  lawful  for  the  said  Anne  [782]  Dumergue,  her  executors,  &c., 
at  any  time  before  the  expiration  of  two  years  from  the  19th  December,  1861,  and 
after  six  calendar  months'  previous  notice  of  her  or  their  intention  so  to  do  shall  have 
been  given  to  the  said  W.  Flint,  his  executors,  &c.,  or  left  upon  the  demised  premises, 
and  if  the  said  W.  Flint  shall  not  previously  to  the  expiration  of  such  six  calendar 
months'  notice  have  elected  and  agreed  in  writing  to  purchase  the  said  premises,  to 
re-enter  into  the  said  demised  premises,  or  any  part  thereof  in  the  name  of  the  whole, 
and  to  determine  the  said  term  hereby  granted ;  and  in  that  event  shall  take  and 
retain  for  her  and  their  own  absolute  property  all  the  tenant's  fixtures  and  moveable 
fittings  and  effects  in,  about,  or  belonging  to  the  said  Hall  or  any  of  the  public  portion 
of  the  demised  premises,  inclusive  of  gas  chandeliers,  gas  pipes,  and  all  other  gas  fittings, 
and  she  or  they  the  said  Anne  Dumergue,  her  executors,  &c.,  shall  pay  for  such  tenant's 
fixtures  and  moveable  fittings  and  things  so  taken  and  retained  such  sum  not  exceeding 
15001.  as  shall  be  the  fair  value  thereof. 

Before  the  making  of  the  said  agreement  there  were  upon  the  premises  certain 
goods  and  chattels  and  certain  fixtures  and  things,  and  the  said  W.  Flint,  after  the 
making  of  the  said  agreement  and  in  pursuance  thereof,  brought  in  and  upon  the  said 
demised  premises  other  goods  and  chattels,  and  affixed  therein  certain  other  fixtures 
and  things. 

On  the  5th  February,  1862,  the  sheriff  of  Middlesex  entered  upon  the  premises  and 
seized  in  execution  the  whole  of  the  goods,  chattels,  fixtures,  and  things  so  brought  and 
then  being  in  and  upon  and  affixed  to  the  premises,  under  a  writ  of  fieri  facias,  tested 
on  the  said  5th  February,  1862,  issued  upon  a  judgment  for  29381.  recovered  by  the 
defendants  against  the  said  W.  Flint. 

On  the  14th  of  February,  and  before  any  sale,  the  plaintiff  served  the  sheriff  with 
a  notice  that  she  claimed  all  the  [783]  fixtures  whatsoever  and  all  gas  chandeliers 
and  other  fittings,  and  that  all  the  seats  in  and  upon  the  said  premises  were  her 
property. 

Thereupon  the  sheriflF  took  out  the  usual  interpleader  summons,  upon  which  a 
Judge  ordered  an  issue  to  be  tried  in  which  the  question  was  whether  all  the  fixtures 
whatsoever,  and  all  gas  chandeliers  and  other  gas  fittings,  and  all  the  seats  in  and 
upon  the  premises,  as  particularized  in  the  claim  of  the  said  Anne  Dumergue  made 
and  served  on  the  sheriff  of  Middlesex,  on  the  14th  February,  1862,  were  at  the  time 
of  the  said  seizure  the  property  of  the  claimant,  Anne  Dumergue,  as  against  the 
defendants,  the  execution  creditors. 

The  issue  was  tried  on  the  30th  April,  1862,  before  Channell,  B.,  when  an 
inventory  of  the  articles  seized  was  put  in  evidence,  and  the  jury  found  that  all  the 
articles  in  the  said  inventory  were  tenant's  fixtures,  that  such  as  were  fixed  to  the 
premises  were  articles  that  could  easily  be  detached  from  the  premises,  and  that  any 
injury  in  detaching  them  could  be  repaired  easily  and  at  a  slight  expence,  and  that 
they  were  brought  in  or  put  up  for  the  purpose  of  the  business  to  which  the  place  was 
to  be  applied. 

Upon  this  finding  a  verdict  was  by  consent  entered  for  the  plaintiff,  leave  being 
reserved  for  the  defendants  to  move  to  enter  the  verdict  for  them. 

A  rule  nisi  was  accordingly  granted,  upon  the  ground  that  upon  the  facts  admitted 
and  proved  there  was  no  sufficient  evidence  to  support  the  plaintiff's  claim  to  the 
property  in  question  against  the  defendants,  and  that,  upon  these  facts  and  the  finding 
of  the  jury,  it  appeared  that,  the  goods  in  question  were  the  property  of  the  defendants 
as  against  the  plaintiff.     This  rule  was  made  absolute. 

■The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the  Court  below  were 
right  in  making  the  above  rule  [784]  absolute.  If  the  Court  shall  be  of  opinion  in 
the  negative,  the  verdict  for  the  claimant  Anne  Dumergue,  is  to  stand.     If  the  Court 
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shall  be  of  opinion  in  the  affirmative,  the  verdict  for  the  claimant  is  to  be  set  aside 
and  a  verdict  entered  for  the  defendants. 

Raymond  argued  for  the  claimant.(a)  The  question  turns  upon  the  construction 
of  the  agreement,  and  its  effect  upon  the  I'ights  of  the  lessee.  The  jury  have  found 
that  the  fixtures  were  tenant's  fixtures,  and  that  they  were  brought  on  the  premises 
for  the  purpose  of  the  business  to  which  the  place  was  to  be  applied.  The  original 
rule  of  law  was  that  everything  fixed  to  the  freehold  became  part  of  it.  Quicquid 
plantatur  solo  solo  cedit.  Upon  that  rule  was  engrafted  this  qualification,  that  a 
tenant  is  entitled  to  remove  such  articles  as  come  within  the  definition  of  tenant's 
fixtures.  It  is  also  clear  that  a  judgment  creditor  may  take  in  execution  tenant's 
fixtures ;  but  the  right  of  the  creditor  can  be  no  greater  than  that  of  the  tenant. 
This  case  diff'ers  from  the  ordinary  case  of  landlord  and  tenant,  because  there  it  is 
optional  with  the  tenant  whether  he  will  annex  any  article  to  the  freehold.  Here  the 
object  was  to  fit  up  the  demised  premises  as  a  place  for  musical  entertainments,  and 
therefore  part  of  the  consideration  for  the  agreement  was  the  undertaking  by  the 
tenant  to  provide  fixtures  and  moveable  furniture  and  effects  suitable  for  that  purpose. 
By  the  terms  of  the  agreement  the  tenant  has  no  absolute  right  to  remove  the 
fixtures,  but  only  a  contingent  right,  in  the  event  of  the  term  being  determined  by 
effluxion  of  time,  to  remove  them  within  twenty-one  days  unless  the  landlord  shall 
elect  to  purchase  them.  [Blackburn,  J.  Is  there  any  case  which  has  determined  that 
a  landlord  who  has  re-entered  [785]  upon  a  forfeiture  is  entitled  to  the  growing  crops  ?] 
In  Davis  v.  Eyton  (7  Bing.  154)  a  lease  was  granted  on  condition  that  if  the  lessee 
should  incur  any  debts  upon  which  judgment  should  be  signed  and  execution  issue 
against  him,  the  lessor  might  re-enter  as  of  his  former  estate ;  and  the  lessor,  having 
re-entered  after  judgment  and  execution,  it  was  held  that  he  was  entitled  to  the 
emblements.  The  seizure  by  the  sheriff  put  an  end  to  the  term ;  and  the  intention 
apparent  on  the  face  of  the  agreement  was,  that  if  the  term  should  be  determined 
by  forfeiture  the  lessee  should  not  remove  the  fixtures  or  efi"ect8,  but  they  should 
belong  to  the  lessor :  Bex  v.  Topping  (M'Cl.  &  Y.  544).  [Blackburn,  J.  The  seizure 
by  the  sherift"  is  not  enough,  there  must  be  an  election  on  the  part  of  the  lessor  to 
take  them.]  There  is  a  covenant  by  the  lessee  to  deliver  up,  at  the  expiration  or  other 
"sooner"  determination  of  the  term,  certain  fixtures  enumerated  and  other  things 
which  now  are,  and  which  from  time  to  time  during  the  said  term  shall  be  fixed  or 
fastened  within  or  about  the  said  building  or  premises.  The  tenant  having  no  right 
to  remove  the  fixtures  or  moveable  articles,  they  cannot  be  taken  in  execution  by  the 
sheriff;  MinsMl  v.  Lloyd  (2  M.  &  W.  450). 

W.  G.  Harrison,  for  the  execution  creditors.  The  lessor  never  had  any  property 
in  the  moveable  furniture  and  effects.  The  provision,  that  moveable  furniture  and 
effects  of  the  value  of  5001.  should  remain  on  the  premises,  was  merely  for  security 
in  case  of  distress.  [Williams,  J.  There  is  no  doubt  about  the  moveables.]  Then 
with  respect  to  the  fixtures,  the  jury  have  found  that  they  were  tenant's  fixtures,  and 
that  such  as  were  affixed  to  the  premises  could  be  easily  detached.  They  are  therefore 
in  the  same  position  as  the  [786]  moveable  furniture.  There  are  certain  articles, 
such  as  gas  chandeliers,  which,  though  not  strictly  tenant's  fixtures,  would  be  dis- 
trainable  for  rent,  and  consequently  might  be  taken  in  execution.  In  Amos  on 
Fixtures,  chap.  11,  sect.  11,  p.  321,  it  is  said:  "It  seems  to  have  been  formerly 
considered  that  things  annexed  to  the  freehold  were  not  liable  to  be  taken  in  execution, 
like  the  moveable  goods  and  chattels  of  a  debtor.  But  this  rule  of  law  has  given 
way  to  a  more  liberal  construction  in  favour  of  creditors  in  modern  times ;  and  for 
their  benefit,  fixtures  are  now  considered  to  be  so  far  in  the  nature  of  personal  chattels, 
that  in  certain  cases  they  may  be  seized  and  removed  under  a  writ  of  fieri  facias  or 
other  similar  process."  [Byles,  J.  That  has  reference  to  cases  where  fixtures  are 
removable  by  the  tenant;  here  they  are  not.]  Things  affixed  to  the  freehold  but 
capable  of  being  detached  without  injury  to  the  premises  are  mere  chattels :  Davis 
V.  Jones  (2  B.  &  Aid.  165).  The  stipulation  that  the  lessor  shall  be  at  liberty  to 
purchase  the  fixtures  at  the  end  of  the  term,  shews  that  the  property  in  them  remains 
in  the  lessee.  The  articles  not  in  existence  at  the  time  of  the  agreement  would  not 
pass  to  the  lessor  under  it,  unless  the  lessee  did  some  act  with  that  view  after  he 

(a)  Before  Williams,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  Keating,  J.,  and 
Mellor,  J. 
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acquired  them :  Lunn  v.  That-nton  (1  C.  B.  379).  [Byles,  J.  The  lessee  hus  merely 
a  right  to  remove  the  fixtures  at  the  end  of  the  term,  unless  the  lessor  elects  to 
purchase  them.]  The  agreement  does  not  transfer  the  property  in  the  fixtures  to  the 
lessor.  In  the  case  of  forfeiture  the  lessor  is  to  be  at  liberty  to  seize  and  retain  the 
fixtures,  but  that  is  subject  to  the  equities  which  have  attached  in  the  meantime. 
Up  to  the  time  of  forfeiture  the  lessor  had  no  property  in  the  fixtures,  and  there  was 
no  forfeiture  until  the  sheriff  seized  them.  [Willes,  J.  Suppose  the  lessee  had 
become  bankrupt,  could  his  assignees  have  removed  the  fixtures  %\  [787]  They  might. 
If  the  lessee  had  removed  them  during  the  term,  he  would  have  had  a  good  title  to 
them,  though  the  lessor  might  have  treated  that  as  a  forfeiture.  Even  assuming  that 
the  lessee  has  precluded  himself  from  removing  the  fixtures  during  the  term,  as  they 
are  mere  chattels  they  may  be  taken  in  execution.  The  execution  creditor  does  not 
claim  under  the  lessee,  but  adversely  to  him. 

Williams,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
must  be  reversed,  and  that  the  verdict  entered  for  the  claimant  at  the  trial  must 
stand. 

The  question  turns  entirely  upon  whether  Flint,  the  tenant,  had  a  right  to  remove 
the  fixtures  in  question.  There  has  been  some  controversy,  in  the  course  of  the 
argument,  as  to  the  eff'ect  of  the  finding  of  the  jury.  We  think  it  amounts  to  this, 
that  the  goods  which  were  the  subject  of  the  issue,  although  annexed  to  the  freehold, 
were  tenant's  fixtures,  not  landlord's  fixtures.  Then  the  simple  question  is,  whether 
the  tenant  had  a  right  to  disannex  them  from  the  freehold.  If  the  tenant  had  no 
right  to  disannex  them,  the  sheriff"  had  no  right  to  take  them  in  execution  under  the 
writ.  No  doubt,  a  tenant  may,  before  the  expiration  of  his  term,  remove  what  are 
called  "  tenant's  fixtures."  Then,  had  the  tenant  in  this  case  the  ordinary  right  to 
disannex  these  fixtures  from  the  freehold  during  the  pendency  of  his  term,  or  had  he 
by  the  special  terms  of  the  agreement  debarred  himself  from  that  right? 

Now,  by  a  clause  in  the  lease,  the  tenant  undertakes  that  he  will,  at  the  expiration 
or  sooner  determination  of  the  terra,  surrender  and  deliver  up  to  the  lessor  certain 
things  enumerated,  "and  other  things  which  now  are,  and  which  from  time  to  time 
during  the  said  term  shall  be  fixed  or  fastened  within  or  about  the  said  buildings  and 
premises  [788]  hereby  demised,  or  any  part  thereof."  The  Court  is  not  disposed  to 
accede  to  the  argument  for  the  claimant  so  far  as  it  is  founded  upon  that  clause  in 
the  agreement.  We  think,  according  to  the  case  of  Elliott  v.  Bishop  (11  Exch.  113), 
that  it  is  a  landlord's  clause,  to  secure  the  giving  up  those  fixtures  which  are  ordinarily 
called  "landlord's  fixtures."  As  to  that  clause,  we  give  no  opinion  further  than 
saying  that  we  do  not  rely  upon  it  as  the  foundation  of  our  judgment.  Then  comes 
a  clause  that  Flint,  the  tenant,  "  will  at  all  times  during  the  said  term  keep  sufficient 
and  suitable  fixtures  and  effects  in  and  upon  the  public  part  of  the  said  premises,  for 
the  use  thereof  for  musical  entertainments,  and  which  moveable  furniture  and  effects 
shall  always  be  of  the  value  of  5001.  at  the  least,  and  that  none  of  such  moveable 
furniture  and  effects  shall  be  removed  therefrom  save  for  the  purpose  of  being  repaired, 
or  of  being  immediately  replaced  by  others  of  equal  or  greater  value."  With  respect 
to  that  clause,  the  Court  does  not  feel  that  it  forwards  the  case  of  the  claimant.  It 
amounts  to  an  agreement  on  the  part  of  the  tenant  that  he  will  not  remove  the 
fixtures ;  but  not  to  a  renunciation  of  his  right  to  do  so.  The  latter  part  of  the 
clause  treats  the  fixtures  as  "moveable  furniture,"  and  if  that  stood  alone,  it  would 
inevitably  lead  to  the  conclusion  that  the  matter  rested  in  agreement  only,  because  if 
the  tenant  had  no  right  to  remove  the  moveable  furniture  it  could  not  be  taken  in 
execution  ;  and  it  is  clear  that  moveables  may  be  taken  in  execution.  The  former 
part  of  the  clause  also  shews  that  it  is  a  mere  agreement  in  order  to  keep  up  the 
place  as  a  music  hall. 

Then  comes  a  clause  which  provides  "  that  in  case  the  said  term  shall  be  determined 
by  effluxion  of  time,  and  [789]  shall  not  be  sooner  determined  under  either  of  the 
provisoes  for  re-entry  hereinafter  contained  or  otherwise,  but  in  no  other  case,  it  shall 
be  lawful  for  Flint,  his  executors,  &c.,  within  twenty-one  days  next  after  the  expira- 
tion of  the  said  term,  but  not  during  any  other  period,  to  remove  such  fixtures,  if 
any  (other  than  gas  piping,  which  it  is  agreed  as  aforesaid  shall  in  that  event  be  left 
on  the  premises),  as  he  or  they  may  have  attached  to,  or  placed  on  the  said  premises, 
and  as  may  be  lawfully  removed,"  &c.  If  the  words  "  during  any  other  period  "  be 
construed  to  mean  "during  any  other  time  before  or  after   the   expiration  of  the 


2  S.  &  C.  m.  ATT.  GEN.  V.  LANCASBtRE  AND  YORKSHIftEl  RLY.  CO.         327 

lease,"  that  would  shew  the  intention  of  the  parties  that  the  tenant  should  have  no 
right  to  remove  the  fixtures  except  upon  the  contingency  of  the  term  expiring  by 
effluxion  of  time.  But  the  expression  of  intention  does  not  stop  there,  it  is  also  to 
be  found  in  that  part  of^the  agreement  which  provides  for  a  forfeiture  of  the  lease  in 
the  event  of  the  tenant  becoming  bankrupt  or  insolvent,  or  execution  being  levied  on 
his  goods.  The  agreement  provides  that  if  any  such  event  shall  happen,  the  landlord 
shall  have  power  to  re-enter,  and  seize  and  retain,  not  only  fixtures  purporting  to  be 
tenant's  fixtures,  "but  all  fixtures  whatsoever,  whether  tenant's  or  trade  fixtures,  or 
otherwise."  That  power  is  almost  conclusive  to  shew  the  intention  of  the  parties, 
that  these  fixtures  should  not  be  taken  in  execution,  because  the  power  to  re-enter 
and  seize  the  tenant's  fixtures,  in  the  event  of  his  bankruptcy,  is  inconsistent  with 
the  right  of  the  assignees,  who,  but  for  that  special  provision,  would  clearly  have 
been  entitled  to  disannex  them.  If  the  tenant  had  a  right  to  remove  the  fixtures  an 
execution  against  him  would  enable  the  sheriff  to  seize  them,  and  prevent  the  landlord 
from  exercising  his  power.  The  eff"ect  of  that  provision  is  a  renunciation  by  the 
tenant  [790]  of  the  ordinary  right  to  remove  tenant's  fixtures  during  the  term. 

It  is  contended  on  the  part  of  the  execution  creditor,  that  there  is  nothing  to 
indicate  an  intention  that  the  property  should  vest  in  the  landlord  except  upon  the 
occurrence  of  the  events  specified.  But  that  argument  is  founded  upon  a  mistaken 
notion  of  the  nature  of  fixtures.  Notwithstanding  the  right  of  a  sheriff  to  seize 
fixtures,  until  they  are  severed  from  the  freehold  they  are  parcel  of  it,  and  the  lessee 
could  not  maintain  trover  for  them :  Mackintosh  v.  Trotter  (3  M.  &  W.  184).  This 
construction  of  the  clause  is  not  inconsistent  with  the  provision  as  to  the  tenant's 
right  to  remove  the  fixtures  after  the  expiration  of  the  term  ;  it  is  merely  a  stipulation 
that  during  the  continuance  of  the  lease,  the  tenant  shall  not  have  the  ordinary 
tenant  right  to  remove  fixtures. 

Another  argument  was  pressed  upon  the  Court,  that  this  was  an  agreement  to 
annex  fixtures  to  the  freehold,  and  that  no  property  passed  in  articles  afterwards 
acquired.  But  the  real  question  is,  what  are  the  terms  upon  which  the  tenant  was 
to  hold?  If  it  appears  that  he  was  to  hold  under  the  ordinary  right  to  remove 
tenant's  fixtures  during  the  continuance  of  the  term,  the  sheriff  might  seize  them;  but 
if  the  intention  was  (as  appears  to  us)  that  the  tenant  should  renounce  that  right, 
then  the  sheriff  had  no  power  to  take  the  fixtures  in  execution. 

The  other  Judges  concurred. 

Judgment  reversed. 

[791]    Memoranda. 

In  this  vacation  (10th  December)  the  Honorable  Mr.  Justice  Wightman,  one  of 
the  Judges  of  the  Court  of  Queen's  Bench,  died,  at  York,  during  the  Winter  Assize. 

He  was  succeeded  by  William  Shee,  one  of  her  Majesty's  Serjeants-at-law,  who 
afterwards  received  the  honour  of  Knighthood. 

[792]    Exchequer  Eeports.    Hilary  Term,  27  Vict. 

The  Attorney  General  v.  The  Lancashire  and  Yorkshire  Railway  Company. 
Feb.  1,  1864. — A  railway  Company  is  not  liable  to  be  assessed  under  Schedule 
(E.)  of  the  Income  Tax  Acts  in  respect  of  engine-drivers,  porters  and  labourers, 
whether  employed  by  them  at  annual  salaries  or  at  weekly  wages  amounting  to 
1001.  a  year;  but  such  servants  are  assessable  under  Schedule  (D.). — Schedule 
(E.)  extends  only  to  offices  or  employments  under  corporations  which  are  of  a 
public  nature. 

[S.  C.  33  L.  J.  Ex.  163 ;  10  Jur.  (N.  S.)  705 ;  13  W.  R.  8  ;  10  L.  T.  95.     Referred  to, 
Attorney  General  v.  M'Cormack,  [1903]  2  Ir.  R.  517.] 

By  order  of  a  Judge  the  following  case  was  stated  for  the  opinion  of  this  Court :  — 

"1.  The  defendants  are  a  railway  Company  incorporated  by  act  of  parliament, 

and  are  subject  to  the  provisions  of  the  Railways  Clauses  Act,  1845  (8th  and  9th 

Vict.  cap.  20),  and  all  other  public  general  Acts  relating  to  railway  Companies.     In 

the  course  and  for  the  purposes  of  their  business  as  a  railway  Company  the  defendants 
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employ  many  officers,  clerks,  and  servants.  Of  these  some  are  engaged  at  fixed 
annual  salaries,  payable  in  some  instances  by  quarterly  and  in  other  instances  by 
monthly  payments,  and  the  engagement  is  determinable  by  either  party  giving  to  the 
other  in  some  instances  a  year's  notice,  in  other  instances  a  half  year's  notice,  in 
other  instances  a  quarter's  notice ;  failing  such  notice  the  engagement  would  continue, 
and  would  not  require  to  be  renewed  by  either  party  in  order  to  prevent  its  coming 
to  an  end ;  but  by  far  the  larger  number  of  the  said  Company's  officers,  clerks  and 
servants,  such  as  engine-drivers,  porters  and  labourers,  are  engaged  at  fixed  weekly 
wages  payable  at  the  end  of  each  week,  and  this  class  of  servants  have  deductions 
made  from  their  wages  in  the  event  of  absence  from  sickness  or  any  other  cause.  In 
those  cases  the  engagement  is  determinable  by  either  party  [793]  giving  to  the  other 
in  some  instances  a  month's  notice,  and  in  others  a  week's  notice ;  and  officers,  clerks, 
and  servants  of  this  latter  class  are  constantly  being  changed  by  notice  on  one  side 
or  the  other,  although  failing  such  notice  the  engagement  would  continue,  and  would 
not  require  to  be  renewed  by  either  party  in  order  to  prevent  its  coming  to  an  end. 

"  2.  The  defendants  and  their  officers  were  duly  called  upon  in  the  usual  way  to 
deliver  a  list,  declaration,  or  statement  in  writing,  in  order  that  the  Commissioners 
for  special  purposes  under  the  Income  Tax  Acts  might  assess  the  duties  for  the  year 
commencing  on  the  6th  of  April,  1860,  in  respect  of  all  offices  and  employments  of 
profit  held  in  or  under  the  defendants'  Company,  as  duties  payable  under  Schedule 
(E.),  according  to  the  provisions  of  the  23rd  Vict.  cap.  14,  and  the  other  Acts  there- 
with incorporated  ;  and  the  defendants  and  their  officers  were  furnished  with  the 
proper  forms  for  that  purpose,  and  were  at  the  same  time  informed,  by  the  direction 
of  the  Commissioners  of  Inland  Kevenue,  that  the  said  list,  declaration,  or  statement 
ought,  in  the  opinion  of  the  Commissioners  of  Inland  Eevenue,  to  comprehend  all  the 
officers,  clerks,  and  servants  so  in  the  employment  of  the  defendants,  during  the  year 
commencing  on  the  6th  day  of  April,  1860,  whose  salaries  or  wages  amounted  to  the 
sum  of  1001.  per  annum  or  upwards. 

"  3.  The  defendants,  however,  although  willing  to  comply  with  this  requisition  as 
regards  such  of  their  officers,  clerks,  and  servants  as  are  engaged  at  annual  salaries, 
have  refused  to  comply  with  it  in  respect  to  those  engaged  at  weekly  wages. 

"  4.  A  similar  requisition  was  made  in  respect  of  the  succeeding  year  commencing 
on  the  6th  day  of  April,  1861,  and  a  similar  answer  to  it  was  made  by  the  defendants. 

"  5.  The  question  for  the  Court  is  : — 

[794]  "Whether  the  defendants  are  liable  to  be  assessed  under  Schedule  (E.)  in 
respect  of  their  officers,  clerks,  or  servants  who  are  so  engaged  as  aforesaid  at  weekly 
wages  as  well  as  in  respect  of  those  engaged  at  annual  salaries  1 

"  If  the  Court  should  be  of  opinion  that  the  defendants  are  so  liable,  judgment 
is  to  be  entered  for  the  Crown  for  a  nominal  sum  of  one  shilling,  with  costs,  the 
defendants  agreeing  in  that  case  to  make  the  required  returns  in  compliance  with  the 
judgment  of  the  Court,  and  to  pay  the  duty  chargeable  thereupon. 

"  If  the  Court  should  be  of  opinion  that  the  defendants  are  not  so  liable,  judgment 
is  to  be  entered  for  the  defendants  for  their  costs." 

The  Attorney  General  (with  whom  was  the  Solicitor  General,  Locke  and  Beavan), 
for  the  Crown.(a)  The  defendants  are  liable  to  be  assessed  under  Schedule  (E.). 
There  is  no  ground  for  any  distinction  between  servants  hired  by  the  year  or  at 
weekly  wages.  By  the  23  Vict.  c.  14,  s.  6,(b)  the  Commissioners  for  special  purposes 
are  required  to  assess  the  duties  payable  under  Schedule  (E.)  in  respect  of  all  "offices 
and  employments  of  profit  held  under  any  railway  Company,"  which  duties  are  to  be 
paid  by  the  Company  and  deducted  out  of  the  emoluments  or  salary  of  [795]  such 

(a)  Jan.  30.     Before  Pollock,  C.  B.,  Martin,  B.,  Channell,  B.,  and  Pigott,  B. 

{b)  Sect.  6.  In  like  manner  as  aforesaid  the  Commissioners  for  special  purposes 
shall  assess  the  duties  payable  under  Schedule  (E.)  in  respect  of  all  offices  and  employ- 
ments of  profit  held  in  or  under  any  railway  Company,  and  shall  notify  to  the 
secretary  or  other  officer  of  such  Company  the  particulars  thereof,  and  the  said  assess- 
ment shall  be  deemed  to  be  and  shall  be  an  assessment  upon  the  Company,  and 
paid,  collected,  and  levied  accordingly ;  and  it  shall  be  lawful  for  the  Company  or 
such  secretary  or  other  officer  to  deduct  and  retain  out  of  the  fees,  emoluments,  or 
salary  of  each  such  officer  or  person  the  duty  so  charged  in  respect  of  his  profits 
and  gains. 
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officer  or  person.  The  5  &  6  Vict.  c.  35,  s.  l,(a)  imposes  the  several  duties  mentioned 
in  Schedules  (A.),  (B.),  (C),  [796]  (D.)  and  (E.).  Schedule  (D.)  (ante,  p.  795)  consists 
of  two  branches,  the  second  of  which  is  material,  because  if  the  wages  in  question  are 
not  assessable  under  Schedule  (E.)  they  must  be  assessed  under  Schedule  (D.).  By 
the  second  branch  of  Schedule  (D.)  (ante,  p.  795)  the  duty  is  charged  upon  the  annual 
profits  or  gains  accruing  to  any  person  from  any  property  whatever  in  Great  Britain, 
or  any  profession,  trade,  employment,  or  vocation  exercised  within  Great  Britain^ 
By  Schedule  (E.)  (ante,  p.  795)  the  duty  is  charged  upon  every  public  office  or  employ- 
ment of  profit.  The  amount  of  duty  is  the  same  under  both  Schedules.  Reading 
Schedules  (D.)  and  (E.)  without  the  rules,  employment  under  a  railway  Company 
would  not  come  within  the  definition  of  "  public  employment."  But  the  Act,  after 
imposing  the  tax  in  that  form,  proceeds  to  point  out  the  machinery  by  which  it  is 
to  be  assessed  and  collected.  The  sections  from  the  24th  to  the  33rd  shew  that  the 
legislature  thought  it  convenient  that  corporations  and  public  bodies  should  collect  the 

(a)  Sect.  1.  That  from  and  after  the  5th  day  of  April,  1842,  there  shall  be  charged, 
raised,  levied,  collected,  and  paid,  unto  and  for  the  use  of  her  Majesty,  her  heirs  and 
successors,  during  the  term  hereinafter  limited,  the  several  rates  and  duties  mentioned 
in  the  several  Schedules  contained  in  this  Act,  and  marked  respectively  (A.),  (B.), 
(C),  (D.)  and  (E.)  (that  is  to  say) : 

Schedule  (A.). 

For  all  lands,  tenements  and  hereditaments,  or  heritages  in  Great  Britain  there 
shall  be  charged  yearly,  in  respect  of  the  property  thereof,  for  every  twenty  shillings 
of  the  annual  value  thereof  the  sum  of  sevenpence  : 

Schedule  (B.). 

For  all  lands,  tenements  and  hereditaments  in  England  there  shall  be  charged 
yearly,  in  respect  of  the  occupation  thereof,  for  every  twenty  shillings  of  the  annual 
value  thereof  the  sum  of  threepence  halfpenny  : 

For  all  lands,  tenements  and  heritages  in  Scotland,  there  shall  be  charged  yearly 
in  respect  of  the  occupation  thereof,  for  every  twenty  shillings  of  the  annual  value 
thereof  the  sum  of  twopence  halfpenny : 

Schedule  (C). 

Upon  all  profits  arising  from  annuities,  dividends  and  shares  of  annuities,  payable 
to  any  person,  body  politic  or  corporate,  company  or  society,  whether  corporate  or 
not  corporate,  out  of  any  public  revenue,  there  shall  be  charged  yearly  for  every 
twenty  shillings  of  the  annual  amount  thereof  the  sum  of  sevenpence  without 
deduction  : 

Schedule  (D.). 

Upon  the  annual  profits  or  gains  arising  or  accruing  to  any  person  residing  in 
Great  Britain  from  any  kind  of  property  whatever,  whether  situate  in  Great  Britain 
or  elsewhere,  there  shall  be  charged  yearly  for  every  twenty  shillings  of  the  amount 
of  such  profits  or  gains  the  sum  of  sevenpence ;  and  upon  the  annual  profits  or  gains 
arising  or  accruing  to  any  person  residing  in  Great  Britain  from  any  profession,  trade, 
employment,  or  vocation,  whether  the  same  shall  be  respectively  carried  on  in  Great 
Britain  or  elsewhere,  there  shall  be  charged  yearly  for  every  twenty  shillings  of  the 
amount  of  such  profits  or  gains  the  sum  of  sevenpence : 

And  upon  the  annual  profits  or  gains  arising  or  accruing  to  any  person  whatever, 
whether  a  subject  of  her  Majesty  or  not,  although  not  resident  within  Great  Britain, 
from  any  property  whatever  in  Great  Britain,  or  any  profession,  trade,  employment, 
or  vocation  exercised  within  Great  Britain,  there  shall  be  charged  yearly  for  every 
twenty  shillings  of  the  amount  of  such  profits  or  gains  the  sum  of  sevenpence  : 

Schedule  (E.). 

Upon  every  public  office  or  employment  of  profit,  and  upon  every  annuity,  pension , 
or  stipend  payable  by  her  Majesty  or  out  of  the  public  revenue  of  the  United  Kingdom, 
except  annuities  before  charged  to  the  duties  in  Schedule  (C),  for  every  twenty 
shillings  of  the  annual  amount  thereof  respectively  there  shall  be  charged  yearly  the 
sum  of  sevenpence. 

Ex.  Div.  XV.— 11* 
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tax  from  persons  who  derive  their  incomes  from  them,  whether  iu  the  shape  of  salaries, 
fees,  wages,  or  by  any  other  mode  of  payment.  By  section  50,  every  person  when 
required  by  notice,  must  deliver  to  the  assessor  a  list  of  persons  chiefly  employed  in 
his  service,  whether  resident  in  his  dwelling-house  or  not. 

By  section  100  (b)  the  duties  in  Schedule  (D.)  are  to  be  [797J  assessed  and  charged 
under  certain  rules  which  shall  be  deemed  part  of  the  Act.     By  section  188,(a)  the 

(b)  Sect.  100  enacts :  That  the  duties  hereby  granted,  contained  in  the  Schedule 
marked  (D.),  shall  be  assessed  and  charged  under  the  following  rules,  which  rules 
shall  be  deemed  and  construed  to  be  a  part  of  this  Act,  and  to  refer  to  the  said  last- 
mentioned  duties,  as  if  the  same  had  been  inserted  under  a  special  enactment : — 

Schedule  (D.). 

The  said  last-mentioned  duties  shall  extend  to  every  description  of  property  or 
profits  which  shall  not  be  contained  in  either  of  the  said  Schedules  (A.),  (B.),  or  (C), 
and  to  every  description  of  employment  of  profit  not  contained  in  Schedule  (E.),  and 
not  specially  exempted  from  the  said  respective  duties,  and  shall  be  charged  annually 
on  and  paid  by  the  persons,  bodies  politic  or  corporate,  fraternities,  fellowships,  com- 
panies, or  societies,  whether  corporate  or  not  corporate,  receiving  or  entitled  unto  the 
same,  their  executors,  administrators,  successors,  and  assigns  respectively. 

Kules  for  ascertaining  the  said  last-mentioned  Duties  in  the  particular  Cases  herein 
mentioned. 

First  case.  Duties  to  be  charged  in  respect  of  any  trade,  manufacture,  adventure, 
or  concern  in  the  nature  of  trade,  not  contained  in  any  other  schedule  of  this  Act. 

Rules. 

First.  The  duty  to  be  charged  in  respect  thereof  shall  be  computed  on  a  sum  not 
less  than  the  full  amount  of  the  balance  of  the  profits  or  gains  of  such  trade,  manu- 
facture, adventure,  or  concern  upon  a  fair  and  just  average  of  three  years,  ending  on 
such  day  of  the  year  immediately  preceding  the  year  of  assessment  on  which  the 
accounts  of  the  said  trade,  manufacture,  adventure,  or  concern  shall  have  been  usually 
made  up,  or  on  the  fifth  day  of  April  preceding  the  year  of  assessment,  and  shall  be 
assessed,  charged,  and  paid  without  other  deduction  than  is  hereinafter  allowed  : 
provided  always,  that  in  cases  where  the  trade,  manufacture,  adventure,  or  concern 
shall  have  been  set  up  and  commenced  within  the  said  period  of  three  years,  the 
computation  shall  be  made  for  one  year  on  the  average  of  the  balance  of  the  profits 
and  gains  from  the  period  of  first  setting  up  the  same  :  provided  also,  that  in  cases 
where  the  trade,  manufacture,  adventure,  or  concern  shall  have  been  set  up  and  com- 
menced within  the  year  of  assessment,  the  computation  shall  be  made  according  to 
the  rule  in  the  sixth  case  of  this  schedule. 

Second  case.  The  duty  to  be  charged  in  respect  of  professions,  employments,  or 
vocations,  not  contained  in  any  other  schedule  of  this  Act. 

Rules. 

First.  The  said  duty  on  employments  shall  be  construed  to  extend  to  every 
employment  by  retainer  in  any  character  whatever,  whether  such  retainer  shall  be 
annual,  or  for  a  longer  or  shorter  period  :  and  to  all  profits  and  earnings  of  whatever 
value,  subject  only  to  such  exemptions  as  are  hereinafter  granted : 

Second.  The  duty  to  be  charged  shall  be  computed  at  a  sum  not  less  than  the 
full  amount  of  the  balance  of  the  profits,  gains,  and  emoluments  of  such  professions, 
employments,  or  vocations  (after  making  such  deductions,  and  no  other,  as  by  this 
Act  are  allowed),  within  the  preceding  year,  ending  as  in  the  first  case,  to  be  paid  on 
the  actual  amount  of  such  profits  or  gains  without  any  deduction,  subject  to  the  like 
provisions  as  are  made  in  the  first  case  in  respect  of  the  period  of  average,  in  the  cases 
of  setting  up  and  commencing  such  profession,  employment,  or  vocation  within  the 
period  herein  limited. 

(a)  Sect.  188.  And  be  it  enacted  that  every  provision  in  this  Act  contained,  and 
applied  to  the  duties  in  any  particular  schedule,  which  shall  also  be  applicable  to  the 
duties  in  any  other  schedule,  and  not  repugnant  to  the  provisions  for  charging,  ascer- 
taining, or  levying  the  duties  in  such  other  schedule,  shall,  in  charging,  ascertaining. 


2H.&C.798.  AND    YORKSHIRE    RAILWAY    COMPANY  331 

provisions  [798]  applied  to  nny  particular  schedule  shall  be  applicable  to  any  other 
schedule,  if  not  lepuguant  thereto.     By  the  rules  for  ascertaining  the  duties  in  the 
first  case  (ante,  p.  797)  mentioned  in  Schedule  (D.)  duty  is  to  be  computed  on  the 
full  amount  of  the  profits  and  gains  of  trade,  manufacture,  &c.,  upon  an  average  of 
three  years,  ending  on  the  day  of  the  year  preceding  the  year  of  assessment.     The 
"second  case"  (ante,  p.   797)  mentioned  in  the  rules  relates   to  "the  duty  to  be 
charged  in  respect  of  professions,  employments,  or  vocations,  not  contained  in  any 
other  schedule  of  the  Act."     Therefore,  that  would  include  the  salaries  in  question, 
unless  they  are  within  Schedule  (E.).     By  the  first  rule  (ante,  p.  797)  "the  duty  on 
employment  is  to  extend  to  every  employment  by  retainer  in  any  character  whatever, 
whether  such  retainer  shall  be  annual,  or  for  a  longer  or  shorter  period."     That  rule 
is  quite  as  applicable  under  Schedule  (E.)  as  under  Schedule  (D.),  and  therefore  by 
virtue  of  the  188th  section  (ante,  p.  797)  must  be  applied  tp  Schedule  (E.),  so  that 
employment  in  any  capacity  whatever,  and  whether  annual  or  weekly,  is  within  the 
meaning  of  the  word  "  employment "  in  Schedule  (E.).     By  the  second  rule  (ante, 
p.  797)  the  duty  is  to  be  computed  at  not  less  than  the  full  amount  of  the  balance 
of  the  profits  within  the  preceding  year.     That  differs  from  the  first  case  (ante,  p.  797) 
of  the  rules  of  Schedule  (D.)  in  this  respect,  that  the  duty  upon  trade  profits  is  to  be 
computed  upon  an  average  of  three  years,  but  the  duty  upon  professions,  employments, 
or  vocations,  is  to  be  computed  on  the  profits  of  the  last  year  assessed.     There  was 
also  this  slight  difference  between  "employments"  under  Schedule  (D.)  and  "employ- 
[799]-ments"  under  Schedule  (E.),  that  under  the  former  the  duty  was  charged  on 
the  return  of  the  preceding  year,  whereas  under  Schedule  (E.)  it  was  charged  on  the 
return  of  the  current  year.     So  long  as  the  legislature  dealt  to  that  extent  in  the 
same  way  with  "  employments  "  within  either  schedule,  there  was  no  inducement  for 
anyone  to  make  a  distinction  between  them.     But  a  subsequent  Act,  16  &  17  Vict, 
c.  34,  s.  48,(a)  required  the   duty  under  Schedule  (D.)  in  respect  of   professions, 
employments,  or  vocations,  to  be  computed  upon  a  three  years'  average  of  the  profits 
instead  of  the  amount  of  profits  within  the  preceding  year.     By  the  133rd  section  of 
the  5  &  6  Vict.  c.  35,(6)  if  any  person  charged  with  duty  [800]  under  Schedule  (D.) 

and  levying  the  same,  be  applied  as  fully  and  effectually  as  if  the  application  thereof 
had  been  so  expressly  and  particularly  directed ;  anything  herein  contained  to  the 
contrary  notwithstanding. 

(a)  Sect.  48.  The  duty  to  be  charged  under  Schedule  (D.)  in  respect  of  professions, 
employments,  or  vocations  not  contained  in  any  other  schedule  of  this  Act  shall  be 
computed  on  a  sum  not  less  than  the  full  amount  of  the  balance  of  the  profits,  gains, 
and  emoluments  of  such  professions,  employments,  or  vocations  upon  a  fair  and  just 
average  of  three  years,  instead  of  the  amount  of  such  profits,  gains,  and  emoluments 
within  the  preceding  year,  as  directed  by  the  rules  of  Schedule  (D.)  in  the  said  Act 
of  the  fifth  and  sixth  years  of  her  Majesty,  chapter  thirty-five,  but  subject  in  all  other 
respects  to  the  said  last-mentioned  rules. 

(h)  Sect.  133,  And  be  it  enacted,  that  if  within  or  at  the  end  of  the  year  current 
at  the  time  of  making  any  assessment  under  this  Act,  or  at  the  end  of  any  year  when 
such  assessment  ought  to  have  been  made,  any  person  charged  to  the  duties  contiiined 
in  Schedule  (D.),  whether  he  shall  have  computed  his  profits  or  gains  arising  as  last 
aforesaid  on  the  amount  thereof  in  the  preceding  or  current  year,  or  on  an  average  of 
years,  shall  find,  and  shall  prove  to  the  satisfaction  of  the  Commissioners  by  whom  the 
assessment  was  made,  that  his  profits  and  gains  during  such  year  for  which  the  com- 
putation was  made  fell  short  of  the  sum  so  computed  in  respect  of  the  same  source  of 
profit  on  which  the  computation  was  made,  it  shall  be  lawful  for  the  said  Commis- 
sioners to  cause  the  assessment  made  for  such  current  year  to  be  amended  in  respect 
of  such  source  of  profit,  as  the  case  shall  require,  and  in  case  the  sum  assessed  shall 
have  been  paid,  to  certify  under  their  hands  to  the  Commissioners  for  special  purposes 
at  the  head  office  for  stamps  and  taxes  in  England  the  amount  of  the  sum  overpaid 
upon  such  first  assessment,  and  thereupon  the  said  last  mentioned  Commissioners 
shall  issue  an  order  for  the  repayment  of  such  sum  as  shall  have  been  so  overpaid,  and 
such  order  shall  be  directed  to  the  Receiver  General  of  stamps  and  taxes,  or  to  an 
officer  for  receipt  or  collector  of  the  duties  granted  by  this  Act,  or  to  a  distributor  or 
sub-distributor  of  stamps,  and  shall  authorize  and  require  the  repayment  of  the  said 
sum  so  overpaid  as  aforesaid,  in  like  manner  as  is  hereinbefore  provided  with  respect 
to  the  allowances  to  be  granted  under  No.  V.  of  Schedule  (A.)  of  this  Act. 
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shall,  at  the  end  of  the  current  year,  find  his  profits  within  the  year  less  than  he  has 
computed  them,  the  Commissioners  may  amend  the  assessment  and  order  any  sum 
overpaid  to  be  repaid.  The  134th  section  (a)^  contains  a  similar  provision  in  case  any 
person  charged  under  Schedule  (D.)  shall  cease  to  exercise  his  profession,  or  carry  on 
his  trade,  employment,  or  vocation,  or  shall  die,  or  become  bankrupt  or  insolvent 
before  the  end  of  the  year  [801]  for  making  the  assessment.  Those  provisions  are 
applicable  to  all  employments  whether  under  monthly  or  a  weekly  hiring,  and  whether 
within  Schedules  (D.)  or  (E.),  so  that  if  any  person  is  dismissed  before  his  salary  or 
wages  amount  to  1001.,  he  can  get  back  the  duty  which  has  been  deducted. 

By  the   146th  section  (a)^  the  duties  in   Schedule  (E.)  are   to  be  assessed  and 

(a)^  Sect.  134.  And  be  it  enacted,  that  in  case  any  person  charged  to  the  said 
duties  under  Schedule  (D.),  whether  the  computation  thereon  shall  have  been  made 
on  the  profits  of  one  year  or  on  an  average,  as  herein  allowed,  shall  cease  to  exercise 
the  profession,  or  to  carry  on  the  trade,  employment,  or  vocation,  in  respect  whereof 
such  assessment  was  made,  or  shall  die,  or  become  bankrupt  or  insolvent  before  the 
end  of  the  year  for  making  such  assessment,  or  shall  from  any  other  specific  cause  be 
deprived  of  or  lose  the  profits  or  gains  on  which  the  compuation  of  duty  charged  in 
such  assessment  was  made,  it  shall  be  lawful  for  such  person,  or  his  executors  or 
administrators,  to  make  application  to  the  Commissioners  for  general  purposes  of  the 
district  within  three  calendar  months  after  the  end  of  such  year,  and  on  due  proof 
thereof  to  their  satisfaction  the  said  Commissioners  shall  cause  the  assessment  to  be 
amended,  as  the  case  may  require,  and  give  such  relief  to  the  party  charged,  or  his 
executors  or  administrators,  as  shall  be  just,  and  in  cases  requiring  the  same  the  said 
Commissioners  shall  direct,  in  manner  before  mentioned,  repayment  to  be  made  of 
such  sum  as  shall  have  been  overpaid  on  the  assessment  amended  or  vacated  :  Provided 
always,  that  where  any  person  shall  have  succeeded  to  the  trade  or  business  of  the 
party  charged,  no  such  abatement  shall  be  made,  unless  it  shall  be  proved  to  the  satis- 
faction of  the  said  Commissioners  that  the  profits  and  gains  of  such  trade  or  business 
have  fallen  short  from  some  specific  cause,  to  be  alleged  to  them  and  proved,  since 
such  change  or  succession  took  place,  or  by  reason  thereof,  but  such  person  so 
succeeding  to  the  same  shall  be  liable  to  the  payment  of  the  full  duties  thereon 
without  any  new  assessment. 

(a)2  Sect.  146.  And  be  it  enacted,  that  the  duties  hereby  granted  contained  in  the 
Schedule  marked  (E.)  shall  be  assessed  and  charged  under  the  following  rules,  which 
rules  shall  be  deemed  and  construed  a  part  of  this  Act,  and  to  refer  to  the  said  last- 
mentioned  duties,  as  if  the  same  had  been  inserted  under  a  special  enactment. 

Schedule  (K). 

Rules  for  charging  the  said  duties. 

First.  The  said  duties  shall  be  annually  charged  on  the  persons  respectively  having, 
using,  or  exercising  the  offices  or  employments  of  profit  mentioned  in  the  said 
Schedule  (E.),  or  to  whom  the  annuities,  pensions,  or  stipends  mentioned  in  the  same 
Schedule  shall  be  payable,  for  all  salaries,  fees,  wages,  perquisites,  or  profits  whatso- 
ever accruing  by  reason  of  such  ofiices,  employments,  or  pensions,  after  deducting  the 
amount  of  duties  or  other  sums  payable  or  chargealjle  on  the  same  by  virtue  of  any 
act  of  parliament,  where  the  same  have  been  really  and  bona  fide  paid  and  borne  by 
the  party  to  be  charged ;  and  each  assessment  in  respect  of  such  offices  or  employ- 
ments shall  be  in  force  for  one  whole  year,  and  shall  be  levied  for  such  year  without 
any  new  assessment,  notwithstanding  a  change  may  have  taken  place  in  any  such 
office  or  employment,  on  the  person  for  the  time  having  or  exercising  the  same ;  pro- 
vided that  the  person  quitting  such  office  or  employment,  or  dying  within  the  year, 
or  his  executors  or  administrators,  shall  be  liable  for  the  arrears  due  before  or  at  the 
time  of  his  so  quitting  such  office  or  employment  or  dying,  and  for  such  further 
portion  of  time  as  shall  then  have  elapsed,  to  be  settled  by  the  respective  Commis- 
sioners, and  his  successor  shall  be  repaid  such  sums  as  he  shall  have  paid  on  account 
of  such  portion  of  the  year,  as  aforesaid ;  and  each  assessment  in  respect  of  such 
annuity,  pension,  or  stipend  shall  be  in  force  for  one  whole  year,  unless  the  same  shall 
cease  or  expire  within  the  year,  by  lapse,  death,  or  otherwise,  from  which  period  the 
assessment  thereon  shall  be  discharged. 

Second.  The  said  duties  to  be  assessed  by  the  respective  Commissioners  for  all 


2H.  &C.802.  AND    YORKSHIRE    RAILWAY    COMPANY    .  333 

charged  under  certain  rules,  which  are  to  [802]  be  deemed  and  construed  as  part  of 
the  Act.     First  (ante,  p.  801),  the  duties  are  to  be  annually  charged  on  the  persons 

the  offices  in  each  department  in  the  place  where  the  said  Commissioners  shall  execute 
their  offices,  although  certain  of  the  offices  in  the  same  department  may  be  executed 
elsewhere,  and  shall  be  due  and  payable  from  the  respective  officers,  and  their  respec- 
tive successors,  for  the  time  being. 

Third.  The  said  duties  shall  be  paid  on  all  public  offices  and  employments  of 
profit  of  the  description  hereinafter  mentioned  within  Great  Britain  (viz.),  any  office 
belonging  to  either  House  of  Parliament,  or  to  any  Court  of  justice,  whether  of  law 
or  equity,  in  England,  or  Scotland,  Wales,  the  Duchy  of  Lancaster,  the  Duchy  of 
Cornwall,  or  any  criminal  or  justiciary  or  ecclesiastical  Court,  or  Court  of  admiralty, 
or  commissary  Court,  or  Court-martial ;  any  public  office  held  under  the  civil  govern- 
ment of  her  Majesty,  or  in  any  County  Palatine,  or  the  Duchy  of  Cornwall ;  any 
commissioned  officer  serving  on  the  staff,  or  belonging  to  her  Majesty's  army,  in  any 
regiment  of  artillery,  cavalry,  infantry,  royal  marines,  royal  garrison  battalions,  or 
corps  of  engineers,  or  royal  artificers ;  any  officer  in  the  navy,  or  in  the  militia  or 
volunteers ;  any  office  or  employment  of  profit  held  under  any  ecclesiastical  body, 
whether  aggregate  or  sole,  or  under  any  public  corporation,  or  under  any  company 
or  society,  whether  corporate  or  not  corporate ;  any  office  or  employment  of  profit 
under  any  public  institution,  or  on  any  public  foundation,  of  whatever  nature  or  for 
whatever  purpose  the  same  may  be  established ;  any  office  or  employment  of  profit  in 
any  county,  riding,  or  division,  shire  or  stewartry,  or  in  any  city,  borough,  town 
corporate,  or  place,  or  under  any  trusts  or  guardians  of  any  fund,  tolls,  or  duties  to 
be  exercised  in  such  county,  riding,  division,  shire,  or  stewartry,  city,  borough,  town 
corporate,  or  place ;  and  every  other  public  office  or  employment  of  profit  of  a  public 
nature. 

Fourth.  The  perquisites  to  be  assessed  under  this  Act  shall  be  deemed  to  be  such 
profits  of  offices  and  employments  as  arise  from  fees  or  other  emoluments,  and  payable 
either  by  the  Crown  or  the  subject,  in  the  course  of  executing  such  offices  or  employ- 
ments, and  may  be  estimated  either  on  the  profits  of  the  preceding  year,  or  of  the 
fair  and  just  average  of  one  year  of  the  amount  of  the  profits  thereof  in  the  three 
years  preceding ;  such  years  in  each  case  respectively  ending  on  the  5th  day  of  April 
in  each  year,  or  such  other  day  of  each  year  on  which  the  accounts  of  such  profits 
have  been  usually  made  up. 

Fifth.  In  all  cases  where  any  salaries,  fees,  wages  or  other  perquisites  or  profits, 
or  any  annuities,  pensions  or  stipends,  shall  be  payable  at  any  public  office,  or  by  any 
officer  of  her  Majesty's  household,  or  by  any  of  her  Majesty's  receivers  or  paymasters, 
or  by  any  agent  employed  in  that  behalf,  the  duties  chargeable  under  this  Act  in 
respect  of  such  salaries,  fees,  wages,  perquisites  or  profits,  or  in  respect  of  such 
annuities,  pensions,  or  stipends,  shall  be  detained  and  stopped  out  of  the  same,  or  out 
of  any  money  which  shall  be  payable  upon  such  salaries,  fees,  wages,  perquisites  or 
profits,  or  upon  such  annuities,  pensions,  or  stipends,  or  for  the  arrears  thereof,  when- 
ever the  same  shall  happen,  and  be  applied  to  the  satisfaction  of  the  duties  on  such 
offices  or  employments,  or  on  such  annuities,  pensions,  or  stipends  respectively  (not 
being  otherwise  paid),  in  the  manner  directed  by  this  Act ;  and  whenever  the  same 
so  payable  shall  be  assessed  by  the  commissioners  for  general  purposes  in  their  respec- 
tive districts,  they  shall  transmit  an  account  of  the  amount  of  the  duty  assessed  to  the 
office  where  the  same  are  payable,  in  order  that  the  amount  so  assessed  may  be  there 
stopped  or  detained. 

Sixth.  In  all  cases  where  the  salaries,  fees,  wages,  allowances,  or  profits  of  any 
officer  chargeable  to  the  said  duties  shall  not  arise  out  of  any  of  the  offices  mentioned 
in  the  foregoing  rule,  but  shall  arise  from  any  other  office  or  employment  of  profit 
chargeable  to  the  said  duties,  and  the  salaries,  fees,  wages,  perquisites,  or  profits  shall 
be  payable  at  such  office  by  any  officer  thereof,  or  by  any  receiver  of  the  same  respec- 
tively, or  by  any  agent  employed  in  that  behalf,  the  duties  chargeable  under  this  Act 
in  respect  of  such  salaries,  fees,  wages,  perquisites,  or  profits  shall  be  detained  and 
stopped  out  of  the  same,  or  out  of  any  money  which  shall  be  paid  upon  such  salaries, 
fees,  wages,  perquisites,  or  profits,  or  for  arrears  thereof,  whenever  the  same  shall 
happen,  and  be  applied  to  the  satisfaction  of  the  duties  (not  otherwise  paid)  in  the 
manner  directed  by  this  Act. 
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respectively  [803]  having,  using  or  exercising  the  offices  or  employments  of  profit 
mentioned  in  Schedule  (E.),  for  all  salaries,  fees,  wages,  perquisites  or  profits  what- 
soever, and  such  assessment  is  to  be  in  force  for  one  year ;  "  provided  that  the  person 
quitting  such  office  or  employment  shall  be  liable  for  the  arrears  due  before  or  at  the 
time  of  his  so  quitting,"  and  "  his  successor  shall  be  repaid  such  sums  as  he  shall  have 
paid  on  account  of  such  portion  of  the  year."     By  the  third  rule  (ante,  p.  802)  the 
duties  are  to  be  assessed  on  all  public  offices  and  employments  of  profit  of  the  descrip- 
tion thereinafter  mentioned  within  Great  Britain,  viz.,  any  office  belonging  to  either 
house  of  parliament,  or  any  court  of  law  or  equity,  any  public  office  held  under  the 
civil  government,  or  the  army,  offices  of  [804]  profit  under  any  public  corporation,  or 
under  any  company  or  society,  whether  corporate  or  not  corporate,  and  every  other 
public  office  or  employment  of  profit  of  a  public  nature.     By  that  rule  the  legislature 
intended  to  bi-ing  within  the  same  category  all  employments  of  profit  under  any 
company  or  society,  whether  corporate  or  not,  including  therefore  railway  Companies. 
If  any  doubt  could  exist,  it  would  be  removed  by  the  23  Vict.  c.  14,  s.  6  (ante,  p.  794). 
When  the  5  &  6  Vict.  c.  35  passed  it  made  no  difference  to  individuals  whether 
employments  of  profit  under  railway  Companies  were  assessed  under  Schedule  (D.) 
or  (E.),  but  to  the  government  it  was  of  importance  with  reference  to  the  convenient 
collection  of  the  tax,  and  they  availed  themselves  of  the  machinery  provided  by 
Schedule  (E.)  which  comprehends  all  "employments"  of  profit  to  the  amount  of  1001. 
a  year,  though  for  a  less  period  than  an  annual  hiring.     Where  there  is  a  public  body 
through  whose  hands  the  salaries  of  its  officers  or  servants  passes,  it  is  convenient  and 
consistent  with  the  principle  of  the  Act  to  make  that  public  body  stop  in  transitu  the 
tax  payable  in  respect  of  those  salaries.     [Martin,  B.     This  case  is  not  within  the 
words  of  Schedule  (E.),  for  no  one  would  call  an  engine-driver  a  person  holding  a 
"public  office  or  employment  of  profit."]     The  case  is  brought  within  Schedule  (E.) 
by  the  third  rule  (ante,  p.  802)  of  that  schedule,  which  says  that  the  duties  shall  be 
paid  on  all  public  employments  of  profit  under  any  public  corporation,  or  under  any 
company  or  society,  whether  corporate  or  not  corporate;  and  the  23  Vict.  c.  14,  s.  6 
(ante,  p.  794),  speaks  of  "the  duties  payable  under  Schedule  (E.)  in  respect  of  all 
offices  and  employments  of  profit."     [Martin,  B.     Does  not  that  rather  point  to  such' 
a  person  as  the  secretary?]     The  word  "office"  does,  but  the  term,  " em-[805]-ploy- 
ment  of  profit"  is  large  enough  to  include  any  kind  of  employment;  and  then  by  the 
first  rule  of  the  second  case  of  Schedule  (D.)  (ante,  p.  797)  the  duty  on  employments 
extends  to  "every  employment  by  retainer  in  any  character  whatever,  whether  such 
retainer  be  annual   or   for  a   longer   or  shorter   period."      By  the   fourth    rule   of 
Schedule  (E.)  (ante,  p.  802)  the  perquisites  are  the  profits  of  offices  and  employments 
arising  from  fees.     By  the  fifth  rule  (ante,  pp.  802,  803)  the  duties  on  salaries,  fees, 
wages,  perquisites  or  profits,  payable  at  any  public  office  or  by  the  Crown,  may  be 
stopped  out  of  the  same.     [Martin,   B.     The  sixth  section  of  the  23  Vict.  c.   14 
authorizes  the  secretary  to  deduct  the  duty  from  the  "  fees,  emoluments,  or  salary  " 
of  the  person  employed.     An  engine-driver,  and  persons  of  that  class,  receiving  weekly 
payment  would  properly  be  said  to  have  "  wages."]     The  word  "  emoluments  "  is  large 
enough  to  include  wages.     [Martin,  B.     But  it  is  used  in  connection  with  "fees"  and 
"salary."]     The  first  rule  of  Schedule  (E.)  (ante,  p.  801)  mentions  "salaries,  fees, 
wages,  perquisites  or  profits  whatsoever."     The  fifth  rule  (ante,  p.  802)  of  Schedule  (E.) 
being  only  applicable  to  salaries  payable  at  any  public  office  or  by  the  Crown,  the 
sixth  rule  (ante,  p.  803)  applies  to  the  duties  on  all  other  "salaries,  fees,  wages, 
allowances  or  profits."     The  150th  section  requires  the  assessors  to  assess  themselves, 
"and  all  other  officers,  clei'ks,  and  persons  employed  in  their  respective  departments 
of  office,"  which  shews  that  the  employment  mentioned  in  the  rules  of  Schedule  (E.) 
embraces  not  only  officers  and  clerks  but  all  other  persons.     The  154th  section  requires 
the  proper  officers  in  the  respective  departments,  and  any  agent  by  whom  any  "  salaries, 
fees,  wages,  perquisites,  or  profits  shall  be  payable,"  to  furnish  the  assessors  with  a 
list  of  all  [806]  such  salaries,  &c.     By  the   158th  section  (a)  the  duties  must  be 

(a)  Sect.  158.  Provided  always,  and  be  it  enacted,  that  such  of  the  said  duties 
granted  by  this  Act  which  may  be  detained  or  stopped  and  deducted  out  of  the  sums 
in  respect  whereof  they  shall  be  charged  or  deducted  shall  be  respectively  detained 
at  such  times  in  each  year  as  the  said  sums  shall  be  payable  to  the  person  entitled 
thereto. 
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deducted  when  the  salary  or  wages  are  payable.     That  would  equally  apply  to  persons 
paid  weekly  as  to  those  paid  quarterly. 

Mellish  (J.  A.  Russell  with  him),  for  the  defendants.  The  defendants  are  not 
liable  to  be  assessed  under  Schedule  (E.).  The  wages  of  21.  a  week  paid  to  persons  in 
their  employ  are  subject  to  deductions,  in  the  event  of  absence  or  misconduct,  so  that, 
upon  an  average,  the  income  of  those  persons  is  less  than  1001.  a  year;  and  this 
injustice  results  from  the  conteiftion  on  the  part  of  the  Crown,  that  because  they  are 
servants  of  a  railway  Company  instead  of  a  private  individual,  they  are  chargeable 
under  Schedule  (E.)  upon  the  amount  of  salary  for  the  current  year,  instead  of  being 
charged  under  Schedule  (D.)  upon  the  average  profits  of  the  preceding  three  years. 
If  the  duties  are  payable  under  Schedule  (D.),  the  23  Vict.  c.  14,  s.  6  (ante,  p.  795), 
does  not  apply ;  but  if  they  are  payable  under  Schedule  (E.)  this  practical  difficulty 
arises,  that  the  defendants  are  bound,  every  week  or  month  when  they  pay  the  wages, 
to  deduct  an  aliquot  portion  for  the  income  tax.  Again,  suppose  a  servant  in  their 
employ  at  weekly  wages  amounting  to  1001.  a  year,  quits  at  the  end  of  six  months, 
and  enters  the  service  of  a  private  individual,  how  is  the  assessment  to  be  made,  since 
he  would  have  departed  from  Schedule  (E.)  into  Schedule  (D.)]  Or  suppose  a  servant 
was  absent  from  illness.  [Pollock,  C  B.  Then  he  would  not  be  within  either 
Schedule  (D.)  or  (E.).]  But  the  defendants  may  have  deducted  and  paid  the  duty, 
and  he  [807]  would  have  a  right  to  call  on  them  to  pay  him  the  amount,  as  he  was 
not  liable  to  the  tax.  Persons  engaged  at  weekly  wages  are  in  a  different  position 
from  a  treasurer  or  secretary,  who  holds  a  permanent  office.  The  third  rule  (ante, 
p.  802)  of  Schedule  (El.)  mentions  "any  office  or  employment  of  profit  held  under 
any  ecclesiastical  body,  whether  aggregate  or  sole ; "  but  that  cannot  apply  to  the 
steward  or  butler  of  a  bishop.  [Pollock,  C.  B.  A  bishop  is  not  a  corporation  sole  in 
respect  of  acts  done  in  his  private  capacity.] 

The  16  &  17  Vict.  c.  34,  s.  5,  provides  that  the  duties  thereby  granted  shall  be 
assessed,  &c.  under  the  regulations  and  provisions  of  the  5  &  6  Vict.  c.  35.  Section  1 
imposes  the  duties.  By  section  2  (b)  the  duties  are  payable  in  respect  of  the  several 
properties,  profits  and  gains  [808]  respectively  described  or  comprised  in  Schedules 
(A.),  (B.),  (C),  (D.)  and  (E.).  The  word  "employment"  is  used  both  in  Schedules 
(D.)  and  (E.),  and  it  must  be  construed  by  the  words  with  which  it  is  connected 
according  to  the  ordinary  rule,  that  a  general  word  following  particular  words  must 
be  construed  ejusdem  generis  with  those  words.  In  Schedule  (D.)  the  words  are 
"  any  profession,  trade,  employment,  or  vocation  ; "  in  Schedule  (E.)  "  every  public 
office  or  employment  of  profit."  Then  is  the  employment  in  question  in  the  nature 
of  a  profession,  trade,  or  vocation,  or  in  the  nature  of  a  public  office  or  employment 

(b)  Sect.  2.  For  the  purpose  of  classifying  and  distinguishing  the  several  properties, 
profits,  and  gains  for  and  in  respect  of  which  the  said  duties  are  by  this  act  granted, 
and  for  the  purposes  of  the  provisions  for  assessing,  raising,  levying,  and  collecting 
such  duties  respectively,  the  said  duties  shall  be  deemed  to  be  granted  and  made 
payable  yearly  for  and  in  respect  of  the  several  properties,  profits,  and  gains  respec- 
tively described  or  comprised  in  the  several  schedules  contained  in  this  Act,  and 
marked  respectively  (A.),  (B.),  (D.)  and  (E.),  and  to  be  charged  under  such  respective 
schedules  (that  is  to  say) : 

Schedule  (A.). 

For  and  in  respect  of  the  property  in  all  lands,  tenements,  hereditaments,  and 
heritages  in  the  United  Kingdom,  and  to  be  charged  for  every  twenty  shillings  of  the 
annual  value  thereof : 

Schedule  (B.). 

For  and  in  respect  of  the  occupation  of  all  such  lands,  tenements,  hereditaments, 
and  heritages  as  aforesaid,  and  to  be  charged  for  every  twenty  shillings  of  the  annual 
value  thereof : 

Schedule  (C). 

For  and  in  respect  of  all  profits  arising  from  interest,  annuities,  dividends,  and 
shares  of  annuities  payable  to  any  person,  body  politic  or  corporate,  company  or 
society,  whether  corporate  or  not  corporate,  out  of  any  public  revenue,  and  to  bq 
charged  for  every  twenty  shillings  of  the  annual  amount  thereof : 
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of  profit^  The  words  "employment  of  profit"  mean  a  public  employment  of  profit 
in  the  nature  of  an  oifice ;  though  not  strictly  within  that  term  ;  one  which  would 
last  at  least  for  a  year  and  to  which  there  would  be  a  successor,  A  [809]  labourer 
hired  at  weekly  wages  by  one  person  one  week  and  another  person  another  week, 
cannot  possibly  come  within  the  meaning  of  those  words.  [Pollock,  C.  B.  Because 
an  engine-driver  receives  21.  a  week,  is  the  Company  bound  to  deduct  the  tax  from 
each  weekly  payment  1]  The  effect  of  the  158th  section  (ante,  p.  806)  of  the  5  &  6 
Vict.  c.  35,  taken  in  connection  with  the  sixth  rule  (ante,  p.  803)  of^Schedule  (E.),  is, 
that  if  a  railway  Company  employed  a  person  for  a  fortnight  or  a  month  only  at 
wages  which  would  amount  to  1001.  a  year,  they  would  be  bound  to  deduct  and  pay 
the  duty,  if  the  case  is  within  Schedule  (E.).  [Pigott,  B.  Would  servants  who 
remained  in  the  employ  of  the  Company  for  a  whole  year  be  within  Schedule  (E.)  ?] 
The  employment  must  be  in  the  nature  of  a  public  office,  such  as  secretary,  treasurer, 
and  perhaps  traffic  manager.  It  is  doubtful  whether  a  clerk's  is  such  an  employment, 
but  certainly  that  of  a  person  who  works  for  weekly  wages  or  by  piece  work  is  not. 
The  first  Rule  (ante,  p.  801)  of  Schedule  (E.)  (5  &  6  Vict.  c.  35,  s.  146),  contemplates 
an  office  to  which  there  may  be  a  successor  in  the  event  of  resignation  or  death. 
[Pollock,  C.  B.  Apparently  the  statute  means  that  where  there  is  a  permanent  office, 
and  the  wages,  whether  paid  weekly,  monthly,  or  quarterly,  amount  to  1001.  a  year, 
although  the  partj^  changes,  the  duty  is  to  be  assessed  under  Schedule  (E.).  But  that 
cannot  apply  to  occasional  servants  at  particular  periods  of  the  year.]  The  third  I'ule 
(ante,  p.  802)  of  Schedule  (E.)  also  shews  that  the  employment  must  be  in  the  nature 
of  a  public  office.  The  use  of  the  word  "  office  "  in  the  sixth  rule  (ante,  p.  803) 
supports  that  view.  The  133rd  (ante,  p.  799)  and  134th  (ante,  p.  800)  sections  in 
terms  apply  only  to  duties  under  Schedule  (D.),  and  it  could  never  have  been  intended 
that,  by  virtue  of  the  188th  section  (ante,  p.  797),  those  [810]  provisions  should 
apply  to  persons  from  whose  wages  if  within  Schedule  (E.),  the  duty  must  be  deducted 
weekly.  They  would  constantly  be  compelled  to  apply  for  return  of  duty  over  paid, 
while  persons  assessed  upon  the  average  of  three  years'  profit,  or  upon  the  profit  of 
the  preceding  year  would  have  no  occasion  to  apply  for  any  return  except  in  the  case 
of  mistake.  The  51st  and  53rd  sections  of  the  16  &  17  Vict.  c.  34,  shew  the  description 
of  office  or  employment  intended  to  be  included  in  Schedule  (E.). 

The  Attorney  General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Schedule  (D.). 

For  and  in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to  any  person 
residing  in  the  United  Kingdom  from  any  kind  of  property  whatever,  whether  situate 
in  the  United  Kingdom  or  elsewhere,  and  for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing  to  any  person  residing  in  the  United  Kingdom  from  any 
profession,  trade,  employment,  or  vocation,  whether  the  same  shall  be  respectively 
carried  on  in  the  United  Kingdom  or  elsewhere,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  amount  of  such  profits  and  gains  : 

And  for  and  in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to  any 
person  whatever,  whether  a  subject  of  her  Majesty  or  not,  although  not  resident 
within  the  United  Kingdom,  from  any  property  whatever  in  the  United  Kingdom, 
or  any  profession,  trade,  employment  or  vocation  exercised  within  the  United 
Kingdom,  and  to  be  charged  for  every  twenty  shillings  of  the  annual  amount  of  such 
profits  and  gains : 

And  for  and  in  respect  of  all  interest  of  money,  annuities,  and  other  annual  profits 
and  gains  not  charged  by  virtue  of  any  of  the  other  schedules  contained  in  this  Act, 
and  to  be  charged  for  every  twenty  shillings  of  the  annual  amount  thereof : 

Schedule  (E.). 

For  and  in  respect  of  every  public  office  or  employment  of  profit,  and  upon  every 
annuity,  pension,  or  stipend  payable  by  her  Majesty  or  out  of  the  public  revenue  of. the 
United  Kingdom,  except  annuities  charged  to  the  duties  under  the  said  Schedule  (C), 
and  to  be  charged  for  every  twenty  shillings  of  the  annual  amount  thereof, 
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Martin,  B.  This  is  a  special  case  for  the  opinion  of  the  Courtj-and  the  question 
is,  whether  the  defendants  are  liable  to  be  assessed  under  Schedule  (E.)  of  the  Income 
Tax  Act  (5  &  6  Vict.  c.  35,  and  succeeding  statutes)  in  respect  of  their  engine-drivers, 
porters,  and  labourers  engaged  at  weekly  wagers.  The  defendants  have  persons  in 
their  employment  as  engine-drivers,  porters,  and  labourers  at  wages  of  40s.  per  week 
and  upwards,  and  if  their  wages  during  the  year  amount  to  1001.  they  are  liable  to 
Income  Tax.  By  the  statute  23  Vict.  c.  14,  s.  6,  the  Commissioners  may  make  an 
assessment  upon  a  railway  Company  of  the  duties  payable  under  Schedule  (E.)  in 
respect  of  all  offices  and  employments  of  profits  held  under  them,  which  are  to  be  paid 
by  them  and  deducted  out  of  the  emolument  or  salary  of  such  officer  or  person.  No 
doubt  this  is  a  convenient  mode  of  assessment,  but  it  is  only  authorized  to  be  done 
in  respect  of  the  duties  payable  under  Schedule  (E.),  and  if  the  duties  upon  such 
persons  as  the  engine-drivers,  porters  and  labourers  of  a  railway  Company  are  not 
payable  [811]  under  Schedule  (E.)  the  defendants  are  entitled  to  the  judgment 
of  the  Court,  and  we  are  of  opinion  that  the  duties  are  not,  but  are  payable  under 
Schedule  (D.). 

By  the  1st  section  of  the  original  Income  Tax  Act,  5  &  6  Vict.  c.  35,  Schedule  (D.), 
the  duty  is  imposed  upon  the  annual  profits  or  gains  arising  to  any  one  from  any 
employment ;  and  by  one  of  the  rules  of  this  Schedule  (sect.  100)  the  duty  on  employ- 
ments shall  be  construed  to  extend  to  every  employment  by  retainer  in  any  character 
whether  it  be  annual  or  for  a  longer  or  shorter  period,  and  to  all  profits  and  earnings 
of  whatever  value,  provided  the  amount  according  to  the  existing  law  be  1001.  a  year. 
Now  engine-drivers,  porters  and  labourers  of  a  railway  Company  employed  throughout 
the  whole  year  at  weekly  wages  of  40s.  a  week  would  fall  plainly  and  directly  within 
Schedule  (D.),  and  we  think  they  do  not  fall  within  Schedule  (E.).  It  imposes  the 
duty  upon  every  public  office  or  employment  of  profit,  and  upon  every  annuity,  pension 
or  stipend  payable  by  her  Majesty  or  out  of  the  public  revenue,  except  annuities  charged 
in  Schedule  (C.) ;  and  the  third  rule  in  Schedule  (E.)  (s.  146)  enacts,  that  duties  under 
this  schedule  shall  be  paid  on  all  public  offices  and  employment  of  profit  of  the  descrip- 
tion thereinafter  mentioned,  viz.  offices  belonging  to  the  houses  of  parliament,  courts 
of  law  and  equity,  offices  in  the  army,  offices  of  profit  under  any  public  corporation, 
and  a  variety  of  others ;  and  finally,  every  other  public  office  or  employment  of  profit 
of  a  public  nature.  We  think  Schedule  (E.)  extends  only  to  offices  or  employment 
under  corporations  which  are  of  a  public  nature,  and  not  to  workmen  or  artizans  like 
engine-drivers,  porters  and  labourers.  They  hold  no  public  office  whatever,  and  in 
our  opinion  are  within  Schedule  (D.),  and  not  within  Schedule  (E.),  and  that  they 
must  therefore  be  assessed  as  directed  with  respect  to  Schedule  (D.). 

[812]  Some  sections  in  the  Income  Tax  Acts  were  referred  to  by  the  Attorney 
General  for  the  purpose  of  shewing  that  if  improper  assessments  were  made  there  were 
means  of  obtaining  redress ;  and  somsRwere  cited  by  Mr.  Mellish  to  shew  that  the 
distinction  between  private  employments  and  public  offices  was  preserved  throughout 
the  Act.  We  think,  however,  that  this  case  depends  upon  the  schedules  themselves 
and  the  rules,  and  that  the  defendants  are  entitled  to  our  judgment. 

Judgment  for  defendants. 

The  Attorney  General  v.  John  Perkins  Rushton.  Jan.  16, 1864. — A  testator 
devised  his  real  estate  to  his  wife  for  life  with  remainder  in  fee  to  R.,  a  stranger 
in  blood.  R.  died  intestate  before  the  Succession  Duty  Act,  1853.  The  testator's 
wife  died  after  the  commencement  of  that  Act,  when  the  defendant,  heir  at  law 
of  R.,  became  beneficially  entitled  in  possession  to  the  property  so  devised : 
Held,  that  the  property  vested  in  the  defendant  by  a  "  derivative  title  "  under  the 
disposition  made  by  the  will  of  the  testator,  within  the  meaning  of  the  15th 
section  of  the  Succession  Duty  Act,  1853,  and  consequently  the  defendant  was 
chargeable,  under  that  section,  with  101.  per  cent,  duty,  being  at  the  same  rate  as 
R.  would  have  been  chargeable  with. 

[S.  C.  33  L.  J.  Ex.  184 ;  9  L.  T.  832.     Commented  on,  Attorney-General  v.  Littledak, 
1870,  L.  R.  5  Ex.  278 :  affirmed  L.  R.  5  H.  L.  290.] 

Information  in  equity  by  the  Attorney  General  as  follows  : — 
1.  The  object  of  this  information  is  to  obtain  payment  of  the  duty  in  respect  of  the 
succession  of  the  above  named  defendant  in  the  real  property  devised  by  the  will  of 
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Joseph  Claridge,  formerly  of  East  Haddon,  in  the  county  of  Northampton,  but  now 
deceased,  and  the  question  for  the  decision  of  the  Court  is  as  to  the  proper  rate  of 
duty  payable  by  the  defendant. 

2.  The  said  Joseph  Claridge  by  his  will,  dated  the  29th  day  of  July,  1828,  and 
which  was  duly  executed  and  attested  as  was  then  by  law  required  for  the  devise  of 
estates  of  freehold  and  inheritance,  disposed  of  his  real  property  in  the  following  terms  : 
— "  Also  all  those  my  several  closes  or  inclosed  grounds  which  I  lately  bought  and 
purchased  of  and  from  John  Walker  and  Thomas  Main,  and  all  and  singular  other  my 
messuages,  cottages,  closes,  lands  [813]  and  real  estate  whatsoever,  situate  and  being 
at  East  Haddon  aforesaid  or  elsewhere,  with  their  and  every  of  their  appurtenances,  I 
give  and  devise  unto  my  wife  Elizabeth  Claridge  and  her  assigns  for  and  during  the 
term  of  her  natural  life,  and  from  and  immediately  after  her  decease  I  give  and  devise 
all  and  singular  my  said  real  estates  with  their  and  every  of  their  appurtenances,  unto 
and  to  the  use  of  Richard  Willoek  Rushton,  otherwise  Richard  Willock  Claridge,  the 
son  of  my  said  wife  Elizabeth  Claridge,  and  to  his  heirs  and  assigns  for  ever." 

3.  The  testator,  Joseph  Claridge,  died  some  time  in  the  year  1832,  without  altering 
or  revoking  the  disposition  of  his  real  property  made  by  his  will  as  before  stated,  and 
leaving  the  said  Elizabeth  Claridge  his  widow,  and  her  son  the  said  Richard  Willock 
Rushton,  otherwise  Claridge,  respectively  surviving  him. 

4.  Richard  Willock  Rushton,  otherwise  Claridge,  died  intestate  some  time  in  the 
year  1844,  in  the  lifetime  of  the  said  Elizabeth  Claridge,  his  mother,  and  the  tenant 
for  life  of  the  said  testator's  real  property  under  his  before  stated  will.  He  left  the 
above  named  defendant,  John  Perkins  Rushton,  his  eldest  son  and  heir  at  law,  surviving 
him,  in  whom  the  reversionary  interest  in  the  said  testator's  real  property,  devised  by 
his  will  to  the  said  Richard  Willock  Rushton,  otherwise  Claridge,  as  before  stated, 
thereupon  became  vested. 

5.  Elizabeth  Claridge,  the  testator's  widow,  and  the  tenant  for  life  of  his  real 
property,  under  the  disposition  thereof  made  by  his  said  will  as  before  stated,  died 
in  the  year  1859,  after  the  time  appointed  for  the  commencement  of  the  Succession 
Duty  Act,  1853.  And  by  reason  of  such  disposition  the  defendant  upon  her  death 
became  beneficially  entitled  in  possession  to  the  testator's  real  property  as  a  succession 
derived  from  the  said  testator.  And  [814]  inasmuch  as  both  he  and  his  father  were 
strangers  in  blood  to  the  said  testator,  the  defendant  became  chargeable  with  duty 
at  the  rate  of  101.  per  cent,  upon  the  value  of  such  succession. 

6.  Application  has  been  made  to  the  defendant  for  payment  of  the  said  duty,  but 
he  declines  to  pay  the  same  and  denies  his  liability  to  the  payment  thereof. 

Prayer  (inter  alia).  That  it  may  be  declared  that  the  defendant  is  chargeable  with 
duty  in  respect  of  his  aforesaid  succession  at  the  rate  of  101.  per  cent,  upon  the  value 
thereof. 

The  answer  of  the  defendant  (so  far  as  material)  was  as  follows  : — 

1.  I  admit  the  statements  in  the  paragraphs  numbered  1  to  4,  both  inclusive,  and 
the  statement  numbered  6  of  the  said  information  to  be  true. 

2.  I  admit  it  to  be  true  that  the  widow  of  the  testator,  Joseph  Claridge,  named  in 
the  said  information,  and  the  tenant  for  life  of  his  property  under  the  disposition 
thereof  made  by  the  said  testator's  will,  as  stated  in  the  2nd  paragraph  of  the  said 
information,  died  in  the  year  1859,  after  the  time  appointed  for  the  commencement 
of  the  Succession  Duty  Act,  1853,  and  that  upon  her  death  I  became  beneficially  entitled 
in  possession  to  the  said  testator's  real  property,  as  a  succession  derived  from  my  father. 
Richard  Willock  Rushton,  otherwise  Claridge,  in  the  said  information  named,  but  I 
say  I  am  not  chargeable  as  alleged  in  the  said  information  with  duty  in  respect  of  my 
said  succession  at  the  rate  of  101.  per  cent.,  inasmuch  as  my  said  succession  is  derived 
by  immediate  descent  from  my  said  father,  who  at  the  time  of  his  death  was  seized 
in  fee  of  the  said  property,  and  that  I  am  only  chargeable  with  duty  at  the  rate  of  11. 
per  cent,  upon  the  value  of  my  said  succession,  and  I  say  that  I  decline  to  pay  succes- 
sion duty  at  the  [815]  rate  demanded  in  the  said  information,  upon  the  ground  that 
my  said  father  is  the  predecessor  from  whom  I  derived  my  said  succession,  and  that 
I  am  only  chargeable  with  duty  at  the  rate  of  U.  per  cent. 

The  Attorney  General,  the  Solicitor  General,  Locke,  and  Hanson,  for  the  Crown. 
It  is  admitted  that  there  is  a  succession  liable  to  duty,  and  the  only  question  is  who 
is  the  predecessor,  the  testator  or  the  father  of  the  defendant.  That  depends  on  the 
2nd  and  15th  sections  of  the  Succession  Duty  Act,  1853.    The  2nd  section  creates  two 
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classes  of  taxable  successions,  viz.,  successions  by  disposition  made  at  any  time,  which 
takes  effect  in  possession  upon  the  death  of  any  person  after  the  commencement  of  the 
Act,  and  successions  by  devolution  upon  the  death  of  any  person  after  the  commence- 
ment of  the  Act.  The  15th  section  deals  with  transmissions  before  the  Act  of  succes- 
sions under  the  Act  which  vest  in  persons  who  die  before  the  succession  takes  effect 
in  possession,  and  in  that  case  the  succession  is  to  be  taxed  as  if  those  persons  were 
the  successors.  Therefore,  as  no  succession  by  devolution  arose  upon  the  death  of 
Richard  VVillock  Rushton,  because  it  took  place  before  the  passing  of  the  Act,  the 
defendant,  his  heir,  is  chargeable  with  the  same  duty  as  the  ancestor  would  have  paid 
if  he  had  lived  until  the  succession  took  effect  in  possession.  The  2nd  section  bears 
upon  the  face  of  it  a  marked  distinction  between  the  two  classes  of  successions.  It 
first  deals  with  successions  created  by  disposition.  "  Every  past  or  future  disposition 
of  property  by  reason  whereof  any  person  has  or  shall  become  beneficially  entitled  to 
any  property,  or  the  income  thereof,  upon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this  Act,  either  immediately  or  after  any 
interval,  either  certainly  or  contingently,  and  either  originally  or  by  way  [816]  of 
substitutive  limitation."  In  the  second  branch  of  the  section  the  words  "  past  or 
future"  are  omitted.  "And  every  devolution  by  law  of  any  beneficial  interest  in 
property,  or  the  income  thereof,  upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  to  any  other  person,  in  possession  or 
expectancy,  shall  be  deemed  to  have  conferred  or  to  confer  on  the  person  entitled  by 
reason  of  any  such  disposition  or  devolution  a  succession."  Therefore  a  disposition, 
whether  past  or  future,  confers  a  succession,  provided  the  person  who  takes  under  it 
becomes  beneficially  entitled  to  the  property  upon  the  death  of  a  person  dying  after 
the  commencement  of  the  Act.  A  devolution  only  confers  a  succession  if  the  devolu- 
tion takes  place  upon  the  death  of  a  person  dying  after  the  commencement  of  the  Act. 
The  2nd  section,  having  defined  the  two  kinds  of  successions,  proceeds  thus — "  And 
the  term  '  successor '  shall  denote  the  person  so  entitled,  and  the  term  '  predecessor ' 
shall  denote  settlor,  disponor,  testator,  obligor,  ancestor,  or  other  person  from  whom 
the  interest  of  the  successor  is  or  shall  be  derived."  In  this  case  there  could  not, 
at  the  time  of  the  commencement  of  the  Act,  be  a  succession  by  devolution  in  conse- 
quence of  the  descent,  because  there  was  not  a  devolution  upon  the  death  of  a  person 
dying  after  the  commencement  of  the  Act ;  but  a  person  taking  under  a  disposition 
an  interest  which  was  reversionary  at  the  time  of  the  commencement  of  the  Act,  and 
which  after  that  time  became  vested  in  possession  by  the  death  of  another  person,  is 
chargeable  with  duty.  The  15th  section  is  also  divided  into  branches.  First,  "  where 
at  the  time  appointed  for  the  commencement  of  this  Act,  any  reversionary  property 
expectant  on  death  shall  be  vested  by  alienation  or  other  derivative  title  "  (words 
sufficient  to  include  descent)  "in  any  person  other  than  the  person  who  shall  have 
become  originally  entitled  thereto  [817]  under  any  such  disposition  or  devolution 
as  is  mentioned  in  the  second  section  of  this  Act,  then  the  person  in  whom  such 
property  shall  be  so  vested  shall  be  chargeable  with  duty  in  respect  thereof  as 
the  successor,  at  the  same  time  and  at  the  same  rate  as  the  person  so  originally 
entitled  would  have  been  chargeable  with  if  no  such  alienation  had  been  made 
or  derivative  title  created."  In  1853,  the  time  appointed  for  the  commencement 
of  the  Act,  this  property  was  reversionary  property  expectant  on  the  death  of 
the  testator's  widow,  and  vested,  not  by  alienation,  but  by  other  derivative  title, 
that  is,  by  descent,  in  the  defendant,  a  person  other  than  Richard  Willock  Rushton, 
the  person  originally  entitled  thereto  under  such  a  disposition  as  is  mentioned  in 
the  second  section  of  the  Act,  viz.,  the  will  of  the  settlor.  Those  conditions  being 
fulfilled,  the  defendant,  the  person  in  whom  the  property  is  vested,  became  chargeable 
with  duty  on  the  death  of  the  tenant  for  life,  at  the  same  rate  as  Richard  Willock 
Rushton,  the  person  originally  entitled,  would  have  been  chargeable  with  if  no  such 
derivative  title  had  been  created.  Then  the  only  question  is,  at  what  rate  would 
Richard  Willock  Rushton  have  been  chargeable.  Being  a  stranger  in  blood  to  the 
testator,  he  would  be  chargeable  at  the  rate  of  101.  per  cent.  The  15th  section  proceeds 
thus — "  And  where,  after  the  time  appointed  for  the  commencement  of  this  Act,  any 
succession  shall,  before  the  successor  shall  have  become  entitled  thereto,  or  to  the 
income  thereof,  in  possession  have  become  vested  by  alienation,  or  by  any  title  not 
conferring  a  new  succession,  in  any  other  person,  then  the  duty  payable  in  respect 
thereof  shall  be  paid  at  the  same  rate  and  time  as  the  same  would  have  been  payable 
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if  no  such  alienation  had  been  made  or  derivative  title  created."  Where  there  is  a 
disposition  of  property  in  reversion,  a  new  succession  may  arise  when  it  vests  in 
possession,  in  which  case  the  duty  is  to  be  paid  according  [818]  to  the  relation  of  the 
new  successor  to  his  immediate  predecessor ;  but  if  there  be  a  derivative  title  which 
does  not  confer  a  new  succession,  the  duty  is  to  be  paid  at  the  same  rate  as  the 
original  successor  would  have  paid.  Here  there  could  be  no  succession  upon  the 
death  of  the  defendant's  father,  within  the  second  branch  of  the  2nd  section,  because 
he  died  before  the  commencement  of  the  Act,  and  the  case  is  clearly  within  the  15th 
section,  [Pigott,  B.  Suppose  the  defendant  had  taken  a  property  under  a  will  made 
by  his  father  before  the  Succession  Duty  Act,  would  that  have  altered  the  case  ?]  The 
devise  would  create  a  taxable  succession,  but  the  question  would  still  remain  whether, 
as  the  testator  was  liable  to  pay  duty  as  well  as  the  devisee,  the  15th  section  does  not 
prescribe  the  time  and  rate  of  duty  chargeable.  [Martin,  B.  Might  not  a  title  by 
will  be  a  title  by  "alienation"?  If  a  man  gave  away  his  property  by  will,  from  his 
heir  at  law,  would  not  that  amount  to  an  alienation  1] 

Lush  and  Hensman  for  the  defendant.  The  case  is  within  the  2nd  section,  not 
the  15th.  The  principle  of  the  Act  is  to  tax  the  successor  in  proportion  to  the  degree 
of  relationship  which  subsisted  between  him  and  the  person  from  whom  he  derived 
the  estate.  [Pollock,  C.  B.  The  question  is,  who  is  to  be  deemed  the  predecessor  ? 
If  the  testator's  widow  had  died  before  the  commencement  of  the  Act,  the  defendant's 
father  would  have  taken  the  estate  without  any  liability  to  duty,  and  the  defendant, 
upon  his  succession,  would  have  been  chargeable  at  the  rate  of  11.  per  cent.  If  the 
defendant's  father  had  survived  the  testator's  widow,  he  must  have  paid  duty  at  the 
rate  of  101.  per  cent.,  and  the  question  is  whether  under  the  15th  section,  the  defen- 
dant is  not  bound  to  pay  the  same  rate  of  duty  as  his  father  would  have  paid.]  The 
2nd  section  says,  that  the  term  [819]  predecessor  shall  denote  the  ancestor  or  other 
person  from  whom  the  interest  of  the  successor  is  derived.  Here  the  defendant  derived 
his  interest  from  his  father ;  the  interest  so  derived  is  a  succession,  and  the  father  is 
predecessor.  Suppose  the  estate  descended  from  father  to  son  through  several  genera- 
tions, would  each  successor  derive  his  title  from  the  original  testator  1  In  the  case  of 
Lord  Saltoun  v.  The  Advocate  General  (3  Macq.  660,  673),  Lord  Campbell,  C,  held  that 
where,  the  succession  is  by  "disposition,"  the  settlor  is  the  "predecessor,"  and  where 
by  "devolution  "  the  last  possessor  is  the  "predecessor."  Lord  Cranworth  and  Lord 
Chelmsford  also  expressed  an  opinion  that  where  a  person  takes  by  descent  his  ancestor 
is  the  predecessor,  and  it  is  unimportant  to  consider  from  whom  the  title  was  originally 
derived  by  settlement  or  will.  The  15th  section  has  received  a  judicial  construction, 
and  the  decisions  upon  it  do  not  support  the  argument  for  the  Crown.  In  The 
Attorney  General  v.  Gardner  (1  H.  &  C.  639),  a  testator  who  died  before  the  Succession 
Duty  Act  came  into  operation,  devised  a  reversion  in  respect  of  which  he  would  not 
have  been  liable  to  succession  duty  if  it  had  vested  in  possession  in  his  lifetime  after 
that  period  ;  and  it  was  held  that  he  thereby  created  a  new  succession  which  was  not 
exempt  from  duty  under  the  15th  section  of  that  Act.  There  Bramwell,  B.,  laid 
down  that  the  property  was  not  vested  in  the  defendant  by  alienation  or  other 
derivative  title  within  the  15th  section,  and  that  a  title  by  will  was  not  within  those 
words.  The  language  used  by  Martin,  B.,  in  delivering  the  judgment  of  the  Court 
is  also  applicable  to  this  case.  [Martin,  B.  Is  not  the  distinction  this?  In  The 
Attoi-ney  General  v.  Gardner,  it  was  as  if  the  estates  created  by  the  settlement  had 
become  exhausted  and  extinct,  so  that  the  testator  was  owner  of  the  fee  simple  not 
by  virtue  of  any  limitation  in  the  settlement,  but  as  of  his  own  property,  and  [820] 
the  disposition  by  him  was  carved  out  of  the  original  fee  simple.  That  is  not  so  in 
this  case,  the  limitation  by  the  testator  stands,  and  the  defendant  takes  by  virtue  of 
it.  The  15th  section  plainly  points  out  the  intention  of  the  legislature  with  respect  to 
such  a  state  of  things.]  In  Lord  Brayhrooke  v.  The  Attorney  General  (9  H.  L.  Cas.  150, 
178),  Lord  Wensleydale  said  :  "The  15th  section  is  meant  to  meet  the  simple  case  of 
a  person  having  a  right  to  a  succession  within  the  meaning  of  the  Act,  totally  alienat- 
ing that  right  to  another  person  before  the  succession  opens ;  or  carving  out  a  derivative 
interest  from  it,  in  which  case  the  section  provides  that  the  assignee,  or  the  person 
having  the  derivative  title,  shall  stand  on  the  same  footing  as  the  assignor."  He  then 
observes,  that  if  there  is  a  title  conferring  a  new  succession,  the  15th  section  does  not 
apply.  [Martin,  B.  No  doubt,  speaking  in  ordinary  language,  any  one  would  say 
that  the  heir  who  succeeded  to  his  father's  property  was  the  successor  of  his  father  • 
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but  this  case  is  within  the  very  words  of  the  15th  section.  Pollock,  C.  B.  If  the 
defendant's  father  had  lived  at  the  present  time,  he  would  have  been  chargeable  with 
duty  at  the  rate  of  101.  per  cent,;  then  why  is  not  the  defendant  to  pay  it?]  It 
would  be  taxing  the  defendant,  not  upon  his  succession,  but  his  father's.  The  words 
"alienation"  "or  other  derivative  title"  in  the  15th  section,  were  not  meant  to  include 
descent  in  law.  The  word  "  devolution,"  which  occurs  in  the  latter  part  of  the  section, 
would  have  been  used  to  express  such  a  title. 

The  Attorney  General  was  not  called  upon  to  reply. 

Pollock,  C.  B,  We  are  all  of  opinion  that  the  defendant  is  chargeable  with  duty 
at  the  I'ate  of  101.  per  cent.  Upon  reading  the  2nd  and  15th  sections  the  case  is  plain. 
An  [821]  estate  was  devised  for  life  with  a  remainder  in  fee,  and  the  remainderman 
died  before  the  Succession  Duty  Act  came  into  operation  ;  but  the  tenant  for  life  lived 
until  after  that  period.  If  the  remainderman  had  died  after  the  tenant  for  life  he 
must  have  paid  duty  at  the  rate  of  101.  per  cent.,  and  the  defendant  who  takes  his 
estate  by  descent  is  chargeable  under  the  15th  section,  with  duty  at  the  same  rate. 

Martin,  B.  I  also  think  this  a  clear  case.  It  seems  to  me  that  a  great  deal  of 
the  argument  for  the  defendant  is  founded  upon  an  endeavour  to  divert  the  2nd  section 
from  its  real  object.  The  object  of  that  section  is  to  give  a  definition  of  the  three 
terms,  "succession,"  "successor,"  and  "predecessor."  This  case  falls  within  the 
15th  section.  A  testator  devised  an  estate  to  A.  for  life,  with  remainder  to  B.  in  fee. 
B.  died  before  the  Succession  Duty  Act  came  into  operation ;  but  A.  died  after  that 
period.  By  virtue  of  the  devise  the  heir  of  B.  became  entitled  to  the  property  upon 
the  death  of  his  father.  Then,  at  the  time  appointed  for  the  commencement  of  the 
Act,  did  any  reversionary  property  expectant  on  death  vest  in  the  defendant  by 
alienation  or  other  derivative  title  ?  He  was  not  possessed  of  this  property  except  as 
a  reversionary  property  by  virtue  of  a  derivative  title,  that  is  to  say,  by  descent. 
Then  was  he  a  person  other  than  the  person  originally  entitled  thereto  under  such  a 
disposition  or  devolution  as  is  mentioned  in  the  2nd  section.  His  father  was  the 
person  originally  entitled  thereto  under  such  a  disposition  as  is  mentioned  in  the 
2nd  section,  viz.,  by  will.  Then  the  15th  section  expressly  says  that  the  person  in 
whom  such  property  shall  be  vested  shall  be  chargeable  with  duty  at  the  same  time 
and  at  the  rate  as  the  person  originally  entitled  would  have  been  chargeable.  [822] 
It  seems  to  me  that  the  case  is  clearly  within  the  15th  section. 

Channell,  B.  I  am  also  of  opinion  that  this  case  is  within  the  15th  section  of 
the  Act.  If  that  section  be  read  apart  from  the  2nd  section,  I  think  there  can  be  no 
reasonable  doubt  on  the  subject.  I  agree  with  my  brother  Martin  that  the  2nd  section 
has  been  introduced  into  the  argument  for  the  purpose  of  diverting  it  from  its  proper 
object. 

PiGOTT,  B.    I  think  that  there  might  have  been  some  foundation  for  the  argument, 
on  the  part  of  the  defendant,  if  the  last  two  lines  of  the  2nd  section  had  stood  alone ;  . 
but  when  the  15th  section  is  read  it  seems  to  me  impossible  to  escape  from  the  con- 
clusion that  this  is  the  very  case  contemplated  by  that  section.     I  think  that  the 
words  "derivative  title,"  are  apt  words  to  express  the  state  of  this  succession. 

Decree  accordingly. 


HiLBERY  V.  Hatton  AND  ANOTHER.  Feb.  1,  1864.— If  a  principal  ratifies  the 
purchase  by  his  agent  of  a  chattel  which  the  vendor  had  no  right  to  sell,  he  is 
guilty  of  a  conversion  although  at  the  time  of  the  ratification  he  had  no  knowledge 
that  the  sale  was  unlawful. — Therefore,  where  the  plaintiff's  ship  was  stranded 
on  the  coast  of  Africa,  and  unlawfully  taken  possession  of  and  sold  by  W.  to  T., 
the  agent  of  the  defendants,  merchants  at  Liverpool,  who,  on  being  informed  by 
their  agent  of  the  purchase  anrl  price,  wrote  in  reply  :  "  We  duly  received  your 
letter  informing  us  of  your  having  purchased  the  brig,  but  you  do  not  say  from 
whom  you  bought  her,  nor  whether  you  have  the  register  with  her.  You  had 
better,  for  the  present,  make  a  hulk  of  her.  From  your  description  of  her  she 
is  not  out  of  the  way  in  price  if  she  has  not  sustained  much  damage."  Held,  a 
ratification  by  the  defendants  of  the  tortious  act  of  their  agent,  and  sufficient 
evidence  in  trover  of  a  conversion  by  them. 

[S.  C.  33  L.  J.  Ex.  190 ;  10  L.  T.  39.] 
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Trover  for  a  brig  and  stores. 

Pleas.     Not  guilty,  and  not  possessed. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared : — [823]  The  plaintifi",  a  shipowner  in  Loudon, 
was  owner  of  the  brig  "  John  Brooks,"  which  was  chartered  by  a  merchant  at  Liverpool 
to  carry  a  cargo  to  the  river  Bonny  in  Africa.  The  brig  arrived  off  the  bar  of  that 
river  on  the  ■25th  of  November,  1862,  when  she  got  into  shoal  water  by  the  breakers. 
The  captain  and  crew  left  her  and  went  on  shore  to  procure  assistance.  A  person 
named  Ward,  the  consignee  of  the  cargo,  took  possession  of  the  brig  and  caused  her 
to  be  brought  up  the  river  Bonny  and  surveyed  ;  and  without  any  authority  whatever 
he  put  her  up  for  sale  by  auction.  The  defendants  were  merchants  at  Liverpool,  who 
traded  to  the  coast  of  Africa.  Their  agent  at  the  Bonny  river  was  a  person  named 
Thompson,  who  was  employed  principally  to  buy  palm  oil  in  exchange  for  English 
goods.  Thompson  attended  the  sale,  and  on  the  1st  of  January,  1863,  bought  the 
ship  and  cargo  for  the  defendants  for  3301.  12s.  6d.,  although  he  had  no  authority 
from  them  to  enter  into  contracts  of  that  description.  On  the  5th  of  January 
Thompson  wrote  to  the  defendants  as  follows  : — 

"  Bonny, 
"Messrs.  Hatton  &  Cookson.  "Jan.  5,  1863. 

"Gentlemen, — I  have  purchased  the  brig  'John  Brooks'  for  you  at  a  very  cheap 
rate.  She  has  been  ashore  at  Bonny  Bar ;  built  of  English  oak,  thoroughly  copper- 
fastened.  She  had  new  top-sides  eighteen  months  ago,  and  newly  metalled  in  March 
last.  I  shall  have  her  down  in  a  few  days,  and  will  give  you  full  particulars  per  next 
mail,  and  shall  act  according  to  your  instructions  by  return  of  mail.  By  looking 
through  the  above  list  you  will  find  it  a  very  cheap  bargain. 

"Please  send  nails  and  few  sheds  copper. — Your  obedient  servant, 

"P.  Thompson." 

At  the  top  of  the  letter  was  a  list  of  the  sums  he  had  [824]  paid  for  the  ship  and 
stores,  making  in  the  whole  3301.  12s.  6d. 

The  defendants  received  this  letter  at  Liverpool  on  the  11th  of  February,  and  on 
the  24th  they  wrote  in  answer  as  follows  : — 

"  Liverpool, 
"Captain  Peter  Thompson.  "  Feb.  24,  1863. 

"Dear  Sir, — We  duly  received  your  letter  of  the  5th  of  January,  informing  us  of 
your  having  purchased  the  brig  '  John  Brooks,'  but  you  do  not  say  from  whom  you 
bought  her,  nor  whether  you  have  the  register  with  her.  You  had  better  for  the 
present  make  a  hulk  of  her,  and  send  home  the  *  Liverna  '  during  the  summer  months. 
From  your  description  of  her  she  is  not  out  of  the  way  in  price,  if  she  has  not  sus- 
tained much  damage.  What  became  of  the  cargo  1  Let  us  know  all  particulars,  and 
who  sold  her,  and  about  the  register.     We  find  she  is  registered  in  London." 

On  the  13th  of  March  the  defendants  received  from  Thompson  a  letter,  dated  the 
5th  of  February,  containing  the  following  passages  : — 

"I  am  happy  to  let  you  know  that  I  have  completed  her,  hove  her  down,  and 
repaired  all  damages.  She  is  now  afloat,  and  I  have  let  her  to  Captain  Mcintosh  at 
401.  per  month,  waiting  further  orders." 

On  the  3rd  of  March  the  plaintilT  sent  the  following  telegram  from  London  to  the 
defendants  at  Liverpool : — 

"  As  owner  of  the  '  John  Brooks,'  I  hereby  give  you  notice  not  to  accept  or  pay 
any  bills  drawn  at  Bonny  on  account  of  the  purchase  of  the  said  vessel,  the  sale  being 
illegal." 

Subsequently  the  plaintiff  wrote  to  the  defendants  to  the  same  effect.  A  bill 
drawn  by  Thompson  upon  the  defendants,  and  given  to  Ward  for  the  price  of  the 
ship,  was  presented  to  the  defendants  for  acceptance,  but  they  refused  to  [825]  accept 
it,  and  wrote  to  Thompson  requesting  him  not  to  do  any  further  repairs  to  the  brig. 

It  was  submitted  on  behalf  of  the  defendants  that  there  was  no  evidence  of  a  con- 
version. The  learned  Judge  left  it  to  the  jury  to  say  whether  the  defendants  had 
ratified  the  act  of  Thompson  in  purchasing  the  ship,  and  he  told  them,  that  although 
the  defendants  did  not  know  that  the  ship  had  been  unlawfully  sold,  yet  if  they 
ratified  the  sale  they  would  be  liable. 
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The  jury  found  a  verdict  for  the  plaintiff,  expressing  their  opinion  that  the  letter 
of  the  24th  of  February  was  a  ratification  of  the  act  of  Thompson.  The  damages 
were  referred  by  consent,  and  leave  was  reserved  to  the  defendants  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was  no  evidence  of  a  conversion. 

Mellish,  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi  accordingly ;  or 
for  a  new  trial  on  the  ground  that  it  was  a  misdirection  to  tell  the  jury  that,  if  the 
defendants  ratified  the  act  of  Thompson  in  purchasing  the  ship,  they  were  liable 
although  they  had  no  knowledge  of  the  circumstances  which  made  the  sale  illegal. 

Vernon  Lushington  shewed  cause  (a)  (Jan.  29).  First,  there  was  evidence  of  a 
conversion  by  the  defendants.  Their  agent  purchased  the  ship  under  an  illegal  sale, 
took  possession  of  it,  and  let  it  at  a  profit.  The  defendants  never  repudiated  his 
acts,  but  by  their  letter  of  the  24th  February  expressly  ratified  the  purchase  of  the 
ship. 

The  Court  then  called  on 

Cohen  (with  whom  was  Mellish)  to  support  the  rule.  [826]  There  was  no  evidence 
against  the  defendants  of  a  conversion.  A  ratification  is  not  equivalent  to  a  prior 
command  unless  made  with  full  knowledge  of  all  the  circumstances.  So  long  as  the 
unconsciousness  lasts  there  is  no  wrong ;  and  no  right  of  action  arises  where  there  is 
no  wrong :  Austin  on  Jurisprudence,  vol.  2,  p.  455.  When  the  defendants  wrote  the 
letter  of  the  24th  of  February  they  had  no  knowledge  that  their  agent  had  not  pur- 
chased the  ship  at  a  lawful  sale.  A  mere  purchase  of  goods,  in  good  faith,  from  one 
who  had  no  right  to  sell  them,  is  not  a  conversion  of  them,  against  the  lawful  owner, 
until  his  title  has  been  made  known  and  resisted :  Greenleaf  on  Evidence,  vol.  2, 
§  642,  p.  695,  7th  ed.  Immediately  the  defendants  had  notice  that  the  ship  belonged 
to  the  plaintiff  they  directed  their  agent  to  do  no  more  repairs,  and  refused  to  accept 
the  bill  drawn  upon  them  for  the  price.  No  injury  has  been  done  to  the  ship,  but  its 
value  has  been  increased  by  the  defendants'  purchase  of  it.  In  Buiroughes  v.  Bayne 
(5  H.  <fe  N.  296)  and  Pillot  v.  WilUnsm  (2  H.  &  C.  72)  there  was  a  demand  and  refusal 
to  deliver  up  the  chattel.  Moreover,  the  sale  is  not  void,  but  voidable  only  ;.  and  the 
plaintiff  can  maintain  no  action  until  he  has  elected  to  avoid  it :  The  Bonita  (V.  Lush. 
252).  Therefore  a  demand  and  refusal  are  necessary  to  constitute  a  conversion : 
Nixon  V.  Jenkins  (2  H.  Black.  135);  M'Combie  v.  Bavies  (6  East,  538);  Metcalfe  v. 
Lumsden  (1  C.  &  K.  309).  In  Feather stonlmngh  v.  Johnston  (8  Taunt.  237)  the  defen- 
dant sold  the  goods  ;  and  a  sale  alone  amounts  to  a  conversion.  Here  the  defendants' 
agent  was  guilty  of  a  conversion  in  letting  the  ship ;  but  that  was  without  the  know- 
ledge of  the  defendants.  A  person  who  ratifies  a  trespass  committed  on  his  behalf 
becomes  a  trespasser  by  [827]  estoppel  :  Bird  v.  Brown  (4  Exch.  786).  But  the 
maxim,  "  Omnis  ratihabitio  retrotrahitur  et  mandato  priori  sequiparatur,"  has  never 
been  applied  so  as  to  render  a  principal  liable  for  a  tortious  act  of  his  agent  of  which 
he  had  no  knowledge.  Freeman  v.  Kosher  (13  Q.  B.  780);  Lewis  v.  Read  (13  M. 
&  W.  834) ;  Owings  v.  Hull  (9  Peters,  607,  629) ;  Copeland  v.  The  Mercantile  Insurance 
Company  (6  Pick.  198) ;  Bell  v.  Cunningham  (3  Peters,  69,  81),  and  Parsons  on  Contracts, 
vol.  1,  p.  47,  note  (u),  are  authorities  that  the  ratification  of  an  act  of  an  agent,  in 
order  to  bind  the  principal,  must  be  made  with  full  knowledge  of  all  the  material  facts. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  an  action  of  trover,  and  the  question  is  whether  there  was 
evidence  to  go  to  the  jury  against  the  defendants  of  a  conversion.  The  facts  were 
that  a  ship  called  "  John  Brooks  "  was  on  shore  at  the  entrance  to  the  river  Bonny 
on  the  coast  of  Africa,  and  was  abandoned  by  the  master  and  crew.  She  was  taken 
possession  of  by  a  Mr.  Ward  and  brought  into  the  river,  and  afterwards  sold  by  auction 
by  Mr.  Ward  to  a  Mr.  Thompson  and  taken  possession  of  by  him.  It  was  admitted 
by  the  learned  counsel  for  the  defendants  that  the  sale  was  altogether  unlawful  and 
passed  no  property  in  the  ship.  The  defendants  were  merchants  in  England,  and 
Mr.  Thompson  was  their  agent  at  Bonny  and  bought  the  ship  for  them.  He  then 
wrote  them  a  letter  as  follows : — (his  lordship  read  the  letter  of  the  5th  of  January, 
1863  (ante,  p.  823)). 

Upon  the  24th  February  the  defendant  answered  this  [828]  letter  as  follows  :— 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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(his  Lordship  read  the  letter  of  the  24th  February,  1863  (ante,  p.  824),  putting  stress 
on  the  words  "  you  had  better  for  the  present  make  a  hulk  of  her  "). 

There  are  other  letters  to  the  same  efiect  which  it  does  not  seem  necessary 
particularly  to  mention. 

There  is  no  doubt  that  Mr.  Ward  was  guilty  of  a  conversion  by  the  sale,  and  Mr. 
Thompson  guilty  of  one  by  buying  and  taking  possession  of  the  ship ;  if  so,  the  only 
question  is,  did  the  defendants  adopt  and  ratify  his  act  of  buying  and  taking  possession, 
and  it  seems  to  us  that  there  was  evidence  to  go  to  the  jury  that  he  did.  Indeed,  we 
think  that  the  letter  of  the  24th  February,  in  answer  to  that  of  Thompson  of  the  5th 
January,  proves  this  adoption  and  ratification,  and  rendered  them  responsible  for 
Mr.  Thompson's  acts.  We  understand  the  jury  expressed  themselves  clearly  of  the 
same  opinion,  and  we  are  of  opinion  there  was  evidence  upon  which  they  might  act, 
which  is  the  only  matter  we  have  to  decide. 

The  Ipstones  Park  Iron  Ore  Company  (Limited)  v.  George  Pattinson. 
Jan.  25,  1864. — A  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
does  not  operate  as  a  statutable  release  of  the  debtor,  pleadable  in  bar  of  an 
action  by  a  creditor ;  and  the  debtor  can  only  avail  himself  of  it  by  application 
to  the  Court  of  Bankruptcy  to  stay  the  proceedings ;  or  after  certificate  by  appli- 
cation to  the  Court  in  which  judgment  has  been  obtained  to  stay  execution. — 
Semble,  that  a  deed  by  which  a  debtor  assigns  all  his  estate  and  effects  to  a 
trustee  to  be  applied  and  administered  for  the  benefit  of  his  creditors  in  like 
manner  as  if  he  had  been  adjudged  bankrupt,  and  which  contains  no  release  of 
the  debtor,  is  a  valid  deed  within  the  192nd  section  of  the  Bankruptcy  Act, 
1861. 

[S.  C.  33  L.  J.  Ex.  193.  Explained,  Gairod  v.  Simpson,  1864,  3  H.  &  C.  403. 
Followed,  Clarke  v.  Williams,  1865,  3  H.  &  C.  511.  Discussed,  Wright  v.  Jelley, 
1868,  L.  K.  4  Ex.  12.] 

Declaration  on  a  promissory  note  made  by  one  Griffiths  for  payment  to  the  defen- 
dant of  4961.  8s.  6d.  [829]  one  month  after  date,  and  indorsed  by  the  defendant  to 
the  plaintiff.     There  were  also  counts  for  goods  sold,  &c. 

Plea.  That  after  the  accruing  of  the  alleged  causes  of  action,  and  after  the  Bank- 
ruptcy Act,  1861,  commenced  and  took  effect,  to  wit,  on  the  27th  day  of  February, 
1862,  an  indenture  was  made  in  the  words  and  figures  following,  that  is  to  say : — 
"This  deed  made  the  27th  day  of  February,  1862,  between  George  Pattinson  (the 
defendant),  of,  &c.,  ironstone-master,  of  the  one  part,  and  Samuel  Pattinson,  of,  &c., 
on  behalf  of  and  wiih  the  assent  of  the  undersigned  creditors  of  the  said  G.  Pattinson, 
of  the  other  part :  Witnesseth,  that  the  said  G.  Pattinson  hereby  conveys  all  his  estate 
and  effects  to  the  said  S.  Pattinson  absolutely,  to  be  applied  and  administered  for 
the  benefit  of  the  creditors  of  the  said  G.  Pattinson  in  like  manner  as  if  the  said 
G.  Pattinson  had  been  at  the  date  hereof  duly  adjudged  bankrupt.  And  the  ci'cditors 
of  the  said  G.  Pattinson  assenting  hereto,  being  fully  satisfied  that  his  estate  will  not 
realize  more  than  5s.  in  the  pound,  hereby  agree  to  accept  the  sum  of  5s.  in  the 
pound  in  discharge  of  their  respective  debts,  to  be  paid  within  twelve  months  from 
the  date  hereof.  And  the  said  G.  Pattinson  doth  hereby  expressly  declare  that  the 
whole  of  the  debts  owing  by  him,  and  upon  which  the  said  composition  will  be  payable, 
do  not  exceed  the  sum  of  21001.  In  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year  first  above  written." 
(Executed  by  the  defendant,  the  trustee  and  six  creditors.)  Averments :  that  the 
said  deed  has  become  and  is  valid,  efi'ectual  and  binding  on  all  the  creditors  of  the 
defendant,  including  the  plaintiff,  as  if  they  were  parties  to  and  had  actually  executed 
the  same;  and  that  all  the  conditions  mentioned  in  the  Bankruptcy  Act,  1861,  in 
that  behalf  have  been  ob-[830]-served ;  and  that  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  respectively 
amount  to  101.  and  upward  have  in  writing  approved  of  and  assented  to  the  said  deed ; 
and  that  the  said  trustee  appointed  by  the  said  deed  duly  executed  the  same ;  and 
that  the  execution  of  the  said  deed  by  the  defendant  was  attested  by  an  attorney 
and  solicitor  ;  and  that  within  twenty-eight  days  from  the  day  of  the  execution  of  the 
said  deed  by  the  defendant  the  said  deed  was  produced  and  left,  having  been  first 
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duly  stamped,  at  the  office  of  the  Chief  Registrar  in  Bankruptcy  for  the  purpose  of 
being  registered  ;  and  together  with  the  said  deed  there  was  delivered  to  the  said 
Chief  Registrar  such  affidavit  as  by  the  said  Act  is  in  that  behalf  required  ;  and  that 
the  said  deed  before  registration  was  duly  stamped  as  by  the  statute  is  provided  ;  and 
immediately  on  the  execution  thereof  by  the  defendant  possession  of  all  the  property 
comprised  therein  of  which  the  defendant  could  give  or  order  possession  was  given  to  the 
said  trustee ;  and  the  said  deed  was  within  twenty-eight  days  after  the  execution  thereof 
by  the  defendant  duly  registered  in  the  Court  of  Bankruptcy ;  and  the  said  deed 
on  being  so  registered  had  a  memorandum  thereof  written  on  the  face  of  the  said  deed, 
stating  the  day  and  the  hour  of  the  day  at  which  the  same  was  brought  into  the 
office  of  the  chief  clerk  for  registration  ;  and  a  certificate  of  filing  and  registration  of 
the  said  deed  under  the  hand  of  the  Chief  Registrar  and  seal  of  the  Court  of  Bank- 
ruptcy has  been  duly  granted  to  the  defendant ;  and  the  plaintiff,  before  and  when 
the  said  deed  was  made,  was  a  creditor  of  the  defendant  in  respect  of  the  cause  of  action 
in  the  declaration  mentioned,  and  has  had  due  notice  of  the  said  deed  and  been 
requested  to  execute  the  same,  and  might  and  could  have  executed  the  'same  had  he 
been  so  minded,  and  still  may  execute  the  same ;  [831]  and  the  said  deed  is  now  in 
full  force  and  effect;  and  all  things  on  the  defendant's  part  have  been  done  and 
happened  to  render  the  said  deed  as  binding  on  the  plaintiff  as  if  he  had  actually 
executed  the  same,  and  to  release  the  defendant  from  the  plaintiff's  action  by  force  of 
the  deed  and  of  the  statute  in  such  case  made.  And  the  defendant  has  been  and  is 
by  means  of  the  premises  released  and  discharged  from  this  action. 

Demurrer,  and  joinder  therein. 

Sir  George  Honyman,  in  support  of  the  demurrer.  First,  this  is  not  a  deed  binding 
on  the  plaintiff  under  the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict. 
c.  134).  The  deed  consists  of  two  parts ;  first,  an  assignment  of  all  the  debtor's  estate 
and  effects  to  a  trustee  for  the  benefit  of  his  creditors ;  secondly,  a  covenant  by  the 
assenting  creditors  to  accept  5s.  in  the  pound,  provided  it  is  paid  within  twelve  months. 
That  covenant  does  not  bind  the  non-assenting  creditors.  Its  language  is  confined 
to  those  creditors  who  sign  the  deed.  In  Legg  v.  Cheesebrough  (5  C.  B.  N.  S.  741)  the 
Court  drew  a  distinction  between  a  covenant  applicable  to  the  creditors  in  general, 
and  a  covenant  in  its  nature  merely  personal  to  the  individual  creditors  who  chose  to 
sign  the  deed.  Secondly,  the  deed  contains  no  release  and  therefore  is  not  pleadable 
in  bar  of  the  action,  but  only  affords  ground  for  application  to  the  Court  of  Bankruptcy 
to  stay  the  proceedings.  In  bankruptcy,  proof  of  a  debt  cannot  be  pleaded  in  bar  to 
an  action  for  the  same  debt :  Harley  v.  Greenwood  (5  B.  &  Aid.  95).  Nor  will  the 
Court  in  which  the  action  is  brought  stay  the  proceedings :  Ransfwd  v.  Barry  (7  Dow. 
P.  C.  807).  The  deed  itself,  even  if  binding  on  the  plaintiff,  cannot  operate  as  a 
release  of  his  debt :  Tabor  v.  Edwards  (4  C.  B.  N.  S.  1 ) ;  and  the  [832]  Bankruptcy 
Act,  1861,  does  not  give  it  that  effect.  The  extent  of  its  operation  under  that  Act  is 
defined  by  the  197th  section,  which  provides  that  "the  debtor  and  creditors  and 
trustees,  parties  to  the  deed,  or  who  have  assented  thereto  or  are  bound  thereby, 
shall  in  all  matters  relating  to  the  estate  and  effects  of  such  debtor  be  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy,  and  shall  respectively  have  the  benefit  of  and 
be  liable  to  all  the  provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the  debtor 
had  been  adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees  had 
been  appointed  creditors'  assignees  under  the  bankruptcy."  Then,  by  the  198th 
section  the  debtor's  property  and  person  are  protected  from  execution ;  and  a  certificate 
of  the  filing  and  registration  of  the  deed  is  available  to  the  debtor  for  all  purposes 
as  a  protection  in  bankruptcy.  But  if  the  deed  is  pleadable  in  bar,  the  debtor  would 
be  in  the  same  position  as  if  the  debt  was  released. 

Morgan  Lloyd,  in  support  of  the  plea.  The  deed  is  binding  on  the  plaintiff  in  the 
same  way  as  if  he  had  executed  it.  It  is  a  deed  for  the  benefit  of  all  the  creditors, 
for  the  debtor  assigns  all  his  estate  and  effects  for  the  benefit  of  his  creditors  in  like 
manner  as  if  he  had  been  adjudged  bankrupt.  Therefore  every  creditor  has  a  right 
to  share  in  the  property.  Then,  the  deed  being  binding  on  the  plaintiff,  the  question 
is  what  is  its  effect.  By  force  of  the  Bankruptcy  Act,  1 86 1 ,  it  operates  as  a  release 
of  the  debts.  The  requisites  of  the  statute  having  been  complied  with,  by  the  192nd 
section  the  plaintiff  is  in  the  same  position  as  if  he  had  executed  the  deed  and  released 
his  debt.  The  object  was  not  merely  to  assign  all  the  debtor's  property  for  the 
benefit  of  his  creditors,  but  to  assign  it  in  satisfaction  of  their  debts.     The  debtor  has 


346      THE  IPSTONES  PARK  IRON  ORE  COMPANY  V.  PATTINSON       2  fl.  &  C  833. 

no  consideration  for  the  deed  unless  [833]  he  is  released  from  the  debt.  The  deed  is 
in  this  form  in  order  to  comply  with  the  requisites  of  the  Act.  All  the  cases  have 
proceeded  on  the  assumption  that  a  deed  of  this  kind  is  pleadable  in  bar.  In  Legg  v. 
Cheesebrough  (5  C  B.  N.  S.  741)  the  operation  of  the  deed  as  a  release  was  limited  to 
creditors  who  signed  it.  [Martin,  B.  Whatever  operation  the  statute  gives  this  deed, 
there  is  nothing  in  it  to  prevent  a  creditor  suing  the  debtor  until  he  obtains  his 
certificate.]  In  Lewis  v.  Jones  (4  B.  &  C.  586)  Holroyd,  J.,  said,  that  unless  an  agree- 
ment for  a  composition  can  be  got  rid  of  on  the  ground  of  fraud,  it  operates  as  an 
accord  and  satisfaction  of  the  original  debt.  And  in  Flockton  v.  Hall  (14  Q.  B.  380) 
Erie,  J.,  said  :  "  I  take  the  law  to  be,  that  an  agreement  may  be  accepted  in  satisfaction 
of  an  existing  cause  of  action."  The  197th  section  merely  provides  for  the  manner  in 
which  the  composition  is  to  be  carried  into  effect,  and  has  no  reference  to  the  case  of 
an  action  against  the  debtor.  The  plaintiff  is  in  the  same  position  as  if  he  had  proved 
his  debt  in  bankruptcy ;  and  proving  a  debt  is  an  election  not  to  proceed  by  action  : 
12  &  13  Vict.  c.  106,  s.  182.  [Martin,  B.  In  Harley  v.  Greenwood  (5  B.  &  Aid.  95, 
101),  Bailey,  J.,  said:  "If  it  be  a  bar  at  law,  it  must  become  so  by  the  positive 
enactment  of  the  statute."]  In  the  case  of  bankruptcy  the  certificate  is  pleadable  in 
bar,  and  if  this  deed  is  not  an  answer  to  the  action  it  is  doubtful  whether  any  deed 
framed  on  the  Bankruptcy  Act,  1861,  can  be  pleaded  in  bar.  The  200th  section  and 
Schedule  (D.)  of  that  Act  shew  that  the  legislature  intended  that  a  deed  of  this  kind 
should  operate  as  a  statutable  release  of  the  debt. 

Sir  George  Honyman  was  not  called  upon  to  reply. 

[834]  Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
The  deed  in  question  does  not  in  terms  contain  a  release  of  the  debt,  but  it  is  con- 
tended that  it  operates  as  a  release,  and  taken  with  the  proceedings  alleged  in  the 
plea  is  a  bar  to  the  action.  No  doubt,  if  the  plaintiffs  had  executed  the  deed,  and  it 
had  contained  a  release,  and  all  the  requisites  of  the  statute  had  been  complied  with, 
it  might  have  been  pleaded  in  bar ;  but  I  apprehend  all  that  the  statute  intended  to 
do  was  to  place  a  debtor,  who  makes  an  arrangement  with  a  certain  portion  of  his 
creditors,  in  the  same  situation  as  he  would  have  been  under  the  old  bankrupt  law, 
that  is,  to  protect  him  from  being  harassed  by  actions.  The  mode  in  which  that  was 
effected  under  the  old  bankrupt  law  was  by  the  Court  of  Bankruptcy  interfering,  or 
by  this  Court  giving  effect  to  their  certificate,  if  the  bankrupt  had  obtained  one ;  and 
it  seems  to  me  that  the  only  remedy,  where  an  arrangement  of  this  kind  has  been 
made,  is  to  apply  to  the  Court  of  Bankruptcy  to  stay  the  proceedings.  Mr.  Lloyd 
seemed  to  consider  that,  unless  the  deed  operated  as  a  release  or  the  debtor  obtained 
his  certificate,  he  would  derive  no  benefit  from  the  deed.  I  think,  however,  that  if 
the  debtor  is  in  such  a  position  that  the  Court  of  Bankruptcy  would  stay  the  pro- 
ceedings that  is  sufficient,  and  that  there  is  no  occasion  for  a  release  or  a  certificate. 
Under  the  Insolvent  Acts  (and  it  may  be  observed  that  the  Bankruptcy  Act,  1861, 
is  an  amalgamation  of  the  law  of  bankruptcy  and  insolvency),  an  insolvent  never 
obtained  a  final  discharge.  Although  a  debtor  who  has  effected  an  arrangement  with 
his  creditors  is  entitled  to  protection,  it  appears  to  me  with  reference  to  the  object  of 
the  Act,  the  language  of  it,  and  by  analogy  to  proceedings  under  former  Acts,  that 
this  deed  is  not  pleadable  in  bar  of  the  action,  and  that  the  plaintiffs  are  entitled  to 
judgment. 

[835]  Martin,  B.  I  am  of  the  same  opinion.  This  deed  appears  to  me  within 
the  meaning  of  the  Act  and  the  intention  of  the  legislature.  If  a  person  has  a  debt 
owing  to  him,  he  has  a  right  to  sue  for  it  in  a  Court  of  law.  If  the  debt  be  paid,  that 
is  a  bar ;  if  the  debt  be  released,  that  is  a  bar.  So  if  an  act  of  parliament  says  that, 
under  certain  circumstances,  no  action  shall  be  brought,  and  that  the  statute  shall  be 
a  bar,  it  has  that  operation.  In  the  two  former  cases  the  debt  is  extinguished  ;  but, 
according  to  the  judgment  of  Bailey,  J.,  in  Harley  v.  Greenwood  (5  B.  &  Aid.  95,  101), 
(with  which  I  entirely  agree),  if  in  a  case  of  this  kind  there  is  a  bar  by  which  the  debt 
is  extinguished,  it  must  be  by  the  positive  enactment  of  the  statute.  Here  the  deed 
admits  that  the  debt  is  due  and  owing ;  and  the  only  effect  of  a  judgment  is  that 
instead  of  being  a  debt  on  simple  contract  it  becomes  a  debt  of  record  enforceable  by 
execution.  The  statute  carefully  avoids  saying  that  it  shall  be  a  bar,  but  the  198th 
section  provides  for  the  protection  of  the  debtor's  property  and  person  from  execution, 
and  points  out  the  manner  in  which  that  protection  shall  be  effected.  Then  what  right 
have  we  to  say  that  the  statute  is  a  bar  to  the  action  and  an  extinguishment  of  the 
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debt?  If  we  were  so  to  hold,  this  inconvenience  would  follow,  that,  although  the 
deed  was  never  carried  into  effect,  the  debt  would  be  altogether  gone,  for  where  there 
is  a  legal  bar  of  a  debt  it  is  barred  for  ever.  The  operation  of  a  judgment  for  the 
defendant  would  be  to  extinguish  the  debt.  The  real  answer,  however,  is  that  the 
legislature  has  so  framed  the  statute  that  it  cannot  have  the  operation  contended  for. 
So  far  as  my  experience  goes,  this  is  the  only  good  deed  I  have  seen.  It  has  the 
operation  the  legislature  intended. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  [836]  entitled  to 
judgment.  If  it  were  necessary  to  decide  whether  this  deed  was  inoperative,  I  should 
pause  before  I  came  to  that  conclusion.  But  that  is  not  the  question  now  before  us. 
The  question  is  whether  this  deed  is  a  bar  to  the  action,  in  other  words,  whether  it 
can  be  pleaded  as  a  statutable  release.  I  think  it  cannot.  I  agree  with  my  brother 
Martin  that  the  deed  is  operative,  but  not  in  the  way  in  which  it  has  been  relied  on. 
It  places  the  debtor  in  the  same  position  as  if  there  had  been  an  adjudication  of  bank- 
ruptcy, appointment  of  assignees,  and  proof  by  the  plaintiff  of  his  debt.  Taking 
those  three  circumstances  as  resulting  from  the  deed,  they  do  not  render  it  pleadable 
in  bar,  or,  in  other  words,  a  statutable  release  of  the  debt.  The  powers,  rights,  and 
remedies  of  the  trustee  and  creditors  with  respect  to  the  debtor  and  his  estate  and 
effects  are  the  same  as  in  bankruptcy ;  but  in  bankruptcy  it  would  be  no  answer  to  an 
action  by  a  creditor  to  plead  that  a  fiat  had  issued,  assignees  had  been  appointed,  and 
the  creditor  had  proved  his  debt.  That  might  warrant  an  application  to  the  Court  of 
Bankruptcy  to  stay  the  proceedings,  or  expunge  the  proof  of  the  debt,  but  it  would 
be  no  bar  to  the  action.  If  the  creditor  obtained  judgment,  and  before  execution  the 
bankrupt  obtained  his  certificate,  he  might  apply  to  the  Court  to  prevent  execution 
issuing.  Looking  at  the  remedy  which  this  debtor  has,  I  think  that  the  deed  is  not 
only  operative  but  has  a  most  beneficial  operation  in  this  case,  where  there  is  no 
reason  to  suppose  that  the  assenting  creditors  have  acted  otherwise  than  fairly.  It 
has  the  beneficial  effect  of  deterring  creditors  from  harassing  the  debtor  with  actions ; 
for  the  object  of  a  creditor  in  suing  is  not  merely  to  obtain  judgment  but  to  get  the 
fruits  of  it,  and  be  knows  that  if  the  proceedings  under  a  deed  of  this  kind  are  carried 
out,  and  the  debtor  obtains  a  certificate,  the  judgment  is  inoperative.  It  seems  to 
me,  therefore,  that  [837]  this  deed  is  not  only  operative  but  has  a  large  and  beneficial 
operation. 

It  has  been  said  that,  if  this  deed  is  not  pleadable,  it  is  doubtful  whether  any  deed 
good  under  this  Act  can  be  pleaded  in  bar.  Upon  that  point  it  is  not  necessary  to 
express  any  opinion.  I  can,  however,  well  understand  that  where  certain  creditors 
have  executed  a  deed  of  this  kind,  and,  in  addition  to  a  covenant  not  to  sue,  have 
agreed  that  if  they  do  the  deed  may  be  pleaded  as  a  release,  it  is  pleadable  in  bar  of 
the  action.  That  question,  however,  is  immaterial  with  reference  to  the  circumstances 
of  the  present  case. 

PiGOTT,  B.  I  agree  with  the  rest  of  the  Court,  although,  I  own,  with  some  little 
doubt  in  consequence  of  the  form  of  deed  given  in  Schedule  (D.)  of  the  Act.  I  should 
have  thought  that  the  192nd  section  contemplated  a  deed  which  would  operate  as  a 
release.  This  deed  does  not  contain  a  release,  and  in  the  result  I  have  come  to  the 
same  conclusion  as  the  rest  of  the  Court,  that  this  deed  is  not  pleadable  in  bar ;  for 
after  the  decision  in  Harley  v.  Greenwood,  and  the  principle  there  laid  down,  it  is 
remarkable,  if  the  legislature  meant  to  bar  actions  when  a  deed  has  been  entered  into 
by  the  requisite  number  of  creditors  (seeing  how  minutely  they  have  described  what 
shall  follow  the  registration  of  such  a  deed),  that  they  did  not  expressly  say  that  it 
shall  be  a  bar  to  any  action.  No  doubt  there  is  a  seeming  anomaly  in  leaving  a  debtor 
to  be  harassed  with  actions  after  he  has  assigned  all  his  property  to  trustees  for  the 
benefit  of  his  creditors.  But  I  suppose  the  legislature  thought  that  such  actions 
would  not  be  brought  without  good  reason.  Therefore,  although  not  without  some 
little  doubt,  I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  plaintiffs. 

[838]  MoRTiMORE,  Appellant  v.  The  Commissioners  of  Inland  Revenue,  Rei^pon- 
dents.  Jan.  16,  30,  1864. — The  woi'ds  "mortgage,  debt  or  sum  of  money,"  in  the 
Stamp  Act,  16  &  17  Vict.  c.  59,  s.  10,  include  contingent  as  well  as  absolute  debts. — 
Therefore  where  C,  being  seized  of  an  estate  tail  in  certain  property  expectant 
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upon  the  decease  without  issue  male  of  N.,  and  also  upon  the  decease  of  S., 
executed  a  disentailing  deed,  and  in  consideration  of  15,0821.  mortgaged  the 
property  for  38,0001.,  to  be  paid  within  three  months  after  the  decease  of  N.  and 
S.,  provided  N.  died  without  issue  male,  and  C.  afterwards  sold  the  property 
(subject  to  the  mortgage)  to  M.  for  52501.  Held,  that  ad  valorem  duty  was 
chargeable  in  respect  of  the  mortgage  debt  of  38,0001.  as  part  of  the  consideration 
for  the  purchase,  although  it  was  only  payable  upon  a  contingent  event  which 
might  never  happen. 

[S.  C.  33  L.  J.  Ex.  263;  10  Jur.  (N.  S.)  868;  10  L.  T.  655.  Applied,  Swayne  v. 
Inland  Revenue  Cmnmissioners,  [1899]  1  Q.  B.  335:  affirmed  [1900]  1  Q.  B.  172. 
Referred  to,  Underground  Electric  Railways  Company  of  London,  Limited  v.  Inland 
Revenue  Commissimers,  [1914]  3  K.  B.  215 :  affirmed  [1916]  1  K.  B.  306.] 

In  pursuance  of  the  13  &  14  Vict.  c.  97,  s.  15,  the  Commissioners  of  Inland 
Revenue  stated  the  following  case  for  the  opinion  of  this  Court : — 

By  an  indenture  bearing  date  the  22nd  December,  1854,  and  made  between 
Henry  George  Augustus  Cowne  of  the  first  part,  Thomas  Pocock  of  the  second  part, 
Sir  Robert  John  Harvey,  George  Percy  Elliott  and  Thomas  Godfrey  Sambrooke, 
trustees  of  the  General  Reversionary  and  Investment  Company  (and  hereinafter 
called  "the  said  trustees"),  of  the  third  part:  It  was  recited  that  by  virtue  of  the 
will  (a)  of  Elizabeth  Nelthorpe,  deceased,  the  said  Henry  G.  A.  Cowne  was,  immedi- 
ately before  the  execution  of  the  disentailing  deed  thereinafter  recited,  seized  of  an 
estate  tail  in  the  hereditaments  described  in  the  first  schedule  thereunto  annexed, 
expectant  upon  the  decease  without  issue  of  James  Tudor  Nelthorpe,  and  also 
expectant  upon  the  decease  of  Samuel  Cowne :  and  also  by  virtue  of  other  circum- 
stances was  also  seized  of  an  estate  in  tail  in  the  premises  thereinafter  mentioned  in 
the  second  schedule  thereto  in  like  expectancy  as  aforesaid,  and  by  reason  of  the  said 
events  and  otherwise  the  said  Henry  [839]  G.  A.  Cowne  was  at  the  same  time  entitled 
to  an  estate  in  tail  male  or  quasi  tail  male  in  like  reversion  as  aforesaid  to  18,7761. 
5s.  5d.  three  per  cent,  consols :  Also  reciting  the  deed  of  disentailing  assurance  before 
referred  to,  dated  the  21st  December,  1854  :  And  reciting  that  the  said  Henry  G.  A. 
Cowne  had  applied  to  the  said  trustees  and  proposed  to  them  that  in  consideration  of 
the  sum  of  15,0821.  5s.,  to  be  paid  to  him  by  the  said  trustees,  he  would  secure  by 
way  of  mortgage  a  contingent  reversionary  sum  of  38,0001.  to  be  paid  to  them  within 
three  months  after  the  decease  of  the  said  James  Tudor  Nelthorpe  and  Samuel  Cowne, 
provided  the  said  James  Tudor  Nelthorpe  died  without  issue  male ;  and  the  said  con- 
tingent reversionary  sum,  if  it  became  payable,  to  carry  interest  at  51.  per  cent,  per 
annum  from  the  decease  of  such  survivor  till  the  payment  thereof :  that  the  said 
trustees  had  agreed  to  advance  the  said  sum  of  15,0821.  .5s.  on  the  terms  aforesaid,  on 
having  the  said  sum  of  38,0001.  and  interest  secured  to  them  by  the  warrant  of 
attorney  of  the  said  Henry  G.  A.  Cowne  and  also  by  the  now  abstracting  indenture. 
(The  said  warrant  of  attorney  being  recited  accordingly.)  It  was  witnessed  that  in 
consideration  of  15,0821.  5s.  to  the  said  Henry  G.  A.  Cowne  paid  by  the  said  trustees, 
and  in  exercise  of  the  power  given  to  him  by  the  said  disentailing  assurance,  he  the 
said  Henry  G.  A.  Cowne  did  thereby  irrevocably  appoint  that  the  premises  in  the  said 
two  schedules  thereunto  annexed  should  remain  to  the  use  of  the  said  trustees,  their 
heirs  and  assigns,  for  ever,  subject  to  the  limitations  created  by  the  said  will  ante- 
cedent to  the  estate  of  the  said  Henry  G.  A.  Cowne  under  the  same,  and  subject  to 
the  proviso  for  redemption  thereinafter  contained.  And  it  was  further  witnessed  that, 
for  the  considerations  aforesaid,  the  said  Thomas  Pocock,  at  the  request  and  by  the 
direction  of  the  said  Henry  G.  A.  Cowne,  did  assign,  and  the  said  Henry  G.  A.  [840] 
Cowne  did  assign  and  confirm  unto  the  said  trustees  the  said  sum  of  18,7761.  5s.  5d. 
three  per  cent,  consols,  and  all  other  monies  assigned  by  the  said  disentailing  assur- 
ance :  To  have,  receive  and  take  the  said  bank  annuities,  monies  and  premises  unto  the 
said  trustees  in  as  ample  a  manner  as  the  said  Henry  G.  A.  Cowne  could  have  taken 
the  same  in  case  the  now  indenture  had  not  been  made,  but  subject  to  the  limitations 
before  referred  to,  also  the  said  proviso  for  redemption. 

Proviso :  that  if  the  said  Henry  G.  A.  Cowne  should  within  three  months  after 

(a)  In  the  course  of  the  argument  it  was  stated  by  counsel  that  the  will  was  made 
in  the  year  1794,  and  that  James  Tudor  Nelthorpe  was  66  or  70  years  of  age. 
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the  decease  of  the  survivor  of  them  the  said  James  Tudor  Nelthorpe  and  Samuel 
Cowne  (provided  the  said  James  Tudor  Nelthorpe  should  die  without  leaving  male 
issue),  pay  to  the  said  trustees  the  sum  of  38,0001.  with  interest  from  the  day  of  such 
decease  without  any  deduction  :  then  the  said  trustees  should,  at  the  request  and  cost 
of  the  said  Henry  G.  A.  Cowne,  reconvey  the  aforesaid  premises,  and  also  reassign  the 
said  bank  annuities  unto  the  said  Henry  G.  A.  Cowne,  or  as  he  should  direct,  free 
from  incumbrances. 

Covenant  for  payment  of  the  said  38,0001.  by  the  said  Henry  G.  A.  Cowne.    Power 
of  sale,  and  usual  covenants  for  title,  &c. 

By  an  indenture  bearing  date  the  3rd  of  March,   1856,  made  between  the  said 
Henry  G.  A.  Cowne  of  the  first  part,  William  Mortimore  of  the  second  part,  and 
Thomas  Head  Mortimore  of  the  third  part:  After  reciting  the  recitals  in  the  former 
deed  and  reciting  the  former  deed  :  and  reciting  that  the  said  Henry  G.  A.  Cowne  had 
contracted  and  agreed  with  the  said  William  Mortimore  for  the  sale  to  him  of  all  the 
reversionary  estate  of  him  the  said  Henry  G.  A.  Cowne  in  the  hereditaments  thereby 
intended  to  be  conveyed,  and  in  the  said  sum  of  stock,  subject  to  the  limitations  con- 
tained in  the  will  of  the  said  Elizabeth  Nelthorpe,  and  to  the  said  [841]  mortgage  to 
the  said  General  Reversionary  and  Investment  Company  of  the  22nd  December,  1854, 
in  consideration  of  52501. :  It  was  witnessed  that  in  consideration  of  the  said  sum  of 
52501.  to  the  said  Henry  G.  A.  Cowne  paid  by  the  said  William  Mortimore  (receipt, 
(fee),  he  the  said  Henry  G.  A.  Cowne,  in  pursuance  of  a  power  contained  in  the  said 
indenture  of  21st  December,  1854  (disentailing  deed),  and  of  any  other  power,  &c., 
did  direct  and  appoint,  &c.,  unto  the  said  William  Mortimore  and  his  heirs,  all  the 
premises,  &c.,  contained  in  the  said  first  and  second  schedules  :  To  hold  the  same  unto 
the  said  William  Mortimore  and  his  heirs  (but  subject  to  the  several  estates  and  limita- 
tions contained  in  the  will  of  the  said  Elizabeth  Nelthorpe  antecedent  to  the  estate  of 
him  the  said  Henry  G.  A.  Cowne  therein,  and  to  the  provisions  of  the  said  recited 
indenture  of  the  22nd  December,  1854,  and  to  the  payment  of  38,0001.  and  interest 
thereby  secured :  to  such  uses,  and  for  such  trusts,  intents  and  purposes,  &c.,  as  the 
said  William  Mortimore  by  any  deed,  &c.,  should  from  time  to  time  direct,  limit  and 
appoint :  and  in  default  thereof  to  the  use  of  the  said  William  Mortimore  and  his 
assigns  during  his  life,  without  impeachment  of  waste.     Remainder  to  the  use  of  the 
said  Thomas  H.  Mortimore,  his  executors,  administrators,  &c.,  during  the  life  of  the 
said  William  Mortimore  :  In  trust  for  him  the  said  William  Mortimore  and  his  assigns. 
Remainder  to  the  use  of  the  said  William  Mortimore,  his  heirs  and  assigns,  for  ever. 
(Declaration  by  said  William  Mortimore  to  bar  dower.)     And  it  was  further  witnessed 
that,  for  the  consideration  aforesaid,  he,  the  said  Henry  G.  A.  Cowne,  did  assign, 
transfer  and  set  over  unto  the  said  William  Mortimore,  his  executors,  &c.,  all  that 
said  sum  of  18,7761.  5s.  5d.  three  per  cent,  consolidated  bank  annuities,  then  standing 
in  the  name  of  the  Accountant  General  of  the  Court  ef  Chancery,  and  all  other  sums 
of  money,  stocks,  &c.,  comprised  in  the  said  deed  of  the  21st  December,  [842]  1854, 
and  all  the  estate,  &c. :  To  hold,  receive  and  take  the  same  unto  the  said  William 
Mortimore,  his  executors,  administrators  and  assigns,  but  subject  to  the  several  estates 
and  limitations  created  by  the  said  will  of  the  said  Elizabeth  Nelthorpe,  antecedent  to 
the  estate  of  the  said  Henry  G.  A.  Cowne,  to  the  said  indenture  of  the  22nd  of 
December,  1854,  and  the  payment  of  the  said  sum  of  38,0001.  and  interest,  to  and  for 
his  and  their  own  use  absolutely.     Covenant  by  Henry  G.  A.  Cowne  that  he  had  good 
right  to  release,  assure  and  assign ;  freedom  from  incumbrance  and  for  further  assur- 
ance.   Covenant  by  the  said  William  Mortimore,  that  he,  his  executors,  administrators 
or  assigns,  would  pay  the  said  38,0001.  and  interest,  and  keep  indemnified  the  said 
Henry  G.  A.  Cowne,  his  representatives  and  property,  from  all  actions,  &c.     Proviso, 
that  the  said  William  Mortimore,  having  paid  the  said  38,0001.  and  interest,  should 
stand  in  the  place  of  the  trustees  of  the  said  Company,  and,  for  protection  against 
mesne  charges,  <fec.,  should  be  entitled  to  treat  the  debt  and  interest  as  still  on  foot. 

The  said  William  Mortimore,  by  his  solicitors,  on  the  16th  day  of  October,  1862, 
presented  to  the  Commissioners  of  Inland  Revenue  the  said  deed  of  the  3rd  of  March, 
1856,  stamped  with  the  duty  of  271.  10s.,  and  with  eight  progressive  duty  stamps  of 
10s.  each  (the  same  deed  containing  therein  eight  entire  quantities  of  1080  words  over 
and  above  the  first  quantity  of  1080  words),  and  desired  to  have  the  opinion  of  the 
said  Commissioners  as  to  the  stjvmp  duty  with  which  such  deed  was  chargeable,  and 
the  said  Commissioners  being  of  opinion  that  the  said  deed  was  chargeable  under  the 
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said  act  of  parliament  with  the  ad  valorem  duty  of  2161.  10s.  as  a  conveyance  upon 
sale  of  property  by  the  said  Henry  Gr.  A.  Cowne  to  the  said  William  Mortimore,  in 
consideration  of  52501.,  subject  to  the  mortgage  of  38,0001.,  they  the  said  Commis- 
sioners assessed  and  charged  the  sum  of  1891.  as  the  further  ad  valorem  duty  to  which 
[843]  in  their  judgment  the  said  deed  was  liable.  Whereupon  the  said  William 
Mortimore  paid  the  sum  of  1891.  as  and  for  such  further  stamp  duty.  But  the  said 
William  Mortimore  having  declared  himself  dissatisfied  with  the  determination  of  the 
said  Commissioners,  required  them  to  state  this  case. 

The  question  for  the  opinion  of  the  Court  is  whether  the  said  deed  of  the  3rd  day 
of  March,  1856,  is  chargeable  with  ad  valorem  conveyance  duty  in  respect  of  the 
mortgage  for  38,0001.,  to  which  the  property  is  subject. 

Montague  Smith  (with  whom  was  Murray)  argued  for  the  appellant  (January 
16th).(a)     The  Commissioners  have  treated  the  mortgage  for  38,0001.  as  part  of  the 
consideration  for  the  purchase  of  the  estate,  and,  adding  it  to  the  52501.  actually  paid, 
have  assessed  the  duty  on  43,2501.     But  the  value  of  the  estate  was  not  52501.  plus 
38,0001.,  but  52501.  plus  the  value  of  the  contingent  liability  to  pay  38,0001.,  which, 
fifteen  months  before,  was  valued  at  15,0001.     By  the  55  Geo.  3,  c.  184,  Schedule, 
part  1,  "Conveyance,"  an  ad  valorem  duty  is  imposed  on  the  conveyance  of  any  lands, 
tenements,  &c.  in  respect  of  the  principal  or  only  deed,  "where  the  purchase  or 
consideration  money  therein  or  thereupon  expressed  shall  not  amount  to "  a  certain 
sum.     Then,  amongst  others,  there  is  this  explanatory  paragraph  :  "  Where  any  lands 
or  other  property  shall  be  sold  and  conveyed  in  consideration,  wholly  or  in  part,  of 
any  sum  of  money  charged  thereon  by  way  of  mortgage,  wadset,  or  otherwise,  and  then 
due  and  owing  to  the  purchaser;  or  shall  be  sold  and  conveyed  subject  to  any  mort- 
gage, wadset,  bond,  or  other  debt,  or  to  any  gross  or  entire  sum  of  money  to  be  after- 
wards paid  by  the  purchaser,  such  sum  of  money  or  debt  shall  be  deemed  the  purchase 
or  consideration  money  &c.,  as  the  case  may  be,  in  [844]  respect  whereof  the  said  ad 
valorem  duty  is  to  be  paid."     [Martin,  B.     These  lands  were  sold  and  conveyed 
subject  to  a  mortgage.]     The  transaction  is  not  within  the  definition  in  the  55  Geo.  3, 
c.  184,  Schedule,  part  1,  "Mortgage":  "Mortgage,  conditional  surrender  by  way  of 
mortgage,  further  charge,  wadset  and  heritable  bond  :  disposition,  assignation  or  sack, 
in  security  ;  and  eik  to  a  reversion  ;  of  or  affecting  any  lands,  estate  or  property,  real 
or  personal,  heritable  or  moveable  whatsoever."     And  immediately  before  the  imposi- 
tion of  the  duty  are  the  following  words,  which  govern  the  preceding :  "  Where  the 
same  respectively  shall  be  made  as  a  security  for  the  payment  of  any  definite  and 
certain  sum  of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or 
forborne  to  be  paid,  being  payable."     That  means  a  sum  of  money  owing  to  the 
mortgagee  and  to  be  paid  at  all  events  by  the  mortgagor.     This  sum  of  38,0001.  is 
not  "money  advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or  forborne 
to  be  paid,  being  payable."     The  Act  also  says :  "  And  where  the  same  respectively 
shall  be  made  as  a  security  for  the  repayment  of  money  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account  current."    That  means,  thereafter 
lent,  advanced,  or  paid  by  the  mortgagee,  and  which  is  to  be  repaid  by  the  mortgagor. 
But  this  sum  of  38,0001.  is  at  no  future  time  to  be  lent,  advanced,  or  paid  by  the  mort- 
gagee.    Therefore  the  Commissioners  were  right  in  considering  that  the  indenture  of  the 
22nd  December,  1854,  was  not  a  mortgage,  and  they  stamped  it  under  the  16  &  17 
Vict.  c.  59,  Schedule,  tit.  "Policy  of  Assurance  or  Insurance."     The  words  "subject 
to  any  mortgage,"  in  the  55  Geo.  3,  c.  184,  Schedule,  part  1,  "Conveyance,"  mean 
absolutely  subject  to  a  mortgage  properly  so  called  for  a  definite  sum  of  money  which 
forms  part  of  the  consideration,  not  a  mere  contingent  liability  the  value  of  which 
depends  [845]  on  the  nature  of  the  risk.     The  greater  the  risk  the  larger  would  be 
the  sum  to  be  ultimately  paid  in  consideration  of  the  money  advanced  by  the  mort- 
gagee ;  so  that  the  greater  the  probability  that  the  sum  would  never  be  paid,  the 
higher   would   be   the   stamp   duty.     [Pollock,    C.    B.,   referred    to   Sanville   v.   The 
Commissioners  of  Inland  lievenue  (10  Exch.  159).]     There  it  was  held  that  an  assignment 
of  a  policy  of  insurance  for  40001.  and  of  all  monies  to  become  payable  thereunder, 
upon  the  trusts  of  a  marriage  settlement,  was  not  liable  to  ad  valorem  duty  under  the 
13  &  14  Vict.  c.  97,  Sched.  "Settlement,"  as  a  deed  whereby  any  definite  and  certain 
principal  sum  of  money  was  settled. 

(a)  Before  Pollock,  C.  B.,  Martin,  B.  Channell,  B.,  and  Pigott,  B. 
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The  Attorney  General  (with  whom  was  the  Solicitor  General  and  Beavau),  for 
the  respondents.     The  question  depends  on  the  language  of  the  55  Geo.  3,  c.  184, 
Schedule,  part  1,  "  Conveyance,"  and  therefore  decisions  upon  the  language  of  titles 
"Mortgage,"  "Settlement,"  or  "Policy  of  Insurance,"  cannot  aflfect  the  case.      The 
term  "  ad  valorem  "  does  not  mean  "  according  to  the  actual  value  of  the  consideration," 
but  according  to  the  value  as  ascertained  by  the  rules  prescribed  by  the  Act.     If  the 
argument  be  right,  that  "  ad  valorem  duty  "  means  a  duty  to  be  imposed  according  to 
the  real  value  of  the  consideration  at  the  time  of  the  transaction,  the  fact  of  there 
being  a  future  or  reversionary  payment  would  materially  affect  the  duty.     Suppose 
this  sum  of  38,0001.  was  to  be  paid  fifty  years  hence,  or  upon  the  decease  of  A.,  B. 
and  C,  persons  in  good  health  and  young,  it  is  evident  that  its  market  value  would 
be  considerably  less  than  38,0001.     The  consideration  for  this  mortgage  debt  of  38,0001. 
was  fixed  at  15,0821.,  not  on  account  of  the  supposed  risk  or  contingency  of  issue 
male,  but  because  there  were  two  lives  upon  the  failure  of  which  [846]  the  payment 
was  to  be  made.     The  fact  of  its  being  a  postponed  or  reversionary  payment  depending 
on  lives  would  render  its  market  value  at  the  time  of  the  transaction  less  than  the 
sum  to  be  paid  at  the  future  period.     But  the  legislature  says  that  the  element  of 
value  is  not  to  be  taken  into  account.     Words,  not  found  in  other  clauses,  have  been 
inserted  for  the  express  purpose  of  excluding  it,  viz.,  "or  to  any  gross  or  entire  sum 
of  money  to  be  afterwards  paid  by  the  purchaser"  (55  Geo.  3,  c.  184,  Schedule,  part  1, 
"  Conveyance  ").      That  would  include  money  payable  in  six  months,  two  or  three 
years,  or  at  any  distant  period.     It  might  not  have  been  unreasonable  to  charge  ad 
valorem  duty  only  on  the  amount  of  the  consideration  actually  paid,  and  if,  upon 
some  future  event,  a  further  sum  became  payable  to  increase  the  amount  of  duty,  as 
in  the  case  of  probate.     But  the  legislature  has  thought  fit  to  impose  the  duty  on  the 
sum  ultimately  payable,  without  regard  to  any  question  of  rebate,  discount  or  valuation. 
The  case  does  not  turn  on  the  words  "  then  due  and  owing  to  the  purchaser "  (55 
Geo.  3,  c.  184,  Schedule,  part  1,  "Conveyance").     The  paragraph  (55  Geo.  3,  c.  184, 
part  1,  "Conveyance")  proceeds,   "or  shall  be  sold  and  conveyed  subject  to  any 
mortgage,  wadset,  bond  or  other  debt,  or  to  any  gross  or  entire  sum  of  money  to  be 
afterwards  paid  by  the  purchaser."     The  words  "  to  any  gross  or  entire  sum  of  money 
to  be  afterwards  paid  by  the  purchaser,"  being  distinguished  from  the  word  "  debt," 
are  applicable  to  that  which  in  law  is  not  a  debt,  and  the  words  "  to  be  afterwards 
paid  by  the  purchaser  "  include  a  sum  agreed  to  be  paid  at  a  future  period,  although,  upon 
the  happening  of  some  contingent  event,  the  purchaser  may  be  relieved  from  the  payment. 
There  is  no  special  definition  of  the  word  "  mortgage  "  in  the  55  Geo.  3,  c.  184,  Schedule, 
part  1,  "  Mortgage,"  and  it  has  its  natural  meaning.     The  paragraph  relied  on  merely 
imposes  a  duty  on  mortgages  of  a  particular  description,  viz.,  "  where  the  same  respec- 
tively [847]  shall  be  made  as  a  security  for  the  payment  of  any  definite  and  certain  sum 
of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or  forborne  to  be 
paid,  being  payable."     Unless  the  mortgage  is  a  security  for  something  in  the  nature 
of  a  loan,  it  is  not  chargeable  with  duty  under  that  head  ;  but  the  provision  does  not 
affect  the  meaning  of  the  word  "  mortgage."     A  mortgage  is  a  security  upon  land  for 
payment  of  money  payable  either  absolutely  or  contingently.     [Martin,  B.     The  ques- 
tion is,  whether  the  words  "  to  be  afterwards  paid  by  the  purchaser  "  (a)  mean  "  to  be 
afterwards  paid  by  the  purchaser  upon  a  contingency."]     The  case  of  Sanville  v.  The 
Commissioners  of  Inland  Revenue  (10  Exch.  159)  arose  under  the  title  "Settlement,"  in 
the  schedule  of  the  13  &  14  Vict.  c.  97.     There  the  language  is,  "Any  deed,  &c., 
whereby  any  definite  and  certain  principal  sum  or  sums  of  money  "  shall  be  settled ; 
and  it  could  never  be  said  that  the  settlement  of  a  mere  contract,  not  to  pay  a  sum  of 
money  absolutely,  but  upon  the  performance  of  a  variety  of  conditions,  which  might 
or  might  not  be  performed,  was  the  settlement  of  a  "definite  and  certain  principal 
sum  of  money."     Under  the  title  "  Conveyance  "  are  the  words  "  any  gross  or  entire 
sum  of  money,"  which  can  have  no  reference  to  the  certainty  of  payment,  but  relate 
only  to  the  character  of  the  sum.     The  words  "  to  be  afterwards  paid "  are  large 
enough  to  include  any  sum  payable,  although  upon  a  contingency.     Suppose  the 
event  happened  upon  which  the  money  became  payable,  would  there  not  be  a  sale  of 
lands  "subject  to  a  mortgage  to  secure  a  gross  or  entire  sum  of  money  to  be  after- 
wards paid  by  the  purchaser  1 "     Upon  the  face  of  the  deed,  it  appears  that  the  parties 

(a)  55  Geo.  3,  c.  184,  Schedule,  part  1,  "Conveyance." 
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regarded  the  contingency  as  merely  nominal,  and  considered  [848]  that  the  mortgage 
money  must  be  paid  when  the  two  lives  dropped. 

Montague  Smith  replied. 

Cur.  adv.  vult. 

On  a  subsequent  day  (Jan.  23)  the  Court  expressed  their  wish  to  hear  a  further 
argument  as  to  whether  a  contingent  mortgage  in  the  nature  of  a  wager  was  within 
the  meaning  of  the  Act. 

Montague  Smith  argued  for  the  appellant  (Jan.  30).  This  case  is  not  within  the 
55  Geo.  3,  c.  184,  Schedule,  part  1,  "  Mortgage."  [Martin,  B.  Does  not  the  question 
depend  on  the  16  &  17  Vict.  c.  59,  s.  10?]  That  enactment,  which  was  passed  in 
consequence  of  the  decision  of  this  Court  in  the  case  of  7'he  Marquess  of  Chandos  v.  I'he 
Ccmmissioners  of  Inland  Revenue  (6  Exch.  464),  has  no  reference  to  a  contingent  mort- 
gage. It  merely  provides  that,  where  land  is  sold  subject  to  a  mortgage  or  debt  or 
sum  of  money,  such  sum  or  debt  shall  be  deemed  the  consideration  in  respect  of  which 
ad  valorem  duty  is  payable  notwithstanding  the  purchaser  is  not  liable  to  pay  it : 
sect.  10.  If  in  this  case  the  money  had  been  payable  on  the  death  of  the  two  tenants 
for  life,  it  might  have  presented  a  different  aspect ;  but  it  is  not  payable  except  upon 
a  contingency  more  or  less  remote  in  proportion  to  the  probability  of  one  of  them 
dying  without  issue  male.  The  case  is  not  within  the  language  or  the  spirit  of  the 
55  Geo.  3,  c.  184,  Schedule,  part  1,  "Conveyance."  The  sum  of  38,0001.  was  not  the 
"  purchase  or  consideration  money,"  but  the  52501.  This  is  [849]  not  the  case  of  land 
"  sold  and  conveyed  in  consideration  wholly  or  in  part  of  any  sum  of  money  charged 
thereon  by  way  of  mortgage,  and  then  due  and  owing  to  the  purchaser."  That 
contemplates  a  sale ;  and  even  if  this  land  had  been  sold  to  the  Reversionary  Interest 
Society,  how  could  it  be  said  that  the  38,0001.  was  then  due  and  owing  to  the 
purchaser?  Assuming  that  a  debitum  in  prsesenti,  solvendum  in  futuro,  would  be 
within  those  words,  a  debt  not  absolutely  payable  on  a  future  day,  but  upon  a  con- 
tingency depending  on  a  variety  of  circumstances,  and  which  may  never  arise,  clearly 
is  not.  [Martin,  B.  This  is  a  contingent  liability  to  pay  a  certain  sum :  that  is  a 
contingent  debt.  Pollock,  C.  B.  The  difficulty  I  felt  is  this  :  a  contingent  debt  is  in 
reality  no  debt  but  merely  an  obligation  or  promise  which  in  a  certain  event  will 
become  a  debt.  It  could  not  be  proved  in  bankruptcy  until  an  act  of  parliament 
passed  enabling  the  Commissioners  to  value  it.]  The  words  in  the  old  bankrupt  Acts 
were  "  debt  or  demand."  A  debt  payable  at  a  future  time  was  within  those  words, 
but  a  contingent  debt  was  not.  [Martin,  B.  The  56th  section  of  the  6  Geo.  4,  c.  16, 
says,  that  if  any  bankrupt  shall  have  contracted  "any  debt  payable  upon  a  con- 
tingency."] In  Hinton  v.  Acraman  (2  C.  B.  367)  there  was  a  debt  on  bond,  but  as  it 
was  defeasible  upon  an  event  which  might  never  happen  it  was  held  not  proveable, 
under  the  56th  section  of  the  6  Geo.  4,  c.  16,  as  a  debt  payable  on  a  contingency. 
There  a  distinction  was  taken  between  contingent  liabilities  which  may  never  become 
debts,  and  debts  payable  on  a  contingency.  The  judgment  of  Tindal,  C.  J.,  in  that 
case  supports  the  view  contended  for.  Hankin  v.  Bennett  (8  Exch.  107)  and  Ex  parte 
Tindal  (8  Bing.  402)  are  also  authorities  that  in  this  case  there  never  was  a  contingent 
debt,  but  [850]  only  a  contingent  liability.  In  fact  the  transaction  is  a  mere  wager. 
He  also  referred  to  Sanville  v.  The  Commissioners  of  Inland  Revenue  (10  Exch.  159). 

The  Attorney  General  (with  whom  were  the  Solicitor  General  and  Beavan),  for  the 
respondents.  If  this  sum  of  38,0001.  had  been  absolutely  payable  on  the  death  of  the 
two  tenants  for  life,  however  much  their  age,  or  health,  or  other  circumstances  might 
affect  the  value  of  the  reversion,  there  could  be  no  rebate  of  ad  valorem  duty  on  that 
account.  Then  does  it  make  any  difference  that  there  is  also  a  contingency  1  In  the 
55  Geo.  3,  c.  184,  Schedule,  tit.  "Conveyance,"  the  words  "due  and  owing"  must  be 
taken  in  connection  with  the  words  "  charged  thereon  by  way  of  mortgage,  wadset,  or 
otherwise."  Then  follows — "  or  shall  be  sold  and  conveyed  subject  to  any  mortgage, 
wadset,  bond,  or  other  debt,  or  to  any  gross  or  entire  sum  of  money."  In  the  16  &  17 
Vict.  c.  59,  s.  10,  the  words  "to  be  afterwards  paid  by  the  purchaser"  are  omitted. 
Therefore  it  is  plain  that  a  debt  for  which  an  action  may  be  brought,  or  which  is 
proveable  in  bankruptcy,  is  not  alone  contemplated,  but  any  species  of  debt  due 
according  to  the  nature  of  the  charge,  whether  absolute  or  contingent.  [Pollock,  C.  B. 
Is  not  the  transaction  a  wager  ?  It  is  an  alienation  of  an  estate  subject  to  a  mortgage 
debt  payable  on  a  contingency.     The  ad  valorem  duty  is  imposed  on  the  purchase  or 
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consideration  money,  but  the  argument  on  the  other  side  strikes  out  three-fourths  of 
the  consideration.  Suppose  this  estate  had  been  charged  by  will  with  38,0001.  to  be 
paid  after  the  death  of  two  successive  tenants  for  life ;  that  would  have  been  part  of 
the  consideration,  although  it  would  not  have  been  a  debt  due  and  owing  from  any 
person.  Can  it  be  said  that  the  law  does  not  admit  the  application  of  the  [851]  word 
'*  debt "  to  a  sum  payable  on  a  contingency,  when  the  legislature  has  used  the  language 
"  debts  payable  on  a  contingency  1 "  The  authorities  referred  to  have  no  bearing  on 
this  case.  Hinton  v.  Acraman  (2  C.  B.  367)  was  the  case  of  a  bond,  to  secure,  not  a 
definite  sum  of  money  payable  on  a  contingency,  but  an  uncertain  and  unliquidated 
liability  which  could  not  be  the  subject  of  valuation  until  the  contingency  happened. 
Hankin  v.  Bennett  (8  Exch.  107)  was  a  similar  case.  In  Ex  parte  Tindal  (8  Bing.  402) 
there  were  two  contingencies ;  one  as  to  the  distance  of  time  at  which  the  debt  would 
be  payable,  depending  on  the  life  of  the  bankrupt,  and  another  whether  the  wife  or 
any  of  the  children  would  be  alive  at  the  death  of  the  bankrupt  so  as  to  obtain  the 
benefit  of  the  debt ;  but  it  was  held  that  the  uncertainty  as  to  whether  the  debt  would 
ever  be  payable  afforded  no  reason  why  it  should  not  be  a  contingent  debt  within  the 
meaning  of  the  Bankrupt  Act.  [Pollock,  C.  B.  If  the  event  is  one  that  must  happen 
at  some  time,  for  instance,  upon  the  death  of  A.  B.  and  C,  it  is  not  the  debt  that  is 
contingent,  but  the  time  of  payment.  Here  the  contingency  does  not  relate  to  the 
payment  of  a  debt,  but  the  existence  of  a  debt  at  all.]  In  Ex  parte  Tirulal  the  con- 
tingency as  to  who  should  have  the  benefit  of  the  debt  would  never  happen  if  the 
wife  was  dead  and  there  were  no  children  at  the  death  of  the  bankrupt.  The  judg- 
ment of  Lord  Cottenham  in  Davies  v.  Cooper  (5  Myl.  &  C.  270,  273)  is  an  authority 
that  this  mortgage  may  be  treated  as  a  reversionary  charge  payable  upon  the  death  of 
the  two  tenants  for  life. 

Montague  Smith,  in  reply.  The  question  is  what  is  the  substance  of  the  trans- 
action. The  deed  cannot  be  stjimped  as  a  mortgage  for  38,0001.,  because  the  duty 
[852]  on  a  mortgage  is  to  be  paid  where  it  is  "  a  security  for  a  definite  and  certain 
sum  of  money  advanced  or  lent,  or  previously  due  and  owing,  or  forborne  to  be  paid, 
being  payable."  [Pollock,  C.  B.  The  indenture  of  the  22nd  December,  1854,  uses 
the  words  "secure  by  way  of  mortgage."  Therefore,  supposing  the  word  "debt"  in 
the  Act  means  a  debt  of  any  sort  whatever,  and  "mortgage  debt"  means  any  kind  of 
mortgage  security,  this  mortgage  is  within  the  Act.]  The  estate  is  pledged  in  the 
same  way  as  if  a  horse  was  handed  over  to  secure  a  sum  of  money  which  might  or 
might  not  become  payable  if  the  horse  won  or  lost  a  race.  This  mortgage  would  not 
be  proveable  as  a  "  debt  or  demand  "  or  "  a  debt  payable  in  futuro ; "  but  only  under 
an  Act  which  created  a  mode  of  proof  for  contingent  liabilities,  which  were  not  debts 
at  common  law. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  following  Trinity  Term 
(June  13),  by 

Martin,  B.  This  is  a  special  case  for  the  opinion  of  the  Court,  under  the  statute 
13  &  14  Vict.  c.  97,  and  the  question  is  whether  a  deed  of  the  3rd  March,  1856,  is 
chargeable  with  ad  valorem  duty  in  respect  of  a  mortgage  for  38,0001.  to  which  the 
property  is  subject.  Mr.  Cowne  had  been  seized,  under  the  will  of  Elizabeth 
Nelthorpe,  of  an  estate  tail  in  certain  property  expectant  upon  the  decease  without 
issue  male  of  James  Tudor  Nelthorpe,  and  also  upon  the  decease  of  Samuel  Cowne. 
He  executed  a  disentailing  deed  and  entered  into  a  transaction  with  a  reversionary 
Company,  which  was  carried  out  by  a  deed  of  the  22nd  December,  1854.  This 
transaction  was  a  present  payment  to  him  of  15,0821.  5s.,  and  a  mortgage  by  him  of 
the  property  above  [853]  mentioned  for  38,0001.,  to  be  paid  within  three  mouths 
after  the  decease  of  James  Tudor  Nelthorpe  and  Samuel  Cowne,  provided  the  former 
died  without  issue  male.  He  afterwards  sold  his  interest  in  the  property  subject  to 
the  above  mortgage  to  Mr.  Mortimore  for  52501.  The  conveyance  of  it  was  effected 
by  the  indenture  of  the  3rd  March,  1856,  and  the  question  is  whether  this  deed  is 
chargeable  with  ad  valorem  duty  in  respect  of  the  mortgage  debt.  This  depends 
upon  the  construction  of  the  10th  section  of  the  16  &  17  Vict.  c.  59.  The  section 
begins  by  reciting  a  part  of  the  schedule,  title  "  Conveyance,"  of  the  General  Stamp 
Act,  55  Geo.  3,  c.  184,  which  provides  that  where  property  is  sold  and  is  conveyed 
subject  to  a  debt  or  sum  of  money  to  be  afterwards  paid  by  the  purchaser  the  same 
shall  be  deemed  to  be  purchase  money,  in  respect  whereof  ad  valorem  duty  is  to  be 

Ex.  Div.  XV.— 12 
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paid.  It  then  (no  doubt  in  consequence  of  the  case  of  2'he  Marqxiess  of  Chandos  v. 
Commissioners  of  Inlaiid  Revenue  (6  Exch.  464))  recites  that  it  had  been  decided  that 
ad  valorem  duty  was  payable  in  respect  of  such  debt  or  sum  only  when  the  purchaser 
is  bound  to  pay  the  same  or  to  indemnify  the  vendor  against  it.  And  it  enacts  that 
when  lands  shall  be  sold,  subject  to  any  mortgage  or  debt  or  sum  of  money,  such 
sum  or  debt  shall  be  deemed  the  purchase  or  consideration  money,  or  part  of  the 
purchase  or  consideration  money,  as  the  case  may  be,  in  respect  whereof  ad  valorem 
duty  shall  be  paid,  notwithstanding  the  purchaser  shall  not  be  liable  to  pay  it  or 
indemnify  the  vendor  against  it.  The  scope  and  object  of  the  enactment  is  clear,  viz., 
that  upon  every  purchase  ad  valorem  duty  shall  be  paid  on  the  entire  consideration 
which  either  directly  or  indirectly  represents  the  value  of  the  free  and  unincumbered 
corpus  of  the  subject-matter  of  sale ;  and  the  real  question  in  this  case  is  whether  the 
debt  payable  to  the  insurance  Company,  which  [854]  as  well  the  parties  to  the 
conveyance  as  the  parties  to  this  case  themselves  call  a  mortgage,  is  not  a  debt  within 
the  enacting  part  of  the  section.  The  argument  on  behalf  of  the  appellant  is,  that  it 
is  a  debt  which  may  not  become  payable  at  all  in  the  event  of  James  Tudor  Nelthorpe 
dying  leaving  issue  ^  male,  or,  in  other  words,  that  it  is  a  contingent  debt,  and  one 
which  would  not  become  payable  if  a  certain  event  happened.  The  term  contingent 
debt,  or  debt  payable  upon  a  contingency,  has  been  long  in  common  use.  In  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  contingent  debts  upon  which  a  value  can  be  set  are 
made  the  subject  of  proof,  and  we  think  that  the  words  of  the  enactment,  any 
mortgage  or  other  debt,  include  contingent  debts  as  well  as  absolute  ones,  and  that 
there  is  nothing  in  it,  or  in  the  arguments  which  have  been  addressed  to  us  on  behalf 
of  the  appellant,  to  justify  our  excepting  from  the  operation  of  the  enactment  debts 
which  might  be  defeated  by  a  contingency  happening.  The  words  are  general,  and 
we  think  we  are  bound  to  give  them  a  general  application.  We  do  not  rely  upon  the 
circumstance  that,  looking  at  the  dates,  and  what  of  necessity  must  be  the  age  of 
James  Tudor  Nelthorpe,(a)  there  can  exist  no  doubt  but  that  the  debt  is  practically 
an  absolute  one,  and  that  the  contingency  which  would  render  it  not  payable  will 
never  arise.  We  found  our  judgment  upon  the  meaning  of  the  words  in  the  act  of 
parliament  applying  to  them  the  ordinary  rule  of  construction. 

It  was  said  by  the  learned  counsel  for  the  appellant  that  the  transaction  between 
the  insurance  Company  and  Mr.  Cowne  was  a  wager.  It  is  not  a  wager  in  the 
ordinary  sense  of  that  word,  and  we  think  the  parties  themselves  put  the  true  name 
upon  it  by  calling  it  a  mortgage,  although  it  might  not  become  payable  if  a  certain 
event  happened. 

Judgment  for  the  Crown. 

[855]  The  Ulverstone  and  Lancaster  Railway  Company,  Appellants  v.  The 
Commissioners  of  Inland  Revenue,  Respondents.  Jan.  30,  1864. — Under  the 
powers  of  an  act  of  parliament  a  railway  Company  sold  and  transferred  their 
railway  and  works  to  another  railway  Company,  and,  in  consideration  thereof, 
the  latter  agreed  to  create  and  deliver  to  the  shareholders  of  the  former 
Company  preferential  shares  of  the  nominal  amount  of  298,0001.  bearing  61.  per 
cent,  interest,  and  to  take  upon  themselves  a  debenture  debt  of  98,6871.,  and 
simple  contract  debts  of  that  Company  to  the  amount  of  40,0321.  Held  :  First, 
that  the  preferential  shares  were  "stock"  within  the  meaning  of  the  13  &  14 
Vict.  c.  97,  Schedule,  tit.  "  Conveyance." — Secondly,  that  the  liability  to  pay  the 
debenture  and  simple  contract  debts  was  part  of  "the  consideration  money" 
within  that  Act. 

[S.  C.  33  L.  J.  Ex.  173;  10  Jur.  (N.  S.)  1133;  13  W.  R.  10;  10  L.  T.  161. 
Followed,  G^reat  Western  Railway  v.  Inland  Revenue  Commissioners,  [1894]  1  Q.  B. 
507.] 

Pursuant  to  the  13  &  14  Vict.  c.  97,  the  Commissioners  of  Inland  Revenue  stated 
the  following  case  for  the  opinion  of  this  Court : — 

By  deed  poll,  dated  4th  August,  1863,  under  the  seals  of  the  Ulverstone  and 
Lancaster  Railway  Company  (hereinafter  called  the  Ulverstone  Company)  and  the 
Furness  Railway  Company  (hereinafter  called  the  Furness  Company). 

(a)  See  note,  ante,  p.  838. 
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Reciting,  first,  that  by  the  Ulverstone  and  Lancaster  Railway  Act,  1851  (therein- 
after called  the  Act  of  1851),  the  Ulverstone  Company  were  incorporated  with  a 
capital  of  220,0001.  in  shares),  and  were  authorized  to  borrow  on  mortgage  or  bond 
not  exceeding  one  third  of  their  capital,  and  were  authorized  to  make  and  maintain 
the  Ulverstone  and  Lancaster  Railway. 

And  reciting,  secondly,  that  by  "the  Ulverstone  and  Lancaster  Railway  Act, 
1858"  (hereinafter  called  the  Act  of  1858),  the  Ulverstone  Company  were  authorized 
to  raise  an  additional  capital  of  150,0001.  by  shares,  and  to  borrow  on  mortgage  or 
bond  further  suras  not  exceeding  50,0001. ;  and  by  that  Act  it  was,  inter  alia,  enacted 
as  follows : — 

Section  42.  That  the  Ulverstone  Company  and  the  Furness  Company,  with  the 
sanction  of  their  shareholders,  as  therein  mentioned,  might  enter  into  and  carry  into 
effect  any  agreement  for  the  selling  and  transferring  to  the  Furness  [856]  Company 
of  all  or  any  part  of  or  any  share  or  interest  in  the  railway  works,  lands,  property 
and  effects  then  vested  in  or  belonging  to  the  Ulverstone  Company,  or  which  they 
were,  under  the  Act  of  1851,  authorized  to  make,  maintain  and  reclaim,  together  with 
all  or  any  of  the  rights,  powers,  privileges  and  authorities  of  the  Ulverstone  Company 
with  respect  to  the  same ;  and  for  the  making  of  the  sale  upon  such  terms  and 
conditions,  and  for  such  considerations  as  the  two  Companies  mutually  agreed  on,  but 
if  any  such  sale  comprised  the  railway  of  the  Ulverstone  Company  it  should  comprise 
the  whole  thereof. 

■  Section  43.  That  the  Ulverstone  Company  might  make,  and  the  Furness 
Company  might  accept,  a  sale  according  to  the  terms  and  conditions  of,  and  for  the 
purpose  of  carrying  out  any  agreement  in  that  behalf  entered  into  between  the  two 
Companies  under  the  reciting  Act. 

Section  44.  That  the  Furness  Company  might  by  any  such  agreement  under  the 
reciting  Act  agree  to  make  to  the  Ulverstone  Company,  in  consideration  of  the  benefit 
thereby  secured  to  the  Furness  Company,  and  the  Ulverstone  Company  might  accept 
such  compensation  as  the  two  Companies  mutually  agreed  on  by  way  of  immediate 
or  future  payment  of  any  fixed,  contingent,  or  other  sum  of  money,  or  by  way  of 
allotment  of  any  preferential  or  ordinary  shares,  or  by  way  of  immediate,  future, 
fixed  or  contingent  adoption,  guarantee,  or  satisfaction  by  the  Furness  Company 
of  all  or  any  part  of  the  debenture  debt  of  the  Ulverstone  Company,  or  by  any 
one  or  more  of  those  ways,  or  by  securing  any  other  benefit  to  the  Ulverstone 
Company,  and  either  with  or  without  any  compensation  in  any  one  or  more  of 
those  ways. 

Section  48.  That  according  to  the  terms  and  conditions  of  any  agreement  in  that 
behalf  entered  into  between  the  Ulverstone  Company  and  the  Furness  Company 
under  the  [857]  reciting  Act  all  the  premises  thereby  agreed  to  be  transferred  by  the 
Ulverstone  Company  to  the  Furness  Company,  and  the  rights,  powers,  privileges  and 
authorities  to  be  according  to  the  reciting  Act  exercised  and  enjoyed  by  the  Furness 
Company  with  respect  to  the  same  should,  at  the  time  by  the  agreement  appointed 
for  the  transfer  taking  effect,  be,  by  viitue  of  the  reciting  Act,  and  subject  to  the 
provisions  thereof  transferred  to,  and  vested  in  the  Furness  Company  absolutely  and 
for  ever,  and  be  amalgamated  with  and  deemed  part  of  the  original  undertaking  of 
the  Furness  Company. 

Section  49.  Provided  always,  that  the  transfer  should  be  evidenced  sufficiently 
and  conclusively  by  a  deed  of  transfer  duly  stamped,  and  wherein  the  full  considera- 
tion for  the  deed  of  transfer  should  be  fully  and  truly  set  forth. 

Section  50.  That  from  and  after  the  transfer  the  Furness  Company  should, 
according  to  the  extent  of  the  transfer,  subject  to  the  provisions  of  the  reciting  Act, 
be  subject  to  and  perform,  conform  and  be  liable  to  all  contracts,  agreements,  duties, 
obligations,  debts,  charges,  claims  and  demands  whatsoever,  with  respect  to  the 
premises  transferred,  to  which  the  Ulverstone  Company,  if  the  transfer  had  not 
happened,  would  be  subject  or  liable,  and  should  indemnify  the  Ulverstone  Company 
and  their  shareholders,  directors,  officers  and  servants  from  the  same,  and  all  costs, 
charges  and  expenses  with  respect  to  the  same. 

Section  53.  That  the  Furness  Company  from  time  to  time  for  the  purposes  of 
any  transfer,  under  the  reciting  Act,  to  them  of  all  or  any  part  of  the  undertaking, 
property  and  effects  of  the  Ulverstone  Company,  might  raise,  by  the  creation  of 
new  shares  or  stock,  all  such  sums  as  were  requisite,  and  might  apply  the  money 
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SO  raised  accordingly,  and  should  not  apply  for  any  other  purpose  any  money  so 
raised. 

[858]  And  reciting,  thirdly,  that  by  articles  of  agreement,  dated  the  26th  day  of 
May,  1862,  between  the  Ulverstone  Company  of  the  one  part,  and  the  Furness  Company 
of  the  other  part,  wherein  were  recitals  to  the  effect  of  the  statements  therein- 
before contained,  and  wherein  it  was  also  recited  that  the  Ulverstone  Company  had 
issued  shares  of  their  capital  to  the  aggregate  nominal  amount  of  298,0001.,  and 
the  whole  of  those  shares  were  fully  paid  up  and  registered  in  their  books  in  the 
names  of  the  holders  thereof.  And  also  reciting  that  the  Ulverstone  Company  had 
borrowed  on  mortgage  or  bond  the  aggregate  sum  of  98,6871.,  and  the  whole 
thereof,  with  the  interest  thereon,  was  secured  by  mortgages  or  bonds  granted  by 
them.  And  also  reciting  that  the  Ulverstone  Company  were  indebted  to  the  further 
amount  of  40,0321.  4s.  2d.,  the  particulars  whereof  were  specified  in  the  schedule 
thereunder  written,  and  (without  their  guaranteeing  that  they  were  not  indebted  to 
any  further  amount)  they  thereby  declared  that  after  taking  diligent  means  to  ascer- 
tain the  total  amount  of  their  debts  they  were  not  aware  that  they  were  indebted  to 
any  amount  exceeding  138,7191.  4s.  2d.  (being  the  aggregate  of  their  mortgage  or 
bond  debt  of  98,6871.  and  their  scheduled  debt  of  40,0321.  4s.  2d.),  save  only  that  the 
interest  from  the  15th  day  of  March,  1862,  then  current  on  their  mortgage  or  bond 
debt,  was  unpaid,  and  that  the  several  matters  in  that  schedule  mentioned  as  unascer- 
tained were  unpaid.  And  also  reciting  that  the  Ulverstone  Company  had  made  the 
Ulverstone  and  Lancaster  Eailway  and  it  was  open  and  used  for  public  traffic.  And' 
also  reciting  (inter  alia)  that  the  two  Companies,  parties  thereto,  being  desirous  that 
the  whole  of  the  undertaking,  property  and  effects  of  the  Ulverstone  Company  should 
be  transferred  to  the  Furness  Company,  the  Ulverstone  Company,  with  the  sanction 
of  the  respective  shareholders  given  as  therein  [859]  mentioned  had  determined  to 
enter  into  and  execute  those  presents  by  way  of  agreement  as  thereinafter  appearing. 
Therefore  those  presents  witnessed  that  for  the  considerations  therein  appearing  it  was 
mutually  agreed  by  and  between  the  Ulverstone  Company  and  the  Furness  Company 
as  follows,  that  is  to  say  (inter  alia) : — 

Article  1.  The  whole  undertaking  of  the  Ulverstone  Company,  and  the  whole  of 
their  railway,  with  the  sidings,  stations,  buildings,  works  and  conveniences  whatso- 
ever connected  therewith,  and  the  whole  of  their  lands  and  other  their  property  and 
effects  whatsoever  and  wheresoever  (thereinafter  referred  to  as  the  transferred 
premises),  should,  in  accordance  with  the  terms  and  conditions  of  the  reciting  agree- 
ment, be,  by  virtue  of  the  Act,  1858,  and  subject  to  the  provisions  thereof,  transferred 
to  and  vested  in  the  Furness  Company  absolutely  and  for  ever,  and  be  amalgamated 
with  and  deemed  part  of  their  original  undertaking.  And  the  Ulverstone  Company, 
in  consideration  of  the  agreement  on  the  part  of  the  Furness  Company  entered  into 
by  those  presents,  did  thereby  sell  to  them  the  transferred  premises,  and  the  Furness 
Company  did  thereby  purchase  the  same  from  the  Ulverstone  Company  accordingly. 

Article  4.  The  transferred  premises  should  be  vested  in  the  Furness  Company 
subject  to  all  the  debts  and  all  other  the  liabilities  and  engagements  of  the  Ulverstone 
Company,  and  the  Furness  Company  would  accordingly  pay,  satisfy  or  discharge  all 
those  debts,  liabilities  and  engagements,  and  fully  and  freely  indemnify  and  save 
harmless  the  Ulverstone  Company,  and  their  directors  and  shareholders,  from  and 
against  the  same  and  all  claims  and  demands  in  respect  thereof. 

Article  7.  The  Furness  Company  should  be  entitled,  as  from  the  1st  day  of  July, 
1861,  inclusive,  to  all  the  tolls,  [860]  fares,  rates,  charges,  rents,  issues  and  profits 
whatsoever  of  the  Ulverstone  Company  properly  carried  to  the  account  of  capital 
and  of  revenue  respectively,  and  should  be  liable,  as  from  that  day  inclusive,  to  all 
the  outgoings  and  liabilities  whatsoever  of  the  Ulverstone  Company  properly  charge- 
able against  capital  and  against  revenue  respectively,  and  the  accounts  between  the 
two  Companies  for  the  purpose  of  those  presents  should  be  made  out  and  settled  on 
that  footing. 

Article  1 2.  For  the  purposes  of  those  presents  the  Furness  Company  would  duly 
create  the  preferential  stock  to  be  allotted  as  thereinafter  provided  to  the  shareholders 
of  the  Ulverstone  Company. 

Article  13.  In  consideration  of  the  benefit  secured  by  the  reciting  agreement  to 
the  Furness  Company  they  would,  on,  or  as  early  as  they  could  before  the  1st  day 
of  January,  1864,  allot  to  the  shareholders  of  the  Ulverstone  Company,  in  rateable 
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proportion  to  their  respective  shares  of  the  Ulverstone  Company's  capital  of  298,0001., 
preferential  stock  of  the  Furness  Company  of  the  aggregate  nominal  amount  of 
298,0001. 

Article  14.  The  preferential  stock  to  be  so  allotted  should  be  deemed  fully  paid 
up  stock,  and  should  bear  a  perpetual  preference  dividend  at  the  rate  of  61.  per  cent, 
per  annum  on  the  nominal  amount  thereof,  and  subject  to  the  priority  (so  long  as  that 
priority  existed)  of  stock  or  shares  of  the  Coniston  Company's  capital  to  the  nominal 
amount  of  10,0001.,  and  bearing  preferential  dividends  at  the  rate  of  21.  10s.  per  cent, 
per  annum,  guaranteed  by  the  Furness  Company,  should  rank  in  all  respects  on  an 
equality  with  the  then  existing  preferential  shares  of  the  Furness  Company's  capital 
of  the  nominal  amount  of  170,0001.,  and  bearing  preferential  dividends  at  the  rate  of 
51.  per  cent,  per  annum,  or  with  any  preferential  shares  [861]  or  preferential  stock 
of  the  Furness  Company  thereinafter  substituted  for  those  preferential  shares,  or  any 
of  them,  save  and  except  that  the  preferential  stock  to  be  allotted  under  this  agree- 
ment should  not  be,  redeemable. 

Article  21.  On  Articles  12  to  20, (a)  both  inclusive  respectively,  being  duly 
performed  by  the  Furness  Company,  the  Ulverstone  Company's  capital  of  298,0001. 
and  the  shares  thereof,  should  be  extinguished,  and  the  Furness  Company's  pre- 
ferential stock  of  298,0001.  to  be  allotted  in  respect  thereof  should  be  deemed  to  be 
substituted  for  the  same. 

Article  22.  The  transfer  to  the  Furness  Company  of  the  transferred  premises 
should  take  effect  under  the  Act  of  1858  on  and  from  the  day  on  which  Articles  12 
to  20,  both  inclusive  respectively,  were  duly  performed  by  the  Furness  Company,  but 
as  between  the  two  Companies,  and  except  only  as  was  otherwise  provided  by  those 
presents,  their  respective  rights  and  liabilities  under  those  presents  should  be  the 
same  as  if  the  transfer  had  taken  effect  on  and  from  the  1st  day  of  July,  1861, 

Article  26.  The  Furness  Company  would  bear  and  pay  all  the  costs,  charges  and 
expenses  on  both  sides,  of  and  incident  to  the  preparation,  execution  and  carrying 
into  full  effect  of  those  presents. 

Article  27.  Those  presents  should  be  submitted  to  the  Board  of  Trade  for  their 
approval,  in  accordance  with  the  Act  of  1858. 

And  reciting  fourthly,  that  the  following  is  a  copy  of  the  schedule  to  those  articles 
of  agreement.  (It  specified  98,6871.  debenture  debts,  and  40,0321.  4s.  2d.  simple 
conti'act  debts.) 

And  reciting  fifthly,  that  the  said  articles  of  agreement  were  submitted  to  the 
Board  of  Trade  for  their  approval,  [862]  and  were  approved  by  them  pursuant  to  the 
Act  of  1858,  as  appeared  by  a  memorandum  indorsed  thereon,  and  dated  the  3rd  day 
of  June,  1862,  and  signed  by  one  of  the  joint  secretaries  to  the  Board  of  Trade. 

And  reciting  seventhly,  that  in  pursuance  of  the  above  stated  articles  of  agree- 
ment preferential  stock  of  the  Furness  Company  of  the  aggregate  nominal  amount  of 
298,0001.  had  been  created  and  duly  allotted  to  the  shareholders  of  the  Ulverstone 
Company,  and  certificates  thereof  have  been  duly  made  out,  delivered  and  distributed. 

Eighthly.  That  the  two  Companies  respectively  have  duly  performed  and 
observed,  up  to  the  day  of  the  date  of  the  deed  now  being  abstracted,  their  respective 
parts  of  the  above  stated  agreement. 

Ninthly.  That  articles  12  to  20,  both  inclusive,  of  the  above  stated  agreement, 
have  been  duly  performed  by  the  Furness  Company. 

Tenthly.  That,  in  consideration  of  the  agreement  on  the  part  of  the  Furness 
Company  entered  into  by  the  above  stated  articles  of  agreement,  the  whole  under- 
taking of  the  Ulverstone  Company  and  the  whole  of  their  railway,  with  the  sidings, 
stations,  buildings,  works  and  conveniences  whatsoever  connected  therewith,  and  the 
whole  of  their  lands  and  other  their  property  and  eff'ects  whatsoever  and  wheresbever 
(with  an  exception  immaterial),  subject  as  to  the  transferred  premises  generally  to  the 
debts,  liabilities  and  engagements  of  the  Ulverstone  Company,  as  expressed  in 
article  4  of  the  above  stated  articles  of  agreement),  had  been,  by  virtue  of  the 
Ulverstone  and  Lancaster  Railway  Act,  1858,  and  subject  to  the  provisions  thereof, 
transferred  to  and  vested  in  the  Furness  Company  absolutely  and  for  ever,  and 
amalgamated  with  and  made  part  of  the  original  undertaking  of  the  Furness 
Company. 

(a)  These  articles  related  to  the  assignment  of  substituted  stock. 
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And,  lastly,  that  the  deed  of  transfer  now  being  ab-[863]-stracted  was  made  and 
executed  in  consideration  of  the  proviso  which  forms  section  49  of  the  Ulverstone  and 
Lancaster  Railway  Act,  1858. 

The  said  Furness  Raifway  Company,  by  their  solicitors,  on  the  8th  day  of  August, 
1863,  presented  to  the  Commissioners  of  Inland  Revenue,  at  their  office,  the  said  deed 
of  the  4th  August,  1863,  stamped  with  the  duty  of  35s.,  and  with  four  progressive  duty 
stamps  of  10s.  each  (the  said  deed  containing  therein  four  entire  quantities  of  1080 
words  over  and  above  the  first  quantity  of  1080  words),  and  desired  to  have  the  opinion 
of  the  said  Commissioners  as  to  the  stamp  duty  with  which  such  deed  in  their  judg- 
ment was  chargeable,  and  the  said  Commissioners  being  of  opinion  that  the  said  deed 
was  chargeable  with  the  ad  valorem  duty  of  26451.  10s.  as  a  "conveyance  upon  the 
sale  of  property  "  by  the  said  Ulverstone  and  Lancaster  Railway  Company  to  the  said 
Furness  Railway  Company  for  the  following  consideration,  viz.,  298,0001.,  preference 
stock  of  the  said  Furness  Railway  Company,  which,  at  the  price  of  1311.  for  every  1001. 
of  the  said  stock,  being  the  average  selling  price  thereof  on  the  day  of  the  date  of  the 
said  deed  (and  which  fact  is  not  disputed),  amounts  to  the  sum  of  390,3801,  and  also 
of  the  payment  by  the  said  Company  of  the  debenture  debt  of  the  said  Ulverstone  and 
Lancaster  Railway  Company,  amounting  to  98,6871.,  and  of  the  debts  set  forth  in  the 
schedule  to  the  said  deed,  amounting  to  40,0321.  4s.  2d.,  making  the  whole  considera- 
tion to  be  paid  by  the  Furness  Railway  Company  for  the  said  conveyance  to  them  by 
the  Ulverstone  and  Lancaster  Railway  Company  529,0991.  4s.  2d.,  they  the  said  Com- 
missioners assessed  and  charged  the  stamp  duty  to  which,  in  their  judgment,  such  deed 
was  liable  at  the  sum  of  26451.  10s. 

Whereupon  the  said  Furness  Railway  Company  paid  to  the  Receiver  General  of 
Inland  Revenue  the  sum  of  [864]  26431.  15s.  being  such  a  sum  as,  together  with 
11.  15s.,  the  stamp  duty  already  paid  on  the  said  deed,  is  equal  to  the  duty  so  assessed 
and  charged  ;  and  the  said  deed  was  thereupon  stamped  with  stamps  denoting  the  said 
further  duty  of  26431.  15s.,  so  assessed  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  deed  of  the  4th  day 
of  August,  1863,  is  chargeable  with  ad  valorem  conveyance  duty  in  respect  of  the  said 
sums  of  298,0001.  preference  stock  (valued  at  390,3801.  as  aforesaid),  98,6871.  and 
40,0321.  4s.  2d.,  together  amounting  to  529,0991.  4s.  2d. 

Mellish  (Davison  with  him)  argued  for  the  appellant  (January  23).  The  case 
involves  two  points ;  first,  whether  the  debts  of  the  Ulverstone  Company,  viz.,  the 
debenture  debt  of  98,6871.  and  the  40,0321.  4s.  2d.  schedule  debts,  which  the  Furness 
Company  undertook  to  pay,  are  to  be  deemed  a  money  consideration  for  the  sale ;  and 
secondly,  whether  the  preferential  stock  of  the  nominal  amount  of  298,0001.  which 
the  Furness  Company  have  allotted  to  the  shareholders  of  the  Ulverstone  Company 
as  part  of  the  consideration  in  respect  of  which  ad  valorem  duty  is  payable.  The 
13  &  14  Vict.  c.  97,  s.  1,  repeals  the  duties  payable  under  the  55  Geo.  3,  c.  184,  and 
imposes  new  duties  in  lieu  thereof.  By  the  13  &  14  Vict.  c.  97,  Schedule,  tit.  "Con- 
veyance,"(a)  an  ad  valorem  duty  is  imposed  on  every  des-[865]-cription  of  conveyance 

(a)  "  Conveyance,  whether  grant,  disposition,  lease,  assignment,  transfer,  release, 
renunciation,  or  of  any  other  kind  or  description  whatsoever,  upon  the  sale  of  any  lands, 
tenements,  rents,  annuities,  or  other  property,  real  or  personal,  heritable  or  moveable, 
or  of  any  right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon  any  lands,  tenements,  rents, 
annuities,  or  other  property,  that  is  to  say,  for  and  in  respect  of  the  principal  or  only 
deed,  instrument,  or  writing,  whereby  the  lands  or  other  things  sold  shall  be  granted, 
leased,  assigned,  transferred,  released,  renounced,  or  otherwise  conveyed  to  or  vested 
in  the  purchaser  or  purchasers,  or  any  other  person  or  persons  by  his,  her,  or  their 
direction ; 

"  Where  the  purchase  or  consideration  money  therein  or  thereupon  expressed  shall 
not  exceed  251.,  &c. 

"  And  where  the  purchase  or  consideration  money  shall  exceed  6001,  then  for  every 
1001.  and  also  for  any  fractional  part  of  1001.,  &c. 

"  And  it  is  hereby  directed,  that  the  purchase  money  or  consideration  shall  be  truly 
expressed  and  set  forth  in  words  at  length  in  or  upon  every  such  principal  or  only 
deed  or  instrument  of  conveyance ;  and  where  such  consideration  shall  consist  either 
wholly  or  in  part  of  any  stock  or  security,  the  value  thereof  respectively,  to  be 
ascertained  as  hereinafter  mentioned,  shall  also  be  truly  expressed  and  set  forth  in 
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upon  the  sale  of  property  real  or  personal,  where  the  purchase  or  consideration  money 
shall  amount  to  or  exceed  a  certain  sum.  That  differs  from  the  55  Geo.  3,  c.  184, 
inasmuch  as  that  Act  contained  a  limit  beyond  which  there  was  no  increase  of  duty. 
The  13  &  14  Vict.  c.  97,  Schedule,  tit.  "Conveyance," also  requires  the  purchase  money 
or  consideration  to  be  truly  expressed  in  the  deed,  and  where  it  consists  either  wholly 
or  in  part  of  stock  [866]  or  security,  the  value  is  to  be  expressed  in  the  deed  and  taken 
as  the  purchase  or  consideration  money  in  respect  whereof  ad  valorem  duty  shall  be 
charged ;  and  where  the  consideration,  or  any  part  thereof,  shall  be  stock  in  any  of 
the  public  funds  &c.,  or  any  debenture  or  stock  of  any  corporation,  company  or  society, 
the  duty  shall  be  calculated  according  to  the  average  selling  price  on  the  day,  or  either 
of  the  ten  days  preceding  the  day  of  sale.  By  the  55  Geo.  3,  c.  184,  Schedule,  tit.  "Con- 
veyance," where  lands  are  sold  and  conveyed  subject  to  any  mortgage,  wadset,  bond, 
or  other  debt,  or  to  any  gross  or  entire  sum  of  money  to  be  afterwards  paid  by  the 
purchaser,  such  sum  of  money  or  debt  shall  be  deemed  the  purchase  or  consideration 
money  in  respect  whereof  ad  valorem  duty  is  to  be  paid.  The  question  is  whether  that 
provision  is  impliedly  imported  into  the  13  &  14  Vict.  c.  97.  [The  Attorney  General. 
The  16  &  17  Vict.  c.  59,  expressly  recognizes  and  extends  that  provision.]  It  is  con- 
ceded that  the  provision  is  applicable  to  the  40,0321,  schedule  debts,  but  the  debenture 
debt  is  not  within  its  language.  [Martin,  B.  The  debenture  debt  is  part  of  the  con- 
sideration of  the  sale.  The  Furness  Company,  instead  of  paying  that  amount  to  the 
Ulverstone  Company,  undertake  to  discharge  the  debt.] 

Secondly,  ad  valorem  duty  is  not  payable  in  respect  of  the  preferential  shares. 
The  only  stock  which  is  liable  to  duty  as  the  purchase  or  consideration  money,  is 
existing  stock  transferred  by  the  vendee  to  the  vendor  in  consideration  of  the  sale. 
This  stock  had  no  previous  existence,  but  was  created  by  the  Furness  Company 
cotemporaneously  with  the  execution  of  the  deed.  The  Act  does  not  say  that,  what- 
ever is  the  consideration,  ad  valorem  duty  shall  be  payable  on  its  money  value ;  but 
it  uses  the  words  "  purchase  or  consideration  money."  This  stock  is  merely  substi- 
tuted for  another  stock.  Each  holder  of  1001.  stock  in  the  Ulver-[867]-stone  Company 
who  was  formerly  entitled  to  an  adequate  share  of  the  profits  of  that  Company,  now 
gets  1001.  preferential  stock  in  the  Furness  Company  which  entitles  him  to  a  dividend 
of  61.  per  cent,  payable  out  of  the  profits.  The  second  head  of  the  clause  (ante,  p. 
665)  has  no  application,  because  this  is  not  stock,  "  payable  only  at  the  will  of  the 
debtor."  [Martin,  B.  The  Furness  Company  agree  to  take  upon  themselves  the  debts 
of  the  Ulverstone  Company,  and  to  give  the  shareholders  of  that  Company  298,0001. 
preferential  stock.  Why  is  not  that  the  purchase  or  consideration  money?]  The  Act 
contemplates  a  purchaser  being  the  owner  of  stock  in  some  Company,  which  he  transfers 
as  the  price  of  the  purchase.  This  is  a  mere  amalgamation  of  the  two  Companies ; 
the  shareholders  of  the  Ulverstone  Company  become  partners  with  the  shareholders 
of  the  Furness  Company.  How  could  the  value  of  this  stock  be  ascertained  on  either 
of  the  ten  days  preceding  the  date  of  the  deed,  when  the  stock  was  not  in  existence  1 
[Pollock,  C.  B.     Suppose  the  owner  of  an  estate  conveyed  it  in  consideration  of  an 

manner  aforesaid  in  or  upon  every  such  deed  or  instrument;  and  such  value  shall  be 
deemed  and  taken  to  be  the  purchase  or  consideration  money,  or  part  of  the  purchase 
or  consideration  money,  as  the  case  may  be,  in  respect  whereof  the  ad  valorem  duty 
shall  be  charged  as  aforesaid. 

"  And  where  the  consideration  or  any  part  of  the  consideration  shall  be  any  stock 
in  any  of  the  public  funds,  or  any  Government  debenture  or  stock  of  the  Rink  of 
England  or  Bank  of  Ireland,  or  any  debenture  or  stock  of  any  corporation,  company, 
society,  or  persons  or  person,  payable  only  at  the  will  of  the  debtor,  the  said  duty  shall 
be  calculated  (talking  the  same  respectively,  whether  constituting  the  whole  or  a  part 
only  of  such  consideration)  according  to  the  average  selling  price  thereof  respectively 
on  the  day  or  on  either  of  the  ten  days  preceding  the  day  of  the  date  of  the  deed  or 
instrument  of  conveyance,  or  if  no  sale  shall  have  taken  place  within  such  ten  days, 
then  according  to  the  average  selling  price  thereof  on  the  day  of  the  last  preceding 
sale ;  and  if  such  consideration  or  part  of  such  consideration  shall  be  a  mortgage, 
judgment,  or  bond,  or  a  debenture,  the  amount  whereof  shall  be  recoverable  by  the 
holder,  or  any  other  security  whatsoever,  whether  payable  in  money,  or  otherwise, 
then  such  calculation  shall  be  made  according  to  the  sum  due  thereon  for  both  principal 
and  interest" 
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annuity  to  himself  for  life  1]  In  re  Earl  Mount  Edgecumbe  and  Gills'  Conveyance  (8  Exch, 
376)  is  an  authority  that  ad  valorem  duty  would  not  be  payable. 

The  Attorney  General  (with  whom  was  the  Solicitor  General  and  Beavan),  for 
the  respondents.  The  17  &  18  Vict.  c.  83,  Schedule,  tit.  "Conveyance,"  provides  for 
the  case  of  a  conveyance  in  consideration  of  an  annuity,  so  that  if  this  transaction 
were  of  that  nature  ad  valorem  duty  would  be  payable  under  that  Act.  But  these 
preferential  shares  are  part  of  the  purchase  or  consideration  money.  There  is  no 
amalgamation  of  the  two  Companies.  The  Act  of  1851  authorizes  the  sale  of  the  one 
to  the  other,  and  part  of  the  price  is  298,0001.  preferential  stock.  The  Ulverstone  [868] 
Company  still  exists  as  a  corporation,  and  it  is  to  be  dissolved  after  all  their  debts  and 
liabilities  are  satisfied.  The  48th  and  49th  sections  (ante,  p.  856,  857)  of  the  Act  of 
1851  shew  that  the  legislature  contemplated  a  conveyance  subject  to  ad  valorem  duty. 
The  agreement  of  the  6th  May,  1862,  was  followed  by  the  deed  of  the  8th  August,  1863, 
and  in  the  interval  the  preferential  stock  of  the  Furness  Company  of  the  amount  of 
298,0001.  had  been  created  and  allotted  to  the  shareholders  in  the  Ulverstone  Company. 
There  was  therefore  no  difficulty  in  ascertaining  their  market  value.  [He  referred  to 
the  4th,  7th,  12th,  13th,  14th  and  last  articles  of  the  agreement  (ante,  p.  857).]  The 
property  of  the  Ulverstone  Company  became  the  property  of  the  Furness  Company, 
and  the  preferential  stock  became  the  property  of  the  shareholders  of  the  Ulverstone 
Company,  independently  of  the  deed,  and  a  deed  is  only  required  as  evidence  of  the 
transfer:  sect.  49  (ante,  p.  859,  860,  861).  [Martin,  B.  The  deed  does  not  fully  set 
forth  the  full  consideration  for  the  transfer,  but  leaves  it  to  be  found  out.]  Although 
the  agreement  was  made  and  the  consideration  paid  long  before,  the  duty  must  be 
calculated  on  the  average  selling  price  of  the  stock  on  or  ten  days  preceding  the  day 
of  the  date  of  the  deed.  The  13  &  14  Vict.  c.  97  does  not  say  "any  stock  or  security 
previously  in  existence,"  but  "  any  stock  or  security."  There  is  therefore  no  foundation 
for  the  argument  that  the  Act  does  apply  to  stock  created  and  delivered  as  part  of  the 
transaction,  but  long  prior  to  the  execution  of  the  deed.  There  is  no  distinction  in 
this  respect  between  "  stock "  and  "  security " ;  and  could  it  be  contended  that  a 
mortgage,  judgment,  bond  or  debenture,  given  upon  a  sale  as  part  of  the  consideration, 
was  not  a  "  security "  within  the  meaning  of  the  Act,  because  it  had  no  previous 
existence  1  The  words  "  payable  only  at  the  [869]  will  of  the  debtor,"  which  occur 
in  the  second  branch  of  the  clause,  are  not  meant  to  qualify  the  general  expression 
"  any  stock  or  security  "  in  the  previous  branch,  but  only  to  exclude  securities  payable 
at  the  will  of  the  creditor.  [Pollock,  C.  B.  If  stock  is  payable  at  the  will  of  the 
creditor,  it  is  a  debt,  and  there  is  no  occasion  for  any  valuation,  but  if  it  is  payable 
only  at  the  will  of  the  debtor,  its  value  must  be  ascertained  by  the  market  price. 
Pigott,  B.  The  difficulty  I  felt  was  this,  if  it  is  stock  within  the  first  branch  of  the 
clause,  recourse  must  be  had  to  the  second  branch  to  ascertain  its  value,  and  then 
embarrassment  arises  from  the  words  "payable  only  at  the  will  of  the  debtor."] 

Mellish  replied,  and  the  Attorney  General  was  also  heard  in  reply. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  is  a  case  stated  by  the  Commissioners  of  Inland  Revenue, 
under  the  13  &  14  Vict.  c.  97,  and  the  question  is  whether  a  deed  of  the  4th  August, 
1863  (between  the  Furness  and  the  Ulverstone  Railway  Companies),  is  chargeable 
with  ad  valorem  duty  in  respect  of  a  sum  of  390,3801.  and  two  other  sums,  making 
altogether  529,0991.  4s.  2d.  It  was  very  correctly  admitted  by  Mr.  Mellish,  on  behalf 
of  the  Furness  Railway  Company,  that  with  respect  to  the  two  latter  sums  ad  valorem 
duty  was  legally  chargeable,  and  the  argument  was  confined  to  the  sum  of  390,3801. 
This  sum  represents  the  value  of  298,0001.  preference  stock  of  the  Furness  Railway 
Company,  at  the  price  of  1311.  per  1001.  share  (being  its  average  selling  price  on  the 
day  of  the  date  of  the  deed). 

Some  attention  is  necessary  to  collect  from  the  deed  what  [870]  is  the  transaction 
between  the  two  Companies.  According  to  the  49th  section  of  the  Ulverstone  and 
Lancashire  Railway  Act,  1858,  this  deed  is  to  state  fully  and  truly  the  full  consideration 
for  the  deed.  It  is  to  be  collected  from  the  recitals  of  this  deed  that,  prior  to  the  year 
1858,  there  were  two  railway  Companies,  one  called  in  the  deed  the  Ulverstone 
Company,  the  other  the  Furness  Company,  and  by  the  act  of  parliament  before 
mentioned,  viz.  the  Ulverstone  and  Lancashire  Railway  Act,  1858,  it  was  enacted  that 
the  Ulverstone  Company  might  sell,  and  the  Furness  Company  buy,  the  works  or 
undertaking  of  the  Ulverstone  Company,  upon  such  terms  as  might  be  mutually  agreed 
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on  by  an  agreement  to  be  made  between  the  two  Companies,  which  agreement  was  to 
be  submitted  to  the  Board  of  Trade  for  their  approval.  And  by  section  49  it  was 
enacted,  that  the  transfer  should  be  evidenced  by  a  deed  of  transfer  duly  stamped, 
and  wherein  the  full  consideration  for  the  deed  of  transfer  should  be  fully  and  truly 
stated.  The  deed  further  recited  the  agreement  dated  the  26th  May,  1862,  and  that 
it  was  approved  of  by  the  Board  of  Trade,  and  it  is  to  the  effect  that  the  Ulverstone 
Company  had  issued  shares  to  the  amount  of  298,0001.,  and  were  indebted  in  138,0001. 
odd,  and  that  it  was  agreed  that  the  Ulverstone  Company  should  sell,  and  the  Furness 
Company  buy,  the  whole  of  the  undertaking  of  the  Ulverstone  Company  subject  to 
all  the  debts  of  the  Ulverstone  Company,  and  that  the  Furness  Company  should  create 
preferential  stock  to  the  nominal  amount  of  298,0001.,  which  should  be  allotted  to  the 
then  shareholders  of  the  Ulverstone  Company  as  fully  paid  up  stock  with  a  perpetual 
preferential  dividend  of  61.  per  cent,  per  annum.  That  this  preferential  stock  should 
not  confer  any  right  of  voting  at  any  general  meeting  of  the  Furness  Company,  and 
that  the  Furness  Company  should  deliver  to  the  Ulverstone  Company  certificates  of 
the  pre-[871]-ferential  stock  to  be  distributed  by  them  amongst  their  shareholders, 
and  that  they,  in  exchange,  would  procure  and  cancel  and  deliver  to  the  Furness 
Company  the  original  share  certificates  of  the  Ulverstone  Company,  and  that  thereupon 
the  Ulverstone  Company's  capital  of  298,0001.  should  be  extinguished  and  the  Furness 
Company's  preferential  stock  of  298,0001.  substituted  for  it.  This  is  the  agreement 
recited  in  the  deed.  The  deed  then,  amongst  other  things,  recites  that  the  preferential 
stock  of  the  amount  of  298,0001.  had  been  created  and  allotted  to  the  shareholders  of 
the  Ulverstone  Company,  and  that  the  certificates  thereof  had  been  duly  made  out, 
delivered  and  distributed,  and  that  both  Companies  had  performed,  on  their  respective 
parts,  everything  to  be  by  them  performed  by  virtue  of  the  said  agreement  of  26th  May, 
1862.  The  deed  then  witnessed  that,  in  consideration  of  the  agreement,  the  whole 
undertaking  of  the  Ulverstone  Company,  subject  to  their  debts,  was,  by  virtue  of  the 
Act  of  1858,  transferred  to  and  vested  in  the  Furness  Company  absolutely  and  for 
ever,  and  that  this  deed  was  made  and  executed  in  consideration  of  the  proviso  in 
sect.  49  of  the  Act  of  1858. 

The  result  of  the  transaction  is,  that  the  Ulverstone  Company  was  substantially 
a  body  of  shareholders  holding  stock  to  a  nominal  amount  of  298,0001.,  and  owing 
debts  to  the  amount  of  138,7191,  odd,  and  they  agreed  to  sell  their  undertaking  to 
the  Furness  Company  for  new  preferential  shares  of  their  Company  to  the  same 
nominal  amount  paying  a  perpetual  preferential  dividend  of  61.  per  cent,  per  annum, 
the  Furness  Company  also  taking  upon  themselves  the  payment  of  the  debts  of  the 
Ulverstone  Company.  Before  the  deed  was  executed  the  new  preferential  shares  had 
been  created  and  allotted  and  distributed  amongst  the  shareholders  of  the  Ulverstone 
Company,  and  were  being  sold  in  the  market,  and  on  the  day  of  the  date  of  the  deed, 
that  [872]  is  to  say  the  4th  August,  1863,  at  an  average  price  of  1311.  per  share,  or 
in  other  words  the  shares  were  at  311.  premium.  This  is  not  stated  in  the  deed,  but 
is  stated  as  part  of  the  case  by  the  Commissioners,  and  the  question  is  whether  ad 
valorem  duty  is  payable  upon  the  value  of  this  preferential  stock,  by  virtue  of  the 
statute  13  &  14  Vict.  c.  97,  Schedule,  tit.  "Conveyance."  By  it  the  conveyance 
upon  the  sale  of  any  property,  when  the  consideration  money  therein  expressed  is 
in  pounds  sterling,  is  subject  to  a  certain  rate  of  duty,  and  the  schedule  then  directs 
that,  when  such  consideration  shall  consist  either  wholly  or  in  part  of  stock,  the  value 
thereof  shall  be  ascertained  as  in  the  next  paragraph  mentioned,  and  shall  be  truly 
expressed  and  set  forth  in  words  at  length  in  every  such  deed,  and  such  value  shall 
be  deemed  to  be  the  purchase  or  consideration  money,  or  part  of  it,  as  the  case  may 
be,  in  respect  whereof  ad  valorem  duty  shall  be  charged,  and  one  of  the  modes  of 
ascertaining  the  value  is  that  adopted  by  the  Commissioners  in  this  instance,  viz.  the 
average  selling  price  of  the  stock  on  the  day  of  the  date  of  the  deed. 

We  think  it  is  only  necessary  to  understand  the  transaction  to  see  that  it  directly 
falls  within  the  words  of  the  statute.  The  vendors  were  the  corporation  called  the 
Ulverstone  Company,  and  this  Company  were  a  number  of  shareholders  holding 
stock  to  the  amount  of  298,0001.  upon  which  they  were  entitled  to  dividends  if  the 
undertaking  earned  them,  and  they  agreed  to  sell  their  undertaking  for  298,0001. 
perpetual  preferential  shares  of  the  Furness  Company  paying  a  perpetual  preferential 
dividend  of  61.  per  cent.  We  think  it  is  clear  that  part  of  the  consideration  for  the 
sale  was  stock.     It  was  argued  that  it  was  not  stock  within  the  meaning  of  the  second 
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paragraph  in  the  Schedule,  tit.  "  Conveyance,"  because  stock  of  some  third  Company 
was  meant  by  that,  but  we  think  [873]  there  are  no  grounds  for  so  contending.  If 
the  Furness  Company  had  occasion  to  buy  hind,  and  proposed  to  pay  for  it  by  shares 
in  their  concern,  we  think  such  shares  would  be  within  the  statute. 

We  are  clearly  of  opinion  that  such  a  deed  as  is  directed  by  the  49th  section  ought 
to  be  stamped  as  the  Commissioners  determined,  and  that  they  have  correctly  decided 
the  amount  of  ad  valorem  duty  which  ought  to  be  paid. 

John  Jepson  v.  Key.  Jan.  18,  1864. — In  1840,  a  testator  devised  as  follows: — "I 
give  and  devise  to  my  wife,  all  my  part,  share,  estate  or  interest  of  and  in  the 
dwelling-house  or  tenement,  and  likewise  the  several  closes  or  parcels  of  land 
hereinafter  mentioned  (describing  them).  And  I  also  give  and  bequeath  all  my 
goods  and  chattels,  dwelling-house  or  tenement  heretofore  mentioned  unto  my 
said  wife  for  her  use  and  interest  during  the  term  of  her  natural  life ;  and  after 
her  decease  I  give  and  devise  all  my  property,  real  and  personal,  unto  my  heir 
or  heirs,  to  be  equally  divided  among  them  and  as  joint  heirs  of  this  my  above 
mentioned  property."  Several  years  afterwards  the  testator  became  possessed 
of  two  other  closes  and  two  cottages,  and  died  in  1850.  Held,  that  the  after 
acquired  property  passed  under  the  will,  and  the  testator's  wife  took  a  life 
interest  in  it. 

[S.  C.  10  Jur.  (N.  S.)  392 ;  12  W.  E.  621 ;  10  L.  T.  68.] 

This  was  an  action  of  ejectment  to  recover  two  closes  of  land,  called  Long  Close 
and  Short  Close,  and  two  cottages,  in  Hedge,  in  the  county  of  Derby.  By  consent 
and  order  of  a  Judge,  the  following  case  was  stated'  for  the  opinion  of  this  Court, 
without  pleadings : — 

Joseph  Jepson,  being  seised  in  fee  simple  of  the  lands  and  cottages  next  herein- 
after mentioned,  made  his  will  dated  the  10th  of  March,  1840,  of  which  the  following 
is  a  copy  : — 

"  This  is  the  last  will  and  testament  of  me  Joseph  Jepson,  of  the  city  of  London. 
In  the  first  place  I  will  and  direct  that  all  my  just  debts,  funeral  and  testamentary 
expences  be  paid,  and  I  give  and  devise  to  my  dear  wife  Elizabeth,  all  my.  part,  share, 
estate  or  interest  of  and  in  the  dwelling  house  or  tenement,  and  likewise  the  several 
closes  or  parcels  of  land  hereinafter  mentioned,  and  [874]  now  in  the  occupation 
of  Charles  Stoppard,  that  is  to  say,  the  Pear  Tree  Close,  the  Middle  Close,  the  Roe 
Close,  and  the  Clover  Piece,  situate  at  Heage,  in  the  county  of  Derby,  devolved  to 
me  at  the  death  of  my  father,  John  Jepson,  the  younger.  And  I  also  give  and  bequeath 
all  my  goods  and  chattels,  freeholds,  dwelling-house  or  tenement  heretofore  mentioned, 
unto  my  said  wife,  Elizabeth,  for  her  use  and  interest  during  the  term  of  her  natural 
life,  and  after  her  decease  I  give  and  devise  all  my  property,  real  and  personal,  unto 
my  heir  or  heirs,  to  be  equally  divided  among  them,  and  as  joint  heirs  of  this  my 
above  mentioned  property.  Lastly,  I  nominate,  constitute  and  appoint  my  two 
brothers  in  law,  my  said  wife's  brothers  William  Booth,  grocer,  &c.,  of  Green  Hill  Lane, 
in  the  parish  of  Alfreton,  and  in  the  county  of  Derby,  and  Job  Booth,  junior,  of 
Pentrich,  and  in  the  county  of  Derby,  as  joint  executors  or  trustees  to  this  my  will, 
and  revoking  hereby  all  former  and  other  wills  by  me  at  any  time  heretofore  made, 
I  do  hereby  declare  this  only  to  be  my  last  will  and  testament." 

Several  years  subsequent  to  the  date  of  his  will,  and  prior  to  the  9th  of  June, 
1850,  an  aunt  of  the  testator  devised  to  him  the  above  mentioned  property  called 
the  Long  Close,  Short  Close,  and  two  cottages,  the  subject  matter  of  this  action. 

The  testator  died  on  the  9th  of  June,  1850,  and  his  will  was  proved  on  the  24th 
March,  1851. 

The  plaintitt"  is  the  eldest  son  of  the  testator.  The  defendant's  wife,  Elizabeth 
Key,  is  his  widow. 

The  question  is,  whether  the  Long  Close,  Short  Close,  and  the  cottages  passed  by 
the  will  of  the  testator  to  his  widow  for  her  life,  or  descended  to  the  plaintiff  as  his 
eldest  son. 

If  they  descended  to  the  plaintiff,  judgment  shall  be  entered  up  for  him. 

[875]  If  they  passed  by  the  will  to  the  testator's  widow,  judgment  shall  be  entered 
for  the  defendant. 
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Fitzjames  Stephen,  for  the  plaintiff.  No  estate  passed  under  the  will  in  the 
subsequently  acquired  property,  and  consequently  it  devolved  upon  the  plaintiff  as 
heir  at  law.  If  the  first  clause  of  the  will  had  stood  alone,  the  testator's  wife  would 
have  taken  an  estate  in  fee  simple  in  the  property  specified,  but  the  second  clause 
cuts  down  the  fee  to  an  estate  for  life.  That  clause  is  not  more  extensive  than  the 
first,  and  does  not  include  property,  other  than  that  specifically  mentioned  in  the 
will ;  its  object  being  simply  to  reduce  from  a  fee  simple  to  a  life  estate  the  interest 
given  to  the  wife  by  the  first  clause.  It  would  be  putting  a  strained  construction  on 
the  words  in  the  second  clause  "  heretofore  mentioned,"  to  hold  that  they  applied  to 
the  dwelling-house  and  not  to  the  freeholds  mentioned  in  connection  with  it.  Since 
the  Wills  Act,  7  Wm.  4  &  1  Vict.  c.  26,  s.  24,  a  will  must  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  will.  But  in  order  to  ascertain  the  meaning  of  the  will, 
regard  must  be  had  to  the  state  of  things  at  its  date.  At  that  time  the  testator  had 
no  real  property  except  that  mentioned  in  the  first  clause  :  and  the  effect  of  that  and 
the  second  clause  is  merely  to  give  his  wife  a  life  interest  in  all  the  property  which 
he  then  possessed.  The  third  clause  is  a  general  devise  of  his  real  and  personal 
property  to  his  heirs  jointly  after  the  death  of  his  wife.  That  does  not  give  the  wife 
a  life  estate  in  after  acquired  property.  The  words  "above  mentioned  property"  in 
the  third  clause  refer  to  the  subject-matter  of  the  first  and  second  clauses,  the  first, 
which  is  most  specific,  being  the  key  to  the  whole.  [876]  The  true  meaning  is,  "  I 
give  to  my  wife  all  the  property  I  am  now  possessed  of  for  her  life,  and  after  her 
decease  to  my  heirs."  The  intention  of  the  testator  was  to  die  intestate  as  to  after 
acquired  property.  The  general  rule  is,  that  an  heir  at  law  can  only  be  disinherited 
by  express  devise  or  necessary  implication :  and  by  necessary  implication  is  meant 
such  a  strong  probability  that  an  intention  to  the  contrary  cannot  be  supposed  :  Eex 
V.  The  Inhabitants  of  liingstead  (9  B.  &  C.  218,  224).  [Martin,  B.  What  is  there  in  the 
will  inconsistent  with  the  wife  taking  an  estate  for  life  in  all  the  property  of  which 
the  testator  died  possessed  *?]  The  testator  having  used  the  words  "  heretofore 
mentioned"  and  "above  mentioned"  property,  the  more  natural  construction  is  to 
apply  them  to  the  property  before  mentioned.  He  also  referred  to  Simpson  v.  Hoinhy 
(Prec.  in  Chan.  439,  452),  Jarman  on  Wills,  vol.  1,  chap.  x.  pp.  299,  307,  313,  3rd  ed. 

Field,  for  the  defendant.  The  will  must  be  construed  as  if  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  appears,  which  is  not  the 
case.  The  words  "hereinafter  mentioned"  in  the  first  clause  refer  to  the  four  closes 
of  land  therein  specifically  mentioned,  and  not  to  the  preceding  subject-matter  the 
"dwelling-house  or  tenement."  The  words  "heretofore  mentioned  '  in  the  second 
clause  refer  to  the  "dwelling  house  or  tenement"  mentioned  in  the  first  clause. 
There  is  nothing  to  indicate  an  intention  on  the  part  of  the  testator  to  die  intestate  as 
to  any  portion  of  his  property,  and  there  is  no  ground  for  limiting  the  word  "  free- 
holds "  in  the  second  clause  to  the  closes  of  land  mentioned  in  the  first.  The  tesUitor's 
intention  was  that  his  wife  should  enjoy  all  his  property  during  her  life.  His  appoint- 
ment of  her  brothers  as  executors  shows  that  she  was  in  his  mind.  It  [877]  has 
become  a  settled  distinction  that  a  devise  to  the  testator's  heirs  after  the  death  of  A. 
will  confer  on  A.  an  estate  for  life  by  implication ;  but  that  under  a  devise  to  B.  a 
stranger,  after  the  death  of  A.  no  estate  will  arise  to  A.  by  implication :  Jarman  on 
Wills,  chap.  xvii.  p.  497,  3rd  ed. 

Pollock,  C.  13.  It  appears  to  me  evident  that  if  this  will  be  construed,  as 
required  by  the  7  Wm.  4  &  1  Vict.  c.  26,  s.  24,  to  speak  and  take  effect  as  if  executed 
immediately  before  the  death  of  the  tesUitor,  he  gives  and  devises  all  his  property. 
He  uses  language  which  will  comprise  any  quantity  of  real  and  personal  property 
which  he  may  be  possessed  of  at  the  time  of  his  death  :  "  And  I  also  give  and  bequeath 
all  my  goods  and  chattels,  freeholds,  dwelling-house  or  tenement  heretofore  mentioned 
unto  my  said  wife  Elizabeth  for  her  use  and  interest  during  the  term  of  her  natural 
life ;  and  after  her  decease  I  give  and  devise  all  my  property,  real  and  personal,  unto 
my  heir  or  heirs,  to  be  equally  divided  amongst  them,  and  as  joint  heirs  of  this  my 
above  mentioned  property."  There  can,  I  think,  be  no  doubt  as  to  the  testator's 
intention,  which  was  simply  this :  a  devise  of  all  his  propertj'  to  his  wife  for  life,  and 
after  her  death  a  devise  of  it  to  his  heirs ;  which  would  by  implication  confer  on 
the  wife  an  estate  for  life.     I  find  it  stxited  in  Jarman  on   Wills,  vol.  1,  chap.  xvii. 
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p.  505,  3rd  ed.,  that  "the  position  that  a  devise  to  the  heir  after  the  death  of  A. 
creates  in  A.  an  implied  estate  for  life,  supposes  that  the  will  does  not  contain  a 
residuary  devise ;  for  a  clause  of  this  nature  would,  by  disposing  of  such  intermediate 
estate,  and  therelDy  intercepting  the  descent  to  the  heir,  clearly  exclude  all  ground  for 
the  implication."  That  assumes  that  the  devise  to  the  heir  after  the  death  of  A. 
creates  in  A.  an  estate  for  life  by  implication.  The  learned  author  [878]  proceeds : 
"  Thus,  if  a  testator  devises  Whiteacre  to  his  heir  apparent  or  heir  presumptive  after 
the  death  of  his  wife,  and  in  the  same  will  devises  the  residue  of  his  real  estate  to  A. 
(a  stranger),  since  the  estate  for  life,  not  included  in  the  devise  to  the  heir,  would,  if 
no  implied  gift  were  raised,  pass  to  A.  as  real  estate  not  otherwise  disposed  of,  which 
might  possibly  be  intended,  the  residuary  devisee,  and  not  the  wife,  would,  it  is 
conceived,  take  the  estate  during  her  life."  Assuming  that  to  be  law,  the  only 
question  here  is,  do  the  words  "all  my  property,  real  and  personal,"  include  after 
acquired  property  1  I  am  clearly  of  opinion  that  they  do,  and  consequently  our  judg- 
ment must  be  for  the  defendant. 

Martin,  B.  I  am  of  the  same  opinion.  We  must  construe  this  will  according 
to  the  directions  of  the  24th  section  of  the  7  Wm.  4  &  1  Vict.  c.  26,  which  enacts : 
"  That  every  will  shall  be  construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the  will." 
Therefore  it  is  incumbent  on  the  plaintiif  to  shew  upon  the  face  of  the  will  an  inten- 
tion on  the  part  of  the  testator  that  his  wife  should  not  take  a  life  interest  in  all 
the  property  which  he  might  possess  at  the  time  of  his  death.  But  in  my  opinion 
a  contrary  intention  appears.  I  think  he  meant  her  to  take  it,  because  he  meant  that 
his  heirs,  after  her  death,  should  take  all  his  property  real  and  personal.  By  the 
words  "all  my  goods  and  chattels,"  and  "freeholds,"  he  meant  all  his  goods,  all  his 
chattels  and  all  his  freeholds.  Probably  he  used  the  words  "  heretofore  mentioned  " 
because,  in  the  first  instance,  he  gave  to  his  wife  absolutely  the  dwelling-house  or 
tenement  and  the  four  closes,  and  then  altered  his  mind  and  [879]  said  that  she  shall 
have  only  a  life  estate  in  them.  That,  however,  is  mere  speculation,  not  construction. 
It  is  sufficient  to  say  that  no  "  contrary  intention  "  has  been  shewn,  and  therefore  the 
after  acquired  property  passed  by  the  will,  and  our  judgment  must  be  for  the 
defendant. 

Channell,  B.  I  am  also  of  opinion  that  our  judgment  ought  to  be  for  the 
defendant.  The  plaintifl"  claims  as  heir  at  law,  and  it  is  contended  that  we  must 
construe  this  will  as  if  the  testator  had  died  intestate  as  to  the  property  in  question. 
In  my  opinion  that  is  not  the  true  construction.  It  is  not  disputed  that  the  24th 
section  of  the  Wills  Act  applies  to  this  case ;  and  the  question  then  is  how  far  that 
enactment  assists  us  in  the  construction  of  this  will.  It  is  said  that  there  are  three 
clauses  in  the  will ;  all  relating  to  the  same  subject-matter,  and  that  there  is  such  a 
specific  description  in  the  first  clause  that  the  will  cannot  be  read  as  including  after- 
acquired  property  without  doing  violence  to  its  language.  I  agree  that  if  land  is 
devised  by  a  specific  description,  as  "  My  estate  in  Berkshire  called  Greenacre,"  after- 
acquired  property  in  another  county  would  not  pass  under  it,  without  doing  violence 
to  the  language  of  the  will  and  the  plainly  expressed  intention  of  the  testator.  But 
if  the  devise  is  "all  my  freeholds,"  that  would  include  after-acquired  property.  Here 
the  first  clause  is ;  "I  give  and  devise  to  my  dear  wife  Elizabeth,  all  my  part,  share, 
estate,  or  interest  of  and  in  the  dwelling-house  or  tenement,  and  likewise  the  several 
closes  or  parcels  of  land  hereinafter  mentioned,  and  now  in  the  occupation "  &c. 
Therefore  the  first  description  is  "  the  dwelling-house  or  tenement,"  and  then  the 
four  several  closes  afterwards  mentioned  by  name.  The  second  clause  must  be  read 
with  the  first,  and  it  is  to  be  observed  that  it  [880]  introduces  the  words  "personal 
prop*erty  "  in  conjunction  with  "  freeholds,  dwelling-house  or  tenement  heretofore 
mentioned."  I  do  not  think  those  words  have  the  operation  ascribed  to  them  by  Mr. 
Stephen,  and  if  I  am  able  to  get  rid  of  them  in  the  second  clause  I  do  not  feel  pressed 
with  any  difficulty  arising  from  the  use  of  the  words  in  the  third  clause,  "  my  above 
mentioned  property."  Applying  the  rule  of  construction  laid  down  by  the  24th 
section  of  the  Wills  Act,  1  am  of  opinion  that  the  testator's  after  acquired  property 
passed  by  this  will  to  his  wife  for  life,  and  that  no  contrary  intention  appears  on  the 
face  of  the  will. 

PiGOTT,  B.     I  am  of  the  same  opinion.     I  think  it  clear  that  the  testator  intended 
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to  give  his  wife  all  his  property,  real  and  personal,  during  her  life.  That  is  the 
general  intention  ;  and  the  question  is  whether  there  is  anything  in  the  language  of 
the  will  which  prevents  us  from  giving  effect  to  that  intention.  We  have  been  pressed 
with  the  words  "  heretofore  mentioned  "  in  the  second  clause,  but  I  think  they  have 
been  used  inaccurately.  In  my  opinion  they  are  properly  limited  to  the  dwelling- 
house  or  tenement;  and  all  "my  property  real  and  personal"  in  the  third  clause 
includes  after  acquired  property. 
Judgment  for  the  defendant. 

[881]  Mason  v.  Bibby.  Jan.  18,  1864.— By  the  "Public  Health  Act,  1848,"  s.  69, 
if  any  street  (not  being  a  highway)  be  not  sewered,  levelled,  paved,  &c.,  to  the 
satisfaction  of  the  Local  Board  of  Health  they  may  by  notice  in  writing  to  the 
respective  owners  or  occupiers  of  the  premises  fronting  such  parts  as  may  require 
to  be  sewered,  &c.,  require  them  to  sewer,  &c.,  the  same  within  a  time  to  be 
specified  in  such  notice ;  and  if  such  notice  be  not  complied  with,  the  Local  Board 
may  execute  the  works,  and  the  expenses  shall  be  laid  by  the  owners  in  default. 
By  section  150,  in  all  cases  in  which  any  notice  is  required  to  be  given  to  the 
owner  or  occupier  of  any  premises  it  shall  be  sufficient  to  address  the  notice  to 
them  by  the  description  of  the  "  owner  "  or  "  occupier  "  of  the  premises,  and  the 
notice  shall  be  served  either  personally  or  by  delivering  the  same  to  some  inmate 
of  the  owner's  or  occupier's  place  of  abode.  Held,  that  service  of  a  notice  by 
delivering  it  to  the  clerk  of  an  owner  at  his  place  of  business  was  a  sufficient 
notice  to  satisfy  the  requirements  of  the  69th  section,  the  150th  section  being 
merely  in  aid  of  the  service  of  notices :  Per  Pollock,  C.  B.,  and  Pigott,  B. — Per 
Martin,  B.,  that  the  service  was  good  under  the  150th  section.  A  place  of 
business  is  a  "  place  of  abode,"  and  a  clerk  an  "  inmate  "  within  the  meaning  of 
the  150th  section. 

[S.  C.  33  L.  J.  M.  C.  105 ;  10  Jur.  (N.  S.)  519 ;  12  W.  R.  382  ;  9  L.  T.  692.] 

Pursuant  to  the  20  &  21  Vict.  c.  43,  s.  2,  the  following  case  was  stated  by  two 
justices  of  the  county  of  Lancaster  for  the  opinion  of  this  Court : — 

A  Local  Board  of  Health  for  the  district  of  Waterloo  with  Seaforth,  in  the  county 
of  Lancaster,  has  been  duly  constituted  under  the  provisions  of  "  The  Public  Health 
Act,  1848  "  (11  &  12  Vict.'  e.  63).  By  sect.  69  of  that  Act  it  is  enacted,  "That  in 
case  any  present  or  future  street,  or  any  part  thereof  (not  being  a  highway)  be  not 
sewered,  levelled,  paved,  flagged  and  charmelled  to  the  satisfaction  of  the  Jjoeal  Board 
of  Health,  such  Board  may,  by  notice  in  writing  to  the  respective  owners  or  occupiers 
of  the  premises  fronting,  adjoining  or  abutting  upon  such  parts  thereof  as  may  require 
to  be  sewered,  levelled,  paved,  flagged  or  channelled,  require  them  to  sewer,  level, 
pave,  flag  or  channel  the  same  within  a  time  to  be  specified  in  such  notice,  and  if 
such  notice  be  not  complied  with,  the  said  Local  Board  may,  if  they  shall  think  fit, 
execute  the  works  mentioned  or  referred  to  therein ;  and  the  expenses  incurred  by 
them  in  so  doing  shall  be  paid  by  the  owners  in  default,"  according  to  and  as  therein 
specified. 

By  section  150  of  the  Public  Health  Act,  1848,  it  is  enacted,  that  "in  all  cases  in 
which  any  notice  is  by  this  [882]  Act  required  to  be  given  to  the  owner  or  occupier 
of  any  premises,  it  shall  be  sufficient  to  address  the  notice  to  them  by  the  description 
of  the  'owner'  or  'occupier'  (as  the  case  may  require)  of  the  premises  (naming 
them)  in  respect  of  which  the  notice  is  given,  without  further  name  or  description  ; 
and  the  notice  shall  be  served  upon  them  or  one  of  them,  as  the  case  may  require, 
either  personally  or  by  delivering  the  same  to  some  inmate  of  his  or  their  place 
of  abode,  or  in  the  case  of  the  occupier  (and  also  in  case  of  the  owner  if  his  phice 
of  abode  be  unknown)  upon  any  inmate  of  the  last-mentioned  premises,  or  if  such 
premises  be  unoccupied,  then  in  case  the  notice  is  required  to  be  served  upon  the 
occupier  (and  in  case  of  the  owner  also,  if  his  residence  be  unknown),  shall  be  sufficient 
to  fix  the  notice  upon  some  conspicuous  part  of  the  premises :  Piovided  always,  in 
the  case  of  notices  to  the  owner,  that  although  his  place  of  abode  be  known  to  the 
Local  Board  of  Health,  yet  if  it  be  not  within  the  limits  of  their  district,  it  shall  be 
sufficient  for  them  to  transmit  any  notice  directed  to  him  by  name  through  the  post." 

At  a  Petty  Sessions  holden  at  Liverpool,  within  and  for  the  division  of  Kirkdale, 
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(within  which  the  said  district  of  the  Waterloo  with  Seaforth  Local  Board  of  Health 
is  situate)  on  the  24th  day  of  March,  1863,  an  information  made  on  the  13th  day  of 
November,  1862,  by  the  said  Joseph  Mason,  therein  described  as  the  clerk  to  the  said 
Waterloo  with  Seaforth  Local  Board  of  Health  (hereinafter  called  the  appellant), 
under  the  said  69th  section  of  the  said  Public  Health  Act,  1848,  was  prepared,  charg- 
ing for  that  the  said  James  Bibby  (hereinafter  called  the  respondent)  was,  on  the  3rd 
day  of  September,  1861,  the  owner  of  certain  premises  situate  on  the  east  side  of  a 
certain  street  or  road  called  Waterloo  Road,  in  Waterloo,  within  the  said  district  of 
the  said  Local  Board  of  Health,  [883]  which  said  road  on  the  day  and  year  last  afore- 
said was  not  sewered,  levelled,  paved,  flagged,  channelled,  metalled  and  lighted  to  the 
satisfaction  of  the  said  Local  Board  of  Health,  and  that  the  said  Local  Board  of  Health 
had,  by  a  certain  writing  dated  the  3rd  day  of  September,  1861,  sealed  with  the 
common  seal  and  signed  by  five  of  the  members  of  the  said  Local  Board  of  Health, 
given  the  said  respondent,  as  owner  of  the  said  premises,  they  being  premises  fronting 
or  abutting  upon  the  said  road,  notice  within  the  space  of  twenty-eight  days  from 
the  date  of  the  said  notice  to  sewer,  level,  pave,  flag,  channel,  metal  and  light,  or  make 
good  so  much  of  the  said  street  or  road  as  the  said  premises  adjoined  or  abutted 
upon.  And  the  said  notice  further  stated  that,  in  case  he  the  said  respondent  failed 
to  comply  with  the  said  notice  within  such  time,  the  said  Local  Board  might,  if  they 
should  think  fit,  execute  the  said  sewering,  levelling,  paving,  flagging,  channelling, 
metalling  and  lighting,  and  the  expense  incurred  by  them  in  so  doing  must  be  paid  by 
the  said  respondent  together  with  the  owners  in  default,  if  any,  as  therein  mentioned. 
And  further  alleging  that  the  said  respondent  or  any  other  person  did  not,  within 
twenty-eight  days  after  the  date  of  the  said  notice,  execute  the  sewering  &c.  mentioned 
in  the  said  notice  whereupon  the  said  Local  Board  executed  the  same.  And  in  the 
said  information  it  was  further  alleged  that  Alfred  Taylor,  the  surveyor  of  the  said 
Local  Board  of  Health,  had  apportioned  the  costs  of  executing  such  sewering  &c. 
between  and  among  the  owners  of  premises  fronting  the  said  road  according  to  the 
frontage  of  their  respective  premises,  and  that  on  such  apportionment  the  said  Alfred 
Taylor,  to  wit,  on  the  15th  day  of  July,  1862,  found  and  declared  the  proportion  of 
the  said  respondent  to  be  the  sum  of  2451.  Os.  6d.  which  had  been  demanded  of  the 
said  respondent  and  which  he  refused  to  pay  (and  which  the  said  Local  Board  [884] 
had  not  declared  to  be  private  improvement  expenses),  contrary  to  the  statute. 

The  information  was  dismissed,  on  the  ground  that  there  was  not  sufficient  evidence 
of  proper  service  of  notice  upon  the  respondent  according  to  the  terms  of  the  150th 
section  of  the  Public  Health  Act,  1848. 

Upon  the  hearing  of  the  information,  the  evidence  as  regards  the  service  of  the 
notice  upon  the  respondent  was  as  follows: — William  Berks,  being  sworn,  said,  "I 
served  a  copy  of  a  notice  I  produce  (being  the  said  notice  of  the  3rd  day  of  September, 
1861)  on  Mr.  Bibby,  at  his  office  in  Water  Street  in  Liverpool  aforesaid,  on  the  3rd 
of  September,  1861.  I  asked  a  clerk  if  Mr.  Bibby  was  in,  and  he  said  'he  is,  and  is 
engaged,  and  may  be  so  some  time.'  I  told  the  clerk  I  wanted  to  serve  Mr.  Bibby 
with  the  notice.  I  read  a  part  of  it  to  him  (the  clerk).  It  commenced  by  being 
addressed  to  Mr.  James  Bibby.  I  then  gave  it  to  the  clerk,  and  he  read  it  and  seemed 
to  understand  it.  I  explained  to  him  that  it  was  to  do  some  sewerage  works  at  his 
premises  in  Waterloo.  I  waited  a  quarter  of  an  hour  for  Mr.  Bibby ;  he  was  not 
disengaged,  and  I  did  not  see  him ;  he  (the  clerk)  said  '  I'll  see  and  give  it  to  Mr. 
Bibby ' " — who,  on  being  cross-examined,  said  :  "  I  only  saw  one  clerk,  I  saw  him 
through  a  small  window  in  the  partitioning  of  the  office,  I  can't  say  from  what  I 
saw  of  this  clerk  what  his  occupation  was." 

Upon  this  the  respondent  contended  that,  as  the  notice  was  proved  to  have  been 
served  by  being  left  with  a  clerk  of  the  said  respondent  at  the  office  or  place  of  business 
of  the  respondent  in  Liverpool,  the  same  not  being  the  place  of  his  residence,  it  was 
not  legally  served,  and  that  it  ought  to  have  been  served  in  one  of  the  modes  prescribed 
by  the  said  150th  section  of  the  Public  Health  Act,  1848,  and  that  the  words  "inmate  " 
and  "  place  of  abode  "  in  the  said  sec-[885]-tion  referred  to  service  on  an  inmate  at 
the  home  or  place  of  residence  or  dwelling  place  of  the  respondent  and  his  family,  and 
that  the  said  clerk  was  not  an  "inmate,"  and  the  said  place  of  business  was  not  a 
"  place  of  abode  "  within  the  meaning  of  the  said  Act. 

The  appellant,  on  the  other  hand,  contended  that  the  notice  had  been  legally  served, 
and  that  the  words  "  place  of  abode  "  meant  a  place  where  the  respondent  abided  or 


2H.  &C.  886.  MASON   V.  BIBBY  367 

carried  on  his  business,  and  where  he  was  usually  to  be  found  in  matters  of  business. 
And  that  the  said  clerk  was  an  "  inmate,"  and  the  said  place  of  business  was  "  place 
of  abode,"  within  the  meaning  of  the  said  Act :  and  consequently  that  the  service  of 
the  said  notice  was  legal. 

The  question  of  law  arising  on  the  above  statement  for  the  opinion  of  the  Court 
is — whether  we  are  correct,  in  point  of  law,  in  finding  that  the  said  notice  was  not 
served  as  required  by  the  150th  section  of  the  said  act  of  parliament.  Therefore 
the  judgment  of  this  Court  is  requested  thereon,  or  what  should  be  done  in  the 
premises. 

Leofric  Temple  (with  whom  was  Mellish),  for  the  appellant.  The  notice  was  duly 
served  within  the  meaning  of  11  &  12  Vict.  c.  63,  s.  150.  Under  the  17  &  18  Vict, 
c.  36,  s.  1,  which  requires  a  description  of  the  residence  of  every  attesting  witness  to 
a  bill  of  sale,  it  is  sufficient  if  an  attorney's  clerk  is  described  as  of  the  office  or  place 
of  business  of  his  employer,  though. he  sleeps  elsewhere  :  Blackwell  v.  England  (8  E.  &  B. 
541),  Alienbm-ough  v.  Thompson  (2  H.  &  N.  559).  So  in  an  affidavit  to  hold  to  bail,- 
an  attorney's  clerk  may  state  his  place  of  abode  to  be  the  office  where  he  is  employed : 
Haslope  v.  Thoiiie  (1  M.  &  Sel.  103) ;  and  an  attorney  suing  in  person  may  indorse  the 
writ  of  summons  with  a  statement  [886]  that  he  resides  at  his  place  of  business : 
Ahlett  V.  Basham  (5  E.  &  B.  1019).  [Pollock,  C.  B.  The  59th  section  says  that  before 
a  certain  thing  is  done  notice  must  be  given ;  then,  in  order  to  prevent  trouble,  the 
150th  section  says  that  it  shall  be  sufficient  to  serve  it  upon  the  owner  or  occupier.] 
The  Court  then  called  on 

Vernon  Lushington  (with  whom  was  Brett),  for  the  respondent.  The  question 
whether  the  office  where  the  notice  was  served  was  the  respondent's  "place  of  abode," 
was  a  question  of  fact  to  be  determined  by  the  justices.  [Pollock,  C.  B.  The  meaning 
of  an  act  of  parliament  is  a  question  of  law.  The  justices  say  that  in  their  opinion 
the  notice  was  not  properly  served  because  the  respondent  did  not  reside  at  the  place 
where  it  was  left :  but  they  state  facts  for  the  Court  to  say  whether  they  are  correct 
in  point  of  law.]  The  150th  section  requires  the  notice  to  be  served  upon  the  owner 
or  occupier ;  here  it  was  left  with  a  clerk.  [Pollock,  C.  B.  By  the  general  law  a 
notice  need  not  be  served  personally.  A  notice  to  quit  is  sufficient  if  left  at  the  house.] 
By  the  69th  section  notice  is  a  condition  precedent,  and  the  150th  section  prescribes 
the  form  in  which  it  must  be  given.  A  statutory  notice  must  strictly  follow  the 
statutory  form.  [Pigott,  B.  Why  may  not  a  notice  delivered  to  a  servant,  and  by 
him  delivered  to  his  master,  be  a  good  notice?]  The  justices  have  not  found  as  a  fact 
that  the  respondent  received  the  notice.  It  is  evident  that,  in  the  150th  section,  the 
legislature  meant  by  "place  of  abode,"  "residence,"  because  they  first  say  "and  also 
in  case  of  the  owner,  if  his  place  of  abode  be  unknown ; "  and  afterwards  "  in  case  of 
the  owner  also  if  his  residence  be  unknown."  No  doubt,  in  some  cases  the  Courts  have 
considered  that  the  word  "  residence  "  was  satisfied  by  "  place  of  business."  But  [887] 
its  true  meaning  is  thus  defined  by  Bayley,  J.,  in  Rex  v.  Tlie  Inlmhitants  of  Curry 
(4  B.  &  C.  953,'^959) :  "  I  take  it  that  that  word,  where  there  is  nothing  to  shew  that 
it  is  used  in  a  more  extensive  sense,  denotes  the  place  where  an  individual  eats,  drinks, 
and  sleeps ;  or  where  his  family  or  his  servants  eat,  drink,  or  sleep."  In  fact  the 
word  "residence"  means  domicile  or  home:  Mayhury  v.  Mudie  (5  C.  B.  283),  Lambe 
v.  Smythe  (15  M.  &  W.  433).  Moreover  the  clerk  was  not  an  "inmate"  of  the 
respondent's  place  of  abode,  within  the  meaning  of  the  150th  section. 

Pollock,  C.  B.  The  question  put  to  us  by  the  justices  is  whether  they  are  correct 
in  point  of  law  in  finding  that  the  notice  was  not  served  as  required  by  the  150th 
section,  requesting  the  judgment  of  the  Court  thereon,  or  what  should  be  done  in  the 
premises.  I  am  of  opinion  that  a  notice  addressed  to  and  served  on  the  respondent 
at  his  place  of  business  by  delivering  it  to  his  clerk,  and  taking  pains  to  read  and 
explain  it,  is  a  good  notice,  and  therefore  I  should  direct  the  justices  to  deal  with  the 
premises  as  if  there  had  been  no  particular  direction  in  the  act  of  parliament. 

1  think  that  the  150th  section  was  merely  intended  to  provide  in  aid  of  those  who 
have  to  serve  notices,  not  to  invalidate  a  notice  otherwise  perfectly  good.  It  provides 
that  in  all  cases  in  which  any  notice  is  by  that  Act  required  to  be  given  to  the  owner 
or  occupier  of  any  premises  it  shall  be  sufficient  to  address  the  notice  to  them  by  the 
description  of  the  "  owner "  or  "  occupier,"  and  its  provides  that  the  notice  shall  be 
served  in  a  particular  manner.  I  am  of  opinion,  therefore,  that  the  150th  section  does 
not  apply  to  this  case,  in  which  there  was  a  good  notice  served  in  a  [888]  manner 
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which  the  law  would  recognise  as  effectual  for  any  purpose.  It  seems  to  me  that  the 
authorities  cited  for  the  respondent  have  no  bearing  on  this  case. 

With  respect  to  the  words  "place  of  abode"  and  "inmate,"  although  there  is  now 
no  occasion  to  consider  their  meaning,  I  am  of  opinion  that  a  place  of  business  is  a 
"place  of  abode,"  and  a  clerk  is  an  "inmate,"  within  the  meaning  of  this  Act. 

Martin,  B.  I  entertain  no  doubt  that  this  notice  was  properly  served  within  the 
meaning  of  the  Act.  A  notice  may  be  served  on  the  owner  or  occupier  either  person- 
ally or  by  delivering  it  to  some  inmate  of  their  place  of  abode.  Now,  I  think  a  man 
may  have  two  places  of  abode,  one  where  he  abides  at  night,  and  another  where  he 
abides  by  day.  The  respondent  resides  some  distance  from  Liverpool,  and  abides 
during  the  day  at  his  office  in  Liverpool,  where  he  would  be  seen  on  matters  of 
business.  It  seems  to  me  that  the  respondent  would  have  had  just  cause  for  complaint 
if,  when  he  could  be  seen  at  Liverpool  during  the  day,  he  had  been  served  with  the 
notice  at  his  private  residence  after  leaving  business.  I  answer  the  question  put  to  us 
by  saying  that  the  justices  are  not  correct  in  their  finding.  In  my  judgment  the 
notice  was  served  as  required  by  the  150th  section. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  think  that  if  the  justices  had  found  that 
the  notice  was  delivered  to  a  servant  of  the  respondent,  and  that  the  servant  afterwards 
handed  it  to  his  master,  they  would  have  been  bound  to  find  that  he  had  been  served, 
though  that  mode  of  service  is  not  prescribed  by  the  Act.  Therefore  I  agree  with 
the  Lord  Chief  Baron  that  there  has  been  a  sufficient  [889]  notice  as  required  by  the 
69th  section.  The  question  is,  whether  the  justices  are  correct  in  their  finding  and 
I  am  of  opinion  that  they  are  not.  Though  it  is  not  necessary  to  determine  the  point, 
I  am  clearly  of  opinion  that  for  the  purposes  of  this  Act,  "  place  o4  abode  "  includes 
"place  of  business." 

Determination  of  justices  reversed. 


Brunt  v.  The  Midland  Railway  Company.  Jan.  15,  1864.— "Elastic  silk 
webbing"  is  a  woven  fabric  each  yard  of  which  contains  an  ounce  of  silk,  an 
ounce  and  a  quarter  of  india-rubber,  and  three  quarters  of  an  ounce  of  cotton,  the 
silk  being  of  greater  value  than  the  two  other  materials.  Held,  as  a  matter  of 
fact  (the  question  being  reserved  for  the  Court,  with  power  to  draw  inferences), 
that  this  webbing  was  "silks  wrought  up  with  other  materials"  within  the 
meaning  of  the  Carriers  Act,  11  Geo.  4  &  1  Wm.  4,  c.  68,  s.  1. 

[S.  C.  33  L.  J.  Ex.  187;  10  Jur.  (N.  S.)  181 ;  12  W.  R.  380;  9  L.  T.  690.     Applied, 
Woodward  v.  London  and  North  Western  Railway,  1878,  3  Ex.  D.  123.] 

The  declaration  stated  that  the  defendants  were  common  carriers  of  goods  for  hire 
from  Derby  to  Manchester,  and  that  the  plaintiff  delivered  to  the  defendants,  and  the 
defendants  received  as  such  carriers,  goods  of  the  plaintiff,  to  be  by  them  safely  and 
securely  carried  from  Derby  to  Manchester,  and  to  be  there  safely  and  securely 
delivered  for  the  plaintiff,  for  reward  to  the  defendants.  Averments :  that  all  con- 
ditions were  fulfilled  and  all  things  happened  necessary  to  entitle  the  plaintiff  to  have 
the  goods  safely  and  securely  carried,  and  to  maintain  this  action.  Breach  :  that  the 
defendants  did  not  safely  and  securely  carry  the  said  goods,  and  so  negligently  carried 
the  same  that  they  were  damaged,  spoiled,  and  rendered  unsaleable,  and  were  so 
delivered  damaged,  spoiled,  &c. 

Pleas.  First :  as  to  not  safely  and  securely  carrying  a  certain  part  of  the  said 
goods,  and  so  negligently  carrying  the  same  that  they  were  injured,  &c.,  the  defen- 
dants say  that  the  said  part  was  articles  and  property  of  the  description  mentioned 
in  an  act  of  parliament,  cfec.  (11  Geo.  4  &  1  Wm.  4,  c.  68),  intituled  &c.,  and  was 
contained  in  a  [890]  parcel  which,  with  the  said  part  of  the  said  goods  therein  con- 
tained, was  delivered  by  the  plaintiff  to  a  servant  of  the  defendants,  as  common 
carriers  by  land  for  hire,  and  that  the  value  of  the  said  part  exceeded  101. :  that  at 
the  time  of  the  delivery  thereof  the  value  and  nature  thereof  were  not  declared  by  the 
person  sending  or  delivering  the  same,  nor  any  increased  charge  paid  over  and  above 
the  ordinary  rate  of  charge,  as  a  compensation  for  the  greater  risk  and  care  to  be  taken 
for  the  conveyance  thereof,  &c. 
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Secondly  :  as  to  the  residue  of  the  declaration,  payment  into  Court  of  51.,  which 
sum  is  enough  to  satisfy  the  claim  of  the  plaintiff,  &c.     Issues  thereon. 

At  the  trial,  before  Cockburn,  C.  J.,  at  the  Derbyshire  Summer  Assizes,  1863,  it 
appeared  that  the  action  was  brought  to  recover  the  value  of  a  hamper  of  elastic 
webbing,  which  the  plaintiffs  had  delivered  to  the  defendants  at  Derby,  to  be  carried 
to  Manchester,  and  which  on  its  arrival  there  was  found  to  be  damaged  by  water. 
Elastic  webbing  is  a  woven  fabric  of  mixed  materials.  There  are  three  descriptions, 
called  "silk  webb,"  "plaited  webb,"  and  "cotton  webb."  The  webbing  in  question 
was  "silk  webb."  A  yard  of  it  weighed  about  three  ounces,  and  contained  about  an 
ounce  of  silk,  an  ounce  and  a  quarter  of  india-rubber,  and  three  quarters  of  an  ounce 
of  cotton.  The  value  of  the  silk  was  12d.  or  13|d.  an  ounce,  the  india-rubber  6d.  an 
ounce,  and  the  cotton  4|d.  an  ounce.  In  weaving  the  materials  into  the  fabric,  the 
weft  is  composed  of  the  india-rubber  and  cotton,  and  the  silk  is  shotted.  In  the 
"  plaited  webb  "  there  are  only  two  or  three  drachms  of  silk,  and  in  the  "  cotton  webb  " 
there  is  no  silk.  The  webbing  in  question  was  woven  in  pieces  of  five  inches  wide 
and  twenty  yards  in  length,  and  the  value  was  1401.  128,  8d. 

It  was  submitted  on  behalf  of  the  defendants  that  the  [891]  webbing  was  silk 
wrought  up  with  other  materials,  within  the  meaning  of  the  Carriers  Act,  11  Geo.  4 
&  1  Wm.  4,  c.  68;  s.  1. 

The  learned  Judge  proposed  to  leave  two  questions  to  the  jury,  first,  whether  the 
silk  was  the  principal  article  in  the  fabric,  and  if  not,  secondly,  whether  it  was  a 
material  part.  But,  after  some  discussion,  it  was  finally  arranged  that  the  question 
whether  the  webbing  was  silk  within  the  meaning  of  the  11  Geo.  4  &  1  Wm.  4,  c.  68, 
s.  1 ,  should  be  reserved  for  the  determination  of  the  Court  above  ;  and  the  question 
of  damage  was  alone  left  to  the  jury  who  assessed  it  at  1/51.  beyond  the  51.  paid  into 
Court.  A  verdict  was  then  entered  for  the  plaintiff  for  that  amount,  leave  being 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them,  the  Court  to  be  at 
liberty  to  draw  inferences  of  fact. 

Macaulay,  in  the  following  term,  obtained  a  rule  nisi  accordingly ;  against 
which 

Hayes,  Serjt.,  and  Field  now  shewed  cause.  "  Silk  webb "  is  not  within  the 
language  of  the  11  Geo.  4  (fe  1  Wm.  4,  c.  68,  s.  1,  "silks  in  a  manufactured  or  unmanu- 
factured state,  and  whether  wrought  up  or  not  wrought  up  with  other  materials." 
That  contemplates  a  fabric  which  is  substantially  silk ;  but  here  the  bulk  of  the 
material  is  india-rubber  and  cotton,  and  a  little  silk  is  added  to  improve  the 
appearance  of  the  fabric.  Although  a  little  alloy  is  mixed  with  gold,  it  remains 
substantially  gold ;  but  metal  plated  with  gold  cannot  be  called  gold.  Where  is  the 
line  to  be  drawn  1  Does  any  addition  of  silk,  however  small,  render  the  material  a 
silk  fabric?  It  would  be  absurd  to  call  the  "plaited  webb,"  in  which  only  a  drachm 
or  two  of  silk  [892]  is  used,  "  silk  wrought  up  with  other  materials."  If  the  fabric 
is  in  one  sense  "silks,"  why  is  it  not  also  india-rubber  or  cotton?  [Martin,  B.  It 
is  a  question  of  fact  whether  this  article  is  "  silk  wrought  up  with  other  materials."] 
There  is  no  authority  in  point.  In  Davep  v.  Mason  (Car.  &  M.  45),  Lord  Abinger 
ruled  that  silk  dresses  made  up  for  wearing  are  not  "  silks  "  within  the  meaning  of 
the  11  Geo.  4  &  1  Wm.  4,  c.  68,  s.  1.  No  doubt  that  ruling  was  disapproved  of  in 
Bernstein  v.  Baxendale  (6  C.  B.  N.  S.  251),  where  it  was  held  that  silk  watch-guards 
are  "  silks  in  a  manufactured  state  "  within  the  meaning  of  the  Act :  but  the  watch- 
guards  may  have  been  wholly  composed  of  wrought  silk.  The  preamble  of  the 
11  Geo.  4  &  1  Wm.  4,  c.  68,  shews  that  the  mischief  intended  to  be  remedied  was 
the  sending  articles  of  great  value  in  a  small  compass.  The  word  "  silk  "  is  not  in  the 
Act,  but  only  "silks." 

Macaulay  and  Wills,  in  support  of  the  rule.  "  Silk  webb  "  is  within  the  language 
of  the  Act  for  it  is  a  fabric  composed  of  silk  wrought  up  with  other  materials.  The 
silk  gives  the  value  to  the  article,  and  it  is  in  respect  of  the  value  that  the  increased 
charge  is  required.  In  a  note  to  Davey  v.  Mason  (Car.  &  M.  45)  it  is  said  :  "  It 
may  be  worthy  of  consideration,  whether  the  words  '  wrought  up  with  other  materials ' 
do  not  refer  to  poplins,  challies,  and  other  goods  composed  of  a  mixture  of  silk 
and  worsted,  or  silk  and  cotton,  and  the  like."  The  question  "  where  is  the 
line  to  be  drawn  1 "  may  be  thus  answered,  "  Where  do  you  draw  \it  1 "  In 
Bernstein  v.  Baxendale  (6  "C.  B.  N.  S.  251)  Cockburn  J.,  said  :  "It  is  said' that  the 
word  '  silks,'  in  the  plural,  applies  not  at  all  to  unwrought  silk  but  to  manufactured 
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only.  When  the  statute  speaks  of  silks,  would  they  be  the  less  silks  because  made 
[893]  up  into  articles  of  wearing  apparel  1  Indeed  the  value  would  be  thereby 
increiised,  and  certainly  the  danger  against  which  it  was  the  object  of  the  statute  to 
protect  the  carrrier  would  not  be  diminished."  And  Willes,  J.,  in  commenting  on 
Davey  v.  Mason,  points'  out  that  the  words  "  in  a  manufactured  or  unmanufactured 
state  and  whether  wrought  up  or  not  wrought  up  with  other  materials,"  are  inconsistent 
with  holding  that  "  silks  "  means  "  cloths  made  of  silk."  There  is  nothing  to  shew 
that  the  watch-guards,  in  Bernstein  v.  Baxendale,  were  composed  wholly  of  silk. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  In  order  to 
protect  carriers  against  loss  by  carrying,  at  a  low  price,  articles  of  great  value  in  a  small 
compass,  from  which  they  suffered  for  a  series  of  years,  the  legislature  has  interfered  and 
said  that  if  they  incur  increased  responsibility  they  ought  to  be  paid  in  proportion,  in 
the  same  way  as  persons  who  insure.  The  legislature  has  therefore  enumerated  various 
articles,  beginning  with  gold  and  silver  coin,  and  including  "silks  in  a  manufactured 
or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,"  as  to  which  the  nature  and  value  of  the  articles  must  be  declared,  and  the 
increased  charge  paid,  or  the  carrier  will  not  be  liable  for  the  loss.  The  legislature 
has  been  careful  to  use  the  words  "  silk  in  a  manufactured  state,"  and  "  wrought  up 
with  other  materials ; "  pointing  to  the  difference  between  silk  made  up  into  any 
pattern,  and  silk  interwoven  with  cotton  or  wool.  I  think,  as  observed  by  my 
brother  Martin,  that  this  is  purely  a  question  of  fact  for  a  jury  :  but,  as  it  was  left  to 
us,  I  am  of  opinion  that  this  precise  matter  was  contemplated  by  the  legislature  when 
they  used  the  words,  "  silks  wrought  up  with  other  materials."  No  doubt,  the 
argument  of  my  [894]  brother  Hayes  is  entitled  to  weight.  He  asks  "  Where  do 
you  draw  the  line  V  The  answer  given  by  Mr.  Wills  is,  "Where  do  you  draw  if?" 
So  that  the  line  is  shifted  according  to  circumstances.  However,  I  think  that  this 
case  is  within  the  line,  wherever  it  may  be,  and  that  the  rule  ought  to  be  absolute. 

Martin,  B.  I  am  of  the  same  opinion.  The  legislature  has  enacted  that  carriers 
shall  not  be  responsible  for  "  silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials,"  except  under  circum- 
stances which  do  not  occur  in  this  case.  A  package  containing  a  certain  fabric  was 
delivered  to  the  defendants,  and  it  is  contended  by  them  that  it  is  "  silks,"  within  the 
meaning  of  this  act  of  parliament.  That  the  fabric  is  silk  wrought  up  with  other 
materials,  no  one  can  doubt,  because  each  yard  of  it  contains  one  ounce  of  silk,  one 
ounce  and  a  quarter  of  india-rubber,  and  three  quarters  of  an  ounce  of  cotton.  I  think 
that  a  jury  is  the  proper  tribunal  to  decide  whether  a  particular  fabric  is  silks  wrought 
up  with  other  materials  ;  but  we  are  placed  in  the  position  of  a  jury.  Then  we  have 
a  fabric  in  which  a  chief  component  part  is  silk  ;  the  object  of  the  manufacturer  is  to 
give  it  the  appearance  of  silk  ;  an  ignorant  person  looking  at  it  with  the  naked  eye 
would  say  it  was  silk,  and  it  is  called  "  elastic  silk  webb."  Therefore  I  am  of  opinion, 
that  a  jury  would  come  to  the  conclusion  that  this  fabric  was  "  silks  wrought  up  with 
other  materials."  I  regret  that  the  question  was  not  left  to  the  proper  tribunal,  for 
the  Court  has  not  the  same  means  as  a  jury  of  forming  a  correct  opinion  upon 
questions  of  fact. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  [895]  to  be  absolute.  It 
appears  to  me  a  question  of  fact,  which  might  have  been  properly  submitted  to  the 
jury  in  the  manner  in  which  the  Lord  Chief  Justice  was  inclined  to  leave  it.  As 
however,  the  question  has  been  referred  to  the  Court  with  liberty  to  draw  inferences 
of  fact,  it  seems  to  me,  looking  at  the  evidence  and  forming  an  opinion  on  an  examina- 
tion of  the  fabric  (a)  itself,  that  it  is  silk  wrought  up  with  other  materials,  within 
the  meaning  of  the  Act.  I  so  decide,  not  as  a  matter  of  law,  but  sitting  as  a  juror.  If 
the  case  of  Davey  v.  Mason  were  good  law,  I  might  have  had  some  difficulty  in  coming 
to  this  conclusion,  but  it  seems  to  me  that  case  has  been  overruled  by  Bernstein  v. 
Baxendale. 

PiC40TT,  B.  I  also  think  that  this  is  not  a  question  of  law,  but  of  fact,  which  might 
have  been  decided  by  the  jury.  But,  as  it  has  been  reserved  for  the  Court,  with 
liberty  to  draw  conclusions  from  the  facts,  looking  at  the  proportion  which  the  silk  in 

(a)  A  sample  of  the  fabric  was  produced  in  Court,  and  handed  up  to  the 
Bench. 
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the  fabric  bears  in  quantity  and  value  to  the  other  ingredients,  I  find  that  it  is  "  silks 
wrought  up  with  other  materials,"  within  the  meaning  of  the  Act. 
Rule  absolute. 


[896]  Kearsley  v.  Oxlky.  Jan.  18,  1864.— To  a  declaration  against  the  defendant 
as  assignee  of  a  lease  of  certain  premises,  alleging  the  non-payment  of  rent,  he 
pleaded  :  1st,  that  administration  de  bonis  non  of  the  lessee  of  the  demised  pre- 
mises was  granted  to  A.  whom  he  afterwards  married,  and  that  neither  he  nor  his 
wilfe  ever  entered  into  nor  took  possession  of  the  demised  premises,  nor  did  they 
vest  in  the  defendant  otherwise  than  as  in  and  by  the  plea  appears.  2nd  :  (after 
repeating  the  grant  of  administration  and  that  the  defendant  married  the  adminis- 
tratrix) that  the  plaintiff  sued  the  defendant  and  his  wife  as  administratrix  for 
the  recovery  of  the  same  rent,  and  they  pleaded  plene  administravit  praeter ;  that 
the  plaintiff  recovered  judgment  against  them  for  the  amount  claimed,  part  thereof 
to  be  levied  de  bonis  testatoris  and  the  residue  to  be  levied  of  assets  quando 
acciderint.  3rd  :  (after  repeating  the  matters  alleged  in  the  preceding  plea)  plene 
administraverunt  prseter  goods  not  sufficient  to  satisfy  the  judgment  debt. — Held, 
that  all  the  pleas  afforded  a  good  answer  as  an  argumentative  traverse  that  the 
defendant  was  assignee :  Per  totam  Curiam. — That  the  first  plea  was  also  good 
as  shewing  that  the  defendant,  if  liable  at  all,  was  only  liable  in  a  representative 
character,  and  that  he  never  entered  or  took  possession  of  the  demised  premises. 
Per  Channell,  B. — That  the  second  plea  was  also  good  as  a  plea  in  the  nature  of 
a  judgment  recovered  :  Per  Pollock,  C.  B.,  Channell,  B.,  and  Pigott,  B. ;  Martin,  B., 
dubitante. — That  the  third  plea  would  have  been  bad,  if  it  had  not  amounted  to 
an  argumentative  traverse  that  the  defendant  was  assignee  :  Per  Martin,  B.,  and 
Channell,  B. 

[Referred  to,  Pertwee  v.  Tovmsend,  [1896]  2  Q.  B.  133.] 

Declaration.  For  that  the  plaintiff  by  deed  let  to  Charles  Ainsworth  a  cotton  mill' 
and  premises  to  hold  for  ten  years  from  the  12th  day  of  February,  A.D.  1854,  at  the 
yearly  rent  of  1851.  payable  quarterly,  and  the  said  C.  Ainsworth  by  the  said  deed,  for 
himself  and  his  assigns,  covenanted  with  the  plaintiff  to  pay  him  the  said  rent  afore- 
said ;  and  afterwards  during  the  said  term  all  the  estate  of  the  said  C.  Ainsworth  in 
the  said  cotton  mill  and  premises  vested  in  the  defendant  by  assignment ;  and  after- 
wards, during  the  said  term  and  while  the  defendant  was  assignee  as  aforesaid,  six 
quarters  of  the  said  rent  became  and  were  and  still  are  due  and  unpaid. 

Pleas  (inter  alia).  Third  :  that  after  the  making  of  the  said  deed  the  said  C.  Ains- 
worth, being  then  possessed  of  the  said  demised  premises  for  the  then  residue  of  the 
said  term  under  and  by  virtue  of  the  said  indenture,  duly  made  and  published  his  last 
will  and  testament  in  writing,  and  thereby  appointed  John  Knowles  and  Richard 
Crompton  his  executors,  and  afterwards  the  said  C.  Ainsworth  died  so  possessed  of 
the  said  demised  premises  as  aforesaid,  without  having  [897]  revoked  or  altered  his 
said  will,  afterwards  the  said  J.  Knowles  duly  proved  the  said  will  and  died,  leaving 
the  said  R.  Crompton  him  surviving ;  and  the  said  R.  Crompton  died  intestate,  and 
thereupon  administration  with  the  last  will  and  testament  of  the  said  C.  Ainsworth 
annexed  of  all  and  singular  the  goods,  chattels  and  credits,  which  were  of  the  said 
C.  Ainsworth  at  the  time  of  his  death  left  unadministered  by  the  said  J.  Knowles  and 
R.  Crompton,  and  by  the  said  R.  Crompton  after  the  decease  of  the  said  J.  Knowles 
were  granted  to  Sarah  Ainsworth,  who  afterwards  and  before  suit  took  to  her  husband 
the  defendant,  and  became  and  was  and  still  is  the  wife  of  the  defendant.  And  the 
defendant  says  that  his  said  wife  did  not  after  the  granting  of  the  said  administration 
as  aforesaid,  nor  did  the  defendant  after  such  marriage  as  aforesaid,  enter  into  or  take, 
nor  were  they  or  either  of  them  in  possession  of  the  said  demised  premises  or  any  piirt 
thereof ;  and  that  the  estate  of  the  said  C.  Ainsworth  in  the  said  cotton  mill  and  prem- 
ises did  not  vest  in  the  defendant  otherwise  than  as  in  and  by  this  plea  appears. 

Sixth  plea.  Except  as  to  the  last  two  quarters  of  the  said  rent,  the  defendant 
repeats  the  said  third  plea  so  far  as  the  same  relates  to  the  matters  therein  alleged  prece- 
dent to  and  inclusive  of  the  allegations  of  the  grant  of  such  administration  as  aforesaid 
to  the  said  Sarah  and  her  becoming  the  wife  of  the  defendant.     And  the  defendant  says 
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that  the  plaintiff  heretofore,  in  the  Court  of  Exchequer  of  Pleas  at  Westminster,  sued 
the  defendant  and  the  said  Sarah  Ainsworth  as  administratrix  of  the  personal  estate 
and  effects  which  were  of  the  said  C.  Ainsworth  with  the  last  will  and  testament  of 
the  said  C.  Ainsworth  annexed  in  an  action  for  the  recovery  of  six  quarters  of  the  said 
rent,  four  thereof  being  the  same  four  quarters  as  to  which  this  plea  is  pleaded,  in 
which  said  action  the  defendants  therein  [898]  pleaded,  except  as  to  the  sum  of  1111. 
parcel  of  the  money  claimed  therein,  that  the  said  Sarah  before  her  marriage  with  the 
now  defendant,  and  the  defendants  therein  since  their  intermarriage,  had  fully  adminis- 
tered all  the  personal  estate  and  effects  which  were  of  the  said  C.  Ainsworth  and  which 
had  ever  come  to  the  hands  of  the  said  Sarah  as  administratrix  as  aforesaid,  or  gf  the 
defendants,  to  be  administered,  except  personal  estate  and  effects  of  the  value  of  1111. ; 
and  that  the  defendants  in  the  action  had  not,  nor  had  either  of  them,  at  the  time  of 
the  commencement  of  the  said  action,  nor  had  they  or  either  of  them  at  the  time  of 
the  pleading  of  the  said  plea,  any  personal  estate  or  effects  which  were  of  the  said 
C.  Ainsworth  in  the  hands  of  the  said  Sarah  as  administratrix  as  aforesaid,  or  of  the 
defendants  in  the  said  action,  to  be  administered,  except  the  said  personal  estate  and 
effects  of  the  value  aforesaid  ;  and  such  proceedings  were  thereupon  had  in  that  action 
that  the  plaintiff  by  the  judgment  of  the  said  Court  in  the  said  action  recovered  against 
the  defendant  and  the  said  Sarah  his  wife,  administratrix  as  aforesaid,  2771.  10s.,  being 
the  amount  of  the  said  six  quarters  rent,  including  therein  the  four  quarters  of  the  said 
rent  as  to  which  this  plea  is  pleaded,  and  131.  Is.  6d.  for  his  costs  of  suit,  to  be  levied 
as  to  the  said  1111.,  part  thereof  of  the  said  goods  and  chattels  so  as  aforesaid  acknow- 
ledged to  be  in  the  hands  of  the  defendant  and  the  said  Sarah  his  wife  to  be  adminis- 
tered, and  as  to  the  residue  thereof  to  be  levied  of  other  goods  and  chattels  which 
were  of  the  said  C.  Ainsworth  at  the  time  of  his  death  and  which  should  thereafter 
come  to  the  hands  of  the  defendant  and  the  said  Sarah,  his  wife,  as  such  administratrix 
with  the  will  annexed  as  aforesaid  to  be  administered ;  and  the  said  judgment  still 
remains  in  force. 

Seventh  plea.  As  to  the  last  two  quarters  of  the  said  rent,  the  defendant  repeats 
the  said  several  matters  in  the  last  [899]  preceding  plea  mentioned.  And  the  defen- 
dant further  says  that  there  was  and  still  is  due  and  owing  upon  and  by  virtue  of  the 
said  last  mentioned  judgment  a  large  sum  of  money ;  and  that  the  said  Sarah  before 
her  marriage  with  the  defendant  had,  and  the  defendant  and  the  said  Sarah  since  her 
intermarriage  have  fully  administered  all  the  goods  and  chattels  which  were  of  the  said 
C.  Ainsworth  at  the  time  of  his  death  and  which  have  ever  come  to  the  hands  of  the 
said  Sarah  Ainsworth  as  administratrix  as  aforesaid,  or  of  the  defendant,  to  be  adminis- 
tered, except  goods  and  chattels  the  value  of  which  is  not  sufficient  to  satisfy  the  said 
judgment  debt.  And  the  defendant  and  the  said  Sarah  had  not,  nor  had  either  of 
them,  at  the  commencement  of  this  suit,  nor  have  they  nor  has  neither  of  them  since 
had,  nor  have  they  nor  has  either  of  them  any  goods  or  chattels  which  were  of  the 
said  C.  Ainsworth  at  the  time  of  his  death  in  the  hands  of  the  said  Sarah  Ainsworth 
as  such  administratrix  as  aforesaid,  or  of  the  defendant,  to  be  administered,  except 
the  said  goods  and  chattels  the  value  of  which  is  not  sufficient  to  satisfy  the  said 
judgment  debt,  and  which  are  liable  to  satisfy  the  same. 

Demurrer  to  the  pleas  respectively,  and  joinder  therein. 

Milward,  in  support  of  the  demurrers.  The  third  plea  affords  no  answer  to  the 
declaration.  It  admits  that  the  defendant  is  assignee  of  the  term,  and  merely  alleges 
that  he  is  only  assignee  by  reason  of  his  wife  being  the  administratrix  de  bonis  non  of 
the  lessee.  [Martin,  B.  The  defendant  says,  that  whatever  liability  is  imposed  on 
him,  it  is  only  because  he  is  the  husband  of  the  administratrix,  and  that  neither  he 
nor  she  ever  entered  or  took  possession  of  the  demised  premises.]  Suppose  the  defen- 
dant had  said  that  the  premises  merely  vested  in  him  as  trustee,  or  mortgagee,  that 
would  have  been  no  defence.  [Martin,  B.  [900]  Does  not  the  plea  amount  to  an 
argumentative  traverse  that  the  defendant  is  assignee?]  In  that  view  it  is  bad. 
The  declaration  charges  the  defendant  as  assignee,  and  under  the  traverse  of  that 
averment  it  would  be  sufficient  for  the  plaintiff  to  prove  that  the  defendant  was 
husband  of  the  administratrix.  An  executor  who  has  not  entered  is  liable  as  assignee, 
but  he  may  discharge  himself  from  personal  liability  by  pleading  that  he  is  no  other- 
wise assignee  than  by  being  executor  of  the  lessee,  and  that  he  has  never  entered  or 
taken  possession  of  the  demised  premises ;  and  from  all  liability  as  executor  by 
alleging  that  the  term  is  of  no  value,  and  that  he  has  no  assets ;  Wollaston  v.  Hakewill 
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(3  Man.  &  G.  297).     [Channell,  B.     The  proper  mode  of  pleading  would  be  to  reply 
that  the  defendant  entered  into  possession  of  the  premises.] 

The  sixth  plea  is  also  bad.  A  judgment  recovered  against  the  defendant  and 
the  administratrix  is  no  answer  to  this  action,  unless  the  judgment  is  satisfied.  This 
resembles  the  case  of  an  action  against  the  drawer  and  another  against  the  acceptor  of 
a  bill  of  exchange.  This  plea  does  not  allege  that  the  defendant  did  not  enter  or 
take  possession  of  the  premises,  and  therefore  he  is  chargeable  as  assignee. 

The  seventh  plea,  which  is  pleaded  to  the  last  two  quarters  rent,  merely  amounts 
to  this,  that  the  plaintiff  recovered  a  judgment  against  the  defendant  and  the 
administratrix  for  four  other  quarters  rent,  and  that  they  have  not  sufficient  assets 
to  satisfy  that  judgment.  That  is  no  bar  to  this  action,  but  the  plaintiff  is  entitled 
to  judgment  of  assets  quando  acciderint. 

Mellish,  in  support  of  the  pleas.  The  third  plea  is  good.  It  shews  that  the 
premises  did  not  vest  in  the  defendant  otherwise  than  as  the  husband  of  the  adminis- 
tratrix de  bonis  non  of  the  lessee.  An  executor  or  administrator  is  not  [901]  liable 
as  assignee  unless  he  enters  :  Tremeere  v.  Morison  (1  Bing.  N.  C.  89).  Neither  can 
the  husband  of  an  executor  or  administrator  be  charged  as  assignee,  unless  either  he 
or  his  wife  has  entered  or  taken  possession  of  the  premises.  [Martin,  B.  The  person 
liable  as  assignee  is  the.  person  in  whom  the  term  vests,  and  he  is  liable  to  the 
owner  of  the  reversion  by  reason  of  the  privity  of  estate.]  The  defendant,  who  has 
no  interest  in  the  term  except  as  husband  of  the  administratrix,  cannot  be  sued 
without  joining  the  wife. 

The  sixth  plea  is  also  good.  There  is  no  authority  in  point,  but  certain  principles 
are  well  established.  A  lessor  may  elect  to  sue  the  executor  of  a  lessee  either  as 
assignee  or  executor:  1  Wms.  Saund.  Ill  a.,  note  (c).  If  he  sues  him  as  assignee, 
the  latter  may  plead  that  he  holds  only  as  executor,  and  that  the  land  yields  no  profit, 
or  that  he  has  administered  the  assets  :  1  Wm.  Saund.  1,  note  {i).  But  if  the  lessor 
elects  to  sue  the  executor  in  his  representative  character,  and  upon  a  plea  of  plene 
administravit  obtains  judgment  of  assets  quando  acciderint,  he  cannot  afterwards  sue 
him  as  assignee,  because  the  judgment  binds  the  assets  and  the  remedy  is  by  scire 
facias.  Applying  those  principles  to  this  case,  it  is  evident  that  the  defendant  is  not 
liable  as  assignee  when  he  is  only  the  husband  of  an  administratrix  against  whom  a 
judgment  has  been  obtained,  which  binds  the  assets  of  the  testator  whenever  they 
should  come  to  her  hands. 

The  seventh  plea  is  also  good  for  the  same  reason.  The  plaintiff,  having  obtained 
against  the  defendant  and  the  administratrix  a  judgment  which  binds  the  assets 
whenever  they  come  to  the  hands  of  the  administratrix,  cannot  sue  her  husband  as 
assignee. 

Milward  replied.  'f'"    '^   ' 

[902]  Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment on  all  the  pleas. 

With  respect  to  the  third,  I  think  it  affords  a  complete  answer  to  the  action.  It 
shews  that  the  defendant,  who  is  sued  as  assignee  of  the  term,  is  merely  the  husband 
of  the  administratrix  de  bonis  non  of  the  lessee.  In  order  to  render  him  liable  as 
assignee,  the  allegation  that  neither  he  nor  his  wife  entered  or  took  possession  of  the 
premises  should  have  been  traversed. 

With  respect  to  the  sixth  plea,  1  also  think  that  it  affords  a  good  answer  to  the 
action.  It  shews  that  a  judgment  has  been  already  recovered  against  the  adminis- 
tratrix of  the  lessee  and  the  defendant,  her  husband,  who  was  joined  for  conformity, 
in  respect  of  the  very  same  rent. 

As  to  the  seventh  plea  the  same  observations  apply,  as  it  repeats  the  matters  in 
the  former  plea,  and  suites  that  the  assets  have  been  fully  administered. 

Martin,  B.  I  am  of  the  same  opinion.  All  the  pleas  amount  to  an  argumentative 
traverse  of  the  averment  in  the  declaration,  that  the  estiite  of  the  lessee  vested  in  the 
defendant  by  assignment.  The  pleas  shew  that  the  estiite  did  not  vest  in  the  defen- 
dant by  assignment,  but  that  it  vested  in  his  wife  as  administratrix  de  bonis  non  of 
the  lessee,  and  that  whatever  liability  is  imposed  on  the  defendant  is  solely  by  reason 
of  his  being  the  husband  of  the  administratrix.  That  is  really  what  the  third  plea 
alleges,  and  it  is  repeated  in  the  other  pleas.  If  any  inconvenience  arises,  it  is 
entirely  caused  by  the  plaintiff  having  thought  tit  to  sue  the  defendant  without  joining 
his  wife.  *    '  '' 
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With  respect  to  the  sixth  plea,  if  it  were  not  for  the  repetition  of  the  matter  to 
which  I  have  adverted,  I  should  have  entertained  some  doubt.  I  cannot,  however, 
help  thinking  that  this  action  is  brought  against  the  husband  alone  [903]  for  the 
purpose  of  avoiding  the  consequence  which  would  follow  if  the  wife  had  been  joined, 
for  it  would  have  been  a  complete  answer  that  the  plaintiff  had  recovered  a  judgment 
against  the  defendant  and  his  wife,  as  administratrix,  in  respect  of  the  same  four 
quarters  rent.  But  it  seems  to  me  that  the  plea  affords  a  good  defence  for  the  reason 
I  have  already  stated  ;  and,  further,  I  think  that  in  all  probability  it  is  good  as  a  plea 
in  the  nature  of  a  judgment  recovered. 

With  respect  to  the  seventh  plea,  I  think  it  is  only  good  by  reason  of  its  amounting 
to  an  argumentative  traverse  that  the  defendant  was  assignee ;  for  if  the  defendant 
had  been  administrator  and  had  pleaded  such  a  plea,  it  would  not  have  been  a  good 
bar,  because  it  does  not  negative  the  receipt  of  any  profits  during  the  period  for 
which  the  rent  accrued ;  and  the  lessor  would  be  entitled  to  a  specific  appropriation 
of  so  much  of  those  profits  as  sufficed  to  make  up  the  rent,  and  the  administrator 
would  have  no  right  to  apply  them  in  satisfaction  of  the  judgment  recovered  for  the 
previous  rent. 

Channell,  B.  I  am  also  of  opinion  that  the  defendant  is  entitled  to  judgment 
upon  each  of  the  pleas. 

The  declaration  charges  the  defendant  as  assignee,  and  I  agree  that  it  is  sufficient 
to  charge  him  generally,  without  stating  in  what  character  he  is  assignee.  The  third 
plea  raises  this  defence,  that  the  defendant,  if  liable  at  all,  is  only  liable  in  a  repre- 
sentative character,  and  not  as  a  person  in  whom  the  premises  vested  by  assignment 
for  his  own  benefit.  I  do  not  think  it  necessary  to  decide  what  is  the  precise  amount 
of  liability  which  a  man  incurs  who  marries  a  woman  in  whom  a  lease  for  years  has 
vested  as  administratrix.  Taking  it  as  against  the  defendant  and  in  favour  of  the 
plaintiff*,  and  looking  at  the  declaration  and  plea  together  [904]  it  is  clear  that  the 
defendant  is  only  assignee  in  a  representative  character.  Now,  a  person  sued  as 
assignee  of  a  term  may  shew  that  he  is  only  the  executor  or  administrator  of  the 
lessee,  and  that  he  never  entered ;  and  this  plea  avers  that  neither  the  defendant  nor 
his  wife,  the  administratrix,  ever  entered  or  took  possession  of  the  demised  premises, 
nor  did  they  vest  in  the  defendant  otherwise  than  in  the  character  disclosed  by 
the  plea.  1  therefore  think  that  the  plea  is,  in  substance,  a  good  answer  to  the 
declaration. 

But  Mr.  Mellish  has  contended  that  the  plea  is  good  on  another  ground.  In 
general  where  a  plea  affords  one  good  answer,  that  is  sufficient  without  considering 
whether  the  plea  is  good  on  any  other  ground.  But  in  this  case  it  is  important  to  see 
whether  this  plea  is  also  good  on  the  ground  suggested,  because  if  that  conclusion 
be  arrived  at  it  will  assist  in  deciding  the  matters  arising  on  the  sixth  and  seventh 
pleas.  As  I  have  before  stated,  the  declaration  need  not  shew  in  what  character  the 
defendant  is  charged  as  assignee ;  and  the  plea  is  a  good  answer  if  it  only  amounts 
to  an  argumentative  denial  that  the  defendant  is  assignee.  Now,  the  plea  shews  that, 
whatever  is  the  nature  of  the  defendant's  title,  he  is  not  assignee  ;  but  that  his  wife, 
who  is  the  administratrix  of  the  lessee,  is  assignee,  and  therefore  ought  to  have  been 
sued  jointly  with  the  defendant,  who  would  only  be  joined  in  the  action  for  the  sake 
of  conformity.  Therefore  this  declaration,  which  charges  the  defendant,  not  with 
some  liability  as  the  husband  of  the  administratrix,  but  as  assignee,  is  shewn  by  the 
plea  to  be  a  bad  declaration. 

I  am  also  of  opinion  that  the  sixth  plea  discloses  a  good  answer  to  the  declaration. 
It  shews  that  the  plaintiff  sued  the  defendant  and  his  wife  in  her  representative 
character  for  the  same  rent,  and  recovered  a  judgment  against  them  for  the  amount 
claimed,  part  to  be  levied  de  bonis  testatoris,  [905]  and  the  residue  to  be  levied  of 
assets  quando  acciderint.  I  think  that  is  a  good  answer  to  the  declaration,  and  that 
it  is  not  necessary  that  the  plea  should  contain  an  averment  that  the  premises  never 
vested  in  the  defendant  otherwise  than  as  stated  in  the  plea.  There  is  another 
ground  on  which  it  appears  to  me  that  the  sixth  plea  affords  a  good  answer,  viz.,  that 
which  I  have  adverted  to  in  dealing  with  the  third  plea,  that  it  amounts  to  an 
inartificial  traverse  of  the  allegation  that  the  defendant  is  assignee ;  for  it  shews  that 
whatever  liability  devolves  on  him,  it  is  not  as  assignee,  but  because  he  is  the  husband 
of  the  administratrix. 

With  respect  to  the  seventh  plea,  I  think  it  would  be  bad  if  the  last  observation 
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did  not  equally  apply  to  it ;  and  that  it  is  only  good  because  it  in  effect  traverses  the 
allegation  that  the  defendant  is  assignee.  Whether  it  would  be  a  good  plea,  in  an 
action  against  the  defendant  and  his  wife  as  administratrix,  it  is  not  necessary  to 
determine. 

PiGOTT,  B.  I  am  also  of  opinion  that  the  third  plea  affords  a  good  answer  to  the 
declaration  on  the  grounds  already  stated.  I  confess  that,  during  the  course  of  the 
argument,  I  felt  considerable  doubt  whether  the  other  two  pleas  were  good,  for  want 
of  the  allegation  at  the  end  of  the  third  plea,  that  the  premises  did  not  vest  in  the 
defendant  otherwise  than  as  in  and  by  that  plea  appears.  However,  in  the  result 
I  come  to  the  same  conclusion  as  the  rest  of  the  Court. 

Judgment  for  the  defendant. 

[906]  Kafflks  v.  WlCHELHAUS  AND  ANOTHER.  Jan.  20,  1864. — To  a  declaration 
for  not  accepting  Surat  cotton  which  the  defendant  bought  of  the  plaintiff  "  to 
arrive  ex  '  Peerless '  from  Bombay,"  the  defendant  pleaded  that  he  meant  a  ship 
called  the  "Peerless"  which  sailed  from  Bombay,  in  October,  and  the  plaintiff 
was  not  ready  to  deliver  any  cotton  which  arrived  by  that  ship,  but  only  cotton 
which  arrived  by  another  ship  called  the  "  Peerless,"  which  sailed  from  Bombay 
in  December.     Held,  on  demurrer,  that  the  plea  was  a  good  answer. 

[S.  C.  33  L.  J.  Ex.  160.     Referred  to,  Smith  v.  Hughes,  1871,  L.  R.  6  Q.  B.  609. 
Explained,  Fan  Praagh  v.  Everidge,  [1902]  2  Ch.  266.] 

Declaration.  For  that  it  was  agreed  between  the  plaintiff  and  the  defendants, 
to  wit,  at  Liverpool,  that  the  plaintiff  should  sell  to  the  defendants,  and  the  defen- 
dants buy  of  the  plaintiff,  certain  goods,  to  wit,  125  bales  of  Surat  cotton,  guaranteed 
middling  fair  merchant's  DhoUorah,  to  arrive  ex  "Peerless"  from  Bombay  ;  and  that 
the  cotton  should  be  taken  from  the  quay,  and  that  the  defendants  would  pay  the 
plaintiff  for  the  same  at  a  certain  rate,  to  wit,  at  the  rate  of  17^d.  per  pound,  within 
a  certain  time  then  agreed  upon  after  the  arrival  of  the  said  goods  in  England. 
Averments :  that  the  said  goods  did  arrive  by  the  said  ship  from  Bombay  in  England, 
to  wit,  at  Liverpool,  and  the  plaintiff  was  then  and  there  ready,  and  willing  and 
offered  to  deliver  the  said  goods  to  the  defendants,  &c.  Breach  :  that  the  defendants 
refused  to  accept  the  said  goods  or  pay  the  plaintiff  for  them. 

Plea.  That  the  said  ship  mentioned  in  the  said  agreement  was  meant  and 
intended  by  the  defendants  to  be  the  ship  called  the  "Peerless,"  which  sailed  from 
Bombay,  to  wit,  in  October  ;  and  that  the  plaintiff  was  not  ready  and  willing  and  did 
not  offer  to  deliver  to  the  defendants  any  bales  of  cotton  which  arrived  by  the  last 
mentioned  ship,  but  instead  thereof  was  only  ready  and  willing  and  offered  to  deliver 
to  the  defendants  125  bales  of  Surat  cotton  which  arrived  by  another  and  different 
ship,  which  was  also  called  the  "  Peerless,"  and  which  sailed  from  Bombay,  to  wit,  in 
December. 

Demurrer,  and  joinder  therein. 

[907]  Milward,  in  support  of  the  demurrer.  The  contract  was  for  the  sale  of  a 
number  of  bales  of  cotton  of  a  particular  description,  which  the  plaintifi"  was  ready  to 
deliver.  It  is  immaterial  by  what  ship  the  cotton  was  to  arrive,  so  that  it  was  a  ship 
called  the  "Peerless."  The  words  "to  arrive  ex  'Peerless,'"  only  mean  that  if  the 
vessel  is  lost  on  the  voyage,  the  contract  is  to  be  at  an  end.  [Pollock,  C.  B.  It 
would  be  a  question  for  the  jury  whether  both  parties  meant  the  same  ship  called  the 
"  Peerless."]  That  would  be  so  if  the  contract  was  for  the  sale  of  a  ship  called  the 
"Peerless";  but  it  is  for  the  sale  of  cotton  on  board  a  ship  of  that  name.  [Pollock,  C.  B. 
The  defendant  only  bought  that  cotton  which  was  to  arrive  by  a  particular  ship.  It 
may  as  well  be  said,  that  if  there  is  a  contract  for  the  purchase  of  certain  goods  in 
warehouse  A.,  that  is  satisfied  by  the  delivery  of  goods  of  the  same  description  in 
warehouse  B.]  In  that  case  there  would  be  goods  in  both  warehouses ;  here  it  does 
not  appear  that  the  plaintiff  had  any  goods  on  board  the  other  "  Peerless."  [Martin,  B. 
It  is  imposing  on  the  defendant  a  contract  different  from  that  which  he  entered  into. 
Pollock,  C.  B.  It  is  like  a  contract  for  the  purchase  of  wine  coming  from  a  particular 
estate  in  France  or  Spain,  where  there  are  two  estates  of  that  name.]  The  defendant 
has  no  right  to  contradict  by  parol  evidence  a  written  contract  good  upon  the  face  of 
it.     He  does  not  impute  misrepresentation  or  fraud,  but  only  says  that  he  fancied  the 
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ship  was  a  diflTerent  one.  Intention  is  of  no  avail,  unless  stated  at  the  time  of  the 
contract.  [Pollock,  C.  B.  One  vessel  sailed  in  October  and  the  other  in  December.] 
The  time  of  sailing  is  no  part  of  the  contract. 

Mellish  (Cohen  with  him),  in  support  of  the  plea.  There  is  nothing  on  the  face 
of  the  contract  to  shew  that  any  particular  ship  called  the  "  Peerless "  was  meant ; 
but  the  [908]  moment  it  appears  that  two  ships  called  the  "  Peerless  "  were  about 
to  sail  from  Bombay  there  is  a  latent  ambiguity,  and  parol  evidence  may  be  given 
for  the  purpose  of  shewing  that  the  defendant  meant  one  "Peerless,"  and  the  plaintiff 
another.  That  being  so,  there  was  no  consenus  ad  idem,  and  therefore  no  binding 
contract.     He  was  then  stopped  by  the  Court. 

Per  Curiam.(a)     There  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Ann  Marchman  v.  Henry  Brookes,  Sarah  his  Wife,  and  John  [Hughes. 
Jan.  27,  1864. — An  administration  bond,  forfeited  before  the  bankruptcy  of  the 
administrator,  is  not  proveable  under  "The  Bankrupt  Law  Consolidation  Act, 
1849,"  and  consequently  a  certiiicate  under  that  Act  is  no  bar  to  an  action  on 
the  bond. 

[S.  C.  9  L.  T.  726.] 

Declaration.  For  that  the  said  Sarah  and  the  said  John  Hughes,  before  the 
marriage  of  the  said  Henry  Brookes,  by  their  writing  obligatory  sealed  with  their 
respective  seals,  &c.,  acknowledged  themselves  to  be  held  and  firmly  bound  unto  Sir 
C.  Cresswell,  the  Judge  of  her  Majesty's  Court  of  Probate,  in  the  sum  of  4001.,  &c., 
which  said  writing  obligatory  was  and  is  subject  to  a  certain  condition  whereby  it 
was  declared  that  if  the  above  mentioned  Sarah,  the  lawful  widow  and  relict  and 
administratrix  of  all  and  singular  the  personal  estate  and  effects  of  Richard  Baker, 
late  of,  &c.,  who  died  on  the  11th  November,  1858,  did,  when  lawfully  called  upon 
in  that  behalf,  make  or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  R.  Baker  which  had  or  should 
come  to  her  hands,  possession,  or  knowledge,  or  unto  the  hand  [909]  and  possession 
of  any  other  person  for  her,  and  the  same  so  made  did  exhibit  or  cause  to  be  exhibited 
in  the  District  Registry  of  Birmingham  attached  to  her  Majesty's  Court  of  Probate 
whenever  required  by  law  so  to  do,  and  the  same  personal  estate  and  effects,  arfd  all 
other  the  personal  estate  and  effects  of  the  said  deceased  at  the  time  of  his  death 
which  at  any  time  after  should  come  to  the  hands  or  possession  of  the  said  Sarah 
Baker,  or  into  the  hands  or  possession  of  any  other  person  or  persons  for  her,  did 
well  and  truly  administer  according  to  law.  And  further  did  make  or  cause  to  be 
made  a  true  and  just  account  of  the  said  administration  whenever  required  by  law 
so  to  do.  And  all  the  rest  and  residue  of  the  said  personal  estate  and  effects  did 
deliver  and  pay  to  such  person  or  persons  as  should  be  entitled  thereto  under  the  act 
of  parliament,  intituled  "An  Act  for  the  settling  of  intestate  estates,"  &c.  (Then 
followed  conditions  not  material  to  the  present  question.)  Breaches  :  that  the  said 
Sarah  did  not  make  or  cause  to  be  made  a  true  and  perfect  inventory  of  certain 
personal  estate  and  eftects  of  the  said  deceased  which  came  to  her  hands,  possession, 
or  knowledge,  though  a  reasonable  time  for  her  to  do  so  elapsed  before  this  suit : 
And  the  said  Sarah  did  not  exhibit  or  cause  to  be  exhibited  in  the  said  Disti'ict 
Registry  of  Birmingham,  when  and  though  required  by  law  so  to  do,  any  such 
inventory  as  aforesaid  :  And  did  not  make  a  true  and  just  account  of  her  said  adminis- 
tration, when  and  though  required  by  law  so  to  do :  And  wasted,  instead  of  duly 
administering  a  great  part  of  the  said  personal  estate  and  effects  of  the  said  deceased, 
iSjc.  Averments  :  that  the  said  bond  was  a  bond  which  enured  to  the  benefit  of  the 
Judge  of  the  Court  of  Probate  mentioned  in  "The  Court  of  Probate  Act,  1857," 
according  to  the  provisions  of  that  Act;  and  that  the  said  Court  did,  on  &c.,  pursuant 
to  the  provisions  of  the  said  Act,  on  application  [910]  then  made  on  motion  and  on 
being  satisfied  that  the  said  condition  of  the  said  bond  had  been  broken,  order  one  of 
the  registrars  of  the  said  Court  to  assign  the  same  to  the  plaintift  then  named  in  that 
order ;  and  thereupon,  on  &c.,  one  of  the  registrars  of  the  said  Court  of  Probate  did, 

(a)  Pollock,  C.  B.,  Martin,  B.,  and  Pigott,  B. 
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in  virtue  of  Ihat  order  and  pursuant  to  the  provisions  of  "The  Court  of  Probate  Act, 
1858,"  assign  the  said  bond  to  the  plaintiff  that  he  might  sue  thereon  ;  and  thereupon 
the  plaintiff  became  and  was  entitled  to  sue  on  the  said  bond  in  her  own  name,  and 
to  recover  thereon  as  trustee  for  all  persons  interested  the  full  amount  recoverable  in 
respect  of  the  said  breaches  of  the  said  conditions  of  the  said  bond,  according  to  the 
form  of  the  statute,  &c. ;  and  all  conditions  were  performed  and  all  things  happened, 
(fee,  to  entitle  the  plaintiff  as  such  assignee  of  the  bond  as  aforesaid  to  commence  and 
maintain  this  action,  &c. 

Plea  by  the  defendant,  Hughe?.  That  before  action  he  became  bankrupt  within 
the  meaning  of  the  statutes  in  force  concerning  bankrupts,  and  that  the  causes  of 
action  in  the  declaration  mentioned  accrued  before  the  defendant  so  became  bankrupt. 

Second  replication.  That  the  said  J.  Hughes  so  became  bankrupt  as  therein  is 
mentioned  and  was  adjudicated  bankrupt  thereupon,  and  obtained  his  certificate, 
being  the  discharge  on  which  that  plea  relies,  before  the  passing  of  the  act  of  parlia- 
ment made  and  passed  in  the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of 
Victoria  the  Queen  for  amending  the  law  relating  to  bankruptcy  and  insolvency  in 
England. 

Third.  That  at  the  time  of  the  said  bankruptcy  the  said  condition  had  not,  nor 
has  it  now,  wholly  been  performed,  and  it  was  then  and  is  now,  and  always  has  been 
possible  that  further  breaches  of  the  said  condition  other  than  those  which  had  been 
committed  before  the  said  bankruptcy  might  [911]  and  may  be  committed.  And  the 
plaintiff  says  that  the  damages  in  respect  of  the  breaches  in  the  declaration  mentioned 
can  never  be  ascertained  or  liquidated,  and  that  if  they  had  been  they  would  not 
have  amounted  to  the  said  penalty  of  the  bond ;  and  that  the  said  penalty  never  was 
proved  under  the  said  bankruptcy,  and  that  no  proof  in  respect  of  the  bond,  or  of 
anything  secured  thereby  or  payable  thereunder  was  ever  made  under  the  said 
bankruptcy. 

Demurrer  to  replications  respectively,  and  joinder  therein. 

Field,  in  support  of  the  demurrers.  The  question  is  whether  a  certificate  in 
bankruptcy  before  the  passing  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  is 
a  bar  to  this  action.  The  plaintiff  will  contend  that  it  is  not,  because,  first,  the  claim 
being  for  unliquidated  damages,  the  bond  was  not  proveable  under  the  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict.  c.  106);  and  secondly,  because  the  plaintiff  is 
entitled  to  a  judgment  as  a  security  for  future  breaches.  In  Havkin  v.  Bennet  (8  Exch. 
107)  the  bond  was  conditioned  to  indemnify  a  nominal  plaintiff  against  the  costs  which 
he  might  become  liable  to  pay  to  the  defendant  in  the  suit,  and  that  was  held  a  mere 
contingent  liability,  and  not  a  contingent  debt  proveable  under  the  6  Geo.  4,  c.  16, 
s.  56.  There,  however,  the  bond  was  not  forfeited  at  the  time  when  the  fiat  issued  ; 
but  the  Court  said  that,  if  it  had  been,  a  question  would  have  arisen  whether  the 
demand  was  proveable,  under  the  authority  of  the  case  of  Hodgson  v.  Bell  (7  T.  R.  97). 
[Martin,  B.,  referred  to  Taylor  v.  Young  (3  B.  &  Aid.  521).]  In  Tlie  Overseers  of  St. 
Martin  v.  Warren  (1  B.  &  Aid.  491),  which  was  the  case  o/  a  bastardy  bond,  it  was 
held  that  it  was  a  debt  payable  upon  a  contingency  and  in  its  nature  wholly  incapable 
of  valuation,  and  therefore  not  proveable  under  a  [912]  commission  in  bankruptcy. 
This  is  in  substance  a  bond  well  and  truly  to  administer  the  estate  of  the  intestate, 
and  any  damage  arising  from  a  breach  of  that  condition  may  be  easily  measured  by 
ascertaining  the  value  of  the  estate.  At  all  events,  the  bond  having  been  forfeited 
before  the  bankruptcy,  the  penalty  became  the  debtj  and  if  so,  was  proveable  under 
the  commission. 

Dowdeswell  appeared  to  support  the  replications,  but  was  not  called  upon  to  argue. 

Per  Curiam. (a)  We  are  all  of  opinion  that  the  replications  are  good,  and  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.(6) 

(a)  Pollock,  C.  B.,  Martin,  B.,  Channell,  B.,  and  Pigott,  B. 

(h)  As  to  proof  of  unliquidated  damages,  see  the  153rd  section  of  "The  B<inkruptcy 
Act,  1861." 
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Morris  and  Jeffs,  Appellants  v.  Blackman,  Respondent.  Jan.  27,  1864. — The  pro- 
gramme of  an  entertainment  stated,  that  at  its  conclusion  the  proprietor  "  would 
distribute  amongst  his  audience  a  shower  of  gold  and  silver  treasures  on  a  scale 
utterly  without  parallel,  besides  a  shower  of  smaller  presents,  all  of  which  would 
be  impartially  divided  amongst  the  audience,  and  given  away."  The  public  were 
admitted  on  purchasing  tickets,  which  w^re  not  numbered.  The  seats  of  the 
audience  were  numbered.  At  the  conclusion  of  the  entertainment  the  proprietor 
called  out  a  number  on  a  seat,  and  delivered  one  of  the  articles  to  the  person  occupy- 
ing that  seat ;  and  in  that  way  distributed  all  the  articles  amongst  the  audience. 
Held,  a  lottery  within  the  42  Geo.  3,  c.  119,  s.  2. 

[S.  C.  10  Jur.  (N.  S.)  520.     Referred  to,  Taybr  v.  Smetten,  1883,  11  Q.  B.  D.  212.] 

Pursuant  to  the  20  &  21  Vict.  c.  43,  s.  2,  the  following  case  was  stated  by  justices 
of  the  borough  of  Brighton  for  the  opinion  of  this  Court : — 

At  a  Petty  Sessions  for  the  borough  of  Brighton,  in  the  county  of  Sussex,  an 
information  was  laid  by  W.  Blackman,  that  Walter  Morris  did  at  Brighton  aforesaid, 
in  the  borough  [913]  aforesaid,  on  the  29th  day  of  September,  1863,  unlawfully  and 
publickly  at  and  in  a  certain  place  or  rooms  called  the  Newburgh  Eooms  in  Cannon 
Place  keep  open,  shew,  and  expose  to  be  played  and  drawn,  by  lots,  numbers,  or 
figures,  or  other  contrivance  or  devise,  a  certain  lottery  not  then  authorized  by 
parliament ;  and  that  Sidney  Jeffs  did  aid  and  abet  the.  said  W.  Morris  in  the  said 
offence. 

The  facts  of  the  case  as  proved  were  as  follows  : — The  defendant  Jeffs,  on  the  29th 
day  of  September,  1863,  kept  a  shop  on  the  King's  Koad,  Brighton,  in  the  window  of 
which  watches,  pieces  of  plate,  and  other  articles  were  exhibited  with  a  placard  as 
follows: — "These  presents  with  others  will  be  given  away  by  Walter  Morris  at  the 
conclusion  of  his  entertainment  at  the  Newburgh  Rooms,  Brighton,  to-night  and  every 
evening  during  the  week.  Morning  representations,  Wednesday  and  Saturday,  at 
three  o'clock ;  "  and  a  notice  that  tickets  were  to  be  had  within,  was  also  in  the  window. 

A  person  named  Warmingham,  on  the  said  29th  of  September,  purchased  for  two 
shillings  of  the  defendant  Jeffs,  at  his  shop,  a  ticket  for  the  entertainment  of  the 
defendant,  Morris,  in  the  following  words : — "  Walter  Morris'  Entertainment.  Second 
Seats,"  and  received  with  it  a  programme  of  the  entertainment.  The  entertainment 
comprised  "The  Wonderful  Cabinet;"  "Magical  Illusions,  by  Mademoiselle  Veroni;" 
"  Miss  Flora,  a  female  of  the  Earthman  Tribe ; "  and  "  a  performance  by  Mr.  Morris 
on  the  Musical  Rocks  and  Ophionic  Crystal."  At  the  end  of  the  programme  was 
printed  as  follows : — "  At  the  conclusion  of  every  entertainment,  Mr.  Morris  will 
distribute  amongst  his  audience  a  shower  of  gold  and  silver  treasures  on  a  scale  utterly 
without  parallel,  viz.  (here  follows  a  list  of  gold  and  silver  watches,  pieces  of  plate, 
rings,  &c.)  besides  a  shower  of  smaller  presents,  all  of  which  will  be  impartially  divided 
[914]  amongst  the  audience,  and  given  away;"  and  that  the  prices  of  the  tickets  of 
admission  were  stated  to  be  three  shillings  and  two  shillings. 

Warmingham  went  to  the  Newburgh  Rooms  the  same  evening.  Jeffs  was  inside 
the  door  taking  money  for  the  admission  of  persons.  Warmingham  gave  up  the 
ticket  he  had  obtained  at  Jeffs',  and  one  of  the  assistants  put  him  into  a  seat. 
There  was  a  number  on  the  seat  he  occupied,  and  all  the  chairs  and  seats  were 
numbered.  Several  persons  came  in  and  took  seats,  so  far  as  was  apparent  casually. 
There  was  an  entertainment,  somewhat  in  accordance  with  the  programme,  which 
lasted  about  an  hour  and  a  half.  After  the  entertainment,  a  quantity  of  goods  plated 
and  otherwise,  similar  to  those  which  Warmingham  had  seen  at  Jeffs'  were  brought  in 
and  put  on  a  table.  Morris  placed  himself  at  the  table,  and  said  that  he  considered 
that  the  best  part  of  the  performance  was  coming  on  now.  He  then  took  up  a  metal 
butter-cooler  and  said  :  "  Any  lady  or  gentleman  occupying  seat  No.  345  shall  receive 
this  handsome  present."  One  of  the  assistants  then  took  the  cooler  from  Morris  and 
carried  it  to  the  person  occupying  the  seat  345,  and  that  person  took  it  and  wrote 
something  on  a  piece  of  paper  and  gave  it  to  the  assistant,  who  delivered  it  to  Morris, 
and  afterwards  the  name  of  the  person  was  called  out.  The  other  articles,  nineteen  or 
twenty  in  number,  were  distributed  in  like  manner.  Sometimes  it  was  found  that  no 
one  was  in  occupation  of  the  chair  the  number  of  which  was  called  by  Morris,  and 
then  he  called  another,  and  so  on  till  a  chair  was  found  occupied.     Sometimes  he 
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distributed  the  article  by  name,  and  sometimes  by  speaking  of  it  as  a  present. 
Warmingham  went  to  the  Newburgh  Kooms  on  the  following  evening,  and  paid  for 
admission  at  the  door,  and  took  a  seat  as  he  pleased.  Jeffs  was  receiving  money  for 
admissions,  and  seats  were  taken  in  an  apparently  casual  way  by  the  persons  attending, 
and  articles  distributed  [915]  by  Morris  as  on  the  previous  evening.  Programmes 
similar  to  that  which  Warmingham  had  received  of  Jeffs  were  given  to  those  attending 
the  entertainment ;  and  the  number  of  articles  distributed  on  the  two  evenings  differed, 
and  appeared  to  bear  some  proportion  to  the  number  of  persons  present  at  the 
entertainment. 

The  justices  were  of  opinion  that  the  whole  proceeding  on  the  part  of  Morris,  and 
of  Jeffs  as  aiding  and  abetting  him,  was  a  contrivance  to  conceal  the  real  nature  of  the 
transaction ;  and  that  it  was  in  fact  a  game  or  lottery  within  the  provisions  of  the 
42  Geo.  3,  c.  119,  and  they  convicted  both  defendants  of  the  offence  charged  against 
them,  and  sentenced  them  as  rogues  and  vagabonds  to  seven  days  imprisonment  with 
hard  labour. 

Lush  (Poland  with  him),  for  the  respondent.  The  42  Geo.  3,  c.  119,  s.  2,(a) 
prohibits  the  keeping  any  office  or  place  for  drawing  by  numbers  or  figures,  "  or  by 
any  [916]  other  way,  contrivance  or  device  whatsoever,"  any  lottery  not  authorized 
by  parliament.  It  is  therefore  immaterial  what  are  the  means  devised,  and  the  only 
question  is  whether  the  transaction  is  a  lottery,  that  is,  a  scheme  for  the  distribution 
of  prizes.     If  the  tickets  had  been  numbered  there  could  have  been  no  doubt. 

The  Court  then  called  on 

Sleigh,  for  the  appellant.  The  transaction  is  not  a  lottery  within  the  meaning  of 
the  42  Geo.  3,  c.  119.  To  constitute  a  lottery  there  must  be  a  contract  on  the  part 
of  the  proprietor  that,  in  consideration  of  the  money  paid  to  him  by  the  subscribers, 
he  will  distribute  certain  prizes  amongst  them.  In  this  case  the  proprietor  of  the 
rooms  only  contracted  to  furnish  the  purchasers  of  tickets  with  the  proposed  enter- 
tainment ;  and  he  was  under  no  legal  obligation  to  distribute  any  articles  amongst 
them.  [Martin,  B.  Then  how  could  he  fulfil  that  part  of  the  programme  which  says 
that  at  the  conclusion  of  every  entertainment  he  will  distribute  amongst  his  audience 
a  shower  of  gold  and  silver  treasures?]  That  is  a  mere  voluntary  gift  in  return  for 
the  patronage  received.  There  were  no  numbers  on  the  tickets,  and  the  calling  out 
the  numbers  on  the  chairs  was  only  a  matter  of  convenience.  All  the  statutes  relating 
to  lotteries,  from  the  10  &  11  Wm.  3,  c.  17,  to  the  42  Geo.  3,  c.  119,  contemplate  a 
distribution  of  prizes  by  lot  or  chance.  Here  the  proprietor  selects,  according  to  his 
caprice,  the  person  to  whom  he  presents  the  article.  The  definition  of  "  lottery,"  in 
Johnson's  Dictionary,  is  "  a  game  of  chance,  a  sortilege ;  distribution  of  prizes  by 
chance ;  a  play  in  which  lots  are  drawn  for  prizes."  The  words  in  the  43  Geo.  3, 
c.  119,  s.  2,  "or  by  any  other  way,  contrivance,  or  device  whatsoever,"  are  governed 
by  the  antecedent  words  "  by  dice,  lot,  cards,  balls,  or  by  numbers  or  figures." 

[917]  Pollock,  C.  B.  I  apprehend  that  this  is  a  question  of  fact,  and  in  my 
opinion  the  magistrates  have  decided  it  correctly.  If,  as  contended  on  the  part  of 
the  appellant,  there  was  a  mere  undertaking  by  the  proprietor  of  the  rooms  to 

(a)  Enacts:  "That  from  and  after  the  Ist  day  of  July,  1802,  no  person  or 
persons  whatsoever  shall  publickly  or  privately  keep  any  office  or  place  to  exercise, 
keep  open,  shew,  or  expose  to  be  played,  drawn,  or  thrown  at  or  in,  either  by  dice, 
lots,  cards,  balls,  or  by  numbers  or  figures,  or  by  any  other  way,  contrivance,  or  device 
whatsoever,  any  game  or  lottery  called  a  Little  Go,  or  any  other  lottery  whatsoever 
not  authorized  by  parliament,  or  shall  knowingly  suffer  to  be  exercised,  kept  open, 
shewn,  or  exposed  to  be  played,  drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards, 
balls,  or  by  numbers  or  figures,  or  by  any  other  way,  contrivance,  or  device  whatsoever, 
any^such  game  or  lottery,  in  his  or  her  house,  room  or  place,  upon  pain  of  forfeiting, 
for  every  such  offence,  the  sum  of  5001.,  to  be  recovered  in  the  Court  of  Exchequer, 
at  the  suit  of  his  Majesty's  Attorney  General,  and  to  be  to  the  use  of  his  Majesty, 
his  heirs  and  successors ;  and  every  person  so  offending  shall  be  deemed  a  rogue  and 
vagabond  within  the  true  intent  and  meaning  of  an  Act,  passed  in  the  seventeenth 
year  of  the  reign  of  his  late  Majesty  king  George  the  Second,  intituled  An  Act  to 
amend  and  make  more  effectual  the  laws  relating  to  rogues,  vagabonds,  and  other  idle 
and  disorderly  persons,  and  to  houses  of  correction,  and  shall  be  punishable  as  such 
rogue  and  vagabond  accordingly." 
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distribute,  according  to  his  caprice,  various  presents  amongst  the  audience  at  the  close 
of  the  entertainment,  probably  the  public  would  not  go  there.  I  have  no  doubt  that 
not  one  of  the  audience  had  the  least  notion  that  the  proprietor  of  the  rooms  was  to 
give  the  articles  to  any  person  he  pleased ;  but  that  every  one  thought  that  he  had 
a  chance  of  winning  them.  What  was  intended  and  what  the  public  understood  was, 
that  in  some  way  or  other,  either  by  chance,  or  the  numbers  being  called  out,  whether 
by  drawing  or  in  any  other  way,  a  number  of  prizes  should  be  distributed  amongst 
the  audience. 

Martin,  B.  The  magistrates  have  found  that  the  whole  proceeding  was  a  contriv- 
ance to  conceal  the  real  nature  of  the  transaction  ;  that  it  was  in  fact  a  game  or  lottery 
within  the  provisions  of  the  43  Geo.  3,  c.  119,  and  they  convicted  both  defendants. 
The  question  is  whether  there  is  any  evidence  which  justifies  that  conviction.  I  think 
that  the  magistrates  would  have  been  wrong  if  they  had  not  arrived  at  the  conclusion 
which  they  have  done.  The  42  Geo.  3,  c.  119,  s.  2,  declares  that  every  person  shall 
be  deemed  a  rogue  and  vagabond  who  shall  "  keep  any  office  or  place  to  exercise, 
keep  open,  shew,  or  expose  to  be  played,  drawn,  or  thrown  at  or  in,  either  by  dice, 
lots,  cards,  balls,  or  by  numbers  or  figures."  If  the  enactment  had  stopped  there, 
I  should  have  thought  that  in  this  case  there  was  a  sufficient  drawing  by  numbers  or 
figures;  but  it  proceeds  to  say,  "or  by  any  other  way,  contrivance  or  device  what- 
soever." It  is  plain  that  this  was  a  contrivance  or  device,  because  assuming  that  the 
proprietor  of  the  rooms  acted  honestly  and  meant  [918]  to  distribute  these  articles 
amongst  the  audience,  the  fair  way  of  doing  it  would  have  been  by  drawing  the 
numbers  from  a  box.  In  my  opinion,  the  mere  selecting  certain  persons  by  calling 
out  numbers,  so  far  from  not  being  a  lottery  which  is  intended  to  be  prohibited,  is 
somewhat  worse,  for  the  proprietor  might  call  out  the  numbers  of  such  seats  only  as 
were  occupied  by  persons  acting  in  collusion  with  him.  I  am  clearly  of  opinion  that 
the  transaction  is  a  mere  device  for  carrying  into  effect  that  which  the  legislature  has 
expressly  said  shall  not  be  done. 

PiGOTT,  B.     I  am  of  the  same  opinion. 

Determination  of  justices  affirmed. 

Stapleton  v.  Haymen  and  Another.  Jan.  12,  1864. — The  plaintiff  bought  and 
took  possession  of  a  barge.  The  transfer  was  by  bill  of  sale  in  the  statutory 
form,  but,  the  plaintiff  being  under  age,  the  transfer  was  not  registered.  In 
August,  1862,  the  vendor  became  bankrupt.  Subsequently  his  assignees  registered, 
but  at  what  date  did  not  appear.  On  the  3rd  of  September  the  plaintiff  came  of 
age.  On  the  6th  of  November  the  barge  was  seized  by  the  messenger  in  bank- 
ruptcy :  Held,  that  the  assignees  were  liable  for  the  conversion  of  the  barge,  on 
the  ground  that  either  as  against  them  the  property  passed  by  the  bill  of  sale,  or 
the  bankrupt  was  a  trustee  for  the  plaintiff,  and  that  the  action  was  maintainable 
in  the  latter  case  by  virtue  of  the  plaintiff's  possessory  title. 

[S.  C.  33  L.  J.  Ex.  170;  10  Jur.  (N.  S.)  497 ;  12  W.  R.  317  ;  9  L.  T.  655.  Applied, 
The  Two  Ellens,  1871,  L.  R.  3  Adm.  &  Ec.  355  :  affirmed  L.  R.  4  P.  C.  16  If;  Keith 
V.  Burrmvs,  1876,  1  G.  P.  D.  732:  reversed  2  C.  P.  D.  163,  and  2  A.  C.  636. 
Referred  to,  Batthyany  v.  Bmch,  1881,  50  L.  J.  Q.  B.  424;  Von  Fruden  v.  Hull, 
1906,  75  L.  J.  K.  B.  359.     Explained,  Hughes  v.  Sutherlaiid,  1881,  7  Q.  B.  D.  163.] 

Trover  for  a  barge,  sails,  ropes,  &c. 

Pleas  :  First,  not  guilty. 

Second  :  A  traverse  that  the  goods  were  the  plaintiff's. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  Trinity  Term,  1863, 
the  following  facts  appeared :— The  plaintiff  by  bill  of  sale,  dated  the  19th  of  April, 
1862,  under  seal,  and  in  the  form  prescribed  by  the  17  &  18  Vict.  c.  104,  Sched.  E., 
purchased  from  a  person  named  Attwater  for  1001.  a  barge  of  which  the  plaintiff  had 
already  taken  possession  when  the  bill  of  sale  was  executed.  After  the  execution  the 
plaintiff,  accompanied  by  Attwater,  took  the  [919]  bill  of  sale  and  certificate  of  registry 
to  the  Custom  House  at  Rochester  to  get  the  transfer  registered.  The  registrar,  on 
learning  from  the  plaintiff  that  he  was  under  twenty-one  years  of  age,  declined  to 
register  the  transfer,  at  the  same  time  telling  him  that  no  one  could  interfere  with 
his  property  in  the  barge.  The  plaintiff'  came  of  age  on  the  3rd  of  September,  1862. 
In  July,  1862,  Attwater  became  bankrupt,  and  on  the  10th  of  August  the  defendants 
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were  appointed  his  assignees,  and  the  barge  was  subsequently  registered  in  their 
names.  The  proceedings  in  bankruptcy  having  been  transferred  to  the  County  Court 
holden  at  Sheerness,  the  County  Court  bailiff,  acting  as  messenger  in  bankruptcy, 
seized  the  barge  on  the  6th  of  November,  and  sold  it  on  the  17th.  The  precise  date 
when  the  barge  was  registered  in  the  name  of  the  assignees  did  not  appear,  nor 
whether  it  was  before  or  after  the  seizure.  The  plaintiff  had  put  a  new  mainsail  and 
other  fittings  into  the  barge,  for  which  he  had  paid  201.  The  defendants  did  not 
dispute  the  bona  fides  of  the  sale  to  the  plaintiff  by  Attwater. 

On  these  facts  a  verdict  was  entered  for  the  plaintiff  for  1201.,  leave  being 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them,  or  to  reduce  the 
damages  to  201. 

The  Solicitor  General,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to  reduce 
the  damages  to  201.,  on  the  ground  that  the  plaintiff  was  not  the  legal  owner  of  the 
barge ;  against  which 

Joyce  shewed  cause.  The  plaintiff's  possessory  title  is  sufficient  to  enable  him  to 
maintain  this  action,  unless  the  defendants  can  establish  that  they  are  the  real  owners. 
It  is  submitted  however  that  the  plaintiff  is  the  owner,  and  [920]  that  the  property 
in  the  barge  passed  to  him  on  the  execution  of  the  bill  of  sale.  The  defendants 
will  no  doubt  rely  on  Boyson  v.  Gihon  (4  C.  B.  121)  as  a  decision  in  their  favour. 
But  that  case  was  decided  on  the  construction  of  a  repealed  statute  (3  &  4  Wm.  4, 
c.  55),  the  language  of  which  differs  widely  from  the  17  &  18  Vict.  c.  104.  The  3  &  4 
Wm.  4,  c.  55  (sects.  34  and  35),  enacted  that  no  bill  of  sale  should  be  valid  and 
effectual  to  pass  the  property  in  a  ship  or  for  any  other  purpose  until  it  was  registered  ; 
and  when  registered  that  it  should  be  valid  and  effectual.  Therefore  by  that  statute 
registration  was  made  a  condition  precedent  to  the  validity  of  the  bill  of  sale.  But 
under  the  17  &  18  Vict,  c,  104,  it  is  not  so.  By  the  55th  section  of  that  statute,(6)i 
the  property  in  a  ship  passes  immediately  on  the  execution  of  a  bill  of  sale  in  the 
form  which  the  statute  prescribes,  although  the  transferee  cannot  himself  confer  a 
title  until  the  transfer  is  registered.  In  Dixon  v.  Ewart  (3  Mer.  322),  in  the  case  of 
a  ship  at  sea.  Lord  Eldon  was  of  opinion  that  the  bill  of  sale  passed  the  interest, 
and  not  the  subsequent  formalities,  which  were  merely  a  duty  imposed  for  the  com- 
pletion of  the  title.  Secondly,  assume  that  the  legal  interest  did  not  pass  upon  the 
execution  of  the  bill  of  sale.  If  that  be  the  true  view,  then  the  bill  of  sale  operated 
to  create  a  trust  between  the  bankrupt  and  the  plaintiff,  and  a  bare  trust  would 
[921]  not  pass  to  the  assignees.  The  99th  section  (a)  assumes  an  infant  to  be  incapable 
of  making  the  declaration  which  the  56th  section  (b)^  requires  as  a  condition  precedent 

{by  Sect.  55.  "  A  registered  ship,  or  any  share  therein,  when  disposed  of  to  persons 
qualified  to  be  owners  of  British  ships,  shall  be  transferred  by  bill  of  sale ;  and  such 
bill  of  sale  shall  contain  such  description  of  the  ship  as  is  contained  in  the  certificate 
of  the  surveyor,  or  such  other  description  as  may  be  sufficient  to  identify  the  ship  to 
the  satisfaction  of  the  registrar,  and  shall  be  according  to  the  form  marked  E.  in  the 
schedule  hereto,  or  as  near  thereto  as  circumstances  permit,  and  shall  be  executed 
by  the  transferrer  in  the  presence  of  and  be  attested  by  one  or  more  witnesses." 

(a)  Sect.  99.  "  If  any  person  interested  in  any  ship  or  any  share  therein  is,  by 
reason  of  infancy,  lunacy,  or  other  inability,  incapable  of  making  any  declaration 
or  doing  anything  required  or  permitted  by  this  Act  to  be  made  or  done  by  such 
incapable  person  in  respect  of  registry,  then  the  guardian  or  committee,  if  any,  of 
such  incapable  person,  or  if  there  be  none,  any  person  appointed  by  any  Court  or 
Judge  possessing  jurisdiction  in  respect  of  the  property  of  incapable  persons,  upon 
the  petition  of  any  person  on  behalf  of  such  incapable  person,  or  of  any  other  person 
interested  in  the  making  such  declaration  or  doing  such  thing,  may  make  such  declara- 
tion, or  a  declaration  as  nearly  corresponding  thereto  as  circumstances  permit,  and 
do  such  thing  in  the  name  and  on  behalf  of  such  incapable  person ;  and  all  acts 
done  by  substitute  shall  be  as  effectual  as  if  done  by  the  person  for  whom  he  is 
substituted." 

(6)2  Sect.  56.  "  No  individual  shall  be  entitled  to  be  registered  as  transferee  of 
a  ship  or  any  share  therein  until  he  has  made  a  declaration  in  the  form  marked  F. 
in  the  schedule  hereto,  stating  his  qualification  to  be  registered  as  owner  of  a  share 
in  a  British  ship,  and  containing  a  denial  similar  to  the  denial  hereinbefore  required 
to  be  contained  in  a  declaration  of  ownership  by  an  original  owner,"  &c. 
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to  registration  under  the  57th  section. (c)  A  trust  must  necessarily  be  contemplated 
by  the  99th  section,  until  by  virtue  of  that  section  a  substitute  can  be  appointed  who 
is  able  to  comply  with  the  formalities  of  the  statute  on  behalf  of  the  infant.  The 
case  of  Tlie  Liverpool  Borough  Bank  v.  Turner  (1  J.  &  H.  159  ;  and  on  appeal,  2  De 
Gex,  F.  &  J.  502)  is  distinguishable.  Moreover  since  that  case  was  decided  the 
legislature  has  by  express  enactment  recognised  trusts  [922]  arising  under  contracts 
as  well  as  other  equitable  interests  in  ships.  By  the  25  &  26  Vict.  c.  63,  s.  3,  it  is 
declared,  "  that  the  expression  '  beneficial  interest '  whenever  used  in  the  second  part 
of  the  principal  Act  includes  interests  arising  under  contract  and  other  equitable 
interests ;  and  the  intention  of  the  said  Act  is  that,  without  prejudice  to  the  provisions 
contained  in  the  said  Act  for  preventing  notice  of  trusts  from  being  entered  in  the 
register  book  or  received  by  the  registrar,  and  without  prejudice  to  the  powers  of 
disposition  and  of  giving  receipts  conferred  by  the  said  Act  on  registered  owners 
and  mortgagees,  and  without  prejudice  to  the  provisions  contained  in  the  said  Act 
relating  to  the  exclusion  of  unqualified  persons  from  the  ownership  of  British  ships, 
equities  may  be  enforced  against  owners  and  mortgagees  of  ships  in  respect  of  their 
interest  therein,  in  the  same  manner  as  equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property."  Assuming  an  equitable  interest  only  to  have 
passed  by  the  bill  of  sale,  the  plaintiflf  relies  for  the  maintenance  of  this  action  on  his 
possessory  title.  The  assignees  make  out  no. answer,  unless  they  can  shew  a  title 
both  legal  and  equitable.  He  also  referred  to  Duncan  v.  Tindall  (13  C.  B.  258)  and 
Hughes  v.  Morris  (2  De  Gex,  M.  &  G.  349). 

The  Solicitor  General  and  F.  J.  Smith,  in  support  of  the  rule.  The  question  here 
involved  is,  whether,  by  the  passing  of  the  17  &  18  Vict.  c.  104,  the  policy  previously 
enforced  during  a  long  period  of  years,  under  successive  statutes,  and  established  by 
a  series  of  judicial  decisions,  has  been  deliberately  departed  from.  That  policy  was 
to  recognize  no  title  to  British  ships  except  that  which  appeared  on  the  register.  The 
omission  of  negative  terms,  which  is  the  only  alteration  in  the  language  employed 
by  the  legislature,  will  [923]  not  induce  the  Court  to  vary  the  whole  scope  of  ante- 
cedent legislation,  when  the  act  contains  no  other  indication  of  change  as  regards  the 
policy  of  enforcing  registration.  The  17  &  18  Vict.  c.  104,  s.  57,  imperatively  requires 
that  the  transferee  shall  register.  Whether  the  assignees  had  registered  under  the 
60th  section  before  the  seizure  does  not  distinctly  appear,  but  their  title  when  regis- 
tered related  back  to  the  act  of  bankruptcy.  The  authorities  are  strongly  in  the 
defendants'  favour.  Boyson  v.  Gibson  (4  C.  B.  121)  in  its  facts  bears  the  closest 
resemblance  to  the  present  case.  2'he  Liverpool  Borough  Bank  v.  Turner  (1  J.  &  H. 
159,  170),  a  decision  of  Vice  Chancellor  Wood,  which,  on  appeal,  was  affirmed  by  the 
Lord  Chancellor  (2  De  Gex,  F.  &  J.  502,  508),  is  an  authority  that  since  the  passing 
of  the  16  &  17  Vict.  c.  104,  the  policy  of  the  legislature  as  to  registration  has  under- 
gone no  alteration.  [Martin,  B.  The  Liverpool  Boiwigh  Bank  v.  Turner  has  no  bearing 
on  the  present  case,  since  there  it  clearly  could  not  have  been  contended  that  the 
statutory  form  of  transfer  had  been  adopted.]  On  the  broader  question  as  to  registra- 
tion the  opinions  of  Vice  Chancellor  Wood  and  Lord  Campbell,  C,  are  express  that 
there  has  been  no  change  of  policy.  In  pronouncing  judgment  the  Vice  Chancellor 
said  (1  J.  &  H.  159,  170) :  "The  question  is  whether  any  indication  can  be  found  of 
an  intention  to  alter  what  had  previously  been  the  national  policy  with  respect  to 
shipping.  I  can  find  in  the  whole  Act  no  trace  of  such  an  intention."  And  Lord 
Campbell  in  affirming  the  Vice  Chancellor's  decision,  after  commenting  on  the  import- 
ance attached  by  the  legislature  to  the  disclosure  of  the  ownership  in  British  ships, 
said  (2  De  Gex,  F.  &  J.  502,  508) :  "  The  state  can  only  attain  the  desired  information 
by  the  register  disclosing  the  names  of  the  true  owners  and  by  the  register  being 
considered  by  the  state  the  only  evidence  of  ownership.     To  acknowledge  the  title  of 

(c)  Sect.  57.  "  Every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of  any 
share  therein,  when  duly  executed,  shall  be  produced  to  the  registrar  of  the  port  at 
which  the  ship  is  registered,  together  with  the  declaration  hei-einbefore  required  to 
be  made  by  a  transferee ;  and  the  registrar  shall  thereupon  enter  in  the  register  book 
the  name  of  the  transferee  as  owner  of  the  ship  or  share  comprised  in  such  bill  of 
sale,  and  shall  indorse  on  the  bill  of  sale  the  fact  of  such  entry  having  been  made, 
with  the  date  and  hour  thereof ;  and  all  bills  of  sale  of  any  ship  or  shares  in  a  ship 
shall  be  entered  in  the  register  book  in  the  order  of  their  production  to  the  registrar." 
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a  totally  [924]  different  set  of  owners  from  that  represented  in  the  register  would,  I 
think,  be  at  variance  with  the  policy  and  a  violation  of  the  enactments  of  the  legis- 
lature." [Martin,  B.  Suppose  that  before  a  reasonable  time  had  elapsed  for  registra- 
tion by  the  vendee  the  vendor  became  bankrupt.]  A  delay  in  registering  is  at  the 
peril  of  the  vendee.  As  to  second  point,  the  authorities  shew  that  a  Court  of  equity 
will  not  recognise  trusts  in  British  ships  arising  out  of  contracts :  Hughes  v.  Morrvi 
(2  De  Gex,  M.  &  G.  349),  and  The  Liverpool  Baiough  Bank  v.  Turn&r  (1  J.  &  H.  159 ; 
and  on  appeal,  2  De  Gex,  F.  &  J.  502).  Moreover  a  mere  equitable  interest  will 
not  entitle  the  plaintiff  to  sue.  [Martin,  B.  The  assignees  must  shew  a  legal  and 
equitable  title.  If  they  do  not,  the  plaintiff  can  sue  by  virtue  of  his  possession.] 
They  also  referred  to  17  &  18  Vict.  c.  104,  s.  58 ;  Ex  parte  Yallop  (15  Ves.  60)  ;  Ex 
parte  Matthews  (2  Ves.  Sen.  272). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  which  has  been  obtained  to 
reduce  the  damages  to  201.  should  be  discharged.  I  should  feel  great  reluctance  in 
dissenting  from  the  opinions  of  such  high  authorities  as  Lord  Campbell  and  Vice 
Chancellor  Wood  if  that  were  necessary.  But  after  the  decision  in  The  Liverpool 
Bm-ough  Bank  v.  Turner  (1  J.  &  H.  159;  and  on  appeal,  2  De  Gex,  F.  &  J.  502)  it 
was  feared  that  the  rights  of  the  vendee  of  a  ship  might  be  defeated  after  he  had  paid 
the  purchase  money  by  the  bankruptcy  of  his  vendor.  The  legislature  intervened, 
and  by  express  enactment  gave  effect  to  the  equities  arising  out  of  contracts.  In  the 
present  case  the  ship  was  bought  by  the  plaintiff;  the  price  paid,  and  the  proper 
documents  taken  to  the  Custom  House.  There  the  plaintiff  was  informed  that  until 
he  came  of  age  he  could  not  be  registered,  and  with  this  information  be  went  away 
satisfied.  The  [925]  bankrupt  is  under  these  circumstances,  in  my  opinion,  a  trustee 
for  the  plaintiff. 

Martin,  B.  So  far  from  thinking  that  in  discharging  this  rule  we  are  departing 
from  the  principle  of  the  cases  which  have  been  cited,  I  consider  they  were  correctly 
decided.  But  there  are  two  grounds  on  which,  in  my  opinion,  this  rule  should  be 
discharged.  In  the  first  place,  apart  from  the  provisions  of  the  25  &  26  Vict.  c.  63, 
I  think  that,  on  the  true  construction  of  the  17  &  18  Vict.  c.  104,  the  plaintiff  is 
entitled  to  maintain  this  action.  That  Act  requires  the  transfer  to  be  by  bill  of  sale 
in  a  prescribed  form.  The  transfer  here  was  by  bill  of  sale.  It  was  in  the  statutory 
form,  and  upon  its  execution  I  think  the  property  vested  ;  for  although  the  plaintiff 
could  not  himself  have  transferred  (since  the  person  to  transfer  is  the  person  on  the 
register),  yet,  as  against  the  bankrupt  and  his  assignees,  the  plaintiff  acquired  a  good 
legal  title.  It  is  possible  that  the  bankrupt,  or  his  assignees  when  registered,  might, 
if  they  had  been  disposed  to  act  dishonestly,  have  conferred  a  valid  title  on  a  bon4 
fide  purchaser.  But  that  they  did  not  do ;  and  to  do  what  they  did,  viz.,  resume 
possession  themselves,  they  had  no  power. 

Secondly,  assuming  the  legal  interest  did  not  pass,  the  25  &  26  Vict.  c.  63,  s.  3, 
applies.  The  bankrupt  when  he  sold  the  barge  and  received  the  purchase  money 
became  a  trustee  for  the  plaintiff.  Now  a  bare  trust  does  not  pass  to  a  bankrupt's 
Jissignees,  who  must  shew  themselves  entitled  equitably  as  well  as  legally.  But  in 
this  they  fail.     The  plaintiff  can  therefore  sue  by  virtue  of  his  possession. 

PiGOTT,  B.,  concurred. 

Rule  discharged. 


[926]  Whittaker  and  Others  v.  Jackson  et  Uxor.  Jan.  26,  1864. — In  trespass 
by  A.  against  B.  for  breaking  and  entering  A.'s  land  and  building  thereon  a  wall 
and  cornice,  the  issue  on  the  plea  of  liberum  tenementum  was  found  in  B.'s  favour. 
In  a  subsequent  action  by  B.'s  devisees  against  A.  and  wife,  the  plaintiffs  declared 
for  an  injury  to  their  reversion  by  the  wife  in  pulling  down  part  of  a  wall  and 
cornice  built  on  land  in  occupation  of  the  plaintiffs'  tenant  and  described  as  in 
the  former  action.  The  defendants  by  their  plea  denied  that  the  reversion  was 
the  plaintiffs'.  At  the  trial,  the  plaintiffs  having  put  the  record  of  the  former 
action  in  evidence,  the  defendants  ;idmitted  that  the  wife  had  no  title  but  her 
husband's,  but  proposed  to  shew  that  in  the  former  action  the  land  overhung  by 
the  cornice  was  not  in  litigation  :  Held  :  First,  that  the  plaintiffs  could  not  have 
replied  to  the  plea  by  way  of  estoppel. — Secondly,  that  the  record  was  conclusive 
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as  to  the  title  to  the  land  overhung  by  the  cornice  at  the  period  to  which  the 
plea  of  liberum  tenementum  referred,  and  that  the  evidence  tendered  was  rejected 
rightly  :  Martin,  B.,  dubitante. 

[S.  C.  33  L.  J.  Ex.  181 ;  11  L.  T.  155.] 

The  first  count  of  the  declaration  charged  a  trespass  by  the  defendant,  Mary  Ann 
Jackson,  in  breaking  and  entering  certain  land  of  the  plaintiffs,  situate  in  the  township 
of  Blackley,  in  the  parish  of  Manchester,  in  the  county  of  Lancaster,  abutting  on  the 
east  upon  land  of  the  defendant  Enoch  Jackson,  to  wit,  upon  a  certain  passage,  foot- 
way, or  entry  of  the  said  defendant,  and  on  the  other  sides  upon  other  land  of  the 
plaintiffs  ;  and  in  cutting  away  part  of  a  wall  and  cornice  built  thereon. 

The  second  count  stated  that  the  said  defendant,  M.  A.  Jackson,  broke  and  entered 
certain  other  land,  to  wit,  certain  land  of  the  same  description  as  the  land  mentioned 
in  the  first  count  as  being  land  of  the  plaintiffs,  the  said  land  then  being  in  the  occupa- 
tion of  a  certain  tenant  of  the  plaintiffs,  the  reversion  of  and  in  the  same  land,  subject 
to  the  said  tenancy,  then  and  still  belonging  to  the  plaintiffs ;  and  the  said  defendant, 
M.  A.  Jackson,  cut  away,  broke  to  pieces  and  pulled  down  a  certain  part  of  a  certain 
wall  and  cornice  theretofore  built,  and  then  being  upon  the  said  land  so  in  the  occupa- 
tion of  the  said  tenant  of  the  plaintiffs,  and  forming  the  eastern  wall  of  a  certain 
dwelling-house  in  the  occupation  of  the  said  tenant  of  the  plaintiffs,  the  reversion  of 
and  in  the  same  dwelling-house,  subject  to  the  said  tenancy,  then  and  still  belonging 
to  the  plaintiffs ;  whereby  [927]  the  plaintiffs'  said  reversion  was  and  is  greatly  injured 
and  prejudiced. 

Pleas.     First,  not  guilty. 

Second,  to  first  count.  That  the  said  land  was  not  the  land  of  the  plaintiffs,  as 
alleged. 

Third,  to  the  second  count.  That  the  reversion  of  and  in  the  said  land  did  not 
belong  to  the  plaintiffs,  as  alleged.     Issues  thereon. 

At  the  trial,  before  Mellor,  J.,  at  the  Liverpool  Summer  Assizes,  1863,  the 
following  facts  appeared  : — The  plaintiffs  claimed  the  locus  in  quo  as  the  devisees  of 
Job  Raisin,  and  in  support  of  his  title  gave  in  evidence  a  judgment  in  a  former  action 
of  trespass,  brought  in  1854,  against  Job  Eaisin  by  the  now  defendant  Enoch  Jackson. 
The  declaration  in  that  action  stated  that  the  (then)  defendant  broke  and  entered 
certain  land  of  the  (then)  plaintiff  situate  in  the  township  of  Blackley,  within  the 
parish  of  Manchester,  in  the  county  of  Lancaster  abutting  on  the  north  and  south 
upon  land  of  the  (then)  plaintiff,  on  the  east  upon  land  and  premises  of  the  (then) 
plaintiff  in  the  several  occupations  of  &c.,  and  on  the  west  upon  the  land  of  the  (then) 
defendant,  and  built  thereon  a  certain  wall  and  cornice  forming  the  eastern  wall  of  a 
certain  dwelling-house  (then)  in  the  occupation  of  &c.,  and  by  so  doing  so  greatly 
narrowed  a  certain  passage,  footway  or  entry  of  the  (then)  plaintiff  as  to  render  the 
same  less  useful  and  convenient  for  the  purposes  for  which  it  was  originally  intended. 
The  pleas  to  this  declaration  were  :  First,  not  guilty.  Secondly  :  that  the  said  land 
was  not  the  (then)  plaintiffs  as  alleged.  Thirdly  :  that  the  said  land  at  the  times  of 
the  committing  of  the  said  alleged  trespasses  was,  and  still  was  the  land  and  freehold 
of  the  (then)  defendant.  The  jury  found  for  the  then  plaintiff  on  the  first,  and  for 
the  then  defendant  on  the  second  and  third  issues ;  and  judgment  was  signed  for  the 
then  defendant  on  the  24th  of  April,  1856. 

[928]  Evidence  was  given,  on  the  part  of  the  plaintiffs,  of  the  identity  of  the  locus 
in  quo  in  the  two  actions.  It  was  proved  that  the  plaintiffs  were  Job  Raisin's 
devisees ;  that  the  house  from  the  eastern  wall  of  which  the  cornice  had  been  cut 
away  was  in  the  occupation  of  the  plaintiffs'  tenant,  and  that  the  cornice  had  been  cut 
away  by  order  of  the  defendant  Mary  Anne.  Evidence  was  also  given  that  the  wall 
and  cornice  had  remained  in  the  same  condition  since  the  time  when  they  were  built. 

On  the  part  of  the  defendants  the  identity  of  the  locus  in  quo  was  not  denied ; 
and  it  was  admitted  that  the  defendant  Mary  Anne  had  no  justification  of  the  acts 
complained  of  except  under  her  husband's  title,  and  that  the  husband  had  acquired 
no  new  title  since  the  former  action.  The  defendants'  counsel  proposed  to  give 
evidence  that  the  right  to  the  land  overhung  by  the  cornice  was  never  litigated  in  the 
former  action,  contending  that  the  pleadings  in  the  former  action  raised  no  issue  as  to 
that  land,  and  that,  if  they  did,  the  estoppel  should  here  have  been  pleaded. 
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The  learned  Judge  ruled  that  the  defendants  were  estopped  from  shewing  that  so 
much  of  the  passage  as  the  cornice  overhung  was  not  the  land  of  Job  Raisin  when  the 
former  action  was  brought,  and  rejected  the  proposed  evidence  as  to  what  took  place 
at  the  former  trial.  A  verdict  was  thereupon  entered  for  the  plaintiffs  upon  the 
issues  raised  by  the  pleas  to  the  second  count. 

Manisty,  in  Michaelmas  Term,  1863,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  misdirected  the  jury  by  ruling  that  the  defendants 
were  estopped  from  giving  evidence  upon  the  issue  raised  by  the  third  plea;  against 
which 

E.  James  and  C.  Hutton  shewed  cause  (January  19).  [929]  First,  the  judgment 
in  the  former  action  could  not  have  been  replied  here  by  way  of  estoppel.  If  so,  the 
authorities  establish  that  upon  the  questions  in  issue  in  that  action  the  judgment,  as 
between  parties  and  privies,  is  conclusive  in  evidence.  Here  therefore,  as  between 
the  plaintiffs  and  defendants,  the  verdict  in  the  former  action  on  the  plea  of  liberum 
tenementum  is  conclusive  as  to  the  title  to  the  land  at  the  time  to  which  that  plea 
refers.  The  subsequent  title  was  proved  by  the  plaintiffs,  and  not  controverted  by 
the  defendants.  [Martin,  B.  Is  it  contended  that  the  female  defendant  is  bound  by 
her  husband's  estoppels'!]  The  female  defendant  made  herself  privy  to  the  record, 
and  was  concluded  by  it,  when  once  it  was  admitted  that  she  was  not  relying  on  any 
other  title  than  her  husband's.  The  rule  that  a  judgment  obtained  in  a  former  action 
between  the  same  parties  or  their  privies,  and  in  which  the  same  questions  were  in 
issue,  is  in  pleading  a  bar  and  in  evidence  conclusive,  is  subject  no  doubt  to  the 
modification  that  it  is  only  conclusive  in  evidence  if  there  was  no  opportunity  of 
pleading  the  estoppel  -.  Notes  to  The  Duchess  of  Kingston's  case  (2  Smith's  Lead.  Cas. 
p.  672,  5th  ed.),  and  Fooght  v.  Winch  (2  B.  &  Aid.  662),  and  Doe  v.  Huddart  (2  C.  M. 
&  K.  316),  there  cited.  Here  there  was  no  opportunity.  [Martin,  B.,  referred  to 
h/rd  Feversham  v.  Emerson  (11  Exch.  385).]  In  that  case  the  plea  to  which  the 
Court  held  that  the  estoppel  might  have  been  replied  was  a  plea  of  liberum  tenementum. 
But  the  trespass  here  is  the  female  defendant's  trespass,  and  her  husband  is  only 
joined  in  the  action  for  conformity.  If  by  her  plea  the  female  defendant  had  shewn 
that  she  was  relying  on  her  husband's  title  the  estoppel  might  have  been  replied. 
But  under  the  plea  of  not  possessed  it  could  not  be  predicted  that  she  was  not 
setting  up  an  independent  title. 

[930]  Upon  the  second  point,  viz.,  that  the  land  now  in  dispute  was  not  in  dispute 
in  the  former  action,  it  is  submitted  that  the  record  of  the  former  action  is  decisive 
that  the  title  to  the  land  overhung  by  the  cornice  was  there  in  issue.  The  maxim 
"Cujus  est  solum,  ejus  est  usque  ad  coelum  "  applies,  and  trespass,  not  case,  is  the 
appropriate  remedy  whether  the  encroachment  be  on  the  land  or  above  it.  [Martin,  B. 
The  law  requires  that  an  estoppel  should  be  certain  to  every  intent.  The  question 
here  is  what  the  word  land  means  in  the  original  declaration.]  The  word  land  in  the 
original  declaration  applies  to  the  whole  space  covered  by  wall  and  cornice.  If  the 
verdict  had  not  passed  for  the  whole  space,  the  issues  would  have  been  entered 
distributively.  [Pollock,  C.  B.  Suppose  the  original  declaration  had  alleged  that 
the  defendant  had  built  an  arch  upon  the  plaintiff's  land,  could  it  be  contended  that 
the  meaning  of  the  word  "  land  "  was  restricted  to  the  space  on  which  the  abutments 
rested  ?]  It  clearly  could  not.  They  also  referred  to  The  Queen  v.  The  Inhabitants  of 
Haughton  (1  E.  &  B.  501). 

J.  H.  Russell  (Manisty  with  him),  in  support  of  the  rule.  The  question  here 
involved  is  whether  it  appears  clearly  and  beyond  all  doubt  by  the  record  of  the 
former  action  that  the  same  matter,  which  is  now  in  issue,  was  in  issue  in  that  action. 
For  it  is  not  sufficient  that  it  might  have  been  so  :  2  Smith's  Lead.  Cas.,  5th  ed.  p.  669. 
In  Outram  v.  Morewood  (3  East,  346,  362)  Lord  EUenborough,  in  delivering  judgment, 
said  that  a  party  is  estopped  as  to  the  very  issue  found  against  him,  but  not  as  to 
other  matters  consistent  therewith.  Now  it  is  consistent  with  the  original  declaration 
that  the  cornice  which  it  mentions  is  not  the  same  as  the  cornice  mentioned  in  the 
present  declaration,  or  that  since  the  date  of  the  former  action  the  cornice  has  been 
widened.  [Chan-[931]-nell,  B  The  plaintiffs  gave  evidence  that  no  alteration  had 
taken  place  in  the  state  of  the  wall  or  cornice,  and  the  defendants  did  not  offer 
to  contradict  that  evidence.]  The  defendants  proposed  to  shew  that  in  the  former 
itction  the  right  to  the  land  overhung  by  the  cornice  was  not  really  in  litigation.  The 
pleadings  in  that  action  did  not  admit  of  that  right  being  litigated.      Where  the 
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encroachment  is  not  upon  the  land,  but  above  it,  trespass  does  not  lie,  but  an  action 
on  the  case  must  be  brought  for  the  nuisance.  Again,  the  trespass  for  which  this 
action  is  brought  was  the  female  defendant's  trespass,  and  is  so  laid,  and  as  against 
her  the  record,  to  which  she  was  neither  party  nor  privy,  was  not  conclusive.  It  must 
be  conceded  however  that,  at  the  trial,  the  defendants  were  not  prepared  with  proof 
of  any  other  title  than  the  husband's. 

Pollock,  C  B.  I  am  of  opinion  that  this  rule,  which  was  obtained  on  the  ground 
that  at  the  trial  evidence  was  improperly  rejected,  should  be  discharged.  The  record, 
which  it  was  sought  to  contradict,  would  in  my  judgment  have  been  a  clear  estoppel 
if  it  could  have  been  so  pleaded,  but,  as  it  could  not,  it  was  conclusive  in  evidence. 
The  object  of  the  defendants  was  to  litigate  a  second  time  that  which  had  been 
already  decided,  and  the  learned  Judge  being  of  opinion  that  it  could  not  be  done, 
rightly  rejected  the  evidence. 

Martin,  B.  I  do  not  differ  from  the  judgment  of  the  Court,  first,  because  the 
doubt  which  I  entertain  may  be  without  foundation,  and,  secondly,  because  the  result 
of  a  new  trial  would  certainly  be  the  same.  But  I  think  there  is  some  ground  for 
the  contention  that  as  to  the  cornice  there  is  no  estoppel.  The  land  to  which  the  plea 
in  the  [932]  first  action  refers  (construing  it  strictly,  as  the  rule  of  law  requires  that 
estoppels  should  be  construed),  is  the  land  alleged  in  the  declaration  to  be  broken  and 
entered.  But  as  to  the  land  overhung  by  the  cornice,  the  plea  avers  nothing :  and 
therefore  as  to  that  land  there  appears  to  me  to  be.no  estoppel. 

Channell,  B.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  declara- 
tion, so  far  as  is  material,  is  the  same  in  substance  as  the  declaration  in  the  former 
action,  except  that  there  is  a  change  in  the  names  of  the  parties,  and  their  position  as 
plaintiffs  and  defendants  is  reversed. 

Now  the  ground  on  which  this  rule  has  been  obtained  is  that  at  the  trial  certain 
evidence  was  improperly  rejected. 

First,  therefore  it  is  necessary  to  ascertain  what  that  evidence  was.  If  at  the  trial 
the  Judge  had  rejected  evidence  to  shew  that  the  cornice  was  new,  or  that  it  had  been 
enlarged,  or  that  the  estate  of  Raisin  (the  defendant  in  the  former  action)  had  not 
vested  in  the  plaintiffs,  I  should  have  been  of  opinion  that  such  evidence  had  been 
improperly  rejected.  But  I  do  not  collect  that  on  these  points  the  Judge  excluded 
any  evidence.  He  treated  them  as  matters  not  in  dispute  between  the  parties.  But 
the  evidence  which  he  did  reject  was  evidence  tendered  by  the  defendants  for  the 
purpose  of  reopening  a  question  which,  as  appeared  by  the  record  of  the  former  action, 
had  been  before  decided.  It  appears  to  me  clear  that  this  estoppel  could  not  have 
been  pleaded,  and  that,  when  by  extrinsic  evidence  the  record  of  the  former  action 
was  made  to  apply  to  this  case,  it  operated  as  matter  of  estoppel,  and  not  as  matter  for 
the  consideration  of  the  jury.  The  declaration  in  the  former  action  charges  the  defen- 
dant in  that  action  with  breaking  and  entering  the  land  of  the  plaintiff,  and  [933]  upon 
that  land  (as  I  read  the  declaration)  building  a  wall  and  cornice.  And  the  plea  to  that 
declaration  is,  that  the  said  land  was  the  land  and  freehold  of  the  defendant.  The 
plaintiffs'  evidence  further  shewed  that,  with  the  single  exception  of  cutting  down  the 
cornice,  the  same  state  of  things  had  continued  afterwards  without  any  alteration. 
No  evidence  was  offered  by  the  defendants  to  shew  that  it  had  not.  As  to  this  part 
of  the  case  therefore  no  question  arises.  But  upon  the  point  on  which  evidence  was 
offered  by  the  defendants  and  rejected,  I  am  of  opinion  that  the  rejection  of  the 
evidence  was  right. 

PiGOTT,  B.  I  think  this  was  a  good  estoppel.  The  question  is  what  was  the  land 
really  in  litigation  in  the  former  action,  and  what  land  did  the  jury  there  find  to  be 
the  land  of  the  defendant  1  My  reading  of  the  pleadings  in  that  action  is,  that  the 
defendant  there  contended  that  not  only  the  land  on  which  the  wall  was  built  was  his, 
but  also  the  land  on  which  the  cornice  was  built,  and  that  the  jury  so  found.  I  think 
the  cornice  cannot  be  treated  as  a  mere  adjunct  to  the  wall. 

Rule  discharged. 

[934]  Sleeman  and  Others  v.  Barrett  and  Another,  Executors  of  Bennett. 
Jan.  22,  1864. — "Butty  colliers  "  working  in  partnership  under  a  verbal  contract 
with  the  owner  of  a  colliery,  and  paid  by  the  yard  and  ton  and  sometimes  by  the 
day,  and,  though  not  allowed  to  underlet  the  work  or  leave  it,  employing  others 
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to  assist  them  for  whose  wages  they  are  responsible,  are  not  artificers  performing 
labour  for  wages  within  the  meaning  of  the  Truck  Act,  1  &  2  Wm.  4,  c,  37. 

[S.  C.  33  L.  J.  Ex.  153 ;  10  Jur.  (N.  S.)  476 ;  12  W.  R.  411 ;  9  L.  T.  834. 
Referred  to,  Street  v.  Williams,  [1914]  3  K.  B.  541.] 

Declaration  against  the  defendants  as  executors  of  Timothy  Bennett  for  work  done 
and  materials  provided  for  the  testator,  and  on  accounts  stated  between  the  plaintiffs 
and  the  testator. 

Pleas :  First,  never  indebted.  Second :  Payment.  Third  :  Satisfaction  and  dis- 
charge by  the  testator's  delivery  to  the  plaintiffs,  and  by  their  acceptance  of  divers 
goods.  Fourth :  Satisfaction  and  discharge  by  the  testator's  payment  of  divers 
monies  to  the  plaintiffs'  use,  and  by  their  acceptance  of  such  payment  as  a  satisfaction 
and  discharge.  Fifth  :  Set-off  for  goods  sold  and  delivered,  work  done  and  materials 
provided,  money  lent,  and  money  paid  to  the  plaintiffs'  use,  by  the  testator,  and  on 
accounts  stated  between  the  plaintiffs  and  the  testator. 

At  the  trial,  before  Channell,  B.,  at  the  Gloucestershire  Spring  Assizes,  1863,  the 
following  facts  appeared : — The  defendants  were  the  executors  of  Timothy  Bennett, 
the  owner  of  a  colliery.  The  plaintiffs  were  four  "  butty  colliers,"  working  together 
in  partnership.  Prior  to  1859  the  defendants  had  worked  for  Bennett  in  his 
colliery  for  several  years  continuously.  In  1859  they  dissolved  partnership.  The 
present  claim  was  for  work  done  during  the  three  years  next  preceding  the  dis- 
solution. The  agreements  under  which  the  work  was  done  were  oral,  and  made 
with  the  testator  or  his  bailiff.  The  work,  which  principally  consisted  of  making 
roads  in  the  mines,  and  getting  the  coal,  was  paid  for  by  the  yard  and  by  the  ton ; 
but  where  the  nature  of  the  work  did  not  admit  of  these  modes  of  payment  it  was 
paid  for  by  the  day. 

[935]  Upon  the  question  whether  the  plaintiffs  worked,  or  were  bound  by  their 
contract  to  work,  personally,  the  evidence  of  the  plaintiff  Sleeman,  which  was  not 
contradicted,  was  in  substance  as  follows : — The  plaintiffs  worked  themselves  like 
ordinary  workmen,  and  this  is  the  practice  of  butty  colliers.  They  also  employed 
men  to  work  under  them.     They  were  to  do  the  work  as  they  liked. 

On  cross-examination  Sleeman  stated  that,  if  the  work  was  done  to  the  satisfaction 
of  the  bailiff,  he  would  not  care  by  whose  hands  it  was  done ;  but  that  the  plaintiffs 
were  not  allowed  to  leave  the  work,  and  go  to  work  elsewhere. 

The  plaintiffs  understood  they  were  not  to  underlet  the  work,  though  nothing  to 
that  effect  had  expressly  passed  between  them  and  Bennett. 

The  mode  of  settlement  was  as  follows : — Pay  days  were  held  once  a  month. 
Before  pay  day  the  defendants  furnished  Bennett's  pay  clerk  with  a  note  of  the  work, 
from  which  a  pay  bill  was  made  out.  The  pay  bill  shewed  on  one  side  the  value  of 
the  work  done,  and  on  the  other  side  deductions  for  cash  advanced  and  goods  supplied 
by  Bennett  to  the  plaintiffs.  The  goods  consisted  of  gunpowder  and  oil,  used  in  the 
works,  and  also  of  malt  meal  and  coal.  In  addition  to  the  deductions  which  appeared 
in  the  pay  bill,  deductions  were  made  for  articles  supplied  to  the  plaintiffs  and  their 
men  at  a  grist  mill  belonging  to  a  person  named  Winkle,  and  for  which  Bennett  paid. 
The  invoice  of  these  articles  was  produced  on  pay  day  along  with  the  pay  bill,  and, 
after  the  deductions  had  been  made  which  appeared  by  the  pay  bill  and  invoice,  the 
plaintiffs  received  the  balance.  There  was  no  order  or  contract  in  writing  for  any  of 
the  above  deductions. 

It  was  admitted  by  the  defendants  that  work  had  been  done  during  the  three 
years  next  preceding  the  dissolution  [936]  amounting  in  value  to  12321.  78.  5d.  It 
was  admitted  by  the  plaintiffs  that  they  had  received  5161.  4s.  8d.  in  cash,  and  that 
if  all  the  deductions  claimed  by  the  defendants  were  by  law  allowable  they  could 
not  recover. 

The  defendants'  counsel  objected  that  the  plaintiffs  were  not  artificers  within  the 
meaning  of  the  1  &  2  Wm.  4,  c.  37. 

By  consent,  a  verdict  was  entered  for  the  defendants  subject  to  the  opinion  of  the 
Court  upon  the  facts  and  evidence,  the  plaintiffs  to  have  leave  to  move  for  that  purpose, 
and  the  Court  to  be  at  liberty  to  draw  such  inferences  as  a  jury  might  draw. 

Huddleston,  in  Easter  Term,  1863,  obtained  a  rule  nisi  accordingly,  to  enter  the 
verdict  for  the  plaintiffs  for  1 2321.  78.  5d.,  or  such  sum  as  the  Court  should  direct,  on 
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the  ground  that,  upon  the  evidence  given  and  the  admissions  made  on  the  trial  of  the 
cause,  the  plaintiffs  were  entitled  to  recover  from  the  defendants  the  said  sum. 

Gray  (Gough  with  him)  shewed  cause.  (Nov.  21,  1863,  Jan.  22,  1864.)  The 
plaintiffs  are  not  artificers  within  the  meaning  of  the  1  &  2  Wm.  4,  c.  37,  whether  the 
language  of  the  Act  be  regarded,  or  the  authorities.  First,  as  to  the  language  of  the 
Act.  It  clearly  points  to  an  artificer  who  is  paid  by  wages  for  his  personal  labour. 
The  first  five  sections  shew  this.(a)'  They  invariably  refer  to  the  [937]  wages  and 
labour  of  a  particular  artificer.  Looking  at  the  nature  and  magnitude  of  this  contract 
it  is  clear  the  plaintifis  were  not  artificers  paid  by  wages.  Part  of  their  remuneration 
was  profit  derived  from  the  employment  of  other  persons.  No  privity  existed  between 
the  defendants  and  the  men  in  the  employment  of  the  plaintiffs.  But  as  [938]  between 
these  men  and  the  plaintiffs  the  Act  applies.  It  will  perhaps  be  argued  that  the  inter- 
pretation of  the  word  "  wages  "  in  the  25th  section  (a)^  extends  its  meaning :  but  the 

(ay  Section  1,  after  reciting  that  "  it  is  necessary  to  prohibit  the  payment,  in  certain 
trades,  of  wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm ; "  enacts  : 
"  That  in  all  contracts  hereafter  to  be  made  for  the  hiring  of  any  artificer  in  any  of 
the  trades  hereinafter  enumerated,  or  for  the  performance  by  any  artificer  of  any 
labour  in  any  of  the  said  trades,  the  wages  of  such  artificer  shall  be  made  payable  in 
the  current  coin  of  this  realm  only,  and  not  otherwise ;  and  that  if  in  any  such  contract 
the  whole  or  any  part  of  such  wages  shall  be  made  payable  in  any  manner  other  than 
in  the  current  coin  aforesaid,  such  contract  shall  be  and  is  hereby  declared  illegal, 
null  and  void." 

Section  2  enacts ;  "  That  if  in  any  contract  hereafter  to  be  made  between  any 
artificer  in  any  of  the  trades  hereinafter  enumerated,  and  his  employer,  any  provision 
shall  be  made  directly  or  indirectly  respecting  the  place  where,  or  the  manner  in  which, 
or  the  person  or  persons  with  whom,  the  whole  or  any  part  of  the  wages  due  or  to 
become  due  to  any  such  artificer  shall  be  laid  out  or  expended,  such  contract  shall  be 
and  is  hereby  declared  illegal,  null  and  void." 

Section  3  enacts :  *'  That  the  entire  amount  of  the  wages  earned  by  or  payable 
to  any  artificer  in  any  of  the  trades  hereinafter  enumerated,  in  respect  of  any  labour 
by  him  done  in  any  such  trade,  shall  be  actually  paid  to  such  artificer  in  the  current 
coin  of  this  realm,  and  not  otherwise ;  and  every  payment  made  to  such  artificer  by 
his  employer,  of  or  in  respect  of  any  such  wages,  by  the  delivering  to  him  of  goods, 
or  otherwise  than  in  the  current  coin  aforesaid,  except  as  hereinafter  mentioned,  shall 
be  and  is  hereby  declared  illegal,  null  and  void." 

Section  4  enacts  :  "  That  every  artificer  in  any  of  the  trades  hereinafter  enumerated 
shall  be  entitled  to  recover  from  his  employer  in  any  such  trade,  in  the  manner  by  law 
provided  for  the  recovery  of  servants'  wages,  or  by  any  other  lawful  ways  and  means, 
the  whole  or  so  much  of  the  wages  earned  by  such  artificer  in  such  trade  as  shall  not 
have  been  actually  paid  to  him  by  such  his  employer  in  the  current  coin  of  this  realm." 

Section  5  enacts :  "  That  in  any  action,  suit,  or  other  proceeding  to  be  hereafter 
brought  or  commenced  by  any  such  artificer  as  aforesaid,  against  his  employer  for  the 
recovery  of  any  sum  of  money  due  to  any  such  artificer  as  the  wages  of  his  labour  in 
any  of  the  trades  hereinafter  enumerated,  the  defendant  shall  not  be  allowed  to  make 
any  set-off,  nor  to  claim  any  reduction  of  the  plaintiffs  demand,  by  reason  or  in  respect 
of  any  goods,  wares,  or  merchandize  had  or  received  by  the  plaintifi"  as  or  on  account 
of  his  wages  or  in  reward  for  his  labour,  or  by  reason  or  in  respect  of  any  goods, 
wares  or  merchandize  sold,  delivered  or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  by  or  belonging  to  such  employer,  or  in  the  profits  of  which  such 
employer  shall  have  any  share  or  interest." 

(a)2  Section  25  enacts :  " .  .  .  that  within  the  meaning  and  for  the  purposes  of 
this  Act,  any  money  or  other  thing  had  or  contracted  to  be  paid,  delivered,  or  given 
as  a  recompense,  reward,  or  remuneration  for  any  labour  done  or  to  be  done  whether 
within  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or  an  amount  uncertain, 
shall  be  deemed  and  taken  to  be  the  '  wages '  of  such  labour ;  and  that  within  the 
meaning  and  for  the  purposes  aforesaid,  any  agreement,  understanding,  device,  con- 
trivance, collusion,  or  arrangement  whatsoever  on  the  subject  of  wages,  whether 
written  or  oral,  whether  direct  or  indirect,  to  which  the  employer  and  artificer  are 
parties  or  are  assenting,  or  by  which  they  are  mutually  bound  to  each  other,  or 
whereby  either  of  them  shall  have  endeavoured  to  impose  an  obligation  on  the  other 
of  them,  shall  be  and  be  deemed  a  '  contract.' " 
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object  of  that  section,  as  appears  from  the  latter  part  of  it,  is  to  prevent  evasions  and 
carry  out  the  purposes  of  the  Act,  not  to  give  the  word  "  wages  "  an  unusual  meaning. 
Moreover,  whatever  be  the  equivalent  of  the  word  "  wages,"  that  which  the  Act  deals 
with  is  the  wages  of  the  artiticer's  labour. 

Next,  with  regard  to  the  authorities.  The  case  of  Biley  v.  Warden  (2  Exch.  59), 
and  the  judgments  in  that  case  of  Parke,  B.,  and  Kolfe,  B.,  strongly  support  the 
defendants' argument.  Parke,  B.,  said:  "It  appears  to  me  that,  upon  the  true  con- 
struction of  this  Act,  it  is  to  be  taken  as  applicable  to  those  persons  only  who  strictly 
contract  as  labourers,  that  is,  to  such  as  enter  into  a  contract  to  supply  their  personal 
services,  and  to  receive  payment  for  that  service  in  wages."  Kolfe,  B.,  said :  "  It 
appears  to  me  clear,  upon  looking  at  this  act  of  parliament,  that  it  applies  only  to 
those  persons  who  are  to  receive  wages  as  the  price  of  their  labour,  and  that  the  term 
'  wages '  is  to  be  understood  in  its  popular  sense,  and  does  not  include  wages  which 
are  the  [939]  price  of  a  contract.  The  plaintiffs  employed  several  persons  under 
them,  and  in  that  respect  differ  from  what  is  popularly  understood  as  a  '  labourer.' " 
The  case  of  liilei/  v.  Warden  (2  ICxch.  59)  was  approved  and  acted  on  by  the  Court 
of  Common  Pleas  in  Slmrman  v.  Sanders  (13  C.  B.  166).  And  in  the  later  case  of 
Ingram  v.  Barnes,  in  the  Exchequer  Chamber  (7  E.  &  B.  115),  both  decisions  were 
upheld.  It  is  true  that  in  Weaver  v.  Floyd  (21  L.  J.  N.  S.  Q.  B.  151),  and  Bowers  v. 
Lovekin  (6  E.  &  B.  584),  the  Court  of  Queen's  Bench  seems  to  have  considered  that 
an  artificer  who  contracts  to  work  personally  may  be  within  the  Act,  notwithstanding 
he  is  at  liberty  to  employ  others  to  work  under  him.  But,  in  the  first  place,  those 
decisions  are  not  necessarily  binding  on  this  Court,  as  decisions  of  a  Court  of  co-ordinate 
jurisdiction,  inasmuch  as  no  appeal  lay  in  either  case  to  a  higher  tribunal.  And,  in 
the  second  place,  the  contract  here  did  not  bind  the  plaintiffs  to  work  personally. 
The  authorities  all  agree  that,  notwithstanding  the  contractor's  personal  labour  may 
have  been  in  the  contemplation  of  the  parties  to  the  contract,  if  it  has  not  been  made 
an  actual  term  in  the  contract  the  case  is  not  within  the  Act.  But  on  the  other  hand 
the  affirmative  proposition  that,  because  an  artificer  does  contract  to  do  some  part  of 
the  work  himself,  he  is  necessarily  within  the  Act,  is  on  principle  clearly  not  sustainable. 
[At  the  conclusion  of  this  branch  of  their  arguments,  the  plaintiffs'  counsel  were  stopped 
by  the  Court  from  arguing  any  other  point.] 

Huddleston  and  H.  James,  in  support  of  the  rule.  The  facts  proved  at  the  trial 
bring  the  plaintiff's  within  the  1  &  2  Wra.  4,  c.  37.  They  were  "artificers,  labourers 
or  workmen,  employed  in  or  about  the  working  or  getting  of  mines  of  [940]  coal," 
and  as  such  within  the  description  in  the  19th  section  (a)  of  the  class  of  persons 
to  whom  the  Act  applies.     And  they  were  to  be  paid  "  wages."    The  25th  section 

(a)  Section  19  enacts:  "That  nothing  herein  contained  shall  extend  to  any 
artificer,  workman,  or  Idbourer,  or  other  person  engaged  or  employed  in  any  manu- 
facture, trade,  or  occupation,  excepting  only  artificers,  workmen,  labourers  and  other 
persons  employed  in  the  several  manufactures,  trades  and  occupations  following;  (that 
is  to  say)  in  or  about  the  making,  casting,  converting,  or  manufacturing  of  iron  or 
steel,  or  any  parts,  branches,  or  processes  thereof;  or  in  or  about  the  working  or 
getting  of  any  mines  of  coal,  ironstone,  limestone,  salt  rock ;  or  in  or  about  the  work- 
ing or  getting  of  stone,  slate,  or  clay ;  or  in  the  making  or  preparing  of  salt,  bricks, 
tiles,  or  quarries;  or  in  or  about  the  making  or  manufacturing  of  any  kinds  of  nails, 
chains,  rivets,  anvils,  vices,  spades,  shovels,  screws,  keys,  locks,  bolts,  hinges,  or  any 
other  articles  or  hardwares  made  of  iron  or  steel,  or  of  iron  and  steel  combined,  or  of 
any  plated  articles  of  cutlery,  or  of  any  goods  or  wares  made  of  brass,  tin,  lead, 
pewter,  or  other  metal,  or  of  any  japanned  goods  or  wares  whatsoever ;  or  in  or  about 
the  making,  spinning,  throwing,  twisting,  doubling,  winding,  weaving,  combing, 
knitting,  bleaching,  d3'eing,  printing,  or  otherwise  preparing  of  any  kinds  of  woollen, 
worsted,  yarn,  stuff",  jersey,  linen,  fustian,  cloth,  serge,  cotton,  leather,  fur,  hemp,  ffax, 
mohair,  or  silk  manufactures  whatsoever,  or  in  or  about  any  manufactures  whatso- 
ever made  of  the  said  last  mentioned  materials,  whether  the  same  be  or  be  not  mixed 
one  with  another;  or  in  or  about  the  making  or  otherwise  preparing,  ornamenting, 
or  finishing  of  any  glass,  porcelain,  china,  or  earthenware  whatsoever,  or  any  parts, 
branches,  or  processes  thereof,  or  any  materials  used  in  any  of  such  last  mentioned 
trades  or  employments;  or  in  or  about  the  making  or  preparing  of  bone,  thread,  silk, 
or  cotton  lace,  or  of  lace  made  of  any  mixed  materials." 


390  SLEEMAN    V.  BARRETT  2  B.  &  C.  «4l. 

(ante,  p.  938)  defines  "wages"  in  the  widest  terms.  It  enacts  "that  within  the 
meaning  and  for  the  purposes  of  this  Act  any  money  had  or  contracted  to  be  paid, 
delivered,  or  given  as  a  recompense,  reward,  or  remuneration  for  any  labour  done  or 
to  be  done,  whether  within  a  certain  time  or  to  a  certain  amount  or  for  a  time  or 
amount  uncertain,  shall  be  deemed  and  taken  to  be  the  wages  of  such  labour." 
Whatever  sum  was  here  payable,  was  payable  as  wages  within  this  definition. 
[Bramwell,  B.  Do  you  contend,  bearing  in  [941]  mind  the  language  of  the  first  and 
third  sections,  that  the  whole  sum  was  payable  as  the  plaintiffs'  wages?]  The  maxim 
"Qui  facit  per  alium,  facit  per  se,"  applies.  The  authorities  are  express  that  the 
circumstance  of  a  "butty  collier"  having  assistance  in  the  performance  of  the  work 
will  not  take  the  case  out  of  the  stjitute :  Weaver  v.  Floyd -{21  L.  J.  N.  S.  Q.  B.  151), 
Bowers  v.  Lovekin  (6  E.  &  B.  584),  and  Lmvther  v.  TJie  Earl  of  Radnor  (8  East,  1 1 3), 
a  decision  on  the  20  Geo.  2,  c.  19,  a  statute  in  pari  materia  with  that  now  under 
consideration.  In  Weaver  v.  Floyd  (21  L.  J.  N.  S.  Q.  B.  151)  Patteson,  J.,  points 
out  that  the  mode  of  payment  being  by  the  ton  cannot  affect  the  question,  since  that 
is  only  a  mode  of  estimating  the  wages.  There  is  nothing  in  the  objection  that  the 
Act  may  also  apply  as  between  the  plaintiffs  and  their  assistants,  since  there  is  no 
reason  why  the  Act  should  not  have  a  double  operation.  The  test  to  which  all  the 
authorities  point  is,  was  there  a  binding  contract  to  work  personally?  Ingram  v. 
Barnes  (7  E.  &  B.  115)  was  decided  in  the  Exchequer  Chamber  on  that  ground. 
Here  there  is  ample  evidence  from  which  the  Court  may  infer  such  a  contract.  In 
Bowers  v.  Lovekin  (6  E.  &  B.  584),  which  closely  resembles  this  case,  the  inference  was 
drawn  on  less  cogent  evidence.  The  4  Geo.  4,  c.  34,  empowers  justices  to  convict  and 
punish  artificers  for  breaches  of  their  contracts  of  service  and  to  abate  a  portion  of 
their  wages.  Butty  colliers  are  uniformly  dealt  with  under  that  statute  :  In  re  Bailey 
and  In  re  Collier  (7  E.  &  B.  115).  [Bramwell,  B.  The  question  here  is,  what  contract 
was  made  in  this  case  with  these  butty  colliers  1  Pollock,  C.  B.  Was  the  contract 
for  labour  or  for  the  result  of  labour?  The  circumstance  that  the  contracting  party 
engages  to  work  personally,  though  it  may  afford  a  means  of  determining  the  nature  of 
the  contract,  is  surely  not  decisive  [942]  on  the  point.]  The  contracting  party  must 
be  a  workman  employed  in  one  of  the  occupations  which  the  19th  section  specifies. 
In  Ridley  v.  Warden  (2  Exch.  59),  and  Sharman  v.  Sanders  (13  C.  B.  166),  the  plaintiffs 
were  not  workmen,  but  contractors,  and  on  that  ground  those  cases  are  distinguish- 
able. They  also  referred  to  Lav/rence  v.  Todd  (14  C.  B.  N.  S.  554),  Blake  v.  Lanyon 
(6  T.  R  221),  Ex  parte  Ormrod  (1  D.  &  L.  825),  and  Ex  parte  Gordon  (25  L.  J.  N.  S. 
M.  C.  12). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged. 
Where  persons  are  employed  to  do  certain  work  and  are  to  receive  wages  for  their 
labour,  the  contract  being  merely  for  the  labour,  in  my  judgment  that  is  within  the 
Truck  Act.  But  if  the  contract  is  not  for  the  labour,  but  for  the  result  or  effect  of  the 
labour,  as  for  instance  a  contract  for  the  removal  of  a  quantity  of  clay,  that  is  not 
within  the  Act,  because  there  the  contract  is  not  for  the  labour  but  for  that  which 
the  labour  is  to  accomplish.  That  is  the  distinction  which  I  am  disposed  to  make 
between  the  cases  which  are,  and  those  which  are  not  within  the  Truck  Act.  I  con- 
sider the  law  settled  by  Riley  v.  Warden  (2  Exch,  59),  which  was  adopted  by  the 
Court  of  error  in  Ingrain  v.  Barnes  (7  E.  &  B.  115).  I  do  not  think  the  doctrine  laid 
down  by  Erie,  J.,  in  Bowers  v.  Lovekin  (6  E.  &  B.  584),  is  correct.  He  there  said : 
"I  take  the  true  construction  of  the  Act  to  be,  that  it  applies  to  contracts  for 
artificers'  work  to  be  paid  for  by  the  piece,  whenever  it  was  intended  that  the  con- 
tractor should  personally  do  all  or  part  of  the  work  as  a  workman,  so  as  to  make  him 
one  of  the  class  of  artificers."  It  seems  to  me  that  if  the  nature  of  the  contract  is 
such  that  it  is  not  a  contract  for  labour  but  the  result  of  labour,  as  for  instance  where 
a  person  contracts  to  execute  a  certain  work  and  employs  a  [943]  number  of  workmen 
to  assist  him  in  doing  it,  the  case  is  not  within  the  Act  although  he  may  do  a  portion 
of  the  work  himself.  I  should  so  decide  on  principle,  but  the  authorities  are  in  favour 
of  that  view,  particularly  the  case  of  Ingram  v.  Barnes,  which  has  settled  the  law  on 
very  clear  and  intelligible  grounds. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  I  adhere 
to  the  judgment  of  this  Court  in  Riley  v.  Warden,  which  was  recognised  and  adopted 
by  the  Court  of  Common  Pleas  in  Sharman  v.  Sanders,  and  by  the  Coart  of , Exchequer 
Chamber  in  Ingram  v.  Barnes.     I  think  that  the  true  construction  of  the  Act  is  given 
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by  Parke,  B.,  and  Rolfe,  B.,  in  Riley  v.  fFarden,.a.nd  if  there  be  any  cases  at  variance 
with  that  decision  I  dissent  from  them. 

Bramwell,  B.  I  agree  that  the  rule  ought  to  be  discharged.  In  my  opinion  no 
person  who  attentively  reads  this  act  of  parliament  can  entertain  any  doubt  about  this 
case.  The  first  section  says  that  in  all  contracts  for  the  hiring  of  any  artificer,  or  for 
the  performance  by  any  artificer  of  any  labour,  the  wages  of  such  artificer  shall  be 
made  payable  in  the  current  coin  of  the  realm  only.  Then  the  second  section  says 
that  if,  in  any  contract  between  any  artificer  and  his  employer,  any  provision  shall  be 
made  respecting  the  place  where,  or  the  manner  in  which,  or  the  person  or  persons 
with  whom,  the  whole  or  any  part  of  the  wages  due  or  to  become  due  to  any  such 
artificer  shall  be  laid  out  or  expended,  such  contract  shall  be  void, — therefore  there 
must  be  a  contract  with  an  artificer  for  labour  in  respect  of  which  he  is  to  be  paid 
wages.  Can  any  one  say  that  the  plaintiffs  were  employed  to  do  work  and  were  to 
receive  wages  for  their  labour'?  Then  the  third  section  says  that  the  entire  amount 
of  the  wages  payable  to  any  artificer  [944]  in  respect  of  any  labour  by  him  done, 
shall  be  actually  paid  in  the  current  coin  of  the  realm.  It  is  therefore  manifest 
that  unless  there  is  a  contract  with  an  artificer  for  labour  in  respect  of  which  he 
is  to  be  paid  wages,  the  case  is  not  within  the  Act. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  It 
seems  to  me  that  the  facts  do  not  bring  the  case  within  the  Truck  Act.  I  should 
come  to  that  conclusion  looking  at  the  Act  alone  and  if  it  were  now  to  be  construed 
for  the  first  time,  because  it  is  clear  from  the  first,  second  and  third  sections  that 
there  must  be  a  contract  with  an  artificer  for  work  and  labour  in  respect  of  which  he 
is  to  be  paid  wages.  But  I  consider  that  Riley  v.  Warden,  Sharman  v.  Sanders  and 
Ingram  v.  Barnes  dispose  of  this  case. 

Rule  discharged. 

Gregory  v.  The  West  Midland  Railway  Company.  Jan.  14,  22,  1864. — The 
owner  of  cattle,  on  sending  them  by  a  railway,  signed  a  ticket  stating  that  he 
thereby  agreed  to  the  following  conditions  of  carriage  :  — "  1st.  The  Company  are 
to  be  free  from  all  risk  and  responsibility  with  respect  to  any  loss  or  damage 
arising  in  the  loading  or  unloading,  from  suffocation  or  from  being  trampled  upon, 
bruised  or  otherwise  injured  in  the  transit,  from  fire,  or  from  any  other  cause 
whatsoever,  it  being  hereby  agreed  that  the  same  is  to  be  carried  at  the  owner's 
risk."  '*  3rd.  That,  as  the  charge  for  conveyance  is  for  the  use  of  the  waggon 
and  locomotive  power,  the  owner  or  his  representative  is  required  to  see  to 
the  efficiency  of  such  waggon  before  he  allows  his  stock  to  be  placed  therein, 
and  complaint  must  be  made  in  writing  to  the  station-inspector  or  clerk  in 
charge  as  to  all  alleged  defects,  either  at  the  time  of  booking  or  before  the 
waggon  leaves  the  station."  Held,  that  these  conditions  were  unreasonable,  and 
void  under  the  Railway  Canal  and  Traffic  Act,  1854. 

[S.  C.  33  L.  J.  Ex.  155  ;  10  Jur.  (N.  S.)  243 ;  12  W.  R.  528.] 

The  first  count  of  the  declaration  stated  that  the  defendants  were  the  owners  and 
proprietors  of  the  West  Midland  Railway,  and  of  certiiin  trucks  and  carriages  used 
by  them  to  carry  cattle  thereon  for  hire  and  reward,  and  the  plaintiff  delivered  to  the 
defendants,  at  their  request,  a  cow,  to  be  [945]  by  them  safely  and  securely  carried  in 
the  said  trucks  from  Abergavenny  to  Newport,  for  reasonable  reward  in  that  behalf ; 
and  it  became  the  duty  of  the  defendants  to  use  due  and  proper  care  and  skill  in 
and  about  the  carriage  of  the  cow  on  the  said  journey,  and  in  and  about  the  manage- 
ment of  the  said  trucks :  Yet  the  defendants  so  carelessly  and  unskilfully  conducted 
themselves  in  and  about  the  carriage  of  the  cow  and  the  management  of  the  trucks, 
that  by  reason  thereof  the  cow  was  greatly  injured  and  deteriorated  in  value  during 
the  said  journey. 

Second  count.  That  the  plaintiff  employed  the  defendants,  at  their  request  and 
for  hire  and  reward,  to  provide  for  the  plaintiff  a  certain  truck  or  carriage  as  afore- 
said, to  be  used  on  the  said  railway  for  the  conveyance  of  a  cow  of  the  plaintiff  from 
Abergavenny  to  Newport  by  the  defendants,  and  safely  and  securely  to  carry  the  cow 
thereon  from  Abergavenny  to  Newport,  and  the  defendants  provided  the  said  truck  and 
received  the  cow  to  be  carried  as  aforesaid,  and,  in  consideration  of  the  said  employ- 
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ment,  promised  aud  undertook  that  the  truck  or  carriage  provided  by  them  should, 
at  the  time  of  their  providing  the  same,  be  reasonably  fit,  and  proper  for  the  convey- 
ance of  the  cow  on  the  said  railway,  and  that  they  would  safely  and  securely  carry 
the  cow  on  the  said  truck  from  Abergavenny  to  Newport :  Yet  the  plaintiff  avers  that, 
although  all  things  were  done,  &c.,  the  said  truck  so  provided  by  the  defendants  and 
in  which  the  cow  was  carried  was  not,  at  the  time  of  the  defendants  providing  the 
same,  reasonably  fit  or  proper  for  the  conveyance  of  the  cow  on  the  said  railway ;  and 
the  defendants  did  not  safely  or  securely  carry  the  cow  in  the  said  truck  from 
Abergavenny  to  Newport,  whereby  the  cow,  whilst  on  the  journey,  was  greatly 
injured. 

Plea  (inter  alia)  to  first  count.  That  the  cow  was  delivered  to  and  was  received 
by  the  defendants  to  be  carried  [946]  from  Abergavenny  to  Newport,  under  a  special 
contract,  to  wit,  between  the  plaintiff  and  the  defendants,  then  signed  by  the  person 
who  delivered  the  cow  to  the  defendants  for  carriage  as  aforesaid,  whereby  the  said 
receipt  and  carriage  thereof  were  made  and  were  subject  to  certain  just  and  reasonable 
conditions,  referred  to  by  and  embodied  in  the  said  contract,  that  is  to  say,  &c.  (the 
plea  then  set  forth  the  first,  third,  and  fourth  conditions  (post,  p.  947)) :  and  all 
conditions  were  performed  and  fulfilled,  and  everything  happened  to  entitle  the  defen- 
dants to  the  benefit  and  protection  of  the  said  special  agreement  and  conditions ;  and 
the  defendants  say  that  the  injury  to  and  deterioration  in  value  of  the  said  cow,  and 
the  supposed  causes  of  action  in  the  first  count  mentioned,  were  not  occasioned  nor 
did  the  same  happen  or  arise  by  the  neglect  or  default  of  the  defendants  or  their 
servants. 

There  was  a  similar  plea  to  the  second  count.     Issues  on  the  pleas. 

At  the  trial,  before  Byles,  J.,  at  the  last  Monmouthshire  Summer  Assizes,  it 
appeared  that,  on  the  16th  March,  1863,  the  plaintiff  sent  a  cow  and  a  heifer  to  the 
Abergavenny  station  of  the  defendants'  railway,  to  be  carried  from  thence  to  Newport. 
The  drover  who  brought  the  cattle  paid  4s.  8d.  for  their  carriage,  and  signed  a  cattle 
ticket  specifying  the  rate  of  charge,  at  the  foot  of  which  were  the  following  words : — 
"  I  hereby  agree  to  the  conditions  of  carriage  on  the  back  hereof."  The  conditions 
were  as  follows  : — 

"  Conditions  of  Carriage. 

"  The  Newport,  Abergavenny  and  Hereford  Railway  Company  give  public  notice 
that  they  undertake  the  conveyance  of  horses  in  waggons,  oxen,  cows,  sheep,  calves 
or  pigs,  upon  the  terms  and  conditions  hereafter  stated,  and  by  such  only  will  they 
be  bound. 

[947]  "  First.  They  are  to  be  free  from  all  risk  or  responsibility  with  respect  to  any 
loss  or  damage  arising  in  the  loading  or  unloading,  from  suffocation,  or  being  trampled 
upon,  bruised,  or  otherwise  injured  in  the  transit,  from  fire  or  from  any  other  cause 
whatsoever,  it  being  hereby  agreed  that  the  same  is  to  be  carried  at  the  owner's  risk. 

"  Second.  They  are  not  to  be  held  responsible  for  carriage  or  delivery  within  any 
certain  or  definite  time,  or  in  time  for  any  particular  market. 

"Third.  That  as  the  charge  for  conveyance  is  for  the  use  of  the  waggon  and 
locomotive  power,  the  owner  or  his  representative  is  required  to  see  to  the  efficiency 
of  such  waggon  before  he  allows  his  stock  to  be  placed  therein  ;  and  complaint  must 
be  made  in  writing  to  the  station  inspector,  or  clerk  in  charge,  as  to  all  alleged  defects, 
either  at  the  time  of  booking  or  before  the  waggon  leaves  the  station. 

"Fourth.  The  owner  or  his  drover  shall  ride  free  in  the  waggon  in  which  his  stock 
is  loaded  and  shall  have  the  care  thereof,  but  as  no  fare  is  charged  it  is  agreed  that 
such  owner  or  driver  shall  so  ride  entirely  at  his  own  risk. 

"This  ticket  to  be  delivered  up  at  the  place  of  destination,  in  default  of  which  the 
stock  herein  named  will  be  detained,  and  remain  at  the  owner's  risk  and  expense." 

The  defendants'  servants  put  the  cow  and  heifer,  without  halters,  into  a  sheep  or 
calf  truck  with  low  rails,  and  during  the  journey  the  cow  jumped  or  fell  out  of  the 
truck,  and  was  greatly  injured.  The  person  on  whose  land  the  cow  fell  had  some 
claim  against  the  railway  Company,  and  he  killed  the  cow  and  kept  the  carcase  for 
his  own  use.  When  the  drover  paid  the  carriage  and  signed  the  ticket  he  was  told 
that  the  cow  and  heifer  were  in  a  truck  ready  to  start,  but  he  did  not  see  either  them 
or  the  truck. 

It  was  submitted,  on  behalf  of  the  defendants,  that  they  only  undertook  to  carry 
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upon  the  terms  contained  in  the  [948]  conditions,  and  therefore  were  not  liable.  It 
was  contended  on  the  part  of  the  plaintiff"  that  the  conditions  were  unreasonable  and 
void.  A  verdict  was  then  entered  for  the  plaintiff  for  301.,  to  be  reduced  to  151.  if 
he  should  only  be  entitled  to  the  carcase  of  the  cow ;  and  leave  was  reserved  to  the 
defendants  to  move  to  enter  the  verdict  for  them. 

H,  James,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  on  the  ground 
that  the  plaintiff  was  bound  by  the  special  contract;  or  to  reduce  the  damage  to  151. ; 
against  which 

H.  Matthews  and  A.  S.  Hill  shewed  cause  (Jan.  14,  22).  It  is  now  established 
that  a  railway  Company  cannot  exempt  themselves  from  liability  for  loss  or  injury  to 
goods  by  a  "condition,"  unless  it  is  just  and  reasonable  and  embodied  in  a  special 
contract  in  writing,  signed  by  the  owner  or  sender  of  the  goods.  The  first  case  on 
the  subject  was  fFise  v,  Tluf  Great  fP'estern  Railway  Company  (1  H.  &  N.  63) ;  but  that 
case,  and  also  Harrison  v.  Tlie  Loiuioit,,  Brighton  and  South  Coast  Railway  Company 
(2  B.  &  S.  122,  152),  must  be  regarded  as  overruled  ;  and  the  law  is  settled  by  M^Manus 
v.  2'he  Lancashire  and  Yorkshire  Railway  Company  (4  H.  &  N.  327)  and  Peek  v.  T/ie  North 
Staffordshire  Railioay  Company  (10  H.  L.  Cas.  473,  514).  The  condition  itself  and  not 
the  event  must  be  looked  at,  in  order  to  ascertain  whether  it  is  reasonable.  [Martin,  B. 
A  condition  reasonable  on  the  face  of  it,  when  applied  to  a  number  of  cases  may  be 
most  unreasonable.  Therefore,  in  order  to  ascertain  whether  a  condition  is  reasonable 
or  not,  ought  not  regard  to  be  had  to  all  the  cases  to  which  it  is  applicable  1J  In  Peek 
V.  The  North  Staffordshire  Railway  Company  {10  H.  L.  Cas.  473,  514)  Blackburn,  J., 
expressed  an  opinion  that  it  was  immaterial  whether  the  injury  arose  from  the  neglect 
of  the  Company  or  not,  [949]  because  the  condition  was  either  void  or  valid  ab  initio, 
and  before  the  injury  accrued.  Here  the  Company,  by  the  first  condition,  seek  to 
free  themselves  from  all  risk  or  responsibility  for  loss  or  damage  occasioned  by  any 
cause  whatsoever.  M'Mamos  v.  llie  Lancashire  and  Yorkshire  Railway  Company  is  an 
express  authority  that  such  a  condition  is  void.  [Bramwell,  B.  How  can  any  case 
which  has  decided  as  a  matter  of  law  that  a  condition  is  unjust  and  unreasonable,  be 
an  authoi'ity  that  under  totally  different  circumstances  the  condition  is  also  unjust 
and  unreasonable?  Must  not  all  the  circumstances  be  looked  at  in  order  to  ascertain 
whether  a  particular  condition  is  just  and  reasonable  1]  The  authorities  may  be  referred 
to  as  shewing  the  construction  put  upon  the  terms  of  such  a  condition.  The  first 
condition  would  exempt  the  Company  from  all  liability  for  loss  or  damage  occasioned 
by  their  negligence  however  gross :  Carr  v.  The  Lancashire  and  Yorkshire  Railway 
Company  (7  Exch.  707).  That  state  of  things,  no  doubt,  led  to  the  passing  of  the 
17  &  18  Vict.  c.  31,  s.  7.  The  burden  of  shewing  that  a  condition  is  just  and  reason- 
able lies  on  the  railway  Company :  per  Lord  Cranworth  in  Peek  v.  The  North  Stafford- 
shire Railway  Company  (10  H.  L.  Cas.  473).  The  third  condition  does  not  qualify  the 
first.  The  Company  do  not  say  that  if  complaint  is  made  in  writing,  they  will  be 
liable.  Moreover  the  third  condition  does  not  apply  to  this  case,  for  the  accident  did 
not  arise  from  any  defect  in  the  waggon,  but  because  it  was  not  suitable  for  carrying 
a  cow.  [Martin,  B.  The  condition  must  mean  that  the  owner  of  the  cattle  should 
satisfy  himself  as  to  the  efficiency  of  the  waggon  for  carrying  his  cattle.]  This  con- 
dition was,  no  doubt,  inserted  in  consequence  of  the  judgment  in  Sliaw  v.  Tlie  York 
and  North  Midland  Railway  Company  (13  Q.  B.  347,  353).  But,  even  assuming  [950] 
that  the  conditions  protect  the  Company,  the  plaintiff  is  entitled  to  retain  his  verdict 
for  151.,  because  they  were  bound  to  deliver  to  him  the  cow  dead  or  alive.  The  second 
count  charges  the  defendants  with  a  breach  of  contract  in  not  safely  and  securely 
carrying,  and  that  breach  was  proved. 

H.  James,  in  support  of  the  rule.  First,  it  is  conceded  that  the  conditions  must 
be  just  and  reasonable  and  in  writing  signed  by  the  owner  of  the  goods,  but,  in  order 
to  determine  whether  they  are  just  and  reasonable,  they  must  be  looked  at,  not  in 
the  abstract,  but  with  reference  to  the  particular  circumstances  of  each  case.  If  not, 
why  does  the  7th  section  of  the  Railway  and  Canal  Traffic  Act  require  the  Judge  at 
the  trial  to  determine  the  question,  when  it  might  have  been  raised  by  demurrer  1  The 
Company  have  a  right  to  avail  themselves  of  the  knowledge  and  judgment  of  the 
owner  of  the  cattle  as  to  the  efficiency  of  the  waggon.  There  is  no  authority  that 
because  a  condition  is  too  large  it  is  altogether  void.  In  McCance  v.  I'he  London  and 
North  Western  Railway  Company  (7  H.  &  N.  477,  486)  Pollock,  C.  B.,  said  that  "the 
act  only  makes  void  so  much  of  a  condition  as  is  unreasonable."     Therefore,  even  if 

Ex.  Div.  XV.— 13* 
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the  first  condition  is  unreasonable  the  defendants  are  protected  by  the  third.  There 
is  nothing  unreasonable  in  the  Company  saying  "  I  will  lend  you  a  waggon,  but  you 
must  see  to  the  efficiency  of  it  and  make  complaint  in  writing  of  all  alleged  defects." 
If  the  defect  is  latent,  negligence  must  be  proved.  If  the  defect  is  patent,  the  owner 
of  the  cattle  is  as  capable  of  seeing  as  the  Company.  If  the  defect  is  such  as  to  be 
obvious  to  the  owner  alone,  what  is  there  unreasonable  in  the  Company  requiring  his 
opinion  ?  In  Pardington  v.  2'he  Sovth  Wales  Railway  Company  (1  H.  &  N.  392)  similar 
conditions  were  held  [951]  reasonable.  Secondly,  the  plaintili'  cannot  recover  by  virtue 
of  the  contract,  because  he  has  not  declared  properly.  There  was  no  absolute  contract 
safely  and  securely  to  carry,  but  only  a  qualified  contract  to  carry  subject  to  certain 
conditions.  As  this  count  is  framed,  the  defendant  could  not  pay  money  into  Court 
without  admitting  the  contract  as  therein  alleged :  McCance  v.  The  London  and  North 
Western  Railway  Company  (7  H.  &  N.  477). 

POLI.OCK,  C.  B.  If  the  case  of  M^Manus  v.  The  Lancashire  and  Yorkshire  Railway 
Company  (2  H.  &  N.  693)  had  been  undisturbed  by  the  Court  of  error,  I  should  have 
thought  it  a  direct  authority  in  favour  of  the  defendants ;  but  that  case  has  been 
overruled  (4  H.  &  N.  327)  upon  this  very  point;  and  I  consider  that  we  are  bound 
by  the  decision  of  the  Court  of  error.     The  rule  will  therefore  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  I  do  not  depart  from  the  view  which  I 
took  of  this  act  of  parliament  in  delivering  my  opinion  in  the  House  of  Lords,  in  the 
case  of  Peek  v.  Tlie  ^oiih  Staffordshire  Railway  Company,  which  I  thought  was  the 
correct  view.  But,  looking  at  the  decision  of  the  Court  of  Exchequer  Chamber  in  the 
case  of  M^Manus  v.  The  Lancashire  and  Yorkshire  Railway  Company  (4  H.  &  N.  327), 
I  consider  that  I  am  bound  to  decide  against  the  railway  Company. 

The  first  question  is,  what  is  the  real  meaning  of  these  conditions  ?  The  railway 
Company  "  give  public  notice  "  (therefore  I  apprehend  that  these  are  conditions  within 
the  first  proviso  of  the  Act)  "  that  they  undertake  the  conveyance  of  horses  in  waggons, 
oxen,  &c.,  upon  the  terms  and  conditions  hereafter  stated,  and  by  such  only  will  they 
be  [952]  bound  ;  first,  they  are  to  be  free  from  all  risk  or  responsibility  with  respect 
to  any  loss  or  damage  arising  in  the  loading  or  unloading,  from  suftbcation  or  from 
being  trampled  upon, bruised  or  otherwise  injured  in  the  transit,  from  fire,  or  from  any 
other  cause  whatsoever,  it  being  hereby  agreed  that  the  same  is  to  be  carried  at  the 
owner's  risk."  It  seems  to  me  impossible  for  words  to  express  more  clearly  that  the 
Company,  so  far  as  their  will  is  concerned,  are  not  to  be  responsible  for  any  sort  of 
loss  or  damage  occurring  from  the  commencement  of  the  loading  to  the  end  of  the 
journey.  Then  observe  the  mode  in  which  they  express  themselves  with  respect  to 
the  waggons,  "  We  will  not  be  responsible  for  any  damage  arising  from  any  defect  in 
the  waggon  or  locomotive  power  ;  but  we  require  the  owner  to  see  to  the  efficiency  of 
such  waggon  before  he  allows  his  stock  to  be  placed  therein."  Keading  the  first  and 
third  conditions  together,  they  seem  to  me  to  express  as  plainly  as  language  can  do 
the  will  of  the  railway  Company  not  to  be  liable  for  any  loss  or  damage  whatever  to 
cattle ;  and  they  declare  as  the  reason,  "  We  make  no  charge  for  the  conveyance  but 
only  for  the  use  of  the  waggon  and  locomotive  power." 

It  remains  to  consider  whether  these  conditions,  or  special  contract,  are  reasonable. 
Here  the  words  are,  not  "  subject  to  the  owner's  undertaking  all  risks  of  conveyance, 
loading  and  unloading  whatsoever,"  as  in  M'Manus  v.  The  Lancashire  and  Yorkshire 
Railway  Company,  but  "  it  being  hereby  agreed  that  the  same  is  to  be  carried  at  the 
owner's  risk."  I  am,  however,  unable  to  distinguish  this  case  from  that ;  and  taking 
the  conditions  together,  as  I  am  bound  to  do,  they  provide  for  the  complete  exemption 
of  the  Company  from  all  responsibility  whatever,  which  that  case  has  decided  is 
unreasonable,  and  are  therefore  void.  In  my  judgment  this  case  is  governed  by 
APManus  v.  The  Lancashire  and  Yorkshire  Railway  Company,  from  which  we  cannot 
depart. 

[953]  Bramwell,  B.  I  am  of  the  same  opinion.  The  House  of  Lords  has 
decided  that  a  particular  contract,  no  matter  under  what  circumstances  it  is  made, 
may  be  reviewed  by  the  Judge  before* whom  any  question  relating  to  it  is  tried,  and 
he  is  to  determine  whether  it  is  just  and  reasonable.  I  confess  I  cannot  understand 
that,  nor  do  I  very  well  see  how  it  is  to  be  applied.  I  am  at  a  loss  to  comprehend 
how  anyone  can  determine  whether  a  general  condition  with  reference  to  all  mankind, 
or  a  bargain  which  any  two  people  are  content  to  make,  is  reasonable  or  not.  How- 
ever the  question  is  now  set  at  rest,  and  we  have  some  rule  to  act  upon.      It  is 
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established  that  as  a  matter  of  law  the  Courts  may  decide  whether  particular  con- 
ditions are  just  and  reasonable.  Therefore  we  ought  to  see  whether  the  conditions 
in  question  are  just  and  reasonable.  Now,  though  we  may  not  agree  with  the  Court 
of  error  in  the  reasons  for  their  decision,  we  are  bound  by  it,  and  it  is  sufficient  to 
say  that  this  case  must  be  decided  in  conformity  with  the  case  of  M^Manus  v.  The 
Lancashire  and  Ywkshire  Railway  Company,  and  consequently  we  must  hold  that  the 
first  condition  is  neither  just  nor  reasonable.  It  seems  to  me,  however,  that  it  would 
be  far  better  to  let  people  judge  for  themselves,  and  I  should  have  thought  that  no 
condition  was  void  which  a  person  was  willing  to  agree  to. 

It  is  difficult  to  understand  the  third  condition  ;  but  I  cartfiot  help  thinking  that 
its  right  interpretation  is,  that  it  supplements  the  first  condition  :  whereas  that 
condition  extended  to  all  other  dangers  and  perils  of  the  journey,  the  third  requires 
the  sender  of  the  cattle  "  to  see  to  the  efficiency  of  the  waggon  ; "  but  no  conse- 
quence is  attached  to  his  not  doing  so.  It  seems  to  me  that  the  words  are  used  as 
in  common  parlance  :  "  You  are  to  see  to  the  efficiency  of  the  waggon,  for  that  is  your 
affair."  If  that  be  so,  it  is  as  unlimited  with  reference  to  the  subject-matter  with 
which  [954]  it  deals  as  the  first  condition,  which  has  been  held  to  be  unreasonable ; 
and  so,  by  parity  of  reasoning,  I  presume  this  third  condition  would  be  held  by  a 
Court  of  error  to  be  unreasonable,  and  therefore  I  now  so  hold  it. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged. 
Whether  the  first  and  third  conditions  be  read  as  one  or  separate  conditions,  they 
are  unreasonable.  I  think  the  construction  put  upon  them  is  correct ;  and  so  con- 
struing them  the  case  is  governed  by  M'Manus  v.  The  Lancashire  ami  Ym-kshire  Railway 
Company  and  Peek  v.  The  North  Staffordshire  Railway  Company.   ' 

Rule  discharged. 

SiCHEL  V.  BoRCH.  Jan.  13,  1864. — The  defendant,  a  merchant  residing  in  Norway, 
and  not  being  a  British  subject,  drew,  indorsed  and  sent  in  a  letter  by  post  to 
a  merchant  in  London  a  bill  of  exchange  payable  in  London,  and  which  was 
indorsed  to  the  plaintiff  and  dishonoured.  Held,  that  there  was  no  cause  of 
action  which  arose  within  the  jurisdiction  of  the  superior  Courts,  nor  the  breach 
of  a  contract  made  within  their  jurisdiction,  and  consequently  the  plaintiff  could 
not  proceed  against  the  defendant  under  the  19th  section  of  the  Common  Law 
Procedure  Act,  1852 :  Per  Pollock,  C.  B.,  and  Martin,  B.     Pigott,  B.,  dubitante. 

[S.  C.  33  L.  J.  Ex.  179  ;  10  Jur.  (N.  S.)  107  ;  12  W.  R.  346 ;  9  L.  T.  657.  Followed, 
Allhusen  v.  Malgarejo,  1868,  L.  R.  3  Q.  B.  343.  Considered,  Durham  v.  Speiwe, 
1870,  L.  R.  6  Ex.  47.  Adhered  to.  Cherry  v.  Thompsmi,  1872,  L.  R.  7  Q.  B.  573. 
Referred  to,  Harne  v.  Rouquette,  1878,  3  Q.  B.  I).  524.] 

This  was  an  action  by  the  plaintiff  as  indorsee  against  the  defendant  as  indorser 
of  the  following  bill  of  exchange  : — 

"For  2561.  8s.  5d.  sterling.  "Drammen,  15  Nov.  1862. 

"  At  four  months'  date  pay  this  first  of  exchange  (second  unpaid)  to  the  order  of 
myself,  two  hundred  fifty-six  pounds  eight  shillings  five  pence  sterling  value  in  myself, 
and  place  it  to  account  for  cargo  ex  the  '  Haabet '  as  advised  by 

"Jacob  Borch. 
"To  Messrs.  C.  Kirkup  &  Co.,  Sunderland,  payable  London." 

The  defendant,  who  was  a  native  of  Norway  and  not  a  British  subject,  resided 
and  carried  on  business  as  a  mor-[955]-chant  at  Drammen,  in  Norway,  where  he  drew 
the  bill  and  indorsed  it  thus : — 

"Order  Messrs.  Henry  Dresser  &  Co.,  value  in  account. 

"Jacob  Borch." 

The  defendant  sent  the  bill  so  indorsed,  by  post,  in  a  letter  written  by  him  to 
Messrs.  Dresser  and  Co.,  and  addressed  to  them  in  the  city  of  London ;  and  Messrs. 
Dresser  and  Co.  indorsed  the  bill  to  the  plaintiff,  in  the  city  of  London,  for  value  and 
before  it  was  due. 

On  the  19th  of  November,  1863,  the  defendant  was  served  at  Drammen  with 
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notice  that  this  action  had  been  commenced  against  him  by  writ  of  summons,  under 
the  19th  section  of  the  Common  Law  Procedure  Act,  1852. 

An  application  had  been  made  to  Channell,  B.,  at  Chambers,  to  set  aside  the  service 
of  the  notice,  and  he  referred  the  matter  to  the  Court. 

Sir  G.  Ilonyman  now  moved  for  a  rule  to  set  aside  the  service  of  the  notice  of  the 
writ  of  summons,  on  the  ground  that  the  defendant  resided  out  of  the  jurisdiction  of 
this  Court  and  was  not  a  British  subject,  and  that  there  was  no  cause  of  action  which 
arose  within  the  jurisdiction.  The  question  depends  on  the  construction  of  the  18th 
and  19th  sections  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76). 
The  18th  provides  for  the  commencement  of  an  action  against  a  British  subject  residing 
out  of  the  jurisdiction  of  the  superior  Courts,  except  in  Scotland  or  Ireland ;  and  it 
enables  "  the  Court  or  a  Judge,  upon  being  satisfied  by  affidavit  that  there  is  a  cause 
of  action  which  arose  within  the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction,  and  that  the  writ  was  personally  served  upon  the  defen- 
dant, or  that  reasonable  efforts  were  made  to  eft'ect  personal  service  thereof  upon  the 
defendant,  and  that  it  came  to  his  knowledge,"  &c.,  to  direct  that  the  plaintiff  shall  be 
at  liberty  to  proceed  in  the  [956]  action.  The  19th  section  provides  for  the  commence- 
ment of  an  action  against  a  person  residing  out  of  the  jurisdiction  of  the  superior 
Courts,  and  not  being  a  British  subject,  in  which  case  notice  of  the  writ,  not  the  writ 
itself,  must  be  served  on  the  defendant ;  "  and  by  leave  of  the  Court  or  a  Judge,  upon 
their  or  his  being  satisfied  by  affidavit  as  aforesaid,  the  like  proceedings  may  be  had 
and  taken  thereupon."  Here  there  is  no  cause  of  action  which  arose  within  the 
jurisdiction,  nor  a  breach  of  any  contract  made  within  the  jurisdiction. 

Garth  shewed  cause  in  the  first  instance.  There  was  a  contract  and  a  breach  of 
it  at  the  time  the  bill  became  due.  It  was  payable  in  London,  and  the  contract  was 
not  complete  until  it  was  delivered  to  the  plaintiff  in  London  :  Buckley  v.  Hann 
(5  Exch.  43).  The  post  was  the  agent  of  the  defendant  for  the  delivery  of  the  bill. 
Suppose  the  letter  had  been  lost  on  its  passage,  and  any  proceedings  could  have  been 
taken  against  the  post-office  authorities,  could  they  have  been  in  the  name  of  the 
persons  to  whom  the  letter  was  addressed  ?  [Martin,  B.  The  whole  cause  of  action 
must  arise  within  the  jurisdiction.]  The  contract  which  an  indorser  enters  into  arises 
from  his  indorsement,  and  there  is  no  complete  transfer  by  indorsement  until  delivery 
to  the  indorsee  :  Marston  v.  Allen  (8  M.  &  W.  494).  [Martin,  B.  The  contract  was 
completed  by  delivery  when  the  letter  was  put  in  the  post,  for  the  indorser  lost  all 
controul  over  it.]  It  is  submitted  that  there  could  be  no  contract  until  there  was  an 
acceptance  of  the  bill  by  the  indorsee.  [Pollock,  C.  B.  The  writing  on  the  back  of 
the  bill  in  Norway  was  an  essential  part  of  the  transaction.]  There  is  no  presumption 
of  law  that  the  indorsees  would  accept  the  bill  until  they  had  an  opportunity  of 
inspecting  it.  [957]  [Pollock,  C.  B.  The  contract  was  commenced  in  Norway  and 
consummated  in  London,  so  that  it  was  not  made  either  in  the  one  place  or  the  other.] 

Sir  G.  Honyman,  in  reply.  Where  a  debtor  remits  his  creditor  a  bill  of  exchange 
by  post,  and  the  bill  is  lost  or  stolen,  the  loss  will  fall  on  the  creditor :  Byles  on  Bills, 
p.  354,  8th  ed.  Delivery  to  a  postman  of  a  letter  addressed  to  a  creditor  and  con- 
taining a  bill  of  exchange  is  a  delivery  of  the  bill  to  the  creditor :  Rex  v.  Lambton 
(5  Price,  428). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  absolute.  This 
statute  has  altered  the  common  law ;  and  although  we  are  bound  to  give  effect  to  the 
intention  of  the  legislature  when  clearly  expressed,  yet,  where  a  new  statute  introduces 
a  variation  of  procedure  at  common  law,  we  ought  to  extend  it  no  further  than  it  is 
reasonable  to  suppose  that  the  legislature  intended.  I  think,  where  foreigners  are 
made  amenable  to  English  law  respecting  which  they  know  nothing,  and  to  the  juris- 
diction of  the  Courts  of  a  country  in  which  they  have  never  resided,  and  are  liable  to 
be  served  in  their  own  country  with  notice  that  English  process  has  issued  requiring 
them  to  enter  an  appearance  here,  before  we  allow  proceedings  to  be  taken  against 
them  we  ought  to  be  satisfied  that  the  legislature  intended  that  the  statute  should 
apply  to  the  particular  case.  It  has  been  laid  down  in  an  analogous  matter  that  the 
term  "  cause  of  action  "  means  the  whole  cause  of  action.  Here  the  cause  of  action  is 
the  contract  and  the  breach  of  it.  It  does  not  follow  that  because  the  breach  of 
contract  took  place  in  this  country  the  cause  of  action  arose  within  the  jurisdiction  of 
the  superior  Courts.  We  must  take  into  consideration  the  contract  of  which  there 
[958]  has  been  a  breach.     The  contract,  strictly  speaking,  was  neither  in  Norway  nor 
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England.  No  doubt,  so  far  as  one  of  the  parties  is  concerned,  it  was  in  England,  but 
so  far  as  the  other  party  is  concerned  it  was  in  Norway ;  therefore  it  was  in  neither 
one  country  nor  the  other.  For  these  reasons  it  appears  to  me  that  the  statute  does 
not  apply  to  this  case,  and  that  the  rule  ought  to  be  absolute. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  depends  on  the  construction 
of  the  18th  section  of  the  Common  Law  Procedure  Act,  1852,  which  authorizes  the 
Court  or  a  Judge,  "  upon  being  satisfied  by  affidavit  that  there  is  a  cause  of  action 
which  arose  within  the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction,"  to  allow  the  plaintiff  to  proceed  against  a  person  out  of  the 
jurisdiction.  Here  the  plaintiff  is  suing  a  foreigner  under  the  19th  section,  "and  by 
leave  of  a  Court  or  Judge,  upon  their  or  his  being  satisfied  by  affidavit  as  aforesaid," 
the  like  proceedings  may  be  taken. 

Now  the  first  question  is,  does  the  cause  of  action  arise  within  the  jurisdiction  ? 
The  "  cause  of  action  "  means  the  whole  cause  of  action  ;  and  includes  the  drawing 
and  indorsement  of  the  name  of  the  drawer  on  the  bill,  both  of  which  took  place  in 
Norway.  Therefore  the  whole  cause  of  action  did  not  arise  within  the  jurisdiction? 
Then  was  there  a  breach  of  a  contract  made  within  the  jurisdiction  ]  The  contract 
was  not  made  within  the  jurisdiction,  but  on  the  contrary  in  Norway ;  and,  having 
been  made  there,  a  breach  of  it  here  is  not  within  the  operation  of  this  act  of 
parliament.  Therefore  it  seems  to  me  that  this  case  is  not  within  the  language  of  the 
Act,  and  it  is  certainly  not  within  its  spirit,  for  a  foreigner  can  owe  no  allegiance  to 
the  law  of  England  who  did  nothing  more  than  enter  into  some  mercantile  transaction 
in  respect  of  which  he  drew  a  bill  abroad. 

[959]  PiGOTT,  B.  I  confess  I  entertain  some  doubt  by  reason  of  the  language  of 
the  Act,  which  makes  a  distinction  between  a  cause  of  action  which  arose  within 
the  jurisdiction  and  the  breach  of  a  contract  made  within  the  jurisdiction.  I  also 
find  it  stated,  in  Lloyd  on  County  Courts,  that  "if  a  contract  be  made  in  one 
district  which  by  its  terms  is  to  be  performed  in  another,  an  action  for  the  breach 
of  such  contract  may  be  said  to  be  for  a  cause  of  action  arising  wholly  in  the  said 
last  mentioned  district ;  and  it  has  been  held  that  the  venue  in  such  a  case  might  be 
changed  on  the  ordinary  affidavit  that  the  cause  of  action  arose  in  such  district" 
(referring  to  Mwidel  v.  Steele  (8  M.  &  W  640)).  However  I  am  not  disposed  to  diff"er 
from  the  other  members  of  the  Court.  Still  I  think  that  we  ought  not  to  restrict  this 
act  of  parliament.  It  is  a  remedial  Act;  and,  although  it  may  be  a  hardship  to 
compel  a  foreigner  to  come  to  this  country  to  defend  an  action  on  a  bill  of  exchange 
drawn  and  indorsed  abroad,  it  should  be  borne  in  mind  that  he  has  in  some  sense  come 
here  and  obtained  an  English  merchant's  goods :  he  has  made  a  contract,  and  had  the 
benefit  of  it,  in  England ;  and  an  English  merchant  is  complaining  that  he  has  not 
been  paid.  It  would  be  a  greater  hardship  on  the  plaintiff"  if  he  should  be  obliged  to 
go  to  Norway  to  obtain  his  money,  instead  of  the  defendant  coming  here  to  give  some 
reason  for  not  paying  it.  It  seems  to  me  that  where  the  breach  of  contract  has 
occurred,  there  the  remedy  might  well  be. 

Rule  absolute. 

[960]  Irwin  v.  William  Brandwood  and  Jane  his  Wife.  Jan.  28,  1864.— 
Words  imputing  to  a  certificated  master  mariner  drunkenness  whilst  in  command 
of  a  vessel  at  sea,  are  actionable  without  special  damage. 

[S.  C.  33  L.  J.  Ex.  257 ;  10  Jur.  (N.  S.)  370 ;  12  W.  R.  438 ;  9  L.  T.  772. J 

Declaration,  That,  before  the  speaking  of  the  words  hereinafter  mentioned,  the 
plaintiff  had  duly  obtained  such  certificate  of  competency  as  is  required  by  the 
"Merchant  Shipping  Act,  1854,"  to  be  obtained  by  persons  intending  to  become 
masters  of  foreign-going  ships,  and,  possessing  the  said  certificate,  commanding  a 
ship  or  vessel  called  the  "Nelson,"  being  a  foreign-going  ship  within  the  meaning 
of  the  said  Act,  as  the  master  of  the  said  ship  for  hire  and  wages  payable  to  him 
in  that  behalf,  during  a  foreign  voyage,  in  the  course  of  which  the  said  vessel  sailed 
to  and  stayed  at  Nassau,  within  her  Majesty's  dominions  in  the  West  Indies,  under 
the  command  of  the  plaintiff  as  such  master  as  aforesaid  ;  and  at  the  time  of  the 
speaking  of  the  said  words  the  plaintiff'  still  retained  such  certificate  as  aforesaid, 
and  exercised  the  employment  or   profession  of   a  certificated  master  mariner,  and 
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sought  his  livelihood  thereby :  Yet  the  defendant  Jane,  then  being  the  wife  of  the 
defendant  William,  falsely  and  maliciously  spoke  and  published  of  the  plaintiff,  as 
such  master  mariner  as  aforesaid,  the  words  following,  that  is  to  say  : — "  During  his 
stay  at  Nassau  he  was  frequently  drunk,  and  in  that  state  he  had  to  be  carried  to  his 
boat  to  reach  his  vessel,  which  was  standing  out  several  miles "  (meaning  that  the 
plaintiff,  whilst  he  was  master  of  the  said  ship  or  vessel  as  aforesaid,  contrary  to  his 
duty  as  master  of  the  said  ship  or  vessel,  during  the  stay  of  the  said  ship  or  vessel  at 
Nassau,  had  been  frequently  drunk,  and  had  been  guilty  of  a  gross  act  of  drunken- 
ness) :  whereby  the  plaintiff's  character  and  reputation  as  a  master  mariner  as  afore- 
said have  been  injured,  and  the  [961]  plaintiff's  said  certificate  became  liable  to  be 
suspended  or  cancelled  if  the  said  charge  had  been  true. 
Demurrer,  and  joinder  therein. 

Bay  lis  argued  in  support  of  the  demurrer  (Jan.  25).  (a)  Words  imputing  drunken- 
ness to  a  master  mariner  are  not  actionable  without  special  damage.  In  Ayre  v.  Craven 
(2  A.  &  E.  2)  Lord  Denman,  in  delivering  the  judgment  of  the  Court,  said  :  "  There 
are  obvious  and  very  good  reasons  for  the  jealousy  with  which  the  Courts  have 
always  regarded  actions  of  slander,  particularly  those  in  which  no  indictable  offence 
has  been  imputed."  [Martin,  B.  Suppose  it  was  said  of  a  coachman  that  he  was 
habitually  drunk.  Pigott,  B.  Or  that  he  was  drunk  when  about  to  mount  the  box.] 
Words  spoken  of  a  person  in  his  office  are  not  actionable,  unless  they  are  spoken  of 
him  with  reference  to  his  character  and  conduct  in  such  office,  and  impute  to  him  the 
want  of  some  qualification  for  or  misconduct  in  his  office  :  Lumby  v.  Allday  (1  C.  &  J. 
301).  "The  Merchant  Shipping  Act,  1854"  (17  &  18  Vict.  c.  104),  s.  239,(c?)  only 
speaks  of  the  drunkenness  of  a  master  whilst  engaged  in  the  performance  of  his  duties. 
[Pigott,  B.  Must  we  not  assume  that  when  he  got  on  board  the  vessel  he  would  be 
in  command  ?]  There  [962]  is  no  imputation  of  drunkenness  on  board  the  ship.  The 
words  must  necessarily  tend  to  injure  him  in  his  employment.  As  in  the  case  of  a 
clergyman,  no  action  will  lie  for  a  verbal  imputation  of  incontinence  unless  he  is 
beneficed  or  holds  some  clerical  office  or  employment  of  profit :  Gallwey  v.  Marshall 
(9  Exch.  294). 

Day,  contra.  The  declaration  contains  a  sufficient  allegation  that  the  words  were 
spoken  of  the  plaintiff  whilst  in  the  discharge  of  his  duty  as  master ;  for  it  states  that 
the  vessel  sailed  to  and  stayed  at  Nassau  under  the  command  of  the  plaintiff  as  such 
master.  In  one  sense  the  captain  of  a  ship  is  as  much  in  command  whilst  on  shore  as 
on  board  of  her.  It  would  be  actionable  to  impute  to  the  driver  of  a  stage-coach  that 
he  left  it  outside  a  public  house  whilst  he  was  drunk  within  ;  for  although  not  upon 
the  box  he  would  be  in  charge  of  the  coach.  A  master  mariner  is  within  the  rule  laid 
down  in  Starkie  on  Libel,  p.  126,  2nd  ed.,  as  to  words  spoken  of  men  in  their  profession 
or  employment  by  which  they  gain  their  livelihood.  In  Gallwey  v.  Marshall  (9  Exch. 
294)  the  plaintiff  had  no  office  or  employment  of  temporal  profit  which  could  be 
affected  by  the  slander ;  and  in  that  respect  the  case  differs  from  Pemberton  v.  Colls 
(10  Q.  B.  461).  Here  the  slander  tends  to  prejudice  the  plaintiff  in  his  employment, 
for  by  the  242nd  section  of  the  Merchant  Shipping  Act,  1854,  the  Board  of  Trade  may 
suspend  or  cancel  the  certificate  of  a  master  if,  upon  investigation,  he  is  reported  to 
have  been  guilty  of  drunkenness.  In  Starkie  on  Libel,  p.  130,  2nd  ed.,  it  is  said  : 
"  The  only  question  arising  upon  this  point  seems  to  be  this :  Do  the  words  in  any 
degree  prejudice  the  plaintiff  in  his  office,  profession,  or  employment"?  If  they  do  they 
are  actionable :  the  quantum  of  damage  being  a  mere  question  of  fact  for  the  con- 
sideration of  the  jury." 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Channell,  B.,  and  Pigott,  B. 

(d)  Sect.  239 :  "  Any  master  of  or  any  seaman  or  apprentice  belonging  to  any 
British  ship  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of 
drunkenness,  does  any  act  tending  to  the  immediate  loss,  destruction,  or  serious 
damage  of  such  ship,  or  tending  immediately  to  endanger  the  life  or  limb  of  any 
person  belonging  to  or  on  board  of  such  ship,  or  who  by  wilful  breach  of  duty,  or  by 
neglect  of  duty,  or  by  reason  of  drunkenness,  refuses  or  omits  to  do  any  lawful  act 
proper  and  requisite  to  be  done  by  him  for  preserving  such  ship  from  immediate  loss, 
destruction,  or  serious  damage,  or  for  preserving  any  person  belonging  to  or  on  board 
of  such  ship  from  immediate  danger  to  life  or  limb,  shall  for  every  such  offence  be 
deemed  guilty  of  a  misdemeanor." 
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[963]  Baylis,  in  reply.  Reading  the  242nd  section  of  the  Merchant  Shipping  Act, 
1854,  in  connection  with  the  239th,  drunkenness  is  not  an  offence  within  the  Act 
unless  it  tends  to  the  loss  or  damage  of  the  ship,  or  endangers  the  life  or  limb  of 
persons  on  board.  A  jury  may  find  that  words  which  are  prima  facie  actionable  were 
not  spoken  in  a  slanderous  sense,  but  they  cannot  make  words  actionable  which  are 
not  so  in  point  of  law.  [Channel),  B.  If  words  are  actionable  per  se,  no  innuendo 
is  wanted.  If  they  are  not  actionable  an  innuendo  cannot  make  them  so.  But  there 
is  an  intermediate  case,  viz.,  where  they  may  or  may  not  be  actionable,  and  then  it  is 
for  the  jury  to  say  in  what  sense  they  were  spoken.  Pollock,  C.  B.  In  Wetlierhead 
V.  Armitage  (2  Lev.  233)  it  was  held  not  actionable,  without  special  damage,  to  say 
of  a  woman  who  taught  young  women  to  dance,  "She  is  as  much  a  man  as  I  am  ;  she 
got  J.  S.  with  child ;  she  is  an  hermaphrodite."]  That  case  is  an  authority  that  the 
slander  must  directly  affect  the  plaintiff  in  his  employment. 

Cur.  adv.  vult. 

Pollock,  C.  B.  now  said, — This  was  an  action  for  slander  uttered  by  the  defen- 
dant's wife,  who  imputed  drunkenness  to  the  plaintiff,  a  certificated  master  mariner, 
while  in  command  of  a  vessel  at  sea  in  the  West  Indies.  We  are  all  of  opinion  that 
such  words  spoken  of  the  plaintiff,  while  the  master  and  in  command  of  the  vessel, 
are  actionable  without  special  damage.  Therefore  the  judgment  of  the  Court  will  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[964]  Sturgis,  Provisional  Assignee  of  Brown,  an  Insolvent  Debtor  v.  Evans. 
Jan.  27,  1864. — The  provisional  assignee  of  an  insolvent  debtor  may  sell  his 
reversionary  interests  without  an  order  of  the  Court,  under  the  42nd  section  of 
the  1  «fe  2  Vict.  c.  110. 

[S.  C.  12  W.  R.  436 ;  10  L.  T.  774.] 

The  first  count  of  the  declaration  (in  substance)  stated  that  the  plaintiff,  as  pro- 
visional assignee  of  C.  Brown,  an  insolvent  debtor,  on  the  1st  November,  1861,  caused 
to  be  put  up  for  sale  by  auction  certain  lots,  and  amongst  others,  lot  1,  comprising 
certain  property,  that  is  to  say,  the  share  of  the  insolvent,  expectant  on  the  death  of 
his  mother,  in  a  sum  of  11051.  Is.  7d.  consols,  subject  to  certain  conditions  of  sale; 
(inter  alia),  that  the  highest  bidder  should  be  the  purchaser ;  that  every  purchaser 
should  pay  a  deposit  of  201.  per  cent,  and  sign  an  agreement  for  payment  of  the 
remainder  on  the  22nd  day  of  November  then  instant :  that  if  the  purchaser  failed 
to  comply  with  the  said  conditions  the  deposit  should  be  forfeited,  the  vendor  might 
resell  the  property,  and  that  any  deficiency  in  price,  with  expenses  of  resale,  should 
be  made  good  by  the  defaulter,  and  in  case  of  nonpayment  should  be  recoverable  as 
liquidated  damages.  Averments :  that  the  defendant  was  the  highest  bidder  for 
lot  1,  and  purchased  the  property  comprised  therein  from  the  plaintiff  as  such  assignee, 
and  the  plaintiff  as  such  assignee  sold  the  same  to  the  defendant  for  851.,  subject  to 
the  said  conditions  of  sale ;  that  the  defendant  paid  the  deposit,  and  all  things 
happened  to  entitle  the  plaintiff  as  assignee  to  maintain  this  action  ;  yet  the  defendant 
did  not  pay  the  remainder  of  the  purchase  money  or  complete  the  purchase.  The 
declaration  then  proceeded  to  state  that  the  plaintiff  resold  the  property,  that  there 
was  a  deficiency  in  the  price  upon  such  resale,  that  expenses  were  incurred,  and  that 
the  defendant  had  not  paid  the  amount. 

[965]  There  was  a  similar  count  in  respect  of  lot  3,  which  comprised  the  share 
and  interest  of  the  insolvent,  expectant  on  the  death  of  his  mother,  in  an  annuity 
of  701. 

Plea.  That  the  Court  for  the  relief  of  insolvent  debtors  of  England  did  not,  nor 
did  the  Court  of  Bankruptcy,  order  the  plaintiff  to  sell  or  dispose  of  the  said  properties, 
or  any  or  either  of  them. 

Demurrer  to  plea,  and  joinder  therein. 

Montague  Smith  (Paterson  with  him),  in  support  of  the  demurrer.  The  plea  is 
bad,  for  by  the  1  &  2  Vict.  c.  110,  s.  37,  upon  an  insolvent  debtor  filing  his  petition 
for  discharge  from  custody,  all  his  real  and  personal  estate  (with  some  few  exceptions) 
vests  in  the  provisional  assignee,  who  hsis  a  right  to  sell  under  the  title  so  required. 
The  plea  is  framed  upon  the  42Dd  section,  which  authorizes  the  provisional  assignee 
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to  take  possession  of  the  real  and  personal  estate  vested  in  him ;  "  and,  if  the  Court 
shall  so  order,  to  sell  or  otherwise  dispose  of  such  goods,  chattels  and  personal  estate, 
or  any  part  thereof,  and  of  the  real  estate  "  &c. ;  and  the  "  provisional  assignee  may 
sue  in  his  own  name,  if  the  Court  shall  so  order,"  for  recovering  debts  and  enforcing 
rights  of  the  insolvent.  That  section  only  applies  to  real  and  personal  estate  of  which 
actual  possession  can  be  taken.  Where  goods  are  in  the  possession,  order,  and  disposi- 
tion of  a  bankrupt  as  reputed  owner,  an  order  of  the  Court  is  necessary  to  vest  the 
property  in  the  goods  in  his  assignees :  Heslop  v.  Baker  (6  Exch.  740),  But  in  that 
case  the  order  confers  the  title ;  in  the  case  of  an  insolvent  debtor,  the  provisional 
assignee  acquires  a  title  by  virtue  of  the  37th  section,  and  the  language  of  the  42nd 
is  only  affirmative  of  his  right :  Datice  v.  Wyatt  (6  Bing.  486).  The  circumstance  of 
an  action  having  been  brought  by  the  assignees  of  a  bankrupt  without  obtain-[966]-ing 
the  leave  of  the  Court  of  Bankruptcy,  pursuant  to  the  12  &  13  Vict.  c.  106,  s.  153, 
gives  the  Court  in  which  the  action  is  brought  no  power  to  stay  the  proceedings ;  nor 
can  the  absence  of  such  leave  be  pleaded  as  a  defence  to  the  action,  for  the  obtaining 
it  is  a  matter  only  between  the  assignees  and  the  Court  of  Bankruptcy,  not  at  all 
between  the  assignees  and  the  other  party  to  the  suit ;  Lee  v.  Sangster  (2  C.  B.  N.  S.  1). 
In  Doe  d.  Phillips  v.  Evans  (1  C.  &  M.  450)  it  was  held  that  the  provisions  in  the 
7th  section  of  the  1  Geo.  4,  c.  119,  with  respect  to  the  mode  of  conducting  the  sale 
of  the  insolvent's  estate,  were  directory  only. 

Prentice,  in  support  of  the  rule.  The  nature  of  the  properties  sold  is  such  that 
the  provisional  assignee  is  not  in  a  condition  to  convey  an  indefeasible  title  without 
an  order  of  the  Court  under  the  42nd  section.  The  37th  section  vests  the  real  and 
personal  estate  of  the  insolvent  in  the  provisional  assignee  as  a  trustee  for  the  creditors, 
but  he  cannot  dispose  of  it  without  an  order  of  the  Court.  The  48th  section  shews 
that  a  reversionary  interest,  or  an  annuity,  does  not  vest  in  the  provisional  assignee 
without  an  order,  for  it  recites,  "  And  whereas  persons  whose  estates  may  by  an  order 
under  this  Act  have  been  vested  in  the  said  provisional  assignee,  may  be  entitled  to 
annuities  for  their  own  lives,  or  other  uncertain  interests,  or  to  reversionary  or  con- 
tingent interests,"  &c.  Lee  v.  Sangster  (2  C.  B.  N.  S.  1)  was  an  action  for  a  debt  due 
to  the  bankrupt,  and  which  vested  in  his  assignees,  so  that  they  had  a  right  to  sue 
for  it,  but  here  the  provisional  assignee  is  seeking  to  recover  damages  for  the  non- 
performance of  a  contract  of  sale ;  and  his  right  to  maintain  the  action  depends  on 
whether  he  is  in  a  condition  to  confer  a  good  title.  Where  a  trustee  has  only  power 
to  sell  the  trust  property  with  the  consent  of  the  cestui  que  trust,  [967]  it  would  be 
a  good  answer  to  an  action  for  not  completing  the  purchase,  that  the  consent  of  the 
cestui  que  trust  to  the  sale  was  never  obtained.  A  vendor  is  bound  to  make  a  good 
title  both  at  law  and  in  equity  :  Maherley  v.  Robins  (5  Taunt.  625),  and  Elliott  v. 
Edwards  (3  Bos.  &  P.  181).  [Martin,  B.  The  power  given  to  the  Court  by  the  48th 
section  is  to  interfere  for  the  protection  of  insolvents.]  The  property  mentioned  in 
that  section  cannot  be  sold  without  an  order  of  the  Court,  even  assuming  that  other 
property  may.  When  the  consent  of  any  person  is  required  to  the  execution  of  a 
power,  that,  like  every  other  condition,  must  be  strictly  complied  with ;  Sugden  on 
Powers,  ch.  7,  s.  5,  p.  252,  8th  ed.  Without  an  order  under  the  42nd  section,  the 
defendant  would  acquire  no  title  in  equity,  and  a  Court  of  equity  would  not  decree 
a  specific  performance. 

Montague  Smith  was  not  called  upon  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion  that  an  order  of  the  Insolvent  Court  is  not 
necessary  to  enable  the  provisional  assignee  to  sell  this  property.  If,  indeed,  a 
purchaser,  before  the  completion  of  his  purchase,  required  an  order  of  the  Court 
authorizing  the  sale  of  property  of  this  kind,  and  the  Court  refused  to  make  one, 
there  might  be  some  weight  in  the  objection.  But  this  property  having  vested  in 
the  provisional  assignee,  under  the  37th  section,  he  has  a  prima  facie  right  to  sell 
it.  The  meaning  of  the  48th  section  is  this  :  whereas  the  immediate  sale  of  uncertain 
interests,  or  reversionary  or  contingent  interests,  may  be  very  prejudicial  to  insolvents, 
and  deprive  them  of  the  means  of  subsistence  after  payment  of  their  debts,  the  Court 
may  in  their  discretion  give  such  directions  respecting  the  sale  or  mortgage  of  such 
property  as  may  seem  to  [968]  them  reasonable.  That  does  not  interfere  with  the 
assignee's  power  to  sell  the  property  where  no  such  direction  is  given  respecting  it. 
It  seems  to  me  that  the  authorities  cited  by  Mr.  Smith  shew  that  the  plea  is  bad,  and 
therefore  our  judgment  will  be  for  the  plaintitf. 
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Martin,  B.  I  am  of  the  same  opinion.  The  question  entirely  depends  on  the 
construction  of  the  42nd  section,  and  the  48th  has  no  bearing  upon  it.  In  the  case 
of  Lee  V.  Sangster  (2  C.  B.  N.  S.  1)  the  Court  of  Common  Pleas  put  a  construction  on 
the  153rd  section  of  the  12  &  13  Vict.  c.  106,  which  enables  the  assignees  of  a  bank- 
rupt with  leave  of  the  Court,  but  not  otherwise,  to  commence,  prosecute,  and  defend 
actions ;  and  I  think  that  decision  governs  this.  If  an  order  is  not  a  condition 
precedent  to  bringing  an  action,  I  see  no  reason  why  we  should  hold  it  a  condition 
precedent  to  a  sale.  Possibly,  if  an  application  had  been  made  to  the  Court  for  an 
order  and  refused,  the  assignee  would  not  be  justified  in  selling ;  but  that  is  not  the 
case  here.  The  48th  section  has  no  reference  to  a  purchaser,  its  object  is  the  protec- 
tion of  the  property  of  the  insolvent. 

Channell,  B.  I  am  also  of  the  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  objection  raised  by  the  plea  is,  that  the  plaintiff  cannot  make  a  good  title  to  the 
property  which  he  sold.  I  think  that  objection  cannot  prevail.  If  the  plea  had 
stated  that  before  the  sale  to  the  defendant  the  Court  made  an  order,  under  the 
48th  section,  that  the  property  should  not  be  sold,  I  am  not  prepared  to  say  that 
would  not  have  been  a  valid  defence.  But  the  plea  only  states  that  no  order  for  the 
sale  of  the  property  was  made.  Nor  was  any  necessary.  By  the  37th  section  all  the 
real  and  personal  estate  and  effects  of  an  insolvent  [969]  (with  some  few  exceptions) 
vest  in  the  provisional  assignee  for  the  sale  and  distributions  of  the  produce  amongst 
his  creditors,  and  I  think  that  the  42nd  and  48th  sections  do  not  shew  that  he  has 
no  power  to  sell  the  property  without  an  order  of  the  Court.  I  agree  in  the  con- 
struction put  upon  the  42nd  section.  With  respect  to  the  48th,  it  does  not  affect  the 
right  of  the  assignee  to  sell  the  property  vested  in  him,  but  he  has  no  authority  to 
mortgage  without  an  order  of  the  Court. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  think  that  the  Court  would  not  make 
an  order  under  the  48th  section  after  the  property  had  been  sold  by  the  assignee;  and 
therefore  practically  it  does  not  vitiate  the  title  of  the  purchaser. 

Judgment  for  the  plaintiff. 


In  re  the  Parties  to  the  Marriage  Settlement  of  Ann  Alsager  and 
P.  E.  GuiDici,  Appellants,  and  the  Commissioners  of  Inland  Revenue, 
Respondents.  Feb.  1,  1864.— The  13  &  14  Vict.  c.  97,  Sched.  tit.  "Settlement," 
imposes  an  ad  valorem  duty  on  any  deed  or  instrument  whereby  any  "  definite 
and  certain  principal  sum  or  sums  of  money,  or  any  definite  and  certain  share 
or  shares  in  any  of  the  government  or  parliamentary  stocks  or  funds,"  shall  be 
settled  upon  or  for  the  benefit  of  any  person.  Held,  that,  under  that  enactment, 
a  marriage  settlement  was  chargeable  with  ad  valorem  duty  in  respect  of 
Brazilian  Bonds,  New  Brunswick  Bonds,  Nova  Scotia  Bonds,  Scrip  Peruvian  Loan, 
Chilian  Bonds,  Mexican  Remanet  Bonds,  and  Indian  51.  per  Cents.,  created  by 
statute  after  the  13  &  14  Vict.  c.  97,  passed. 

[S.  C.  10  Jur.  (N.  S.)  828 ;  12  W.  R.  477 ;  10  L.  T.  238,  and  (nomine  Alsager 
and  Guidici  v.  Inland  Revenue  Commissioner's)  33  L.  J.  Ex.  161.] 

Case  stated  by  the  Commissioners  of  Inland  Revenue,  under  the  13  k  14  Vict, 
c.  97  :— 

By  indenture,  bearing  date  the  15th  December,  1862,  and  made  between  Ann 
Alsager  of  the  first  part,  Paolo  Emiliani  Guidici  of  the  second  part,  and  Arthur 
Pritehard,  Francis  Pritchard  and  Frederick  Pritchard  of  the  third  part,  [970]  con- 
taining the  following  recitals : — That  a  marriage  was  intended  to  be  had  between  the 
parties  of  the  first  and  second  parts.  That  the  said  Ann  Alsager  was  entitled  in  fee 
simple  to  a  messuage  and  hereditaments  at  High  Bank,  Tonbridge,  and  to  a  messuage 
and  hereditaments.  No.  14  George  Street  Mansion  House,  in  the  city  of  London,  and 
also  to  the  following  stock,  bonds,  &c. : — 38001.  New  31.  per  cent.  Annuities ;  34461. 
10s.  9d.,  31.  per  cent.  Reduced  Bank  Annuities ;  4001.  Indian  51.  per  cent.  Stock ; 
130  Globe  Insurance  shares  of  1001.  each,  all  paid  up;  four  shares  in  the  Imperial 
Fire  Insurance  Company  of  5001.    each,    501.   paid   up ;    54001.,  41.    10s.   per  cent. 
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Brazilian  Bonds  ;  (a)  [971]  33001.,  New  Brunswick  Bonds ;  15001.,  Nova  Scotia  Bonds ; 
50001.  fully  paid  up  Scrip  Peruvian  Loan  Con-[972]-solidation,  1862 ;  43001.,  Canada 
51.  per  cent.  Government  Bonds ;  28,000  Florins,  Dutch  41.  per  cent.  Certificates ; 
800  Chilian  61.  per  cent.  Bonds ;  and  Mexican  Remanets  of  the  value  of  501.  And 
also  to  certain  household  furniture,  plate,  linen,  china,  jewels,  books,  horses  and 
carriages ;  and  also  other  personal  chattels  and  paraphernalia,  to  be  included  in  the 
inventory  thereof,  to  be  forthwith  made  and  signed  by  several  parties :  In  considera- 
tion of  the  said  marriage,  Ann  Alsager,  with  the  privity  of  the  said  [973]  Monsieur 
Paola  Emiliani  Guidici,  assigned  and  transferred  the  same  to  the  parties  of  the  third 
part,  upon  certain  trusts  in  the  said  indenture  contained. 

The  said  parties,  by  their  solicitors,  on  the  9th  January  last,  presented  to  the 
Commissioners  of  Inland  Revenue  the  said  deed  of  the  15th  December,  1862,  and 
desired  to  have  the  opinion  of  the  said  Commissioners  as  to  the  stamp  duty  with 

(a)  The  Brazilian  Bonds  were  in  the  form  of  a  deed-poll,  reciting  a  series  of 
decrees  by  the  Emperor  of  the  Brazils,  by  which  he  was  authorized  to  raise  a  loan 
of  money  for  the  Pernambuco  railway,  and  other  purposes,  and  that  a  loan  had  been 
raised  as  contracted  in  the  city  of  London,  amounting  to  the  sum  of  1,210,0001. 
sterling,  to  be  represented  by  1,373,0001.  stock,  bearing  interest  at  41.  10s.  sterling 
per  annum  for  each  1001.  stock,  &c.  It  then  proceeds  thus:  "I,  the  undersigned 
Commandeur  Francesco  Ignacio  de  Carvalho  Moreira,  do  by  these  presents,  and  in  the 
name  and  on  behalf  of  his  Imperial  Majesty,  hereby  solemnly  pledge  his  imperial  and 
sacred  word  for  the  strict  and  due  fulfilment  of  the  several  provisions  hereinafter 
contained."  1.  "  Certificates  payable  to  bearer,  carrying  interest  at  the  rate  of  41.  10s. 
per  cent,  per  annum,  will  be  issued."  Then  a  sinking  fund  is  to  be  created,  and  if 
they  are  not  redeemed,  they  are  to  be  paid  off  at  par.  At  the  end  there  was  this 
certificate  :  "  I,  the  above-named  Commandeur  Francesco  Ignacio  de  Carvalho  Moreira, 
do  hereby  certify  that  the  bearer  hereof  is  entitled  to  1001.  stock  in  the  loan  secured 
by  the  general  agreement,  of  which  a  copy  is  above.  1  have,  in  consequence,  granted 
the  special  certificate  for  1001.  stock,  with  the  sixty  warrants  for  interest  appertain- 
ing thereto,  full  value  having  been  paid  for  the  same  to  the  Imperial  Brazilian 
Government." 

The  Nova  Scotia  Bonds,  which  were  under  the  signature  of  the  Governor  of  Nova 
Scotia  and  the  Receiver  General  of  the  province,  were  in  the  following  form  : — "  Under 
the  authority  of  Parliament  of  the  province  of  Nova  Scotia. 

"The  Government  of  Nova  Scotia  promise  to  pay  to  the  bearer  the  sum  of  1001. 
sterling,  twenty  years  from  and  after  the  18th  July,  1855,  likewise  the  interest 
thereon  from  the  same  date,  at  the  rate  of  61.  per  cent,  per  annum,  to  be  paid  half-yearly, 
on  presentation  of  the  proper  coupons  for  the  same,  as  hereunto  annexed,  on  the 
1st  day  of  January  and  1st  day  of  July  in  each  year,  at  the  office  of  Messrs.  Baring 
and  Co.,  London.  For  the  performance  of  all  which  the  faith  and  credit  of  the 
province  of  Nova  Scotia  are  hereby  irrevocably  pledged,  as  this  debenture  is  issued 
in  pursuance,  and  under  the  provisions,  of  an  act  of  the  parliament  of  the  said 
province." 

The  New  Brunswick  Bonds  were  in  a  similar  form. 

The  scrip  of  the  Peruvian  loan,  after  reciting  that  Messrs.  Heywood,  Kennards 
&  Co.  have  been  authorized  to  raise  a  loan  of  5,500,0001.,  and  that  they  do  so  at  the 
rate  of  931.  for  each  1001.  stock,  declares  that  they  issue  a  certificate  representing 
1001.  stock,  in  consideration  of  the  payment  of  the  sum  of  931. ;  and  for  that  they 
hypothecate  all  the  guano  sent  over  from  Peru  to  England  or  Belgium.  Article  20. 
"  A  general  document  or  bond,  containing  the  conditions  herein  contained,  shall  be 
signed  by  the  said  Minister  Plenipotentiary,  and  countersigned  by  the  said  Messrs. 
Heywood,  Kennards  &  Co.,  and  shall  be  deposited,  in  their  presence,  in  the  Bank  of 
England,  where  it  shall  remain  until  the  whole  debt  shall  have  been  redeemed." 

"  Every  bondholder  shall  possess  a  part  of  the  loan  in  the  terms  expressed  in  the 
general  document  or  bond,  and  enjoy  for  the  amount  of  the  nominal  principal  of  the 
bond,  all  the  rights,  guarantees,  and  immunities  stipulated  in  the  said  general  docu- 
ment, with  respect  to  the  whole."  Then  follows  a  certificate  that  "  the  Government 
of  the  Republic  of  Peru  is  indebted  to  the  holder  of  this  special  bond  in  the  sum  of 
1001.,  and  he  possesses  a  part  in  the  present  loan,  in  the  very  terms  expressed  in  the 
general  document." 
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which  the  said  deed  was  chargeable,  and  the  said  Commissioners,  being  of  opinion 
that  the  said  deed  was  chargeable,  under  the  said  act  of  parliament,  with  the  duty 
of  981.,  being  the  ad  valorem  settlement  duty  in  respect  of  the  following  stocks,  funds, 
and  bonds : — 

£3,800    0    0  Consols. 
3,446  10     4  Reduced  Annuities. 

£7,246  10     4  at  92^      . 
4001.  Indian  51.  per  cents.,  at  105 
130  Globe  Insurance  shares,  at  112|    . 
Four  Shares  Imperial  Insurance,  at  346 
Brazilian  Bonds  for  54001. 
New  Brunswick  Bonds 
Nova  Scotia  Bonds 

50001.  fully  paid-up  Scrip  Peruvian  Loan 
Chilian  Bonds  for  . 

Mexican  Remanet  Bonds 

Total 

And  with  the  duty  of  35s.  in  respect  of  the  settlement  of  the  other  property,  and 
that  the  deed  was  not  chargeable  with  ad  valorem  duty  in  respect  of  the  said  Canada 
Bonds  or  Dutch  Certificates,  assessed  and  charged  the  said  deed  with  the  duties  of 
981.  and  35s.  respectively;  and  also  with  four  progressive  duties  of  10s.  each  (the  said 
deed  containing  therein  four  entire  quantities  of  1080  words  over  and  above  the  first 
quantity  of  1080  words).  Thereupon  the  [974]  said  parties  paid  to  the  Receiver 
General  of  Inland  Revenue  the  said  sums  of  981.  and  35s.,  and  four  progressive  duties 
of  10s.  each,  and  the  said  deed  was  thereupon  stamped  with  stamps  denoting  the  said 
duties  so  assessed  and  paid  as  aforesaid,  and  also  with  the  particular  stamp  provided 
by  the  said  Commissioners,  under  the  said  last  mentioned  Act,  to  denote  and  signif}^ 
that  the  full  amount  of  stamp  duty  with  which  such  deed  was  by  law  chargeable  had 
been  paid.  The  parties  being  dissatisfied  with  the  determination  of  the  Commis- 
sioners, so  far  as  regards  the  assessment  of  ad  valorem  duty  on  the  said  India  Stock, 
Brazilian  Bonds,  New  Brunswick  Bonds,  Nova  Scotia  Bonds,  Peruvian  Bonds, 
Chilian  Bonds,  and  Mexican  Remanets,  required  the  Commissioners  to  state  and  sign 
this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  deed  of  the  15th 
December,  1862,  is  chargeable  with  ad  valorem  settlement  duty  in  respect  of  the 
foreign  stocks  and  bonds  therein  enumerated. 

The  Chilian  Bonds  were  in  the  following  form  : — 

"Bond  1001.     No.  10001.  sterling." 

Republic  of  Chili  Six  per  cent.  Loan,  1842.  Secured  by  a  general  mortgage  bond> 
of  which  the  following  is  a  copy  : — "  Don  Francesco  Xavier  Rosalies,  Charge  d'Affaires 
of  the  Republic  of  Chili  in  France.  Whereas  a  loan  of  one  million  sterling  was  raised 
in  London,  in  or  about  the  year  1822,  for  the  service  of  the  State  of  Chili,  I,  the  said 
Don  Francesco  Xavier  Rosales,  by  virtue  of  the  full  and  special  power  and  authority 
to  me  granted  by  his  Excellency  Don  Manuel  Bulnes,  President  of  the  said  Republic, 
and  of  all  other  powers  and  authorities  in  me  vested,  do  hereby,  on  behalf  and  in  the 
name  of  the  said  Republic  of  Chili,  declare,"  &c.  (It  then  stsvted  that  a  certain  series 
of  bonds  should  be  issued.) 

"  All  the  revenues  of  the  State  of  Chili  are  hereby  declared  to  be  mortgaged  and 
pledged  for  the  payment  in  the  manner  herein  mentioned  of  both  principal  and  interest 
of  the  bonds  of  this  series."  (It  then  provided  that  a  sinking  fund  was  to  be  created 
for  the  payment  of  the  bonds.) 

"If  on  the  30th  September,  1869,  any  of  the  said  special  bonds  shall  remain 
unredeemed  by  the  sinking  fund,  the  Government  of  the  said  State  of  Chili  shall  then 
pay  off  all  such  bonds  at  par."  After  reciting  that  instrument,  it  proceeded  thus : 
"  Now,  therefore,  be  it  known  to  all  men,  that  I,  the  said  Don  Francesco  Xavier 
Rosales,  in  my  capacity  of  envoy  as  aforesaid,  and  in  the  name  and  on  behalf  of  the 
said  Republic  of  Chili,  bind  the  said  State  of  Chili  to  perform  faithfully  and  truly 
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Sir  G.  Honyman  argued  for  the  appellant. (a)  The  question  depends  on  the  con- 
struction of  the  13  &  14  Vict.  c.  97,  Sched.  tit.  "  Settlement,"(^)  which  imposes  an 
ad  valorem  [975]  duty  on  any  deed  or  instrument  whereby  any  "definite  and  certain 
principal  sum"  of  money,  or  any  definite  and  certain  share  in  any  government  or 
parliamentary  stocks,  or  the  stock  of  any  company  or  corporation,  is  settled  for  the 
benefit  of  any  person.  In  the  former  case  the  duty  is  imposed  on  the  actual  amount, 
in  the  latter  on  the  market  value.  These  foreign  stocks  and  bonds  are  not  a  "  definite 
and  certain  principal  sum  "  of  money,  or  government  or  parliamentary  stock  or  the 
stock  of  any  corporation,  within  the  meaning  of  that  Act.  The  legislature  could 
never  have  intended  that  upon  a  settlement  of  bonds  of  this  description,  the  value  of 
which  may  be  far  less  than  their  nominal  amount,  the  same  duty  should  be  paid  as 
upon  the  settlement  of  a  sum  of  money.  Many  things  are  included  in  a  marriage 
settlement  upon  which  no  duty  is  imposed,  as  the  profits  of  business,  household 
furniture,  jewels,  &c.  [Martin,  B.  Suppose  a  person  had  a  sum  of  10,0001.  owing  to 
him,  and  he  settled  it  upon  his  daughter,  would  that  be  a  settlement  of  a  "definite 
and  certain  principal  sum  of  money  1 "]  Possibly  it  might  be,  if  there  were  a  remedy 
by  action,  which  is  not  the  case  here.  [Martin,  B.  It  would  seem  that  a  mortgage 
debt  is  within  the  statute,  because  it  speaks  of  money  "  charged  or  chargeable  on 
lands."]     That  may  [976]  mean  a  rent  charge.     [Martin,  B.     Suppose  a  man  took  a 

all  the  foregoing  engagements.  In  witness  whereof,  I,  the  said  Don  Francesco  Xavier 
Eosales,  as  such  envoy  as  aforesaid,  have  signed  these  presents,  and  have  affixed 
thereto  my  seal  of  office."  At  the  end  were  these  words  :  "  I,  the  above-named  Don 
Francesco  Xavier  Rosales,  hereby  certify,  that  the  bearer  hereby  is  entitled  to  the 
sum  of  1001.  sterling,  part  of  the  loan  secured  by  the  general  mortgage  bond  deposited 
in  the  Bank  of  England,  of  which  the  foregoing  is  a  copy  ;  and  I  hereby  declare  this 
to  be  a  special  bond  of  the  said  loan  for  1001.  sterling,  bearing  an  interest  of  61.  per 
cent,  per  annum,  payable  half-yearly  on  presentation  of  the  dividend  warrants  hereto 
annexed.     Signed  and  sealed  with  my  seal  of  office." 

The  Mexican  Reraanet  Bonds  were  in  the  following  form  : — 

"  Mexican  Consolidated  Stock,  1846. 

"Bond,  Letter  A.,  No.  13555,  for  1001. 

"This  receipt  must  be  given  up  on  payment  of  the  balance  agreed  to  be  accepted 
in  satisfaction  of  the  arrears  of  dividends  to  the  1st  of  January,  1851." 

"19th  March,  1851. — Received  the  coupons  for  eight  dividends  to  the  1st  of 
January,  1851,  on  the  Bond,  Letter  A.,  No.  13555,  for  1001.  on  which  21.  on  account 
of  such  dividends  have  this  day  been  paid  in  respect  of  every  1001.  stock." 

(Signed  by  the  Financial  Agent  of  the  Mexican  Government.) 

(a)  The  argument  commenced  on  the  16th  of  January,  but  was  adjourned  in  order 
that  the  case  might  be  amended  by  appending  copies  of  the  foreign  and  scrip  bonds, 
and  it  was  subsequently  argued  on  the  23rd  of  January,  before  Pollock,  C.  B., 
Martin,  B.,  and  Pigott,  B. 

(b)  Settlement.  Any  deed  or  instrument,  whether  voluntary  or  gratuitous,  or 
upon  any  good  or  valuable  consideration  other  than  a  bona  fide  pecuniary  considera- 
tion, whereby  any  definite  and  certain  principal  sum  or  sums  of  money  (whether 
charged  or  chargeable  on  lands  or  other  hereditaments  or  heritable  subjects,  or  not,  or  to 
be  laid  out  in  the  purchase  of  lands  or  other  hereditaments  or  heritable  subjects,  or  not), 
or  any  definite  and  certain  share  or  shares  in  any  of  the  government  or  parliamentary 
stocks  or  funds,  or  in  the  stock  and  funds  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  of  the  Bank  of  Ireland,  or  of  the  East  India  Company,  or  of  the  South  Sea 
Company,  or  of  any  other  company  or  corporation,  shall  be  settled  or  agreed  to  be 
settled  upon  or  for  the  benefit  of  any  person  or  persons,  either  in  possession  or  reversion, 
either  absolutely,  or  for  life  or  other  partial  interest,  or  in  any  other  manner  whatsoever; 

If  such  sum  or  sums  of  money,  or  the  value  of  such  share  or  shares  in  all  or  any 
of  the  said  stocks  or  funds,  or  of  such  one  or  more  of  the  said  articles  as  shall  be  so 
settled  or  agreed  to  be  settled,  or  both  such  sum  or  sums  of  money  and  the  value  of 
one  or  more  of  such  articles  together,  shall  not  exceed  in  the  whole  1001.  .  5s.  Od. 
And  if  the  same  shall  exceed  1001.,  then  for  every  1001.  and  also  for  any  fractional 
part  of  1001.     .  .  .  .  .  .  .  .  .     5s.  Od. 
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promissory  note  for  a  debt  of  10,0001.  and  settled  it  on  his  daughter?]  There  he 
would  have  a  remedy  in  case  of  non-payment.  [Pollock,  C.  B.  The  statute  says, 
any  definite  and  certain  principal  sum,  whether  chargeable  on  lands  or  not.  That  is 
equivalent  to  saying  any  sum,  whether  due  from  a  person  who  has  land  and  can  pay 
it,  or  from  one  who  has  no  land  and  cannot  pay  it.]  If  the  contention  on  the  part  of 
the  Crown  be  correct,  a  larger  duty  would  be  payable  on  these  bonds,  which  are  of  a 
merely  nominal  value,  than  is  paid  upon  the  government  stock  of  this  country.  It  is 
admitted  by  the  Crown  that  duty  is  not  chargeable  on  the  Canada  bonds  and  Dutch 
certificates,  therefore  it  is  evident  that  the  legislature  did  not  intend  to  impose  a  duty 
upon  every  species  of  property  which  formed  the  subject  of  a  settlement.  [Pollock,  C.  B. 
Assuming  that  the  Commissioners  are  right  in  assessing  the  duty  on  these  bonds,  is 
there  any  objection  to  the  amount?]  If  assessable  at  all,  it  is  because  they  are 
"definite  and  certain  principal  sums  of  money,"  in  which  case  the  duty  would  be 
chargeable,  not  on  their  market  value,  but  on  their  nominal  amount.  [Pollock,  C.  B. 
It  is  certtxinly  an  anomaly  that  duty  should  be  chargeable  on  the  nominal  amount  of 
these  bonds,  when  it  is  only  chargeable  upon  the  market  value  of  the  government 
stocks  of  this  country  ;  and  at  the  same  time  other  bonds  are  included  in  the  settle- 
ment upon  which  no  duty  is  chargeable.  Pigott,  B.  What  ditterencc  is  there  between 
one  of  these  bonds  and  the  bonds  of  an  individual  1  If  these  had  been  bonds  given  by 
subjects  of  the  states  of  Chili,  Mexico,  or  Peru,  they  would  have  been  taxable.]  In 
that  case  there  would  be  a  remedy,  at  least  theoretically,  since  it  might  fail  by  reason 
of  the  insolvency  of  the  individual ;  but  a  claim  under  these  bonds  could  not  be 
enforced  against  those  States  either  practically  or  theoretically.  A  policy  of  [977] 
assurance  is  not  a  deed  or  instrument  within  the  meaning  of  the  13  &  14  Viet.  c.  97, 
Sched.  tit.  "Settlement":  Sanville  v.  2'he  Commissioners  of  Inland  Revenue  (10  Exch. 
159).  [Pollock,  C.  B.  The  ground  of  that  decision  was  that  there  was  no  settlement 
of  any  definite  or  certain  sum  of  money,  but  only  the  transfer  of  a  contract  to  pay  a  sum 
of  money  upon  several  contingencies  which  might  or  might  not  happen.  Martin,  B. 
Where  anything  forms  the  subject  of  a  settlement  it  is  inserted  as  being  of  some  value ; 
and  the  legislature  has  said  that  ad  valorem  duty  shall  be  paid  upon  it.  How  can  we 
enter  into  an  investigation  as  to  whether  the  obligor  of  a  bond  is  solvent  or  insolvent? 
In  ordinary  language  a  "  principal  sum"  is  the  amount  of  debt  upon  which  interest  is 
payable,  and  if  such  a  sum  is  due,  we  cannot  take  into  consideration  whether  it  is  a  good 
or  a  bad  debt.]  This  is  not  like  the  settlement  of  an  ordinary  debt  for  which  the 
creditor  holds  a  mortgage  or  other  security ;  it  is  the  settlement  of  certain  pieces  of 
paper,  saleable  at  their  market  value,  the  property  in  which  passes  by  delivery. 
[Martin,  B.  How  do  we  know  that  the  law  of  Chili  did  not  provide,  when  the  State 
of  Chili  entered  into  a  binding  obligation,  that  there  should  be  some  means  of  enforcing 
payment?  The  bonds  say  that  the  State  of  Chili  is  bound,  on  no  pretence  whatever, 
to  refuse,  evade,  or  delay  the  full  and  ample  performance  of  its  engagements.]  With 
respect  to  the  Indian  5  per  cents.,  that  stock  was  created  under  the  provisions  of  the 
22  &  23  Vict.  c.  39,  and  it  is  submitted  that  the  13  &  14  Vict.  c.  97,  only  applies  to 
stocks  in  existence  at  the  time  it  passed. 

The  Attorney  General  (with  whom  was  the  Solicitor  General  and  Beavan),  for  the 
respondents.  The  case  is  within  the  language  of  the  Act,  and  there  is  no  hardship  in 
[978]  imposing  the  duty.  The  parties  knew  that  upon  a  settlement  of  these  securities 
they  would  be  liable  to  duty,  and,  if  the  rate  of  duty  was  higher  than  the  value  of  the 
securities,  they  might  have  modified  it,  either  by  selling  them  and  settling  the  proceeds 
of  the  sale,  or  by  settling  a  sum  equal  to  their  market  value,  raised  upon  the  securities. 
The  words  in  the  schedule  of  the  Act,  "  whether  charged  or  chargeable  on  lands,  or 
not,"  shew  that  the  legislature,  by  the  expression  a  "definite  and  certain  principal 
sum  of  money,"  does  not  mean  cash  in  hand  ;  and  moreover  a  settlement  implies  an 
investment.  Where  by  the  terms  of  the  security  the  principal  is  not  payable  at  any 
particular  time,  but  only  at  the  option  of  the  debtor,  a  difficulty  might  arise  ;  but  by 
the  terms  of  these  bonds  the  principal  is  absolutely  payable  at  the  time  mentioned  in 
them.  Then  what  is  there  to  distinguish  them  from  ordinary  bond  debts?  It  is 
suggested  that  because  they  are  the  bonds  of  foreign  states  there  is  no  means  of 
enforcing  their  payment.  They  may,  however,  be  of  more  value  than  bonds  on  which 
an  action  can  be  brought.  But  the  Act  does  not  regard  the  nature  of  the  remedy 
any  more  than  the  solvency  of  an  ordinary  bond  debtor.  [Martin,  B.  Suppose  a 
debenture  was  void,  and  the  parties  for  some  reason  or  other  thought  fit  to  settle  it, 


406  IN    RE   THE    AL8AGER   SETTLEMENT  2  H.  &  C  §79. 

could  not  they  require  the  Commissioners  to  inquire  into  its  validity'?]  The  only 
test  is  whether  there  is  a  settlement  of  a  definite  and  certain  principal  sum,  and  it  is 
not  open  to  the  Commissioners  to  inquire  whether  there  would  be  a  defence  to  an 
action  on  the  bonds.  It  is  immaterial  that  the  remedy  is  attended  with  difficulty. 
There  might  be  a  settlement  of  money  charged  on  land,  without  any  personal  liability 
to  pay  it ;  as,  for  instance,  if  a  testator  by  his  will  charged  property  of  a  fluctuating 
value,  such  as  mines,  with  a  sum  of  money,  subject  to  a  life  interest,  there  would  be 
no  right  of  action  [979]  against  any  person ;  but  when  the  time  for  payment  arrived 
there  would  be  a  remedy  in  equity  against  the  land,  which  in  the  meantime  might 
have  become  worthless  as  a  security.  But  could  any  one  doubt  that  would  be  a 
definite  and  certain  principal  sum  of  money  charged  on  heritable  subjects,  which 
would  be  taxable  according  to  its  nominal  amount?  What  difference  could  it  make  if 
the  debt  was  due  from  an  Italian  or  a  Frenchman  1  The  Commissioners  cannot  inquire 
into  the  forms  of  action  in  foreign  countries,  or  what  obstacles  may  be  raised  against 
the  recovery  of  the  debt.  A  bond  debtor  may  be  outlawed,  or  incapable  of  being 
served  with  process,  but  that  does  not  render  the  debt  the  less  a  definite  and  certain 
principal  sum  of  money.  It  must  be  assumed  that  there  is  some  remedy  upon  these 
bonds.  [Pollock,  C.  B.  Suppose  a  creditor  settled  his  "  claim  "  upon  a  bankrupt's 
estate,  as  to  which  a  final  dividend  of  5s.  in  the  pound  had  been  declared,  but  not 
paid.  The  Commissioners  would  inquire,  "what  is  the  amount  of  your  claim?" 
Answer :  "  20,0001.,  but  I  cannot  receive  more  than  50001.,  as  a  final  dividend  has 
been  declared."]  As  regards  the  dividend,  it  would  be  a  settlement  of  a  definite  and 
certain  principal  sum :  as  to  the  rest  of  the  claim,  it  would  be  a  mere  contingency, 
depending  on  the  chance  of  obtaining  any  future  dividend  from  the  bankrupt's  estate. 
An  analogous  case  would  be  a  settlement  of  the  old  French  "  Assignats,"  or  of  foreign 
government  securities  long  since  repudiated  by  the  state.  In  such  cases  the  Court 
must  look  at  the  substance  of  the  thing  settled,  and  if  it  appears  to  be  merely  a 
litigious  claim  or  a  bare  possibility,  it  is  not  within  the  Act.  But  it  is  diff^erent  with 
a  bond  for  a  definite  sum  of  money ;  and  all  the  considerations  applicable  to  such  a 
case  are  equally  applicable,  whether  it  be  an  English  or  a  foreign  bond,  the  bond  of  an 
[980]  individual  or  of  a  state.  [Pollock,  C.  B.  Suppose  a  settlement  of  a  covenant 
to  pay  an  annuity,  would  that  be  chargeable  with  ad  valorem  duty  ?]  It  would  not 
come  within  the  definition  of  a  certain  and  principal  sum  of  money,  and  for  that 
reason  annuities  in  any  government  or  parliamentary  stocks  or  funds  are  expressly 
charged  according  to  their  value.  With  respect  to  the  Indian  stock,  it  was  created 
under  the  authority  of  parliament,  and  is  therefore  within  the  words  in  the  schedule  of 
the  13  &  14  Vict.  c.  97,  "government  or  parliamentary  stocks  or  funds."  Those  words 
cannot  be  construed  as  limited  to  stocks  or  funds  in  existence  at  the  time  that  Act  passed. 

Sir  G.  Honyman  replied. 

Cur.  adv.  vult. 

Martin,  B.,  now  said, — In  this  case  the  question  is  whether  a  marriage  settlement 
's  chargeable  with  ad  valorem  duty  in  respect  of  certain  foreign  stocks  and  bonds, 
under  the  13  &  14  Vict.  c.  97,  Sched.  tit.  "Settlement,"  or  as  a  deed  or  instrument 
whereby  a  "definite  and  certain  principal  sum  or  sums  of  money  "  are  settled.  There 
seems  to  us  little  doubt  about  it. 

First,  as  to  the  Brazilian  bonds.  These  are  the  ordinary  bonds  of  Brazil  for  pay- 
ment of  1001.  stock  with  41.  10s.  per  cent,  interest;  and  in  our  opinion  they  fall 
within  the  expression  "a  definite  and  certain  principal  sum  or  sums  of  money,"  being 
securities  for  a  "  definite  and  certain  principal  sum  or  sums  of  money." 

There  are  Nova  Scotia  bonds  and  New  Brunswick  bonds  of  the  same  character ; 
there  is  also  50001.  paid-up  Scrip  Peruvian  Loan,  which  at  first  would  seem  not  to  be 
of  the  same  character,  but  on  reference  to  the  documents  them-[981]-selves,  which  are 
in  the  shape  of  bonds,  it  appears  that  there  is  no  material  difference.  The  Chilian 
bonds  are  of  a  similar  description. 

We  had  some  doubt  with  reference  to  the  Mexican  Remanet  bonds,  but  when 
looked  at  they  appear  to  be  documents  given  to  the  holders  of  Mexican  bonds  as  a 
security  for  the  arrears  of  dividends  due  on  those  bonds,  and  therefore  we  think  they 
are  of  the  same  character,  since  they  are  in  point  of  fact  for  the  payment  of  a 
"  definite  and  certain  principal  sum  or  sums  of  money,"  which  was  composed  of  interest 
which  had  fallen  due  on  a  previous  occasion.  Therefore  our  judgment  on  all  of  these 
securities  is  that  they  fall  within  the  language  of  the  act  of  parliament. 
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With  respect  to  the  only  remaining  security,  the  Indian  51.  per  cents.,  that  was 
stock  created  by  an  English  act  of  parliament  (22  (fe  23  Vict.  c.  39)  subsequently  to 
the  13  &  14  Vict.  c.  97.  We  cannot,  however,  but  think  that  it  is  a  "definite  and 
certain  share  in  a  government  or  parliamentary  stock,"  within  the  meaning  of  the 
latter  part  of  the  Schedule,  for  it  is  money  raised  in  the  United  Kingdom,  for  the 
service  of  India,  by  the  creation  of  stock  bearing  interest. 

It  therefore  appears  to  us  that  the  Commissioners  were  right,  and  their  determina- 
tion must  be  affirmed. 

Determination  of  Commissioners  affirmed. (a) 

[982]  Waylett  v.  Wyndham.  Jan.  21,  1864.— The  Court  has  no  power,  under 
the  43  Eliz.  c.  6,  s.  2,  to  deprive  a  plaintiff  of  his  costs,  on  his  accepting  payment 
into  Court  of  a  sum  under  40s.,  and  giving  up  the  rest  of  his  claim.  Nor  where, 
upon  a  reference  to  the  Master,  the  award  is  for  a  sum  under  40s. 

[S.  C.  33  L.  J.  Ex.  172;  9  L.  T.  725.     Referred  to.  The  Young  James,  1869, 
L.  R.  3  Adm.  &  Ec.  6.] 

This  was  an  application  for  a  rule  calling  on  the  defendant  to  shew  cause  why  the 
plaintiff  should  not  recover  his  costs  in  this  action. 

From  the  affidavit  in  support  of  the  motion,  it  appeared  that  the  action  was 
brought  to  recover  2081.  10s.  6d.,  for  work  done  and  goods  supplied.  The  defendant 
paid  into  Court  11.  6s.,  which  the  plaintiff  took  out  in  satisfaction,  giving  up  his  claim 
for  the  residue.     The  plaintiff  and  defendant  resided  more  than  20  miles  apart. 

Holl,  in  support  of  the  motion.  The  language  of  the  15  &  16  Vict.  c.  54,  s.  4,  is 
imperative  that,  where  an  action  is  brought  for  a  cause  in  which  concurrent  jurisdiction 
is  given  to  the  superior  Courts  by  the  9  &  10  Vict.  c.  95,  s.  125  (which  is  the  case 
here),  the  Court  or  a  Judge  at  Chambers  "  shall  thereupon  by  rule  or  order  direct 
that  the  plaintiff  shall  recover  his  costs."  The  section  repeals  and,  so  far  as  is  here 
material,  re-enacts  the  13th  section  of  the  13  &  14  Vict.  c.  61,  with  the  substitution  of 
the  word  "shall"  instead  of  "may."  But  even  upon  the  construction  of  the  13  &  14 
Vict.  e.  61,  the  view  ultimately  adopted  in  all  the  Courts  was,  that  the  Court  or  Judge 
had  no  discretion  to  grant  or  refuse  costs.  The  43  Eliz.  c.  6,  s.  2,  only  applies  where 
the  cause  has  been  tried  before  a  Judge. 

Oppenheim  shewed  cause  in  the  first  instance.  The  43  Eliz.  c.  6,  s.  2,  enacts  :  "  If 
upon  any  action  personal  to  be  brought  in  any  of  Her  Majesty's  Courts  at  Westminster, 
not  being  for  any  title  or  interest  of  lands,  nor  concerning  [983]  the  freehold  or 
inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear  to  the  Judges  for  the 
same  Court,  and  so  signified  or  set  down  by  the  justices  before  whom  the  same  shall 
be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the  same  Court  shall  not 
amount  to  the  sum  of  40s.  or  above,  that  in  every  such  case  the  Judges  and  justices 
before  whom  any  such  action  shall  be  pursued  shall  not  award  for  costs  to  the  party 
plaintiff,  any  greater  or  more  costs  than  the  sum  of  the  debt  or  damages  so  recovered 
shall  amount  unto,  but  less  at  their  discretion."  Unless  this  statute  applies,  a  plaintiff 
whose  real  demand  is  under  40s.  can  obtain  his  costs  in  the  superior  Courts  by 
claiming  a  sum  above  40s.,  and  taking  out  the  sum  really  due  when  it  is  paid  into 
Court.  The  action  is  being  "  pursued  "  in  this  Court.  A  difficulty  is  no  doubt  created 
by  the  requirement  in  the  earlier  part  of  the  section,  that  it  should  be  signified  by 
the  justices  before  whom  the  action  is  "tried"  that  the  sum  to  be  recovered  does  not 
amount  to  40s.  But  it  is  submitted  that  the  word  "  tried "  need  not  necessarily 
mean  "tried  by  a  jury."  The  case  of  Itegina  v.  The  Inhahitanh  of  Haslemei-e  (3  B. 
&  S.  313)  presents  some  analogy  in  support  of  that  view.  There,  the  defendants 
having  pleaded  guilty,  the  indictment  was  held  to  have  been  "tried"  before  the 
Judge  of  assize  within  the  meaning  of  the  5  &  6  Wm.  4,  c.  50,  s.  95,  on  the  ground 
that  the  indictment  was  found  in  his  Court,  and  the  defendants  were  called  on  to 
plead  to  it  before  him.  [Bramwell,  B.  I  have  always  understood  that  under  the 
43  Eliz.  c.  6,  s.  2,  there  must  be  a  certificate  by  the  Judge  who  tried  the  wiuse.] 
There  is  no  reported  decision  that  the  statute  does  not  apply,  where  money  is  paid 
into  Court.     [Gray,  amicus  curiae,  referred  to  two  un-[984]-reported  cases.     Drury 

(a)  See  27  &  28  Vict.  c.  18,  ss.  11,  12,  13. 
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V.  GovdhalI,(a)  argued  Hilary  Term,  1863,  and  JVebb  v.  Sanderson,{b)  argued  Trinity 
Term,  1863.] 

[985]  The  Couit  (Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B.) 
made  the  rule  absolute  without  calling  on  HoU  to  support  it. 

Rule  absolute. 

In  re  the  Estate  and  Effects  of  Domingo  Capdevielle,  Deceased.  1864. — 
A  testator,  born  at  Montory  in  France,  of  French  parents,  in  the  year  1807  went 
to  Cadiz  where  he  was  clerk  to  a  merchant.  He  afterwards  went  to  Gibraltar. 
In  the  yean-  1830  he  came  to  England  and  carried  on  business  as  commission 
agent  at  Manchester  until  his  death  in  1859.  During  all  that  time  he  resided  in 
lodgings  for  which  he  paid  a  weekly  rent,  and  further  weekly  sum  for  his  board. 
In  1835  he  visited  Montory,  and  again  in  1846,  when  he  passed  a  solemn  act  before 
a  notary  for  the  preservation  of  his  co-hereditary  rights  of  succession  to  a  property 
there.  He  also  then  purchased  a  house  and  land  at  Montory,  and  desired  that 
some  apartments  in  the  house  should  be  kept  ready  for  his  return.  He  frequently 
expressed  an  intention  to  return  to  his  native  country.  He  devised  all  his  real 
and  personal  property  to  his  nephew  in  England.  He  had  no  real  property  in 
England,  but  a  large  amount  of  personal  property  consisting  of  cash  and  railway 
shares. — Held  :  First,  that  the  testator  was  domiciled  in  France,  and  therefore 
his  personal  property  was  not  liable  to  legacy  duty :  Per  Martin,  B.,  and 
Channell,  B.  Bramwell,  B.,  dubitante. — Per  Pollock,  C.  B.  That  whether  or 
not  the  testator  retained  his  domicile  of  origin,  he  acquired  a  domicile  in  England 
for  the  purposes  of  commerce. — Secondly.  That  although  the  personal  property 
was  not  liable  to  legacy  duty,  it  was  liable  to  succession  duty  :  Per  Martin,  B., 
and  Channell  B.     Pollock,  C.  B.,  and  Bramwell,  B.  dubitantibus. 

[S.  C.  5  N.  R.  15;  33  L.  J.  Ex.  306;  10  Jur.  (N.  S.)  1155;  12  W.  R.  1110. 
Followed,  Attorney  General  v.  Cmmtess  Bluc/ierde  Wahlstatt,  1864,  3  H.  &  C.  386  ;  In  re 
Badart's  Trusts,  1870,  L.  R.  10  Eq.  297.] 

In  this  case  Domingo  Capdevielle,  executor  of  the  last  will  and  testament  of 
Domingo  Capdevielle,  deceased,  had  been  [986]  served  with  a  writ  of  summons,  under 
the  16  &  17  Vict.  c.  51,  s.  48,  and  the  24  &  25  Vict.  c.  92,  commanding  him,  within 
fourteen  days,  to  deliver  to  the  Commissioners  of  Inland  Revenue  an  account  of  all 
the  legacies  and  property  of  the  said  Domingo  Capdevielle,  deceased,  and  pay  the 
duty  chargeable  thereon ;  or  within  the  same  time  appear  in  the  Court  of  Exchequer 
and  shew  cause  why  he  made  default. 

(a)  Drury  v.  GoodJmll. 

Gray  had  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why  the  plaintiff 
should  not  recover  his  costs  of  this  action.  The  affidavit  in  support  of  the  application 
stated  that  the  action  was  brought  by  the  plaintiff,  as  indorsee,  against  the  defendant 
as  maker  of  a  promissory  note  for  501.,  to  recover  51.  15s.  the  balance  due  on  the  note. 
The  defendant  pleaded  payment  into  Court  of  11.  Is.,  which  the  plaintiff  accepted  in 
full  satisfaction  and  discharge  of  his  claim,  and  entered  a  nolle  prosequi  as  to  the 
residue.  At  the  time  of  the  commencement  of  the  action,  the  plaintiff  dwelt  at 
Leicester,  in  the  county  of  Leicester,  and  more  than  twenty  miles  from  the  defendant, 
who  then  dwelt  at  Newton,  in  the  county  of  Derby.  A  similar  application  had  been 
made  to  Martin,  B.,  at  Chambers,  who  dismissed  the  summons  on  the  ground  that  the 
plaintiff  had  recovered  a  less  sum  than  40s. 

T.  Jones  shewed  cause  in  Hilary  Term,  1863  (Jan.  30),  and  referred  to  the  13  &  14 
Vict.  c.  61,  ss.  11,  13,  15  &  16  Vict.  c.  54,  s.  4,  and  9  &  10  Vict.  c.  95,  s.  128. 

Gray  was  not  called  upon  to  support  the  rule. 

Per  Curiam. (a)     The  rule  must  be  absolute. 

Rule  absolute. 

(b)  Webb  v.  Sanderson. 

Gray  had  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why  the  plaintiff 
should  not  recover  his  costs  of  this  action.     The  affidavit  in  support  of  the  application 

(a)  Pollock,  C.  B.,  Martin,  B.,  Channell,  B.,  and  Wilde,  B. 
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The  executor  entered  an  appearance,  and  filed  affidavits  which  stated  the  following 
facts  : — (a)  The  testator,  Domingo  Capdevielle,  was  the  son  of  French  parents,  and  was 
born  towards  the  end  of  the  last  century  at  Montory,  in  the  canton  of  Tardets,  Basses 
Pyrenees,  in  the  kingdom  of  France,  where  his  parents  resided,  and  his  father 
possessed  a  small  estate.  In  the  years  1807  and  1808  he  was  clerk  to  a  French 
merchant  named  Lagrave,  in  Cadiz,  in  the  kingdom  of  Spain.  On  the  invasion  of 
Spain  by  the  French,  the  testator  and  other  Frenchmen  residing  in  Cadiz  were 
seized  and  imprisoned  on  board  a  Spanish  hulk  lying  in  the  bay  of  Cadiz,  which  was 
afterwards  driven  by  a  storm  to  the  opposite  shore  of  Port  St.  Mary's  where  the 
French  army  was,  and  this  circumstance  enabled  the  testator  to  return  to  his  native 
country.  After  the  peace  in  1815,  a  friend  of  the  testator,  named  Echecopar,  visited 
him  at  his  native  village,  Montory,  where  he  bad  established  a  school,  persuaded 
him  to  go  to  Gibraltar,(i)  advanced  him  the  money  for  his  voyage,  and  saw  him 
embark.  Two  years  afterwards,  Echecopar  went  to  Gibraltar  and  found  the  testator 
in  the  employ  of  his  former  principal,  Lagrave,  who  some  years  afterwards  formed 
a  partnership  with  [987]  another  French  merchant,  and  obtained  for  Capdevielle  an 
interest  in  the  new  establishment.  In  1830  he  went  to  reside  at  Manchester  to 
purchase  manufactured  goods  for  his  firm,  and  shortly  afterwards  became  the  agent 
there  of  Messrs.  Darthez,  merchants  of  London,  for  the  purchase  of  manufactured 
goods  for  the  South  American  market.  Finding  this  agency  more  profitable  than  his 
share  of  the  Gibraltar  firm,  he  retired  from  the  partnership,  and  remained  in 
Manchester  as  a  shipping  and  commission  agent,  purchasing  goods  for  Messrs.  Darthez 
and  other  firms  at  Gibraltar. 

He  died  at  Manchester  on  the  6th  of  January,  1859,  and  during  the  whole  time 
he  resided  there  he  occupied  lodgings  hired  by  the  week  only,  and  consisting  of 
two  rooms,  for  which  he  paid  20s.  a  week,  and  for  his  board  a  further  sum  of 
30s.  a  week. 

The  testator  went  to  Montory  in  1835,  and  again  in  1846,  when  he  remained  there 
three  months.  On  the  18th  April,  1846,  by  arrangement  between  the  testator  and 
several  members  of  his  family,  a  solemn  act  was  passed  before  a  notary  there,  for  the  pre- 
servation of  his  co-hereditary  rights  of  succession  over  a  property  called  Capdevielle,  at 
Montory.  In  this  act,  to  which  his  nephew  and  nieces  were  parties,  the  testator  was 
described  as  "Dominique  Capdevielle,  merchant,  of  Manchester  in  England,  native 
of  Montory,"  and  his  nephew  and  nieces  "  declared  that  their  uncle,  Dominique 
Capdevielle,  had  been  absent  twenty-nine  years,  and  that  he  had  not  forfeited  his 
co-hereditary  rights  to  the  estate  of  the  house  of  Capdevielle,  and  desired  to  maintain 
his  right  for  the  future  without  any  opposition  whatsoever."     On  the  20th  of  April, 

stated  that  the  action  was  brought  to  recover  61.  4s.  6d.  for  work  done  and  convey- 
ance of  goods,  and  was  referred  by  order  of  a  Judge  to  the  certificate  of  one  of  the 
Masters  of  the  Court,  under  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict, 
c.  125).  The  Master  certified  that  the  sum  of  9s.  and  6d.  was  due  to  the  plaintiff; 
and  he  recovered  judgment  for  that  sum.  At  the  time  of  the  commencement  of  the 
action,  the  plaintiff  dwelt  at  Laundon,  in  the  county  of  Oxford,  and  more  than  twenty 
miles  from  the  defendant,  who  then  dwelt  in  Manchester  Buildings,  Westminster. 

C.  Pollock  shewed  cause  in  last  Trinity  Term  (June  2),  and  argued  that  the  sum 
of  9s.  6d.  was  "recovered"  within  the  meaning  of  the  13  &  14  Vict.  c.  61,  s.  11 ;  and 
that  notwithstanding  the  15  &  16  Vict.  c.  54,  s.  4,  and  the  9  &  10  Vict.  c.  95,  s.  128, 
the  Court  might  in  its  discretion  disallow  costs  where  the  action  was  brought  for  a 
sum  so  small  that  it  ought  never  to  have  been  brought  in  a  superior  Court. 

Gray,  in  support  of  the  rule.  The  plaintiff  dwelt  more  than  twenty  miles  from 
the  defendant,  so  that  the  case  falls  expressly  within  the  provisions  of  the  15  &  16 
Vict.  c.  54,  s.  4,  and  9  &  10  Vict.  c.  95,  s.  128 ;  and  the  Court  has  no  discretion  in  the 
matter. 

Per  Curiam. (5)     The  rule  must  be  absolute. 

Rule  absolute. 

(a)  No  affidavit  was  filed  by  the  Crown. 

{b)  Another  deponent  stated  that  he  had  been  informed  that  the  testator  was  sent 
by  his  friends  to  Gibraltar  to  avoid  conscription. 

{b)  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Wilde,  B. 
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1846,  the  testator,  whilst  at  Montory,  purchased  the  "  Hauras"  estate  there,  consisting 
of  a  house  with  95  acres  of  land,  for  125,000  francs.  In  the  contract  for  the  purchase 
of  this  estate,  the  testator  was  described  as  "  Dominique  Capdevielle,  [988]  merchant, 
of  Manchester  in  England."  He  also  had  in  view  the  purchase  of  an  adjoining  estate, 
called  Garaye.  Whilst  at  Montory  the  testator  expressed  an  intention  to  retire  from 
Manchester,  and  to  come  and  reside  in  the  Hauras  house  which  he  had  purchased. 
A  niece  of  the  testator  deposed  that  he  "left  the  house  Hauras  under  her  care  until 
his  arrival,  and  enjoined  her  to  keep  it  in  good  order,  and  especially  a  bed  which  he 
desired  to  be  kept  in  readiness  for  his  repose  during  his  latter  days.  From  the  year 
1840  until  the  time  of  the  testator's  death  the  deponent  received  several  letters  from 
him  (which  had  been  destroyed),  in  which  he  "always  reiterated  his  intention  to 
retire  and  to  come  to  Montory,  and  said  therein  that  deponent  was  to  expect  him  every 
day."  A  nephew  deposed  that  the  testator  "  entrusted  to  him  the  reparation  of  the 
house  'Hauras,' and  enjoined  him  above  all  to  have  a  room  well  and  properly  furnished 
for  his  reception  on  his  return,  in  which  he  might  pass  the  remainder  of  his  days." 
The  executor  of  the  testator,  who  assisted  him  in  his  business  from  the  year  1844 
until  his  death,  deposed  that  "the  deceased  often  expressed  to  him  his  wish  and 
desire  to  retire  from  England  to  France,  and  to  end  his  days  in  the  latter  country. 
Subsequently  to  his  visit  to  Montory  in  1846,  and  the  purchase  of  the  Hauras  estate, 
he  said  to  deponent  that  he  had  worked  long  enough ;  that  he  was  in  a  position  to 
give  up  business,  and  to  retire  to  France  to  enjoy  the  fruits  of  his  labours,  and  that 
he  intended  to  retire  to  Montory  to  live  on  his  property  there ;  and  he  often  repeated 
the  same  expressions  of  intention."  A  member  of  the  firm  of  Messrs.  Darthez  also 
deposed  to  conversations  in  which  the  testator  expressed  an  intention  to  return  to 
France. 

The  affidavits  set  out  the  following  expressions  of  the  testator,  in  letters  said  to 
be  destroyed.  In  a  letter  to  his  brother:  "The  time  is  not  far  distant  when  I  shall 
come  [989]  to  live  again  with  you  all,  my  dear  relations,  with  whom  I  desire  to  partake 
of  and  enjoy  the  fruits  of  my  long  and  arduous  career."  In  a  letter  to  his  friend 
Hauras,  enjoining  him  to  acquaint  him  when  any  good  lands  might  be  exposed  for 
sale  round  Montory,  he  wrote :  "  I  want  to  buy  them  in  order  to  satisfy  the  taste 
which  I  have  acquired  for  agriculture.  I  want  to  raise  some  fine  cows  and  calves  ; 
in  fact  I  want  to  establish  an  English  model  farm  and  to  become  one  of  the  largest 
landed  proprietors  of  Montory."  The  affidavits  also  set  out  (amongst  others)  the 
following  extract  from  a  letter  of  the  testator,  addressed  to  S.  Darthez,  at  Pau,  and 
dated  the  13th  January,  1847  : — "Until  now  obstacles  have  presented  themselves  to 
prevent  the  executing  my  proposed  retirement  from  Manchester.  I  hope  in  God  that 
I  shall  be  more  fortunate  next  Spring,  when  I  shall  have  the  pleasure  to  retire  to  the 
Pyrenees  in  company  of  our  respected  friend,  M.  J.  P.  Darthez  of  Paris,  who  wishes 
to  go  there  for  some  time." 

The  testator  subscribed  to  the  following  charities  at  Montory  :  "  Ecoles  des  Frferes 
Chretiens  et  Secours  de  Charite,"  "Bureau  de  Bienfaisance."  When  he  went  abroad 
he  obtained  his  passport  as  a  French  subject ;  and  he  always  spoke  with  affection  of 
France  as  his  native  country. 

The  testator,  by  his  will,  devised  and  bequeathed  all  his  estate,  both  real  and 
personal,  whether  in  possession,  reversion,  remainder  or  expectancy,  unto  his  nephew, 
Domingo  Capdevielle  (who  resided  with  him  at  Manchester)  absolutely.  The  testator 
had  no  real  estate  in  England,  but  his  personal  estate,  which  consisted  of  railway 
shares  and  cash,  was  of  the  value  of  92791. 

Bovill  and  C.  Pollock  shewed  cause  {ay  upon  the  above  [990]  affidavits.  The  first 
question  is  whether  the  testator's  personal  property  is  liable  to  legacy  duty.  That 
depends  upon  his  place  of  domicile,  for  personal  property  having  no  situs  follows  the 
domicile  of  the  owner.  At  one  time  it  was  considered  that  the  55  Geo.  3,  c.  184,  Sched. 
pt.  3,  tit.  Legacies,  11, (a)^  applied  to  all  legacies,  whether  the  testator  was  domiciled  in 

(ay  In  Trinity  Term,  May  28  and  31,  before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B., 
and  Channel!,  B. 

(ay  Declares  that  duty  shall  be  payable  "  For  every  legacy  specific  or  pecuniary, 
or  of  any  other  description,  of  the  amount  or  value  of  201.  or  upwards,  given  by 
any  will  or  testamentary  instrument  of  any  person  who  shall  have  died  after  the 
5th  April,  1805,  either  out  of  his  or  her  personal  or  moveable  estate,  or  out  of  or 
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this  country  or  not,  but  the  case  of  Thomson  v.  The  Advocate  General  (12  CI.  &  F.  1) 
decided  that  general  words  of  the  statute  "  every  legacy  given  by  any  will  or  testa- 
mentary instrument  of  any  person "  must  of  necessity  receive  some  limitation ;  and 
that  the  statute  did  not  extend  to  the  will  of  any  person  who  at  the  time  of  his  death 
was  domiciled  out  of  England,  whether  his  property  was  in  England  or  not.  That 
decision  proceeded  upon  this  general  principle,  that  there  was  no  intention  to  legislate 
on  behalf  of  persons  not  subjects  of  this  realm,  a  principle  adopted  in  the  case  of 
copyright  and  other  cases.  The  testator  at  the  time  of  his  death  was  domiciled  in 
France.  France  was  his  domicile  of  origin,  and  he  never  acquired  a  domicile  elsewhere. 
Both  the  factum  and  animus  are  wanting,  for  the  residence  of  the  testator  in  this 
country  was  not  permanent  but  temporary  ;  and  he  never  intended  to  abandon  his 
domicile  of  origin.  He  originally  came  to  this  country  as  a  traveller  or  agent,  lived 
in  lodgings  at  a  weekly  rent,  twice  visited  his  native  country,  purchased  an  estate  and 
subscribed  to  charities  there ;  declared  his  right  [991]  to  be  considered  one  of  the 
co-hereditary  representatives  of  the  family,  and  frequently  expressed  an  intention  to 
return  and  end  his  days  in  his  native  country. 

There  are  three  distinct  descriptions  of  domicile.  First  the  domicile  spoken  of 
by  writers  on  international  law,  which  is  a  question  of  belligerent  rights,  as,  for 
instance,  the  capture  of  a  person  upon  the  ship  of  an  enemy.  There  the  domicile  is 
easily  determined.  A  person  who  goes  to  a  foreign  country  to  trade  is  under  the 
protection  of  that  country,  and  is  domiciled  where  his  trade  is  carried  on.  The  second 
is  municipal  domicile,  which  does  not  exist  in  this  country,  because  the  word 
"domicile"  is  unknown  to  the  English  law.  That  has  no  reference  to  this  case, 
except  so  far  as  the  fact  of  a  man  having  a  municipal  domicil  would  be  some  evidence 
of  what  was  his  international  and  ordinary  domicile.  Here,  the  testator  exercised  no 
municipal  rights  in  this  country.  Thirdly,  there  is  the  domicile  now  in  question. 
One  of  the  principles  established  with  reference  to  such  domicile  is,  that  the  domicile 
of  origin  must  prevail  until  the  party  has  not  only  acquired  another,  but  has  manifested 
and  carried  into  execution  an  intention  of  abandoning  his  former  domicile  :  Mwnro  v. 
Munro  (7  CI.  &  F.  842).  The  presumption  of  law  is  against  an  intention  to  abandon 
the  domicile  of  origin.  No  doubt,  length  of  residence  in  a  foreign  country,  per  se, 
according  to  time  and  circumstances,  raises  a  presumption  of  intention  to  abandon  the 
domicile  of  origin  and  to  acquire  a  new  domicile,  but  such  presumption  may  be  rebutted 
by  facts  shewing  that  there  was  no  such  intention.  A  change  of  domicile  is  not  to 
be  inferred  from  the  fact  of  a  lengthened  residence  in  a  foreign  country.  To  constitute 
a  change  of  domicile  it  must  be  animo  et  facto :  [992]  Hodgson  v.  Beauchesne 
(12  Moore,  P.  C.  285).  These  principles  were  affirmed  by  the  House  of  Lords  in 
Moorehouse  v.  Lord  (10  H.  L.  Cas.  272).  There  Lord  Cranworth  said  :  "  In  order  to 
acquire  a  new  domicile,  according  to  an  expression  which  I  believe  I  used  on  a  former 
occasion,  and  which  I  shall  not  sjhrink  on  that  account  from  repeating,  because  I  think 
it  is  a  correct  statement  of  the  law,  a  man  must  intend  quatcnus  in  illo  exuere  patriam." 
Lord  Chelmsford  and  Lord  Kingsdown  used  expressions  to  the  same  effect.  It  is  not 
enough  for  a  person  to  take  a  house  in  the  new  country,  even  with  the  probability 
and  the  belief  that  he  may  remain  there  all  the  days  of  his  life.  Change  of  residence 
alone,  however  long  and  continued,  does  not  efTect  a  change  of  domicile,  as  regulating 
the  testamentary  act  of  the  individual :  Bremer  v.  Freeman  (I  Deane,  Eccl.  Rep.  192), 
Brown  v.  Smith  (15  Beav,  444).  Pothier  lays  down  that  a  person  can  only  establish 
a  domicile  animo  et  facto ;  but  when  the  domicile  is  once  established  in  a  place,  it 
may  be  retained  animo  solo :  Introduction  Generale  aux  Coutumes  d'Orleans,  chap.  1, 
8,  9.(e)     Vattel  says  that  domicile  is  a  fixed  residence  in  any  place,  with  an  intention 

charged  upon  his  or  her  real  or  herit<ible  estate,  or  out  of  any  money  to  arise  by 
the  sale,  mortgage,  or  disposition  of  his  or  her  real  or  heritable  estate,  or  any  part 
thereof,"  &c. 

■  (e)  The  following  passage  was  cited  : — *'  Observez  qu'il  n'est  pas  neanmoins  toujours 
necessaire  qu'une  personne  ait  actuellement  une  demeure  dans  un  lieu,  pour  que  ce 
lieu  soit  celui  de  son  domicile :  car  une  personne  ne  peut,  k  la  v^rite,  etablir  son 
domicile  dans  un  lieu  qu'animo  et  facto,  en  s'y  <5tablissant  une  demeure :  mais  le 
domicile  une  fois  etabli  dans  un  lieu,  peut  s'y  retenir  animo  solo.  C'est  ce  qui  arrive 
lorsqu'une  personne  quitte  le  lieu  de  son  domicile  pour  un  long  voyage,  ou  pour  aller 
resider  dans  un  lieu  oh  I'appellent  des  affaires  passag^res,  ou  un  emploi  amovible ;  car, 
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of  always  [993]  staying  there  :  liv.  1,  chap.  xix.  §  218. (a)  There  must  be  an  intention 
to  change  the  domicile.  [Martin,  B.  Story's  definition  is,  "  that  that  place  is  properly 
the  domicile  of  a  person,  in  which  his  habitation  is  fixed  without  any  intention  of 
removing  therefrom."  But  he  afterwards  says,  "  If  a  person  has  actually  removed  to 
another  place,  with  an  intention  of  remaining  there  for  an  indefinite  time,  and  as  a 
place  of  fixed  present  domicile,  it  is  to  be  deemed  his  place  of  domicil,  notwithstanding 
he  may  entertain  a  floating  intention  to  return  at  some  future  period : "  Story's 
Conflict  of  Laws,  chap.  iii.  §§  43,  46.]  On  what  day  or  in  what  year  can  it  be  said 
that  the  testator  abandoned  his  French  domicile  ?  [Pollock,  C.  B.  There  are  many 
cases,  both  in  law  and  out  of  it,  in  which  it  may  be  predicated  that  a  change  has  taken 
place,  though  it  may  be  difiicult  to  specify  the  precise  time.]  Some  persons  go  abroad 
for  the  benefit  of  their  health,  others  for  the  increase  of  their  fortunes  or  the  advance- 
ment of  their  families;  but  the  domicile  of  origin  remains,  unless  there  is  a  fixed 
intention  of  abandoning  it  and  permanently  adopting  another  domicile.  [Pollock,  C.  B. 
If  you  adopt  another,  do  you  not  perma-[994]-nently  adopt  iti]  The  expression 
"  permanently  adopt "  is  used  by  Lord  Chelmsford  in  his  judgment  in  Moweliause  v. 
Lard.  The  true  rule  is  laid  down  by  Lord  Wensleydale  in  Aikman  v.  Aikman  (3  Macq. 
854,  877):  "Every  man's  domicile  of  origin  must  be  presumed  to  continue  until  he 
has  acquired  another  sole  domicile  by  actual  residence,  with  the  intention  of  abandoning 
his  domicile  of  origin."  Here  there  was  no  fixed  habitation  at  Manchester  or  any 
intention  of  remaining  there,  except  week  by  week  as  long  as  convenient,  and  there 
was  a  clear  intention  of  returning  to  France.  [Pollock,  C.  B.  May  not  a  man  have 
two  domiciles  1  Probably  in  France  they  would  say  that  the  testator  had  a  French 
domicile,  and  we  may  say  that  he  had  an  English  domicile.  Suppose  a  person  who 
was  born  in  the  East  Indies  acquired  a  large  fortune  there,  and,  uno  flatu,  bought 
land  in  Scotland  and  England,  and  resided  one  half  of  the  year  in  Scotland,  and  the 
other  half  in  England.  Where  would  his  domicile  bel]  It  would  be  difficult  to 
determine.  The  domicile  of  origin  is  presumed  to  continue,  and  the  onus  of  proving 
an  intention  to  abandon  it  is  on  those  who  assert  a  change  :  La  Virginie  (5  Rob.  Adm. 
Rep.  98),  In  re  Steer  (3  H.  &  N.  594). 

Secondly,  if  the  property  is  not  liable  to  legacy  duty,  it  is  not  liable  to  succession 
duty.  Assuming  that  the  testator  was  domiciled  in  France  at  the  time  of  his  death, 
there  was  no  jurisdiction  over  him  merely  because  he  had  personal  property  in  this 
country.  It  might  as  well  be  contended  that  if  a  Frenchman  domiciled  in  France 
made  a  will  there  and  appointed  a  trustee  of  his  personal  property  in  England,  the 
trustee  would  be  liable  to  pay  succession  duty  though  the  property  was  not  liable 
to  legacy  duty.  It  would  be  contrary  to  every  principle  of  legislation  to  affect  the 
personal  property  of  a  Frenchman  domiciled  abroad,  and  con-[995]-trary  to  the 
principles  of  the  Succession  Duty  Act  to  render  personal  property  not  liable  to  legacy 
duty  liable  to  succession  duty.  The  British  parliament  has  no  power  to  legislate  for 
aliens  beyond  British  territory :  per  Lord  Campbell  in  Boosey  v.  Jeffries  (6  Exch. 
593).     The  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  is  in  pari  materia  with 

quoique  cette  personne  ait  emporte  avec  elle  tons  ses  efFets,  et  n'ait  conserve  aucune 
demeure  dans  le  lieu  de  son  domicile  d'oii  elle  est  partie,  neanmoins  elle  est  toujours 
censee  conserver  animo  son  domicile  dans  ce  lieu,  et  elle  demeure  sujette  aux  statuts 
personnels  de  ce  lieu,  tant  qu'elle  ne  s'est  pas  etabli  ailleurs  un  veritable  et  perpetuel 
domicile." 

(a)  The  following  passages  were  cited  ; — "  Le  domicile  est  I'habitation  fixee  en 
quelque  lieu,  dans  I'intention  d'y  demeurer  toujours.  Un  homme  n'etablit  done  point 
son  domicile  quelque  part,  a  moins  qu'il  ne  fasse  sufEsamment  connaltre,  soit  tacite- 
ment,  soit  par  une  declaration  expresse,  son  intention  de  s'y  fixer.  Au  reste,  cette 
declaration  n'empeche  point  que  s'il  vient  a  changer  de  sentiment  dans  la  suite,  il  ne 
puisse  transporter  son  domicile  ailleurs.  En  ce  sens,  celui  qui  s'arrete,  meme  long 
temps,  dans  un  lieu,  pour  ses  aff'aires,  n'y  a  qu'une  simple  habitation,  sans  domicile. 
C'est  ainsi  que  I'envoye  d'un  prince  Stranger  n'a  point  son  domicile  a  la  cour  oil  il 
reside." 

I  "Le  domicile  naturel,  ou  d'origine,  est  celui  que  la  naissance  nous  donne,  la  oil 
notre  pfere  a  le  sien  ;  et  nous  sommes  censes  le  retenir,  tant  que  nous  ne  I'abandonnons 
pas  pour  en  choisir  un  autre.  Le  domicile  acquis  (adscititium)  est  celui  que  nous  nous 
etablissons  par  notre  propre  volonte." 
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the  Legacy  Duty  Acts.  [Channel!,  B.  The  rate  of  duty  is  the  same  in  both.]  Its 
title  shews  that  the  Succession  Duty  Act  comprehends  both  successions  and  legacies. 
It  is  evident  from  the  first  section  that  as  regards  real  property  its  situation  is  the 
test  of  its  chargeability  with  duty,  for  the  term  "  real  property  "  is  confined  to  property 
in  Great  Britain  and  Ireland.  With  respect  to  personal  property,  there  is  no  limit  as 
to  its  situation,  yet  it  is  admitted  that  the  Act  does  not  apply  to  all  personal  property 
wherever  situate.  The  language  of  the  2nd  section  (b)  is  quite  as  general  as  that  of 
the  36  Geo.  3,  c.  52,  s.  7,  and  the  55  Geo.  3,  c.  184,  Sched.  part  3,  tit.  Legacies 
(ante,  p.  990,  note) ;  and  ought  to  receive  the  limitations  introduced  into  those  Acts 
by  the  House  of  Lords  in  Thomson  v.  The  Advocate  General  {]  2  CI.  &  F.  1).  The  words 
"  every  past  or  future  disposition  of  property  "  cannot  apply  to  all  dispositions  of 
property  whether  by  an  Englishman  or  a  foreigner,  and  whether  situate  in  England 
or  abroad  ;  and  "  every  devolution  [996]  by  law  "  cannot  apply  to  all  devolutions,  but 
only  to  devolutions  by  English  law  of  property  situate  in  England,  and  the  words 
"on  the  death  of  any  person,"  cannot  apply  to  every  person  whether  a  subject  of  this 
kingdom  or  a  foreigner,  and  whether  domiciled  within  the  realm  or  abroad.  By  the 
9th  section  the  duties  are  to  be  considered  as  stamp  duties.  The  10th  section  imposes 
certain  rates  of  duty  according  to  the  relation  of  the  successor  to  the  predecessor. 
That  can  only  relate  to  a  succession  by  English  law  to  property  in  England.  By  the 
18th  section,  no  duty  shall  be  payable  *'  by  any  person  in  respect  of  a  succession,  who, 
if  the  same  were  a  legacy  bequeathed  to  him  by  the  predecessor,  would  be  exempted 
from  the  payment  of  duty  in  respect  thereof  under  the  Legacy  Duty  Acts.'  That  has 
been  interpreted  to  mean  where  legacies  are  expressly  exempted  :  The  Attorney  General 
V.  Fitzyohn  (2  H.  &  N.  465) ;  but  it  is  important  as  shewing  that  the  Acts  are  in  pari 
materia  The  18th  section  proceeds  to  say:  "And  no  person  charged  with  the 
duties  on  legacies  and  shares  of  personal  estate  under  the  Legacy  Duty  Acts,  in  respect 
of  any  property  subject  to  such  duties,  shall  be  charged  also  with  the  duty  granted  by 
this  Act  in  respect  of  the  same  acquisition  of  the  same  property."  The  19th  section 
says  that  leasehold  estates  shall  be  no  longer  charged  under  the  Legacy  Duty  Acts  as 
personal  estate.  The  30th  and  32nd  sections  also  shew  that  the  Legacy  Duty  Acts 
and  the  Succession  Duty  Act  ought  to  receive  the  same  construction.  In  re  Bruce 
(2  C.  &  J.  436)  is  an  express  authority  that  property  in  this  country  belonging  to  a 
foreigner  who  dies  abroad,  appoints  an  English  executor,  and  bequeaths  to  English 
legatees,  is  not  liable  to  legacy  duty.  This  point  came  before  the  Lords  Justices  in 
the  case  of  In  re  Wallop's  Trusts  (1  Dex,  G.  J.  &  S.  656).  There  a  married  woman, 
domiciled  abroad,  [997]  exercised  by  her  will  a  general  absolute  power  of  appointment, 
given  to  her  by  the  will  of  her  father,  over  property  situate  in  England,  and  Lord 
Justice  Turner  held  that  legacy  duty  was  not,  but  that  succession  duty  was,  payable 
by  the  appointees.  Lord  Justice  Knight  Bruce  expressed  an  opinion  that  the  legacies 
were  subject  either  to  legacy  duty  or  succession  duty  and  that  it  was  of  no  practical 
importance  which.  Lord  Justice  Turner  also  held  that  the  Succession  Duty  Act 
applied  to  persons  wherever  domiciled,  and  that  the  rule  "mobilia  sequuntur 
personam  "  cannot,  as  under  the  Legacy  Duty  Acts,  be  made  the  ground  of  an  exemp- 
tion from  duty.  [Pollock,  C.  B.  Is  not  the  rule  of  law,  that  when  a  power  is 
exercised  it  is  supposed  to  be  the  act  of  the  person  who  created  the  power  ]  If  so, 
the  decision  in  Wallop's  case  was  correct.  Martin,  B.  The  ground  of  Lord  Justice 
Turner's  decision  was  that  the  Succession  Duty  Act  ought  not  to  receive  the  same 
limited  construction  as  the  Legacy  Duty  Acts.]  In  the  case  of  succession  duty  there 
is  a  territorial  jurisdiction  over  the  real  property  by  reason  of  its  situation,  but  that 
is  not  so  with  respect  to  personal  property.     Therefore  the  judgment  of  Lord  Justice 

(b)  Sect.  2  :  "  Every  past  or  future  disposition  of  property,  by  reason  whereof 
any  person  has  or  shall  become  beneficially  entitled  to  any  property  or  the  income 
thereof  upon  the  death  of  any  person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  either  immediately  or  after  any  interval,  either  certainly  or 
contingently,  and  either  originally,  or  by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  interest  in  property  or  the  income  thereof,  upon 
the  death  of  any  person  dying  after  the  time  appointed  for  the  commencement  of  this 
Act,  to  any  other  person,  in  possession  or  expectancy,  shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  entitled  by  reason  of  any  such  disposition  or  devolu- 
tion a  succession,"  &c.  f'iUi.,.      '..  ii(, 
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Turner  in  Wallop's  case  cannot  be  supported.  That  case  was  founded  on  the  decision 
of  the  Lords  Justices  in  the  case  of  In  re  Lovelace  (4  De  Gex  &  J.  340) ;  but  that  case 
does  not  govern  this,  because  the  ground  of  that  decision  was  that  the  succession  was 
derived  from  the  donor  of  the  power,  and  he  was  domiciled  in  England.  [Pollock,  C.  B. 
In  re  Wallop  has  oxAy  a  secondary  authority,  as  the  expression  of  the  opinion  of  an 
eminent  Judge  and  not  the  authority  of  a  decided  case,  because  Lord  Justice  Knight 
Bruce  did  not  acquiesce  in  the  grounds  upon  which  Lord  Justice  Turner  based  his 
decision,  but  decided  on  a  different  ground,  and  many  of  the  expressions  of  Lord 
Justice  [998]  Turner  were  not  necessary  for  the  decision  of  the  case.]  They  also 
referred  to  Isherwood  v.  Oldknow  (3  M.  &  Sel.  382). 

The  Attorney  General  and  Beavan,  in  support  of  the  summons  (May  31). 
First,  the  evidence  prima  facie  establishes,  animo  et  facto,  an  English  domicile. 
There  are  no  circumstances  which  indicate  that  the  testator  ever  intended  to  retain 
his  domicile  of  origin.  The  facts  that  he  purchased  property  in  France,  and  his  desire 
to  retain  his  hereditary  rights,  are  insufficient  for  that  purpose.  He  resided  for  thirty 
years  at  Manchester,  where  he  carried  on  the  business  of  a  commission  agent,  by 
which  he  acquired  a  large  property,  and  in  the  deed  of  conveyance  drawn  up  in  France 
he  is  described  as  a  merchant  at  Manchester.  No  inference  may  be  drawn  from 
the  fact  that  he  lived  in  lodgings  ;  it  may  have  been  for  convenience.  In  Phillimore 
on  Domicil,  ccvii.,  p.  122,  it  is  said  that  in  America  "  little,  if  any,  stress  is  laid  upon 
the  fact  of  a  person's  being  only  a  boarder  or  lodger  at  a  place.  On  a  question  of 
domicile  (it  was  said  by  President  Rush),  the  mode  of  living  is  not  material,  whether 
on  rent  at  lodgings,  or  in  the  house  of  a  friend.  The  apparent  or  avowed  intention 
of  constant  residence,  not  the  manner  of  it,  constitutes  the  domicile."  Again,  in 
Whicker  v.  Hume  (13  Beav.  366,  395),  where  the  question  was  whether  a  Scotchman 
was  domiciled  in  Scotland  or  England,  Lord  Langdale,  M.  R.,  said :  "  I  consider  it 
to  be  immaterial  whether  he  resided  in  a  house  of  his  own  or  in  lodgings.  In  fact  he 
resided  in  London,  with  such  occasional  exceptions  or  absences  as  were  consistent  with. 
London  being  his  usual  and  common  place  of  residence.  We  have  the  undoubted  fact 
of  residence,  and  if  we  can  see  from  the  evidence  that  this  fact  during  its  con- 
tinuance was  accompanied  by  an  intention  to  make  London  his  [999]  permanent  place 
of  residence,  and  the  central  place  of  his  affairs  and  business,  then  it  must,  I  think, 
be  considered  that  London  became  his  domicile,  with  the  legal  incidents  of  domicile." 
It  is  said  that  the  testator  always  regarded  France  as  his  native  country,  but  he  would 
naturally  do  so,  having  been  born  in  France.  In  Whicker  v.  Hume  (13  Beav.  366, 
397)  Lord  Langdale  observed,  that  the  testator  never  thought  of  repudiating  or 
abandoning  his  character  of  Scotchman  ;  and  that  there  was  no  foundation  in  law  for 
the  notion  that  he  could  not  acquire  a  domicile  in  England  without  repudiating  his 
nationality  as  a  Scotchman.  [Martin,  B.  There  must  be  the  concurrence  of  the 
animus  and  factum  :  Aikman  v,  Aikman  (3  Macq.  854,  877),  The  Attorney  General 
V.  Rowe  (1  H.  &  C.  31).]  When  once  the  factum  is  established,  the  animus  is  easily 
ascertained  from  acts  and  declarations.  Here  the  testator  may  have  had  a  floating 
intention  to  return  to  France,  but  the  factum  was  wanting.  In  Hodgson  v.  De 
Beauchesne  (12  Moo.  P.  C.  285)  the  presumption  arising  from  the  fact  of  long 
residence  in  France  was  counteracted  by  evidence  of  intention.  The  fact  of  a 
long  residence  in  England,  for  the  purpose  of  carrying  on  business  there,  is 
inconsistent  with  the  intention  of  converting  it  into  a  transitory  residence.  In  order 
to  prove  intention,  regard  must  be  had  to  the  fact  of  residence,  its  object,  purpose, 
and  the  circumstances  attending  it.  The  dictum  of  Lord  Cran worth,  in  Whicker  v. 
Hume  (7  H.  L.  Gas.  124,  159)  and  Moorehouse  v.  Lord  (10  H.  L.  Gas.  272,  283),  which, 
when  unexplained,  may  seem  doubtful,  cannot  have  the  meaning  put  upon  it,  for  it 
would  be  inconsistent  with  the  authorities  relating  to  Englishmen  domiciled  in  India ; 
and  moreover  in  Whicker  v.  Hume  there  was  no  indication  of  an  intention  "  exure 
patriam,"  but  [1000]  the  testator,  a  Scotchman,  was  held  to  have  changed  his 
domicile  by  a  ten  years'  residence  in  London,  although  he  continued  to  express  an 
attachment  to  Scotland.  Therefore  the  words  "  exure  patriam  "  require  some  limita- 
tion ;  and  they  cannot  mean  •'  give  up  allegiance  to  the  country  of  birth,"  but  only 
"give  it  up  as  a  place  of  residence."  In  Phillimore  on  Domicil,  chap.  ii.  p.  11,  there 
are  definitions  of  domicile,  according  to  the  Roman  and  the  French  civil  law,  which 
would  include  this  case.  The  learned  author  considers  that  the  American  Judges 
have  been  most  successful  in  their  attempts  to  define  the  word,  and  that  it  may  be 
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accurately  designated  as  "  a  residence  at  a  particular  place,  accompanied  with  positive 
or  presumptive  proof  of  an  intention  to  remain  there  for  an  unlimited  time."  He 
proceeds  to  say,  "  Domicil  answers  very  much  to  the  common  meaning  of  our 
word  '  home ' ;  and  when  a  person  possessed  two  residences  the  phrase,  '  he  made  the 
latter  his  home '  would  point  out  that  to  be  his  domicil."  Mr.  Justice  Story  in  his 
Conflict  of  Laws,  chap,  iii,  §  42,  p.  51,  3rd  ed.,  first  gives  the  definition  of  the  Roman 
Law.(a)'  The  learned  author  then  proceeds  to  state  the  definitions  of  the  French 
]urists.(i)^  Vattel  has  defined  domicile  to  [1001]  be  "a  fixed  residence  in  any  place, 
with  an  intention  of  always  staying  there."  But  Story  observes  that  it  would  be 
more  correct  to  say,  that  that  place  is  properly  the  domicile  of  a  person  in  which  his 
habitation  is  fixed,  without  any  present  intention  of  removing  therefrom.  Story, 
§  44,  says  :  '*  Two  things,  then,  must  concur  to  constitute  domicile  ;  first,  residence  ; 
and  secondly,  the  intention  of  making  it  the  home  of  the  party."  There  must  be  the 
fact  and  the  intent ;  for,  as  Pothier  has  truly  observed, (a)^  a  person  cannot  establish 
a  domicile  in  a  place,  except  it  be  animo  et  facto.(&)2  [Pollock,  C.  B.  Suppose  a 
Frenchman,  who  was  making  in  this  country  10,0001.  a  year,  was  asked  whether  he 
meant  to  abandon  his  French  domicile,  and  he  replied,  "  No,  I  do  not,  I  love  my 
native  country,  but  I  mean  to  stay  in  England  so  long  as  I  make  10,0001.  a  year,"  if 
he  died  in  this  country  I  apprehend  that  notwithstanding  his  declaiation  he  would 
have  acquired  an  English  domicile.]  It  is  the  fact  of  residence  coupled  with  an 
intention  of  remaining  which  constitutes  domicile  ;  a  change  of  residence  for  a  mere 
temporary  purpose  is  insufficient :  Story,  §  44.  It  is  asked,  "  when  did  the  testator's 
change  of  domicile  take  place  1 "  There  is  ample  ground  for  saying  [1002]  that  it 
took  place  when  the  testator  left  Gibraltar,  and  instead  of  returning  to  France  came 
to  England  with  an  intention  of  remaining  there.  Mr.  Justice  Story  deduces  certain 
rules  from  the  principles  which  have  been  established,  the  fourteenth  of  which  is, 
"the  mere  intention  to  acquire  a  new  domicile,  without  the  fact  of  an  actual  removal, 
avails  nothing,  neither  does  the  fact  of  removal  without  the  intention."  The 
eighteenth  is  :  "  If  a  person  has  actually  removed  to  another  place,  with  an  intention 
of  remaining  there  for  an  indefinite  time,  and  as  a  place  of  fixed  present  domicile,  it 
is  to  be  deemed  his  place  of  domicile  notwithstanding  he  may  entertain  a  floating 
intention  to  return  at  some  future  period."  The  same  doctrine  is  laid  down 
in  Burge  Com.  Colonial  Law,  pp.  41,  42.  [Martin,  B.  Suppose  a  foreigner  came 
to  this  country  with  the  intention  of  remaining  so  long  as  his  health  and 
reasoning  powers  enabled  him  to  carry  on  his  profession,  but  with  a  firm  determina- 
tion to  return  to  his  native  country  when  they  failed,  where  would  be  his  place 
of   domicile?]     In   this   country.     [Martin,   B.     According    to    what   was   said    by 

(ay  In  eodem  loco  singulos  habere  domicilium,  non  ambigitur  ubi  quis  larem 
rerumque  ac  fortunarum  suarum  summam  constituit ;  unde  (rursus)  non  sit 
discessurus,  si  nihil  avocet ;  unde  cum  profectus  est,  peregrinari  videtur :  quod  si 
rediit,  peregrinari  jam  destitit:  Cod.  Lib.  10,  tit.  39,  1.  7. 

Si  quis  negotia  sua  non  in  colonia  sed  in  municipio  semper  agit ;  in  illo  vendit, 
emit  contrahit,  eo  in  foro,  balineo,  spectaculis  utitur  ;  ibi  festos  dies  celebrat :  omnibus 
denique  municipii  commodis,  nullis  coloniarum  f ruitur ;  ibi  magis  habere  domicilium 
quam  ubi  colendi  causa  diversatur  :  Dig.  lib.  50,  tit.  1,  1.  27. 

{by  Denizart  says  :  "  Le  domicile  est  le  lieu,  ou  une  personne  jouissant  da  sea 
droits,  etablit  sa  demeure  et  le  siege  de  sa  fortune : "  Denizart,  art.  Domicil.  The 
Encylopedist  says  :  "  C'est  a  proprement  parler,  I'endroit  oii  Ton  a  plac^  le  centre  de 
ses  affaires  :  "  Encyclop.  Moderne,  art.  Domicil.  Potior  says  :  "  C'est  le  lieu,  oil  une 
personne  a  ^tabli  le  si6ge  principal  de  sa  demeure  et  ses  afiaires  : "  Pothier,  Introd. 
Cout.  d'Orldans,  ch.  1,  §  1,  art.  8. 

(a)'^  Pothier,  Cout.  d'Orleans,  ch.  1,  §  1,  art.  9. 

(by  Voet  emphatically  says :  "  lUud  certum  est,  neque  solo  animo  atque  destinations 
patris  familias,  aut  contestations  so\k,  sine  re  et  pacto,  domicilium  constitui ;  neque 
sola  domus  comparatione  in  aliqua  regione ;  neque  sola  habitatione  sine  proposito 
illic  perpetuo  morandi : "  1  Voet  ad  Pand.  lib.  5,  tit.  1,  n.  98.  So  D'Argentre 
says  :  "  Quamobrem,  qui  figendi  ejus  animum  non  habent,  sed  usus,  necessitatis,  aut 
negotiationis  causa  alicubi  sint,  protinis  a  negotio  discessuri,  domicilium  nullo  tem- 
poris  spatio  constituent ;  cum  neque  animo  sine  facto,  neque  factum  sine  ad  id  sufficiat : " 
D'Argentr(5  ad  Leg.  Britonum,  art.  9,  n.  4,  p.  26. 
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Lord  Cranworth,  Lord   Chelmsford  and    Lord  Kingsdown,  in   Moorehouse    v.    Lord, 
it   would  not.]     The  context  shews   that   the  strong   expressions    there    used  were 
merely  meant  to  convey  the  idea  of  a  person  incorporating  himself  as  a  permanent 
settlor   in   another   country.     If  a  man    were    bound   to  do  every  possible    act   to 
constitute   himself   a  subject    of   the    foreign    state,    no   question  of  domicile  could 
ever  arise.     In  all  the  cases,  the   acts  have  been  such  as  were  consistent  with  an 
attachment  to  the  native  country,  and  also  with  an  intention  to  reside  permanently 
in   the   foreign   country.     In  The  Attorney  General  v.    Kent   (1    H.    &  C.   12)   it   is 
clear    that    the   testator,    a   Portuguese,  never  intended   to   divest   himself  of   his 
[1003]  domicile  of  origin,  for  he  described  himself  in  his  will  as  a  Portuguese  subject, 
and  he  was  an  attach^  of  the  Portuguese  Embassy,  yet  it  was  held  that  he  had  acquired 
an  English  domicile.     In  Moorehouse  v.  Lmd  (10  H.  L.  Cas.  285)  Lord  Chelmsford 
said  that  the  definition  of  the  Vice  Chancellor  was  "liable  to  exception  in  omitting 
one  important  element,  namely,  a  fixed  intention  of  abandoning  one  domicile  and 
permanently  adopting  another.     The  present  intention  of  making  a  place  a  person's 
permanent  home  can  exist  only  where  he  has  no  other  idea  than  to  continue  there, 
without  looking  forward  to  anj'^  event,  certain  or  uncertain,  which   might  induce  him 
to  change  his  residence."     [Bramwell,  B.     Suppose   a    person    was   satisfied,    from 
having  tried  year  after  year  an  English  and  an  Italian  climate,  that  he  could  not  live 
in  health  and  peace  in  England,  and  therefore  sold  his  house  and  furniture  and  removed 
to  Naples,  having  no  expectation  whatever  of  returning.     Then  suppose  some  one 
said  to  him,  "if  your  health  should  be  restored,  would  you  return  to  England  V  and 
he  answered,  "  certainly  "  ;  why  would  not  that  be  a  change  of  domicile  1    And  yet  it 
would  agree  with  the  Vice  Chancellor's  definition  and  with  what  Lord  Chelmsford 
says  (10  H.  L.  Cas.  285) :  "  I  pointed  out  in  the  course  of  the  argument  that  this 
deiinition  would  reach  the  case  of  a  person  of  delicate  health  going  to  a  milder  climate 
with  a  determination  to  remain  there  until  his  health  was  completely  restored."]     An 
intention  of  permanent  residence  may  often  be  engrafted  upon  an  inhabitancy  originally 
taken  for  a  special  or  fugitive  purpose  :  Story,  Conflict  of  Law,  §  45,  p.  55.     The  rule 
as  to  Anglo-Indian  domicile  was  first  laid  down  by  the  House  of  Lords  in  Bruce  v. 
Bruce  (2  B.  &  P.  229,  note),  where  Lord  Thurlow  said  :  "  A  person's  being  at  a  place  is 
primS,  facie  evidence  that  he  is  domiciled  at  that  place,  and  it  lies  on  those  who  say  other- 
wise to  rebut  that  evidenee.  [1004]  ...    A  British  man  settles  as  a  merchant  abroad  ; 
he  enjoys  the  privileges  of  the  place,  he  may  mean  to  return  when  he  has  made 
his  fortune,  but  if  he  dies  in  the  interval,  will  it  be  maintained  that   he  had  his 
domicile  at  home?"     In  the  case  of  The  Harmony  (2  Rob.   Adm.  Rep.  324),  Lord 
Stowell  said :  "  Of  the  few  principles  that  can  be  laid  down  generally,  I  may  venture 
to  hold  that  time  is  the  grand  ingredient  in  constituting  domicile,  I  think  that  hardly 
enough  is  attributed  to  its  effects  :  in  most  cases  it  is  unavoidably  conclusive."     In 
Cockerell  v.  Cockerell  (2  Jur.  N.  S.  727)  an  English  officer  in  the  navy,  upon  half  pay, 
went  to  India  and  remained  there  as  a  merchant  for  ten  years,  when  he  died,  having 
acquired  a  large  fortune  there.     He  always  received  his  half  pay,  and  from  time  to 
time  applied  for  and  received  fresh    leave  of    absence ;  and  it   was  held  by  Vice 
Chancellor  Kindersley  that  he  was  domiciled  in  India.     In  the  case  of  In  re  Steer 
(3  H.  &  N.  594)  the  testator,  a  British  born  subject,  who  had  resided  at  Hamburgh 
for  many  years,  expressly  declared  that  he  did  not  intend  to  renounce  his  domicile  of 
origin  ;  but  this  Court  held  that  his  declaration  of  intention  could  not  prevail  against 
his  foreign   domicile.     In  Lyall  v.  Paton  (25  L.  J.  Chan.  746)  the  testator,  whose 
domicile  of  origin  was  Scotland,  sailed  in  1807  from  England  to  the  East  Indies. 
The  vessel  was  wrecked,  and  he  was  taken  prisoner  and  confined  at  Verdun,  in  France, 
until  1814,  when  he  was  released.     In  1815  he  went  to  India,  and  set  up  in  business 
there.     In  1835  he  made  his  will  at  Calcutta,  describing  himself  as  of  that  place, 
and  appointing  two  persons  residing  at  Calcutta  his  executors.      In  1836  he  sailed 
from  India  in  a  vessel  bound  for  an  English  port  and  died  in  itinire  ;  and  it  was  held 
that  the  testator  at  the  time  of  his  death  was  domiciled  in  India.     Vice  Chancellor 
Kindersley  there  said  that  "  the  continuity  [1005]  of  residence  alone,  with  the  carry- 
ing on  of  the  business,  in  the  absence  of  any  other  circumstances,  would  undoubtedly 
lead  to  the  conclusion  that    he    had    acquired    an   Anglo-Indian   domicile,  having 
abandoned  his  Scotch  domicile  of  origin."     Here  the  evidence  by  declarations  is  not 
opposed  to  the  evidence  of  change  of  domicile  which  the  facts  and  history  of  the  life 
of  the  testator  supply. 
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Secondly,  assuming  that  the  testator  was  domiciled  in  France,  his  personal  property 
in  England  is  chargeable  with  duty  under  the  Succession  Duty  Act,  1853  (16  &  17 
Vict.  c.  51).  There  can  be  no  presumption  that  it  was  never  intended,  for  the  personal 
property  in  this  country  of  foreigners,  wherever  domiciled,  is  subject  to  probate  duty 
and  income  tax ;  and  by  a  late  Act,  25  &  26  Vict.  c.  22,  Schedule  (C),  a  duty  is 
imposed  on  any  bond,  debenture,  or  other  security  for  money,  wherever  made,  which 
shall  be  issued  within  the  United  Kingdom.  It  is  reasonable  that  the  personal 
property  of  foreigners,  which  is  under  the  protection  of  British  law,  should  contribute 
to  the  taxation  of  the  country.  The  case  of  Thomson  v.  The  Advocate  General  (12 
CI.  &  F.  1)  does  not  govern  this  case.  That  was  a  question  as  to  the  meaning  of  the 
words  every  legacy  given  by  the  will  of  any  person,  in  the  55  Geo.  3,  c.  184,  Sched., 
pt.  iii.  tit.  Legacies,  and  it  was  held  that  they  were  limited  to  persons  whose  wills 
and  legacies  would  be  subject  to  the  law  of  England.  The  same  principle  had  been 
enunciated  by  Lord  Cottenham,  C,  in  Arnold  v.  Arnold  (2  Myl.  &  Cr.  256).  The 
language  of  the  2nd  section  of  the  Succession  Duty  Act  is  different,  and  a  construction 
is  to  be  put,  not  on  the  words  "  every  legacy  and  will  of  any  person,"  but  on  the 
words  "every  disposition  of  property"  whereby  any  person  becomes  beneficially 
entitled  to  any  property  on  the  death  of  any  person.  Then  the  10th  section  imposes 
a  duty  on  [1006]  "every  such  succession."  How  can  the  limitation  of  domicile  be 
imported  into  those  general  words  1  No  doubt  they  require  some  limitation,  and  as 
the  words  "  legacy  "  and  "  will "  were  construed  to  mean  a  legacy  given  by  the  will  of 
a  person  domiciled  in  England,  the  words  "  every  disposition  of  property  "  must  refer 
to  property  subject  to  the  law  of  England.  In  Wallop's  case  (33  L.  J.  Chan.  351) 
Lord  Justice  Turner  considered  that  the  Succession  Duty  Act  was  intended  to  extend 
to  cases  in  no  way  affected  by  the  rule  "  mobilia  sequuntur  personam."  "  Disposition  " 
includes  not  only  testamentary  instruments,  but  also  deeds  inter  vivos.  Suppose  that 
by  marriage  settlement  50,0001.  stock  was  settled  on  A.  B.  for  life,  with  remainder 
to  his  six  children  on  his  death ;  if  one  of  them  went  to  France  and  became  domiciled 
there,  could  it  be  contended  that  on  the  death  of  A.  B.,  while  the  other  five  children 
are  chargeable  with  succession  duty  on  their  shares,  the  one  domiciled  abroad  is  not 
liable  to  pay  any  ?  If  a  disposition  inter  vivos  cannot  be  qualified  by  domicile,  how 
can  a  disposition  post  mortem  ?  [Bramwell,  B.  If  a  Frenchman,  domiciled  in  France, 
and  possessed  of  property  in  the  English  funds,  left  it  by  will  to  another  Frenchman, 
also  domiciled  in  France,  would  succession  duty  be  payable  1]  It  would ;  in  the  case 
of  a  settlement  on  one  person  for  life,  with  remainder  to  another,  there  could  be  no 
doubt.  It  can  make  no  difference  whether  the  settlor  of  the  person  beneficially 
entitled  under  the  disposition  is  domiciled  in  France  or  England.  The  law  of 
domicile  has  no  reference  to  the  transfer  of  stockj  but  merely  regulates  particular 
subjects,  such  as  succession  ab  intestate  or  by  will.  The  words  "  every  disposition  " 
cannot  be  read  "every  disposition  inter  vivos"  or  "every  disposition  by  the 
will  of  a  person  domiciled  in  England."  The  word  "property"  includes  both 
[1007]  real  and  personal  property,  and  it  is  manifest  that  a  disposition  inter  vivos  of 
real  property  cannot  be  affected  by  domicile.  [Bramwell,  B.  Every  act  of  parliament, 
unless  there  is  something  in  the  context  to  the  contrary,  must  be  taken  to  legislate 
for  the  subjects  and  territory  of  the  realm.  Tindal,  C.  J.,  in  delivering  the  opinions 
of  the  Judges  in  Thomson  v.  The  Advocate  General,  said  that  not  only  persons  not 
subject  to  English  law,  but  also  property  out  of  the  territory,  were  exempt  from 
legacy  duty.  He  said  :  "  We  cannot  consider  that  any  distinction  can  be  properly 
made  between  debts  due  to  the  testator  from  persons  resident  in  the  country  in  which 
the  testator  is  domiciled  at  the  time  of  his  death,  and  debts  due  to  him  from  debtors 
resident  in  another  and  different  country ;  but  that  all  such  debts  do  equally  form 
part  of  the  personal  property  of  the  testator  or  intestate,  and  must  all  follow  the 
same  rule,  namely,  the  law  of  the  domicile  of  the  testator  or  intestate."  That  has 
given  rise  to  these  questions  about  domicile.  Possibly  it  might  be  said  that,  as 
personal  property  follows  the  domicile  of  its  owner,  the  legislature  cannot  be  supposed 
to  deal  with  the  property  of  a  testator  or  legatee  out  of  the  jurisdiction.  Then  why 
should  not  the  same  reasoning  apply  to  this  case  ?  Some  limitation  must  be  put  on 
the  words  "  every  disposition  of  property : "  they  cannot  apply  to  a  disposition  by 
persons  not  subject  to  the  law  of  the  country.]  The  law  of  domicile  has  never  been 
applied  to  determine  the  validity  of  contracts  inter  vivos  concerning  personal  property. 
[Martin,  B.     Assuming  that  the  testator   was  domiciled  in   France,  and   that   the 
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universal  rule  is  that  personal  property  follows  the  domicile  of  its  owner,  in  con- 
templation of  law  he,  living  at  Montory,  made  his  will  there,  and  disposed  of  personal 
property,  which  though  in  the  English  funds  must  be  considered  as  drawn  by  his 
domicile  to  Montory.]  For  the  purpose  of  probate  duty,  the  situs  of  personal  property 
is  [1008]  the  country  where  it  is ;  and  the  Succession  Duty  Act  makes  no  distinction 
between  personal  property  affected  by  the  law  of  domicile  and  that  which  is  not.  It 
is  a  fallacy  to  suppose  that,  because  the  Legacy  Duty  Acts  and  the  Succession  Duty 
Act  are  in  pari  materia,  the  same  limitation  must  be  put  on  the  latter,  when  its  object 
was  to  tax  property  which  escaped  taxation  under  the  former  Acts.  The  18th  section 
of  the  Succession  Duty  Act  shews  what  was  meant,  namely,  that  where  the  Legacy 
Duty  Acts  have  their  operation  no  new  tax  shall  be  imposed,  but  that  property  not 
comprehended  in  the  Legacy  Duty  Acts  shall  be  included  in  the  Succession  Duty  Act. 
The  42nd  section  makes  the  duty  a  first  charge  on  the  interests  of  the  successor  in 
real  and  personal  property,  so  long  as  the  same  shall  remain  in  his  ownership  or 
controul,  or  of  any  trustee  for  him ;  and  by  the  interpretation  clause  "  trustee " 
includes  executor  and  administrator.  Therefore  all  personal  property  in  the  hands 
of  an  executor,  which  escapes  the  legacy  duty,  is  charged  with  succession  duty  unless 
expressly  exempt  by  the  Legacy  Duty  Acts ;  The  Attorney  General  v.  Fitzjohn  (2  H. 
&  N.  465).  The  principles  enumerated  by  Lord  Justice  Turner  in  his  judgments  in 
In  re  Lovelace's  Settlement  (4  De  Gex  &  J.  340),  and  In  re  fVallop's  Trust  (33  L.  J,  Chan. 
351),  are  decisive  of  this  case. 

Cur.  adv.  vult. 

In  the  same  term  (June  13)  the  following  judgments  were  delivered  : — 

Martin,  B.  The  judgment  which  I  am  about  to  deliver  is  that  of  my  brother 
Channell  and  myself. 

There  are  two  questions  in  this  case.  First,  was  the  testator  Domingo  Capdevielle 
domiciled  in  England?  [1009]  This  is  a  question  of  fact  to  be  determined  upon 
affidavits  which  have  been  produced  by  the  executor,  and  which  I  think  we  are  bound 
to  consider  as  substantially  true ;  we  have  no  reason  to  suppose  they  are  otherwise. 
They  state  that  the  testator  was  born  in  France,  and  left  that  country  prior  to  the 
year  1807  or  1808  to  avoid  the  conscription.  He  first  went  to  Spain ;  from  thence 
to  Gibraltar,  and  in  1830  came  to  England  and  commenced  the  business  of  a  com- 
mission agent  at  Manchester,  and  continued  it  until  the  6th  January,  1859,  when  he 
died.  He  was  twice  in  France  during  that  period  and  purchased  some  real  property 
there.  I  think  it  is  the  true  and  fair  inference  from  the  affidavits  that  during  the 
whole  time  his  mind  and  intention  was  to  return  to  France  and  die  there,  although 
he  never  determined  or  fixed  upon  any  period  when  his  return  should  take  place,  and 
that  he  was  living  in  Manchester  with  the  intention  of  remaining  there  for  an 
indefinite  period ;  but  during  all  the  time  he  had  the  hope  and  expectation  and 
intention  of  returning  to  France  and  there  ending  his  life ;  and  that  he  always  deemed 
and  considered  himself  to  be  a  Frenchman  and  not  an  Englishman. 

The  question  whether  he  was  domiciled  in  England  depends  upon  what  is  the  true 
definition  of  domicile  in  regard  to  testamentary  acts.  In  Story's  Conflict  of  Laws, 
c.  3,  §  46,  it  is  said  that  "  if  a  person  has  actually  removed  to  another  place  with 
an  intention  of  remaining  there  for  an  indefinite  time,  and  as  a  place  of  fixed  present 
domicile,  it  is  to  be  deemed  his  place  of  domicile  notwithstanding  he  may  entertain 
a  floating  intention  to  return  (to  his  native  country)  at  some  future  period."  If  this 
be  the  true  definition  of  domicile  the  testator  was  domiciled  in  England,  for  he  had 
•  removed  to  Manchester  and  lived  there  for  twenty -nine  years,  his  intention  was  to 
remain  there  for  an  indefinite  time  as  his  fixed  permanent  domicile ;  and  although  I 
[1010]  believe  he  had  always  what  may  be  called  a  floating  intention  to  return  to 
France  at  a  future  period,  yet  this,  according  to  the  above  definition,  would  not 
prevent  the  English  domicile.  There  are  also  two  other  definitions  of  domicile,  one 
in  the  same  work,  c.  3,  s.  43,  viz.  "  that  place  is  properly  the  domicile  of  a  person  in 
which  his  habitation  is  fixed,  without  any  present  intention  of  removing  therefrom ; " 
the  other  is  in  Dr.  Phillimore's  Book  on  Domicile,  c.  2,  s.  15,  p.  13,  viz.  "a  residence 
at  a  particular  place,  accompanied  with  positive  or  presumptive  proof  of  an  intention 
to  remain  there  for  an  unlimited  time."  If  these  be  correct  the  domicile  of  the  testator 
was  English.  But  on  the  other  hand  there  is  a  definition  of  domicile  by  Lord 
Wensleydale,  in  Aikman  v.  Aikman  (3  Macq.  877),  which,  if  correct,  seems  to  me  to 
establish  that  the  domicile  of  the  testator  was  French.     It  is  this :    "  Every  man's 
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domicile  of  origin  must  be  presumed  to  continue  until  he  has  acquired  another  sole 
domicile  by  actual  residence  with  the  intention  of  abandoning  his  domicile  of  origin. 
This  change  must  be  animo  et  facto,  and  the  burthen  of  proof  unquestionably  lies 
upon  the  party  who  asserts  the  change."  Now,  if  this  be  the  correct  definition  of 
domicile  the  testator's  domicile  was  French,  for  I  think  the  undoubted  inference  from 
the  affidavits  is  that  he  never  had  the  intention  of  abandoning  his  French  domicile ; 
on  the  contrary  he  always  desired  to  retain  it :  and  it  may  be  predicated  with  absolute 
certainty  that  the  Attorney  General  did  not  establish  the  contrary.  But  it  was  said 
that  Lord  Wensleydale  was  not  to  be  understood  as  intending  what  his  words  seem 
to  express ;  but  it  is  to  me  clear  from  the  case  of  Moore/uncse  v.  Lai-d  (10  H.  L.  Cas, 
272),  decided  last  year,  that  Lord  Wensleydale  was  understood  by  the  noble  and 
learned  lords  who  delivered  judgment  there  in  the  sense  which  his  words  naturally 
mean.  The  three  lords  who  delivered  judgment,  [1011]  Lord  Cranworth,  Lord 
Chelmsford  and  Lord  Kingsdown,  all  go  into  the  question  of  domicile.  liOrd  Cranworth 
clearly  intimates  that  the  old  view  as  to  domicile  was  not  correct,  and  that  modern 
improved  views  existed.  He  says  (10  H.  L.  Cas.  283)  in  order  to  acquire  a  new 
domicile,  &c.,  a  man  must  intend  "quatenus  in  illo  exuere  patriam."  It  is  not  enough 
if  you  take  a  house  in  another  place,  and  that  it  is  tolerably  certain  that  you  had 
better  remain  there  all  the  days  of  your  life.  That  does  not  signify.  You  do  not 
lose  your  domicile  of  origin  merely  because  you  go  to  some  other  place  that  suits  you 
better,  unless  you  mean  to  cease  to  be  a  Scotchman  and  become  an  Englishman,  or  a 
Frenchman,  or  a  German.  In  that  case  if  you  give  up  everything  you  left  behind 
you  and  establish  yourself  elsewhere,  you  may  change  your  domicile.  It  is  therefore 
clear  to  my  mind  that  Lord  Cranworth  entertained  the  view  as  to  domicile  which  the 
words  of  Lord  Wensleydale  naturally  and  in  their  ordinary  meaning  import.  Lord 
Chelmsford  is,  if  possible,  still  more  clear.  After  stating  that  two  definitions  of 
domicile  which  had  been  mentioned  were  in  his  opinion  liable  to  exception,  he  proceeds 
(id.  285) :  "  The  present  intention  of  making  a  place  a  person's  permanent  home  can 
exist  only  where  he  has  no  other  idea  than  to  continue  there,  without  looking  forward 
to  any  event,  certain  or  uncertain,  which  might  induce  him  to  change  his  residence. 
If  he  has  in  his  contemplation  some  event  upon  the  happening  of  which  his  residence 
will  cease,  it  is  not  correct  to  call  this  even  a  present  intention  of  making  it  a  permanent 
home.  It  is  rather  a  present  intention  of  making  it  a  temporary  home  though  for  a 
period  indefinite  and  contingent.  And  even  if  such  residence  should  continue  for 
years,  the  same  intention  to  terminate  it  being  continually  present  to  the  mind,  there 
is  no  moment  of  time  at  which  it  can  be  [1012]  predicated  that  there  has  been  the 
deliberate^choice  of  a  permanent  home.  In  a  question  of  change  of  domicile  the  attention 
must  not  be  too  closely  confined  to  the  nature  and  character  of  the  residence  by  which 
the  new  domicile  is  supposed  to  have  been  acquired.  It  may  possibly  be  of  such  a 
description  as  to  shew  an  intention  to  abandon  the  former  domicile  ;  but  that  intention 
must  be  clearly  and  unequivocally  proved."  He  then  clearly  adopts  Lord  Wensley dale's 
definition  as  I  understand  it,  and  states  it  at  length.  Lord  Kingsdown  expressed  his 
concurrence  with  the  other  judgments,  and  added  (10  H.  L.  Cas.  291),  "Upon  the 
question  of  domicile  I  would  only  wish  to  say  that  I  apprehend  that  change  of  residence 
alone,  however  long  and  continued,  does  not  affect  a  change  of  domicile  as  regulating 
the  testamentary  acts  of  the  individual.  It  may  be,  and  it  is,  a  necessary  ingredient ; 
it  may  be,  and  it  is,  strong  evidence  of  an  intention  to  change  the  domicile,  but  unless, 
in  addition  to  residence,  there  is  intention  to  change  the  domicile,  in  my  opinion  no 
change  of  domicile  is  made,"  I  adopt  the  definition  of  Lord  Wensleydale.  I  think 
it  is  approved  of  by  the  three  noble  and  learned  lords  whose  opinions  I  have  quoted  ; 
and  as  I  think  there  is  no  evidence  of  intention  of  the  testator  to  change  his  domicile, 
in  my  judgment  the  domicile  of  the  testator  was  French. 

The  other  point  is,  whether,  assuming  the  domicile  to  be  French,  succession  duty 
is  payable.  The  argument  on  behalf  of  the  executor  is  very  clear  and  apparently 
cogent.  The  duty  is  claimed  in  respect  of  a  legacy  of  personalty,  the  testator  is  to 
be  taken  as  having  a  French  domicile.  The  rule  of  law  is,  that  "  mobilia  et  personalia 
sequuntur  personam,"  It  is  said  therefore  to  be  the  same  as  if  the  will  had  been  made 
by  a  Frenchman  who  had  never  been  out  of  France  in  his  life,  and  all  his  personalty  had 
been  locally  situated  there.  The  House  of  Loixls,  in  Thomson  v.  The  Ad-[\Q\Z\vocate 
General  (12  CI.  &  F.  I),  acted  upon  this  principle,  and  have  conclusively  decided  that 
legacy  duty  is  not  payable  in  respect  of  the  present  bequest ;  and  there  is  certainly 
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no  expression  to  be  found  in  the  Succession  Duty  Act  to  shew  an  intention  to  alter 
the  law.  The  House  of  Lords  there  put  a  limitation  upon  the  words  "every  legacy 
given  by  any  will  of  any  person,"  and  we  are  urged  to  put  the  same  limitation  upon 
the  words  "  every  disposition  "  in  the  2nd  section  of  the  Succession  Duty  Act. 

On  the  other  hand  the  case  of  Wallop's  Trust,  decided  by  the  Lords  Justices  on 
the  11th  March  in  the  present  year,  was  cited  by  the  Attorney  General.  It  was  the 
case  of  an  appointment  by  will  of  personalty  by  the  donee  of  a  power  domiciled  in 
Jersey,  the  power  being  created  by  the  will  of  a  testator  domiciled  in  England.  The 
Lords  Justices  held  succession  duty  to  be  payable.  It  was  said  that  this  case  was 
not  in  point  inasmuch  as  the  legacy  was  under  a  power  and  took  effect  by  virtue  of 
the  will  of  a  testator  who  was  domiciled  in  England.  Lord  Justice  Turner,  however, 
stated  in  the  most  express  and  direct  terms  that  this  was  not  the  ground  of  his 
judgment,  and  that  in  his  opinion  the  legatees  of  persons  domiciled  out  of  Great 
Britain,  and  the  appointees  of  donees  of  powers  so  domiciled,  were  intended  to  be 
and  were  subject  to  succession  duty  by  the  second  section  of  the  Act. 

This  case  is  in  substance  in  point,  and  I  think  we  ought  to  be  bound  by  it ;  and 
if  it  be  wrong  it  ought  to  be  set  right  by  a  Court  of  appeal,  and  not  by  one  of 
co-ordinate  jurisdiction. 

Bramwell,  B.  I  agree  that  the  Crown  is  entitled  to  duty.  With  respect  to 
the  first  point,  I  cannot  say  that  I  dissent  from  the  reasons  given  by  my  brothers 
Martin  [1014]  and  Channell  for  their  judgment,  because  I  am  unable  to  form  an 
opinion  on  the  subject  to  which  I  can  attach  any  value  and  therefore  I  am  disposed 
to  subscribe  to  that  expressed  by  Judges  whose  opinions  I  so  much  respect.  I  wish, 
however,  to  state  the  reason  of  my  difficulty. 

Here  a  question  arises  on  an  English  act  of  parliament,  whether  certain  personal 
property  is  liable  to  legacy  duty,  and  that  depends  on  whether  or  no  the  testator  was 
domiciled  in  England.  I  concur  with  my  brother  Martin  in  his  appreciation  of  the 
facts  with  reference  to  the  question  involved.  The  word  "domicile"  is  not  to  be 
found  in  the  statute,  but  if  by  authoritative  decision  its  operation  is  limited  to  cases 
where  a  testator  was  domiciled  in  England,  no  doubt  our  duty  is  simply  to  ascertain 
whether  or  no  there  has  been  an  English  domicile.  To  my  mind  that  must  always 
be  a  matter  of  great  uncertainty,  on  account  of  the  extreme  difficulty  in  saying  what 
constitutes  an  English  domicile.  Every  definition,  except  one,  of  the  word  "  domicile  " 
would  comprehend  this  case,  and  render  the  testator  domiciled  in  England,  and  all 
the  authorities  relating  to  Anglo-Indian  domicile  point  in  the  same  direction.  The 
only  authority  to  the  contrary  is  the  decision  of  the  House  of  Lords  in  Moorehmise 
V.  Lord  (10  H.  L.  Cas.  272).  No  doubt  the  judgments  pronounced  by  the  noble  and 
learned  lords  in  that  case,  and  the  expressions  of  Lord  Wensleydale  in  Aikman  v. 
Aikman  (3  Macq.  877),  tend  to  shew  that  the  testator  had  not  acquired  an  English 
domicile,  because,  according  to  my  appreciation  of  the  facts,  he  always  had  the  intention, 
hope  and  expectation  of  returning  to  France,  and  perhaps  of  there  ending  his  days. 
If  I  felt  satisfied  that  this  case  was  concluded  by  the  decision  of  the  House  of  Lords 
in  Moorehouse  v.  Lord,  of  course  I  should  trouble  myself  with  no  further  reasoning 
about  it,  but  follow,  as  I  am  bound  to  do,  that  decision.  But  in  my  [1015]  opinion 
there  are  two  difiiculties  in  reference  to  it.  One  is  that  it  is  inconsistent  with  the 
former  cases  respecting  Anglo-Indian  domicile,  and  yet  it  does  not  expressly  overrule 
them,  or  even  notice  them.  The  other  is  that  the  expressions  used  appear  to  me, 
with  great  deference,  far  too  extensive.  To  say  that  a  man  cannot  abandon  his 
domicile  of  origin  without  doing  all  that  in  him  lies  to  divest  himself  of  his  country, 
is  a  proposition  which,  with  great  submission,  I  think  cannot  be  maintained.  In  the 
ordinary  case  of  an  Irish  or  English  labourer  emigrating  to  the  United  States  of 
America,  without  any  hope  or  intention  of  ever  returning,  but  not  naturalizing  himself 
for  fear  of  being  subject  to  conscription  ;  ready  to  claim  the  protection  of  the  British 
Ambassador  to  prevent  his  being  made  a  conscript,  but  having  no  desire  or  intention 
whatever  to  remain  a  British  subject ;  I  think  that,  if  he  died  in  America,  it  could 
scarcely  be  argued  that  America  was  not  his  place  of  domicile,  although  he  had  not 
done  all  that  in  him  lay  to  abandon  his  native  country.  Therefore,  assuming  those 
noble  and  learned  lords  intended  to  overrule  previous  cases,  I  have  great  diflSculty  in 
supposing  that  they  intended  everything  which  would  be  comprehended  within  the 
very  extensive  expressions  they  used. 

That  being  so,  I  cannot  help  referring  to  the  act  of  parliament ;  and,  as  I  before 
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observed,  the  word  "domicile"  is  not  found  in  it.  The  Act  imposes  a  duty  on  every 
legacy,  but  the  general  words  of  the  Act  must  be  restricted  to  that  which  is  properly 
the  subject  of  a  British  legacy,  that  is  to  say,  British  personal  property,  and  cannot 
apply  to  a  foreigner,  or  an  Englishman  in  the  position  of  a  foreigner,  that  is,  domiciled 
abroad.  I  am  content  to  suppose  the  rule  of  law  reasonable,  that  personal  property, 
having  no  situs,  follows  the  domicile  of  its  owner.  But  here  is  the  case  of  a  [1016] 
Frenchman  who  left  his  native  country  more  that  half  a  century  ago,  and  who  lived 
for  nearly  thirty  years  in  England  where  he  attained  an  old  age,  whose  place  of 
business  was  in  England,  who  made  his  property  in  England,  and  invested  the  greater 
part  of  it  there,  who  made  a  will  in  England  which  required  probate  in  a  Court  in 
England,  and  who  left  property  to  a  legatee  residing  there.  Then  why  should  not 
that  property  be  subject  to  legacy  duty,  the  legatee  being  in  England  and  taking  the 
property  here  undei'  English  authority  1  I  own  I  cannot  see  why  it  should  not ;  and 
acting  on  my  own  unassisted  judgment  I  should  have  been  unable  to  come  to  the  con- 
clusion that  the  property  was  not  subject  to  legacy  duty  because  the  testator  was  a 
Frenchman  and  ought  to  be  treated  in  the  same  way  as  a  person  who  had  never  been 
in  England  and  had  no  property  here.  I  have  considerable  difficulty,  either  looking 
at  the  reason  of  the  thing,  or  in  the  belief  that  the  Anglo-Indian  cases  are  overruled ; 
whilst,  on  the  other  hand,  I  have  a  difficulty  the  other  way,  on  account  of  the 
extensive  expressions  used  by  the  noble  and  learned  lords  in  Moorehmise  v.  Lord. 

But  then  it  is  said  that  if  the  property  is  not  liable  to  legacy  duty  it  is  liable  to 
succession  duty ;  and  cases  have  been  cited  in  support  of  that  position.  Although 
I  have  great  faith  in,  and  respect  for,  the  authority  of  the  learned  Lord  Justice  who 
pronounced  an  opinion  in  accordance  with  that  view  (which  was  certainly  not 
heartily  concurred  in  by  his  learned  coadjutor),  I  confess  I  have  great  difficulty  in 
following  that  authority,  for  this  reason,  that  whatever  arguments  can  be  used  for  the 
purpose  of  shewing  that  legacy  duty  is  restricted  to  persons  and  property  the  subject 
of  British  legislation,  so  as  to  exonerate  persons  in  a  case  like  this,  are  equally 
applicable  to  succession  duty,  and  the  [1017]  Succession  Duty  Act  equally  requires 
some  limitation  in  its  application  as  the  Legacy  Duty  Acts ;  because  to  my  mind 
everything  that  is  true  of  the  one  is  equally  true  of  the  other.  There  is  the  same 
difficulty  in  applying  the  Succession  Duty  Act  to  all  persons  everywhere,  whether 
domiciled  in  England  or  not,  as  there  is  in  the  case  of  the  Legacy  Duty  Acts ;  and  I 
cannot  see  why  the  same  reasoning  should  not  apply  to  the  one  as  the  other.  1  say 
most  unfeignedly,  though  I  have  thought  it  right  to  give  expression  to  the  doubt 
I  entertain,  I  feel  myself  so  embarrassed  in  forming  an  opinion,  that  while  I  certainly 
agree  in  the  conclusion  at  which  my  brothers  Martin  and  Channell  have  arrived,  I 
cannot  say  I  differ  even  in  the  reasons  they  have  given  for  it. 

Pollock,  C.  B.,  said, — I  agree  that  the  Crown  is  entitled  to  duty;  but  the 
grounds  of  my  decision  are  not  the  same  as  those  stated  by  the  other  members  of  the 
Court.  I  think  that  the  argument  of  the  Attorney  General  is  well  founded,  and  he 
established  to  my  satisfaction  that  if  the  question  now  arose  for  the  first  time  we 
should  not  be  wrong  in  deciding  that  the  tesUitor,  a  Frenchman,  who  had  resided  in 
England  a  considerable  number  of  years  and  amassed  his  property  here,  was  domiciled 
in  England ;  and  therefore  on  his  death  his  property  was  liable  to  be  distributed 
according  to  the  law  of  England  and  was  subject  to  legacy  duty.  I  am  not  satisfied, 
however,  that  such  a  decision  would  be  in  accordance  with  some  recent  authorities. 
Nevertheless,  I  entertain  a  very  clear  view  of  the  grounds  on  which  my  opinion  is 
founded,  and  in  the  result  concur  with  the  other  members  of  the  Court.  I  own  that 
if  I  were  to  express  all  the  doubts  to  which  this  question  gives  rise,  I  should  require 
considerable  time  to  state  them  at  length. 

[1018]  The  question  of  domicile  is  a  very  large  one,  and  it  is  not  easy  to  ascerUiin 
affirmatively  all  that  belongs  to  it,  particularly  when  applied  to  English  law.  It  is 
somewhat  remarkable  that  "  domicile  "  is  now  very  frequently  the  subject  of  discussion 
in  our  Courts,  and,  as  we  have  more  than  once  observed,  the  word  is  comparatively 
entirely  new  to  the  English  law,  for  neither  it  nor  the  notion  it  conveys  belongs  to 
anything  English.  The  word  "  domicile  "  is  not  to  be  found  in  Viner's  Abridgment, 
Bacon's  Abridgment,  Comyns's  Digest,  or  in  English  law  books  from  Bracton  down 
to  Blackstone.  An  English  subject  is  domiciled  in  every  part  of  England ;  but  that 
is  not  so  in  foreign  countries  where  the  law  of  domicile  prevails.  There  a  man  is 
domiciled  at  the  particular  part  of  the  dominions  where  he  was  born,  and  there  are 
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certain  acts  which  he  cannot  perform  unless  at  his  place  of  domicile.  The  English 
law  knows  no  such  disability.  A  British  subject  may  marry  or  make  a  will  in  any 
part  of  the  British  dominions.  I  think  that  for  certain  purposes  a  person  may  have 
more  than  one  place  of  domicile.  I  apprehend  that  a  peer  of  England,  who  is  also  a 
peer  of  Scotland  and  has  estates  in  both  countries,  who  comes  to  parliament  to  dis- 
charge a  public  duty  and  returns  to  Scotland  to  enjoy  the  country,  is  domiciled  both 
in  England  and  Scotland.  A  lawyer  of  the  greatest  eminence,  formerly  a  member  of 
this  Court,  and  now  a  member  of  the  House  of  Lords,  to  whose  opinion  I,  in  common 
with  all  the  profession,  attach  the  highest  importance,  once  admitted  to  me  that  for 
some  purposes  a  man  might  have  a  domicile  both  in  Scotland  and  England.  I  cannot 
understand  why  he  should  not.  Then  why  may  not  the  same  thing  occur  with 
reference  to  commerce,  manufactures,  or  any  other  purpose  *?  Suppose,  for  instance, 
a  person  born  in  England  of  French  parents  (and  therefore  [1019]  a  French  subject, 
with  an  English  domicile  of  origin),  had  a  large  commercial  establishment  in  both 
countries,  without  any  particular  attachment  to  either,  but  only  intending  to  make  the 
most  money  he  could  in  both.  Why  should  he  not,  for  the  purposes  of  the  particular 
establishment,  be  domiciled  in  both  countries,  so  that  his  property  in  England  would 
be  administered  according  to  the  law  of  England,  and  his  property  in  France  accord- 
ing to  the  law  of  France?  But  somehow  or  other  a  notion  has  crept  in  that  although 
there  may  be  three  sorts  of  domicile,  as  in  France,  there  can  be  only  one  for  the 
purpose  of  administering  property  in  England.  I  cannot  conceive  what  reason  or 
necessity  there  is  for  any  such  distinction,  and  in  the  case  which  I  have  put  I  cannot 
understand  why  a  person,  for  the  purpose  of  commerce  and  manufacture,  should  not 
have  a  domicile  both  in  England  and  France. 

Now,  the  conclusion  to  which  the  authorities  lead  is,  that  the  testator  was  domiciled 
in  England.  Where  British  subjects  have  settled  in  the  East  Indies  and  there  realised 
a  large  personal  property,  it  has  been  considered  exempt  from  legacy  duty  because 
they  have  acquired  what  is  called  an  Anglo-Indian  domicile.  But  there  can  be  no 
doubt  that  in  every  one  of  those  cases  the  party  intended  to  return  to  this  country 
and  here  spend  the  remainder  of  his  days.  I  very  much  doubt  whether  the  noble  and 
learned  lords  who,  in  the  case  of  Mooi-ehouse  v.  Loid,  expressed  the  opinions  which  have 
been  adverted  to,  intended  to  say  that  the  decisions  with  respect  to  Anglo-Indian 
domicile  were  wrong.  The  argument  of  the  Attorney  General  has  satisfied  me  that 
the  testator  acquired  an  English  domicile ;  at  the  same  time  I  think  that  ray  learned 
brothers  are  correct  in  saying  that  the  opinions  expressed  by  the  noble  and  learned 
lords  who  decided  the  case  of  Moorehouse  v.  Lord  [1020]  are  calculated  to  convey  the 
notion  that  the  definition  of  Mr.  Justice  Story{a)  is  not  correct,  and  that  a  new  defini- 
tion of  domicile  may  be  given  and  acted  upon  in  this  country.  However,  a  judgment 
of  the  House  of  Lords  is  only  binding  so  far  as  it  necessarily  determines  some  certain 
proposition  ;  it  is  not  binding  as  to  the  reasons  given  by  each  of  the  noble  lords,  even 
though  they  should  all  concur  in  giving  the  same.  If,  indeed,  the  reasons  for  a  judg- 
ment are  so  interwoven  with  the  decision  as  to  form  a  necessary  part  of  it,  no  doubt 
it  is  an  authority  which  no  one  ought  to  treat  lightly,  and  to  which  every  Judge  ought 
to  defer  if  he  can  ;  but  he  is  not  bound  to  do  so,  though  he  is  undoubtedly  bound  by 
the  judgment,  or  what  may  be  called  its  essence  and  principle.  In  the  case  of  Moore- 
house V.  Lord  I  should  have  come  to  precisely  the  same  conclusion  as  the  noble  and 
learned  lords  who  decided  it,  without  thinking  it  necessary  to  give  a  new  definition, 
or  to  enunciate  any  doctrine  to  be  regarded  as  a  new  and  improved  view  of  the  law 
of  domicile,  as  if  Mr.  Justice  Story  was  no  authority,  and  all  the  antecedent  writers 
on  the  subject  wrong.  I  own  I  am  not  of  that  opinion.  In  my  judgment  the  defini- 
tion of  Mr.  Justice  Story  is  for  all  practical  purposes  far  more  reasonable  than  any  other 
that  I  am  aware  of.  Seeing  that  the  definition  given  in  Moorehouse  v.  Lord  was  not 
necessary  for  the  decision  of  that  case,  I  am  not  disposed  to  adopt  it  in  this.  I  am 
rather  disposed  to  adopt  the  argument  of  the  Attorney  General,  and  agree  with  him 
that  the  testator  was  domiciled  in  England,  and  therefore  his  personal  property  is 
liable  to  legacy  duty. 

But  it  was  further  argued,  on  the  part  of  the  Crown,  that  assuming  the  testator 
was  domiciled  in  France,  and  his  property  exempt  from  legacy  duty,  the  case  of  In 
re  fVal-[10212-lop's  Trust  is  an  authority  that  it  is  liable  to  succession  duty.     I  think 

(a)  Story  on  the  Conflict  of  Laws,  §  43,  p.  53. 
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that  the  opinions  of  the  learned  Judges  of  the  Court  of  Appeal  in  Chancery  are  entitled 
to  the  greatest  respect,  but  that  Court  is  not,  in  matters  of  revenue,  a  Court  of  co-ordinate 
jurisdiction  with  this  Court.  I  own  that  if  in  this  case  there  had  been  a  French  domicile 
I  should  have  entertained  considerable  doubt  whether  the  property  was  liable  to  succes- 
sion duty.  But  I  so  far  respect  the  opinions  of  the  learned  Judges  who  decided  Wallop's 
case  that  I  should  be  disposed  to  adopt  their  view.  But  whether  we  take  one  view  or 
the  other,  according  to  the  decision  of  the  Lords  Justices  the  Crown  is  entitled  to  duty  ; 
and  if  the  Attorney  General  is  right  in  saying  that  the  domicile  was  English,  which  I 
think  is  really  the  correct  view,  there  can  be  no  doubt  on  the  subject.  I  therefore 
agree  with  the  rest  of  the  Court  that  the  Crown  is  entitled  to  duty ;  at  the  same  time 
I  have  thought  it  right  to  make  these  remarks,  because  there  are  principles  involved 
in  our  decision  which  I  think  by  no  means  free  from  doubt. 

Cause  shewn  for  non-delivery  of  the  account  and  non-payment  of  the  duty  and 
costs,  disallowed  ;  and  order  for  payment  of  the  duty  and  costs. 

Memorandum. 

In  the  term  (January  13)  Mr.  Serjt.  Ballantine  received  a  Patent  of  Precedence,  to 
take  rank  next  after  John  Joseph  Powell,  Q.  C. 
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[1]    Exchequer  Eeports.    Hilary  Vacation,  27  Vict. 

In  the  Exchequer  Chamber, 

(Error  from  the  Court  of  Exchequer.) 

Michael  Kelly  v.  Lawrence  and  Jones.  Feb.  6,  1864. — A  writ  of  summons  in 
an  action  against  A.  was  served  on  B.,  who  told  the  person  so  serving  him  that 
his  name  was  B.,  not  A. ;  that  he  was  not  the  person  against  whom  the  writ  issued, 
and  knew  nothing  of  the  matter.  B.  having  taken  no  notice  of  the  service  judg- 
ment was  signed  and  a  writ  of  ca.  sa.  issued,  under  which  he  was  taken  in 
execution.  Thereupon  B.  brought  an  action  of  trespass  against  the  sheriff,  who 
justified  under  a  writ  of  ca.  sa.  directed  to  him  against  B.  in  the  name  of  A. — 
Held  (in  the  Exchequer  Chamber),  that  the  above  facts  did  not  prove  the  plea, 
and  that  the  sheriff  was  liable. 

[S.  C.  33  L.  J.  Ex.  197  ;  10  Jur.  (N.  S.)  636  ;  12  W.  R.  413  ;  10  L.  T.  195.]      • 

Error  on  a  bill  of  exceptions.  The  declaration  stated  that  the  defendants  assaulted 
the  plaintiff  and  arrested  him,  and  caused  him  to  be  taken  into  custody  by  an  oflficer 
under  such  arrest,  and  to  be  imprisoned  in  a  certain  prison,  and  to  be  taken  from  such 
prison  in  such  custody  along  the  streets  to  Whitecross  Street  Prison,  and  to  be 
imprisoned  there  upon  a  certain  pretended  writ  of  capias  ad  satisfaciendum  issued  out 
of  her  Majesty's  Court  of  Exchequer  of  Pleas  at  Westminster  in  a  certain  action  in 
the  said  Court,  under  the  false  and  unfounded  pretence  that  the  plaintiff"  was  the 
person  mentioned  in  such  writj  they,  the  defendants,  at  the  time  of  such  assault, 
arrest,  and  false  imprisonment,  being  informed  and  well  knowing  that  the  plaintiff 
was  not  such  person,  and  was  not  liable  to  be  assaulted,  arrested  and  falsely 
imprisoned,  &c. 

[2]  Pleas.  First :  not  guilty.  Secondly :  that  before  any  of  the  alleged  torts 
in  the  declaration  mentioned,  one  John  Kelly  sued  and  prosecuted  out  of  her  Majesty's 
Court  of  Exchequer  of  Pleas  at  Westminster  a  certain  writ  of  our  Lady  the  Queen, 
called  a  writ  of  capias  ad  satisfaciendum,  against  the  now  plaintiff  by  the  name  of 
Ignatius  W.  Kelly,  directed  to  the  sheriffs  of  London,  by  which  said  writ  our  said 
Lady  the  Queen  commanded  the  said  sheriffs  that  they  should  take  the  now  plaintiff, 
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described  in  the  said  writ  by  the  name  of  Ignatius  W.  Kelly,  if  he  should  be  found 
in  their  bailiwick,  and  him  safely  keep  so  that  they  might  have  his  body  before  the 
Barons  of  her  Exchequer  at  Westminster,  immediately  after  the  execution  thereof,  to 
satisfy  the  said  John  Kelly  the  sum  of  391.  18s.  4d.,  which  the  said  John  Kelly,  in 
her  Majesty's  said  Court  of  Exchequer  of  Pleas,  recovered  against  the  said  plaintiflF, 
by  the  said  name  of  Ignatius  W.  Kelly,  whereof  the  plaintiff,  by  the  name  of  Ignatius 
W.  Kelly,  was  convicted,  together  with  interest,  &c.  (setting  out  the  writ  and  indorse- 
ments), which  said  writ  was  and  is  the  same  writ  of  capias  ad  satisfaciendum  in  the 
declaration  called  a  pretended  writ.  And  the  said  writ  so  indorsed  was  then  delivered 
to  the  defendants,  as  and  then  being  sheriffs  of  the  city  of  London,  to  be  executed ; 
and  thereupon  the  defendants,  as  and  then  being  such  sheriffs  as  aforesaid,  by  virtue 
of  the  said  writ,  and  within  their  said  bailiwick,  took  the  now  plaintiff  in  a  certain 
room  there,  and  kept  him  there  in  the  custody  of  the  defendants,  as  and  being  such 
sheriffs  as  aforesaid,  and  the  defendants,  as  and  being  such  sheriffs  as  aforesaid,  took 
him  from  such  room  in  such  custody  along  the  streets  to  Whitecross  Street  Prison, 
within  the  defendants'  said  bailiwick,  being  the  proper  prison  in  that  behalf  for  the 
custody  of  the  now  plaintiff"  under  the  said  writ,  and  then  imprisoned  him  thereunder, 
which  are  the  same  alleged  assault,  arrest,  and  imprisonment  in  the  declaration 
complained  of.     Issues  thereon, 

[3]  The  case  was  tried  before  Martin,  B.,  at  the  Berkshire  Summer  Assizes  1863, 
and  the  following  facts  were  stated  in  the  bill  of  exceptions  to  have  been  proved  on 
the  part  of  the  plaintiff: — On  the  28th  of  April,  1863,  Michael  Kelly,  the  now  plaintiff, 
was  served  with  a  copy  of  a  writ  of  summons,  issued  out  of  the  Court  of  Exchequer, 
at  the  suit  of  one  John  Kelly  against  one  Ignatius  W.  Kelly,  and  directed  to  Ignatius 
W.  Kelly.  The  said  plaintiff  told  the  person  so  serving  him  that  his  name  was  Michael 
and  not  Ignatius  W.  Kelly ;  that  he  was  not  the  man  against  whom  the  writ  was 
issued  ;  that  he  knew  nothing  of  the  matter,  and  that  he  should  not  take  any  notice 
of  the  service ;  but  the  said  person  said  he  would  serve  the  writ,  and  did  serve  it,  and 
upon  such  service  the  action  proceeded  to  judgment,  the  now  plaintiff  having  taken 
no  notice  of  the  service.  The  said  John  Kelly  lived  in  Ireland,  and  the  person  who 
was  his  debtor,  and  against  whom  the  writ  of  summons  was  intended  to  be  issued, 
was  one  Ignatius  W.  Kelly,  a  different  person  from  the  said  Michael  Kelly,  the  now 
plaintiff",  who  was  served  with  the  said  writ  of  summons  in  London  through  being 
mistaken  for  the  said  Ignatius  W.  Kelly,  the  debtor  of  the  said  John  Kelly.  A  writ 
of  capias  ad  satisfaciendum  was  issued  out  of  the  Court  of  Exchequer  on  the  said 
judgment.  On  the  23rd  of  May,  1863,  the  now  plaintiff  was  arrested  in  the  city  of 
London  by  an  officer  of  the  defendants,  who  were  sheriffs  of  London,  on  a  warrant 
issued  by  them  to  such  officer,  under  and  by  virtue  of  the  said  writ  of  ca.  sa.,  directing 
him  to  take  Ignatius  W.  Kelly  to  satisfy  the  said  John  Kelly  the  debt  and  damages 
awarded  by  the  said  judgment,  notwithstanding  the  now  plaintiff  asserted  to  such 
officer  that  he  was  not  the  defendant,  that  his  name  was  not  Ignatius  W.  Kelly,  but 
Michael  Kelly,  and  warned  him  that  if  the  officer  took  him  he  did  so  at  his  peril. 
The  now  plaintiff  was  impri-[4]-soned  for  six  days  in  Whitecross  Street  Prison,  when 
he  was  ordered  to  be  discharged  by  Martin,  B.,  on  the  ground  that  he  was  not  the 
debtor  whom  the  said  John  Kelly  intended  to  sue.  The  writ  of  ca.  sa.  upon  which 
the  said  warrant  was  issued  was  directed  to  the  defendants  as  the  sheriffs  of  the  city 
of  London,  and  the  writ  was  proved  at  the  trial,  as  was  also  the  judgment  upon  which 
the  same  was  issued. 

The  learned  Judge  held  that  as  the  plaintiff  had  been  served  with  the  said  writ 
of  summons  in  the  name  of  Ignatius  W.  Kelly  and  had  not  appeared  to  such  writ  or 
taken  any  notice  of  the  same,  and  as  the  action  proceeded  to  judgment  upon  such 
service,  and  the  writ  of  ca.  sa.  had  issued  on  such  judgment,  the  defendants'  plea  of 
justification  under  a  writ  of  ca.  sa.  directing  them  to  take  the  plaintiff  by  the  name 
of  Ignatius  W.  Kelly  wjis  proved ;  and  with  that  direction  left  the  question  upon  the 
issue  on  the  second  plea  to  the  jury  ;  and  the  jury  thereupon  found  a  verdict  for  the 
defendants  upon  such  issue. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to  the  ruling  of  the  learned 
Judge,  and  proceedings  in  error  having  been  taken  thereon,  the  case  was  argued  in 
last  Michaelmas  Vacation  (a)  (Dec.  2)  by 

(a)  Before  Williams,  J.,  Willes,  J.,  Blackburn,  J.,  Keating,  J.,  and  Mellor,  J. 
Ex.  Div.  XV.— 1 4* 
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Huddleston  (Harilugton  with  him),  for  the  plaintiff.  The  second  plea  was  not 
proved.  John  Kelly  did  not  issue  a  writ  of  ca.  sa.  against  the  present  plaintiff',  Michael 
Kelly,  by  the  name  of  Ignatius  W.  Kelly.  The  writ  of  summons  issued  against 
Ignatius  W.  Kelly,  and  the  judgment  was  against  him.  [Williams,  J.  If  Ignatius 
had  applied  to  a  Judge  at  Chambers  to  set  aside  the  judgment  on  the  ground  that  he 
had  never  been  served  with  a  writ  of  summons,  it  would  have  been  set  aside.]  A  writ 
of  execution  must  [5]  follow  the  judgment  and  issue  against  the  party  in  the  same 
name  in  which  judgment  was  recovered  against  him,  so  that  if  the  judgment  is 
against  Ignatius,  the  ca.  sa.  is  also  against  him,  and  the  sherifi'  was  not  justified  in 
arresting  Michael.  [Williams,  J.,  referred  to  Viner's  Abridg.  tit.  "  Identitate  Nominis." 
Keating,  J.  There  cannot  be  a  stronger  case  than  that  of  a  writ  of  summons  issued 
against  a  man  and  served  upon  a  woman.]  In  Walker  v.  Medland  (1  D.  &  L.  159)  a 
writ  of  summons  issued  against  Sarah  Medland,  and  was  served  on  her  sister  Phoebe 
Medland,  who  stated  to  the  party  serving  her  that  she  was  not  the  person  named  in 
the  writ,  but  her  sister  Sarah  was.  Phoebe  entered  an  appearance  thus :  '*  Phoebe 
Medland  sued  as  Sarah  Medland,"  and  having  signed  judgment  of  non-pros  for  want 
of  a  declaration,  Coleridge,  J.,  set  aside  the  judgment,  on  the  ground  that  no  appear- 
ance had  been  entered  by  the  defendant  in  the  cause.  Fislier  v.  Magnay  (6  Scott, 
N.  E.  588  ;  S.  C.  5  Man.  &  G.  778)  is  no  authority  against  the  plaintifi".  There  a  writ 
of  summons,  directed  to  Frederick  Fisher,  was  served  upon  the  real  debtor,  George 
Thomas  Fisher,  who  handed  it  over  to  the  plaintiff,  Frederick  William  Fisher,  and 
he,  without  attempting  to  rectify  the  mistake,  suffered  judgment  by  default,  so  that 
he  could  not  complain  that  the  ca.  sa.  issued  against  him  in  a  wrong  name.  In 
Jarmain  v.  Hooper  (6  Man.  &  G.  827)  a  writ  of  summons  had  issued  and  judgment  by 
default  had  been  obtained  against  "  Joseph  Jarmain,"  the  son  of  the  plaintiff,  whose 
name  was  also  Joseph  Jarmain.  A  writ  of  fi.  fa.  issued,  directing  the  sheriff  to  levy 
on  the  goods  of  Joseph  Jarmain,  under  which  he  took  the  goods  of  the  father,  and 
it  was  held  that  the  writ  afforded  no  justification  to  the  sheriff.  [Blackburn,  J.  This 
is  like  the  case  where  a  man,  intending  to  shoot  one  person,  shot  another,  and  it  was 
held  murder.  It  is  immaterial  that  the  sheriff  intended  to  [6]  arrest  Ignatius,  when 
he  in  fact  arrested  Michael.]  The  sheriff  is  bound  at  his  peril  to  execute  the  process 
delivered  to  him,  and  if  it  be  process  of  execution,  he  must  take  care  that  he  arrest 
the  right  man.  It  is  no  justification  that  there  are  two  persons  of  the  same  name, 
for  it  is  the  duty  of  the  sheriff  to  inquire  of  the  plaintiff  or  his  attorney  which  is  the 
defendant  in  the  cause :  Ckilders  v.  IVooler  (2  El.  &  El.  287).  He  also  referred  to 
Holmes  v.  Russel  (9  Dow.  P.  C.  487). 

Gray  (T.  Jones  with  him),  for  the  defendants.  The  plea  was  proved.  John  Kelly 
sued  Michael  Kelly  in  the  name  of  Ignatius  W.  Kelly,  and  recovered  judgment  against 
him  in  that  name.  It  is  not  competent  to  Michael,  after  what  has  taken  place,  to 
raise  the  question  of  intention  in  the  mind  of  John  Kelly.  Michael  was  served  with 
a  copy  of  the  writ ;  therefore  he  is  the  person  against  whom  the  action  was  brought. 
The  bill  of  exceptions  states  that  "  upon  such  service  the  action  proceeded  to  judgment, 
the  now  plaintiff  having  taken  no  notice  of  the  service ; "  so  that  the  Court  pronounced 
judgment  against  him  as  the  person  served.  It  may  be  that  he  had  two  names,  and 
was  as  well  known  by  the  one  as  the  other.  [Blackburn,  J.  Suppose  Ignatius  had 
been  arrested,  could  he  have  brought  an  action  against  the  sheriff?]  Undoubtedly, 
for  he  was  not  the  defendant  in  the  action.  Before  the  3  &  4  Wm.  4,  c.  42,  s.  11, 
the  proper  course  would  have  been  to  plead  the  misnomer  in  abatement.  Now  the 
ilefendant  might  have  caused  the  declaration  to  be  amended  at  the  cost  of  the  plaintiff, 
or  he  might  have  pleaded  in  denial  of  the  contract.  Suppose  an  indorsee  of  a  bill  of 
oxchange  accepted  by  John  Smith,  not  knowing  who  he  is,  issues  a  writ  which  is 
served  upon  a  John  Smith,  whom  he  afterwards  discovered  was  not  the  acceptor  of  the 
bill,  could  it  be  inquired  which  John  Smith  the  plaintiff  intended  to  serve.  [Black- 
burn, J.  [7]  Before  he  issued  the  process  must  he  not  have  made  up  his  mind  that 
the  John  Smith  he  meant  to  serve  was  the  acceptor  of  the  bilH]  The  wrong  John 
Smith  being  served,  if  he  had  appeared  and  pleaded  he  would  have  obtained  a  verdict. 
[Keating,  J.  Could  Ignatius  have  set  aside  the  judgment?]  He  could  not  unless  he 
was  arrested  on  the  judgment.  It  is  laid  down  in  Com.  Dig.  tit.  "Abatement" 
(F.  18),  that  "a  defendant  who  appears  gratis  after  the  sheriff  has  returned  non  est 
inventus  to  the  capias,  cannot  plead  misnomer,  for  he  cannot  be  intended  the  person 
sued,  except  when  he  comes  in  upon  a  cepi  corpus  or  exigent."     Suppose  that  before 
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arrest  on  mesne  process  was  abolished,  Michael  had  been  arrested  instead  of  Ignatius, 
the  regular  course  would  have  been  for  him  to  put  in  bail  and  raise  the  objection  of 
misnomer,  or  plead  in  bar  of  the  action.  [Willes,  J.  He  might  have  applied  to  be 
discharged  out  of  custody  on  the  ground  tnat  he  was  not  the  person  named  in  the 
writ.]  Fisher  v.  Magimy  (6  Scott,  N.  R.  588 ;  5  Man.  &  G.  778)  is  an  authority  that 
it  is  the  service  of  the  writ  which  determines  who  is  the  defendant  in  the  action.  If 
a  defendant  omits  to  take  advantage  of  a  misnomer,  he  may  be  taken  in  execution  by 
the  wrong  name:  Crawford  v.  Satchwell  (2  Stra.  1218).  Where  a  defendant  executed 
a  warrant  of  attorney  in  a  different  name  from  his  own,  it  was  held  that  he  was  estopped 
from  disputing  that  he  was  so  called,  and  that  the  sheriff  was  bound  to  execute  a 
ti.  fa.  issued  against  him  by  that  name :  Reeves  v.  Slater  (7  B.  &  C.  486). 

Huddleston  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Blackburn,  J.  The  case  was  argued  at  the  last  sitting  of  this  Court,  upon  a  bill 
of  exceptions  to  the  ruling  of  my  brother  Martin,  who  ruled  that  the  plea  was  proved, 
and  [8]  directed  a  verdict  for  the  defendants ;  and  the  question  we  had  to  consider 
was  whether  that  ruling  was  correct. 

On  the  argument  before  us  the  authority  of  fValley  v.  McConnell  (13  Q.  B.  903)  was 
not  cited,  nor  was  the  attention  of  my  brother  Martin  called  to  it  at  the  time  of  the 
trial.  The  majority  of  this  Court  were  disposed  to  think  that  on  principle  the  ruling 
of  my  brother  Martin  was  not  correct;  but,  being  under  the  impression  that  the 
question  had  now  arisen  for  the  first  time,  we  took  time  to  consider  in  order  that  we 
might  state  the  reasons  for  our  judgment.  We  have  since  ascertained  that  the  very 
point  was  adjudged  in  Walley  v.  McConnell,  and  adversely  to  the  ruling  of  my  brother 
Martin.  That  being  so,  and  we  being  of  opinion  that  the  decision  in  IFalley  v. 
McConnell  is  right,  it  is  not  necessary  to  give  any  further  reasons,  but  simply  state  that 
Walley  v.  McConnell  governs  this  case,  and  consequently  there  must  be  a  trial  de  novo. 

Award  of  trial  de  novo. 

Memoranda. 

In  this  vacation  (Feb.  10)  Mr.  Serjeant  Parry  received  a  patent  of  precedence,  to 
take  rank  next  after  Mr.  Serjeant  Ballantine. 

In  the  same  vacation  (Feb.  9)  John  Simon,  Esq.,  of  the  Middle  Temple  was  called 
to  the  degree  of  the  coif,  and  gave  rings  with  the  motto,  "  In  concilio  justorum ;  " 
Alexander  Pulling,  Esq.,  of  the  Inner  Temple,  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto,  "Jura  servare;"  and  Henry  Tindal  Atkinson,  Esq.,  of  the 
Middle  Temple,  was  called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto, 
'*  Vincit  qui  patitur." 

In  the  same  vacation  (Feb.  15)  David  Deady  Keane,  Esq.,  of  the  Middle  Temple; 
John  James  Johnson,  Esq.,  of  the  Middle  Temple  and  William  Field,  Esq.,  of  the 
Inner  Temple,  were  appointed  her  Majesty's  Counsel. 


[9]    Exchequer  Reports.    Easter  Term,  27  Vict. 

HiDSON  AND  Another  v.  Barclay.  April  20  and  25,  1864.— A  trust  deed  for  the 
benefit  of  creditors,  under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  con- 
tained the  following  clauses : — 5.  That  no  creditor  who  shall  have  executed,  or 
otherwise  acceded  to  the  deed  shall  negotiate  any  bill  of  exchange  on  which  the 
debtor  is  liable,  without  having  first  indorsed  thereon  a  memorandum  of  the 
execution  of,  or  other  accession  to  the  deed.  8.  Each  creditor  who  shall  have 
executed  or  acceded  to  the  deed  agrees  and  declares  for  himself  and  his  partners, 
and  their  respective  heirs,  executors,  and  administrators,  that  they  shall  not 
commence  or  prosecute  any  action  at  law  or  in  equity,  or  other  proceedings, 
against  the  debtor  on  account  of  any  of  the  debts  then  due  from  him,  and  that 
the  deed  may  be  pleaded  to  any  action  as  if  it  were  an  actual  release.  II.  That 
if  anything  in  the  deed  is  not  authorized  by  the  Bankruptcy  Act,  1861,  it  shall 
be  obligatory  on  those  creditors  only  who  executed  or  assented  to  it. — Held, 
First :  that  the  5th  and  8th  clauses  were  unreasonable  and  void.     Secondly  :  that 
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they  could  not  be  rejected  under  the  11th  clause,  because  an  inequality  would 
thereby  be  caused  between  assenting  and  non-assenting  creditors. 

[S.  C.  32  L.  J.  Ex.  273 ;  10  Jur.  (N.  S.)  751  ;  12  W.  E.  883 ;  10  L.  T.  58 : 
reversed  p.  361,  post.] 

Declaration  by  drawers  against  acceptor  of  a  bill  of  exchange  for  251.  payable 
three  months  after  date ;  with  counts  for  goods  sold  and  delivered,  &c. 

Plea.  That  before  this  action  a  deed  was  made  between  the  defendant  and  his 
creditors,  under  and  according  to  the  provisions  of  "The  Bankruptcy  Act,  1861,"  as 
to  trust  deeds  for  benefit  of  creditors,  composition,  and  inspectorship  deeds  executed 
by  a  debtor,  in  the  words  and  figures  following : — 

This  deed  made  the  19th  December,  1863,  between  H.  Barclay,  of  &c.,  of  the  first 
part,  W.  Gundry,  of  &c.,  of  the  second  part,  S.  Ellis,  of  &c.,  and  F.  Lucas,  of  &c.,  of 
the  third  part,  and  the  several  parties  whose  names  and  seals  are  subscribed  and  set  in 
the  schedule  hereunto  written,  being  respectively  creditors  in  their  own  right  or  in  co- 
partnership of  the  said  H.  Barclay,  of  the  fourth  part :  [10]  Witnesseth  as  follows  : — (a) 
In  the  construction  of  these  presents,  the  expression  "  the  debtor  "  shall  mean  the  said 
H.  Barclay  of  the  first  part,  and  the  expression  "the  trustees"  shall  mean  the  parties 
hereto  of  the  third  part,  &c. 

3.  The  debtor  and  the  said  William  Gundry  do  and  each  of  them  doth  hereby  for 
themselves  and  himself,  and  for  their  and  his  heirs,  executors,  and  administrators, 
covenant  with  the  said  Samuel  Ellis  and  Frederick  Lucas,  their  executors,  adminis- 
trators, and  assigns,  that  if  the  trustees  shall,  within  twenty-one  days  from  the  date 
hereof,  certify  by  writing  under  their  hands  that  in  their  opinion  these  presents  have 
been  executed,  or  in  writing  assented  to,  or  approved  of  by  a  majority  in  number, 
representing  three-fourths  in  value  of  the  now  existing  creditors  of  the  debtor,  whose 
debts  respectively  amount  to  101.  and  upwards,  the  debtor  and  the  said  William 
Gundry  or  one  of  them,  or  their  or  one  of  their  heirs,  executors  or  administrators, 
shall,  on  or  before  the  25th  day  of  December,  1864,  pay  to  each  of  the  now  existing 
creditors  of  the  debtor  such  a  sura  of  money  or  composition  dividend  as  shall  be  equal 
to  the  amount  of  six  shillings  and  eight  pence  in  the  pound  upon  the  whole  debts  now 
due  to  such  creditors  respectively ;  and  shall  immediately  after  the  due  registration  of 
these  presents,  under  the  192nd  section  of  "The  Bankruptcy  Act,  1861,"  make  and 
deliver  to  the  trustees  the  joint  and  several  promissory  notes  of  the  debtor  and  the 
said  William  Gundry  in  respect  of  all  and  every  of  such  debts  and  debt,  for  such  suras 
as  shall  amount  to  the  said  sum  of  six  shillings  and  eight  pence  in  the  pound  upon  such 
debts  and  debt,  which  said  sums  shall  by  such  notes  be  made  payable  to  such  creditors 
respectively,  or  their  order,  on  the  25th  day  of  [11]  December,  1864,  and  such  notes 
shall  be  so  delivered  to  the  said  trustees  in  trust  to  be  by  them  forthwith  delivered 
to  the  said  several  creditors.     And  it  is  hereby  agreed  and  declared  as  follows: — 

5.  No  creditor  who  shall  have  executed  or  otherwise  acceded  to  these  presents 
shall  negociate  any  bills  of  exchange  or  other  negociable  instruments  on  which  the 
debtor  is  liable  without  having  first  indorsed  thereon  a  meraorandum  of  the  execution 
of  or  other  accession  to  these  presents  by  such  creditor. 

8.  And  in  consideration  of  the  premises  it  is  hereby  agreed  and  declared  (each  of 
the  creditors  of  the  debtor  who  shall  have  executed  or  otherwise  acceded  to  or  be 
bound  by  these  presents  agreeing  and  declaring  for  himself  and  his  partners,  and  their 
respective  heirs,  executors  and  adrainistrators,  and  so  far  as  relates  to  his  and  their 
respective  acts  and  defaults),  that  if  the  said  trustees  shall,  within  the  tirae  aforesaid, 
certify  under  their  hands  to  the  effect  hereinbefore  mentioned,  ■the  creditors  of  the 
debtor  who  shall  have  executed,  or  otherwise  acceded  to  or  be  bound  by  these  presents, 
shall  not,  nor  shall  any  of  them,  nor  shall  their  respective  heirs,  executors  or  adminis- 
trators, or  partners  or  assigns,  at  any  time,  except  in  respect  of  the  covenants  or 
agreements  herein  contained,  or  any  one  of  them,  or  in  respect  of  the  aforesaid 
promissory  notes,  or  except  so  far  as  may  be  necessary  in  order  to  enforce  any  mort- 
gage, lien  or  security,  or  any  rights  or  remedies  against  any  persons  other  than  the 
debtor,  commence  or  prosecute  any  action  or  suit  at  law,  or  in  equity  or  other  proceed- 
ings, or  obtain,  or  endeavour  to  obtain,  any  act  or  adjudication  of  bankruptcy  against 

(a)  The  plea  set  out  the  deed  in  hsec  verba,  but  the  above  clauses  are  alone  material 
to  the  present  question. 
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the  debtor,  or  his  heirs,  executors  or  administrators,  or  make  or  sue  out  any  attach- 
ment or  requisition  of  or  upon  him  or  them,  or  his  or  their  property,  [12]  credits  or 
effects,  for  or  on  account  of  all  or  any  part  of  the  debts  now  due  from  the  debtor  to 
the  said  creditors,  who  shall  have  executed  or  otherwise  acceded  to  or  be  bound  by 
these  presents,  or  any  of  such  creditors,  or  for  or  on  account  of  any  claim  of  such 
creditors  proveable  under  these  presents,  and  that  this  present  agreement  may  be 
pleaded  to  any  action  brought  contrary  to  this  agreement,  as  if  the  same  were  an 
actual  release.     And  it  is  hereby  agreed  and  declared  as  follows  : — 

11.  Those  presents  are  intended  to  operate  as  a  composition  deed  executed  by  a 
debtor  within  the  192nd  section  of  the  Bankruptcy  Act,  1861,  and  requisitions  relating 
to  the  same,  or  any  of  the  premises,  shall  be  decided  and  determined  according  to  the 
provisions  of  that  Act  with  respect  to  composition  deeds  executed  by  a  debtor  in  con- 
formity with  that  section,  and  so  far  as  the  said  provisions  will  allow  these  presents 
shall  enure  for  the  benefit  of  and  be  effectual  against  and  binding  in  all  respects  upon 
all  now  existing  creditors  of  the  debtor.  And  if  there  is  anything  herein  not  auth- 
orized by  the  said  provisions  of  the  Bankruptcy  Act,  1861,  to  be  introduced  into  a 
composition  deed  executed  by  a  debtor  in  conformity  with  the  192nd  section  thereof, 
such  unauthorized  thing  shall  be  obligatory  upon  those  persons  only  who,  or  whose 
attorneys,  partners  or  agents,  shall  have  executed,  or  otherwise  acceded  to  these 
presents,  and  the  respective  debts  due  to  and  claims  made  by  them. 

12.  It  shall  be  lawful  foi-  the  trustees  to  take  all  steps  necessary  or  expedient  for 
making  these  presents  obligatory  upon  all  the  creditors  of  the  debtor,  but  without 
prejudice  to  the  claims  of  such  creditors  upon  persons  other  than  the  debtor,  and  to 
any  securities  which  such  creditors  may  hold. 

[13]  13.  The  trustee  or  trustees  of  the  covenants  and  agreements  herein  contained 
for  the  benefit  of  the  creditors  of  the  debtor  shall  from  time  to  time  and  at  all  times 
upon  the  request  and  at  the  cost  of  such  creditors,  or  any  one  or  more  of  them,  take 
such  proceedings  as  may  be  requisite  or  proper  for  the  purpose  of  enforcing  the 
observance  and  performance  of  such  covenants  and  agreements,  or  any  of  them,  upon 
being  indemnified  against  the  costs,  charges  and  expenses  of  such  proceedings,  and 
the  trustees  shall  also  hold  the  said  promissory  notes  in  trust  for  the  creditors,  in 
whose  favour  the  same  shall  be  made,  and  shall  forthwith,  on  receiving  such  notes, 
deliver  the  same  to  the  said  creditors  respectively.  In  witness  whereof  the  said  parties 
to  these  presents  have  hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

Averments.  That  all  the  conditions  mentioned  and  referred  to  in  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  have  been  observed,  the  4th  and  5th  and  6th 
conditions  mentioned  and  referred  to  in  the  said  section  having  been  observed  and 
performed  after  this  action  ;  and  that  the  said  trustees  did,  within  the  time  in  the 
said  deed  in  that  behalf  mentioned,  certify  to  the  effect  therein  mentioned.  And 
that  the  defendant  has  done  and  been  ready  and  willing  to  do  everything,  and 
everything  happened  and  was  done,  and  all  times  elapsed  necessary  to  make  the  said 
deed  binding  on  the  creditors  of  the  defendant  who  actually  executed  the  same,  and 
to  make  the  said  deed  as  valid  and  effectual  and  binding  on  the  plaintiffs  as  if  they  had 
actually  been  parties  to  and  duly  executed  the  same.  And  the  defendant  says  that 
the  plaintiffs  before  and  at  the  time  of  the  making  of  the  said  deed  were  creditors  of 
the  defendant  in  respect  of  the  debts  and  causes  of  action  before  and  at  the  time  last 
aforesaid  were  then  due.  And  [14]  that  the  defendant  has  done  and  been  ready 
and  willing  to  do,  and  the  said  trustees  have  done  and  been  ready  and  willing  to  do 
everything,  and  everything  happened  and  was  done,  and  all  times  elapsed  necessary 
to  make  the  said  deed  binding  on  the  creditors  of  the  defendant  who  actually  executed 
the  same,  and  to  make  the  said  deed  as  valid  and  effectual  and  binding  on  the  plaintiffs 
as  if  they  had  .actually  been  parties  to  and  duly  executed  the  same.  And  the  defen- 
dant says  that  the  plaintiffs,  before  and  at  the  time  of  the  making  of  the  said  deed, 
were  creditors  of  the  defendant  in  respect  of  the  debts  and  causes  of  action  in  the 
declaration  mentioned  within  the  meaning  of  the  said  deed,  which  said  debts  and 
causes  of  action  were  proveable  under  the  said  deed,  and  the  plaintiffs  might  have 
executed  the  same  as  such  creditors  in  respect  of  such  debts  and  causes  of  action. 
And  the  defendant  says  that  by  virtue  of  the  said  deed  and  force  of  the  said  act  of 
parliament  he  has  been  and  is  discharged  from  the  debts  and  causes  of  action  in  the 
declaration  mentioned,  and  each  and  6very  of  them. 
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Wills  argued  in  support  of  the  demurrer  (a)  (April  20).  The  deed  is  not  valid 
within  the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134)^  so  as 
to  bind  the  plaintiff,  who  has  not  assented  to  it.  Some  of  its  provisions  are  most 
unreasonable.  By  the  3rd  clause,  the  creditors  cannot  obtain  the  composition  dividend 
or  the  promissory  notes  unless  the  trustees  certify  in  the  manner  provided.  Such 
a  condition  is  wholly  unauthorized  by  the  Bankruptcy  Act,  1861.  By  the  5th  clause, 
no  creditor  who  shall  have  executed  or  otherwise  have  acceded  to  the  deed,  shall 
negotiate  any  bills  of  exchange  on  which  the  debtor  is  liable,  without  having  first 
indorsed  thereon  a  memoran-[15]-dum  of  the  execution  or  accession  to  the  deed  by 
such  creditor.  That  is  an  obligation  which  the  debtor  has  no  right  to  impose  on  his 
creditors.  Again,  by  the  8th  clause,  each  creditor  is  made  to  covenant  not  only  for 
himself,  but  also  for  his  partners,  and  their  respective  heirs,  executors  and  adminis- 
trators, that  they  shall  not,  except  in  respect  of  the  covenants  contained  in  the  deed, 
or  the  promissory  notes,  or  for  enforcing  remedies  against  third  parties,  commence  or 
prosecute  any  action  or  suit  at  law  or  in  equity  against  the  debtor ;  and  that  if  they 
do  the  agreement  may  be  pleaded  as  an  actual  release.  If  one  partner  sued  against 
the  will  of  the  other,  the  debtor  might  bring  an  action  against  the  latter  for  a  breach 
of  this  covenant,  or  the  deed  might  be  pleaded  in  bar,  and  the  debt  would  be  gone. 
Dell  v.  King  (2  H.  &  C.  84)  is  an  express  authority  that  a  debtor  has  no  right  to 
require  his  creditors  to  enter  into  covenants.  An  attempt  is  made  to  obviate  the 
objection  by  the  11th  clause,  which  provides  that  if  there  is  anything  in  the  deed  not 
authorized  by  the  192nd  section  of  the  Bankruptcy  Act,  1861,  it  shall  be  obligatory 
on  those  only  who  have  executed  or  acceded  to  it.  But  if  that  clause  has  any  effect, 
it  renders  nugatory,  as  against  non-assenting  creditors,  the  covenant  not  to  sue  in  the 
8th  clause.  The  defendant  is  in  this  dilemma.  The  8th  clause  either  operates  or  it 
does  not ;  if  it  does  it  is  unreasonable  for  rendering  each  creditor  liable  for  the  acts 
of  his  partner,  and  also  for  the  reasons  stated  in  Dell  v.  King ;  if  the  11th  clause 
prevents  the  8th  from  having  any  operation,  the  case  falls  within  the  principle  of  the 
decision  of  this  Court  in  The  Ipstones  Park  Iron  Ore  Company  v.  Pattinson  (2  H.  &  C. 
828),  and  the  deed  is  not  pleadable  in  bar  of  the  action.  The  11th  clause  makes  the 
rights  of  the  creditors  uncertain.  Its  effect  is  to  create  a  distinction  between  [16] 
the  dissentient  and  assenting  creditors,  and  though  it  is  in  favour  of  the  former,  there 
ought  to  be  perfect  equality  between  all  the  creditors.  Applying  the  doctrine  laid 
down  in  Woods  v.  Foote  (1  H.  &  C.  841),  it  is  unreasonable  that  creditors  who  execute 
the  deed  should  be  in  a  Worse  position  than  those  who  have  not  assented  to  it. 
Moreover,  the  creditors  are  not  only  debarred  from  taking  any  steps  to  enforce  their 
rights,  but  by  the  13th  section  if  they  sue  through  the  medium  of  the  trustees  they 
must  indemnify  them  against  the  costs  of  such  proceedings. 

Field  (Murray  with  him),  in  support  of  the  plea  (April  25).  The  doctrine  laid 
down  in  I'he  Ipstones  Park  Iron  Ore  Company  v.  Pattinson  (2  H.  &  C.  828)  is  not  dis- 
puted. There  the  deed  was  in  the  form  given  in  Schedule  (D.)  of  the  Bankruptcy 
Act,  1861,  and  as  it  contained  no  provisions  amounting  to  a  release,  it  was  not  pleadable 
in  bar  of  the  action.  Formerly  a  deed  of  composition  between  a  debtor  and  several 
of  his  creditors  was  no  discharge  unless  it  contained  an  actual  release.  The  Bankruptcy 
Act,  1861,  contemplated  two  dfstinct  modes  by  which  a  debtor  may  be  released  from 
his  debts;  first,  the  conveyance  of  all  his  estate  and  effects,  or  the  principal  part 
thereof,  for  the  benefit  of  his  creditors,  sect.  199;  and  secondly,  an  arrangement  with 
his  creditors  for  the  winding  up  of  his  affairs.  The  latter  includes  trust  deeds  for 
the  benefit  of  creditors,  composition  and  inspectorship  deeds,  and  if  certain  conditions 
are  observed  they  are  binding  on  dissentient  creditors:  sect.  192.  The  doctrine 
laid  down  in  Woods  v.  Foote  (1  H.  &  C.  841),  Inglebach  v.  NicMs  (14  C.  B.  N.  S.  85), 
and  Nicholson  v.  Potts  (Exch.  Chan.,  Feb.  2,  1864),  ought  not  to  be  extended,  for 
the  statute  does  not  say  that  a  deed  of  composition  shall  not  be  [17]  binding  on 
non-assenting  creditors  unless  its  provisions  are  reasonable.  Without  inquiring  into 
the  surrounding  circumstances,  it  is  difficult  to  say  whether  any  condition  which 
creditors  are  willing  to  assent  to  is  unreasonable.  Assuming  bona  fides  on  the  part 
of  the  debtor,  the  creditors  are  the  best  judges  whether  it  is  to  their  interest  to  enter 
into  the  covenants.  The  8th  clause  operates  as  a  defeasance  pleadable  in  bar  of  the 
action — Gibbons  v.    Vouillon  (8  C.  B.  483) — and  was  inserted  to  meet  the  case  of 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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Thimhlely  v.  Barron  (3  M.  &  W,  210).  [Martin,  B,  The  clause  only  says  that  the 
deed  may  be  pleaded  "  as  if  the  same  were  an  actual  release."  That  is  only  saying 
that  certain  words  which  do  not  in  law  amount  to  a  release  shall  be  an  answer  to 
the  action.]  An  actual  release  would  be  attended  with  this  difficulty,  that  it  would 
operate  as  a  discharge  of  the  surety :  Dean  v.  NewJiall  (8  T.  R.  168).  The  effect  of 
the  covenant  in  Dell  v.  King  (1  H.  &  C.  84)  was  to  subject  the  creditor  to  a  loss  of 
his  debt  if  he  thought  fit  to  sue  the  debtor  at  all.  Here  the  creditors  are  at  liberty 
to  sue  the  debtor  in  respect  of  the  covenants  in  the  deed  and  the  promissory  notes. 
In  Clapham  v.  Atkinson  (33  L.  J.  Q.  B.  81)  a  deed  of  composition  was  held  valid 
although  it  purported  on  the  face  of  it  to  be  made  with  those  creditors  only  who 
executed  it.  In  Woods  v.  Foote  (1  H.  &  C.  841),  and  Inglebach  v.  Nichols  (14  C.  B. 
N.  S.  85),  every  creditor  who  executed  the  deed  covenanted  to  indemnify  the  debtor 
against  all  liability  on  bills  of  exchange.  [Martin,  B.  Suppose  a  creditor  said  to  the 
debtor,  you  owe  me  10001.,  but  you  have  stated  in  the  deed  that  I  am  a  creditor  for 
1001.  only  ;  I  will  bring  an  action  and  prove  that  you  owe  me  10001. ;  if  he  brought 
his  action  is  he  to  lose  his  entire  debt  1  That  is  the  effect  of  the  8th  clause  if  it  has 
any  operation.]  It  is  said  that  the  3rd  clause  is  unreasonable  [18]  because  it  makes 
the  covenant  to  pay  the  composition  dependent  on  the  certificate  of  the  trustees. 
But  the  answer  is  that  the  certificate  of  the  trustees  is  also  a  condition  precedent  to 
the  release  of  the  debtor.  The  8th  clause  is  in  accordance  with  the  5th  condition  of 
the  192nd  section  of  the  Bankruptcy  Act,  1861,  and  by  the  3rd  clause  the  debtor 
covenants  to  deliver  to  the  creditors  the  promissory  notes  immediately  after  the 
registration  of  the  deed.  The  provision  in  the  8th  clause,  by  which  a  partner 
covenants  for  the  acts  of  his  co-partner  is  not  unreasonable.  If  one  partner 
covenants  not  to  sue,  the  other  ought  to  be  bound  by  it.  As  to  the  objection  that 
the  debt  would  be  released  by  the  act  of  one  partner  against  the  will  of  the  other,  by 
the  law  of  partnership  one  partner  may  release  a  debt  due  to  the  firm  without  the 
consent  of  the  other.  [Martin,  B.  Has  any  case  gone  to  this  extent,  that  a  person 
who  has  never  assented  to  the  deed  may  be  rendered  liable  to  an  action  at  the  mere 
will  of  a  creditor  who  has  executed  it  ?]  If  that  provision  is  not  authorized  by  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  the  defect  is  cured  by  the  11th  clause  of 
the  deed.  It  is  no  'objection  to  that  clause  that  the  dissenting  creditors  are  in  a 
better  position  than  the  assenting  creditors,  though  the  converse  might  be  open  to 
objection.  The  13th  clause  is  merely  the  ordinary  case  of  a  cestui  que  trust  under- 
taking'lo  indemnify  his  trustee  against  the  costs  of  an  action  brought  for  his  benefit. 
The  Bankruptcy  Act,  1861,  expressly  recognizes  the  intervention  of  trustees,  and  in 
equity  they  have  a  right  to  indemnity. 

Wills,  in  reply.  If  the  8th  clausie  were  valid,  a  non-assenting  creditor  who  sued 
for  his  debt  would  lose  it,  though  the  deed  was  fraudulent.  No  such  result  follows 
in  bankruptcy.  The  11th  clause  leaves  the  right  of  creditors  in  uncertainty,  and  is 
calculated  to  produce  endless  litiga-[19]-tion.  It  is  unreasonable  that  a  creditor  who 
wishes  to  have  the  benefit  of  the  deed  should  be  bound  to  indemnify  the  trustees, 
as  required  by  the  13th  section.  Ex  parte  Cockburn  (33  L.  J.  Bank.  17)  is  an  auth' 
ority  that  there  must  be  a  perfect  equality  between  the  assenting  and  dissentient 
creditors. 

Cur.  adv.  vult. 

In  the  following  term  (June  1)  the  judgment  of  the  Court  was  delivered  by 

Bramwell,  B.  This  is  an  action  by  the  plaintiffs,  as  the  drawers  of  a  bill  of 
exchange,  against  the  defendant  the  acceptor ;  and  also  upon  indebitatus  counts. 
The  defence  is  a  deed  dated  the  19th  December,  1863,  which  is  alleged  to  be  a  deed 
of  composition  or  arrangement ;  and  which,  although  not  executed  by  the  plaintiff's, 
is,  if  valid,  effectual  to  bar  them  by  virtue  of  the  192nd  and  following  sections  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134). 

The  case  of  Clapham  v.  Atkinson  (4  B.  <fe  S.  722)  has  decided  two  things :  First, 
that  such  a  deed  may  be  pleaded  in  bar  to  an  action  brought  by  a  non-assenting 
creditor ;  and,  secondly,  that  a  cessio  bonorum  is  not  essential  to  its  validity, 
and  that,  upon  the  true  construction  of  the  statute,  a  debtor  may,  upon  obtain- 
ing the  concurrence  of  a  majority  in  number  representing  three-fourths  in  value 
of  his  creditors  whose  debts  amount  to  101.  and  upwards,  bar  all  the  others  by 
agreeing  to  take  a  composition  (in  that  case  of  2s.  6d.  in  the  pound),  the  debtor 
retaining  the  whole  of  his  property.     That  deed  was  a  very  simple  one,  merely 
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providing  that  the  2s.  6d.  in  the  pound  should  entitle  the  debtor  to  have  a  release 
executed  to  him.  We  consider  ourselves  bound  by  this  decision.  The  192nd  section 
enacts,  [20]  that  the  deed  shall  be  operative,  provided  seven  conditions  be  observed. 
In  the  present  case  they  have  been.  But  the  Exchequer  Chamber,  in  Walter  v. 
Adcock,  has  decided,  that  if  the  covenants  or  provisions  in  the  deed  be  such  as  it  would 
be  unreasonable  to  require  a  creditor  to  assent  to,  a  non-assenting  creditor  is  not 
affected  by  it.     By  this  and  many  decisions  following  on  it  we  are  also  bound. 

There  is  no  express  provision  in  the  statute  to  warrant  this  demurrer,  and  the 
power  given  to  or  assumed  by  the  Courts  ought  to  be  cautiously  exercised.  It  may 
be  nothing  should  be  said  to  be  unreasonable  but  that  which  is  ultra  vires,  viz.,  not 
"  relating  to  the  debts  or  liabilities  of  the  debtor  nor  his  release  therefrom,  nor  the 
distribution,  inspection,  or  winding  up  of  his  estate."  It  may  be  that  on  all  matters 
within  their  competency  the  creditors  are  sole  judges.  At  all  events,  if  the  deed  is 
honest,  as  ought  to  be  assumed,  everything  ought  to  be  assumed  to  have  existed  in 
fact  which  would  make  any  of  its  clauses  not  unreasonable.  Another  requisite  of  a 
good  deed  is  that  it  puts  all  creditors  on  an  equal  footing.  The  question  is,  is  this 
deed  open  to  objection  as  failing  in  either  respect  above  mentioned  ? 

It  contains  a  covenant  that  no  creditor  who  shall  have  executed  or  otherwise 
acceded  to  it  shall  negotiate  any  bills  of  exchange  on  which  the  debtor  is  liable, 
without  having  first  endorsed  thereon  a  memorandum  of  such  execution  or  otherwise. 
The  plaintiffs  therefore  could  not  execute  the  deed,  or  accede  to  it,  and  secure  the 
benefit  of  it  without  incurring  this  obligation.  By  what  right  is  this  condition 
imposed  on  them  ?  In  case  of  bankruptcy  none  such  exists.  The  creditor  has  a  right 
to  indorse  the  bill  for  its  full  amount,  and  give  title  to  the  holder  for  the  full  amount, 
except  so  far  as  the  effect  of  the  composition  agreement,  independent  of  express 
covenant,  may  disable  him.  Nor  [21]  can  it  be  said  that  substantially  it  is  inopera- 
tive, that  even  without  such  a  covenant  the  creditor  bound  by  the  deed  could  not 
get  more  by  negotiating  than  by  holding  the  bill,  and  that  if  the  indorsee  got  pay- 
ment in  full  the  creditor  would  have  to  pay  the  debtor  the  difference  between  the 
amount  of  the  dividend  and  the  amount  of  the  bill.  In  the  first  place,  special  damages 
might  be  recovered,  or  an  injunction  might  be  obtained.  But  further,  the  trustees 
may  not  certify  within  the  time  appointed,  and  meanwhile  at  least  the  creditor  is 
prevented  indorsing  a  bill  without  this  impeachment  of  its  value  indorsed  on  it. 

There  is  also  another  covenant  by  which  every  creditor  is  made  to  agree  for 
himself  and  his  executors,  that  his  partner  and  his  executors  shall  not  sue  this  debtor 
for  the  original  debt.  So  one  of  these  plaintiffs  might  be  sued  because  the  other,  or 
his  executors,  had  sued  the  debtor.  These  obligations  seem  to  us  clearly  unreasonable. 
We  said  in  Dell  v.  King  that  the  debtor  has  no  right  to  make  his  creditors  covenant. 
Without  saying  that  in  no  case  would  a  covenant  imposed  on  the  creditor  be  valid, 
we  abide  by  this  opinion,  that  no  covenant  can  be  imposed  on  him  beyond  what  is 
necessary  for  the  release  of  the  debtor,  and  these  covenants  are  not.  We  think, 
therefore,  they  are  unreasonable  and  bad.  Further,  they  would  clearly  be  so  if  they 
bound  creditors  who  desired  to  dispute  the  validity  of  the  deed  on  other  grounds,  or 
who  did  not  know  of  it.  But  unless  they  do  affect  them,  all  the  creditors  are  not  on 
the  same  footing. 

But  suppose  these  covenants  bad,  can  they  be  rejected  and  the  deed  be  good  ?  It 
was  said  they  could  by  virtue  of  clause  11,  that  if  there  is  anything  in  the  deed  not 
authorised  by  the  Bankruptcy  Act  it  shall  be  obligatory  only  on  those  who  execute  it 
or  otherwise  accede  to  it.  But  this  is  at  once  to  put  assenting  and  dissenting  creditors 
in  different  [22]  positions,  preventing  an  equality  between  them.  We  think,  therefore, 
this  clause,  instead  of  helping  the  deed,  makes  it  worse,  and  are  compelled  to  say  the 
plaintiffs  are  not  bound  by  it,  and  must  have  judgment. 

Judgment  for  the  plaintiffs. 

Strick  v.  De  Mattos.  May  2,  1864. — A  deed  of  inspectorship,  under  the  Bankruptcy 
Act,  1861,  contained  (amongst  others)  the  following  provisions  : — 9.  The  proceeds 
of  the  estate  shall  be  applied,  first,  in  paying  the  costs  incurred  or  to  be  incurred 
or  relating  to  the  suspension  of  payment  of  the  debtor :  secondly,  in  paying  rent 
for  which  the  debtor's  estate  could  be  distrained,  wages,  or  salaries :  thirdly,  in 
paying  rateably  the  debts  of  creditors,  with  interest. — 13,  Each  creditor,  before 


8H.  &C.23.  STRICK    V.  DE    MATTOS  433 

becoming  entitled  to  any  dividend,  shall  (if  required  by  the  inspectors)  deliver  to 
them  a  statement  in  writing,  signed  by  him,  of  his  debt  and  verify  it  by  solemn 
declaration. — 19.  In  case  any  dividend  shall  be  made  before  all  the  creditors 
shall  have  executed  or  assented  to  the  deed,  the  inspectors  may  set  apart  a 
sufficient  sum  for  the  purpose  of  paying  like  rateable  dividends  to  such  last 
mentioned  creditors,  and  also  to  creditors,  the  dividend  on  whose  debt  has  not 
been  ascertained  ;  and  in  case  no  such  sum  be  so  set  apart,  they  may  direct  that 
out  of  the  first  monies  applicable  to  a  dividend,  the  dividend  payable  to  the  last 
mentioned  creditors  shall  be  paid  or  set  apart  for  them  before  any  further 
dividend  be  made  among  the  creditors  who  have  executed  or  assented  to  the 
deed. — 30.  These  presents  are  intended  to  be  a  deed  of  inspectorship  within  the 
provisions  of  the  Bankruptcy  Act,  1861,  but  in  case  they  cannot  so  operate,  they 
shall  be  binding  on  creditors  executing  or  assenting  to  them. — 32.  The  estate 
and  effects  of  the  debtor  shall  be  administered  on  the  principles  of  the  bankrupt 
law,  and  if  there  is  anything  in  the  deed  inconsistent  with  those  principles,  it 
shall  be  read  as  if  such  inconsistent  matter  were  expunged. — Held,  that  none  of 
these  provisions  were  unreasonable,  and  that  the  requisites  of  the  Bankruptcy 
Act,  1861,  having  been  complied  with,  the  deed  was  binding  on  non-assenting 
creditors. 

[S.  C.  33  L.  J.  Ex.  276 ;  10  Jur.  (N.  S.)  753 ;  12  W.  R.  963 ;  10  L.  T.  590 :  affirmed 
nomine  f Foods  v.  De  Maitos,  p.  987,  post;  L.  R.  1  Ex.  91.  Referred  to,  Hickrrwtt  v. 
Simmonds,  1866,  L.  R.  2  Eq.  466;  Bailey  v.  Bowen,  1868,  L.  R.  3  Q.  B.  140.] 

Declaration  by  drawer  against  acceptor  of  a  bill  of  exchange  for  1791.  Os.  3d., 
payable  three  months  after  date ;  with  counts  for  goods  sold,  and  money  due  on 
accounts  stated. 

Plea.  That  after  the  coming  into  operation  of  the  Bankruptcy  Act,  1861,  the 
defendant  was  indebted  to  the  plaintiff  and  divers  other  creditors  in  divers  sums  of 
money,  and  was  unable  to  pay  the  same,  and  thereupon  a  deed,  bearing  date  the  4th 
day  of  January,  a.d.  1864,  was  made  and  entered  into  between  the  defendant  of  the 
first  [23]  part,  George  Seymour,  John  Gillespie,  and  Herman  Falk,  of  the  second 
part,  and  the  seveial  persons,  companies,  and  copartnership  firms  who  at  the  date 
thereof  were  respectively  creditors  of  the  defendant,  &c.,  of  the  third  part,  which  said 
deed  related  to  the  debts  and  liabilities  of  the  defendant  and  his  release  therefrom, 
and  to  the  distribution,  inspection,  management,  and  winding  up  of  his  estate ;  and 
was  and  is  an  inspectorship  deed  within  the  meaning  of  the  said  Act.  (The  plea  then 
set  out  the  31st  clause  of  the  deed,  post,  p.  49.)  Averments :  that  before  the  com- 
mencement of  this  suit  the  defendant  duly  executed  the  said  deed,  and  that  his  said 
execution  thereof  was  and  is  duly  attested  by  an  attorney  and  solicitor,  and  that  a 
majority  in  number  representing  three-fourths  in  value  of  the  said  creditors  of  the 
defendant  whose  debts  respectively  amounted  to  101.  and  upwards  executed  the  said 
deed  or  in  writing  assented  thereto  or  approved  thereof,  and  that  within  twenty-eight 
days  from  the  day  of  the  execution  of  the  said  deed  by  the  defendant,  the  same  was 
produced  and  left  (having  been,  and  the  same  was,  before  registration  duly  stamped 
with  and  bore  such  ordinary  and  ad  valorem  stamp  duties  as  in  and  by  the  said  Act 
were  and  are  in  that  behalf  required)  at  the  office  of  the  Chief  Registrar  in  the  said 
Act  in  that  behalf  mentioned,  for  the  purpose  of  being  and  the  same  was,  within  the 
said  twenty-eight  days,  duly  registered  according  to  the  said  Act,  and  that,  together 
with  the  said  deed,  there  was  delivered  to  such  Chief  Registrar  an  affidavit  by  the 
defendant  that  such  a  majority  as  aforesaid  had  executed  or  in  writing  assented  to  or 
approved  of  the  said  deed  as  aforesaid,  and  which  said  affidavit  also  stated  the  amount 
or  value  of  the  property  and  credits  of  the  defendant,  as  and  being  such  debtor, 
comprised  in  the  said  deed  and  to  be  distributed  thereunder,  of  which  said  deed  the 
plaintiff,  before  this  suit  and  at  the  time  of  declaring  herein,  [24]  hjid  full  notice  and 
knowledge  :  that  the  cause  of  action  in  the  declaration  mentioned  was  and  is  a  debt, 
claim  and  demand  in  respect  whereof  dividends  will  and  have  become  payable  under 
the  said  deed,  and  in  respect  whereof  a  proof  could  have  been  made  under  an  adjudica- 
tion of  bankruptcy  against  the  defendant,  founded  on  a  petition  for  adjudication  filed 
on  the  day  of  the  date  of  the  said  deed ;  and  the  plaintiff  has,  whilst  the  said  deed 
was  in  force,  commenced  and  prosecuted  this  action,  in  respect  of  the  said  debt,  claim, 
md  demand,  by  suing  out  the  writ  and  declaring  herein,  and  by  compelling  the 
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defendant  to  plead  to  the  said  declaration,  and  by  otherwise  proceeding  herein, 
contrary  to  the  declaration  and  agreement  herein  above  set  forth ;  and  that  every- 
thing has  happened  and  has  been  done  by  the  defendant  and  the  said  inspectors  to 
make  the  said  deed  an  inspectorship  deed  within  the  meaning  of  the  said  Act,  and  to 
render  the  said  deed,  and  each  and  every  of  the  provisions  thereof,  valid,  binding  and 
effectual  upon  and  against  the  plaintiff  and  all  the  said  creditors  of  the  defendant. 

Replication.  That  the  said  deed  was  and  is  in  the  words  and  figures  following 
(that  is  to  say): — This  indenture  made  the  4th  day  of  January,  1864,  between 
William  de  Mattos  of  &c.,  hereinafter  called  "the  said  debtor,"  of  the  first  part, 
George  Seymour,  of  &c.,  John  Gillespie,  of  &c.,  and  Herman  Falk,  of  &c.,  hereinafter 
called  "  the  said  inspectors,"  of  the  second  part,  the  several  persons,  companies,  and 
copartnership  firms  who  at  the  date  hereof  are  respectively  creditors  of  the  said 
William  de  Mattos  or  who  would  be  entitled  to  prove  under  an  adjudication  of 
bankruptcy  against  the  said  William  de  Mattos  founded  on  a  petition  filed  on  the  day 
of  the  date  of  these  presents,  hereinafter  called  "the  said  creditors,"  of  the  third  part. 
Whereas  the  said  debtor  has  for  many  years  past  carried  on  business  as  [25]  a 
merchant,  and  in  the  course  of  his  said  business  has  become  and  is  indebted  or  liable 
to  the  said  creditors  in  various  sums  of  money  and  otherwise,  and  it  has  been  agreed 
as  follows : — Now  this  indenture  witnesseth  that  in  pursuance  of  the  said  agreement 
it  is  hereby  covenanted,  declared  and  agreed  as  follows,  that  is  to  say,  the  said  debtor, 
for  himself,  his  heirs,  executors  and  administrators,  hereby  covenants  and  agrees  with 
the  said  inspectors  and  the  survivors  and  survivor  of  them,  his  executors  and  adminis- 
trators and  their  and  his  assigns,  in  manner  following,  that  is  to  say,  that  he  the  said 
debtor  will  forthwith  with  all  practicable  speed,  and  also  from  time  to  time  as  often 
as  thereunto  required  by  the  said  inspectors  or  the  survivors  or  survivor  of  them,  or 
the  inspectors  or  inspector  for  the  time  being  acting  under  or  by  virtue  of  these 
presents,  make  out  and  state  in  writing,  or  otherwise  complete  as  accurately  as  may 
be  practicable,  and  deliver  to  them  or  him  requiring  the  same,  a  true  account  of  all 
the  real  and  personal  estate  and  effects,  rights  and  credits  of  him  the  said  debtor, 
with  all  such  particulars  as  may  be  sufficient  to  enable  the  said  inspectors,  or  the 
survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being,  to 
ascertain  the  actual  state  of  the  same,  and  also  a  true  account  of  all  his  debts, 
liabilities,  contracts  and  engagements,  and  all  material  particulars  relating  thereto 
respectively,  in  order  and  so  that  the  said  inspectors  or  the  survivors  or  survivor  of 
them,  or  the  inspectors  or  inspector  for  the  time  being,  may  thereby  be  able  to 
ascertain  the  true  state  and  condition  of  the  affairs  of  the  said  debtor ;  and  that  the 
books,  papers,  accounts  and  documents  in  anywise  relating  to  the  dealings  and  trans- 
actions, estate  and  effects  of  the  said  debtor  shall  at  all  times  hereafter  be  open  to  the 
inspection  of  the  said  inspectors  and  the  survivors  or  survivor  of  them,  or  the  inspectors 
or  inspector  for  the  time  [26]  being,  or  any  accountant  or  other  person  or  persons 
appointed  by  them  or  him,  and  shall,  upon  demand,  be  delivered  up  to  the  said 
inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the 
time  being,  or  deposited  as  they  or  he  may  from  time  to  time  require.  And  that  the 
said  debtor  will,  upon  the  request  and  direction,  and  under  the  inspection  and 
control  of  the  said  inspectors  and  the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  and  for  such  period  or  periods  respec- 
tively as  they  or  he  shall  require,  collect  and  get  in,  and  convert  into  money  the 
said  estate  and  effects,  as  well  in  Great  Britain  as  elsewhere,  and  for  that  purpose  and 
upon  reasonable  notice  being  given  to  him  by  or  on  behalf  of  the  said  inspectors,  or 
by  the  survivors  or  survivor  of  them,  or  by  the  inspectors  or  inspector  for  the  time 
being,  will  from  time  to  time  proceed  to  any  place  or  places  whatsoever  in  the  United 
Kingdom  or  elsewhere,  and  stay  there  so  long  as  may  be  required  by  the  said  inspectors 
or  the  survivors  or  survivor  of  them,  or  by  the  inspectors  or  inspector  for  the  time 
being.  And  further,  that  the  said  debtor  will  not  by  proceedings  in  bankruptcy  or 
otherwise  attempt  to  withdraw  himself  or  his  estate  from  the  engagements  in  these 
presents  contained,  and  on  his  part  to  be  observed  and  performed,  or  in  anywise 
frustrate  the  arrangements  intended  to  be  hereby  carried  into  effect,  and  shall  not  nor 
will  without  the  appiobation  of  the  said  inspectors  or  the  survivors  or  survivor  of  them, 
or  the  inspectors  or  inspector  for  the  time  being,  release  any  debt,  claim  or  demand, 
nor  postpone  payment  or  compromise,  submit  to  arbitration  or  otherwise  prejudice  or 
affect  any  debt,  claim  or  demand,  nor  bring  or  prosecute  or  interfere  with  any  action 
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or  suit  in  respect  of  the  same.  But  upon  the  request  and  direction,  and  under  the 
inspection  and  control  of  the  said  inspectors  or  the  survivors  or  sur-[27]-vivor  of  them, 
or  of  the  inspectors  or  inspector  for  the  time  being,  the  said  debtor,  under  the 
indemnity  f)f  these  presents,  shall  and  will  from  time  to  time  commence  and  prosecute 
or  resist  and  defend  all  actions,  suits,  attachments,  sequestrations,  extents,  executions 
or  other  proceedings  at  law  or  in  equity  relating  to  the  premises.  And  also,  upon 
the  like  request  and  direction,  and  under  the  like  request  and  direction,  and  under  the 
like  inspection  and  control,  submit  or  consent  to  the  submitting  to  arbitration,  or  to 
the  opinion  or  decision  of  counsel,  every  difference  or  question  relating  to  or  affecting 
the  said  estate.  And  also  upon  the  like  request  and  direction,  in  manner  aforesaid, 
enforce  or  perform  any  lawful  awards  and  compromise  or  compound  any  debt,  claim  or 
demand,  whether  due  to  or  to  be  made  by  him,  or  due  from  and  against  him,  or 
accept  security  for  any  debt  owing  to  him,  or  give  time  for  payment  thereof  or  refrain 
to  sue  therefor;  and  also,  upon  the  like  request  and  direction  and  in  manner  aforesaid 
make  any  arrangements  or  adjustments  with  any  of  the  said  creditors  for  ascertaining 
or  fixing  the  amount  of  their  respective  debts,  claims,  or  demands,  or  respecting  any 
securities  held  by  them  respectively  for  the  same,  or  the  valuation,  selling  or  realizing 
of  such  securities,  or  the  liquidation  and  payment  of  the  debts,  claims  or  demands  of 
any  of  the  said  creditors  holding  security  where  the  value  of  the  securities  held  shall 
exceed  the  amount  of  the  debt,  claim  or  demand,  and  the  taking  of  a  transfer  of  a 
security.  And  also,  upon  the  like  request  and  direction,  and  in  manner  aforesaid, 
shall  and  will  sell  and  dispose  of  any  part  of  the  said  estate  to  any  one  or  more  of  the 
said  creditors,  by  way  of  payment  on  account  of  and  in  part  of  his,  her  or  their  debt, 
dividends  or  otherwise,  but  not  so  as  thereby  to  give  any  of  the  said  creditors  a  priority 
or  advantage  over  others  of  the  said  creditors.  And  also  that  he  the  said  debtor, 
subject  to  and  [28]  after  payment  of  the  costs,  charges  and  expenses  of  and  attending 
these  presents,  and  of  and  incident  to  the  present  arrangement  of  his  affairs,  and  of 
all  other  payments  hereinafter  mentioned  or  referred  to,  shall  and  will  from  time  to 
time,  upon  the  like  request  and  direction,  and  in  manner  aforesaid,  divide  or  aid  and 
assist  in  dividing  the  money  arising  from  the  estate  and  effects  to  be  administered 
under  these  presents  rateably  among  the  said  creditors  in  the  manner  hereinafter 
provided.  And  further,  that  he  the  said  debtor  shall  and  will  also,  from  time  to  time, 
deposit  such  of  the  monies  and  securities  for  money  which  shall  constitute  or  be 
produced  from  his  said  estate  as  shall  be  received  by  him,  in  such  bank  or  banks  or 
otherwise  as  the  said  inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors 
or  inspector  for  the  time  being,  may  from  time  to  time  direct,  to  the  credit  of  an 
account  to  be  kept  in  respect  of  the  estate  in  such  names  or  name  as  the  said  inspectors 
or  the  survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being, 
shall  from  time  to  time  direct  or  sanction,  and  such  account  may  from  time  to  time  be 
altered  and  transferred  to  and  kept  in  the  names  or  name  of  the  said  inspectors  or 
of  the  survivors  or  survivor  of  them,  or  of  the  inspector  or  inspectors  for  the  time 
being,  or  of  such  other  persons  or  person  as  they  or  he  shall  direct ;  and  the  money 
standing  at  the  credit  of  any  such  account  shall  be  payable  upon  such  cheques  or  orders, 
or  otherwise,  as  the  said  inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors 
or  inspector  for  the  time  being,  may  from  time  to  time  direct.  And  the  said  debtor 
shall  not  nor  will  afterwards  draw  out  any  part  of  such  monies  except  with  the  consent 
of  the  said  inspectors  or  the  suivivors  or  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  nor  with  such  consent  except  only  for  the  purposes  of  the  same  being 
[29]  applied  as  in  these  presents  mentioned,  or  as  to  the  said  inspectors  or  the 
survivors  or  the  survivor  of  them  or  the  inspectors  or  inspector  for  the  time  being 
shall  for  the  purposes  of  these  presents  for  the  time  being  direct.  And  shall  not  nor 
will  engage  in  any  other  business  so  as  to  incur  any  new  debt,  or  enter  into  any  new 
contract,  so  as  to  dispose  of,  prejudice,  or  affect  any  part  of  the  said  estate,  except 
with  the  previous  consent  of  the  said  inspectors,  or  the  survivors  or  survivor  of  them, 
or  the  inspectors  or  inspector  for  the  time  being,  or  give  to  any  of  the  said  creditors 
any  security,  or  any  preference  or  priority  above  or  over  any  others  or  other  of  the 
said  creditors.  And  also  that  he  the  said  debtor  shall  and  will  from  time  to  time 
keep  proper  books  of  account,  and  make  proper  entries  shewing  all  receipts,  pay- 
ments and  transactions  relating  to  the  said  estate,  and  at  all  times  when  required  so 
to  do,  make  out  correct  and  proper  accounts  and  balance  sheets  of,  or  shewing  the 
business  and  affairs  of  the  said  estjite,  and  also  furnish  true  and  correct  copies  thereof 
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to  the  said  inspectors  and  the  survivors  or  survivor  of  them,  or  the  inspectors  or 
inspector  for  the  time  being,  and  particularly  shall  and  will  once  in  every  month, 
if  required  so  to  do,  make  out  accounts  of  all  cash  transactions  relating  to  his  said 
estate,  and  also,  if  required  so  to  do,  deliver  to  them  or  him  correct  copies  thereof, 
and  shall  and  will  preserve  for  and  deliver  to  them  or  him  all  letters  written  to  and 
copies  of  letters  written  by  the  said  debtor,  and  all  documents  and  papers  concerning 
the  said  estate,  and  at  all  times  procure  and  shew  to  them  or  him  all  such  books  of 
account,  accounts,  letters,  documents  and  papers,  and  the  several  vouchers  referring 
thereto,  and  give  all  information  and  assistance  in  the  power  of  the  said  debtor  both 
towards  the  full  understanding  thereof  and  the  general  conduct  of  his  affairs.  And 
further,  that  he  the  said  debtor  shall  and  will  observe,  perform,  fulfil  and  keep  all 
[30]  and  every  the  agreements,  declarations,  provisions,  stipulations  and  restrictions 
hereinafter  contained  and  generally  expressed  or  made  applicable,  so  far  as  the  same, 
or  any  of  them,  ought  to  be  or  are  or  is  capable  of  being  observed,  performed,  fulfilled 
and  kept  by  him ;  and  shall  and  will  in  all  respects  obey  and  conform  to  the  orders 
and  directions  of  the  said  inspectors  and  the  survivors  and  survivor  of  them,  or  of  the 
inspectors  or  inspector  for  the  time  being,  in  or  about  his  estate,  and  execute  and  sign 
all  such  deeds  and  documents  as  they  or  he  shall  from  time  to  time  require,  and 
wholly  wind  up  his  affairs  under  the  direction,  superintendence  and  control  of  the 
said  inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for 
the  time  being.  And  this  indenture  further  witnesseth,  that  in  consideration  of  the 
premises,  it  is  hereby  either  by  way  of  agreement,  declaration  or  proviso,"  as  the  case 
may  be  or  may  require,  agreed,  declared,  or  provided  between  the  said  debtor,  the 
said  inspectors,  and  the  said  creditors,  in  manner  following  (that  is  to  say),  all  of 
them,  or  some  or  one  of  them,  as  the  case  may  be,  agreeing  and  declaring  as  to  and 
for  and  in  respect  of  the  matters  to  be  by  them,  or  him,  or  their  or  his  partners  or 
partner,  respectively  done,  or  permitted,  or  assented  to,  and  as  to  their  or  his  own 
acts  and  defaults,  and  the  acts  and  defaults  of  their  or  his  partners  or  partner  only, 
that  is  to  say  : — 

1.  That  the  said  estate  shall  be  administered  in  accordance  with  the  principles  of 
the  present  bankrupt  law  in  England,  or  as  near  thereto  as  circumstances  will  permit, 
having  regard  to  the  terms  of  these  presents. 

2.  That  it  shall  be  lawful  for  the  said  inspectors  or  the  survivors  or  survivor  of 
them,  or  for  the  inspectors  or  inspector  for  the  time  being,  in  their  or  his  discretion, 
to  direct  and  authorize  the  said  debtor,  under  their  or  his  direction  or  control,  to 
carry  on  or  conduct  for  the  purpose  [31]  of  winding  up,  and  to  wind  up  the  said 
business  and  the  affairs  and  transactions  thereof  under  the  provisions  of  these  presents, 
and  for  the  purposes  aforesaid  to  manage  and  realize  the  estate  and  assets  invested 
therein,  or  otherwise  belonging  to  him,  and  particularly  to  deal  with  all  contracts 
entered  into  by  him,  in  such  way  and  manner  as  the  said  inspectors  or  the  survivors 
or  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being,  shall  think 
expedient  or  desirable,  and  for  all  or  any  of  the  purposes  of  these  presents,  to  employ 
or  require  the  assistance  of  the  said  debtor  in  the  mode  and  to  the  extent  the  said 
inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the 
time  being,  shall  judge  proper,  with  full  power  to  dispense  with  the  services  of  the 
said  debtor  either  wholly  or  for  a  time ;  and  also  from  time  to  time  to  make  and 
pay  to  him  for  his  services  such  proper  remuneration  as  the  said  inspectors  or  the 
survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being  shall 
think  just. 

3.  That  the  said  inspectors  and  the  survivors  and  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  may,  at  the  expense  of  the  estate,  authorize 
and  employ  any  person  or  persons  to  act  as  their  or  his  solicitors  or  solicitor,  agents 
or  agent,  or  as  the  solicitors  or  solicitor,  agents  or  agent  of  the  said  debtor,  in  England 
or  elsewhere,  in  getting  in  or  realizing  any  part  of  the  said  estate,  or  in  inspecting, 
controlling,  ordering  or  directing  all  or  any  matters  relating  thereto,  or  in  exercising 
all  or  any  of  the  powers  and  authorities  herein  contained,  and  to  give  effect  to  any 
such  agency  or  agencies,  the  said  debtor  shall  at  the  request  of  the  said  inspectors  or 
the  survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being, 
appoint  an  attorney  or  attornies,  joint  or  several,  at  any  place  or  places  either  in  this 
country  or  abroad,  but  so  [32]  that  the  said  inspectors  or  the  survivors  or  survivor  of 
them,  or  the  inspectors  or  inspector  for  the  time  being,  may,  as  they  or  he  are  and  is 
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hereby  authorized  and  empowered  to  do,  revoke,  change,  or  renew,  or  require  the  said 
debtor  to  revoke,  change,  or  renew  every  or  any  such  appointment  at  their  or  his  dis- 
cretion ;  and  also  that  the  said  inspectors  and  the  survivors  and  survivor  of  them,  or 
the  inspectors  or  inspector  for  the  time  being,  may  employ  any  accountants,  clerks,  or 
servants  necessary  or  proper  for  keeping  the  accounts  and  managing  and  administering 
the  said  estate,  and  every  person  so  employed  shall  be  paid  or  allowed  out  of  the  said 
estate  reasonable  and  proper  compensation  for  so  doing. 

4.  That  it  shall  be  lawful  for  the  said  inspectors  and  the  survivors  and  survivor  of 
them,  or  the  inspectors  or  inspector  for  the  time  being,  in  cases  when  and  so  often  as 
they  or  he  may  think  it  for  the  benefit  of  the  said  creditors  so  to  do,  to  make  or 
authorize  advances  out  of  and  on  account  of  the  aforesaid  estate  in  furtherance  of  the 
objects  contemplated  in  and  by  these  presents  or  any  of  them,  or  on  account  of  any 
contract  or  mercantile  or  other  operation  which  shall  have  been  undertaken  by  the 
said  debtor ;  and  also  that  in  case  it  shall  be  deemed  expedient  to  bring,  commence, 
defend,  continue  or  prosecute  any  action  or  actions,  suit  or  suits,  or  other  proceedings 
at  law  or  in  equity  or  in  bankruptcy,  already  brought  or  to  be  brought  concerning  the 
same  estate,  the  said  inspectors  and  the  survivors  and  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  shall  or  may  exercise  their  or  his  discretion 
in  authorizing  or  requiring  the  said  debtor,  or  the  solicitors  or  agents  of  the  said 
inspectors  and  the  survivors  and  survivor  of  them,  or  the  inspectors  or  inspector  for 
the  time  being,  to  commence,  defend,  continue  or  prosecute,  or  discontinue  or  com- 
promise the  same,  and  shall  and  may  retain  or  require  [33]  payment  of  all  costs, 
charges,  damages  and  expenses  in  anywise  relating  thereto  out  of  the  monies  which 
shall  be  received  in  respect  of  such  estate. 

5.  That  it  shall  be  lawful  for  the  said  inspectors,  and  the  survivors  and  survivor 
of  them,  or  for  the  inspectors  or  inspector  for  the  time  being,  to  obtain,  or  authorize 
or  require  the  said  debtor  to  obtain  advances  by  way  of  mortgage  or  pledge  of  any 
part  or  parts  of  his  said  estate  for  the  purpose  of  these  presents  and  for  facilitating 
the  winding  up  of  the  said  estate,  and  also  to  make  or  authorize  any  arrangement 
or  arrangements  for  the  sale  to  any  person  or  persons,  and  either  upon  a  valuation 
thereof  or  otherwise,  of  the  whole,  or  any  part  or  parts  of  the  said  estate,  discharged 
from  any  covenant  herein  contained  as  to  tlye  application  of  such  property  so  to  be 
sold,  and  to  give  or  authorize  to  be  given  time  for  payment  of  the  consideration  or 
any  part  thereof,  whether  by  instalments  or  (>therwise,  and  either  with  or  without 
security  for  the  same,  as  the  said  inspectors  or  the  survivors  or  survivor  of  them,  or 
the  inspectors  or  inspector  for  the  time  being,  shall  think  fit,  and  to  authorize  the 
cancellation  or  variation  of  any  contract  or  contracts  for  sale,  and  the  resale  of  the 
property  comprised  in  any  such  cancelled  contract  or  contracts,  and  also  to  authorize 
the  transfer  or  carrying  on,  or  variation  or  surrender  of  any  contract  or  contracts 
entered  into  by  the  said  debtor  and  now  subsisting,  upon  such  terms  in  all  respects 
as  the  said  inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors  or 
inspector  for  the  time  being,  shall  think  most  for  the  benefit  of  the  creditors. 

6.  That  in  case  there  shall  be  any  sum  or  sums  of  money  owing  by  or  claimable 
against  the  said  debtor  on  bills  or  otherwise  which  have  not  yet  become  payable,  and 
the  amount  of  which  would  be  recoverable  by  the  said  debtor  against  other  parties, 
the  said  inspectors  and  the  survivors  [34]  and  survivor  of  them,  or  the  inspectors  or 
inspector  for  the  time  being,  shall  or  may  authorize  the  payment  of  the  said  sums  of 
money  or  a  dividend  thereon  on  being  allowed  discount  or  rebate  for  acceleration  of 
payment  or  otherwise,  in  the  same  manner  as  if  the  said  sum  or  sums  of  money  had 
been  proved  or  claimed  under  an  adjudication  in  bankruptcy. 

7.  That  it  shall  be  lawful  for  the  said  inspectors  and  the  survivors  and  survivor 
of  them,  or  the  inspectors  or  inspector  for  the  time  being,  in  their  or  his  discretion, 
by  and  out  of  the  said  estate  and  the  proceeds  thereof,  to  make  or  authorize  payment 
in  full  to,  or  effectuate  or  authorize  the  effectuating  of  any  arrangements  which  they 
or  he  shall  deem  reasonable  and  for  the  benefit  of  the  said  creditors  with  any  of  the 
said  creditors,  or  to  or  with  any  other  person  or  persons,  either  holding  any  goods  or 
property,  or  bills,  or  securities,  or  documents  of  title  of  the  said  debtor,  or  in  which 
he  may  be  interested  by  way  of  security  or  pledge  for  money,  or  having  any  claim  or 
demand  thereon  in  any  manner  by  way  of  lien  for  the  purpose  of  obtaining  possession 
of  the  same  goods,  property,  bills,  securities  or  documents  of  title  exonerated  and 
released  from  such  pledge  or  lien,  claim  or  demand,  provided  however  that  the  amount 
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SO  to  be  paid  shall  not  exceed  the  then  value  of  such  goods,  property,  bills,  securities 
or  documents  of  title. 

8.  That  it  shall  be  lawful  for  the  said  inspectors  and  the  survivors  and  survivor 
of  them,  or  the  inspectors  or  inspector  for  the  time  being,  in  their  or  his  discretion, 
to  compound  or  authorize  the  compounding  of  any  debt  or  debts  or  sums  of  money 
owing  to  the  said  debtor,  or  to  accept  or  take,  or  authorize  the  accepting  or  taking  of 
security  for  part  of  the  same  in  full  thereof,  or  to  give  or  authorize  to  be  given  further 
time  for  payment  of  the  same  debt  or  debts  or  sum  or  sums  of  money,  or  to  refrain 
from  suing  for  or  enforcing  [35]  any  debt  or  debts,  claim  or  claims,  which  shall  in 
their  or  his  opinion  be  bad  or  desperate,  without  being  answerable  for  any  loss.  And 
likewise  in  case  of  any  dispute,  doubt  or  difficulty  arising  with  any  person  or  persons 
whomsoever,  respectively  being  a  debtor  or  debtors  to,  or  creditor  or  creditors  of,  or 
reputed  debtor  or  debtors  to,  or  creditor  or  creditors  of  the  said  estate,  or  the  said 
debtor,  or  having  or  making  any  claim  against  the  said  debtor  in  the  nature  of  damages 
touching  any  such  claim  or  demand  whatsoever,  and  made  on  behalf  of  or  against  the 
said  estate  or  the  said  debtor,  it  shall  be  lawful  for  the  said  inspectors  and  the 
survivors  and  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being,  at 
their  or  his  discretion,  to  adjust,  settle  or  authorize,  or  require  the  said  debtor  to 
adjust  or  settle  the  amount  of  all  or  any  of  such  claims,  demands  or  damages  in  such 
manner  as  to  them  or  him  shall  seem  most  to  the  advantage  of  the  said  estate,  or  if 
need  be  to  refer  the  same  to  arbitration,  or  have  the  amount  of  such  damage  assessed 
in  due  course  of  law. 

9.  That  until  such  full  payment  and  satisfaction  as  hereinafter  mentioned,  all  the 
monies  and  proceeds  to  arise  from  the  said  estate  and  effects  shall  be  applied  in  the 
following  order  (that  is  to  say),  first,  in  paying  all  costs,  charges  and  expenses  incurred 
or  to  be  incurred  in  or  relating  to  the  suspension  of  payment  of  the  said  debtor  and 
the  investigation  and  adjustment  of  his  accounts  and  transactions,  including  the  costs 
of  and  incident  to  these  presents,  and  the  carrying  the  same  into  effect. 

Secondly.  In  paying  any  sum  or  sums  by  these  presents  authorized  to  be  paid, 
and  any  rent  or  other  monies  for  or  in  respect  of  which  the  estate  and  effects  of  the 
said  debtor  could  be  distrained  or  detained,  and  any  wages  or  salaries  which  would 
be  payable  in  full  under  an  adjudication  of  bankruptcy.  Thirdly.  In  paying  rate- 
ably,  and  without  [36]  prejudice  or  priority,  the  several  debts,  claims  or  demands  of 
the  said  creditors  until  full  payment  or  satisfaction  thereof  and  of  all  interest  which 
would  be  payable  thereon  under  an  adjudication  of  bankruptcy. 

10.  That  in  case  any  surplus  shall  ultimately  remain  of  the  said  estate  after  full 
payment  and  satisfaction  of  all  the  costs,  charges  and  expenses,  debts,  claims  and 
demands,  and  sums  of  money  hereby  authorized  to  be  paid  or  otherwise  provided  for, 
the  same  shall  belong  and  be  paid  over  to  the  said  debtor. 

11.  That  dividends  shall,  subject  as  herein  expressed,  be  made  and  paid  to  the 
said  creditors  from  time  to  time  at  such  respective  dates,  and  as  often  as  the  said 
inspectors  or  the  survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the 
time  being,  shall  determine  or  be  of  opinion  that  a  sum  of  money  convenient  to  be 
divided  shall  have  arisen  from  the  estate. 

1 2.  That  it  shall  be  lawful  for  the  said  inspectors  and  the  survivors  or  survivor 
of  them,  or  the  inspectors  or  inspector  for  the  time  being,  to  authorize  the  investment 
in  their  or  his  names  or  name,  or  otherwise  as  he  or  they  may  judge  fit,  any  monies 
not  immediately  required  for  the  purpose  of  making  a  dividend  or  otherwise,  in  the 
purchase  of  any  of  the  parliamentary  stocks  or  public  funds  of  Great  Britain,  or  of 
exchequer  bills,  with  full  power  from  time  to  time  to  alter,  vary  or  dispose  of  the  said 
stocks,  funds  or  securities. 

13.  That  each  of  the  said  creditors,  before  becoming  entitled  to  receive  any 
dividend  or  dividends,  shall  (if  required  by  the  said  inspectors  or  the  survivors  or 
survivoi'  of  them,  or  the  inspectors  or  the  inspector  for  the  time  being),  deliver  to 
them  or  him,  or  to  such  person  or  persons  as  they  or  he  shall  appoint,  a  statement  in 
writing,  signed  by  such  creditor  respectively,  of  his  or  her  debt  or  claim,  or  the  debt 
or  claim  of  the  firm,  company  or  copartnership  in  which  he  or  she  may  be  a  pai  tner, 
shareholder  or  manager,  [37]  with  all  the  particulars  usual  on  a  proof  in  bankruptcy, 
comprising  eveiy  satisfaction  and  security  for  the  same,  or  any  part  thereof ;  and 
shall,  upon  the  like  request,  verify  such  debt  or  claim  by  a  solemn  declaration  under 
the  act  of  parliament  in  tha,t  behalf  as  well  with  i  espect  to  the  consideration  as  to  the 
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amount  of  the  same ;  but  neither  any  such  declaration,  nor  the  execution  by  any  of 
the  said  cieditois  of  these  presents,  shall  be  conclusive  evidence  of  the  validity  or 
amount  of  such  debt  or  claim  ;  and  thereafter,  upon  the  like  request,  such  statement 
and  verification  shall  be  received  and  continued  with  all  receipts,  payments,  matters 
and  things  which  in  bankruptcy  would  affect  the  debt  or  claim,  or  the  dividend  thereon, 
before  such  respective  creditor,  or  his  or  her  partner  or  partners,  shall  be  entitled  to 
any  further  dividend. 

14.  That  in  all  cases  where  any  person  or  persons  may  have  received  from  the 
said  debtor  negociable  instruments  mtide,  drawn,  accepted  or  indorsed  by  him,  or  on 
bis  behalf,  which  may  have  been  negociated  and  may  now  be  in  the  hands  of  third 
parties,  either  of  such  respective  parties,  namely,  the  original  holders  or  recipients  of 
such  negociable  instruments  and  the  present  or  ultimate  holders  thereof,  as  well  as 
any  intermediate  indorsers,  may  be  admitted  to  execute  or  assent  to  or  approve  of 
these  presents,  without  such  act  being  an  admission  that  they  respectively  are  or  will 
become  creditors,  but  whichever  of  such  respective  parties  to  each  such  negociable 
instrument  shall  ultimately  become  the  real  holder  thereof  for  value,  shall  be  deemed 
and  considei-ed  to  be,  and  shall  be  the  creditor,  and  as  such  the  party  to  these  presents 
in  respect  of  such  negociable  instrument,  and  in  that  case  the  execution  or  assent  to, 
or  approval  of  these  presents  by  the  other  or  othei-s  of  such  parties,  in  respect  of  such 
negociable  instrument,  shall  be  considered  only  as  evidence  of  his,  her  or  their 
consent  to  such  holder  of  the  [38]  same  negociable  instrument  having  or  deriving  the 
benefit  of  these  presents  in  respect  thereof,  but  the  same  shall  be  without  prejudice 
to  his,  her  or  their  execution  or  assent  to,  or  approval  of  these  presents  in  respect  of 
any  other  debt  or  claim  which  he,  she  or  they  may  have  against  the  estate  beyond  or 
other  than  upon  such  negociable  instrument,  and  until  it  shall  be  ascertained  who 
will  ultimately  be  the  creditor  in  respect  of  such  negociable  instrument,  all  the 
persons  who  may  have  executed  or  assented  to,  or  approved  of  these  presents,  in 
respect  of  such  instrument  shall  be  deemed  to  be  one  creditor  only,  and  generally  any 
person  or  persons  who  may  claim,  or  be,  or  may  anticipate,  or  expect  to  become  a 
creditor  or  claimant,  creditors  or  claimants,  whether  presently,  or  by  the  ultimate 
nonpayment  or  failure,  or  deficiency  of  any  negociable  or  other  security,  which  he, 
she  or  they  may  hold,  or  upon  the  adjustment  of  any  difference  or  unsettled  account, 
or  by  any  other  event,  may  execute  or  assent  to,  or  approve  of  these  presents  without 
such  execution,  assent  or  approval  being  an  admission  of  his,  her  or  their  being  a 
creditor  or  claimant,  creditors  or  claimants,  save  in  so  far  as  he,  she  or  they  may  be 
ultimately  found  to  be  such  creditor  or  claimant,  creditors  or  claimants. 

15.  That  in  case  some  one  or  more  of  the  said  creditors  may  be  desirous  of 
executing  or  assenting  to  or  approving  of  these  presents,  but  is  or  are  prevented  from 
so  doing  by  reason  of  the  want  of  consent  by  other  parties,  it  shall  be  lawful  for  the 
said  inspectors  and  the  survivors  and  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  to  authorize  to  be  set  apart  or  secured  to  or  for  any  such  one  or 
more  of  the  said  creditors  any  dividend  or  dividends  which  may  be  declared  under 
these  presents  by  means  of  a  deposit  or  otherwise  upon  such  an  arrangement  as  may 
be  agreed  upon  between  the  said  inspectors  and  the  survivors  and  survivor  of  them, 
or  the  inspectors  or  inspector  [39]  for  the  time  being,  and  such  one  or  more  of  the 
said  creditors. 

16.  That  in  case  some  one  or  more  of  the  said  creditors  may  be  desirous  of 
executing  or  assenting  to  or  approving  of  these  presents  in  the  first  instance  as  to 
part  only  of  his,  her,  or  their  debt  or  claim,  debts  or  claims,  from  fear  of  prejudicing 
his,  her,  or  their  claim  or  demand,  claims  or  demands  in  respect  of  the  remainder  of 
such  or  of  some  other  debt  or  claim,  debts  or  claims,  against  some  other  person  or 
persons,  notwithstanding  the  provision  in  that  behalf  next  hereinafter  contained,  such 
one  or  more  of  the  said  creditors  may  come  in  and  execute  or  assent  to  or  approve  of 
these  presents,  in  respect  of  any  portion  of  his,  her,  or  their  debt  or  demand,  debts  or 
demands,  only  such  qualifications  and  the  amount  of  his,  her,  or  their  debt  or  demand, 
debts  or  demands,  to  which,  he,  she,  or  they  desire  to  limit  his,  her,  or  their  execution, 
assent  or  approval,  to  be  specified  opposite  to  or  under  his,  her,  or  their  name  or  names 
subscribed  to  these  presents  or  to  such  assent  or  approval,  and  such  qualified  execu- 
tion, assent  or  approval  shall  not  extend  to  any  other  debt  or  claim,  debts  or  claims 
of  him,  her,  or  them,  so  as  to  prejudice  his,  her,  or  their  rights  or  remedies  in  respect 
thereof,  but,  save  so  far  as  any  limitation  may  be  so  expressed,  all  the  said  creditors 
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executing  or  assenting  to  or  approving  of  these  presents  shall  be  bound  in  respect 
of  all  and  the  entire  debts,  claims  and  demands  which  they  may  respectively  have 
against  the  said  debtor,  and  in  case  any  of  the  said  creditors  shall  so  execute,  assent 
to  or  approve  of  these  presents  in  respect  of  part  of  a  debt  or  alleged  debt,  nothing 
in  this  clause  contained  shall  prevent  these  presents  being  obligatory  upon  him,  her, 
or  them  in  respect  of  the  residue  of  his  debt  as  a  non-executing  or  non-assenting 
creditor  by  reason  of  the  provision  of  the  Bankruptcy  Act,  1861. 

17.  That  none  of  the  said  creditors  shall  be  prejudiced  [40]  or  affected  by  executing 
or  assenting  to  or  approving  of  these  presents,  or  by  the  same  being  obligatory  upon 
him,  her  or  them,  as  to  his,  her  or  their  right  or  remedy  against  any  person  other 
than  the  said  debtor,  or  as  to  any  security  or  securities  held  by  him,  her  or  them, 
but  each  and  every  of  the  said  creditors  shall  be  entitled  to  execute,  assent  to  or 
approve  of  these  presents  and  receive  dividends  in  conformity  therewith  in  like 
manner  as  under  an  adjudication  in  bankruptcy. 

18.  That,  for  the  purposes  of  the  dividend  payable  under  these  presents,  the 
securities  held  by  any  of  the  said  creditors  shall  be  reckoned  and  taken  into  account 
at  a  value  to  be  assessed  by  and  between  such  creditors  and  the  said  inspectors  or  the 
survivors  or  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being,  and 
if  the  value  thereof  cannot  be  so  agreed  upon  the  same  shall  be  determined  by 
arbitration  between  them,  each  party  appointing  an  arbitrator,  and  the  dividend  shall  be 
payable  to  such  creditor  upon  the  excess  of  the  debt  due  to  him  or  them  over  and  above 
the  value  of  the  securities  held  by  him,  her  or  them  respectively.  Provided  that  no 
creditor  attaching  or  taking  in  execution,  or  who  may  have  attached  or  taken  in 
execution  any  part  of  the  estate  of  the  said  debtor,  shall  be  allowed  the  benefit  of 
such  attachment  or  execution,  or  of  these  presents,  without  bringing  such  attachment  or 
execution  or  the  proceeds  thereof  into  general  division,  except  so  far  as  any  such 
attachment  or  execution,  or  the  levy  or  security  made  or  obtained  thereby  or  there- 
under, would  have  been  available  under  the  Bankruptcy  Act,  1861,  under  an  adjudi- 
cation founded  on  a  petition  tiled  as  of  the  date  of  these  presents,  which  attachment, 
execution  or  security,  to  that  extent  but  no  further,  shall  remain  unprejudiced  by 
these  presents. 

19.  That  in  case  any  dividend  or  dividends  as  aforesaid  shall  be  made  before  all 
those  of  the  said  creditors  of  the  [41]  debtor  who  shall  be  named  in  the  statement 
hereinbefore  directed  to  be  prepared  by  the  said  debtor  shall  have  executed  these 
presents,  or  have  assented  thereto  or  approved  thereof,  it  shall  be  lawful  for  the 
said  inspectors  and  the  survivors  and  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  to  cause  to  be  set  apart  a  sufficient  sum  or  suras  for  the  purpose 
of  paying  like  rateable  dividends  to  such  last  mentioned  creditors,  and  also  for  the 
purpose  of  paying  like  dividends  to  any  of  the  said  creditors  who  shall  have  executed 
these  presents  or  assented  thereto  or  approved  thereof,  but  the  dividends  on  whose 
debt  shall  not  have  been  ascertained,  or,  in  case  no  such  sum  or  sums  shall  be  so 
set  apart,  they  or  he  shall  be  at  liberty  to  direct  that  out  of  the  first  monies  which 
shall  afterwards  be  applicable  to  a  dividend,  the  dividend  or  dividends  payable  to  the 
last  mentioned  creditors  shall  be  paid  to  or  set  apart  for  them  respectively  before  any 
further  dividend  shall  be  made  among  the  creditors  who  may  have  previously  executed 
or  assented  to,  or  approved  of  these  presents,  but  not  so  a,s  to  disturb  any  dividend 
or  dividends  which  may  previously  have  been  paid. 

20.  That  it  shall  be  lawful  for  the  said  inspectors  and  the  survivors  and  survivor 
of  them,  or  the  inspectors  or  inspector  for  the  time  being,  from  time  to  time,  upon 
giving  seven  days'  notice  to  the  known  creditors  resident  in  England  by  circular 
through  the  post  office,  addressed  to  their  respective  places  of  business  or  places  of 
abode,  or  to  the  agents  or  last  known  agents  in  England  of  such  creditors  as  may  be 
resident  abroad  respectively,  to  convene,  at  such  time  and  place  as  they  or  he  shall 
see  tit,  a  general  meeting  of  the  creditors  or  their  agents  authorized  to  act  for  them, 
him  or  her,  so  far  as  they  respectively  shall  be  known,  for  the  purpose  of  obtaining 
the  advice,  direction  or  concurrence  of  the  said  creditors  in  reference  to  any  questions 
affecting  the  [42]  said  estate,  and  the  resolutions  of  the  creditors  or  the  major  part  of 
them  voting  at  any  such  meeting,  upon  any  matters  specified  in  the  circular  calling 
the  meeting,  shall  be  as  binding  and  effectual  upon  all  the  said  creditors  and  their 
respective  representatives  and  partners  as  if  all  had  concurred  therein  or  assented 
thereto,  such  resolutions  not  being  repugnant  to  or  inconsistent  with  any  of  the  pro- 
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visions  herein  contuined.  And  any  of  the  said  creditors  who  shall  not  be  present 
thereat  may  vote  by  any  note  or  notes  in  writing  under  his  hand  declaring  his  assent 
to  or  dissent  from  any  one  or  more  of  the  matters  specified  in  the  circular,  and  such 
notes  may  be  either  absolute  or  subject  to  any  condition  or  qualification  expressed  in 
such  note  or  notes,  and  any  of  the  said  creditors  may,  by  note  or  notes  in  writing, 
appoint  any  other  person  to  act  for  them,  him  or  her  as  their,  his  or  her  proxy,  and 
the  acts  of  such  proxy  shall  be  considered  as  the  acts  of  the  principal. 

21.  That  if,  at  any  time  before  the  whole  of  the  estc-vte  of  the  debtor  shall  have 
been  fully  administered,  dividends  to  the  amount  in  the  whole  of  at  least  208.  in  the 
pound  shall  not  have  been  paid,  or  realized  and  provided  for  all  the  said  creditors,  the 
said  debtor  shall,  if  the  said  inspectors  or  the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  shall  require  the  same,  effectually  convey, 
assure  and  assign  all  his  estate  and  effects  remaining  outstanding  or  not  divided,  to 
such  person  or  persons  as  they  or  he,  or  the  said  creditors  at  a  meeting,  may  direct, 
in  trust  to  be  administered  according  to  the  law  of  bankruptcy  amongst  the  said 
creditors,  and  if  any  ultimate  surplus  shall  remain  after  full  payment  and  satisfaction 
of  their  respective  debts  or  claims,  and  of  all  costsj  charges  and  expences  hereby 
authorized  to  be  paid  or  otherwise  provided  for,  then  as  to  such  ultimate  surplus  in 
trust  for  the  said  debtor. 

[43]  22.  That  in  all  matters  in  and  by  these  presents  provided  for  and  contained, 
and  touching  which  there  are  given  any  powers,  authorities  and  discretions  to  the 
inspectors,  the  majority  in  number  (should  there  for  the  time  being  be  more  than  two), 
being  met  or  present  on  any  occasion  upon  which  any  such  matters  may  be  discussed 
or  brought  forward,  shall  (except  when  otherwise  herein  specially  directed)  decide  and 
determine,  and  their  decision  or  determination  shall  be  binding  for  all  purposes  as  fully 
as  if  all  of  the  said  inspectors  had  joined  therein,  and  all  advice,  resolutions  and  acts 
of  the  majority  for  the  time  being  so  met  or  present  shall,  except  where  otherwise 
specially  directed,  be  deemed  the  acts  of  the  whole. 

23.  That  if  and  when  the  estate  shall  have  been  fully  administered  according  to  the 
provisions  hereof  to  the  satisfaction  of  the  said  inspectors  or  the  survivors  or  survivor 
of  them,  or  the  inspectors  or  inspector  for  the  time  being,  they  or  he  may  certify  the 
fact  in  writing  under  their  or  his  hands  or  hand,  such  writing  to  be  indorsed  upon  or  to 
refer  to  these  presents,  and  thereupon  and  in  case  of  such  certificate  being  given,  such 
certificate  shall  be  conclusive  evidence  of  the  truth  of  the  matters  to  be  therein  alleged  as 
aforesaid ;  or  in  case  of  such  conveyance,  assurance  or  assignment  of  all  the  estate  and 
effects  of  the  said  debtor  being  made  by  him  as  in  a  previous  article  hereinbefore  con- 
tained, and  the  same  being  in  like  manner  certified,  then  and  thenceforth  such  certifi- 
cate (except  only  for  the  purpose  and  to  the  extent  in  this  present  clause  hereinafter 
provided  for,  and  without  prejudice  to  the  rights  of  the  said  creditors  to  or  over  the 
property  so  thereinbefore  conveyed  or  assigned,  or  to  or  over  any  dividends  or  fund 
for  dividends  then  provided  but  not  actually  paid  to  the  said  creditors)  shall  operate 
and  be  a  release  and  discharge  to  the  said  debtor,  his  heirs,  executors  and  adminis- 
trators, as  fully  and  effectu-[44]-ally,  and  in  like  manner  as  an  order  of  discharge  under 
an  adjudication  of  bankruptcy,  and  may  be  pleaded  accordingly  to  all  actions,  suits 
and  proceedings  in  respect  of  any  of  the  debts,  claims  and  demands  of  all  or  any  of  the 
said  creditors.  Provided  nevertheless,  that  in  case  at  any  time  after  such  conveyance 
and  assignment  the  said  debtor  shall  become  or  be  made  or  declared  bankrupt,  and  the 
arrangement  hereby  made,  or  the  property  comprised  in  any  such  conveyance  or  assign- 
ment, shall  thereby  be  in  any  way  prejudiced  or  affected,  then  such  release  and  discharge 
as  aforesaid  shall  not  prevent  the  said  creditors  respectively  from  coming  in  under 
such  bankruptcy  for  any  purposes  which  they  would  but  for  such  release  and  discharge 
have  been  entitled  to  come  in. 

24.  That  the  receipt  or  receipts  in  writing  of  the  said  inspectors  and  the  survivors 
and  survivor  of  them,  or  of  the  inspectors  or  inspector  for  the  time  being,  or  of  the 
said  debtor  with  their  or  his  consent,  for  any  sum  and  sums  of  money  payable  under 
or  by  virtue  of  these  presents,  shall  be  a  sufficient  and  effectual  discharge  or  discharges 
for  the  same  respectively,  or  for  so  much  thereof  respectively  as  in  such  receipt  or 
receipts  respectively  shall  be  expressed  or  acknowledged  to  be  received  ;  and  the  persons 
or  person  to  whom  the  same  shall  be  given,  his,  her,  or  their  heirs,  executors,  adminis- 
trators or^assigns,  partners  or  partner,  shall  not  afterwards  be  answerable  or  account- 
able for  any  loss,  misapplication  or   nonapplication,  or   be  in  anywise  obliged  or 
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concerned  to  see  to  the  application  of  the  money  therein  mentioned  or  acknowledged 
to  be  received,  and  no  mortgagee  shall  be  bound  or  entitled  to  inquire  as  to  the 
necessity  or  propriety  of  raising  any  money  under  the  power  herein  contained,  or  to 
see  that  no  more  money  is  raised  than  is  actually  required. 

25.  That  in  case  either  of  the  said  inspectors,  or  any  [45]  future  inspector  or 
inspectors  to  be  appointed  as  hereinafter  mentioned,  shall  renounce  or  resign  the  office 
(which  each  shall  be  at  liberty  to  do  at  any  time  by  writing  addressed  to  the  said 
inspectors  or  one  of  the  other  inspectors  for  the  time  being  and  delivered  to  him,  or, 
if  there  be  no  other  inspector  for  the  time  being,  addressed  and  delivered  to  any  one 
creditor  for  the  sum  of  5001.  or  upwards),  or  shall  depart  this  life,  or  permanently  go 
abroad  or  become  incapable  of  acting  in  the  execution  of  these  presents,  or  in  case  it 
shall  at  any  time  be  deemed  desirable  to  appoint  any  additional  inspector  or  inspectors, 
then  one  or  more  inspector  or  inspectors  in  the  place  and  stead  of  the  inspector  or 
inspectors  who  should  renounce,  or  resign,  or  depart  this  life,  or  permanently  go 
abroad  or  become  incapable  as  aforesaid,  or  by  way  of  additional  inspector  or  inspectors, 
shall  and  may  be  appointed  by  the  inspector  or  inspectors  for  the  time  being,  or 
the  executors  or  administrators  of  the  last  of  such  remaining  inspectors,  or  by  a 
majority  in  A'alue  of  the  creditors ;  and  every  such  new  inspector  shall  have  and 
may  exercise  all  the  same  or  the  like  powers  and  discretion  as  if  he  had  been  hereby 
appointed  an  inspector.  And  a  retiring  inspector  (if  competent  and  willing  to  act  in 
the  exercise  of  this  present  power  but  not  otherwise)  shall,  for  the  purpose  of  exercis- 
ing or  joining  in  the  exercise  of  the  same,  be  deemed  a  continuing  inspector. 

26.  That  each  of  the  said  inspectors,  and  each  and  every  inspector  hereafter  to 
be  appointed  under  these  presents,  and  the  said  debtor,  respectively,  shall  be  charged 
and  chargeable  only  for  such  money  as  they  shall  respectively  actually  receive, 
notwithstanding  his  or  their  joining  in  any  receipt  or  discharge  for  money  either  for 
conformity  or  for  the  satisfaction  of  the  party  paying  the  same.  And  one  shall  not  be 
answerable  for  the  other  or  others,  but  each  only  for  his  own  acts  and  defaults ;  nor 
shall  they  or  any  [46]  of  them  be  answerable  for  the  acts,  deeds  or  defaults  of  the  said 
debtor,  or  any  banker,  broker,  agent  or  accountant,  clerk,  attorney,  solicitor,  or  other 
person  who  may  be  intrusted  or  employed  in  the  premises  in  conformity  with  these 
presents,  nor  shall  they  or  any  of  them  be  answerable  for  any  error  in  law  or  in  fact, 
or  for  any  loss  which  |.may  happen  to  the  estate,  unless  such  error  or  loss  shall  happen 
by  or  through  his  or  their  own  wilful  default,  and  that  they  and  every  of  them  shall, 
out  of  any  money  to  arise  from  the  said  estate  or  effects,  pay,  reimburse  and  indemnify 
the  said  inspectors  and  the  survivors  or  survivor  of  them,  and  the  inspectors  or 
inspector  for  the  time  being,  for  all  damages,  costs,  charges  and  expenses,  which  they 
or  any  of  them  have  incurred,  and  may  incur  in  respect  of  the  arrangements  hereby 
made,  or  otherwise  in  respect  of  these  presents  or  in  relation  thereto,  or  to  the  said 
estate,  and  in  all  cases  the  said  debtor  shall  be  indemnified  and  excused  as  to  all  acts, 
deeds,  matters  and  things  done  hereunder  by  the  direction  or  with  the  consent  of  the 
said  inspectors  or  inspector  for  the  time  being,  and  they  or  he  may  authorize  the  said 
debtor  to  retain  and  pay  to  them  or  any  of  them,  all  costs,  charges  and  expenses 
they  or  he  may  incur  by  their  or  his  acting  in  pursuance  of  the  present  agreement. 

27.  That  the  said  debtor  may  at  any  time  hereafter  engage  in  or  carry  on  any 
employment  or  business  on  his  own  account  so  far  as  may  be  consistent  with  his 
aiding  and  assisting  in  getting  in  and  winding  up  the  said  estate  as  aforesaid,  and 
with  his  performance  of  the  several  covenants  herein  contained.  Nevertheless,  he 
shall  from  time  to  time  and  at  all  times,  whether  before  or  after  such  certificate  shall 
have  been  signed  as  aforesaid,  give  all  such  information  of  or  relating  to  the  estate  as 
may  be  in  his  power,  and  render  all  reasonable  assistance  in  the  collection,  recovery 
[47]  and  winding  up  of  the  said  estate  under  the  provisions  hereof. 

28.  That  the  said  debtor  shall  and  will  at  all  times  execute,  do,  and  join  in  doing, 
all  deeds,  acts  and  matters  necessary  or  reasonable  for  enabling  the  said  inspectors  and 
the  survivors  and  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time  being, 
to  execute  the  several  powers  in  them  hereby  reposed,  and  shall  and  will  ratify  and 
confirm  all  such  acts  and  matters  in  carrying  out  these  presents  as  they  shall  reason- 
ably do,  and  shall  and  will  at  the  request  of  the  said  inspectors  and  the  survivors  and 
survivor  of  them,  or  of  the  inspectors  or  inspector  for  the  time  being,  devote  all  such 
time  and  attention  as  may  be  necessary  in  and  about  collecting  and  winding  up  the 
said  estate,  or  otherwise  in  and  about  effecting  the  objects  and  purposes  of  these 


3  H.  &  C.  48.  STRICK   V.  DE   MATTOS  443 

presents  or  any  part  thereof,  and  shall  not  interfere  or  act  in  the  winding  up  of  or 
in  any  other  way  connected  with  the  said  estate  or  the  affairs  thereof,  except  so  far 
as  he  may  be  required  by  the  said  inspectors  and  the  survivors  and  survivor  of  them, 
or  the  inspectors  or  inspector  for  the  time  being,  so  to  interfere  or  not. 

29.  That  for  the  considerations  aforesaid,  the  said  debtor  doth  hereby  constitute 
and  appoint  the  said  inspectors  and  the  survivors  and  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being  of  these  presents,  the  attornies  and  attorney 
of  him  the  said  debtor  and  his  executors  and  administrators,  for  him  the  said  debtor 
and  in  his  name  to  claim,  demand,  sue  for,  recover  and  receive,  and  take  possession 
of  all  goods,  chattels  and  effects,  account  books,  monies,  negociable  or  other  instru- 
ments or  securities,  being  parts  of  his  estate,  and  being  either  in  this  realm  or  abroad, 
to  give  receipts  and  acquittances  for  the  same,  and  to  indorse  and  transfer  all"  bills  of 
exchange,  promissory  notes  or  other  securities,  bills  of  lading,  and  other  instruments 
[48]  relating  to  or  respecting  the  ownership  of  any  of  the  said  property,  and  to 
appoint  delegates  or  substitutes  for  all  or  any  of  the  purposes  aforesaid,  and  to  do  all 
or  any  of  the  said  acts,  and  to  execute  and  grant  powers  of  attorney  and  authority 
to  any  person  or  persons,  in  any  countries  or  places  wheresoever,  to  do  or  perform 
any  such  acts  or  matters  as  aforesaid,  or  to  collect  or  get  in  any  of  the  said  estate ; 
and  that  he  the  said  debtor,  his  executors  and  administrators,  shall  ratify  and  confirm 
all  acts  and  matters  to  be  done  under  the  authority  herein  contained,  and  shall 
and  will  on  request  from  time  to  time  execute  all  such  further  or  other  powers 
to  the  said  inspectors  and  the  survivors  and  survivor  of  them,  or  the  inspectors  or 
inspector  for  the  time  being,  or  to  any  delegate  or  substitute,  for  all  or  any  of  the 
purposes  aforesaid,  as  he  or  they  shall  be  requested  to  execute,  and  shall  not 
nor  will  at  any  time  revoke  the  powers  and  authorities  so  to  be  given  and  granted 
as  aforesaid. 

30.  That  these  presents  are  intended  to  be  and  shall  (so  far  as  the  same  by  law 
may  be)  be  a  deed  of  inspectorship  within  the  provisions  of  the  Bankruptcy  Act,  1861, 
but  in  case  the  same  for  any  reason  cannot  so  operate,  nevertheless  the  same,  subject 
to  the  provisions  hereof  in  that  behalf,  shall  be  binding  on  all  creditors  executing  or 
assenting  to,  or  approving  of  the  same.  And  it  shall  be  lawful  for  the  said  inspectors 
and  the  survivors  and  survivor  of  them,  or  the  inspectors  or  inspector  for  the  time 
being,  to  bring,  take  and  defend  all  such  actions,  suits  and  other  proceedings,  as  they 
may  think  tit  for  the  purpose  of  giving  effect  to  these  presents  and  establishing  the 
validity  thereof,  and  supporting  the  same  as  such  deed  of  inspectorship,  and  in  defence 
of  the  said  debtor  at  the  suit  of  any  of  the  said  creditors  who  may  take  proceedings 
against  him  in  respect  of  any  debt,  claim  or  demand,  due  from  or  claimed  against  the 
said  debtor,  or  who  refuse  to  be  bound  by  these  presents,  and  [49]  they  or  he  shall 
be  indemnified  out  of  the  estate,  in  respect  of  the  costs,  charges  and  expences  of  so 
doing,  in  like  manner  and  to  the  same  extent  as  if  they  or  he  had  been  assignees  or 
assignee  under  an  adjudication  of  bankruptcy  against  the  said  debtor  founded  on  a 
petition  of  adjudication  filed  on  the  day  of  the  date  of  these  presents. 

31.  And  whereas  it  is  intended  that  these  presents  and  the  provisions  hereby  made 
shall  be  taken  and  accepted  by  the  said  creditors  in  lieu  of  and  in  substitution  of  their 
several  and  respective  debts,  claims,  or  demands,  in  respect  whereof  dividends  will 
become  payable  under  these  presents,  or  in  respect  whereof  a  proof  could  be  made 
under  an  adjudication  of  bankruptcy  against  the  said  debtor,  founded  on  a  petition 
for  adjudication  filed  on  the  day  of  the  date  of  these  presents.  And  whereas  it  is 
essential  to  the  interests  of  the  said  creditors,  and  for  the  better  realization  of  the  said 
estate,  that  the  said  debtor  should  not  be  harassed  by  any  proceedings  hereafter  to  be 
commenced  or  prosecuted  by  any  of  the  said  creditors  in  respect  of  any  such  debt, 
claim  or  demand.  Now  this  indenture  further  witnesseth,  and  it  is  hereby  further 
declared  and  agreed,  that  if  any  of  the  said  creditors  shall  at  any  time  hereafter  whilst 
these  presents  are  in  force  commence  and  prosecute  any  action,  suit  or  other  proceeding 
in  respect  of  any  such  debt,  claim  or  demand  as  aforesaid,  these  presents  and  the 
provisions  herein  contained  shall  operate  and  have  the  same  force  and  effect  as  an 
order  of  discharge,  which  has  taken  effect  under  the  Bankruptcy  Act,  1861.  And  this 
declaration  and  agreement  may  be  pleaded  and  used  in  bar  of,  or  as  a  defence,  or 
answer  to  every  such  action,  suit  or  other  proceeding  in  like  manner  and  with  the  same 
effect  as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861,  might  be  pleaded  and 
used  in  case  the  said  debtor  had  been  adjudicated  a  bankrupt  in  respect  of  any  of  the 


444  STRICK    V.  DE   MATTOS  8  H.  &  C.  W. 

said  debts,  claims  or  [50]  demands  of  the  said  creditors,  or  any  or  either  of  them,  and 
had  obtained  his  order  of  discharge  under  such  adjudication. 

32.  And  whereas  it  is  intended  that  the  said  estate  and  effects  of  the  said  debtor 
shall  be  administered  upon  the  principles  of  the  bankrupt  laws  now  in  force  in  England, 
or  as  near  thereto  as  the  circumstances  of  the  case  will  admit  of ;  and  that  the  rights 
of  the  said  creditors  shall  be  dealt  with  and  be  regulated  by  the  same  principles.  Now 
this  indenture  further  witnesseth,  and  it  is  hereby  further  declared  and  agreed,  that 
these  presents  and  everything  herein  contained  shall  be  construed  so  as  to  give  effect 
to  such  intention.  And  that  in  the  event  of  anything  herein  contained  being  deemed 
to  be  inconsistent  with  the  principles  aforesaid,  these  presents  shall  be  read  and  con- 
strued as  if  such  inconsistent  matter  were  expunged  herefrom  and  had  never  been  part 
hereof,  and  in  lieu  thereof  the  said  law  of  bankruptcy  or  the  rule  of  administration 
adopted  thereunder,  as  the  case  may  require,  shall  be  substituted  therefor.  In  witness 
whereof  the  said  parties  to  these  presents  have  hereunto  set  their  hands  and  seals,  &c. 
The  deed  was  executed  by  six  creditors. 

Demurrer,  and  joinder  therein. 

Mellish  argued  in  support  of  the  demurrer. (a)  This  is  a  valid  deed  for  winding 
up  the  affairs  of  the  defendant  under  inspection,  within  the  meaning  of  the  192nd 
section  of  the  Bankruptcy  Act,  1861.  An  inspectorship  deed  differs  from  a  deed  of  assign- 
ment in  this  respect,  that  the  property  remains  in  the  debtor,  and  the  estate  is  wound 
up  under  the  superintendence  and  control  of  inspectors.  Where  the  estate  is  large  a 
deed  of  assignment  is  impracticable,  for  no  person  would  take  upon  himself  the  respon- 
sibility of  a  trustee  without  indemnity,  and  that  would  probably  render  the  deed  open 
to  objection.  [Martin,  B.  It  is  now  settled  [51]  with  respect  to  deeds  under  the 
Bankruptcy  Act,  1861  ;  first,  that  they  may  be  pleaded  in  bar;  secondly,  that  a  cessio 
bonorum  is  not  necessary ;  thirdly,  that  there  must  be  a  perfect  equality  amongst  all 
the  creditors  ;  and  fourthly,  there  must  be  no  unreasonable  covenant.]  The  1st 
clause  (ante,  p.  30)  provides  that  the  estate  shall  be  administered  in  accordance  with 
the  principles  of  the  present  bankrupt  law,  or  as  near  thereto  as  circumstances  will 
permit.  The  2nd  (ante,  p.  30),  3rd  (ante,  p.  31),  4th  (ante,  p.  32),  5th  (ante,  p.  33), 
6th  (ante,  p.  33),  7th  (ante,  p.  34),  and  8th  (ante,  p.  34)  clauses  are  olDJected  to,  because 
they  give  the  inspectors  a  discretionary  power ;  but  where  it  is  clear  from  the  whole 
tenor  and  purport  of  the  deed  that  the  intention  of  the  parties  is  that  it  should  be  a 
valid  deed  under  the  Bankruptcy  Act,  1861,  the  vesting  a  discretionary  power  in  the 
trustees  will  not  render  it  invalid.  In  Ex  parte  Spyer  (1  De  Gex,  J.  &  S.  318)  the 
deed  empowered  the  trustee  to  pay  in  full  creditors  under  101.,  and  Lord  Westbury,  C, 
said  :  "  It  is  a  power  without  any  obligation  to  exercise  it ;  a  power  committed  entirely 
to  the  discretion  of  the  trustee.  ...  If  it  had  been  a  trust,  or  absolute  direction  to 
pay,  there  might  have  been  ground  for  the  objection  ;  but  inasmuch  as  the  deed  pro- 
fesses only  to  give  liberty  to  the  trustee,  if  the  exercise  of  that  liberty  be  at  variance 
with  the  duty  and  obligation  of  the  trustee  as  declared  by  the  rest  of  the  deed  and 
the  law  applicable  to  it,  then,  the  liberty,  being  repugnant  to  the  higher  duty,  is  simply 
a  power  which  the  trustee  has  no  right  to  exercise."  That  decision  does  not  militate 
against  the  decisions  in  the  common  law  Courts  as  to  the  rejection  of  unreasonable 
clauses.  In  equity  repugnant  powers  are  always  rejected.  (He  then  referred  to  the 
4th  (ante,  p.  32),  5th  (ante,  p.  33),  6th  (ante,  p.  33),  7th  (ante,  p.  34),  and  8th  (ante, 
p.  34)  clauses,  arguing  that  there  was  [52]  nothing  unreasonable  in  them.)  Moreover, 
all  these  clauses  are  enabling  only  and  not  imperative,  and  it  must  be  assumed  that 
the  trustees  will  properly  exercise  the  discretionary  powers  vested  in  them.  The  9th 
clause  (ante,  p.  35)  is  objected  to  because  it  provides  that  the  proceeds  of  the  estate 
shall  be  applied  first  in  paying  all  costs,  charges,  and  expenses  incurred  in  or  relating 
to  the  suspension  of  payment  and  investigation  of  accounts,  including  the  costs  of  the 
deed  and  the  carrying  the  same  into  eft'ect.  But  Spitzer  v.  Chaffers  (14  C.  B.  N.  S.  686) 
is  an  authority  that  such  a  provision  does  not  render  the  deed  invalid.  Neither  is  the 
power  to  pay  rent,  for  which  the  debtor's  goods  might  be  distrained,  unreasonable. 
If,  indeed,  the  inspectors  paid  a  large  amount  of  rent  to  prevent  goods  of  trifling  value 
from  being  distrained,  that  would  be  a  breach  of  trust  for  which  they  would  be  respon- 
sible in  a  Court  of  equity.  Then  the  13th  clause  (ante,  p.  36)  is  objected  to,  but  there 
is  nothing  unreasonable  in  that  clause.     It  merely  enables  the  inspectors  to  require  any 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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creditor  to  verify  his  debt.  The  same  thing  takes  place  in  bankruptcy.  [Pollock,  C.  B. 
I  see  nothing  unreasonable  in  that.]  The  30th  clause  (ante,  p.  48),  which  empowers 
the  inspectors  to  defend  the  debtor  at  the  expense  of  the  estate,  is  not  obligatory ; 
and  moreover,  they  are  only  to  be  indemnified  to  the  same  extent  as  assignees  in 
bankruptcy.  Under  the  Slst  clause  (ante,  p.  49),  if  a  creditor  sues  the  debtor  he  does 
not  thereby  forfeit  his  debt,  but  the  deed  operates  as  an  order  of  discharge  in  bank- 
ruptcy. That  obviates  the  oVjjection  which  was  held  valid  in  Dell  v.  King  (2  H.  &  C. 
84),  for,  although  the  deed  may  be  pleaded  in  bar  of  an  action,  the  creditor  would 
have  a  right  to  the  composition.  The  32nd  clause  (ante,  p.  50)  shews  that  the  object 
of  the  parties  was  that  the  estate  of  the  debtor  should  be  adminis-[53]-tered  as  in 
bankruptcy,  and  for  that  purpose  it  provides  that  anything  inconsistent  with  the 
principles  of  the  bankrupt  law  shall  be  expunged. 

J.  B.  Karslake,  in  support  of  the  replication.  There  are  several  clauses  which 
invalidate  the  deed  as  against  non-assenting  creditors.  Dell  v.  King  (2  H.  &  C.  84) 
is  an  express  authority  that  unreasonable  clauses  cannot  be  rejected,  but  render  the 
whole  deed  void.  The  2nd  (ante,  p.  30)  and  six  following  clauses  (ante,  pp.  31,  32, 
33,  34)  confer  on  the  inspectors  powers  which  are  unreasonable.  The  question  is,  not 
what  they  ought,  but  what  they  are  authorized  to  do.  Under  the  7th  clause  they 
might,  if  they  thought  fit,  pay  501.  to  obtain  a  security  worth  101.  only.  Besides, 
that  clause  places  creditors  holding  security  in  a  different  position  from  the  other 
creditors,  for  it  authorizes  the  inspectors,  in  their  discretion,  to  pay  the  former  in 
full.  In  Leigh  v.  Pendlebury  (15  C.  B.  N.  S.  815),  a  trust  deed  contained  a  clause 
empowering  the  trustee  to  pay  in  full  those  creditors  whose  debts  were  under  101., 
or  to  make  such  arrangement  with  them  as  might  be  deemed  expedient,  and  that  was 
held  unreasonable.  Ex  parte  Spyer  (1  De  Gex,  J.  &  S.  318)  was  cited  in  that  case, 
nevertheless  the  Court  of  Common  Pleas  held  the  provision  void.  By  the  9th  clause 
(ante,  p.  35)  the  trustees  are  bound  to  pay  all  costs  incurred  or  to  be  incurred  in  or 
relating  to  the  suspension  of  payment  of  the  debtor  and  the  investigation  and  adjust- 
ment of  his  accounts,  whether  such  costs  have  been  properly  or  improperly  incurred, 
before  they  pay  the  creditors  any  portion  of  their  debts.  The  trustees  are  required, 
secondly,  to  pay  any  rent  for  which  the  effects  of  the  debtor  might  be  distrained ;  so 
that  if  1001.  was  due  for  rent  the  trustees  would  be  bound  to  pay  it  although  the  goods 
which  [54]  were  distrainable  were  worth  only  101.  That  would  not,  as  contended  by 
the  defendant,  be  a  breach  of  trust,  because  the  clause  is  imperative.  [Martin,  B. 
It  is  clear  that  the  object  of  the  clause  is  to  release  distrainable  goods  for  the  benefit 
of  the  estate,  not  to  enable  the  inspectors  to  pay  a  large  sum  to  redeem  goods  of  no 
value.]  Then,  with  respect  to  the  13th  clause  (ante,  p.  36),  Leigh  v.  Pendlehury 
(15  C.  B.  N.  S.  815)  is  an  express  authority  that  a  stipulation  that  creditors  shall 
verify  their  debts  by  a  solemn  declaration  is  void.  This  clause  also  requires  a  state- 
ment in  writing,  signed  by  each  creditor,  of  his  debt.  It  is  unreasonable  that  the 
inspectors  should  have  the  power  of  compelling  this  particular  mode  of  proof  of  debts. 
[Pollock,  C.  B.  The  only  requisite  which  can  be  objected  to  is  that  the  statement 
in  writing  must  be  signed  by  the  creditor:  24  &  25  Vict.  c.  134,  ss.  144,  145,  146.] 
Suppose  the  creditor  is  a  lunatic,  or  unwell,  or  abroad,  is  he  therefore  to  be 
deprived  of  his  dividend?  [Pollock,  C.  B.  That  would  happen  in  bankruptcy.] 
The  19th  clause  (ante,  p.  40)  is  also  open  to  objection.  The  effect  of  that  clause, 
taken  in  conjunction  with  the  13th  (ante,  p.  36),  is  to  create  an  inequality  amongst 
the  creditors ;  for  although  some  of  them  have  not  assented  or  proved  their  debts, 
the  inspectors  may  pay  a  dividend  to  assenting  creditors  without  setting  apart  any 
sum  for  payment  of  rateable  dividends  to  the  creditors  who  have  not  proved.  The 
plaintiff  brings  his  action  to  test  the  validity  of  the  deed  ;  if  valid  it  is  binding  on  him, 
but  should  he  come  in  under  it  he  may  find  that  no  money  has  been  set  apart  for 
payment  of  his  dividend.  That  clause  also  enables  the  inspectors  to  compel  non- 
assenting  creditors  to  come  in  under  the  deed,  for  assenting  creditors  receive  the  first 
dividend,  and  the  non-assenting  must  take  their  chance  of  any  future  monies  being 
realized.  [Martin,  B.,  referred  to  the  174th  and  178th  sections  of  the  24  and  25 
Vict.  c.  134.]  The  30th  [55]  clause  (ante,  p.  48)  declares  that  the  deed  is  intended 
to  be  a  deed  of  inspectorship  under  the  Bankruptcy  Act,  1861 ;  but  it  is  not  a  good 
deed  under  that  Act.  That  clause  has  a  double  aspect.  In  case  the  deed  cannot 
operate  under  the  Bankruptcy  Act,  1861,  it  is  nevertheless  to  be  binding  on  assenting 
creditors,  the  effect  of  which  is  to  place  the  creditors  on  an  inequality.     A  creditor 
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cannot  execute  or  assent  to  the  deed  without  compromising  his  rights,  for  if  he 
executed  or  assented  to  it  he  would  be  bound  by  it  although  it  has  no  operation  under 
the  Bankruptcy  Act,  1861.  A  deed  of  this  kind  should  be  such  as  to  enable  all  the 
creditors  to  avail  themselves  of  it:  Ildertonv.  Castrique  (14  C.  B.  N.  S.  99).  The 
30th  clause  (ante,  p.  48)  goes  on  to  provide  that  the  inspectors  may  defend  actions 
against  the  debtor,  at  the  cost  of  the  estate,  which  ought  to  be  distributed  among  the 
creditors.  Then  with  respect  to  the  31st  clause  (ante,  p.  49).  In  Dell  v.  King  (2  H. 
&  C.  84)  a  creditor  who  sued  the  debtor  forfeited  his  debt ;  here  the  deed  may  be 
pleaded  in  bar  as  an  order  of  discharge  in  bankruptcy.  That  however  prevents 
a  creditor  whose  debt  is  disputed  from  proving  it  in  an  action,  or  contesting  the 
validity  of  the  debt.  [Martin,  B.,  referred  to  Clapham  v.  Atkinson  (4  B.  &  S.  722).] 
The  32nd  clause  (ante,  p.  50),  instead  of  healing,  vitiates  the  deed.  The  creditors  are 
told  that  the  deed  may  or  may  not  operate  under  the  Bankruptcy  Act,  1861  ;  that  its 
validity  depends  on  the  various  decisions  of  Courts  of  law,  equity,  bankruptcy,  and 
that  anything  inconsistent  with  the  principles  of  the  bankrupt  law  may  be  expunged, 
so  that  no  creditor  can  ascertain  with  certainty  what  is  his  position  under  it. 

Mellish,  in  reply.  As  to  the  7th  clause  (ante,  p.  34),  ^x  parte  Spyer  (1  De  Gex, 
J.  &  S.  318)  shews  that  the  power  to  pay  certain  creditors  in  full  [56]  is  not  com- 
pulsory. As  to  the  13th  clause  (ante,  p.  36),  Leigh  v.  Pemberton  (15  C.  B.  N.  S.  815) 
is  distinguishable.  There  the  trustees  were  authorized  to  require  any  debt  to  be 
verified  by  solemn  declaration  or  in  such  other  manner  as  to  them  should  seem 
expedient ;  and  in  the  event  of  refusal  the  creditor  lost  all  benefit  under  the  deed. 
Here  a  refusal  to  verify  the  debt  does  not  cause  a  forfeiture  of  the  dividend.  In 
bankruptcy  a  creditor  claiming  to  prove  a  debt  may  be  examined  on  oath,  or  in  any 
manner  the  Court  may  think  fit:  12  &  13  Vict.  c.  106,  s.  164.  The  inspectors  are 
trustees,  and  it  is  to  be  presumed  that  they  will  act  fairly  and  carry  out  the  provisions 
of  the  deed  for  the  benefit  of  all  the  creditors.  Clause  19  (ante,  p.  40)  is  ancillary 
to  the  principal  object  of  the  deed,  viz.,  the  distribution  of  the  debtor's  property 
amongst  all  his  creditors,  and  equity  would  compel  the  inspectors,  having  notice  of  a 
debt,  to  set  apart  funds  to  meet  it.  As  to  clause  30  (ante,  p.  48),  non-assenting 
creditors  cannot  be  bound  by  the  deed  unless  it  is  executed  or  assented  to  by  the 
requisite  number  of  creditors.  It  is  no  objection  that  the  clause  provides  that  the 
deed  shall  be  binding  on  the  creditors  executing  or  assenting  to  it,  for  the  maxim 
"  volenti  non  fit  injuria  "  applies.  Even  without  such  a  clause,  a  creditor  who  executed 
the  deed  would  be  bound  by  it.  It  seems  from  the  case  of  Balden  v.  Pell  (5  B.  &  S. 
213)  that  the  provision  for  indemnifying  the  inspectors  against  costs  of  actions  is  not 
unreasonable.  As  to  the  31st  clause  (ante,  p.  49),  it  is  for  the  interest  of  all  the 
creditors  that  the  debtor  should  not  be  harassed  by  proceedings  against  him.  With 
respect  to  the  discretionary  clauses,  the  trustees  are  bound  to  carry  out  their  optional 
powers  so  as  not  to  create  an  equality. 

Cur.  adv.  vult. 
\      In  the  following  term  (June  1)  the  judgment  of  the  Court  was  delivered  by 

[57]  Bramwell,  B.  In  this  case  the  plaintiff  declares  on  a  bill  of  exchange  drawn 
by  himself  and  accepted  by  the  defendant,  and  also  for  goods  sold,  and  on  an  account 
stated.  The  defendant  pleads  a  deed,  executed  or  assented  to  by  three-fourths  of  his 
creditors,  which  has  the  formal  requisites  prescribed  by  the  24  &  25  Vict.  c.  134,  and 
which  contains  provisions  that  would  be  an  answer  to  the  action  if  it  had  been  executed 
by  the  plaintiff'.  The  question  here  also  is,  if  this  deed  binds  him  not  having  executed 
or  assented  to  it. 

We  need  not  repeat  what  we  have  said  in  Hidson  v.  Barclay  (ante,  p.  1 9).  In  the 
present  case  the  plaintiff  objected  to  the  following  provisions  in  the  deed  which  he 
said  avoided  it :  clause  9  (ante,  p.  35),  which  provides  for  payment  of  the  expenses 
incurred  in  or  relating  to  the  suspension  of  payment  and  of  the  deed  and  carrying  the 
same  into  effect.  It  was  said  that  under  this  large  sums  might  be  expended.  But 
the  question  must  be  dealt  with  practically.  We  know  that,  whether  by  payment 
before  the  deed  or  otherwise,  such  sums  as  these  are  really  paid  out  of  the  debtor's 
estate, — the  expences  of  his  bankruptcy  would  be  if  he  were  bankrupt ;  and  as  to  any 
extravagant  or  unreasonable  payments,  their  being  made  and  sanctioned  by  the 
inspectors  would  be  a  breach  of  trust  which  would  be  restrained  either  by  their 
disallowance  or  by  their  prevention.  On  this  question  Spitzer  v.  Chaffers  (14  C.  B. 
N.  S.  686)  is  in  point. 
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Then  clause  13  (ante,  p.  36),  as  to  proof  of  debts,  was  objected  to,  and  it  was  said 
by  virtue  of  its  provisions  a  creditor  might  be  required,  though  at  a  distance,  or  under 
other  circumstances  of  difficulty  or  unreasonableness,  to  make  written  statements  of 
debt  and  declaration  under  the  statute.  But  the  answer  is,  that  this  clause  is  not 
unreasonable  because  an  attempt  might  be  made  to  apply  it  unreasonably.  We  say 
an  attempt,  because  it  seems  to  us  [58]  it  would  be  a  breach  of  duty  in  the  inspectors 
to  exact  these  statements  and  declarations  in  such  cases  as  those  put  at  the  bar ;  and 
consequently  that  requisitions  to  that  effect  could  not  be  enforced,  as  relating  to  an 
insolvency,  where  there  is  a  large  number  of  creditors,  if  honestly  applied,  as  we  are 
to  assume  it  will  be,  this  clause  is  not  unreasonable. 

The  next  provision  in  the  deed  objected  to  was  clause  19  (ante,  p.  40),  providing 
that  where  creditors  have  not  executed  the  deed  or  assented  to  it  a  sufficient  sum  for 
the  purpose  of  paying  their  dividends  may  be  set  aside,  as  also  for  creditors  whose 
dividends  have  not  been  ascertained  ;  and  that  if  no  such  sum  be  set  aside,  then  that 
such  creditors  shall  receive  dividends  out  of  the  first  monies  applicable  thereto,  not 
disturbing  former  dividends.  It  was  said  this  gave  a  power  of  punishing  a  refractory 
creditor  by  authorizing  payment  of  dividends  to  the  full  extent  of  the  funds  realized 
at  any  time  to  other  creditors,  reserving  nothing  for  the  dissenting  creditors  but  the 
chance  of  further  funds.  But  it  seems  to  us  this  is  not  the  true  effect  of  this  clause. 
Where  the  debt  of  the  dissenting  creditor  is  admitted  it  would  be  the  duty  of  the 
inspectors  to  set  aside  a  sum  for  his  dividend,  and  the  provision  for  paying  dividends 
out  of  future  assets  does  not  make  that  less  their  duty  ;  but  the  clause  gives  a  further 
power  and  says  what  shall  be  done  in  all  cases  where,  whether  from  breach  of  duty, 
neglect,  or  from  the  dividend  not  being  ascertainable,  a  sum  has  not  been  set  aside. 
This  clause  therefore  we  cannot  pronounce  to  be  unreasonable,  though  no  doubt  it 
would  have  been  better  to  have  worded  it  so  as  to  preclude  the  objection  taken  to  it. 

The  next  clause  objected  to  is  the  30th  (ante,  p.  48).  By  it  the  deed  is  to  be 
binding  on  those  executing  it,  or  assenting  to  it,  or  approving  of  it,  though  it  should 
not  operate  as  a  deed  of  inspectorship  under  the  provisions  of  the  Bankruptcy  Act. 
It  is  said  that  this  precludes  a  creditor  from  signing  it  unless  [59]  he  is  prepared  to 
be  bound  by  it,  though  the  whole  of  the  creditors  are  not,  and  so  it  is  said  it  puts  a 
creditor  in  the  dilemma  of  assenting  to  this  d^ed  and  tying  his  own  hands,  while  non- 
assenting  creditors  are  at  liberty  or  not  of  signing  and  so  losing  the  benefits  consequent 
on  doing  so.  The  true  answer  to  the  objection  is,  that  no  part  of  the  deed  is  binding 
on  a  non-assenting  creditor  till  it  is  executed  by  three-fourths,  and  then  this  clause  is 
inoperative.  The  creditor  may  if  he  thinks  fit  assent  to  the  deed  conditionally  on  its 
being  assented  to  by  three-fourths  of  the  creditors. 

Further,  there  is  a  clause,  32  (ante,  p.  49),  applicable  generally  to  the  deed,  viz.,  that 
the  estate  and  effects  of  the  debtor  shall  be  administered  on  the  principles  of  the 
bankrupt  laws,  and  the  rights  of  the  creditors  dealt  with  and  regulated  on  the  same 
principles,  and  that  anything  in  the  deed  to  the  contrary  may  be  treated  as  expunged. 
Whether  this  clause  would  have  the  effect  of  nullifying  anything  contrary  to  it  it  is 
not  necessary  to  determine ;  for  at  least  it  fixes  the  meaning  of  otherwise  doubtful 
provisions,  and,  if  capable  of  two  constructions,  shews  they  must  receive  that  which 
makes  them  reasonable  and  good. 

In  the  result  then  we  hold  the  deed  not  bad.  We  cannot  say  that  those  pro- 
visions, though  probably  introduced  into  the  deed  for  the  benefit  of  the  debtor  rather 
than  of  his  creditors,  yet  assented  to  by  three-fourths,  are  unreasonable.  Such  pro- 
visions must  be  objected  to  by  the  creditors,  and  struck  out  of  the  deed  by  them  if 
they  are  wrong.  We  cannot  reverse  their  decision  that  they  are  not,  unless  on  the 
most  cogent  considerations. 

We  think  therefore  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

[60]  Dewhirst>.  Jonks  and  Another.  April  27,  1864.— By  indenture  a'debtor 
assigned  to  a  surety  all  his  stock  in  trade,  goods,  chattels  and  effects  whatsoever 
and  wheresoever,  absolutely  ;  and  the  surety  covenanted  with  the  creditors  of  the 
debtor  to  pay  them  a  composition  of  6s.  8d.  in  the  pound  on  their  respective 
debts  by  two  instalments  of  3s.  4d.  each,  at  the  expiration  of  three  and  six  months, 
to  be  secured  by  the  joint  and  several  promissory  notes  of  the  debtor  and  the 
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surety.  And  the  creditors  accepted  the  composition  in  satisfaction  and  discharge 
of  their  respective  debts,  and  released  the  debtor  from  all  claims  whatsoever. — 
Held,  a  valid  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861. 

[S.  C.  33  L.  J.  Ex.  294 ;  10  Jur.  (N.  S.)  753 ;  12  W.  R.  885  ;  10  L.  T.  538.] 

Declaration  by  drawer  against  acceptor  of  a  bill  of  exchange  for  251.  18s.  5d., 
with  counts  for  interest  and  on  accounts  stated. 

Plea.  That  after  the  accruing  of  the  plaintiffs  claim,  and  after  the  11th  of 
October,  1861,  the  defendants  were  indebted  to  the  plaintiffs  and  divers  other  persons, 
and  thereupon,  under  and  by  virtue  of,  and  in  accordance  with  the  Bankruptcy  Act, 
1861,  a  certain  deed  was  made  and  entered  into  by  and  between  the  defendants  and 
their  creditors  and  a  trustee  on  their  behalf,  relating  to  the  debts  and  liabilities  of 
the  defendants  and  their  release  therefrom,  which  said  deed  was  in  the  words  and 
figures  following,  that  is  to  say  : — 

This  indenture,  made  the  14th  day  of  November,  1863,  between  David  Jones,  of 
&c.,  of  the  first  part,  David  Jones  the  younger,  of  &c.,  of  the  second  part,  the  said 
David  Jones  and  the  said  David  Jones  the  younger,  in  their  joint  capacities  as  forming 
the  firm  of  Jones  and  Son,  of  &c.,  of  the  third  part,  John  Jones,  of  &c.,  of  the  fourth 
part,  and  the  several  persons  who  are  respectively  creditors  of  the  said  David  Jones 
and  David  Jones  the  younger,  on  their  separate  and  joint  estates,  of  the  fifth  part : 
Whereas  the  said  David  Jones  and  the  said  David  Jones  the  younger  are  indebted  to 
their  several  creditors  in  sums  of  money  which  they  are  unable  to  pay  in  full :  and 
whereas  it  has  been  agreed  that  the  said  David  Jones  and  the  said  David  Jones  the 
younger  shall  pay  to  their  several  creditors  a  composition  [61]  of  6s.  8d.  in  the  pound 
on  the  amount  of  their  joint  and  several  debts,  which  is  to  be  accepted  by  them  the 
said  creditors  in  full  satisfaction  and  discharge  thereof,  such  composition  to  be  paid 
by  two  equal  instalments  of  3s.  4d.  each,  the  first  of  such  instalments  at  the 
expiration  of  three  months  from  the  date  hereof,  and  the  second  at  the  expiration 
of  six  months  from  the  date  hereof,  such  payments  being  secured  by  the  joint  and 
several  promissory  notes  of  the  said  David  Jones  and  David  Jones  the  younger,  and 
their  surety  the  said  John  Jones.  And  whereas  the  joint  and  several  promissory 
notes  of  the  said  David  Jones  and  David  Jones  the  younger,  and  their  surety  the 
said  John  Jones,  have  been  delivered  to  the  creditors  of  the  said  John  Jones  and 
David  Jones  the  younger,  and  whereas,  in  consideration  of  the  said  John  Jones 
becoming  surety  for  the  said  David  Jones  and  David  Jones  the  younger  as  aforesaid 
for  the  payment  of  the  said  composition,  and  of  his  covenanting  with  the  said  creditors 
as  hereinafter  mentioned,  the  said  David  Jones  and  David  Jones  the  younger  have 
agreed  to  execute  the  assignment  hereinafter  contained  :  Now  this  indenture  witnesseth 
that  in  consideration  of  the  premises  and  of  the  covenant  hereinafter  contained  on 
the  part  of  the  said  John  Jones,  they  the  said  David  Jones  and  David  Jones  the 
younger  do,  and  each  of  them  doth,  hereby  bargain,  sell,  assign,  transfer  and  set  over 
unto  the  said  John  Jones,  his  executors,  &c.,  all  and  singular  their  and  each  of  "their 
stock  in  trade,  goods,  chattels  and  effects  whatsoever  and  wheresoever :  To  have  and 
to  hold  the  same  unto  the  said  John  Jones,  his  executors,  &c.,  absolutely.  And  this 
indenture  further  witnesseth  that  in  consideration  of  the  assignment  hereinbefore 
made  and  contained,  and  in  consideration  of  the  covenants  on  the  part  of  the  several 
persons  creditors  of  the  said  David  Jones  and  David  Jones  [62]  the  younger,  herein- 
after contained,  he  the  said  John  Jones,  at  the  request  of  the  said  David  Jones  and 
David  Jones  the  younger,  testified  by  their  execution  hereof,  doth  hereby  for  himself, 
his  heirs,  executors,  &c.,  covenant  with  the  said  several  persons  creditors  of  the  said 
David  Jones  and  David  Jones  the  younger,  and  with  each  of  them,  their  and  each  of 
their  executors,  &c.,  that  he  the  said  John  Jones  shall  and  will  pay  or  cause  to  be 
paid  to  them,  their  executors,  &c.,  the  said  composition  of  6s.  8d.  in  the  pound  on  the 
amount  of  their  several  and  respective  debts  in  manner  and  by  the  instalments  herein- 
before mentioned.  And  this  indenture  also  witnesseth,  that  in  pursuance  of  the 
hereinbefore  contained  agreement,  and  in  consideration  of  the  said  covenant  of  the 
said  John  Jones  and  of  the  joint  and  several  promissory  notes  of  the  said  David 
Jones  and  David  Jones  the  younger  and  the  said  John  Jones  as  aforesaid,  for  the 
payment  of  the  said  composition  of  6s.  8d.  in  the  pound  in  manner  hereinbefore 
mentioned,  they  the  said  several  creditors  of  David  Jones  and  David  Jones  the 
younger,  in  respect  as  well  of  the  separate  as  of  the  joint  trading  and  other  debts  of 


3H.&C.63.  DEWBIRST    V.JONES  449 

the  said  David  Jones  and  David  Jones  the  younger,  do,  and  each  and  every  of  them 
doth  for  himself,  herself  and  themselves  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  &c.,  covenant  and  agree  to  and  with  the  said  John  Jones, 
and  also  separately  with  the  said  David  Jones  and  David  Jones  the  younger,  their 
and  each  of  their  executors,  &c.,  that  the  said  composition  so  agreed  to  and  secured 
as  aforesaid  shall  be,  and  the  same  is  hereby  taken  and  accepted  by  them  the  said 
creditors  respectively  in  full  satisfaction  and  discharge  of  their  several  and  respective 
debts  and  demands  against  the  said  David  Jones  and  David  Jones  the  younger, 
severally  and  jointly,  as  aforesaid ;  and,  they  and  each  and  [63]  every  of  them  do 
and  each  of  them  doth  hereby  absolutely  remise  and  release,  acquit  and  discharge  the 
said  David  Jones  and  David  Jones  the  younger,  their  and  his  executors,  &c.,  from  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of  action,  suits,  debts,  dues, 
sum  and  sums  of  money  and  accounts,  reckonings,  judgments,  executions,  claims  and 
demands  whatsoever  at  law  or  in  equity,  which  they  and  each  and  every  of  them 
now  have  or  hath,  or  which  each  and  every  of  them,  their  heirs,  executors,  &c., 
respectively  hereafter,  may,  can,  or  ought  to  have,  claim,  or  demand  against  them 
the  said  David  Jones  and  David  Jones  the  younger,  their  or  his  executors,  &c.  And 
it  is  hereby  declared  that  these  presents  are  intended  to  be  and  are  a  deed  within 
the  meaning  of  the  Bankruptcy  Act,  1861,  and  made  expressly  for  and  to  be  applied 
for  and  towards  the  benefit  of  the  whole  of  the  creditors  of  the  said  David  Jones  and 
David  Jones  the  younger.     In  witness,  <fec.(a)^ 

Averments.  That  the  defendants  are  the  persons  in  the  said  deed  mentioned  and 
described  as  David  Jones  and  David  Jones  the  younger.  And  a  majority  in  number, 
representing  three-fourths  in  value  of  the  creditors  of  the  defendants  whose  debts 
respectively  amount  to  101.  and  upwards,  did  in  writing  assent  to  and  approve  of  the 
said  deed :  and  the  said  trustee  appointed  to  the  said  deed  executed  the  same ;  and 
the  execution  of  the  said  deed  by  the  defendant  was  attested  by  an  attorney,  and, 
within  twenty-eight  days  from  the  day  of  execution  of  the  said  deed  by  the  defen- 
dants, the  same  was  produced  and  left  (having  been  first  duly  stamped)  at  the  office 
of  the  Chief  Registrar  of  the  Court  of  Bankruptcy  for  the  purpose  of  being  registered ; 
and  together  with  such  deed  there  was  delivered  to  the  said  Chief  Registrar  an  affidavit 
by  the  defendants  that  a  majority  in  number,  representing  three-fourths  in  value  of 
the  creditors  of  the  [64]  defendants  whose  debts  amounted  to  101.  and  upwards,  had 
in  writing  assented  to  and  approved  of  the  said  deed,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the  defendants  in  the  said  deed  ;  and  the  said 
deed  did,  before  the  registration  thereof,  bear  such  ordinary  and  ad  valorem  stamp 
duties  as  were  provided  by  the  Bankruptcy  Act,  1861,  in  that  behalf ;  and  immediately 
on  the  execution  of  the  said  deed  by  the  defendants  possession  of  all  the  property 
comprised  therein,  of  which  the  defendants  could  give  or  order  possession,  was  given 
to  the  said  trustee ;  and  at  the  time  of  the  execution  of  the  said  deed  the  plaintiff 
was  a  creditor  of  the  defendants  in  respect  of  the  claim  herein  pleaded  to  within  the 
meaning  of  the  Bankruptcy  Act,  1861.  And  that  such  notes  as  the  plaintiff,  according 
to  the  terms  of  the  said  deed,  was  and  is  entitled  to  receive  for  and  on  account  of  the 
said  composition  payable  to  him  in  respect  of  the  said  claim,  at  the  time  when  he 
ought  to  have  received  the  same,  were  duly  tendered  and  offered  to  him,  and  that 
the  time  for  the  payment  of  the  same,  or  either  of  them,  had  not  elapsed  at  the 
commencement  of  this  suit ;  and  that  the  defendants  have  always  been  ready  and 
willing  and  still  are  ready  and  willing  to  deliver  the  said  notes  to  the  plaintiff,  but  he 
has  wholly  and  absolutely  refused  ever  to  accept  or  receive  the  same ;  and  all  con- 
ditions have  been  performed,  and  all  things  have  happened,  (fee,  necessary  in  that 
behalf  to  render  the  deed  valid  and  effectual  and  binding  on  all  the  creditors,  &c., 
and  the  plaintiff  became  and  was  and  is  bound  by  the  said  deed  as  if  he  had  been  a 
party  thereto  and  had  duly  executed  the  same. 

Demurrer,  and  joinder  therein. 

Thrupp,  in  support  of  the  demurrer.(a)2  The  deed  is  pleaded  as  a  trust  deed,  but 
there  is  no  trustee,  and  whether  [65]  it  be  a  trust  deed  or  a  composition  deed  it  is 
invalid.  First,  it  is  not  a  deed  of  which  a  dissentient  creditor  can  take  advantage, 
because  it  is  not  made  with  the  creditors  by  name,  but  only  with  the  several  persons 

(«)^  It  did  not  appear  whether  any  creditor  had  executed  the  deed. 
(a)2  Before  Pollock,  C.  B.,  Martin,  B.,  and  Brarawell,  B. 
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who  are  creditors,  and  the  plea  contains  no  averment  that  any  creditor  has  executed 
it.  It  is  an  inflexible  rule  that,  if  a  deed  be  inter  partes,  a  person  not  expressly 
named  as  a  party  cannot  sue  thereon,  even  though  the  deed  purports  to  be  made  for 
his  sole  advantage,  and  contains  an  express  covenant  with  him  to  perform  an  act  for 
his  benefit :  1  Chitty  on  Pleading,  p.  3,  7th  ed. :  Metcalfe  v.  Rycroft  (6  M.  &  Sel.  75). 
This  point  was  expressly  decided  in  Ex  parte  Cockhurn  (33  L.  J.  Bank.  17),  where  Lord 
Westbury,  C,  in  delivering  judgment  said  :  •'  It  is  clear  that  the  creditors  who  have 
not  executed  the  deed  cannot  sue  upon  the  covenant  of  the  debtor.  The  covenant 
is  with  the  parties  to  the  deed  of  the  second  and  third  parts,  and  as  the  deed  is 
between  parties  no  person  who  is  not  a  party  can  sue  upon  the  covenant."  [Martin,  B. 
I  apprehend  that  a  non-executing  creditor  might  sue  on  this  deed  if  he  averred  in  the 
declaration  that  he  was  a  creditor.  In  Metcalfe  v.  Rycroft  the  covenant  was  with  the 
*'  several  persons  whose  hands  and  seals  were  set  and  subscribed,"  being  creditors  :  so 
that  unless  a  creditor  executed  the  deed  he  was  no  party  to  the  covenant.  Bramwell,  B. 
A  covenantee  who  has  not  executed  the  deed,  may  sue  upon  it.  In  Rose  v.  Poulton 
(2  B.  &  Adol.  822,  830)  Parke,  B.,  said :  "  In  Clement  v.  Henley  (2  Roll.  Abridg. 
tit.  '  Faits  '  (F.),  2)  it  was  held  too  clear  for  argument,  that  if  an  indenture  of  charter- 
party  is  made  between  A.  and  B.  on  the  one  part,  and  C.  and  D.  on  the  other,  and 
there  are  covenants  on  each  side,  and  A.  alone  seals  on  the  one  part,  and  C.  and  D.  on 
the  other,  but  it  is  expressed  [66]  throughout  the  indenture  that  A.  and  B.  covenant  and 
are  covenanted  with,  in  such  a  case  A.  and  B.  may  join  in  an  action  against  C.  and  D. 
for  breach  of  one  of  the  covenants."]  Secondly,  the  deed  contains  an  absolute  release 
in  consideration  of  the  covenant  by  the  surety  to  pay  the  composition.  There  is  no 
provision  that  the  release  shall  be  void  if  the  composition  is  not  paid  ;  so  that  the 
creditors  are  made  to  renounce  all  their  rights  against  the  debtor,  and  have  no  remedy 
except  on  the  covenant  of  a  third  party.  In  Clapham  v.  Atkinson  (4  B.  &  S.  722)  the 
payment  of  the  composition  was  a  condition  precedent  to  the  obligation  to  release 
the  debtor.  There  is  no  case  in  which  a  composition  deed  has  been  held  valid  which 
contained  an  absolute  release  of  all  actions  and  suits  which  the  creditors  "  now  have, 
or  may,  can,  or  ought  to  have  "  against  the  debtor.  In  Hidson  v.  Barclay  (ante,  p.  9) 
there  was  merely  a  covenant  not  to  sue,  for  the  purpose  of  keeping  alive  the  debt.  It 
is  unreasonable  that  the  plaintiff  should  give  the  debtor  an  immediate  unqualified 
release  in  consideration  of  the  mere  covenant  of  a  stranger  to  pay  in  futuro.  Besides, 
the  deed  recites  that  the  notes  have  been  delivered  to  the  creditors,  so  that  if  the 
plaintiff"  assented  to  the  deed  he  would  be  bound  by  the  recital,  and  although  he  never 
got  the  notes  his  debt  would  be  released.  It  is  doubtful  whether  the  legislature 
intended  that  these  deeds,  although  statutably  binding,  should  be  pleaded  in  bar  of  an 
action.  [Martin,  B.  In  Clapham  v.  Atkinson  (4  B.  &  S.  722)  the  Court  of  Queen's 
Bench  held  that  the  deed  might  be  pleaded.] 

Hayes,  Serjt.,  in  support  of  the  plea.  A  party  to  a  deed  need  not  be  described 
by  his  Christian  or  surname  ;  any  description  by  which  he  can  be  identified  is  sufficient. 
Commissioners  empowered  by  act  of  parliament  to  sue  and  be  sued  are  never  described 
in  a  deed  by  their  individual  [67]  names.  Vernon  v.  Jefferys  (2  Stra.  1146)  and  Petrie 
v.  Bury  (3  B.  &  C.  353)  are  authorities  that  a  covenantee  may  sue  although  he  has 
not  executed  the  deed.  The  real  ground  of  the  decision  in  Ex  parte  Cockhurn  was  that 
all  the  creditors  did  not  obtain  equal  advantages  under  the  deed,  since  those  who 
executed  it  would  get  the  composition  money,  whilst  the  others  not  named  in  the 
schedule  would  have  to  rely  on  a  bare  covenant.  By  this  deed  all  the  creditors  are 
placed  on  a  perfect  equality.  The  plea  shews  that  the  notes  have  been  tendered  to 
the  plaintiff. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.  This  is  another  case  in  which  a  deed  is  pleaded,  said  to  be  binding 
on  the  plaintiff  under  the  provisions  of  the  Bankruptcy  Act,  1861,  though  not 
executed  by  him.  It  is  a  deed  by  which  the  debtors  assign  all  their  property  to  a 
person,  who,  with  them,  covenants  with  the  creditors  to  pay  them  6s.  8d.  in  the 
pound  in  two  instalments  by  promissory  notes ;  and  it  contains  an  absolute  release  by 
the  creditors. 

It  was  objected  there  was  no  trustee.  But  this  is  not  necessary.  The  deed  is 
"  between  the  debtor  and  his  creditors,"  which  are  the  words  of  the  statute. 

Then  it  was  objected  that  the  deed  recited  the  notes  had  been  delivered  to  the 
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creditors,  and  that  if  the  plaintiff  was  bound  by  the  deed  he  was  bound  by  this 
recital,  and  so  could  not  get  the  notes  and  yet  had  released  the  debt.  But  the 
recital  cannot  mean  that  the  notes  have  been  delivered  to  non-assenting  creditors  ; 
for,  if  so,  it  would  mean  they  had  been  delivered  to  those  who  had  refused  to  take 
them,  which  is  absurd.  The  plaintiff  can  get  them,  [68]  and  if  they  are  not  delivered 
to  him,  has  his  remedy  on  the  covenant,  which  is  a  covenant  to  pay  the  composition 
in  manner  "  hereinbefore  mentioned  ; "  and  that  includes  the  making  and  delivery  of 
the  notes  as  well  as  their  subsequent  payment. 

We  cannot  therefore  see  any  objection  to  this  deed,  and  give  judgment  for  the 
defendants. 

Judgment  for  the  defendants. 

Symons  and  Others  v.  George  and  Others.  May  5,  1864. — A  debtor  by  deed, 
in  the  form  given  by  Schedule  D.  of  the  Bankruptcy  Act,  1861,  conveyed  his 
estate  and  effects  to  trustees.  The  deed  was  executed  by  the  debtor,  the  trustees, 
and  a  creditor,  and  registered  under  the  Act.  The  assent  of  creditors  required  by 
the  1 92nd  section  was  not  obtained.  Possession  of  the  goods  conveyed  by  the  deed 
was  given  to  the  trustees  on  the  day  the  deed  was  executed.  After  execution  and 
before  registration  a  fi.  fa.  issued  at  the  suit  of  a  judgment  creditor  under  which 
the  goods  comprised  in  the  deed  were  seized  in  execution.  Held,  that  the  trusts 
of  this  deed  were  not  impossible,  and  that  the  deed  was  therefore  not  void  as 
agftinst  creditors  under  the  13  Eliz.  c.  5. — And  per  Pollock,  C.  B.,  Bramwell,  B., 
and  Pigott,  B.,  the  deed  was  within  section  194  of  the  Bankruptcy  Act,  1861 ; 
and  section  197  subjects  all  such  deeds,  when  registered,  to  the  jurisdiction  of 
the  Court  of  Bankruptcy. 

[S.  C.  33  L.  J.  Ex.  231 ;  10  Jur.  (N.  S.)  637 ;  12  W.  R.  827  ;  10  L.  T.  424  : 

affirmed  p.  996,  post.] 

This  was  an  interpleader  issue  to  try  whether  certain  goods  seized  by  the  sheriff 
of  Herefordshire  under  a  writ  of  fi.  fa.,  tested  the  14th  of  January,  1864,  and  issued 
at  the  suit  of  the  defendants  against  the  goods  of  John  Cooke,  were  at  the  time  of 
seizure  the  property  of  the  plaintiffs  as  against  the  defendants. 

At  the  trial,  before  Keating,  J.,  at  the  Herefordshire  Spring  Assizes,  1864,  the 
following  deed  was  put  in  evidence  by  the  plaintiffs : — 

"  This  deed  made  the  5th  day  of  January,  1 864,  between  John  Cooke,  of  &c.,  and 
Thomas  George  Symons,  of  &c.,  and  Henry  Strong,  of  &c.,  on  behalf  of  and  with  the 
assent  of  the  undersigned  creditors  of  the  said  John  Cooke,  witnesseth  that  he  the 
said  John  Cooke  hereby  conveys  all  his  [69]  estate  and  effects  to  the  said  Thomas 
George  Symons  and  Henry  Strong  absolutely,  to  be  applied  and  administered  for 
the  benefit  of  the  creditors  of  the  said  John  Cooke,  in  like  manner  as  if  the  said  John 
Cooke  had  been  at  the  date  hereof  duly  adjudged  bankrupt.     In  witness  whereof,"  &c. 

The  plaintiffs  were  the  trustees  mentioned  in  this  deed.  It  wsis  proved,  on  behalf 
of  the  plaintiffs,  that  the  deed  had  been  duly  executed  on  the  5th  of  January,  1864, 
by  John  Cooke,  the  plaintiff,  and  one  George  Strong ;  and  that  George  Strong  and 
the  plaintiff  Thomas  George  Symons  were  creditors  of  Cooke.  The  deed  had  been 
registered  in  the  Court  of  Bankruptcy,  on  the  2nd  of  February,  1864,  in  accordance 
with  the  provisions  of  the  Bankruptcy  Act,  1861. 

It  was  also  proved  that  on  the  5th  of  January,  1864,  possession  of  the  goods 
conveyed  by  the  said  deed,  or  intended  so  to  be,  was  given  to  Edward  Brinsford  on 
behalf  of  the  plaintiffs,  and  that  he  remained  in  possession  until  the  15th  day  of 
January,  1864,  when  the  goods  were  seized  in  execution  at  the  suit  of  the  defendants 
under  the  fi.  fa.  mentioned  in  the  interpleader  issue. 

On  this  evidence  it  was  objected  on  behalf  of  the  defendants,  who  gave  no 
evidence,  that  the  deed  did  not  operate  to  pass  the  debtor's  property  to  the  plaintiffs, 
inasmuch  as  it  purported  to  be  a  conveyance  or  assignment  under  the  192nd  and  200th 
sections  of  the  24  &  25  Vict.  c.  134,  and  the  several  requisitions  of  the  192nd  section 
of  the  said  statute  (particularly  that  as  to  the  consent  of  the  requisite  proportion  in 
number  and  value  of  the  creditors)  had  not  been  proved  to  have  been  complied  with  : 
that  the  deed  was  therefore  not  one  within  the  197th  section  of  the  Act,  and  the  Court 
of  Bankruptcy  had  no  jurisdiction  under  that  section  or  otherwise  with  respect  to  it : 
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that  the  trust  expressed  in  the  deed  could  not  therefore  be  carried  out  according  to 
the  intention,  and  was  void ;  and  [70]  the  deed  was  in  point  of  law  a  mere  voluntary 
conveyance  without  consideration,  and  void  as  against  creditors. 

The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  reserving 
leave  to  the  defendants  to  move  to  set  aside  that  verdict  and  enter  it  for  them,  if  the 
Court  should  be  of  opinion  that  the  defendants  were  entitled  to  the  verdict. 

W.  H.  Cooke,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly,  on 
the  ground  that  the  evidence  adduced  at  the  trial  did  not  entitle  the  claimants  to  a 
verdict ;  against  which 

Huddleston  and  Matthews  appeared  to  shew  cause. 

The  Court  however  called  upon 

Gray  and  Cleave  (W.  H.  Cooke  with  them)  to  support  the  rule.  The  objection 
to  the  deed  is  that  the  trust  cannot  be  carried  out,  and  consequently  the  deed  is,  under 
the  13  Eliz.  c.  5,  a  voluntary  conveyance  without  consideration  and  void  as  against 
creditors.  The  deed  is  in  the  form  given  in  Schedule  (D.)  of  the  Bankruptcy  Act, 
1861,  under  which  statute  it  clearly  was  intended  to  operate.  But  the  deed  cannot 
have  that  operation  ;  and  if  not  the  trust  cannot  be  carried  out,  because,  without  the 
powers  of  the  Bankruptcy  Act  and  the  assistance  of  the  Court  of  Bankruptcy,  no  such 
division  of  the  debtor's  estate  can  take  place  as  the  deed  contemplates.  First,  then, 
it  is  evident  that  the  deed  is  not  within  the  Bankruptcy  Act,  1861.  It  is  not  within 
sect.  192,  because  on  the  facts  proved  it  must  be  assumed  that  the  assent  of  the 
requisite  proportion  of  creditors  was  not  obtained.  It  is  not  within  sect.  197,  because 
that  section  is  confined  to  the  class  of  deeds  within  sect.  192.  But  if  the  deedbe  not 
within  sect.  197,  there  is  no  other  section  of  the  Act  which  can  [71]  give  the  Court 
of  Bankruptcy  jurisdiction  over  it.  The  deed  therefore  must  operate,  if  at  all,  at 
common  law.  But  at  common  law  that  division  which  the  deed  contemplates,  viz., 
a  division  similar  to  that  which  would  take  place  in  bankruptcy,  cannot  be  eff"ected. 
Thus,  if  property  be  made  over  to  a  creditor,  by  way  of  fraudulent  preference,  the 
trustees  could  not  recover  it,  though  it  would  be  otherwise  if  the  deed  operated  under 
the  Bankruptcy  Act:  Topping  v.  Keysell  (16  C.  B.  N.  S,  258).  At  common  law  the 
deed  would  not  operate  on  property  previously  seized  under  an  execution ;  under  the 
bankrupt  law  the  seizure  would  be  liable  to  be  defeated  till  perfected  by  sale.  In 
bankruptcy  the  proof  of  a  mortgagee  would  only  be  allowed  for  the  difference  between 
his  debt  and  the  sum  realized  on  sale  of  his  security ;  under  this  deed  a  mortgagee 
could,  without  giving  up  his  security,  claim  a  dividend  on  his  whole  debt :  Mason  v. 
Bogg  (2  My.  &  Cr.  443).  [Martin,  B.  It  may  be,  that  under  a  distribution  of  assets 
in  an  administration  suit  that  claim  would  be  allowed,  but  under  this  deed  the  trustees 
are  to  administer  the  estate  as  if  the  dfibtor  had  been  adjudged  a  bankrupt.]  Suppose 
the  mortgage  deed  contained  no  power  of  sale,  the  security  could  not  then  be  realized 
as  it  would  in  bankruptcy.  [Martin,  B.  The  trustees  of  this  deed  would  be  owners 
of  the  equity  of  redemption,  and  they  would  have  power  to  deal  with  it.]  A  bankrupt's 
surety  can  prove  against  his  estate,  but  he  could  not  claim  as  a  creditor  under  this 
deed.  [Martin,  B.  Probably  not,  unless  by  an  equitable  construction  of  the  word 
creditor.]  So,  again,  debts  payable  at  a  future  time  and  debts  payable  on  a  con- 
tingency are  in  bankruptcy  admitted  to  proof.  The  landlord  of  a  bankrupt  can 
distrain  for  a  year's  rent  only ;  this  deed  puts  no  restriction  on  the  right  to  distrain. 
Mutual  credits  could  not  be  set  off  under  this  deed  as  in  bankruptcy.  Priorities, 
recognised  under  the  bankrupt  law,  as  [72]  for  instance  in  the  case  of  a  Friendly 
Society,  could  not  be  recognised  here.  The  provision  of  the  bankrupt  law  which 
relates  to  reputed  ownership  could  not  be  applied.  [Bramwell,  B.  Suppose  the 
debtor  could  be  sworn,  he  would  most  probably  say  that  none  of  these  difficulties 
exist  in  his  case.  If  they  exist,  the  burden  of  proving  them  lies  on  the  defendants. 
The  question  is  not  one  of  fact :  it  arises  on  the  terms  of  the  deed.  The  language  of 
the  deed  evidences  the  intention  that  it  should  only  operate  conditionally  on  the 
requisite  assents  being  obtained  as  strongly  as  if  the  deed  had  been  delivered  as  an 
escrow.     They  also  referred  to  sects.  70,  198  and  200. 

Huddleston  (Matthews  with  him)  shewed  cause.  First :  the  deed  is  valid  under 
the  Bankruptcy  Act,  1861,  though  not  binding  on  dissentient  creditors.  The  argu- 
ment on  the  other  side  proceeds  on  the  assumption  that  the  197th  section  is  confined 
to  the  class  of  deeds  which  comply  with  the  conditions  of  the  192nd  section.  But 
the  words  in  the  197th  section,  "From  and  after  the  registration  of  every  such  deed," 
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must,  if  construed  grammatically,  refer  to  "  every  deed  whatsoever  "  comprised  in  and 
registered  under  the  194th  section.  This  is  a  deed  plainly  within  the  first  branch  of 
the  194th  section.  He  was  proceeding  to  argue  that  the  deed  was  also  valid  at 
common  law,  when  he  was  stopped  by  the  Court. 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  should  be  discharged.  After 
hearing  Mr.  Gray's  argument  I  certainly  thought  that  the  language  of  this  deed 
afforded  some  ground  for  his  contention,  viz.,  that  the  parties  to  the  deed  must 
have  intended  that  it  should  not  operate  until  the  assent  of  the  proportion  of  creditors 
required  by  the  192nd  section  had  been  obtained.  But  a  reference  to  the  language  of 
the  194th  and  197th  sections  shews  that  every  deed  [73]  within  the  operation  of  the 
194th  section,  whether  assented  to  by  the  proportion  of  creditors  required  by  the 
192nd  section  or  not,  must  be  registered,  and  when  registered  is  under  the  control  of 
the  Court  of  Bankruptcy. (a)  And  that  construction  appears  to  me  to  remove  all 
difficulty. 

Martin,  B.  I  am  of  the  same  opinion,  but  not  quite  upon  the  same  grounds. 
If,  indeed,  the  jury  had  found  that,  when  this  deed  was  executed,  the  real  intention 
of  the  parties  was  that  it  should  only  come  into  operation  if  the  clauses  of  the  Bank- 
ruptcy Act  were  complied  with,  or  in  other  words  that  this  deed  was  delivered  as  an 
escrow,  I  should  then  consider  that  the  deed  had  failed,  since  that  condition  was  not 
performed.  But  neither  here  nor  at  the  trial  was  any  objection  made  on  the  ground 
that  that  question  was  not  submitted  to  the  jury.  The  deed  was  assumed  to  have 
been  delivered  absolutely  by  the  assignor,  and  the  objection  made  to  it  was  that  its 
trusts  could  not  be  executed,  and  consequently  that,  under  the  13  Eliz.  c.  5,  it  was  as 
against  creditors  without  consideration  and  void.  That  argument  appears  to  me 
without  foundation.  The  owner  of  property  has  a  right,  where  the  bankrupt  laws 
do  not  interfere,  to  transfer  his  property  for  the  benefit  of  creditors,  and  to  select, 
exclude,  and  prefer  particular  creditors  as  he  may  think  fit.  No  doubt,  if  the  trusts 
were  impossible,  the  deed  would  be  void  as  against  creditors.  But  under  this  deed 
the  estate  and  effects  of  the  debtor  are  directed  to  be  applied  and  administered  for 
the  benefit  of  his  creditors  in  like  manner  as  if  the  debtor  had  been  adjudged  bank- 
rupt. This  direction  is  perfectly  clear,  and  in  all  probability  the  difficulties  which  it 
has  been  suggested  might  arise  in  carrying  it  out  have  no  existence.  The  debtor 
says :  [74]  "  I  am  insolvent.  My  wish  is  that  the  trustees  of  this  deed,  upon  ascer- 
taining the  individuals  for  whose  benefit  the  trust  is  created,  shall  administer  my 
estate  as  it  would  be  administered  if  all  the  creditors  had  proved  their  debts  under 
a  bankruptcy."  And  so  far  from  thinking  that  an  improper  direction,  I  consider  it 
just  the  direction  which  a  person  who  is  insolvent  ought  to  make. 

Bramwell,  B.  I  am  of  the  same  opinion.  If  the  defendants'  counsel  could  have 
shewn  that  the  trusts  of  this  deed  were  impossible,  I  should  have  thought  they  were 
entitled  to  succeed.  The  way  in  which  they  proposed  to  do  that  was  by  shewing  that 
the  deed  states  in  terms  that  the  estate  is  to  be  administered  in  accordance  with  the 
provisions  of  the  Bankruptcy  Act,  and  that  there  might  possibly  be  some  creditors 
so  situated  that  no  such  administration  could  take  place.  It  was  said,  for  instance, 
that  a  Friendly  Society  might  be  a  creditor.  But  if  no  Friendly  Society  be  a  creditor, 
must  the  deed  recite  that  circumstance  to  shew  that  the  trusts  are  possible?  A  deed 
made  between  a  debtor  and  his  creditors  must  be  valid  with  reference  to  those  who 
are  his  creditors,  and  must  not  be  assailed  as  an  abstract  instrument  made  with  refer- 
ence to  all  mankind.  Again,  from  the  language  of  the  194th  and  197th  sections,  it 
does  seem  that,  although  this  deed  is  not  binding  on  non-assenting  creditors,  its  trust 
may  be  administered  under  the  provisions  of  the  Bankruptcy  Act  and  with  the  assistance 
of  the  Court  of  Bankruptcy.  I  should  have  been  glad  to  hear  how  the  defendants' 
counsel  dealt  with  this  point;  but  the  194th  section  was  not  referred  to  in  their 
argument. 

The  other  question  was  one  of  fact.  The  parties,  no  doubt,  may  have  intended 
that  the  deed  should  not  operate  unless  the  proportion  of  creditors  required  by  the 
192nd  section  assented  to  it.  But  on  the  face  of  the  deed  that  intention  [75]  does 
not  appear ;  and,  if  that  really  were  the  intention,  it  was  for  the  defendants  to  prove, 
not  for  the  plaintiffs  to  negative  it. 

(a)  But  see  the  remarks  of  the  Lord  Chancellor  in  Ex  parte  Morgan,  In  re 
fFoodhouse,  1  De  Gex,  J.  &  S.  288,  301. 
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PiGOTT,  B.  I  also  think  this  deed  good  at  common  law.  I  should,  indeed,  have 
thought  the  defendants'  counsel  were  right  if  they  could  have  made  out  that  the 
trusts  were  impossible.  They  did  not  however  even  make  out  that  the  trusts  were 
difficult ;  but  only  that  by  possibility  they  might  be  difficult. 

As  to  the  other  point,  from  the  language  of  the  194th  and  197th  sections  it  does 
not  seem  that  this  deed  is  invalid  under  the  Bankruptcy  Act.  In  the  case  of  Hodgson 
V.  fVightman  (1  H.  &  C.  810,  818)  Wilde,  B.,  expressed  an  opinion  that  the  legislature 
intended  deeds  within  section  194  to  be  binding  under  the  Bankruptcy  Act  as  well  as 
deeds  within  section  192.  Why  should  they  not?  The  Act  intended  that  the  form 
of  these  deeds  should  be  general,  and  that  they  should  be  construed  with  reference 
to  the  clauses  of  the  Act,  and  this  deed  is  in  a  form  which  the  Act  prescribes. 

Rule  discharged. 

HuxHAM,  Appellant,  and  Wheeler,  Respondent.  April  20,  1864. — The  right  by 
custom,  prescription,  or  charter  to  sell  beer  at  fairs  without  an  excise  retail 
licence  is  abrogated  by  the  25  &  26  Vict.  c.  22,  s.  12. 

[S.  C.  33  L.  J.  M.  C.  153;  10  Jur.  (N.  S.)  545;  12  W.  R.  713;  10  L.  T.  342.] 

Case  stated  by  justices  of  the  peace  for  the  city  of  Gloucester,  for  the  opinion 
of  this  Court,  under  the  20  &  21  Vict.  c.  43  (so  far  as  material),  as  follows : — 

On  the  16th  November,  1863,  the  appellant,  an  officer  of  excise,  preferred  an 
information,  under  the  4  &  5  Wm.  4,  c.  85,  s.  17, (a)  at  a  Petty  Session  for  the  city 
of  Gloucester,  [76]  against  the  respondent  for  selling  beer  by  retail  to  be  drank  in 
the  house  where  sold  without  having  an  excise  retail  licence. 

On  behalf  of  the  appellant  it  was  proved  that,  on  the  12th  October,  1863,  one 
J.  Barth,  an  officer  of  excise,  went  to  the  house  of  the  respondent  in  the  hamlet  of 
Burton  St.  Michael,  in  the  city  of  Gloucester  (the  door  of  which  was  open),  and  asked 
the  respondent  for  a  glass  of  beer,  which  he  brought;  and  that  the  said  J.  Barth 
drank  it  in  the  said  house,  and  paid  the  respondent  l|d,  for  it;  and  it  was  also  proved 
that  the  respondent  had  no  licence  to  sell  beer  on  or  off  the  premises. 

The  appellant  admitted  that  a  mop  or  hiring  fair  was  then  being  held  in  the  street 
in  which  the  respondent  lived. 

(The  case  then  set  out  the  1 1  Geo.  4  &  1  Wm.  4,  c.  64,  ss.  7,  29,  and  the  4  &  5 
Wm.  4,  c.  85,  ss.  11,  17.) 

On  the  part  of  the  respondent,  it  was  admitted  that  beer  was  sold  by  him  on  his 
premises  on  the  day  named,  and  that  he  had  no  licence  to  sell  beer  on  or  off  the 
premises ;  but  it  was  alleged  that  the  respondent  was  entitled  to  sell  beer  by  retail 
at  and  during  a  fair  annually  held  in  Barton  Street,  Gloucester,  on  the  28th  and  29th 
September,  and  the  [77]  following  Monday,  the  same  being  mop  or  hiring  days,  and 
that  such  custom  had  prevailed  since  the  grant  hereafter  mentioned. 

It  was  proved,  on  behalf  of  the  respondent,  that  in  the  reign  of  Edward  the  Third 
a  grant  was  made  of  the  manor  and  lordship  of  Dudstone  and  King's  Regis  to  the 
Abbot  of  St.  Peter,  Gloucester,  with  a  right  to  hold  fairs  and  mops ;  and  that  such 
fairs  and  mops  were  held  from  that  time  down  to  the  reign  of  Charles  the  Second, 
when  a  grant  of  the  manor  was  made  to  the  Corporation  of  the  city  of  Gloucester, 
with  all  the  rights,  privileges  and  immunities  belonging  thereto;  and  it  was  also 

(a)  Sect.  17  enacts:  "That  every  person  not  being  duly  licensed  to  sell  beer, 
cider,  and  perry  as  the  keeper  of  a  common  inn,  alehouse,  or  victualling  house,  who 
shall  sell  any  beer  or  cider  or  perry  by  retail,  not  to  be  drank  or  consumed  in  or  upon 
the  house  or  premises  where  sold,  without  having  an  excise  retail  licence  in  force 
authorizing  him  so  to  do,  shall  forfeit  101. ;  and  every  person  not  being  duly  licensed 
to  sell  beer,  cider,  and  perry  as  the  keeper  of  a  common  inn,  alehouse,  or  victualling 
house,  who  shall  sell  any  beer,  cider,  or  perry  by  retail,  to  be  drank  or  consumed  in 
or  upon  the  house  or  premises  where  sold,  without  having  an  excise  retail  licence  in 
force  authorizing  him  so  to  do,  whether  such  person  shall  or  shall  not  be  licensed  to 
sell  beer  to  be  drank  or  consumed  off  the  premises  where  sold,  shall  forfeit  201. ;  which 
said  penalties  shall  be  sued  for  and  recovered,  mitigated  and  applied,  by  the  same 
means  and  under  the  same  provisions  as  any  other  penalty  may  be  sued  for  and 
recovered,  mitigated  and  applied,  under  any  law  or  laws  of  excise." 
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proved  that  these  rights  were  con6rraed  by  a  charter  of  Charles  the  Second,  granted 
in  1672,  which  states  as  follows: — "We  do  grant,  approve,  ratify  and  confirm  to  the 
aforesaid  mayor,  &c.,such  and  the  like  fairs,  marts,  markets,  customs,  liberties,  franchises, 
immunities,  exemptions,  &c.,  and  to  tbeir  successors  for  ever." 

Evidence  was  given  by  old  inhabitants  that  the  fairs  had  been  held  in  G-loucester 
for  sixty  years  and  upwards,  and  that  during  that  time  beer  had  been  sold  during  the 
fairs  and  mops  without  a  licence  by  persons  living  in  Barton  Street,  the  place  where 
such  fairs  have  been  usually  held. 

It  was  contended,  on  behalf  of  the  appellant,  that  the  12th  section  of  the  25  &  26 
Vict.  c.  22  repealed  whatever  right  the  respondent  had  to  sell  beer  by  retail  without 
a  licence  by  virtue  of  the  saving  clause  in  the  11  Geo.  4  &  1  Wm.  4,  c.  64,  and  that 
therefore  the  justices  ought  to  convict  the  respondent. 

(The  case  then  set  out  the  12th  section  (post,  p.  79)  of  the  25  &  26  Vict.  c.  22.) 

The  justices  dismissed  the  information  on  the  ground  that  the  respondent  was 
entitled  by  prescriptive  right  and  [78]  by  charter  to  sell  beer  by  retail  without  an 
excise  retail  licence ;  and  that  such  right  was  not  taken  away  by  the  25  &  26  Vict, 
c.  22,  s.  12,  or  by  any  of  the  said  Acts, 

The  appellant  contended  that  this  decision  was  erroneous  in  point  of  law,  whereupon 
the  justices  stated  this  case,  and  decided,  if  the  Court  of  Exchequer  should  be  of  opinion 
that  the  information  had  been  wrongfully  dismissed,  the  respondent  should  be  convicted 
in  the  mitigated  penalty  of  51. 

Locke  (Welsby  with  him),  for  the  appellant.  Previously  to  the  11  Hen.  7,  c.  2, 
any  person  might  sell  beer  anywhere.  The  5th  section  of  that  Act  authorized  justices 
of  the  peace  "  to  reject  and  put  away  common  ale  selling  in  towns  and  places  where 
they  shall  think  convenient."  The  5  &  6  Edw.  6,  c.  25,  which  imposed  further  restric- 
tions on  the  common  selling  of  ale  and  beer,  by  sect.  6  provided,  *'  that  in  such  towns 
and  places  where  any  fair  or  fairs  shall  be  kept,  that  for  the  time  only  of  the  same 
fair  or  fairs  it  shall  be  lawful  for  every  person  and  persons  to  use  common  selling  of 
ale  or  beer  in  booths  or  other  places  there,  for  the  relief  of  the  king's  subjects  that 
shall  repair  to  the  same,  in  such  like  manner  and  sort  as  hath  been  used  or  done  in 
time  passed."  This  right  was  preserved  by  the  36th  section  of  the  9  Geo.  4,  c.  61, 
which  repealed  the  5  &  6  Edw.  6,  c.  25,  and  other  statutes  relating  to  the  sale  of  beer. 
The  11  Geo.  4  &  1  Wm.  4,  c.  64,  s.  7,  imposed  a  penalty  of  201.  on  any  person,  not 
being  licensed  to  sell  beer  as  the  keeper  of  a  common  inn,  ale  house,  or  victualling 
house,  who  should  sell  any  beer  by  retail  without  having  an  excise  retail  licence ;  but 
section  29  provided  that  nothing  in  that  Act  contained  should  "  prohibit  any  person 
from  selling  beer  in  booths  or  other  places  at  the  time  and  within  the  limits  of  the 
ground  or  place  in  or  upon  which  is  holden  [79]  any  lawful  fair,  in  like  manner  as 
such  person  was  authorized  to  do  before  the  passing  of  this  Act."  That  Act  was 
amended  by  the  4  &  5  Wm.  4,  c.  85,  the  17th  section  (ante,  p.  75)  of  which  imposed 
a  penalty  of  201.  "  upon  every  person  not  being  duly  licensed  to  sell  beer,  cider  and 
perry  as  the  keeper  of  a  common  inn,  ale  house,  or  victualling  house,  who  shall  sell 
any  beer,  cider  or  perry,  by  retail  to  be  drank  or  consumed  in  or  upon  the  house  or 
premises  where  sold,  without  having  an  excise  retail  licence  in  force  authorizing  him 
80  to  do."  It  is  admitted  that  the  respondent  sold  beer  to  the  appellant  to  be  drunk 
on  the  premises  where  sold,  without  having  an  excise  retail  licence,  therefore  he  is 
liable  to  the  penalty  unless  he  can  shew  some  exemption.  But  the  exemption  formerly 
given  by  the  1 1  Geo.  4  &  1  Wm.  4,  c.  64,  s.  29,  is  now  taken  away  by  the  25  &  26 
Vict.  c.  22,  s.  12,  which  enacts  that  "so  much  of  any  Act  as  permits  the  sale  of  beer, 
spirits  or  wine,  at  fairs  or  races  without  an  excise  licence,  shall  be  and  the  same  is 
hereby  repealed."     The  justices  were  therefore  wrong  in  dismissing  the  information. 

J.  J.  Powell  (G.  Evans  with  him),  for  the  respondent.  The  defendant  has  a 
prescriptive  right  to  sell  beer  without  a  licence  in  his  house  during  fairs.  [Martin,  B. 
He  was  entitled  by  virtue  of  the  exemption  in  the  5  &  6  Edw.  6,  c.  25,  and  subsequent 
Acts.]  The  11  Geo.  4  &  1  Wm.  4,  c.  64,  s.  29,  did  not  permit  persons  to  sell  beer 
without  an  excise  licence  at  places  where  fairs  were  held,  but  it  prohibited  all  persons 
from  selling  beer  without  a  licence  except  persons  having  a  right  to  sell  it  at  places 
where  fairs  were  held.  [Martin,  B.  If  a  statute  in  general  terms  forbids  the  doing 
a  certain  act,  and  then  says  that  certain  persons  may  lawfully  do  it  under  certain 
circumstances,  they  are  permitted  to  do  it.]  The  Act  does  not  permit  unless  it 
operates  in  [80]  some  way  on  the  status  of  the  individual.     [Pollock,  C.  B.     If  the 
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25  &  26  Vict.  c.  22,  s.  12,  has  not  abolished  the  right  to  sell  beer  at  fairs  without  a 
licence,  what  is  its  effect?  Perhaps  its  meaning  would  have  been  more  clear  if  the 
language  had  been  "so  much  of  any  Act  as  permits  or  creates  an  exemption  from  the 
prohibition  to  sell  beer  at  fairs  without  a  licence,  shall  be  repealed."]  If  the  legislature 
had  intended  it  to  apply  to  a  case  like  this,  they  would  have  gone  on  to  say,  "  any 
usage  or  custom  notwithstanding."  The  general  permission  given  by  the  1 1  Geo.  4 
&  1  Wm.  4,  c.  64,  to  sell  beer  by  retail  in  England,  does  not  supersede  the  custom 
of  a  borough  that  no  person  shall  carry  on  the  trade  of  an  ale  house  keeper  therein 
who  is  not  a  burgess  :  The  Mayor,  &c.,  of  Leicester  v.  Burgess  (5  B.  &  Adol.  246).  Here 
the  respondent  does  not  sell  beer  by  virtue  of  the  exception,  it  only  exempts  him  from 
the  penalty.  In  Rex  v.  Pugh  (1  Doug.  188)  it  was  held  that  the  statutes  relating  to 
juries,  being  affirmative,  did  not  take  away  a  prior  immemorial  exemption  from  serving 
on  them.  It  is  incumbent  on  the  appellant  to  establish,  without  doubt,  that  the  statutes 
have  abolished  a  custom  which  has  prevailed  for  so  many  years :  Eegina  v.  Archdall 
(8  A.  &E.  281). 

Pollock,  C.  B.  I  am  of  opinion  that  the  decision  of  the  justices  must  be  reversed. 
In  construing  an  act  of  parliament,  when  the  intention  of  the  legislature  is  not  clear, 
we  must  adhere  to  the  natural  import  of  the  words ;  but  when  it  is  clear  what  the 
legislature  intended,  we  are  bound  to  give  eflfect  to  it  notwithstanding  some  apparent 
deficiency  in  the  language  used.  I  think  that  in  this  case  there  is  no  difficulty  in 
ascertaining  the  meaning  of  the  legislature.  No  doubt,  when  a  statute  prohibits  all 
persons  from  selling  [81]  beer,  but  at  the  same  time  provides  that  the  prohibition  shall 
not  apply  to  persons  who  have  theretofore  sold  it  at  fairs,  that  is  not  grammatically 
the  same  thing  as  permitting  them  to  sell  it,  for  they  continue  to  sell  by  reason  of 
their  original  power,  which,  strictly  speaking,  has  never  been  taken  away.  But  I 
cannot  agree  that,  where  one  clause  of  an  act  of  parliament  takes  away  the  right  to 
sell  beer,  and  another  allows  it,  the  sale  is  in  no  sense  permitted  by  the  Act.  When 
we  find  in  the  25  &  26  Vict.  c.  22,  s.  12,  language  to  which  no  other  meaning  can  be 
assigned  than  this,  "  We  intend  to  repeal  all  the  clauses  of  any  Act  which  permits 
the  sale  of  beer  without  a  licence,"  that  implies  that  the  legislature  meant  to  include 
those  clauses  which  create  an  exemption  from  the  prohibition.  We  ought  to  give  a 
reasonable  meaning  to  the  words  used ;  and  not  weigh  syllables  so  as  to  prevent  the 
statute  having  that  operation  which  the  legislature  intended  because  there  is  some 
grammatical  difficulty.  I  agree  with  the  rest  of  the  Court  that  there  can  be  no  doubt 
as  to  the  intention  of  the  legislature. 

For  these  reasons  I  think  that  the  appeal  should  be  allowed  and  the  decision  of 
the  justices  reversed. 

Martin,  B.  I  am  of  the  same  opinion.  The  real  question  is,  what  is  the  meaning 
of  the  12th  section  of  the  25  &  26  Vict.  c.  22?  I  agree  that  there  is  imperfection 
in  its  language,  but  we  must  ascertain  to  the  best  of  our  judgment  what  the  legislature 
meant  by  the  words  they  have  used. 

Now,  the  origin  of  an  excise  licence  for  the  general  sale  of  beer  by  retail  is  the 
statute  11  Geo.  4  &  1  Wm.  4,  c.  64.  That  Act  passed  in  the  year  1830,  and  there- 
fore the  general  sale  of  beer  by  retail  cannot  be  referred  to  any  common  law  right, 
but  is  a  parliamentary  permission  [82]  depending  on  the  obtaining  an  excise  licence 
under  that  Act.  The  1st  section  enables  all  persons  who  shall  obtain  a  licence,  to  sell 
beer  by  retail  in  any  part  of  England,  in  any  house  specified  in  such  licence.  The 
2nd  section  enables  any  person,  being  a  householder  (with  certain  exceptions),  to 
obtain  an  excise  licence  for  that  purpose.  The  7th  section  provides  that  "if  any 
person,  not  being  duly  licensed  to  sell  beer  as  the  keeper  of  a  common  inn,  ale  house 
or  victualling  house,  shall  sell  any  beer  by  retail  without  having  an  excise  retail 
licence,"  he  shall  forfeit  201.  If  that  Act  had  stood  alone,  no  person  could  have  sold 
beer  without  a  licence,  notwithstanding  there  M'as  formerly  some  privilege  or  custom 
in  particular  places.  The  Act  having  created  a  power  to  sell  beer  which  did  not 
before  exist,  required  all  persons  desirous  of  selling  it  to  take  out  and  pay  for  a  licence 
for  the  purpose  of  contributing  to  the  revenue  of  the  state ;  but  it  is  evident  from  the 
Act  that  in  certain  places  a  custom  prevailed  of  selling  beer  at  fairs  without  a  licence, 
and  with  this  the  legislature  did  not  think  fit  to  interfere.  Accordingly  the  29th 
section  provides  that  nothing  in  that  Act  shall  "  prohibit  any  person  from  selling  beer 
in  booths  or  other  places  at  the  time  and  within  the  limits  of  the  ground  or  place  in 
or  upon  which  is  holden  any  lawful  fair,  in  like  manner  as  such  person  was  authorized 
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to  do  before  the  passing  of  this  Act."  Suppose  any  one  wished  to  frame  a  clause  by 
which  persons  might  be  permitted  to  sell  beer  at  fairs,  what  better  terms  could  he 
have  used?  The  7th  section  requires  all  persons  who  sell  beer  by  retail  to  take  out 
an  excise  retail  licence,  and  the  29th  section  says  that  nothing  in  the  Act  shall  prohibit 
any  person  from  selling  beer  in  booths  at  fairs.  If  any  one  were  asked  to  explain  the 
effect  of  the  latter  enactment,  what  more  reasonable  explanation  could  he  give  than 
that  by  virtue  of  [83]  it  persons  were  at  liberty  and  permitted  to  sell  beer  at  fairs  1 

Then  comes  the  25  &  26  Vict.  c.  22,  s.  12,  which  says  that  "so  much  of  any  Act 
as  permits  the  sale  of  beer,  spirits,  or  wine,  at  fairs  or  races,  without  an  excise  licence, 
shall  be  and  the  same  is  hereby  repealed."  It  is  argued  that  because  the  legislature 
has  used  the  word  "  permit,"  which  it  is  said  is  not  the  word  any  one  would  use  in 
speaking  of  a  person  "  not  prohibited  "  from  doing  an  act,  the  25  &  26  Vict.  c.  22,  s.  12, 
does  not  apply.  But  nothing  else  is  suggested  to  which  it  can  apply  :  and  it  seems 
to  me  that  the  exemption  claimed  ought  not  to  be  allowed ;  and  that  we  ought  to 
give  our  judgment  on  what  we  believe  to  be  the  meaning  and  intention  of  the 
legislature  expressed  in  the  words  used  in  the  Act. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  confess  I  cannot  agree  with  the 
objection  to  the  language  of  the  25  &  26  Vict.  c.  22,  s.  12 ;  and  I  doubt  whether  it 
is  not  strictly  accurate.  The  words  are  not  simpliciter:  "So  much  of  any  Act  as 
permits  the  sale  of  beer,  spirits  or  wine,  at  fairs  or  races,"  but  "  So  much  of  any  Act 
as  permits  the  sale  of  beer,"  &c.,  "  without  an  excise  licence."  Now,  surely  it  is  a 
correct  expression  to  say  that  the  11  Geo.  4  &  1  Wm.  4,  c.  64,  s.  29,  permitted  the 
sale  of  beer  at  fairs  without  an  excise  licence,  for  it  continued  the  permission  given 
by  the  common  law  to  any  person  to  sell  beer  at  fairs.  No  human  being  can  doubt 
what  the  legislature  meant  by  the  12th  section  of  the  24  &  25  Vict.  c.  22 ;  and  the 
only  meaning  which  can  be  attributed  to  the  language  used  is  that  contended  for 
by  the  appellant.  If  any  secondary  interpretation  coiiTd  be  put  on  the  word  "  permit," 
it  would  be  a  very  little  way  removed  from  its  primary  signification.  Suppose  the 
word  had  been  "  al-[84]-lows,"  I  do  not  think  there  would  have  been  any  material 
difference  between  that  and  "  permit." 

Martin,  B.,  stated  that  Pigott,  B.,  who  had  left  the  Court,  concurred  in  opinion 
that  the  decision  of  the  justices  ought  to  be  reversed. 

Determination  of  justices  reversed,(a) 

Gale  and  Another  v.  Bates.  April  20,  1864. — A  farm  lease  contained  a  covenant 
by  the  lessee  that  he  "should  not  nor  would,  during  the  last  year  of  the  term 
thereby  granted,  sell  or  remove  from  the  said  farm  and  lands  any  of  the  hay, 
straw  and  fodder,  which  should  arise  and  grow  on  the  said  farm  and  lands." 
Held,  that  the  prohibition  was  not  restricted  to  hay,  straw  and  fodder  which 
arose  and  grew  on  the  farm  in  the  last  year  of  the  term,  but  extended  to  that 
which  had  arisen  and  grown  at  any  time  during  the  term. 

{S.  C.  33  L.  J.  Ex.  235 ;  10  Jur.  (N.  S.)  734 ;  12  W.  E.  715 ;  10  L.  T.  304.] 

The  declaration  stated  that,  by  indenture,  the  plaintiffs  let  to  the  defendant  a  farm- 
house, farm  and  lands,  &c.,  for  the  term  of  fifteen  years,  from  the  29th  of  September, 
1849,  at  the  yearly  rent  of  3001.,  and  the  defendant  thereby  covenanted  with  the 
plaintiffs  that  the  defendant  should  not  nor  would,  during  the  last  year  of  the  said 
term  thereby  granted,  sell  or  remove  from  the  said  farm  and  lands  any  of  the  hay, 
straw  and  fodder,  which  should  arise  and  grow  on  the  said  farm  and  lands — Breach  ; 
that  the  defendant,  on  divers  occasions  during  the  last  year  of  the  said  term,  did  sell 
and  remove  from  the  said  farm  and  lands  divers  large  quantities  of  the  said  hay,  straw 
and  fodder,  which  had  arisen  and  grown  on  the  said  farm  and  lands,  contrary  to  the 
defendant's  said  covenant  in  that  behalf. 

Plea.  That  the  said  indenture  in  the  declaration  mentioned  was  duly  executed 
by  all  parties  thereto,  and  was  in  the  words  and  of  the  tenor  following,  that  is  to  say : 
(The  plea  then  set  out  the  indenture,  in  hsec  verba,  which  contained  the  following 
covenants)  : — "  Also  that  the  said  T.  Bates  (the  defendant),  his  executors,  &c.,  shall 

(a)  The  Court  intimated  their  wish  that,  in  a  case  of  this  kind,  the  statutes  relied 
on  should  be  stated  in  the  margin  of  the  case. 

Ex.  Div.  XV.— 15* 


45^  GALE  1).  BATES  ia.&C.«. 

not  nor  will,  during  the  last  year  of  the  term  hereby  granted,  sell  or  [85]  remove 
from  the  said  farm  and  lands  any  of  the  hay,  straw  and  fodder  which  shall  arise  and 
grow  on  the  said  farm  and  lands.  And  shall  permit  and  sufier  the  next  succeeding 
tenant  of  the  said  farm,  upon  or  after  the  1st  of  March  in  the  last  year  of  the  said 
term  hereby  granted,  to  enter  upon  one-tifth  part  of  such  arable  lands  so  reserved, 
and  to  plough  up  and  prepare  the  same  for  cropping,  and  to  carry  out  and  lay  thereon 
all  such  muck,  dung  and  manure  as  shall  then  be  on  the  said  farm,  or  as  shall  arise 
thereon  after  the  said  1st  day  of  March."  .  .  .  "That  it  shall  be  lawful  for  the  said 
T.  Bates  to  have  the  use  of  a  reasonable  part  of  the  barns  and  bartons  hereby  demised, 
until  the  1st  day  of  May  in  the  year  next  after  the  expiration  of  the  term  hereby 
granted,  for  the  purpose  of  laying  up  and  threshing  out  the  corn  which  shall  arise 
and  grow  on  the  said  farm  in  the  last  year  of  the  said  term,  and  for  the  purpose  of 
feeding  and  consuming  the  hay,  straw  and  fodder  then  being  thereon."  Averment : 
that  the  said  hay,  straw  and  fodder  sold  and  removed  from  the  said  farm  and  lands 
as  in  the  declaration  mentioned  did  not,  nor  did  any  part  thereof,  grow  or  arise 
during  the  said  last  year  of  the  said  term  on  the  said  farm  and  lands. 
Demurrer,  and  joinder  therein. 

Kinglake,  Serjt.  (Kingdon  with  him),  in  support  of  the  demurrer.  The  question 
is,  whether  the  restriction  as  to  selling  and  removing  hay,  straw  and  fodder  from  the 
farm  is  limited  to  that  arising  and  growing  thereon  during  the  last  year  of  the  term, 
or  extends  to  any  hay,  straw  and  fodder  which  in  that  year  may  happen  to  be  on  the 
farm.  According  to  the  true  construction  of  the  covenant,  the  words  "during  the 
last  year  of  the  term  "  are  confined  to  the  words  "  sell  or  remove,"  and  do  not  apply 
to  the  words  "arise  or  grow."  The  object  was  to  interdict  the  removal  [86]  of  any 
hay,  straw  or  fodder  whatever  from  the  farm.  That  is  evident  from  the  interpolation 
of  the  words  "  during  the  last  year  "  between  "  shall  not "  and  "  remove,"  and  their 
omission  between  "  shall "  and  "  arise  "  in  the  subsequent  part  of  the  covenant.  The 
words  "  shall  arise  "  speak  from  the  date  of  the  lease  and  extend  over  the  whole  of 
the  demised  term.  [Martin,  B.  According  to  your  construction,  the  lessee  could  not 
sell  or  remove  any  fodder  from  the  farm  after  Michaelmas,  1863.]  The  covenant  is 
in  favour  of  the  lessee,  for  the  interdiction  to  sell  or  remove  is  limited  to  the  last 
year  of  the  term.  The  usual  covenant  is  not  to  sell  or  remove  any  hay,  straw  or 
fodder  during  any  part  of  the  term,  but  to  consume  the  whole  of  it  on  the  farm.  The 
plaintifis'  construction  is  supported  by  the  covenants  which  enable  the  incoming 
tenant  to  enter  on  part  of  the  land  upon  the  1st  of  March  in  the  last  year  of  the  term, 
and  the  outgoing  tenant  to  use  part  of  the  barns  for  threshing  corn  until  the  1st 
of  May  after  the]  expiration  of  the  term.  [Bramwell,  B.  There  is  a  remarkable 
difference  in  the  language  of  those  covenants.  The  one  says  corn  "  which  shall  arise 
and  grow  on  the  farm  in  the  last  year  of  the  term,"  the  other  says,  "  all  such  muck, 
dung  and  manure  as  shall  then  be  on  the  farm,"  which  would  include  manure  arising 
thereon  at  any  time  during  the  term.]  Moreover,  how  is  the  landlord  to  distinguish 
the  hay,  straw  and  fodder  produced  in  the  last  year  from  any  other  1 

0.  H.  Hopwood,  in  support  of  the  plea.  The  words  "  during  the  last  year  of  the 
term  "  apply  both  to  the  words  "  sell  or  remove  "  and  "  arise  and  grow."  If  they  are 
restricted  to  the  words  "  sell  and  remove,"  there  is  no  prohibition  against  selling  and 
removing  hay,  straw  and  corn  after  the  expiration  of  the  term.  [Bramwell,  B. 
Although  the  tenant  remained  in  possession,  he  would  only  be  using  a  [87]  part  of 
the  farm,  under  a  licence,  for  a  particular  purpose.]  If  the  tenant  retained  until  the 
last  year  of  the  term  all  the  hay,  straw  and  fodder  arising  on  the  farm  for  several 
successive  years,  for  the  purpose  of  getting  a  better  market  for  it,  according  to  the 
plaintiffs'  construction  the  tenant  would  be  precluded  from  selling  it ;  and  yet  there 
is  no  clause  providing  for  its  valuation  if  left  on  the  farm.  At  the  time  the  lease  was 
granted,  the  parties  contemplated  the  last  year  of  the  term,  and  they  in  effect  say 
that  after  the  29th  of  September,  1853,  no  hay,  straw  or  corn  which  "shall  arise  and 
grow"  (not  which  "shall  have  arisen  and  grown"),  shall  be  sold  or  removed  in  the 
last  year.  If  it  had  been  intended  to  include  the  produce  of  previous  years  the  words 
would  have  been,  "  which  at  any  time  shall  arise  and  grow,"  or,  "  which  shall  have 
arisen  or  grown."  [Martin,  B.  The  parties  are  speaking  from  the  date  of  the  lease, 
and  the  words  "  shall  arise  and  grow  "  have  reference  to  any  time  during  the  term.] 
Kinglake,  Serjt.,  was  not  called  upon  to  reply. 
Pollock,  C.  B.     We  are  all  of  opinion  that  the  plaintiflf  is  entitled  to  judgment. 
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Martin,  B.     The  words  are  too  strong  to  admit  of  the  defendant's  construction. 
Bramwell,  B.     I  am  of  the  same  opinion. 
Judgment  for  the  plaintiffs. 

[88]  Owen  v.  Owen  and  Others.  April  25,  1864.— In  1813  R  0.,  being  seised 
in  fee  of  certain  premises,  mortgaged  them  for  a  term  of  500  years  to  H.,  who 
died  in  1814,  having  bequeathed  the  premises  to  his  widow  and  executrix,  who 
entered  into  possession  and  receipt  of  the  rents.  In  1837  R.  0.  died  intestiite, 
and  J.  0.,  his  heir-at-law,  paid  off  the  mortgage,  and  received  4)ossession  of  the 
premises  from  the  executrix  of  H.,  but  no  assignment  was  executed  by  her  until 
1843.  In  1840  J.  0.  demised  the  premises  after  his  death  to  his  son  W.  O. 
during  the  lives  of  himself,  his  wife  and  child,  and  the  survivor  of  them,  at  the 
yearly  rent  of  101.  The  yearly  value  of  the  premises  was  271.  In  1843  J.  O. 
mortgaged  the  premises  to  L.  for  securing  payment  of  6001.,  and  the  executrix  of 
H.,  by  the  direction  of  J.  0,,  assigned  the  residue  of  the  term  of  500  years  to  a 
trustee  for  L.  as  a  further  security,  and  in  the  meantime  to  attend  the  inheritance. 
Neither  the  mortgage  nor  the  assignment  made  any  mention  of  the  lease  for  lives. 
In  ejectment  by  the  heir-at-law  of  the  lessee  against  the  heir-at-law  of  R.  O. : 
Held :  First,  that  the  lease  for  lives  was  not  a  void  conveyance,  under  the  27 
Eliz.  c.  4,  s.  2. — Secondly,  that  L.  was  entitled  to  the  protection  of  the  term  of 
500  years  against  the  claim  of  the  heir-at-law  of  the  lessee  for  lives. 

[S.  C.  33  L.  J.  Ex.  237 ;  10  Jur.  (N.  S.)  884 ;  11  L.  T.  137.] 

Ejectment  to  recover  possession  of  a  messuage,  farm  and  land,  called  "  Creigian 
Llwydion,"  containing  thirty-two  acres ;  and  also  a  messuage,  farm  and  lands,  called 
"  Creigian  Bach,"  containing  seven  acres,  in  the  parish  of  Llantrissant,  in  the  county 
of  Anglesea. 

At  the  trial,  before  Bramwell,  B.,  at  the  last  Spring  Assizes  for  the  county  of 
Anglesea,  a  verdict  was  by  consent  entered  for  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  following  case  : — 

On  the  1st  of  May,  1813,  Robert  Owen  was  seised  in  fee  of  all  the  premises  sought 
to  be  recovered  in  this  action,  and  being  so  seised,  by  indenture  of  mortgage  of  that 
date,  made  between  the  said  Robert  Owen  of  the  one  part,  and  Hughes  Hughes  of  the 
other  part,  the  part  of  the  premises  called  "Creigian  Llwydion,"  was  (inter  alia) 
demised  by  the  said  Robert  Owen  to  the  said  Hughes  Hughes,  his  executors,  &c.,  for 
a  term  of  500  years,  for  securing  the  repayment  to  the  said  Hughes  Hughes,  his 
executors,  &c.,  of  5001.  then  lent  by  him  to  the  said  Robert  Owen,  on  the  security  of 
the  said  indenture,  with  interest. 

Hughes  Hughes  died  in  the  year  1814,  having  by  his  will  bequeathed  tlje  term  to 
his  wife  and  executrix,  Alice  Hughes,  who  duly  proved  the  will  on  the  6th  of  April, 
[89]  1814;  and  the  mortgage  debt  being  unpaid,  she  entered  into  possession  and 
receipt  of  the  rents  and  profits  of  the  mortgaged  premises. 

Robert  Owen  died  intestate  on  the  26th  of  April,  1837,  and  thereupon  Rice 
Owen,  his  brother  and  heir-at-law,  became  seised  of  and  entitled  to  all  the  premises 
sought  to  be  recovered  in  this  action,  subject,  as  to  the  part  called  "Creigian 
Llwydion,"  to  the  said  term  of  500  years. 

In  1837  Alice  Hughes  was  paid  off,  and  she  then  gave  up  the  possession  of  the 
mortgaged  premises  to  Rice  Owen,  and  the  term  of  500  years  became  a  satisfied  term, 
but  no  assignment  was  executed  by  Alice  Hughes  until  the  1st  of  May,  1843,  as 
hereinafter  mentioned. 

Rice  Owen,  being  so  seised  of  the  said  premises  (inter  alia),  and  being  desirous 
of  making  provisions  for  his  children,  executed  several  leases  of  different  parts  of 
his  estates  in  their  favour,  and  amongst  them  an  indenture  dated  the  11th  of 
December,  1840,  and  made  between  the  said  Rice  Owen  of  the  one  part,  and  William 
Owen  (one  of  his  sons)  of  the  other  part,  the  material  part  of  which  for  the  purposes 
of  this  case  is  in  these  words :  "  Witnesseth,  that  for  and  in  consideration  of  the 
rent,  covenants,  and  agreements  hereinafter  reserved  and  contained,  and  by  and  on 
the  part  and  behalf  of  the  said  William  Owen,  his  heirs,  executors,  &c.,  to  be  paid, 
done,  and  performed,  he,  the  said  Rice  Owen,  doth  demise,  lease  and  to  farm  let 
unto  the  said  William  Owen,  his  heirs  and  assigns,  all "  (the  said  premises  sought  to 
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be  recovered  by  this  action),  "  To  have  and  to  hold  the  said  messuages  or  tenements' 
lands,  hereditaments  and  premises  hereby  granted  and  demised,  ^or  expressed  or 
intended  so  to  be,  unto  the  said  William  Owen,  his  heirs  and  assigns,  from  the 
decease  of  the  said  Rice  Owen,  during  the  lives  of  the  said  William  Owen,  now  aged 
twenty-five  years,  Ellen,  his  wife,  aged  twenty-two  years,  and  Elizabeth,  [90]  their 
daughter,  now  aged  one  year,  or  thereabouts,  and  during  the  lives  and  life  of  the 
survivors  and  survivor  of  them :  Yielding  and  paying  therefore  yearly  and  every 
year  after  the  decease  of  the  said  Eice  Owen  (if  the  said  lives,  or  any  of  them,  for 
which  these  presents  are  granted,  shall  so  long  live),  unto  the  heirs  and  assigns  of 
the  said  Rice  OWen  the  rent  or  sum  of  101.,  at  or  upon  the  25th  of  December,  the 
25th  day  of  March,  the  24th  day  of  June,  and  the  29th  day  of  September  in  each 
year,  by  even  and  equal  quarterly  payments,  the  first  payment  to  be  made  on  the 
first  of  the  said  quarterly  days  which  should  next  ensue  after  the  decease  of  the  said 
Rice  Owen."  The  deed  contained  the  usual  covenants  by  lessor  and  lessee.  The 
yearly  value  of  the  premises  at  the  date  of  the  lease  was  271. 

At  the  time  this  lease  was  executed,  the  property  therein  described  was  in  the 
occupation  of  tenants  to  the  said  Rice  Owen  from  year  to  year. 

By  an  indenture  of  mortgage,  dated  the  1st  May,  1843,  and  made  between  the  said 
Rice  Owen  and  Mary  his  wife  of  the  one  part,  and  John  Lewis  of  the  other  part,  the 
said  Rice  Owen  conveyed  (inter  alia)  all  the  said  premises  sought  to  be  recovered  in 
this  action  to  the  said  John  Lewis  in  fee,  by  way  of  mortgage  for  securing  the  repay- 
ment of  6001.  then  lent  by  the  said  John  Lewis  to  the  said  Rice  Owen,  on  the  security 
of  the  said  indenture  and  of  the  indenture  next  mentioned,  and  interest  thereon. 
This  deed  contains  covenants  in  the  usual  form  for  good  title,  quiet  enjoyment,  and 
freedom  from  incumbrances,  and  a  power  of  sale  in  case  of  default  in  payment  of  the 
mortgage  debt. 

By  an  indenture  of  even  date  with  such  indenture  of  mortgage,  and  made  between 
the  said  Alice  Hughes  of  the  first  part,  the  said  Rice  Owen  of  the  second  part,  the  said 
John  Lewis  of  the  third  part,  and  Robert  Lewis  of  the  [91]  fourth  part :  after  reciting 
(inter  alia)  the  payment  by  the  said  Rice  Owen  to  the  said  Alice  Hughes  of  the  mort- 
gage debt  secured  by  the  said  indenture  of  the  1st  of  May,  1813,  the  part  of  the 
premises  sought  to  be  recovered  in  this  action,  called  "  Creigian  Llwydion,"  were 
assigned  by  the  said  Alice  Hughes,  by  the  direction  of  the  said  Rice  Owen,  to  the  said 
Robert  Lewis  for  the  residue  of  the  said  term  of  500  years,  in  trust  for  the  said 
John  Lewis,  for  more  effectually  securing  to  him  the  repayment  of  the  said  6001.  and 
interest,  and  in  the  meantime  in  trust  to  attend  the  inheritance.  Neither  the  said 
indenture  of  mortgage  nor  the  said  assignment  of  the  said  term  of  500  years  makes 
any  mention  whatever  of  the  said  lease  from  Rice  Owen  to  William  Owen. 

The  last  mentioned  mortgage  debt  has  not  been  fully  paid  off,  and  the  said 
mortgage  and  the  term  have  been  transferred  to  other  parties  who  are  substantially 
defending  this  action. 

William  Owen,  the  lessee,  died  in  the  lifetime  of  his  father  Rice  Owen,  leaving  the 
plaintiff,  his  eldest  son  and  heir-at-law  him  surviving. 

In  May,  1860,  Rice  Owen  died,  leaving  the  defendant  John  Owen,  his  eldest  son 
and  heir-at-law,  him  surviving,  who  has  let  the  premises  to  the  other  defendants. 
The  present  mortgagee  has,  however,  given  notice  of  his  title  to  those  other 
defendants. 

Upon  the  death  of  Rice  Owen,  the  present  action  was  brought  by  the  plaintiff  in 
order  to  recover  possession  of  the  premises. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  above  circum- 
stances, the  plaintiff  is  entitled  to  recover  all,  or  any,  and  what  portion  of  the 
premises.  If  the  opinion  of  the  Court  should  be  in  the  affirmative,  the  [92]  verdict 
is  to  be  entered  for  the  plaintiff,  as  to  the  whole  or  part  of  the  said  premises,  as  the 
case  may  be,  and  if  for  part  only,  then  for  the  defendants  as  to  the  residue ;  and  if 
the  opinion  of  the  Court  should  be  in  the  negative,  then  the  verdict  is  to  be  entered 
for  the  defendants. 

M'Intyre  (Coxon  with  him)  argued  for  the  plaintiff,  (a)  First,  the  lease  of  the 
11th  of  December,  1840,  was  a  valid  lease  for  lives,  and  was  made  for  a  valuable 
consideration.     It  was  not  a  voluntary  conveyance  within  the  meaning  of  the  27  Eliz. 

(a)  Before  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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c.  4,  s.  2.  A  voluntary  conveyance  is  where  the  only  consideration  is  natural  love 
and  affection.  Where  there  is  a  valuable  consideration  a  conveyance  is  not  void 
because  the  consideration  is  inadequate.  It  does  not  appear  that  at  the  time  the 
lease  was  granted  either  of  the  parties  were  aware  of  the  real  value  of  the  premises ; 
and,  even  if  the  lessor  was,  that  would  not  enable  him  to  convey  the  property  to 
other  persons.  [Bramwell,  B.  Is  there  any  case  in  which  the  Court  has  inquired 
into  the  value  of  the  premises,  and  because  the  consideration  was  inadequate  pro- 
nounced the  deed  fraudulent  1]  It  would  seem  from  the  case  of  Doe,  Lessee  of  Parry 
V.  James  (16  East,  212),  that  inadequacy  of  consideration  is  only  material  where  it 
amounts  to  evidence  that  the  conveyance  was  not  bona  fide,  but  merely  colourable  for 
the  purpose  of  getting  rid  of  a  prior  voluntary  settlement.  Here  there  is  nothing 
to  shew  that  at  the  time  the  lease  of  the  11th  December,  1840,  was  granted,  the 
lessor  intended  to  mortgage  the  premises,  or  that  the  mortgagee  under  the  deed  of 
the  1st  of  May,  1843,  had  not  ample  security  for  the  money  advanced. 

Secondly,  the  terra  of  500  years  created  by  the  indenture  [93]  of  the  1st  of  May, 
1813,  became  a  satisfied  term,  within  the  meaning  of  the  8  &  9  Vict.  c.  112,(a)  when 
the  mortgage  was  paid  off  in  the  year  1837.  The  owner  of  the  inheritance  was  then 
entitled  to  an  assignment  of  the  term,  and  it  is  not  competent  for  the  defendants  to 
set  it  up  against  the  plaintiff  who  claims  under  him.  To  entitle  a  party  to  the  benefit 
of  a  satisfied  term,  he  must  be  a  purchaser  for  valuable  consideration  and  without 
notice:  Plant  v.  Taylm-  (7  H.  &  N.  211);  Hughes  v.  Garner  (2  Y.  &  C.  329,  335). 
Here  the  mortgagee  under  the  indenture  of  the  1st  of  May,  1843,  under  whom  the 
defendants  claim,  had  express  notice,  by  the  recital  in  the  indenture  of  the  same  date, 
that  the  terra  of  500  years  was  satisfied.  If  the  8  &  9  Vict.  c.  112  had  not  passed, 
a  Court  of  equity  would  have  restrained  the  defendants  from  setting  up  the  term 
against  the  owner  of  the  inheritance.  The  defendants,  having  had  the  means  of 
knowledge,  would  in  equity  be  considered  as  having  had  notice  in  fact  that  the  terra 
was  satisfied :  Montefiore  v.  Browne  (7  H.  L.  Cas.  241).  They  [94]  are  therefore 
estopped  from  setting  it  up  against  the  plaintiff.  But  even  if  the  defendants  are  at 
liberty  to  set  up  the  term,  the  plaintiff  is  entitled  to  recover  in  respect  of  "Creigian 
Bach,"  because  that  part  of  the  premises  was  not  included  in  the  mortgage  of  the 
1st  May,  1813. 

Montague  Smith  (Bullen  with  him),  for  the  defendants.  This  case  is  not  within 
the  8  &  9  Vict,  c,  112.  The  object  of  that  enactment  was  to  prevent  the  expense  of 
getting  in  satisfied  terms,  but  it  was  never  intended  to  deprive  a  mortgagee  or 
purchaser  of  the  protection  derived  from  them  against  mesne  incumbrances.  If  a 
purchaser  of  land  for  valuable  consideration,  after  conveyance  to  him  of  the  inherit- 
ance and  payment  of  the  purchase  money,  receives  notice  of  a  prior  incumbrance,  he 
may  protect  himself  against  it  by  procuring  an  outstanding  term  to  be  assigned  to  a 
trustee  for  his  benefit ;  for  in  equity,  whenever  two  claimants  are  equally  meritorious, 
though  the  later  title  must  in  general  confer  the  preferable  right,  yet  it  will  not  be 
allowed  to  prevail  against  one  of  later  origin  which  is  supported  by  the  possession  of 
the  legal  estate:  Burton's  Compendium  of  Real  Property  (1436),  p.  448,  3rd  ed.  If 
this  term  of  500  years  had  been  a  mere  satisfied  dry  term,  the  8  &  9  Vict.  c.  1 1 2  would 
have  applied  to  it;  but  by  the  indenture  of  assignment  of  the  1st  May,  1843,  the 

(a)  Intituled  :  "  An  Act  to  render  the  assignment  of  satisfied  terms  unnecessary." 
Sect.  1.  "Whereas  the  assignment  of  satisfied  terms  has  been  found  to  be  attended 
with  great  difficulty,  delay,  and  expense,  and  to  operate  in  many  cases  to  the  prejudice 
of  the  persons  justly  entitled  to  the  lands  to  which  they  relate :  Be  it  therefore 
enacted,  &c.,  that  every  satisfied  term  of  years  which,  either  by  express  declaration 
or  by  construction  of  law,  shall  upon  the  31st  day  of  December,  1845,  be  attendant 
upon  the  inheritat)ce  or  reversion  of  any  lands,  shall  on  that  day  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or  reversion  whereof  such  term  shall 
be  attendant  as  aforesaid,  except  that  every  such  term  of  years  which  shall  be  so 
attendant  as  aforesaid  by  express  declaration,  although  hereby  made  to  cease  and 
determine,  shall  afford  to  every  person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand  as  it  would  have  afforded  to  him 
if  it  had  continued  to  subsist,  but  had  not  been  assigned  or  dealt  with,  after  the  said 
31st  day  of  December,  1845,  and  shall  for  the  purpose  of  such  protection  he  considered 
in  every  Court  of  law  and  of  equity  to  be  a  subsisting  term." 
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parties  have  clothed  it  with  an  express  trust  for  the  benefit  of  the  mortgagee ;  and 
therefore  it  is  not  affected  by  the  statute:  Shaw  v.  Johnson  (1  Drew.  &  S.  412).  In 
Plant  V.  Taylor  (7  H.  &  N.  211)  there  was  a  satisfied  term  within  the  8  &  9  Vict. 
c.  112,  and  the  Court  had  to  consider  whether  the  party  claiming  the  protection  of 
the  term  was  entitled  to  it  in  equity.  He  was  then  stopped  by  the  Court  as  to  this 
point ;  and  admitted  that  as  to  "  Creigian  Baeh  "  he  could  not  resist  the  plaintiff's 
claim. 

[95]  Per  Curiam. (a)^  We  are  of  opinion  that  the  mortgagee  is  entitled  to  the 
protection  of  the  term.  The  verdict  must  be  entered  for  the  plaintiff  as  to  "Creigian 
Bach,"  and  for  the  defendant  as  to  "  Creigian  Llwydion." 

Verdict  accordingly. 

BiLKE  AND  Others  v.  The  London,  Chatham  and  Dover  Railway  Company. 
May  7,  1864. — A  demurrer  to  so  much  of  a  declaration  as  claims  a  writ  of  injunc- 
tion will  not  be  allowed,  unless  the  facts  disclosed  shew  beyond  all  doubt  that 
no  injunction  could  be  granted. 

[S.  C.  33  L.  J.  Ex.  206 ;  10  Jur.  (N.  S.)  777 ;  12  W.  R.  921 ;  10  L.  T.  651.] 

In  this  case  the  declaration  stated,  that  certain  houses,  situate  in  Green  Street, 
Church  Street,  and  Bear  Lane,  in  the  parish  of  Christ  Church,  Blackfriars,  in  the 
county  of  Surrey,  were  in  the  possession  of  certain  persons  as  tenants  thereof  to  the 
plaintiffs,  the  reversion  thereof  then  belonging  to  the  plaintiffs ;  and  the  defendants 
injured  the  plaintiffs'  reversion  in  the  said  houses  by  wrongfully  narrowing  and 
obstructing  the  highway  in  Green  Street,  and  making  and  erecting  thereon  divers 
piers  supporting  a  certain  arch  of  the  defendants'  railway ;  whereby  the  said  highway 
was  narrowed  and  obstructed  and  rendered  incommodious,  and  the  said  houses 
inaccessible  and  inconvenient,  &c.  The  declaration  concluded  with  a  claim  to  a  writ 
of  injunction  to  restrain  the  defendants  from  narrowing  or  obstructing,  or  causing  or 
continuing  to  be  narrowed  or  obstructed  the  said  street  called  Green  Street,  &c. 

The  defendants  applied  to  Williams,  J.,  at  Chambers,  for  leave  to  plead  several 
pleas  and  also  to  demur  to  the  declaration  so  far  as  it  related  to  the  claim  of  a  writ 
of  injunction.  The  learned  Judge  refused  to  allow  the  demurrer,  on  the  ground  that 
it  was  a  matter  for  the  discretion  of  the  Court  [96]  or  a  Judge  to  determine  whether 
a  writ  of  injunction  ought  to  issue. 

Watkin  Williams,  in  the  present  term,  obtained  a  rule  nisi  to  amend  or  vary  the 
order  of  Williams,  J.,  by  allowing  the  defendants  to  demur  to  the  plaintiffs'  declaration 
so  far  as  it  related  to  the  injunction ;  against  which 

Lush  now  shewed  cause.  The  learned  Judge  was  right  in  refusing  to  allow  the 
demurrer.  The  question  depends  on  the  construction  of  the  79th  and  three  following 
sections  (a)2  of  [97]  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125). 

{ay  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 

(a)2  Sect.  79.  "  In  all  cases  of  breach  of  contract  or  other  injury,  where  the  party 
injured  is  entitled  to  maintain  and  has  brought  an  action,  he  may,  in  like  case  and 
manner  as  hereinbefore  provided  with  respect  to  mandamus,  claim  a  writ  of  injunction 
against  the  repetition  or  continuance  of  such  breach  of  contract,  or  other  injury,  or 
the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the 
same  contract,  or  relating  to  the  same  property  or  right ;  and  he  may  also  in  the 
same  action  include  a  claim  for  damages  or  other  redress." 

Sect.  80.  "  The  writ  of  summons  in  such  action  shall  be  in  the  same  form  as  the 
writ  of  summons  in  any  personal  action ;  but  on  every  such  writ  and  copy  thereof 
there  shall  be  indorsed  a  notice  that  in  default  of  appearance  the  plaintiff  may,  besides 
proceeding  to  judgment  and  execution  for  damages  and  costs,  apply  for  and  obtain 
a  writ  of  injunction." 

Sect.  81.  "The  proceedings  in  such  action  shall  be  the  same,  as  nearly  as  may  be, 
and  subject  to  the  like  control,  as  the  proceedings  in  an  action  to  obtain  a  mandamus 
under  the  provisions  hereinbefore  contained ;  and  in  such  action  judgment  may  be  given 
that  the  writ  of  injunction  do  or  do  not  issue,  as  justice  may  require ;  and  in  case  of 
disobedience  such  writ  of  injunction  may  be  enforced  by  attachment  by  the  Court, 
or,  when  such  Courts  shall  not  be  sitting,  by  a  Judge." 
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There  is  difficulty  in  reconciling  the  Slst  and  82nd  sections,  because  by  the  81st  it 
would  seem  to  be  a  necessary  part  of  the  judgment  in  the  action  that  the  writ  of 
injunction  do  or  do  not  issue,  as  justice  may  require ;  whereas  the  82nd  leaves  it  in 
the  discretion  of  the  Court  or  a  Judge  whether  they  will  grant  or  deny  the  writ,  either 
before  or  after  judgment,  and  upon  what  terms.  By  the  81st  section  the  proceedings 
in  the  action  shall  be  the  same  as  those  in  an  action  to  obtain  a  mandamus.  No 
doubt,  in  that  action,  the  claim  to  a  mandamus  may  be  demurred  to  if  the  declaration 
does  not  disclose  sufficient  ground  for  it.  But  a  demurrer  to  a  claim  of  a  writ  of 
injunction  would  only  determine  whether  or  no  the  injunction  ought  to  issue,  but 
that  is  a  matter  in  the  discretion  of  the  Court  or  a  Judge  when  a  writ  of  injunction 
is  applied  for. 

Cotton  and  Watkin  Williams,  in  support  of  the  rule.  The  81st  and  82nd  sections 
refer  to  two  different  kinds  of  injunction.  The  81st  relates  to  a  final  judgment  upon 
the  record  that  a  writ  of  injunction  do  or  do  not  issue,  just  as  any  other  judgment  is 
decisive  of  the  rights  of  the  parties.  The  82nd  relates  to  an  interlocutory  application 
for  an  injunction,  not  for  the  purpose  of  determining  the  rights  of  the  parties,  but  in 
order  to  protect  property  or  right  pending  litigation,  or  to  prevent  a  repetition  or 
continuance  of  the  injury  after  the  rights  of  the  parties  have  been  determined.  Where 
the  judgment  is  final,  it  is  important  that  the  parties  [98]  should  have  an  opportunity 
of  reviewing  the  decision  in  a  Court  of  error.  [Martin,  B.  The  only  question  is 
whether,  assuming  all  the  facts  stated  in  the  declaration  to  be  true,  there  is  anything 
to  prevent  a  Court  of  equity  from  granting  an  injunction.]  If  nothing  more  appeared 
than  is  stated  in  this  declaration,  a  Court  of  equity  would  not  grant  an  injunction. 
[Bramwell,  B.  All  that  is  necessary  in  a  Court  of  law  is  to  shew  that  the  Court  has 
power,  in  point  of  law,  to  grant  an  injunction.  There  can  be  no  demurrer,  unless  it 
appears  that  by  no  possibility  could  the  Court  grant  an  injunction.]  The  declaration 
ought  to  shew,  not  only  that  the  injury  has  been  done,  but  that  it  is  about  to  be 
repeated.  A  Court  of  equity  decides  upon  the  facts  stated  in  affidavits,  but  in  a  Court 
of  law  the  facts  ought  to  appear  on  the  record,  otherwise  a  Court  of  error  cannot 
determine  whether  an  injunction  has  been  properly  granted  or  refused.  In  granting 
or  refusing  an  injunction  a  Court  of  equity  is  governed  by  certain  fixed  principles, 
which  are  applied  to  the  circumstances  of  each  case  :  Gee  v.  PritcJiard  (2  Swans.  402, 414). 
The  Act  was  never  intended  to  give  this  power  to  the  Court,  without  any  possibility 
of  appeal.  [Martin,  B.  I  am  disposed  to  allow  the  demurrer ;  but  I  think  it  would 
not  be  successful.]  If  the  Court,  on  looking  at  the  declaration,  think  that  the  demurrer 
could  not  be  supported,  we  do  not  require  it.  The  81st  section  contemplates  a 
judgment  upon  which  error  will  lie,  for  it  says  that  "  judgment  may  be  given  that  the 
writ  of  injunction  do  or  do  not  issue,  as  justice  may  require ;"  and  it  does  not  follow 
that  because  the  plaintiff  has  brought  himself  within  the  79th  section,  he  is  therefore 
entitled  to  an  injunction  under  the  8 1st.  It  would  seem  from  the  case  of  Jessel  v.  CliapUn 
(2  Jur.  N,  S.  931)  that  a  Court  of  law  will  not  grant  an  injunction,  as  a  matter  of 
course,  where  a  legal  right  has  been  invaded,  but  will  take  all  the  circumstances  of 
the  [99]  case  into  consideration.  In  Carries  v.  Nisbett  (7  H.  &  N.  158)  this  Court,  in 
the  exercise  of  its  discretion,  refused  an  application  for  an  injunction.  They  also 
referred  to  Mayall  v.  Highey  (1  H.  &  C.  148). 

Martin,  B.  If  the  application  had  been  made  to  me  at  Chambers  I  should  have 
allowed  the  defendants  to  demur  to  the  claim  for  a  writ  of  injunction,  and  I  am  still 

Sect.  82.  "  It  shall  be  lawful  for  the  plaintiff  at  any  time  after  the  commencement 
of  the  action  and  whether  before  or  after  judgment,  to  apply  ex  parte  to  the  Court  or 
a  Judge  for  a  writ  of  injunction  to  restrain  the  defendant  in  such  action  from  the 
repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract  complained  of,  or 
the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the 
same  contract,  or  relating  to  the  same  property  or  right ;  and  such  writ  may  be 
granted  or  denied  by  the  Court  or  Judge  upon  such  terms  as  to  the  duration  of  the 
writ,  keeping  an  account,  giving  security,  or  otherwise  as  to  such  Court  or  Judge  shall 
seem  reasonable  and  just,  and  in  case  of  disobedience  such  writ  may  be  enforced  by 
attachment  by  the  Court,  or  when  such  Court  or  Judge  shall  not  be  sittingby  a  Judge  : 
Provided  always,  that  any  order  for  a  writ  of  injunction  made  by  a  Judge,  or  any 
writ  issued  by  virtue  thereof,  may  be  discharged  or  varied  or  set  aside  by  the  Court, 
on  application  made  thereto  by  any  party  dissatisfied  with  such  order." 
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disposed  to  do  so ;  but  my  learned  brothers  think  that  the  demurrer  ought  not  to  be 
allowed. 

Bramwell,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged,  even  on 
the  defendants'  own  shewing.  They  say  that  they  do  not  want  to  demur  if  it  is 
clear  that  the  judgment  of  the  Court  would  be  against  them.  We  have  no  doubt 
that  the  demurrer,  if  allowed,  would  be  bad  and  must  be  overruled.  I  can  well 
understand  that  where  a  declaration  shews  that  by  no  possibility  could  a  writ  of 
injunction  issue,  a  claim  to  one  may  be  the  subject  of  demurrer;  because  a  judgment 
awarding  a  writ  of  injunction  not  authorized  by  the  statute  would  be  erroneous  pro 
tanto,  and  the  objection  might  be  taken  at  an  earlier  stage  by  demurrer  to  so  much 
of  the  declaration  as  claims  the  writ  of  injunction.  For  instance,  if  a  writ  of  injunction 
was  claimed  in  an  action  for  assault  and  battery,  the  claim  would  be  clearly  open  to 
demurrer.  So  in  the  case  of  Carnes  v.  Nishett  (7  H.  &  N.  158),  where  the  plaintiff 
sued  for  a  penalty,  it  was  held  that  he  was  not  also  entitled  to  writ  of  injunction. 

The  next  question  is,  can  there  be  a  demurrer  where  in  point  of  law  the  Court 
may  issue  a  writ  of  injunction  ?  The  defendants'  contention  practically  amounts  to 
this,  that  unless  those  matters  appear  on  the  face  of  the  declaration  which  would 
justify  the  Court  in  issuing  a  writ  of  injunction,  the  claim  to  one  is  open  to  demurrer ; 
and  it  is  said  that  other-[100]-wise  there  is  no  appeal  against  the  issuing  of  the  writ, 
whereas  in  a  Court  of  equity  there  is  an  appeal  against  an  injunction.  But  the  answer 
is,  that  the  legislature  has  made  no  provision  for  an  appeal,  because  according  to  the 
ordinary  rules  of  pleading  such  matters  could  not  be  pleaded,  for  it  would  be  necessary 
to  state  on  the  record  not  only  the  actual  facts  which  have  occurred,  but  also  any 
injury  which  might  be  expected.  That  would  lead  to  this  ridiculous  consequence, 
that  although  the  plaintiff  stated  in  his  declaration,  and  stated  truly,  that  such  and 
such  an  injury  was  apprehended,  and  although  upon  the  trial  a  verdict  was  found 
against  the  defendant,  the  latter  might,  before  judgment,  undertake  not  to  repeat  the 
offence,  and  then  a  writ  of  injunction  would  not  issue.  So  that  although  the  facts 
stated  by  the  plaintiff  in  his  declaration  might  entitle  him  to  claim  a  writ  of  injunction, 
and  although  he  might  establish  those  facts  so  as  to  be  entitled  to  judgment  that  a 
writ  of  injunction  do  issue,  yet  ultimately  the  writ  would  not  issue,  because  the 
threatened  injury  would  no  longer  exist.  That  seems  to  me  to  shew  that  it  is  impos- 
sible to  put  this  matter  on  the  ordinary  footing  of  common  law  pleadings,  so  as  to 
enable  the  party  dissatisfied  to  appeal  to  a  Court  of  error.  For  these  reasons  I  am 
clearly  of  opinion  that  the  demurrer  ought  not  to  be  allowed. 

PiGOTT,  B.  1  am  of  the  same  opinion.  At  first  I  was  disposed  to  exercise  a 
discretion  in  favour  of  the  defendants,  by  allowing  them  to  demur,  but  I  do  not  think 
that  we  ought  to  do  it  in  a  case  in  which  delay  may  prejudice  the  plaintiff.  If  the 
declaration  does  not  disclose  a  sufficient  cause  of  action  the  defendants  can  demur 
generally  ;  but  I  think  we  ought  not  to  exercise  our  discretion  in  their  favour. 

Rule  discharged. 

[101]  In  the  Matter  of  a  Suit  instituted  in  the  Court  of  Record  for 
THE  Hundred  of  Salford,  in  the  County  of  Lancaster,  wherein 
Frank  Farrow  is  Plaintiff  and  Thomas  Hague  is  Defendant.  May  9, 
1864. — The  Salford  Hundred  Court  Act,  9  &  10  Vict.  c.  cxxvi.,  s.  1,  after 
reciting  that  the  "  Court  has  cognizance  of  pleas  of  personal  actions  where  the 
debt  or  damage  is  under  the  sum  of  40s.,"  enacts  :  that  the  Court  shall  henceforth 
be  a  Court  of  record,  "and  shall  have  authority  to  try  all  actions  at  present 
cognizable  by  the  said  Court  where  the  debt  or  damage  is  under  the  sum  of  40s., 
and  all  actions  of  assumpsit,  covenant,  detinue,  and  debt,  whether  the  debt  be 
by  specialty  or  on  simple  contract,  and  all  actions  of  trespass  and  trover,  pro- 
vided the  sum  or  damages  sought  to  be  recovered  shall  not  exceed  501."  The 
10th  section  enacts:  "that  if  the  parties  in  any  action  whereof  the  cause  shall 
have  arisen  within  the  jurisdiction  of  the  Court  (except  actions  for  libel,  slander, 
criminal  conversation,  or  for  debauching  the  plaintiff's  daughter  or  servant) 
wherein  the  sum  sought  to  be  recovered  shall  exceed  501.,"  shall  agree  in  writing, 
the  Judge  shall  have  power  to  determine  such  actions.  Held,  that  the  Court  has 
jurisdiction  in  actions  for  slander  wherein  the  damage  sought  to  be  recovered 
does  not  exceed  501. — Section  42  of  the  same  Act  enables  the  Judge  to  certify 
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for  full  costs  where  the  debt  or  damage  recovered  is  under  408.  The  Judge 
granted  a  certificate  in  an  action  for  slander,  notwithstanding  the  21  Jac.  1, 
c.  16,  s.  6.  Held,  that,  although  the  Judge  might  have  no  power  to  certify,  that 
was  not  a  ground  for  prohibition. 

[S.  C.  33  L.  J.  Ex.  258 ;  10  Jur.  (N.  S.)  638 ;  12  W.  R.  868 ;  10  L.  T.  534.] 

C.  H.  Hopwood  had  obtained  a  rule  calling  on  the  Judge  of  the  Court  of  Record 
for  the  Hundred  of  Salford,  and  the  above  named  plaintiff,  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue,  directed  to  the  Judge  of  the  said  Court,  to  prohibit 
the  Court  from  further  proceeding  in  the  said  suit ;  and  also  from  further  proceeding 
upon  the  certificate  for  costs  granted  by  the  Judge  in  the  said  suit. 

It  appeared,  by  the  affidavit  in  support  of  the  application,  that  the  plaintiff  sued 
the  defendant  in  the  Salford  Hundred  Court  for  slanderous  words  spoken  by  the 
defendant  of  the  plaintiff  in  his  business  of  a  carrier ;  and  that  the  plaintiff  in  his 
declaration  claimed  501.  When  the  cause  was  called  on  for  trial,  the  defendant's 
counsel  objected  that  the  Court  had  no  jurisdiction,  under  the  9  &  10  Vict.  c.  cxxvi. 
(post,  p.  102),  to  try  an  action  for  slander  in  which  the  damages  sought  to  be 
recovered  exceed  40s.  The  Judge  proceeded  with  the  trial,  and  the  jury  found  a 
verdict  for  the  plaintiff,  with  Is.  damages.  The  Judge  then  certified  that  the  plaintiff 
was  entitled  to  full  costs. 

[102]  Mellish  and  Quain  now  shewed  cause.  The  question  depends  on  the  con- 
struction of  the  9  &  10  Vict.  c.  cxxvi., (a)  which  extended  the  jurisdiction  of  the 
Salford  Hundred  Court.  From  time  immemorial  that  Court  had  jurisdiction  in  all 
personal  actions  (and  consequently  in  an  action  for  slander)  where  the  debt  or  damage 
was  under  40s.  In  Com.  Dig.  tit.  "  County  Court "  (C.  8),  it  is  said :  "  So,  the 
County  Court  holds  plea  b\''  plaint  in  debt,  detinue,  or  other  personal  actions  (not 
being  vi  et  armis)  under  the  value  of  40s. :  2  Inst.  312;  4  Inst.  266."  ...  "So  it 
may  hold  plea  by  plaint  of  trespass,  if  it  be  not  vi  et  armis ;  as  of  a  battery  :  2  Inst. 
312."  The  reason  why  a  County  Court  had  no  jurisdiction  in  trespass  vi  et  armis 
was,  that  a  fine  was  thereby  due  to  the  king :  4  Inst.  166.  By  the  1st  (b)  [103]  section 
of  9  &  10  Vict.  c.  cxxvi.,  the  Salford  Hundred  Court  is  constituted  a  Court  of  record, 
and  authority  is  conferred  on  it  to  try  three  descriptions  of  actions ;  first,  all  actions 
then  cognizable  by  the  Court  where  the  debt  or  damage  is  under  40s. :  secondly,  all 
actions  of  assumpsit,  covenant,  detinue,  and  debt,  and  all  actions  of  trespass  and 
trover,  provided  the  damages  sought  to  be  recovered  shall  not  exceed  501. ;  and 
thirdly,  all  actions  of  ejectment  wherein  the  rent  of  the  premises  sought  to  be 
recovered  shall  not  exceed  501.  The  term  "  trespass "  includes  trespass  on  the  case. 
In  its  most  extensive  signification  it  comprehends  every  description  of  wrong :  1  Chit. 

(a)  Intituled  "  An  Act  for  more  effectually  regulating  the  Salford  Hundred  Court, 
for  extending  the  jurisdiction  and  powers  of  the  said  Court,  and  for  establishing  and 
constituting  it  as  a  Court  of  record." 

{h)  The  first  section,  after  reciting  (inter  alia)  that  there  exists  in  the  hundred  of 
Salford,  in  the  county  palatine  of  Lancaster,  a  Court  of  ancient  jurisdiction,  entitled 
"  Her  Majesty's  Court  for  the  hundred  or  wapentake  of  Salford ; "  that  "  the  said 
Court  has  cognizance  of  all  pleas  of  personal  actions  where  the  debt  or  damage  is  under 
the  sum  of  40s. ;"  that  "the  jurisdiction  of  the  said  Court  is  co-extensive  with  the 
said  ^hundred ;"  and  that  "it  is  expedient  to  amend  the  practice  and  increase  the 
powers  and  jurisdiction  of  the  said  Court:"  Enacts,  "That  the  said  Court  for  the 
hundred  or  wapentake  of  Salford,  in  the  county  of  Lancaster,  shall  henceforth  be  a 
Court  of  record  for  the  trial  of  civil  actions  to  be  held  within  the  said  hundred,  and 
shall  henceforth  be  entitled  '  The  Court  of  Record  for  the  Hundred  of  Salford,  in  the 
county  of  Lancaster,'  and  shall  have  authority  to  try  all  actions  at  present  cognizable 
by  the  said  Court  where  the  debt  or  damage  is  under  the  sum  of  40s.,  and  all  actions 
of  assumpsit,  covenant,  detinue,  and  debt,  whether  the  debt  be  by  specialty  or  on 
simple  contract,  and  all  actions  of  trespass  and  trover,  provided  the  sura  or  damages 
sought  to  be  recovered  shall  not  exceed  501.,  and  all  actions  of  ejectment  between  land- 
lord and  tenant  wherein  the  annual  rent  of  the  premises  of  which  possession  is  sought 
to  be  recovered  shall  not  exceed  501.,  and  upon  which  no  fine  shall  have  been  reserved 
or  made  payable," 
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Plead.,  p.  186,  7th  ed.  The  2nd  section  (ay  provides  that  no  action  shall  be  tried  by 
any  Judge  of  the  Court  wherein  the  title  to  land,  tithe,  toll,  market,  fair,  or  other 
franchise,  shall  be  in  question ;  and  the  title  to  incorporeal  hereditaments  is  always 
tried  in  actions  of  trespass  on  the  case.  The  3rd  section  (b)  makes  a  difference  between 
the  extent  of  the  old  and  new  jurisdiction  of  the  Court.  The  10th  section  (c)  enables 
the  [104]  parties,  by  memorandum  in  writing,  to  give  the  Court  jurisdiction  in  any 
action  wherein  the  sum  sought  to  be  recovered  exceeds  501.,  "  except  actions  for  libel, 
slander,  criminal  conversation,  or  for  debauching  the  plaintiff's  daughter  or  servant." 
That  exception  shews  that  actions  of  trespass  on  the  case  are  included  in  the  words 
"actions  of  trespass"  in  the  1st  section ;  for  if  not,  this  absurdity  would  follow,  that 
the  Court  would  have  jurisdiction  in  all  actions  of  trespass  on  the  case  where  the 
damage  is  under  40s. ;  and  by  consent  of  the  parties  the  Court  would  have  jurisdiction 
where  the  damage  exceeded  501.,  except  in  the  actions  specially  excluded,  but  they 
would  have  no  jurisdiction  in  actions  of  trespass  on  the  case  where  the  damage  sought 
to  be  recovered  was  above  40s,  and  under  501. 

With  respect  to  the  certificate  for  costs,  the  Judge  considered  that  the  42nd 
section  (a)^  of  the  9  &  10  Vict.  c.  cxxvi.  [105]  superseded  the  21  Jac.  1,  c.  16,  s.  6, 
which  deprives  a  plaintiff  of  costs  where  he  recovers  less  than  40s.  in  an  action  on  the 
case  for  slanderous  words,  without  enabling  the  Judge  to  certify.  But  whether  that 
view  be  right  or  wrong  is  not  material  to  the  present  question ;  for  an  erroneous 
judgment  is  no  ground  for  a  prohibition.  The  distinction  is  clear  between  a  want  of 
jurisdiction  and  an  erroneous  judgment.  Whenever  there  is  jurisdiction  over  the 
cause  of  action,  there  is  jurisdiction  over  all  incidental  matters,  such  as  costs ;  and 

(ay  Sect.  2.  "  Provided  always,  and  be  it  enacted,  That  no  action  shall  be  tried 
by  any  Judge  of  the  said  Court  wherein  the  title  to  land,  whether  freehold,  copyhold, 
or  leasehold,  or  other  tenure  whatsoever,  or  to  any  tithe,  toll,  market,  fair,  or  other 
franchise,  shall  be  in  question ;  and  in  case  it  shall  appear  in  the  course  of  any  action 
in  the  said  Court,  or  shall  be  made  to  appear  upon  oath  to  the  Court  that  any  such 
title  as  last  aforesaid  is  in  question  in  such  action,  then  the  jurisdiction  of  the  said 
Court  in  the  matter  of  such  action  shall  cease,  and  it  shall  be  in  the  discretion  of  the 
Court  to  award  costs  against  the  party  commencing  the  same." 

(h)  Sect.  3.  "  That  the  jurisdiction  of  the  Court,  as  regards  all  actions  at  present 
cognizable  by  the  said  Court  where  the  debt  or  damage  is  under  the  sum  of  40s.,  shall 
be  co-extensive  with  the  jurisdiction  hitherto  appertaining  to  the  said  Court,  and  as 
regards  all  other  actions  brought  by  this  Act  within  the  cognizance  of  the  said  Court, 
shall  be  co-extensive  with  all  districts  and  portions  of  the  said  hundred  of  Salford 
which  are  not  included  in  the  municipal  borough  of  Manchester." 

(c)  Sect.  10.  "That if  the  parties  in  any  action  whereof  the  cause  shall  have  arisen 
within  the  jurisdiction  of  the  said  Court  (except  actions  for  libel,  slander,  criminal 
conversation,  or  for  debauching  the  plaintiff's  daughter  or  servant)  wherein  the  sura 
sought  to  be  recovered  shall  exceed  501.,  shall,  by  a  memorandum  in  writing,  signed 
by  them  or  by  their  attornies,  agree  thereto,  the  said  Judge  shall  have  power  to  hear 
and  determine  such  actions  :  Provided  always,  that  the  said  parties  or  their  attornies 
shall  in  and  by  such  memorandum  agree  to  waive  all  objections  arising  from  the 
cause  of  action  not  being  within  the  oi"dinary  jurisdiction  of  the  said  Court  j  and  pro- 
vided also,  that  such  memorandum  shall  be  filed  with  the  deputy  steward  of  the  said 
Court  at  the  time  of  taking  out  the  summons  hereinafter  directed." 

(a)'^  Sect.  42,  "  That  whenever  on  the  trial  of  any  issue  in  fact,  or  on  the  execution 
of  any  writ  of  inquiry,  the  debt  or  damages  recovered  shall  be  under  40s.,  it  shall  be 
lawful  for  the  Judge  or  other  person  presiding  to  certify  immediately  after  such  trial 
or  inquiry,  under  his  hand,  on  the  back  of  the  record  or  the  writ  of  inquiry  respec- 
tively, that  the  plaintiff  is  entitled  to  full  costs  of  suit  as  settled  under  and  by  virtue 
of  the  provisions  of  this  Act;  and  that  in  every  case  where  the  debt  or  damages 
recovered  in  the  said  Court  shall  be  under  40s.,  the  plaintiff  shall  not,  unless  such 
certificate  be  so  granted,  be  entitled  to  any  greater  amount  in  the  whole  of  costs  of 
suit  than  that  to  which  he  would  have  been  entitled  if  the  proceedings  in  the  said  case 
had  been  had  and  taken  under  and  by  virtue  of  the  provisions  of  an  act  of  parliament 
made  and  passed  in  the  ninth  year  of  the  reign  of  her  present  Majesty,  and  intituled 
An  Act  for  the  better  securing  the  payment  of  small  debts." 
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for  any  error  in  the  exercise  of  that  jurisdiction  the  remedy  (if  any)  is  by  writ  of 
error  :  sect.  47. (a) 

T.  Jones  and  C.  H.  Hopwood,  in  support  of  the  rule.  First,  it  is  clear  that,  before 
the  9  &  10  Vict.  c.  cxxvi.,  the  Salford  Hundred  Court  had  no  jurisdiction  in  actions 
for  slander  unless  the  damage  was  under  403.  That  Act  does  not  in  terms  confer  a 
jurisdiction  where  the  damage  is  above  40s.,  and  the  question  is  whether  the  intention 
of  the  legislature  is  so  plain  as  of  necessity  to  give  jurisdiction  by  implication.  Now, 
the  only  provision  respecting  actions  [106]  of  slander  is  contained  in  the  10th  section 
(ante,  p.  103),  and  that  is  in  the  negative.  That  section  is  both  enabling  and 
restraining.  It  enables  the  parties  by  consent  to  give  the  Court  jurisdiction  in  any 
action  wherein  the  sum  sought  to  be  recovered  exceeds  501.,  except  (amongst  others) 
the  action  of  slander.  It  is  argued  that  this  exception  shews  that  the  action  of  slander 
is  by  implication  included  in  the  1st  section.  But  as  the  enabling  part  of  the  10th 
section  comprehends  all  actions,  the  exception  was  necessary  to  prevent  the  action 
of  slander  from  being  included  in  it.  [Martin,  B.  It  is  clear  from  Com.  Dig.  tit. 
"  Action  upon  the  Case  "  (C.  2),  that  the  term  "  trespass  "  includes  "  trespass  on  the 
case."  It  is  there  said :  "  So,  if  the  writ  be  recited  to  be  in  placito  transgress,  and 
the  declaration  be  transgress  super  casum,  it  is  good  ;  for  in  placito  transgress  extends 
to  trespass  upon  the  case,  as  well  as  trespass."]  If  the  word  "trespass"  was  intended 
to  include  "trespass  on  the  case,"  it  was  unnecessary  to  mention  "trover."  The  1st 
section  (ante,  p.  102)  provides  for  two  classes  of  actions,  viz.,  where  the  debt  or  damage 
is  under  40s.,  and  where  it  does  not  exceed  501.  It  first  retains  the  jurisdiction  of 
the  Court  in  all  actions  (including  slander)  where  the  debt  or  damage  is  under  40s., 
and  then  proceeds  to  enlarge  the  jurisdiction  by  authorizing  the  Court  to  try  all 
actions,  except  actions  of  "  trespass  on  the  case,"  where  the  sum  or  damages  sought 
to  be  recovered  shall  not  exceed  501.  That  construction  of  the  1st  section  corresponds 
with  the  exclusion  in  the  10th  section  of  those  actions  from  the  jurisdiction  extended 
by  consent.  The  nice  distinctions  between  " trespass "  and  "trespass  on  the  case" 
are  pointed  out  in  the  notes  to  Scott  v.  Sheppard,  1  Smith's  Lead.  Cas,  p.  408,  5th  ed. 
The  actions  enumerated  in  the  1st  section  are  the  same  as  those  in  the  118th  section 
of  the  Municipal  Corporation  Act,  5  &  6  Wm,  4,  c.  76,  with  the  exception  [107]  of 
detinue.  By  the  London  Small  Debts  Act,  15  &  16  Vict.  c.  Ixxvii.,  s.  2,  jurisdiction 
is  given  in  "  all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  not 
more  than  501." 

Secondly,  the  Judge  had  no  power  to  certify  costs.  The  3  &  4  Vict.  c.  24,  s.  2, 
which  deprives  a  plaintiff  of  costs,  where  he  recovers  less  than  40s.  damages  in  any 
personal  action,  unless  the  Judge  certifies,  has  not  repealed  the  21  Jac.  1,  c.  16,  s.  6 : 
Uvans  V.  Bees  (9  C.  B.  N.  S.  391).  The  Judge  having  granted  a  certificate,  it  will  be 
the  duty  of  the  officer  to  tax  the  plaintiff  his  full  costs ;  but  a  judgment  for  the 
amount  would  be  an  excess  of  jurisdiction,  and  a  prohibition  ought  to  issue  to  prevent 
the  judgment  being  enforced.  [Martin,  B.  The  Judge  considered  that  the  42nd 
section  of  the  9  &  10  Vict.  c.  cxxvi.,  enabled  him  to  override  the  provision  of  the 
statute  of  James ;  if  he  is  wrong  that  is  no  ground  for  a  prohibition,  but  the  remedy 
is  by  writ  of  error.]  Unless  the  Judge  had  power  to  grant  a  certificate  under  the  42nd 
section,  he  exceeded  his  jurisdiction. 

Martin,  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  The 
question  is  whether  the  Judge  of  the  Salford  Hundred  Court  had  jurisdiction  to  try 
an  action  of  slander  in  which  the  damage  claimed  was  501.  That  depends  on  the 
construction  of  the  9  &  10  Vict.  c.  cxxvi.     I  own,  my  impression  is  that  the  legisla- 

(a)  Sect.  47.  "  That  no  execution  shall  be  stayed  or  delayed  upon  or  by  any  writ 
of  error  or  supersedeas  thereon  to  be  sued  for  the  reversing  of  any  judgment  given  in 
the  Court,  unless  the  person  or  persons  in  whose  name  such  writ  shall  be  brought 
shall  become  bound  with  two  sufficient  sureties,  to  be  approved  of  by  the  deputy 
steward,  in  such  reason.able  suras  and  in  such  manner  as  the  deputy  steward  shall 
deem  sufficient  for  the  security  of  the  other  party,  to  prosecute  the  said  writ  with 
effect,  and,  if  the  said  judgment  be  affirmed  or  the  said  writ  be  not  proceeded  in,  to 
satisfy  and  pay  the  amount  of  sueh  judgment,  and  all  costs  and  damages  sustained  by 
the  delaying  of  execution,  and  all  costs  of  error :  Provided  always,  that  a  Judge  of 
any  of  the  superior  Courts  may  order  execution  to  be  stayed  upon  any  such  judgment 
by  a  writ  of  error  returnable  in  any  superior  Court  without  such  security  as  aforesaid." 
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ture  never  intended  to  give  the  Court  jurisdiction  in  actions  of  slander  when  the 
damage  claimed  was  above  40s. ;  but  whatever  we  may  think  was  probably  the  inten- 
tion of  the  legislature,  we  are  bound  to  construe  the  Act  according  to  the  plain  and 
obvious  meaning  of  the  language  used.  I  have  no  doubt  that  the  term  "  trespass  "  in 
the  1st  section  includes  "  trespass  on  the  case  ; "  and  I  think  that  such  was  the  meaning 
of  the  legislature,  because  "  trespass  on  the  case "  is  more  common  [108]  than  any 
other  form  of  action,  with  the  exception,  perhaps,  of  "  assumpsit,"  and  it  affords  a 
very  simple  remedy. 

The  first  authority  given  by  the  9  &  10  Vict.  c.  cxxvi.  s.  1  (ante,  p.  102),  is  "to 
try  all  actions  at  present  cognizable  by  the  said  Court  where  the  debt  or  damage  is 
under  the  sum  of  40s."  Therefore  the  Act  retains  the  old  jurisdiction  of  the  Court. 
The  next  authority  is  to  try  "  all  actions  of  assumpsit,  covenant,  detinue,  and  debt, 
whether  the  debt  be  by  specialty  or  on  simple  contract."  The  section  then  proceeds : 
"  And  all  actions  of  trespass  and  trover,  provided  the  sum  or  damages  sought  to  be 
recovered  shall  not  exceed  501."  It  is  plain,  from  the  passage  already  cited  from  Com. 
Dig.  tit.  "Action  upon  the  Case"  (C.  2)  (ante,  p.  106),  that  a  "plea  of  trespass" 
includes  a  "plea  of  trespass  on  the  case ;"  and  I  have  no  doubt  that  on  the  true  con- 
struction of  the  statute,  the  expression  "  all  actions  of  trespass  "  means  all  actions  of 
"trespass  on  the  case"  as  well  as  all  actions  of  trespass  properly  so  called.  Even  if  I 
had  entertained  any  doubt  it  would  be  removed  by  the  10th  section,  which  contains 
a  special  exception  of  actions  for  libel,  slander,  criminal  conversation,  and  debauching 
the  plaintiff's  daughter  or  servant,  wherein  the  sum  sought  to  be  recovered  exceeds 
501.  Therefore,  prima  facie,  in  such  actions,  which  are  all  actions  of  trespass  on  the 
case,  the  Court  would  have  jurisdiction  where  the  damages  are  above  40s.,  and  not 
exceeding  501.  It  is  probable  that  the  legislature,  in  framing  the  1st,  2nd  and  10th 
sections  of  the  9  &  10  Vict.  c.  cxxvi.,  had  in  view  the  118th  section  of  the  Municipal 
Corporation  Act,  5  &  6  Wm.  4,  c.  76,  and  the  58th  section  of  the  County  Courts  Act, 
9  &  10  Vict.  c.  95.  Tf  I  were  to  hazard  a  conjecture  as  to  the  intention  of  the  framers 
of  the  9  &  10  Vict.  c.  cxxvi.,  I  should  say  it  was  to  make  the  jurisdiction  of  the 
Salford  Hundred  Court,  so  far  as  [109]  the  cause  of  action  is  concerned,  identical 
with  the  jurisdiction  of  the  County  Courts  constituted  under  the  9  &  10  Vict.  c.  95. 
But  that  has  not  been  done  ;  and  I  think  that  upon  the  true  construction  of  the  1st 
section  of  the  9  &  10  Vict.  c.  cxxvi.,  the  Salford  Hundred  Court  has  jurisdiction  in 
all  actions  of  trespass  on  the  case  when  the  sum  sought  to  be  recovered  does  not  exceed 
501.  Therefore  the  rule  cannot  be  absolute  for  a  prohibition  on  the  ground  of  want 
of  jurisdiction. 

But  then  it  is  said  that  the  Judge  has  certified  for  costs  when  the  plaintiff  is  not 
by  law  entitled  to  them.  I  am  clearly  of  opinion  that  is  not  the  subject-matter  of  a 
prohibition.  A  prohibition  goes  when  the  Judge  of  an  inferior  Court  assumes  to 
himself  a  jurisdiction  which  he  does  not  possess,  and  does  a  wrong,  as  if  in  this  case 
the  Judge  had  assumed  a  jurisdiction  to  try  the  action  for  slander  when  in  fact  he 
had  no  jurisdiction.  But  here  the  Judge,  having  jurisdiction,  was  called  upon  to  put 
a  construction  on  the  42nd  section  of  the  9  &  10  Vict.  c.  cxxvi.,  and  say  what,  in  his 
judgment,  is  the  meaning  of  the  words  "  whenever  on  the  trial  of  any  issue  in  fact, 
the  debt  or  damage  recovered  shall  be  under  40s.,  it  shall  be  lawful  for  the  Judge  to 
certify  that  the  plaintiff  is  entitled  to  full  costs."  He  has  decided  that,  notwith- 
standing the  21  Jac.  1,  c.  16,  s.  6,  the  general  words  of  the  42nd  section  of  the  9  &  10 
Vict.  c.  cxxvi.  enabled  him  to  certify  for  costs.  If  that  be  a  wrong  decision,  it  should 
be  corrected  by  a  superior  Court.  Looking  at  the  47th  section  (ante,  p.  105),  I  should 
say  that  a  writ  of  error  will  lie ;  but  if  it  will  not,  and  the  decision  is  wrong,  there 
has  been  a  mistake  for  which  there  is  no  remedy. 

Bramwell,  B.  I  am  of  the  same  opinion,  but  not  upon  the  same  grounds.  If 
the  1st  section  of  the  9  &  10  Vict.  [110]  c.  cxxvi.  had  simply  conferred  an  authority 
to  try  "all  actions  of  trespass  and  trover,"  I  do  not  think  that  would  have  included 
an  action  for  slander,  because  an  action  of  "  trespass  on  the  case  "  is,  in  the  popular 
meaning  of  the  term,  a  different  thing  from  an  action  of  trespass  properly  so  called. 
It  seems  to  me  that  the  passage  cited  by  my  brother  Martin  from  Comyns's  Digest 
only  shews  that  where  the  writ  described  the  form  of  action  as  "trespass"  the  plaintiff 
might  declare  in  "trespass  on  the  case,"  because  it  was  so  far  a  species  of  trespass 
as  to  justify  him  in  issuing  his  writ  in  trespass.  But  I  am  not  at  all  sure  that  the 
term  "trespass,"  in  the  1st  section  of  the  9  &  10  Vict.  c.  cxxvi.,  includes  "trespass 
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on  the  case."  The  ground  of  my  judgment  is  this :  The  1st  section  says  that  the 
Court  "shall  have  authority  to  try  all  actions  at  present  cognizable  by  the  said  Court 
where  the  debt  or  damage  is  under  the  sum  of  40s."  It  seems  to  me  that  is  only 
saying  that  the  Court  shall  have  authority  to  try  **  all  actions  at  present  cognizable ; " 
omitting  the  words,  "  where  the  debt  or  damage  is  under  the  sum  of  408.,"  for,  in  my 
opinion,  these  words  are  merely  descriptive  of  the  "actions  at  present  cognizable." 
If  it  were  otherwise,  the  language  would  have  been  "where  the  debt  or  damages 
shall  be  under  40s."  Therefore  1  read  the  statute  thus :  "At  present  the  Court  has 
cognizance  of  actions  where  the  debt  or  damage  is  under  the  sum  of  40s. ;  and  it  shall 
hereafter  have  authority  to  try  all  such  actions,  and  all  actions  of  covenant,  assumpsit, 
&c.,  and  all  actions  of  trespass  and  trover,  provided  the  sum  or  damages  sought  to  be 
recovered  shall  not  exceed  501."  There  is  another  reason  for  thinking  that  the  term 
"  trespass  "  does  not  include  "  trespass  on  the  case,"  for  trover  is  certainly  an  action 
of  "trespass  on  the  case,"  and  if  the  expression  "all  actions  of  trespass"  means  "all 
actions  of  trespass  on  the  case,"  the  mention  of  "  trover  "  is  unneces-[lll]-sary.  The 
operation  of  the  Act  is,  I  think,  to  preserve  the  jurisdiction  of  the  Court  to  try  all 
actions  of  that  description  which  they  could  have  tried  at  the  time  the  Act  passed, 
and  to  extend  the  jurisdiction  by  empowering  the  Court  to  try  some  actions  which 
they  could  not  have  tried  before ;  and  to  enlarge  the  jurisdiction  from  40s.  to  501. 
That  seems  to  me  clear  from  the  10th  section. 

As  to  the  other  point,  I  am  disposed  to  think  that,  in  substance,  the  objection 
is  good ;  for,  assuming  the  Judge  had  power  to  grant  the  certificate,  the  plaintift" 
is  not  entitled  to  recover  more  than  Is.  costs,  because  the  21  Jac.  1,  c.  16,  s.  6,  is  a 
general  enactment,  applicable  to  all  actions  of  slander,  and  therefore,  according  to  the 
ordinary  rule,  cannot  be  superseded  by  the  provisions  of  the  42nd  section  of  the 
9  &  10  Vict.  c.  cxxvi.,  which  has  reference  only  to  actions  in  a  particular  Court. 
Still,  as  it  seems  to  me,  the  certificate  might  well  be  given,  for  the  Judge  has  certified 
that  the  plaintiff"  is  entitled  to  full  costs  of  suit,  and  without  such  certificate  he  would 
not  be  entitled  to  more  costs  than  he  would  get  under  the  8  &  9  Vict.  c.  127.  By 
the  21  Jac.  1,  c.  16,  s.  6,  he  can  recover  only  so  much  costs  as  the  damages  amount  to ; 
but  the  jury  might  have  awarded  him  39s.  damages,  in  which  case  he  would  have 
obtained  a  larger  amount  of  costs  by  virtue  of  the  certificate  than  without  it.  It  is 
true  that  as  the  plaintiff  has  only  recovered  Is.  damages,  he  is  not  entitled  to  more 
than  Is.  costs,  notwithstanding  the  certificate,  but  I  cannot  say  that  the  certificate  is 
void  on  that  ground,  for  if  more  damages  had  been  awarded,  he  would  have  got  more 
costs  by  means  of  the  certificate.  It  is  contended  that  the  judgment  is  erroneous, 
but  that  is  no  ground  for  granting  a  prohibition ;  the  remedy,  if  any,  is  by  writ  of 
error,  or,  at  all  events,  if  the  judgment  is  void  it  ought  not  to  be  enforced.  There- 
fore, upon  this  point  also  a  prohibition  ought  to  be  refused. 

[112]  PiGOTT,  B.  With  respect  to  the  first  point,  I  am  of  opinion  that  the  Court 
has  jurisdiction,  under  the  1st  section  of  the  9  &  10  Vict.  c.  cxxvi.,  to  try  actions 
of  slander  in  which  the  damage  claimed  does  not  exceed  501.  It  seems  to  me,  that 
the  object  of  that  Act  was  to  extend  the  jurisdiction  of  the  Court  from  40s.  to  501., 
and  if  the  legislature  intended  to  except  actions  of  "trespass  on  the  case,"  they 
would  have  done  so  in  express  terms,  as  in  the  10th  section.  That  section  shews  that 
their  attention  was  directed  to  the  distinction  between  actions  of  "trespass"  and 
"  trespass  on  the  case,"  and  having  specially  exempted  the  latter  from  the  operation 
of  the  10th  section,  we  are  not  at  liberty  to  introduce  the  exception  into  the 
1st  section,  where  it  is  omitted.  It  seems  to  me  that,  either  one  way  or  the  other, 
we  may  read  the  1st  section  as  including  actions  of  "  trespass  on  the  case." 

As  to  the  second  point,  I  agree  with  my  learned  brothers,  and  for  the  reasons 
they  have  given. 

Rule  discharged. 

Brady  v.  Oastler  and  Another.  April  21,  1864. — The  defendants  contracted 
with  the  plaintiff"  to  make  for  him  7000  knapsack  slings  at  Ss.  9d.  per  set,  to  be 
delivered  1500  the  first  month,  and  3000  per  month  until  complete.  The  defen- 
dants failed  to  deliver  the  slings  at  the  times  specified.  In  an  action  by  the 
plaintiff"  for  the  breach  of  contract :  Held,  that  evidence  was  inadmissible  to 
prove  that  a  portion  of  the  price  agreed  to  be  paid  for  the  slings  was  in  con- 
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sidei'ation  of  the  undertaking  to  deliver  theto  at  the  times  specified,  and  that  the 
market  price  was  only  2s.  lOd.  a  set :  Per  Pollock,  C.  B.,  and  Bramwell,  B. 
Dissentiente,  Martin,  B. 

[S.  C.  33  L.  J.  Ex.  300  i  11  Jur.  (N.  S.)  22 ;  11  L.  T.  681.] 

The  first  count  of  the  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  the 
plaintiff,  at  the  request  of  the  defendants,  bargained  for  and  agreed  to  buy  of  the 
defendants  cerUvin  goods,  to  wit,  7000  knapsack  slings,  regulation  pattern,  to  consist 
of  one  pair  coat  straps,  delivered  in  Thames  Street,  at  3s.  9d.  per  set,  the  said  goods 
to  be  made  by  the  defend-[113]-ants  for  the  plaintiff",  and  to  be  delivered  by  the 
defendants  in  certain  quantities  and  within  certain  times  then  agreed  on,  and  which 
times  had  elapsed  before  the  commencement  of  this  suit ;  and  thereupon  in  considera- 
tion of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the  defendants,  had  then 
promised  the  defendants  to  accept  and  pay  for  the  said  goods  at  the  rate  aforesaid, 
the  defendants  promised  the  plaintiff"  that  they  would  deliver  the  same  in  the 
quantities  and  at  the  times  aforesaid.  And  although  the  plaintiff  was  ready  and 
willing  to  perform  and  fulfil,  and  did  perform  and  fulfil,  all  conditions  on  his  part  to 
entitle  him  to  have  the  said  goods  delivered  as  aforesaid,  yet  the  defendants  did  not 
deliver  the  said  goods  pursuant  to  their  said  promise,  but  delivered  only  a  part  of 
them,  and  delayed  the  delivery  of  those  which  they  did  deliver  for  a  long  space  of 
time  after  the  times  within  which  they  should  have  been  delivered  pursuant  to  their 
said  promise ;  whereby  the  plaintiff  was  unable  to  perform  a  certain  contract  that  he 
had  entered  into  with  her  Majesty's  Government  for  the  supply  of  knapsacks,  straps, 
and  slings,  and  lost  the  benefit  and  advantage  which  he  would  have  derived  there- 
from, and  was  forced  to  obtain  goods  elsewhere  for  the  purpose  of  performing  his 
said  contract  and  supplying  the  deficiency  in  the  goods  delivered,  &c. 

Second  count.  That  heretofore,  and  before  the  making  of  the  promise  hereinafter 
mentioned,  the  plaintiff  had  made  and  entered  into  a  certain  contract  with  certain 
persons  acting  for  and  on  behalf  of  her  Majesty's  Government,  to  sell  and  deliver  to 
such  persons  certain  goods,  that  is  to  say,  certain  knapsacks,  together  with  certain 
slings  and  straps  ;  and  the  plaintiff  then  became  and  was  desirous  to  fulfil,  and  was 
bound  to  fulfil  the  said  contract  in  a  certain  short  space  of  time,  and  would,  if  he 
had  so  fulfilled  the  said  contract,  have  obtained  great  advantages,  and,  amongst  others, 
a  certain  [114]  other  contract  with  the  said  persons  for  a  further  supply  of  goods, 
from  which  he  would  have  derived  great  gains  and  profits,  of  all  which  premises  the 
defendants  had  notice ;  and  thereupon  it  was  agreed  by  and  between  the  plaintiff  and 
defendants,  that  they  should  supply  to  the  plaintiff  certain  of  the  said  goods,  that  is 
to  say,  7000  slings  and  14,000  straps,  for  the  purpose  of  performing  the  said  first 
mentioned  contract ;  and  that  in  consideration  that  the  defendants  should  supply  the 
said  goods  with  great  expedition,  to  wit,  within  the  space  of  three  months  from  the 
time  of  making  the  said  last  mentioned  agreement,  that  he,  the  plaintiff",  should  pay 
to  the  defendants  a  larger  sum  of  money,  that  is  to  say,  3201.  more,  than  the  said 
goods  could  be  obtained  for  and  were  worth,  if  the  same  were  to  be  delivered  within 
a  longer  period  of  time.  Averment :  that  all  things  have  occurred  and  times  elapsed 
to  entitle  the  plaintiff  to  the  performance  of  the  said  agreement  on  the  defendants' 
part.  Breach  :  that  the  defendants  have  not  performed  the  said  agreement  in  this, 
that  they  did  not  deliver  the  said  goods,  but  only  a  small  portion  thereof,  within  the 
period  during  which  the  same  was  so  agreed  to  be  delivered  as  aforesaid,  but  delivered 
them  at  such  longer  periods  that,  at  the  time  of  making  the  said  agreement  with  the 
defendants,  the  plaintiff"  could  and  would  have  obtained  the  said  goods  at  a  much  less 
price,  that  is  to  say,  3201.  less  price  than  that  which  he  agreed  to  give  for  the  said 
goods,  if  the  said  goods  were  agreed  to  have  been  and  had  been  delivered  within  the 
said  last  mentioned  periods ;  and  in  consequence  of  such  delay  the  said  sum  of  3201. 
was  wholly  lost  and  uselessly  expended,  and  the  plaintiff  failed  to  obtain  and  did  not 
obtain  any  further  contract  from  the  said  persons  acting  on  behalf  of  her  Majesty's 
Government. 

Pleas.  First :  except  as  to  the  last  count  of  the  declaration,  payment  into  Court 
of  201. ;  and  that  the  said  sum  is  [115]  enough  to  satisfy  the  claim  of  the  plaintiff, 
&c.  Secondly ;  as  to  the  last  count,  non-assumpserunt.  Thirdly :  as  to  the  last 
count ;  traverse  of  breach. 


3fl.  ft:C.116*  BRADY    V.  OAStLElR  471 

Replication  to  first  plea :  damages  ultra.  To  second  and  third  pleas  :  issues 
thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  after  Michaelmas  Term, 
1863,  the  following  facts  appeared : — On  the  22nd  of  July,  1858,  the  plaintiff  entered 
into  a  contract  with  her  Majesty's  Government  to  supply  7000  knapsacks  complete, 
to  be  delivered  within  a  specified  time.  The  plaintifl"  contracted  with  the  defendants, 
who  cai'ried  on  business  as  army  accoutrement  makers  under  the  name  of  Alexander 
Ross  &  Co.,  to  supply  the  slings  and  straps  for  the  knapsacks,  and  on  the  23rd  July, 
1858,  the  following  document  was  signed  by  both  parties  : — 

"  We  agree  to  make  for  Mr,  John  D.  Brady  Seven  thousand  knapsack  slings, 
regulation  pattern,  to  consist  of 

"  1  Pair  Coat  Straps, 
1  Pair  Slings, 

delivered  in  Thames  St.,  at  3s.  9d.  per  set  net. 
"July  23,  1858.  "Alex\  Ross  &  Co. 

"To  be  delivered  1500  first  month,  and  3000  per  month  until  complete. 

"  I  agree  to  take  from  Messrs.  A.  Ross  &  Co.  Seven  thousand  knapsack  slings,  to 
consist  of 

"  1  Pair  Coat  Straps,)  ,  t>       i  -  ■      t>  i.*. 

1  Pair  Sack  Slings;  JP^'^^^"*^  Regulation  Pattern. 

at  3s.  9d.  per  set  net,  to  be  delivered  1500  1st  month,  and  3000  per  month  afterwards 
until  completion.  "  John  D.  Brady. 

"July  23,  1858. 

"  J.  D.  Brady  to  pay  us  as  soon  as  he  receives  pay  from  Government." 

.  The  plaintiff  entered  into  a  contract  with  Messrs.  J.  Bryan  [116]  &  Co.  to  supply 
the  knapsacks,  which  were  to  be  delivered  by  them  at  the  same  times  as  the  slings 
were  to  be  delivered  by  the  defendants.  The  defendants  proceeded  to  supply  the 
slings  and  straps,  and  at  various  times  in  the  years  1858  and  1859  delivered  quantities 
of  them  at  the  Government  Stores  at  Weedon  and  the  Tower,  but  they  were  not 
delivered  at  the  times  specified  in  the  contract.  Many  of  them  were  rejected  by  the 
Government  inspector  as  not  being  in  conformity  with  the  pattern,  and  there  was 
great  delay  in  supplying  others.  In  general,  however,  the  defendants  delivered  the 
slings  and  straps  before  the  Messrs.  J.  Bryan  had  delivered  the  knapsacks.  The 
plaintiff"  at  different  periods  received  from  the  Government  payments  on  account  of 
the  knapsacks  delivered,  and  he  paid  the  defendants  money  on  account.  On  the 
11th  of  September,  1860,  the  delivery  of  fifty-five  slings  and  straps  being  then  want- 
ing to  complete  the  contract,  the  plaintiff  gave  the  defendants  notice  that  if  they 
were  not  delivered  on  or  before  the  13th  he  should  procure  them  elsewhere  j  and 
that  in  case  they  should  be  delivered,  and  on  inspection  be  rejected,  he  would 
replace  them  and  charge  the  defendants  with  the  expenses.  On  the  13th  of  Sep- 
tember, the  defendants  delivered  at  the  Tower  a  quantity  of  slings,  of  which  five  only 
were  accepted.  On  the  19th  of  September  the  plaintiff  completed  the  contract  him- 
self, by  sending  to  the  Tower  the  remaining  fifty  slings.  The  sum  paid  into  Court 
was  more  than  sufiicient  to  cover  any  expense  which  the  plaintiff  had  been  put  to  in 
completing  the  contract. 

The  plaintiff's  counsel  proposed  to  prove,  in  support  of  the  second  count,  that 
the  plaintiff  was  induced  to  give  3s.  9d.  a  set  for  the  slings  in  consequence  of  the 
defendants  undertaking  to  deliver  them  at  the  times  specified  in  the  contract ; 
2s.  lOd.  being  the  ordinary  market  price.  Accordingly  the  plaintiff,  in  his  examina- 
tion in  chief,  was  asked  [117]  why  he  agreed  to  give  3s.  9d.  a  set  for  the  slings ;  and 
also  what  was  the  market  price  at  the  time  the  contract  was  made.  These  questions 
being  objected  to,  the  learned  Judge  ruled  that  the  evidence  was  inadmissible,  and 
a  verdict  was  entered  for  the  defendants. 

In  the  following  term  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  of 
rejection  of  evidence,  viz.,  in  rejecting  evidence  as  to  the  arrangement  for  paying  an 
increased  price  on  account  of  expedition ;  and  that  the  fair  and  usual  price  of  the 
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goods,  if  not  supplied  with  expedition,  would  have  been  far  less  than  the  contract 
price.     Against  which 

Montagu  Chambers  and  Prentice  shewed  cause. (a)  The  evidence  was  properly 
rejected.  First,  it  is  inadmissible  on  the  ground  that  it  alters  the  written  contract. 
There  was  no  such  contract  as  that  alleged  in  the  second  count.  The  parties  having 
entered  into  a  written  contract,  it  is  not  competent  for  the  plaintiff  to  set  up  a 
cotemporaneous  parol  contract  different  in  its  terms.  Secondly,  the  proposed  evidence 
was  irrelevant  and  calculated  to  mislead  the  jury.  One  mode  of  ascertaining  whether 
the  evidence  was  properly  rejected,  is  to  consider  how  the  damages  must  be  estimated. 
The  plaintiff  is  entitled  to  recover  the  actual  damage  sustained  by  him  in  consequence 
of  the  defendants'  breach  of  contract.  But  the  amount  of  damage  cannot  depend  on 
whether  or  no  the  plaintiff  was  induced  to  give  a  larger  sum  for  the  goods  in  con- 
sideration of  their  being  supplied  with  great  expedition.  The  measure  of  damage  is 
not  the  sum  which  the  plaintiff  agreed  to  give  for  the  goods,  but  the  loss  which  he 
has  sustained  by  their  non-delivery. 

Karslake  and  H.  James,  in  support  of  the  rule.     The  [118]  proposed  evidence  was 
admissible.     It  would  not  contradict,  alter,  or  vary  the  written  contract.     It  merely 
shews  that  it  was  part  of  the  contract  that  the  plaintiff  should  give  for  the  goods  a 
greater  sum  than  their  market  value  in  consideration  of  their  being  delivered  within 
a  specified  time.     The  plaintiff  has  a  right  to  bring  before  the  jury  all  the  circum- 
stances connected  with  the  transaction.     Secondly,  the  evidence  was  material  in  order 
to  enable  the  jury  to  assess  the  damage.     The  defendant,  by  paying  money  into 
Court,  admits  that  he  has  broken  his  contract  and  that  the  plaintiff  has  sustained 
some  damage ;  but  how  are  the  jury  to  estimate  it,  unless  there  is  evidence  before 
them  of  the  market  price  as  compared  with  the  contract  price  of  the  goods  1    The 
plaintiff  agreed  to  pay  3501.  more  than  the  goods  were  worth,  in  consideration  of  their 
delivery  with  expedition,  so  that  part  of  the  price  was  for  the  goods  and  part  was  for 
expedition ;  and  why  may  not  the  jury  take  that  into  consideration  in  estimating 
the  damages?     Is  a  plaintiff  in  an  action  for  the  non-delivery  of  goods  to  recover 
no  damages  unless  he  shews  in  monies  numbered  the  loss  he  has  sustained  1    Suppose 
this  contract  had  stated  on  the  face  of  it  that  lid.  per  set  was  paid  for  the  straps 
and  slings  beyond  their  market  value  in  consideration  of  the  speedy  delivery,  would 
not  the  plaintiff  have  been  entitled  to  recover  that  sum  ?     [Pollock,  C.  B.     A  plaintiff 
does  not  always  recover  the  damage  he  has  sustained.     If  a  person  takes  a  bill  of 
exchange  in  payment  of  a  debt  and  indorses  it  away,  if  it  is  dishonoured  he  may  not 
only  suffer  great  inconvenience  but  be  taken   to  prison,  but  he  could  recover  no 
damage  against  the  debtor  on  that  account.]     This  case  is  within  the  rule  laid  down 
in  Eadley  v.  Baxendale  (9  Exch.  341).     Suppose  a  person  buys  a  horse,  and  gives  in 
addition  to  its  value  501.  upon  a  warranty  that  it  will  go  to  Windsor  in  [119]  an 
hour.     The  horse  fails  on  the  way,  and  the  purchaser  borrows  a  horse  of  a  friend,  and 
arrives  at  Windsor  within  the  hour.     In  an  action  for  the  breach  of  warranty  might 
not  the  jury  take  into  consideration  the  additional  price  paid  for  the  horse  1     The 
plaintiff  has  sustained  substantial  damage,  for  he  has  not  got  that  which  he  contracted 
for,  viz.  expedition  in  delivery.     Suppose  a  tradesman  paid  an  advertising  agent  51. 
instead  of  21.  for  advertising  his  goods  on  a  hoarding  at  a  certain  place,  and  the  latter 
omitted  to  do  so,  could  it  be  said  that  the  tradesman  could  only  recover  nominal 
damages  if  the  advertising  agent  proved  that  scarcely  any  person  passed  the  place 
where  the  hoarding  was  1     The  defendant  has  been  paid  for  expedition,  which  was  of 
importance,  not  only  with  reference  to  the  plaintiff's  profits,  but  as  affecting  his  future 
business.     [Pollock,  C.  B.     In  Sedgwick  on  Damages,  p.  35,  2nd  ed.,  six  heads  of 
damage  are  enumerated  as  resulting  from  the  acts  or  omissions  of  others ;  but  the 
learned  author  proceeds  to  observe  (p.  36)  that  in  all  cases  growing  out  of  the  non- 
performance of  contracts,  the  compensation  recovered  in  damages  consists  solely  of 
the  direct  pecuniary  loss.]     They  also  referred  to  Fletcher  v.  Tayleur  (17  C.  B.  21). 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered. 

(a)  In  last  Hilary  Term  (Jan.  29).    Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B., 
and  Channell,  B. 
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Maktin,  B.  This  is  a  rule  for  a  new  trial  upon  the  ground  of  the  improper 
rejection  of  evidence. 

The  cause  was  tried  before  my  brother  Bramwell,  and  the  facts  proved  at  the  time 
of  the  rejection  of  the  evidence  were,  that  the  plaintiff  had  entered  into  a  contract 
with  the  Government  to  supply  a  large  quantity  of  knapsacks,  which  were  to  be 
delivered  at  certain  specified  times.  The  plain-[120]-tiff  afterwards  entered  into  the 
following  contract  with  the  defendants : — "  We  (the  defendants)  agree  to  make  for 
Brady  (the  plaintiff)  7000  knapsack  slings — regulation  pattern — to  consist  of  one 
pair  coat  straps  and  one  pair  of  slings,  delivered  at  Thames  Street,  at  3s.  9d.  per  set 
net;  to  be  delivered  1500  first  month,  and  3000  per  month  until  complete."  The 
straps  were  not  supplied  at  the  times  mentioned  in  the  contract,  and  this  action  was 
brought  in  consequence.     The  defendant  paid  money  into  Court. 

The  evidence  rejected  was,  that  at  the  time  when  the  contract  was  made  the  price 
of  the  straps  was  discussed,  and  that  it  was  stated  by  the  defendant  that  the  ordinary 
selling  price  was  2s.  lOd.  per  set,  but  that,  in  consideration  of  the  stipulation  as  to 
time,  he  demanded  and  the  plaintiffs  agreed  to  pay  3s.  9d.  per  set,  being  an  additional 
sum  of  lid.  per  set,  by  reason  of  the  contract  to  supply  within  the  limited  time.  My 
brother  Bramwell  rejected  the  evidence. 

Mr.  Karslake  obtained  a  rule  for  a  new  trial.  It  has  been  argued,  and  two 
objections  were  taken.  First,  that  the  evidence  proposed  altered  the  written  contract. 
This  objection  was  not  taken  at  the  trial,  nor  did  my  brother  Bramwell  at  all  advert 
to  or  act  upon  it.  He  thinks  it  is  not  well  founded,  and  I  concur  with  him ;  it  neither 
contradicts  nor  alters  nor  varies  the  written  contract;  it  only  shews  how  the  price, 
3s.  9d.,  was  made  up  by  the  parties,  and  I  think  there  is  no  valid  objection  upon  this 
ground.  The  second  objection  was,  that  assuming  it  had  formed  part  of  a  parol 
contract  it  would  not  have  been  admissible.  I  think  this  objection  also  not  tenable. 
The  rule  of  law  is,  that  the  jury  are  to  assess  damages;  there  are  no  doubt  certain 
cases,  such  as  non-payment  of  money  upon  a  day  certain,  non-delivery  of  goods 
according  to  contract,  where  the  goods  have  a  market  value,  and  probably  some 
others,  [121]  where  there  is  a  conventional  measure  of  damages,  of  which  it  is  the 
duty  of  the  Judge  to  inform  the  jury,  and  if  they  disregard  his  direction  the  Court 
would  probably  set  aside  their  verdict ;  but  the  present  is  not  a  case  of  this  kind,  and 
there  is  no  doubt  the  jury  were  entitled  to  give  what  is  called  general  damages,  by 
which  I  understand  such  amount  of  damages  as  they  think  tit,  subject  to  this  control, 
that  if  the  damages  be  clearly  unreasonable  and  wrong  the  Court  above  will  afiford  a 
remedy  by  granting  a  new  trial. 

Now,  I  think  the  evidence  rejected  was  admissible  upon  two  grounds :  First,  I 
think  the  plaintiff  had  a  right  to  lay  before  the  jury  the  entire  transaction  and  the 
whole  truth.  If  the  contract  had  been  by  parol  I  cannot  understand  how,  when  the 
witness  came  to  state  the  negociations  as  to  the  price,  and  that  3s.  9d.  (so  much  above 
the  market  value)  was  agreed  to  be  given  because  of  the  limited  time  for  the  delivery 
of  the  straps,  that  he  could  be  stopped,  and  prevented  from  giving  in  evidence  the 
entire  transaction.  I  am  not  aware  of  any  instance  where  such  a  thing  has  been  done, 
and,  in  my  opinion,  it  cannot  lawfully  be  done.  Secondly  :  I  think  the  evidence 
material,  and  an  element  for  the  consideration  of  the  jury — not  that  they  were  bound 
to  act  upon  it  if  they  thought  fit  not  to  do  so — but  that  the  plaintiff  had  a  right  to 
have  it  submitted  to  them  for  their  consideration  in  assessing  the  damage.  If  a  man 
pays  a  sum  of  money  as  the  consideration  for  something  to  be  done,  and  nothing 
whatever  is  done,  so  that  in  technical  language  the  consideration  wholly  fails,  as  a 
general  rule  he  may  bring  an  action  for  money  htid  and  received,  and  recover  back  the 
money  he  has  paid  as  a  debt  in  monies  numbered,  or  he  may  at  his  option  bring  a 
special  action  upon  the  contract,  and  recover  back  the  money,  and  also  damages  for 
the  breach.  The  form  of  action  cannot  affect  [122]  his  right  to  recover  back  the 
money ;  but  if  the  consideration  has  not  wholly  failed,  he  cannot  maintain  an  action 
as  for  money  had  and  received,  but  must  sue  upon  the  contract.  Now,  in  the  present 
case,  the  consideration  did  not  wholly  fail,  and  the  plaintiff  could  not  (for  what  may 
be  called  a  technical  reason)  maintain  an  action  to  recover  back  specifically  the  money 
paid  by  him,  or  any  part  of  it,  and  was  obliged  to  declare  specially  ;  but  part  of  what 
he  contracted  for  has  wholly  failed,  viz.,  the  delivery  of  the  straps  at  the  specified 
times,  and  for  which  he  paid  an  increased  price.  Now,  if  what  he  contracted  for  had 
wholly  failed,  he  could  have  proved  that  he  had  agreed  to  pay,  and  had  paid,  the 
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whole  price.  And  I  cannot  understand  why,  when  it  has  partially  failed,  he  cannot 
prove  that  it  has  so  failed,  and  that  he  had  paid  an  increased  price  for  the  very  matter 
in  respect  of  which  the  failure  occurred.  It  seems  to  me  contrary  to  reason  and  good 
sense  to  hold  so.  There  is  no  authority  upon  the  point  of  which  I  am  aware,  and  in 
my  opinion  the  evidence  was  admissible,  and  the  plaintiff  entitled  to  have  it  submitted 
to  the  jury. 

Several  instances  were  put  by  Mr.  Karslake  and  Mr.  H.  James  in  the  argument, 
which  I  think  received  no  satisfactory  answer.  I  will  put  one  which  1  dare  say  is  not 
unusual.  A  man  requires  to  be  in  London  at  a  certain  hour  on  a  particular  day,  and 
for  a  reason,  it  may  be  of  business  or  pleasure,  or  caprice,  desires  to  be  (say)  at 
Liverpool  at  a  certain  hour  on  the  same  day.  He  goes  to  the  railway  station,  states 
as  above  that  he  cannot  leave  London  before  a  certain  hour,  and  inquires  if  he  can  be 
conveyed  to  Liverpool  so  as  to  be  there  at  the  hour  desired.  He  is  answered  that  he 
cannot  by  the  trains,  but  that  he  can  by  a  special  train.  He  inquires  the  charge  and 
is  told  it  is  the  ordinary  first  class  fare  and  a  sum  (say  101.)  [123]  extra.  He  agrees, 
and  pays  the  money.  The  special  train  is  provided,  and  he  sets  off  by  it,  but  it  does 
not  get  to  Liverpool  at  the  stipulated  time,  but  arrives  at  the  same  time  as  the 
passenger  train  which  left  London  next  after  he  did.  He  brings  an  action  against  the 
railway  Company  for  breach  of  their  contract.  Suppose  that  he  had  sustained  no 
damage  which  the  law  will  recognise — that  his  object  was  mere  pleasure  or  caprice. 
The  question  is,  can  he  by  law  be  prevented  from  proving  the  contract  he  actually 
made,  and  that  he  paid  101.  for  the  stipulation  as  to  time;  and  is  this  fact  to  be  kept 
back  from  the  jury,  and  are  they  to  be  absolutely  excluded  from  knowing  it  when 
they  are  called  upon  to  assess  the  damages  to  which  the  plaintiff  is  entitled?  I  am  of 
opinion  that  it  may  be  proved,  and  the  jury  may  reasonably  and  properly  take  it  into 
their  consideration. 

I  have  had  the  advantage  of  reading  the  judgment  of  my  brother  Bramwell,  who 
adheres  to  the  opinion  he  expressed  at  the  trial.  I  have  read  it  more  than  once.  I  do 
not  think  it  right  to  comment  or  reply  upon  it,  but  I  am  not  convinced  by  it. 
I  think  the  evidence  admissible  for  the  two  reasons  I  have  stated,  both  of  which  are 
affirmative. 

Bramwell,  B.  The  declaration  stated  a  contract  by  the  defendants  to  supply 
certain  goods  to  the  plaintiff  on  or  before  a  day  certain,  and  alleged  as  a  breach  non- 
delivery by  that  day.  The  defendant  paid  money  into  Court ;  confessing  therefore 
the  contract,  the  breach,  and  that  the  plaintiff  was  entitled  to  damages  not  exceeding 
the  sum  paid  in.  At  the  trial,  the  plaintiff,  after  proving  some  trifling  actual  damage, 
proposed  to  shew  that  a  portion  of  the  price  agreed  to  be  given  was  in  respect  of  the 
defendants'  engagement  to  deliver  by  the  named  day.  The  plaintiff  was  accordingly 
asked  by  his  counsel  whether  that  was  so.  He  [124]  was  also  asked  what  was  the 
market  price  of  the  article  at  the  time  of  the  contract.  Both  questions  were  objected 
to  and  overruled  by  me.     The  question  now  is,  was  I  right?     I  think  I  was. 

The  contract  having  been  made  and  broken,  the  plaintiff  was  entitled  to  damages. 
It  seems  to  me  not  material  to  decide  whether  the  right  expression  is  "  damages  sus- 
tained by,"  "loss  occasioned  by,"  or  "compensation  for  the  breach  of  contract,"  or  any 
other  corresponding  expression.  He  was  entitled  to  the  damages  described  by  some 
such  phrase  to  be  settled  by  a  jury  within  certain  rules  of  law.  Now  it  seems  to  me 
not  only  true  as  a  proposition  of  law,  but  plain  as  a  matter  of  fact,  that  such  damages 
can  be  neither  greater  nor  less  according  to  the  consideration  given  for  the  under- 
taking by  reason  of  the  breach  of  which  they  have  occurred.  Whether  the  plaintiff 
gave  nothing  or  something  for  the  undertaking,  his  damages  must  be  the  same.  It 
seems  to  me  also  plain,  as  a  matter  of  law  and  fact,  that  whether  the  time  appointed 
was  the  same  the  law  would  have  fixed  if  none  had  been  appointed,  viz.,  a  reasonable 
time,  or  was  before  it  or  after  it,  the  damages  are  the  same.  If  there  had  been  no 
consideration  for  any  part  of  defendants'  promise,  but  the  obligation  was  under  seal, 
the  damages  would  be  the  same. 

It  seems  to  me  this  can  be  made  plain  thus :  Suppose  I  had  admitted  the  evidence, 
that  the  plaintiff  had  sworn  as  suggested,  and  the  defendants  swore  the  contrary,  how 
must  I  have  directed  the  jury?  Not  that  it  was  no  matter  how  they  decided  the  fact. 
For,  if  so,  the  evidence  was  immaterial,  and  rightly  rejected.  Then  I  must  have  said, 
give  greater  damages  if  you  find  the  disputed  matter  for  the  plaintiff  than  if  you 
find  for  the  defendants.     Then  were  they  to  give  the  true  damage  if  they  found  the 
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disputed  fact  for  defendants,  and  more  than  the  true  if  they  found  it  for  the  [125] 
plaintiff;  or  the  true  damage  if  they  found  for  plaintiff,  and  less  than  the  true  if  they 
found  for  defendants  ?  If  this  question  could  be  put  in  this  case,  I  do  not  see  why  it 
could  not  in  every  case  where  there  is  a  day  named  for  the  delivery  of  goods  ;  for  it 
might  always  be  said  that  a  part  of  what  induced  the  price  agreed  was  the  obligation 
to  deliver  on  a  fixed  day.  Nor  do  I  see  why  a  seller  should  not  be  at  liberty  to 
shew  the  day  named  was  longer  than  a  reasonable  time,  and  so  argue  for  a  diminu- 
tion of  damages.  Nor  do  I  see  why  in  every  case  there  should  not  be  a  similar  inquiry, 
e.g.,  how  much  of  the  price  was  for  a  warranty,  and  so  forth.  Further,  what  does 
the  buyer  get  by  the  appointment  of  a  day  named  ]  He  gets  the  same  or  a  different 
time  to  what  the  law  would  appoint,  viz.,  a  reasonable  time.  If  it  is  the  same,  is  he 
to  have  different  damages]  If  it  is  earlier,  is  he  to  have  damages  according  as  it 
is  more  or  less  early?  Could  it  be  a  right  direction  to  a  jury  to  say,  "If  you  think 
part  of  the  consideration  was  for  an  early  day,  and  that  day  a  mouth  earlier  than  a 
reasonable  time,  then  one  amount  of  damage ;  but  if  not  for  an  earlier  day,  then  a 
reasonable  time,  or  only  three  weeks,  or  two  or  one  or  a  day  less,  then  give  some  other 
amount?  The  plaintiff's  counsel  asked  with  great  earnestness,  "Is  a  plaintiff  to 
recover  none  but  damages  in  money  numbered  ? "  Nobody  has  said  that  is  the  law, 
it  is  not.  But  whether  it  is  or  not,  the  objection  here  is  that  the  evidence  proposed 
has  no  relevancy  to  any  damages  recoverable  in  law  or  reason  1 

Another  matter  urged  was,  that  the  consideration  had  failed  for  this  part  of  the 
price.  They  get  into  a  difficulty  here,  for  they  separate  by  parol  one  written  contract 
into  two.  But  the  consideration  has  not  failed.  In  the  first  place,  all  that  is  under- 
taken on  one  side  is  the  consideration  for  all  that  is  undertaken  on  the  other.  The 
parties  may  form  their  contract  on  the  same  basis  or  on  different.  The  [126]  plaintiff" 
might  offer  a  price  in  which  he  said  so  much  was  for  expedition  money ;  the  defen- 
dants might  think  the  promise  for  expedition  worth  that  money,  or  they  may  think 
it  worth  less  or  more,  and  the  article  to  be  delivered  worth  more  or  less.  But  when 
the  contract  is  made,  all  on  one  side  is  the  consideration  for  all  on  the  other.  But 
the  consideration  has  in  no  sense  failed.  The  plaintiff  is  not  suing  for  money  had 
and  received.  He  obviously  could  not.  He  is  treating  the  contract  as  subsisting, 
and  seeking  to  recover  damages  for  breaches  of  it  of  various  intensity  in  reference 
to  different  parcels,  some  probably  delivered  in  time,  or,  at  all  events,  in  a  time  shorter 
than  a  reasonable  time. 

The  only  plausible  way  in  which  the  case  can  be  put,  as  I  think,  is  to  say  that 
the  evidence  proposed  would  go,  not  to.  increase  damages,  but  to  shew  what  they 
were.  This  was  not  argued  at  the  trial ;  but,  if  well  founded,  it  shews  the  evidence 
was  admissible,  that  I  was  wrong,  and  that  the  rule  should  be  absolute.  I  am  of 
opinion  that  it  is  ill  founded.  Where  a  contract  is  capable  of  a  breach  neither 
greater  nor  less,  the  consideration  given  for  the  contract  may  be  some  criterion  of  the 
damage  ;  as  if  10001.  were  given  for  a  promise  of  marriage.  But  where  the  contract 
may  be  broken  to  a  greater  or  less  extent,  with  more  or  less  intensity,  and  with  more 
or  less  damage,  the  consideration  is  no  criterion  of  their  amount.  Here  the  goods 
might  have  been  delivered  one  day,  two  days,  a  week,  a  month,  a  year  after  the 
appointed  time,  or  not  at  all ;  prices  might  fluctuate,  the  damages  might  vary  from 
a  hundred  causes  from  a  penny  to  a  pound  for  each  article ;  how  then  can  the  price 
given  for  the  named  day  be  a  criterion  of  the  damage  sustained  by  a  breach  to  deliver 
on  that  day  ? 

This  introduces  another  remark  to  shew  the  consideration  has  not  failed,  viz.,  the 
contract  remains,  and  the  right  to  [127]  sue  on  it  and  to  recover  large  damages  if 
they  are  proved.  Take  the  case  put  by  Mr.  Karslake,  a  bargain  for  a  horse,  and  501. 
extra  given  for  a  warranty  the  horse  will  go  to  Windsor  in  an  hour, — it  does  not,  but 
does  it  in  sixty-one  minutes,  is  the  whole  501.  to  be  got  back  ?  Certainly  not.  If 
less,  how  is  the  price  a  criterion  of  how  much  less  1  Can  you  say  an  average  horse 
could  go  in  three  hours  1  The  first  price  named  was  for  an  average  horse,  the  501 
for  two  hours  of  extra  speed,  and  so  each  minute  is  worth  8s.  4d.  I  am  of  opinion 
this  rule  should  be  discharged. 

Pollock,  C.  B.  In  this  case  the  immediate  question  before  the  Court  is,  whether 
certain  evidence  was  properly  rejected ;  but  that  question  involves  also  another,  viz., 
what  damages  can  be  claimed  on  the  breach  of  a  contract  to  deliver  goods  upon  the 
non-delivery  of  them  ? 
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My  brother  Martin  has  so  clearly  and  fully  stated  the  facts  of  the  case  that  it  is 
unnecessary  for  me  to  restate  them,  in  order  to  refer  to  them. 

I  cannot  say  the  question  is  free  from  doubt,  but  in  ray  opinion  my  brother  Bramwell 
was  right  in  rejecting  the  evidence,  which  ought  in  no  respect  to  have  influenced  the 
jury  either  as  to  the  verdict  or  as  to  the  amount  of  the  damages,  and  therefore  was 
irrelevant  as  being  beside  any  question  in  the  cause. 

It  appears  to  me  that  the  mistake  (if  it  be  one)  of  the  argument  in  support  of  the 
rule  arises  out  of  not  distinguishing  accurately  between  a  contract  and  the  motives 
or  inducements  which  led  to  the  making  of  a  contract.  When  a  contract  is  broken 
and  an  action  is  brought  for  damages,  the  heads  of  damage  are  matter  of  law  for  the 
Court ;  the  amount  of  damage  under  each  head  is  matter  of  fact  for  the  jury.  And 
I  think  the  heads  of  damage  must  be  determined  by  the  contract  itself  as  finally  agreed 
[128]  upon  between  the  parties  and  put  into  writing  (as  it  was  in  this  case),  and 
cannot  turn  upon  any  conversation  which  may  disclose  the  grounds  upon  which  one 
or  both  of  the  parties  assented  to  the  contract,  but  which  form  no  part  of  the  contract 
itself.  To  allow  a  previous  conversation  to  affect  the  damages  is  really  to  allow  parol 
evidence  to  be  given  to  alter  the  effect  of  the  contract. 

If  A.  agrees  to  buy  goods  of  B.  at  a  certain  price,  and  part  of  the  contract  be  that 
if  they  are  delivered  before  a  certain  day  A.  will  pay  an  additional  sum  of  money,  B, 
cannot  claim  that  sum  unless  he  has  complied  with  the  contract  and  delivered  the 
goods  before  the  day  ;  so  if  the  price  of  the  goods  and  the  sum  of  money  were  paid 
to  B.  beforehand  for  B.'s  convenience,  and  the  goods  were  not  delivered  before  the 
day,  A.  might  recover  back  that  sum,  the  consideration  failing  upon  which  it  was 
paid.  And  the  reason  of  this  is,  that  the  parties  had  bargained  and  agreed  in  such 
a  manner  that  the  legal  result  is  as  above  stated.  But  I  think  a  conversation  between 
the  parties  which  may  disclose  the  motives  under  which  they  were  acting,  or  one  of 
them  supposed  he  was  acting,  cannot  have  the  same  effect;  the  contract  must  be 
judged  of  and  determined  by  the  writing  if  there  be  one,  and  by  nothing  else,  and 
the  heads  of  damage  are  to  be  determined  from  the  contract  itself,  and  not  from 
preceding  conversations  about  which  there  may  be  a  dispute. 

It  throws,  I  think,  some  light  on  the  present  question  to  consider  the  converse 
of  it.  Suppose  that  the  effect  of  the  conversation  were,  that  instead  of  a  higher  price 
being  given  in  consideration  of  an  earlier  delivery,  a  lower  price  were  taken  in  con- 
sideration of  a  later  delivery,  would  less  damages  be  recoverable  on  a  failure  to 
deliver  1  I  think  not.  The  buyer  of  goods  under  a  general  contract  for  the  sale  of 
them,  with  or  without  reference  to  a  particular  time  of  delivery,  is  [129]  entitled  to 
damages  with  reference  to  the  market  price  of  the  goods  at  the  time  the  contract  is 
broken,  and  I  think  he  is  not  entitled  to  more  or  to  less  on  account  of  the  manner 
in  which  the  parties  agreed  about  the  price,  unless  that  is  disclosed  in  the  contract 
and  made  a  part  of  it. 

For  these  reasons  I  agree  with  my  Brother  Bramwell,  that  the  rule  ought  to  be 
discharged.  I  may  add  that  my  brother  Channell  agrees  with  the  judgment  I  have 
just  read. 

Rule  discharged. 


Phillip  Peppiatt  and  Mary  Ann  Peppiatt  his  Wife  v.  James  Smith.  May  6, 
1864. — In  an  action  for  injury  to  the  plaintiff  by  the  alleged  negligence  of  the 
defendant  the  Court  will  not  allow  interrogatories  to  be  administered  to  the 
plaintiff  as  to  the  circumstances  under  which  the  accident  happened,  the  extent 
of  injury,  the  medical  attendance  and  charges  for  it. 

[S.  C.  33  L.  J.  Ex.  239;  11  L.  T.  139.] 

This  was  an  action  for  alleged  negligence  on  the  part  of  the  defendant  in  leaving 
the  trap  of  his  cellar  in  a  dangerous  condition,  whereby  the  female  plaintiff  was 
injured,  and  miscarried.  The  defendant  pleaded  :  not  guilty.  An  application  had 
been  made  to  Channell,  B.,  at  Chambers,  for  an  order  to  administer  to  the  plaintiff  the 
following  interrogatories : — 

1.  Where  do  you  live,  and  do  you  occupy  a  house  or  rent  a  room  or  rooms,  and 
what  rent  do  you  pay  ? 
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2.  What  is  the  male  plaintiffs  occupation,  and  if  employed  by  a  master,  who,  by 
name  and  address  is  the  master? 

3.  When,  and  at  what  time  of  the  day  or  night,  did  the  alleged  accident  declared 
on  in  this  action  occur? 

4.  Who,  by  name  and  address,  was  present  or  in  the  company  of  the  female  plaintiff 
when  the  alleged  accident  happened  ? 

5.  Was  the  plate  of  the  coal-trap  mentioned  in  the  de-[130]-claration  broken,  or 
was  it  off  the  opening  in  the  pavement  when  the  alleged  accident  occurred  ? 

6.  How  did  the  alleged  accident  happen  ? 

7.  Was  the  pavement,  by  reason  of  the  weather,  on  the  9th  of  January  last,  wet 
and  slippery,  or  was  it  frosty  and  slippery,  or  in  what  kind  of  state  was  the  foot 
pavement  generally  in  on  the  said  9th  of  January,  when  the  said  alleged  accident 
happened  ? 

8.  Was  any  complaint  made  by  you,  or  either  of  you,  at  the  time  of  the  alleged 
accident,  to  the  defendant? 

9.  Was  the  female  plaintiff  confined  to  her  bed  by  reason  of  the  alleged  accident ; 
if  yea,  state  from  what  time  to  what  time  ? 

10.  For  how  long  a  period  had  the  female  plaintiff  been  pregnant  at  the  time  of 
the  alleged  miscarriage,  and  on  what  day  did  the  said  miscarriage  happen  ? 

11.  Who,  if  any  medical  man,  attended  the  female  plaintiff  at  the  time  of  the 
alleged  miscarriage? 

12.  Who,  by  name  and  address,  was  the  alleged  midwife  who  attended  the  female 
plaintiff  at  the  time  of  the  alleged  miscarriage,  and  for  how  long  a  period  did  she 
attend  upon  her,  and  what  sum  of  money,  if  any,  was  paid  for  such  attendance? 

13.  How  long  did  Mr.  Baker,  the  chemist,  attend  upon  the  female  plaintiff;  and 
what  sum  of  money,  if  any,  was  paid  him  for  his  attendances  and  medicines  ? 

14.  On  what  day,  month  and  year,  did  Dr.  Coghlan  first  attend  the  female 
plaintiff,  and  how  frequently  has  he  seen  her  since  up  to  the  date  of  administering 
this  interrogatory  ? 

15.  Did  Dr.  Coghlan  attend  at  the  residence  of  the  plaintiffs,  or  did  the  female 
plaintiff  wait  upon  Dr.  Coghlan  at  his  house  ? 

16.  Did  Dr.  Coghlan  prescribe  for  the  female  plaintiff,  or  did  he  supply  her  with 
medicines  ? 

[131]  17.  If  Dr.  Coghlan  has  only  prescribed  for  the  plaintiff,  what  was  the  pre- 
scription ?     Set  forth  the  same,  and  all  of  them  if  more  than  one  ? 

18,  Who  was  the  chemist,  by  name  and  address,  who  made  up  the  prescription 
or  prescriptions,  if  any,  and  how  frequently  has  it  been  made  up,  and  what  has  been 
paid  each  time  up  to  the  time  of  administering  this  interrogatory? 

19,  Has  Dr.  Coghlan  been  paid  any  fees  or  charges  up  to  the  time  of  administer- 
ing this  interrogatory  ;  if  yea,  state  when  the  payment  or  payments  was  or  were  made, 
and  the  amount  or  amounts  paid? 

20.  Did  you  consult  with  Dr.  Coghlan,  of  your  own  accord,  or  act  upon  advice, 
and  if  upon  advice,  upon  whose  advice,  by  name  and  address? 

21.  Did  the  accident  injure  the  leg,  or  take  off  any  skin,  or  how  otherwise;  what 
part  of  the  body  was  bruised,  injured  or  aflFected? 

The  learned  Judge  at  Chambers  having  refused  to  make  an  order, 
Giffard  now  moved  for  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the 
defendant  should  not  be  at  liberty  to  administer  to  them  the  above  interrogatories. 
The  interrogatories  are  necessary  to  enable  the  defendant  to  establish  his  defence, 
[Martin,  B.  The  facts  sought  to  be  elicited  form  part  of  the  plaintiffs'  case.]  They 
are  not  the  less  a  part  of  the  defendant's  case  because  they  form  a  part  of  the 
plaintiffs'.  Under  the  plea  of  "  not  guilty,"  the  defendant  may  shew  that  the  female 
plaintiff  contributed  to  the  injury  by  her  own  negligence.  If  the  plaintiffs  are 
witnesses  at  the  trial,  they  will  be  bound  to  answer  these  questions.  In  Bartktt  v. 
Lewis  (12  C.  B.  N.  S,  249)  Willes,  J,,  observed  that  the  party  interrogated  is, 
by  the  very  terras  of  the  51st  section  of  the  Common  [132]  Law  Procedure 
Act,  1854,  placed  in  the  position  of  a  witness,  [Martin,  B,  The  defendant 
is  seeking  to  compel  the  plaintiffs  to  tell  on  paper  their  version  of  the  transaction. 
The  defendant  might  have  taken  out  a  summons  for  particulars  of  the  time 
when  the  accident  occurred,  but  he  has  no  right  to  interrogate  the  plaintiffs  as 
to   the   condition   of   the   coal-trap,]     A  party  is   entitled  to  interrogate  as  to  any 
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matter  which   is   the  subject  of   cross-examination.     [Martin,  B.     I   cannot  accede 
to  that.] 

Per  Curiam. (a)  We  are  all  of  opinion  that  the  interrogatories  ought  not  to  be 
allowed. 

Rule  refused. 

The  Oldham  Building  and  Manufacturing  Company  (Limited)  v.  Heald. 
May  6,  1864. — A  commission  agent  sold,  in  his  own  name,  goods  to  the  defen- 
dant, at  a  place  within  twenty  miles  of  the  defendant's  residence.  The  principal, 
a  joint  stock  Company,  who  carried  on  its  business  at  a  place  more  than  twenty 
miles  from  the  defendant's  residence,  sued  the  defendant  in  a  superior  Court  and 
recovered  61.  Held,  that  the  Court  had  concurrent  jurisdiction  with  the  County 
Court  under  the  128th  section  of  the  9  &  10  Vict.  c.  95,  and  that  the  plaintiffs 
were  entitled  to  their  costs. — Applications  in  the  nature  of  appeal  from  the 
decision  of  a  Judge  at  Chambers  may  be  made  at  any  time  within  the  ensuing 
term. 

[S.  C.  33  L.  J.  Ex.  236;  10  L.  T.  534.] 

Dowdeswell,  on  the  28th  of  April,  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  plaintiffs  should  not  recover  their  costs  in  this  action. 

It  appeared  from  the  affidavits  that  the  action  was  brought  for  goods  sold  and 
delivered.  The  defendant  paid  into  Court  61.,  which  the  plaintiffs  accepted  in  satis- 
faction of  their  claim.  The  defendant  dwelt  and  carried  on  his  business  at  Sabden, 
near  Whalley,  in  Lancashire,  and  within  the  jurisdiction  of  the  Lancashire  County 
Court  holden  at  Clitheroe.  The  plaintiffs,  who  were  a  registered  Joint  Stock  Company, 
had  their  only  place  of  business  at  01d-[133]-ham,  which  is  distant  more  than  twenty 
miles  from  the  defendant's  residence.  The  goods  were  sold  at  Darwen,  in  Lancashire, 
by  Messrs.  Grime,  as  commission  agents  of  the  plaintiffs,  and  they  delivered  an 
invoice,  headed  "Darwen,  January,  1864.  Mr.  H.  Heald  to  R.  and  J.  Grime." 
Darwen  is  within  twenty  miles  of  the  defendant's  residence  and  is  within  the  jurisdic- 
tion of  the  Lancashire  County  Court  holden  at  Blackburn. 

On  the  4th  of  April  an  application  was  made  to  Mellor,  J.,  at  Chambers,  for 
an  order  that  the  plaintiffs  recover  their  costs,  on  the  grounds,  first,  that  the  defendant 
dwelt  more  than  twenty  miles  from  Oldham,  where  the  plaintiffs  carried  on  their 
business ;  and,  secondly,  that  the  cause  of  action  did  not  arise  in  the  County  Court 
district  where  the  defendant  dwelt  and  carried  on  his  business.  On  the  first  point, 
the  learned  Judge  was  of  opinion  that  the  fact  that  Darwen  was  within  twenty  miles 
of  Sabden,  where  the  defendant  dwelt,  was  an  answer  to  the  application,  since,  for 
this  purpose,  Darwen  must  be  considered  the  plaintiffs'  place  of  business.  On  the 
other  point  the  learned  Judge  was  of  opinion  that  the  affidavit  was  defective,  and 
dismissed  the  summons. 

On  the  8th  of  April,  another  application  was  made  to  Mellor,  J.,  and  the  affidavit 
in  support  of  it  stated,  "  that  the  cause  of  action  did  not  arise  wholly,  or  in  some  or 
any  material  part,  within  the  jurisdiction  of  the  Lancashire  County  Court  holden  at 
Clitheroe."  The  learned  Judge  refused  an  order  on  the  ground  that  the  matter  had 
been  already  disposed  of,  whereupon  the  present  rule  was  obtained ;  against  which 

Kemplay  shewed  cause.  The  plaintiffs  carried  on  their  business  for  the  purposes 
of  this  action  at  Darwen,  which  is  within  twenty  miles  of  the  defendant's  residence. 
The  9  &  [134]  10  Vict.  c.  95,  s.  128,  does  not  apply  to  cases  where  an  unknown 
principal,  residing  more  than  twenty  miles  from  the  defendant's  residence,  comes 
forward  and  avails  himself  of  a  sale  made  by  his  agent  at  a  place  within  twenty  miles 
of  the  defendant's  residence.  By  bringing  this  action  the  plaintiffs  have  adopted  the 
act  of  their  agent  and  treated  his  place  of  residence  as  their  own.  Moreover,  this 
rule,  which  is  in  the  nature  of  an  appeal  from  the  decision  of  Mellor,  J.,  was  not 
obtained  until  nearly  three  weeks  after  his  decision,  and  is  therefore  too  late. 

Dowdeswell,  in  support  of  the  rule.  First,  applications  in  the  nature  of  an  appeal 
from  the  decision  of  a  Judge  at  Chambers  may  be  made  at  any  time  within  the  term 
next  after  such  decision  :  Meredith  v.  Giitins  (18  Q.  B.  257).  Secondly,  this  is  a  case 
of  concurrent  jurisdiction.     Though  the  invoice  was  in  the  name  of  the  agent,  the 

(a)  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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defendant  does  not  deny  that  he  was  aware  that  the  goods  belonged  to  the  plaintiffs. 
If  the  agent  had  sued,  the  defendant  might  have  defeated  the  action  by  shewing  that 
the  goods  were  sold  on  behalf  of  the  plaintiffs.  [Bramwell,  B.  We  must  see  who  is 
the  plaintiff  on  the  record,  and  if  he  dwelt  more  than  twenty  miles  from  the  defendant ; 
the  equities  of  the  case  cannot  be  gone  into.]  A  corporation  "  dwells,"  within  the 
meaning  of  the  9  &  10  Vict.  c.  95,  s.  128,  at  the  place  where  it  carries  on  its  general 
business :  Adams  v.  Tlie  Great  Western  Railway  Company  (6  H.  &  N.  404),  Broum  v. 
The  London  and  North  Western  Railway  Company  (4  B.  &  S.  326) ;  and  Corbett  v.  The 
General  Steam  Navigation  Company  (4  H.  &  N.  482)  is  an  express  authority  that  the 
plaintiffs  do  not  carry  on  their  business  at  Darwen,  where  their  agent  resides,  but  at 
Oldham,  which  is  more  than  twenty  miles  from  the  defendant's  residence. 

[135]  Martin,  B.  I  am  of  opinion  that  the  argument  for  the  plaintiffs  is  right, 
and  that  the  rule  must  be  absolute. 

Bramwell,  B.     I  am  entirely  of  the  same  opinion. 

PiGOTT,  B.  I  concur  in  opinion,  but  think  it  better,  in  cases  of  concurrent 
jurisdiction,  that  it  should  be  left  to  the  discretion  of  the  Judge  as  to  making 
an  order  for  costs. 

Eule  absolute. 

Stewart  v.  The  London  and  North  Western  Kailway  Company.  April  19, 
1864. — A  railway  Company  issued  excursion  tickets  at  reduced  prices,  "subject 
to  the  conditions  contained  in  the  Company's  time  and  excursion  bills."  The 
bills  contained  this  condition  :  "  Luggage  under  60  lbs.  free,  at  passenger's  own 
risk."  Held,  that  a  purchaser  of  one  of  these  tickets,  who  had  the  means  of 
knowing  but  did  not  in  fact  know,  of  the  condition,  could  not  recover  for  the 
loss  during  the  transit  of  his  personal  luggage  (under  60  lbs.),  though  properly 
addressed,  and  although  he  was  not  allowed  to  retain  it  under  his  personal  control. 
— Held,  also,  that  the  17  &  18  Vict.  c.  31,  s.  7,  did  not  apply. 

[S.  C.  33  L.  J.  Ex.  193  ;  10  Jur.  (N.  S.)  805  ;  12  W.  R.  689  ;  10  L.  T.  302.  Overruled, 
Cohen  v.  South  Eastern  Railway,  1877,  2  Ex.  D.  264.  Referred  to,  Talley  v.  Great 
Western  Railway  Company,  1870,  L.  R.  6  C.  P.  51 ;  Henderson  v.  Stevenson,  1875, 
L.  R.  2  H.  L.  (Sc.)  474;  Harris  v.  Great  Western  Railway,  1876,  1  Q.  B.  D.  522; 
Parker  v.  South  Eastern  Railway,  1877,  2  C.  P.  D.  429 ;  Clarke  v.  West  Ham  Corporation, 
[1909]  2  K.  B.  870.] 

The  first  count  of  the  declaration  stated  that  the  plaintiff  became  and  was  received 
by  the  defendants  as  a  passenger  on  the  defendants'  railway,  to  be  carried  and  con- 
veyed by  the  defendants  together  with  his  luggage,  the  same  being  his  ordinary 
luggage,  from  Liverpool  to  liOndon,  and  from  thence  back  to  Liverpool,  by  a  certain 
train  each  way  of  the  defendants,  for  reward  to  them  in  that  behalf,  the  said  luggage 
to  be  delivered  by  the  defendants  to  the  plaintiff  at  Liverpool  aforesaid  upon  his 
return  and  arrival  there  by  the  said  train  from  London  to  Liverpool.  And  the 
plaintiff  says  that  the  defendants  did  not  carry  and  convey  the  said  luggage  to  Liverpool 
aforesaid  and  deliver  the  same  there  to  the  plaintiff  on  his  arrival  there  by  the  said 
last  mentioned  train,  and  the  same  remains  and  still  is  undelivered  to  him,  although 
all  things  happened  and  existed  necessary  to  entitle  the  plaintiff  to  have  the  same 
carried  and  con-[136]-veyed  and  delivered  as  aforesaid,  and  thereby  the  plaintiff  has 
wholly  lost  and  been  deprived  of  his  said  luggage. 

There  was  also  a  count  in  trover. 

Pleas :  First,  to  first  count.  That  the  defendants  did  not  contract  with  the 
plaintiffs  as  therein  alleged. 

Second,  to  first  count.  That  the  plaintiff  did  not  become  nor  was  he  received  by 
the  defendants  as  a  passenger  on  the  defendants'  railway  to  be  carried  and  conveyed 
together  with  his  said  luggage  as  in  the  first  count  mentioned,  upon  the  terms  or  in 
the  manner  in  the  said  first  count  in  that  behalf  alleged. 

Third,  to  first  count.  The  defendants  deny  the  breach  of  contract  therein  alleged, 
and  say  that  they  are  not  guilty  of  the  same. 

Fourth,  to  the  residue  of  the  declaration.     Not  guilty. 

Issues  thereon. 

At  the  trial,  at  the  Court  of  Passage  of  the  borough  of  Liverpool,  before  the 
Assessor,  the  following  facts  appeared  : — The  plaintiff,  in  September,  1862,  purchased 
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at  the  offices  of  one  Marcus  in  Liverpool  a  first  class  return  excursion  ticket,  from 
Liverpool  to  London  and  back,  at  the  price  of  l7s.  6d.  Marcus  was  the  agent 
employed  by  the  North  Western  Railway  Company  to  superintend  the  arrangements 
of  these  excursion  trains.  The  ticket  was  headed  "L.  &  N.  W.  Railway,  Marcus 
Trains,  1862."  On  the  front  of  the  ticket  were  printed  the  words  "Ticket  as  per 
bill,"  and  on  the  back  "  This  ticket  is  issued  subject  to  the  conditions  contained  in  the 
Company's  time  and  excursion  bills,  and  if  used  for  any  other  train  or  station  the 
ticket  will  be  forfeited  and  the  full  fare  charged."  The  bills  to  which  the  ticket 
referred  specified  the  days  and  hours  for  the  departure  and  return  of  these  excursion 
trains,  and  contained  amongst  other  notices,  the  following : — "  Luggage  under  60  lbs. 
free  at  passenger's  own  risk."  One  of  these  [137]  small  bills  was  usually  issued  along 
with  this  ticket,  but  the  plaintiff  swore  that  he  received  no  bill  when  he  obtained  his 
ticket  and  that  he  was  not  aware  what  these  bills  contained.  He  admitted  however, 
that  he  had  seen  some  large  bills  posted  up  at  the  railway  station,  which  contained 
the  general  arrangement  of  these  trains,  and  referred  for  further  particulars  to  the 
small  bills. 

On  the  plaintiffs  arrival  at  the  London  station  for  the  return  journey,  his 
portmanteau  (under  60  lbs.),  marked  with  his  name  and  address,  and  containing 
ordinary  wearing  apparel,  was  taken  from  a  cab  and  carried  to  the  platform,  by  a 
porter  in  the  service  of  the  Railway  Company.  The  plaintiff  expressed  a  wish  to 
take  his  portmanteau  in  the  carriage  in  which  he  travelled,  but  the  porter  told  him 
it  could  not  go  there,  and  took  it  to  the  luggage  van.  The  portmanteau  was  lost  on 
the  journey. 

The  learned  Assessor,  having  left  to  the  jury  the  question  whether  the  plaintiff 
had  seen  the  small  bills,  which  they  answered  in  the  negative,  directed  a  verdict  to 
be  entered  for  the  defendants,  with  leave  to  the  plaintiff  to  move  to  enter  the  verdict 
for  391.  14s.  (the  damages  assessed  contingently  by  the  jury),  if,  upon  the  facts  proved, 
the  plaintiff  was  entitled  to  recover,  with  power  to  the  Court  to  draw  inferences 
of  fact. 

Brett  (R.  G.  Williams  with  him)  now  moved  accordingly.  First,  the  defendants 
are  liable  as  common  carriers,  since  the  plaintiff  had  no  notice  of  the  condition  that 
the  luggage  was  to  be  at  his  risk.  [Pollock,  C.  B.  Is  there  any  authority  that 
railway  Companies  incur  the  responsibility  of  common  carriers  in  respect  of  passengers' 
luggage  ?]  Richards  v.  The  London,  Brighton  and  South  Coast  Railway  Company  (7  C.  B. 
839)  is  a  direct  authority  for  that  proposition.  In  [138]  Story  on  Bailments,  §  499, 
it  is  said  :  "  The  doctrine  seems  now  firmly  established  both  in  England  and  America, 
that  the  responsibility  of  coach  proprietors,  carrying  passengers,  with  their  baggage, 
stands  as  to  their  baggage  upon  the  ordinary  footing  of  common  carriers."  On  principle 
it  can  make  no  difference  whether  a  passenger  does,  or  does  not,  travel  in  the  same 
train  with  his  luggage,  if  he  is  not  allowed  to  have  it  under  his  personal  controul. 
Secondly,  notice  of  the  condition  in  the  bills  is  no  answer  to  this  action.  The  facts 
shew  negligence  in  the  railway  Company's  servants.  The  7th  section  of  the  Railway 
and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31)  applies.  Either  the  condition  that  the 
luggage  should  be  at  the  passenger's  risk  was  not  meant  to  exempt  the  railway 
Company  from  responsibility  for  negligence,  or,  if  meant  to  do  so,  it  was  unreasonable. 
Again,  there  was  no  signed  contract.  Passengers'  luggage  is  within  the  scope  of  the 
Act,  since  the  definition  of  "traffic  "  in  the  first  section  expressly  includes  it.  Thirdly, 
the  railway  Company,  being  bound  by  their  Act  of  Parliament  to  take  a  certain  quantity 
of  luggage  along  with  each  passenger,  cannot  restrict  their  responsibility  for  its  safe 
custody  by  notice  (but  see  5  &  6  Wm.  4,  c.  cvii.  s.  169)r 

As  to  the  count  in  trover,  the  misdelivery  of  luggage  is  evidence  of  a  conversion  : 
Wyld  V.  Pickford  (8  M.  &  W.  443).  [Pollock,  C.  B.  If  there  is  no  liability  the  form 
of  action  is  immaterial.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  case  is  not  within  the  Railway 
and  Canal  Traffic  Act.  As  to  the  finding  of  the  jury  that  the  plaintiff  was  not  aware 
of  the  contents  of  the  time  bills,  the  rule  applies,  that  a  person  must  be  presumed  to 
know  what  he  has  the  means  of  knowing,  [139]  whether  he  avails  himself  of  those 
means  or  not.  Here  we  must  presume  that  the  plaintiff  read  the  ticket  and  did  not 
choose  to  consult  the  bills  to  which  the  ticket  referred.  The  fault  was  his,  not  the 
railway  Company's.  The  bills  shew  the  terms  on  which  the  railway  Company  run 
these  special  trains,  and  specify  the  days  and  hours  for  departure  and  return.     One 
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condition  in  the  bills  is:  "Luggage  under  60  lbs.  free  at  passenger's  own  risk." 
When  luggage  is  sent  to  be  carried  as  goods  in  the  ordinary  way,  under  the  custom 
of  England,  the  case  is  different.  But  here,  if  the  plaintiff  was  ignorant  of  the  special 
terms,  his  ignorance  was  of  his  own  creation.  He  says  in  effect,  "  I  assent  to  your 
terms  whatever  they  may  be."  Under  these  circumstances  I  think  that  he  has 
taken  the  risk  himself  and  that  the  railway  Company  is  not  liable  for  the  loss  of  his 
luggage. 

If  indeed  the  question  were,  whether  at  common  law  a  carrier  is  under  the  same 
responsibility  in  respect  of  passenger's  luggage  as  in  respect  of  goods,  I  should  think 
he  is  not.  The  case  of  Richards  v.  The  London,  Brighton  and  South  Coast  Railway  (7  C.  B. 
839)  has  been  cited  in  support  of  that  proposition.  But  I  am  not  convinced  by  that 
case.  The  attention  of  the  Court  of  Common  Pleas  was  not  drawn  to  the  distinction 
which  exists.  And  although  a  passage  has  been  cited  from  Story  on  Bailments  to  the 
same  effect,  I  retain  the  opinion  that  a  carrier  undertakes  no  responsibility  in  respect 
of  the  luggage  of  a  passenger  beyond  that  which  he  undertakes  in  respect  of  the 
passenger  himself. 

Bramwell,  B.  I  also  think  that  a  rule  should  be  refused.  It  appears  that  the 
plaintiff  took  a  ticket,  on  the  back  of  which  there  was  a  printed  notice  that  it  was 
issued  subject  to  the  conditions  contained  in  the  railway  Company's  bills.  [140] 
First,  he  says,  "I  did  not  know  what  was  on  the  ticket,"  thus  claiming  the  benefit 
of  his  own  carelessness  in  not  reading  it.  It  is  enough  that  he  had  the  opportunity. 
The  ticket  gave  him  notice  that  there  was  something  to  be  inquired  into,  which  if  he 
had  chosen  to  inquire  he  could  easily  have  ascertained.  There  was  thus  a  plain  bargain 
entered  into,  by  virtue  of  which  the  plaintiflP  obtained  his  ticket  at  about  one-fourth 
of  the  ordinary  fare,  and  for  this  accommodation  he  was  content  to  take  the  risk  of 
his  luggage  on  himself.  How  then  can  he  now  seek  to  make  the  defendants  liable  for 
his  loss  1 

The  case  of  Richards  v.  The  London,  Brighton  and  South  Coast  Railway  Company 
(7  C.  B.  839)  was  cited  by  the  plaintiff's  counsel  for  the  purpose  of  shewing  that  the 
ordinary  liability  of  railway  Companies  in  respect  of  passenger's  luggage  is  that  of 
common  carriers.  That  certainly  appears  to  have  been  a  hard  case.  The  luggage 
was  a  lady's  dressing  case;  it  was  not  delivered  into  the  defendant's  custody  as 
carriers,  but  was  deposited  underneath  the  owner's  seat.  That  case  however  is  not 
like  the  present,  for  here  the  luggage  was  taken  on  special  terms.  The  Railway  and 
Canal  Traffic  Act  does  not  apply,  and  no  question  arises  as  to  the  reasonableness  of 
the  condition. 

But  then  it  is  argued  that  the  defendants  are  bound  by  their  Act  to  take  a  certain 
quantity  of  luggage  with  each  passenger.  When  the  passenger  is  charged  the  ordinary 
fare  that  is  so ;  but  if  the  passenger  chooses  to  be  conveyed  with  his  luggage  at  a 
reduced  rate  on  special  terms,  he  must  abide  by  the  terms  to  which  he  agrees. 

Lastly,  it  is  urged  that  the  luggage  is  only  at  the  passenger's  risk  where  there  is 
no  negligence  on  the  part  of  the  defendants  or  their  servants.  But  there  is  no  such 
limitation  in  the  words  used.  I  think  their  plain  meaning  [141]  is,  that  the  railway 
Company  will  not  be  responsible  for  any  loss  or  damage  to  luggage ;  and  if  so  this 
point  also  fails. 

PiGOTT,  B.  I  am  of  the  same  opinion.  This  was  a  special  contract,  and  it  was 
competent  for  the  parties  to  make  it.  The  railway  Company  do  not  incur  the  respon- 
sibility of  common  carriers  in  running  these  excursion  trains.  I  think  it  a  reasonable 
bargain  that,  if  a  railway  Company  runs  trains  at  a  reduced  rate,  each  passenger  shall 
take  care  of  his  own  luggage. 

Rule  refused. 


Morris  v.  Lloyd  and  Another.  April  27,  1864. — A  testator  by  will,  made  prior 
to  the  1  Vict.  c.  27,  after  giving  his  wife  a  life  estate  in  all  his  property,  devised, 
without  words  of  limitation,  Blackacre  to  his  son  B.,  he  paying  thereout  certain 
legacies,  and  Whiteacre  to  his  son  C,  and  after  certain  other  indefinite  devises  he 
gave  the  residue  and  remainder  of  his  estate  whatsoever  and  wheresoever,  and  of 
what  nature,  kind  and  quality  soever  to  his  four  daughters  in  equal  shares,  to  be 
paid  in  one  year  after  his  wife's  death.  Held  :  First,  that,  under  the  devise  to  C, 
a  life  estate  passed  and  not  a  fee  by  implication. — Secondly,  that  the  residuary 

Ex.  Div.  XV.— 16 
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clause  carried  realty  as  well  as  personalty,  and  that  the  remainder  in  fee  expectant 
on  the  death  of  C.  and  the  testator's  widow  passed  under  it. 

[S.  C.  33  L.  J.  Ex.  202 ;  10  L.  T.  508.] 

Ejectment.  At  the  trial,  before  Keating,  J.,  at  the  Staffordshire  Spring  Assizes, 
1864,  the  following  facts  appeared  ; — 

Joseph  Morris,  by  will  dated  the  18th  September,  1809,  devised,  so  far  as  material, 
as  follows : — "  I  will  that  my  debts  and  funeral  charges  be  first  paid.  I  give  and 
bequeath  to  my  wife,  Ann  Morris,  during  her  life,  the  use  of  all  my  lands,  tenements, 
chattels  and  premises  whatsoever  and  wheresoever,  if  she  continues  unmarried.  I 
give  and  bequeath,  at  the  decease  of  my  wife,  unto  my  son,  William  Morris,  all  that 
house,  barn,  stable  and  cowhouse,  garden,  and  late  Harrison's  Land,  containing,  &c., 
he  paying  to  my  [142]  son  Thomas  Morris  the  sum  of  501.,  to  my  son  James  Morris 
the  sum  of  501.,  and  to  my  son  Richard  Morris  the  sum  of  501.,  out  of  the  aforesaid 
premises  situated  at  Kerrymore  Green,  &c.  I  give  and  bequeath  unto  my  youngest 
daughter,  Ann  Morris,  all  that  messuage  and  garden  now  in  possession  of  Stephen 
Clifford,  situate  at  Kerrymore  Green,  &c.,  at  the  death  of  my  wife.  I  give  unto  my 
son  James  Morris  all  that  Hempbutt  now  in  ray  possession,  situate  at  Kerrymore 
Green,  &c.,  at  the  decease  of  my  wife.  I  give  and  bequeath  unto  my  son  Richard 
Morris  all  that  brickyard  situate  at  Kerrymore  Green,  &c.,  now  in  my  possession,  at 
the  decease  of  my  wife.  All  the  rest  and  residue  of  my  estate  whatsoever  and  where- 
soever, and  of  what  nature,  kind  and  quality  soever  the  same  may  be,  and  not  herein 
given  and  disposed  of,  after  payment  of  my  debts,  legacies  and  funeral  expenses : 
First.  I  give  to  my  grandson  Joseph  Morris  the  sum  of  51.  :  Lastly,  I  give  and 
bequeath  unto  my  four  daughters  Isabel  Smith,  Mary  Altree,  Elizabeth  Peake,  and 
Ann  Morris,  equal  and  share  alike  of  the  said  residue  and  remainder,  and  to  be  paid 
unto  them  respectively  so  soon  as  one  year  after  the  decease  of  my  wife.  And  I  do 
hereby  appoint  my  wife  and  Mr.  James  Jones  executrix  and  executor  of  this  my  last 
will  and  testament." 

The  testator  died  in  November  1809,  his  widow  in  1814,  and  James  Morris,  the 
devisee  of  the  Hempbutt,  which  formed  the  subject  of  the  present  action,  in  1857. 
Isabel  Smith  and  Elizabeth  Peake  survived  the  testator,  and  died  without  issue. 

The  defendants  claimed  under  a  purchase  from  James  Morris,  who  had  taken 
possession  of  the  Hempbutt  on  his  mother's  death. 

The  plaintiff  claimed  as  heir  at  law  of  the  testator.  If  the  residuary  clause  carried 
realty,  then  he  claimed  a  [143]  moiety  only  as  heir  at  law  of  Isabel  Smith  and 
Elizabeth  Peake. 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  whole 
of  the  premises,  with  leave  to  the  defendants  to  move  to  enter  the  verdict  for  them 
for  the  whole  or  for  a  moiety. 

Gray,  in  last 'Easter  Term,  obtained  a  rule  nisi  accordingly;  against  which 

H.  Matthews  shewed  cause.  The  principal  question  is,  whether  the  indefinite 
devise  to  James  Morris  is  a  devise  for  life  or  in  fee.  If  it  be  a  devise  for  life,  the 
plaintiff  (who  is  heir-at-law  of  the  testator  and  also  of  two  of  the  residuary  devisees) 
is  entitled  to  retain  the  verdict  for  the  whole,  or  for  a  moiety,  according  as  the 
residuary  clause  did  or  did  not  carry  the  realty.  If  it  be  a  devise  in  fee,  the  defen- 
dants are  entitled  to  the  verdict  for  the  whole  property.  It  has  been  long  settled 
that,  in  a  will  made  prior  to  the  passing  of  the  1  Vict.  c.  27,  a  devise  of  lands  without 
words  of  limitation,  or  other  expression  capable  in  itself  of  carrying  the  fee,  confers 
on  the  devisee  a  life  estate  only.  There  are  but  two  classes  of  cases  in  which  it  has 
been  held  that  such  a  devise  may  by  implication  be  enlarged  into  a  fee.  First,  where 
the  will  imposes  the  payment  of  a  sum  of  money  on  the  devisee,  in  which  case  a  fee 
is  implied,  to  obviate  the  possibility  of  the  devisee  sustaining  a  loss  by  the  devise. 
Secondly,  where  there  is  a  devise  over,  and  a  fee  is  implied  if  the  devise  over  do  not 
take  effect.  But  here  there  is  neither  a  payment  imposed  on  the  devisee,  nor  a  devise 
over.  And  this  is  the  answer  to  the  argument  that  the  indefinite  devise  to  James 
should  receive  the  same  construction  as  the  indefinite  devise  to  William,  viz.,  that  in 
the  devise  to  William  there  is  a  charge  imposed  on  the  devisee.  More-[144]-over, 
the  case  of  Right  dem.  Compton  v.  Compton  (9  East,  267),  in  which  there  were  similar 
devises,  is  an  authority  that  the  terms  of  one  of  two  distinct  devises  cannot  be  drawn 
in  aid  of  the  construction  of  the  other  so  as  to  create  a  fee  by  implication.     If  it 
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should  be  argued  that  the  testator  has  shewn  it  was  not  his  intention  to  die  intestate 
as  to  this  remainder,  and  that  on  that  ground  James  Morris  must  take  the  fee,  the 
answer  is  that  a  fee  would  not  be  implied  to  prevent  an  intestacy.  Further,  it  is 
submitted  that  there  is  no  intestacy,  but  that  the  remainder  in  fee  expectant  on  the 
decease  of  James  Morris  and  the  testator's  wife  passed  under  the  residuary  devise. 
The  terms  of  that  clause  are  too  general  to  be  restricted  to  personalty,  by  the  words 
directing  payment  within  a  year  after  the  decease  of  the  testator's  wife.  And  the 
case  of  Roe  dem.  Allpart  v.  Bacon  (4  M.  &  Sel.  366)  shews  that  the  word  "estate"  is 
sufficient  to  carry  the  fee.  The  argument  which  would  restrict  the  operation  of  the 
residuary  clause  to  personalty  proves  too  much,  since  the  direction  as  to  payment  is  as 
inappropriate  to  a  chattel  as  it  is  to  real  estate,  and  is  in  strictness  only  applicable  to 
money.  Still,  if  that  clause  be  construed  to  carry  realty,  the  construction  is  so  far 
unfavourable  to  the  plaintiff  that  it  will  prevent  him  from  recovering  more  than  a 
moiety  of  the  property  in  this  ejectment.  He  also  referred  to  fVillis  v.  Lucas 
(1  P.  Wms.  472;  S.  C.  10  Mod.  417)  and  Doe  rfm.  Briscoe  v.  Clarke  (2  B.  &  P. 
N.  R.  343). 

Gray,  in  support  of  the  rule.  It  is  not  denied  that  in  a  will  made  prior  to  1  Vict, 
c.  27  an  indefinite  devise  is  prima  facie  a  devise  for  life.  But  in  order  that  the  fee 
may  pass,  technical  expressions  are  not  necessary  in  a  will.  An  [145]  indefinite 
devise  is  capable  of  carrying  the  fee  if  the  testator's  intention  can  be  clearly  made  out 
by  the  context.  Thus,  where  a  charge  is  imposed  on  the  devisee,  the  fee  passes  by 
the  devise.  The  reason  is,  that  the  charge  shews  the  testator's  intention.  [Martin,  B., 
referred  to  Jarman  on  Wills,  3rd  ed.,  p.  248.]  Here  the  devise  to  James  is  in  the 
same  words  as  the  devise  to  William.  In  using  the  same  words  the  testator  must 
have  intended  to  pass  the  fee.  In  Pitman  v.  Stevens  (15  East,  505,  510)  Lord 
EUenborough  said,  "  In  the  construction  of  wills  hardly  any  words  are  to  be  found  of 
so  stubborn  and  inflexible  a  meaning  as  not  to  bend  to  the  plain  sense  of  the  context." 
The  residuary  clause,  of  which  the  language  would  be  perfectly  appropriate  as  a 
bequest  of  personal  estate,  is  framed  on  the  supposition  that  the  real  estate  is  already 
disposed  of.  Bebb  v.  Penoyre  (11  East,  160)  is  an  authority  that  similar  language  in  a 
residuary  clause  will  not  carry  real  estate.  And  if  it  will  not,  unless  the  fee  passed  by 
the  devise  to  James,  there  is  an  intestacy  as  to  the  remainder.  The  testator  clearly  con- 
templated no  intestacy.  In  Cole  v.  Rawlinson  (3  Bro.  P.  C.  7)  a  messuage  called  the 
Bell  Tavern  was  settled  upon  A.  for  life,  remainder  to  B.  in  tail,  remainder  to  A.  in  fee. 
A.  devised  all  his  right,  title  and  interest  in  the  house  to  B.,  who  was  his  son,  but 
without  adding  any  words  of  inheritance.  It  was  held  that  by  this  devise  the  fee 
passed  :  for  if  B.  took  no  more  by  the  will  than  an  estate  for  life,  he  had  really  nothing 
given  him;  because  he  had  more  than  an  estate  for  life  in  it  before.  Right  dem. 
Compton  v.  Compton  (9  East,  267)  merely  decided  that  the  terms  of  one  devise  could 
not  be  drawn  in  aid  of  the  other,  merely  because  the  two  sets  of  devisees  stood  in  the 
same  degree  of  relationship  to  the  testator. 

Cur.  adv.  vult. 

[146]  Martin,  B.,  now  said, — In  this  case  I  am  of  opinion  that  under  the  devise 
to  James  Morris  a  life  estate  only  was  created.  This  would  necessarily  follow,  if  the 
devise  stood  alone,  from  a  rule  of  construction  which  has  been  long  established. 
There  is  nothing  in  the  context  which  can  by  implication  enlarge  that  estate  into  a 
fee.  The  circumstance  that  the  preceding  indefinite  devise  to  William  Morris  is  in 
construction  of  law,  by  reason  of  the  charge  which  accompanies  it,  a  devise  in  fee  can 
raise  no  such  implication. 

The  other  argument  which  was  urged  was  founded  on  the  language  of  the 
residuary  clause,  which  was  said  not  to  apply  to  realty.  And  indeed  it  is  probable 
that  the  testator  fully  believed  that  the  preceding  devises  had  disposed  of  the  whole 
interest  in  his  real  estate.  But  the  language  of  the  residuary  clause  is  clearly  large 
enough  to  carry  realty,  and  it  appears  to  me  impossible  to  cut  that  language  down  so 
as  to  exclude  it.  The  testator,  although  he  was  not  aware  of  it,  had  a  reversion  in 
fee  to  dispose  of  expectant  on  the  deaths  of  his  wife  and  his  son  James  Morris ;  and 
under  the  residuary  devise  to  the  testator's  four  daughters  as  tenants  in  common,  I 
am  of  opinion  that  that  reversion  passed.  The  plaintiff,  who  represents  two  of  those 
residuary  devisees,  is  therefore  entitled  to  retain  the  verdict  for  one  moiety. 

Bramwell,  B.,  said, — I  entirely  agree.  It  is  argued  that,  although  the  devise  to 
James  Morris  would  if  it  stood  alone  be  a  devise  for  life,  it  is  to  be  construed  by 
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implication  from  other  parts  of  the  will  as  a  devise  in  fee.  First,  it  was  pointed  out 
that  the  will  contained  a  similar  indefinite  devise  to  another  son  of  the  testator, 
which  being  accompanied  by  a  charge  carried  the  fee.  But  the  case  of  Right  dem. 
Compton  V.  Compton  (9  East,  267)  affords  an  answer  to  that  [147]  argument.  That 
case  is  in  point  to  shew  that  although  an  indefinite  devise,  when  accompanied  by  a 
charge,  will  carry  the  fee,  the  same  words  of  gift,  when  not  accompanied  by  a  charge, 
will  not,  though  occurring  in  the  same  will. 

The  other  argument  used  was  that  the  residuary  clause  in  this  will  could  not 
carry  real  estate ;  and  that,  if  so,  the  presumption  that  the  testator  did  not  intend  to 
die  intestate  as  to  this  reversion  might  be  coupled  with  the  former  argument.  But 
the  answer  is,  that  the  residuary  clause  does  carry  real  estate.  The  words  are 
sufficiently  comprehensive,  and  although  the  testator  was  probably  not  aware  that 
he  had  any  real  estate  undisposed  of,  under  those  words  it  would  pass.  The  only 
difficulty  which  I  have  felt  has  arisen  from  the  words  "to  be  paid  so  soon  as  one 
year  after  the  decease  of  my  wife," — words  not  applicable  to  a  reversion  in  fee.  But 
I  think  the  answer  is  that  the  words  used  not  being  applicable  to  the  whole  of  the 
property  comprised  in  the  residuary  devise  must  be  applied  only  so  far  as  they  are 
applicable.  In  the  result  I  am  of  opinion  that  the  reversion  in  fee  expectant  upon 
the  decease  of  the  testator's  wife  and  James  Morris  passed  under  the  residuary 
devise,  and  that  the  plaintiff,  as  heir  at  law  of  two  of  the  residuary  devisees,  is 
entitled  to  a  verdict  for  one  moiety. 

Rule  absolute  to  reduce  the  verdict  for  the  plaintiff  to  one  moiety. 

[148]  Wilson  v.  Hood  and  Whitehouse.  In  re  F.  W.  Seaman,  an  Attorney 
of  this  Court.  April  28,  1864.— The  23  &  24  Vict.  c.  127,  s.  28,  empowers  the 
"  Court  or  Judge,  before  whom  any  suit,  matter,  or  proceeding  has  been  heard 
or  shall  be  depending,"  to  declare  the  attorney  employed  to  prosecute  or  defend 
such  suit,  &c.,  entitled  to  a  charge  on  any  property  recovered  or  preserved  by 
the  instrumentality  of  such  attorney.  Held,  that  a  cause  tried  at  Nisi  prius  had 
been  heard  before  the  Court  within  the  meaning  of  this  section,  and  that  by  the 
word  "Judge"  is  meant  a  Judge  who  in  himself  constitutes  the  Court,  and  not 
a  Judge  sitting  at  Nisi  prius. — The  words  "  property  of  whatsoever  nature,  tenure 
or  kind"  shew  that  the  section  applies  to  realty  as  well  as  personalty. — The 
Court  declared  a  charge  under  this  section  on  property  recovered  in  an  action 
of  ejectment  nearly  two  years  after  the  writ  of  possession  had  been  executed, 
although  in  the  interval  the  plaintiff  had  died  and  a  decree  had  been  made  in  a 
creditor's  suit  for  administering  his  real  and  personal  estate. 

[S.  C.  33  L.  J.  Ex.  204  ;  10  Jur.  (N.  S.)  593 ;  and  nomine  Ex  parte  Sleeman,  12  W.  R. 
748.  Applied,  Heinrich  v.  Sutton,  1871,  40  L.  J.  Ch.  518  :  reversed  L.  R.  6 
Ch.  App.  865.  Explained,  Birchall  v.  Pugin,  1875,  L.  R.  10  C.  P.  399.  Referred 
to,  Catlow  V.  Catlow,  1877,  2  C.  P.  D.  366.] 

Gray,  on  a  former  day  in  this  term,  had  obtained  a  rule,  (a)  calling  on  William 
John  Wilson  and  Alfred  Maurice  Wilson,  trustees  and  executors  of  the  will  of  the 
plaintiff,  to  shew  cause  why  it  should  not  be  referred  to  the  Master  to  tax  the  costs 
of,  and  ascertain  what  was  due  to,  Frederick  William  Seaman  for  his  taxed  costs, 
charges  and  expenses  of  and  in  reference  to  this  action,  and  why  the  said  Frederick 
William  Seaman  should  not  be  declared  by  the  Court  entitled  to  a  charge  upon  the 
property  recovered  in  the  action  in  respect  of  the  amount  found  by  the  Master, 
pursuant  to  the  statute  23  &  24  Vict.  c.  127,  s.  28. 

It  appeared,  from  the  affidavits,  that  the  applicant.  Seaman,  had  been  employed 
by  the  plaintiff  as  his  attorney  in  an  action  of  ejectment,  which  was  tried  at  the 
Gloucestershire  Spring  Assizes,  1862,  and  in  which  the  plaintiff  obtained  a  verdict 
against  the  defendant,  Whitehouse,  the  other  defendant  having  suffered  judgment 
by  default  of  appearance.  A  writ  of  habere  facias  possessionem  issued  on  the  26th 
of  April,  1862,  and  on  the  29th  possession  was  given  to  the  plaintiff  under  it. 
Whitehouse  was  subsequently  arrested  under  a  ca.  sa.  for  the  costs,  and  after  remain- 

(a)  A  similar  application  had  been  made  to  Crompton,  J.,  at  Chambers,  who 
referred  the  matter  to  the  Court. 
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ing  some  time  in  prison  was  discharged  under  the  Bankruptcy  Act,  1861.  On  the 
11th  of  June,  1863,  the  plaintiff  died,  leaving  the  applicant's  costs  unpaid,  and  having 
by  his  will  devised  his  [149]  real  estate  to  his  executors  upon  trusts  for  sale.  On  the 
7th  of  November,  1863,  a  decree  in  the  usual  form  was  obtained  in  a  creditor's  suit 
for  the  administration  of  the  testator's  real  and  personal  estate. 

Sir  George  Honyman  now  shewed  cause.  This  application  is  made  to  the  wrong 
tribunal.  The  words  "of  the  section  (a)  under  which  the  application  is  made  are  :  "  It 
shall  be  lawful  for  the  Court  or  Judge  before  whom  any  such  suit,  matter,  or  proceed- 
ing has  been  heard  or  shall  be  depending,"  &c.  The  suit  is  not  now  "depending." 
The  writ  of  possession  has  long  been  executed,  and  the  suit  is  at  an  end.  The  plaintiff 
is  dead,  and  his  executors  are  not  parties.  Then  has  the  suit  been  "  heard  "  before 
this  Court?  It  is  submitted  that  it  has  not,  but  that  it  has  been  heard  before  the 
Judge  who  tried  the  cause.  [Martin,  B.  The  [150]  Judge  at  Nisi  prius  sits  under 
a  commission  to  try  the  issues;  the  Court  gives  the  judgment]  In  practice,  the 
Court  in  the  majority  of  cases  gives  no  formal  judgment.  The  act  of  signing 
judgment  consists  in  a  mere  entry  at  the  Master's  office.  The  Judge  who  has  tried 
the  cause  has  a  knowledge,  which  the  Court  has  not,  upon  the  question  whether  the 
property  has  been  recovered  through  the  instrumentality  of  the  attorney.  [Bramwell,  B. 
The  Judge  who  presided  at  Nisi  prius  might  not  know  the  facts.  Suppose  at  Nisi 
prius  a  verdict  had  been  taken,  subject  to  a  special  case.]  The  Court,  even  if  it  has 
"  heard "  the  suit,  is  not  bound  to  make  an  order.  The  language  of  the  section  is 
plainly  not  obligatory.  If  the  Court  should  now  interfere,  the  rights  which  have 
been  acquired  by  other  parties  under  the  administration  suit  might  be  prejudiced. 
Here  there  has  been  such  delay  on  the  applicant's  part  as  to  disentitle  him  to  assistance 
from  the  Court.     He  referred  to  Shaw  v.  Neale  (6  H.  L.  Cas.  581). 

Gray,  in  support  of  the  rule.  The  argument  that  the  Court  cannot  make  this 
order  unless  the  action  is  depending,  and  that  after  judgment  it  is  not  depending, 
would  defeat  the  intention  of  the  Act ;  for  the  charge  can  only  be  declared  when  the 
property  has  been  recovered,  and  it  is  not  recovered  until  judgment.  Section  28 
being  prospective,  the  words  "shall  be  depending"  may  be  taken  to  mean  "shall  be 
hereafter  depending,"  i.e.,  "after  the  passing  of  the  Act,"  At  all  events,  the  alter- 
native branch  of  the  clause  applies,  since  the  matter  has  been  "  heard  "  by  this  Court. 
The  Judge  mentioned  in  the  section  must  be  a  Judge  who  in  himself  constitutes  the 
Court,  and  cannot  be  the  Judge  at  Nisi  prius.  The  Judge  who  presided  at  Nisi  prius 
would  often  be  unacquainted  with  the  facts,  for  instance,  if  at  [151]  Nisi  prius  the 
cause  had  been  referred,  or  turned  into  a  special  case.  There  is  nothing  in  the 
objection  that  the  suit  is  at  an  end.  This  applicant  could  not  revive  the  judgment. 
Moreover,  that  step  is  not  necessary,  since  this  is  not  an  application  against  persons, 
but  against  property.  As  regards  the  administration  suit,  the  Court  of  Chancery  only 
administers  the  estate  in  the  mode  in  which  the  parties  ought  themselves  to  administer 
it.     The  property  having  been  recovered  in  this  Court,  it  is  the  office  of  this  Court  to 

(a)  The  23  &  24  Vict.  c.  127,  s,  28,  enacts:  "In  every  case  in  which  an 
attorney  or  solicitor  shall  be  employed  to  prosecute  or  defend  any  suit,  matter,  or 
proceeding  in  ^any  Court  of  justice,  it  shall  be  lawful  for  the  Court  or  Judge 
before  whom  any  such  suit,  matter,  or  proceeding  has  been  heard,  or  shall  be  depend- 
ing, to  declare  such  attorney  or  solicitor  entitled  to  a  charge  upon  the  property 
recovered  or  preserved,  and  upon  such  declaration  being  made  such  attorney  or 
solicitor  shall  have  a  charge  upon  and  against  and  a  right  to  payment  out  of  the  . 
property,  of  whatsoever  nature,  tenure,  or  kind  the  same  may  be,  which  shall  have 
been  recovered  or  preserved  through  the  instrumentality  of  any  such  attorney  or 
solicitor,  for  the  taxed  costs,  charges,  and  expences  of  or  in  reference  to  such  suit, 
matter,  or  proceeding :  and  it  shall  be  lawful  for  such  Court  or  Judge  to  make  such 
order  or  orders  for  taxation  of  and  for  raising  and  payment  of  such  costs,  charges  and 
expenses,  out  of  the  said  property  as  to  such  Court  or  Judge  shall  appear  just  and 
proper ;  and  all  conveyances  and  acts  done  to  defeat,  or  which  shall  operate  to  defeat, 
such  charge  or  right,  shall,  unless  made  to  a  bona  tide  purchaser  for  value  without 
notice,  be  absolutely  void  and  of  no  effect  as  against  such  charge  or  right :  Provided 
always,  that  no  such  order  shall  be  made  by  any  such  Court  or  Judge  in  any  case  in 
which  the  right  to  recover  payment  of  such  costs,  charges  and  expences,  is  barred  by 
any  Statute  of  Limitations." 
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declare  the  chnrge.  When  the  charge  is  declared,  it  will  be  for  the  Court  of  Chancery 
to  determine  what  rights  it  confers  in  the  administration  suit.  If  the  contention  on 
the  other  side  were  correct,  any  creditor  of  a  deceased  litigant  might  prevent  an 
attorney's  lien  for  costs  from  being  enforced  by  filing  a  bill.  No  one  is  shewn  to  have 
been  prejudiced  by  the  circumstance  that  this  application  was  not  made  earlier. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  absolute.  Apart  from 
the  statute  an  attorney  has  in  personal  actions  a  lien  for  his  costs  upon  a  judgment 
which  his  client  has  recovered  through  his  instrumentality.  It  was  an  object  of  the 
28th  section  of  the  23  &  24  Vict.  c.  127,  to  confer  a  similar  right  where  the  subject- 
matter  recovered  is  real  property.  Here  the  property  has  been  recovered  by  the 
instrumentality  of  the  attorney,  and  the  matter  has  been  "  heard  "  in  this  Court. 

Martin,  B.  I  agree  that  this  suit  must  be  taken  to  have  been  "  heard  "  by  the 
Court  where  the  record  is,  and  not  by  the  Judge  who  sits  under  a  commission  to  try 
issues  at  Nisi  prius.  That  I  understand  to  have  been  also  the  opinion  of  my  brother 
Crompton  when  the  application  was  made  to  him.  In  making  this  order  we  follow 
the  language  [152]  of  the  act  of  parliament,  and  do  not  interfere  with  the  proceedings 
in  the  Court  of  Chancery.  That  Court  when  this  matter  comes  before  it  will  have 
power  to  deal  with  it. 

Bramwell,  B.  The  words  of  this  section  "  property  of  whatsoever  nature,  tenure, 
or  kind  recovered  and  preserved,"  manifestly  relate  to  realty  as  well  as  personalty,  and 
to  plaintiff's  as  well  as  defendants.  And  they  apply  to  property  which  has  actually 
come  into  the  hands  of  the  successful  litigant.  Then  as  to  the  words  "Court  or  Judge." 
"  Judge  "  must  mean  one  who  in  himself  constitutes  the  Court,  and  not  a  Judge  sitting 
at  Nisi  prius.  A  cause  is  not  "  depending "  before  the  Judge  at  Nisi  prius,  and  in 
certain  cases,  as  was  pointed  out  during  the  argument,  he  would  not  know  the  facts. 

As  to  the  objection  that  this  suit  is  at  an  end,  the  language  of  the  proviso  shews 
that  that  circumstance  is  in  itself  no  answer  to  this  application.  If  indeed  the  applica- 
tion had  been  made  so  late  as  to  prejudice  the  rights  which  other  parties  had  acquired 
in  the  administration  suit,  I  should  have  thought  we  ought  not  to  exercise  our 
discretionary  power.     But  here  that  does  not  appear. 

PiGOTT,  B.  I  agree  that  the  power  which  the  statute  confers  is  discretionary,  and 
that  we  should  not  exercise  it  to  the  injury  of  others.  But  here  no  such  injury  is 
shewn.  The  statute  contemplates  the  possibility  of  this  power  being  exercised  at  any 
time  before  the  applicant's  claim  to  payment  is  barred  by  the  Statute  of  Limitations. 

Eule  absolute. 

[153]  Bartlett  v.  Baker  and  Others.  May  4,  1864. — The  defendants,  in 
execution  of  some  public  works  which  they  had  contracted  with  the  Lords  of  the 
Admiralty  to  execute,  and,  under  their  authority,  drove  some  piles  in  the  bed  of 
a  public,  navigable  river.  After  the  works  were  completed  and  a  reasonable  time 
to  remove  the  piles  had  elapsed,  the  defenc^ants  sold  them  for  valuable  considera- 
tion to  J.,  who  cut  them  off,  and  the  surrounding  soil  being  washed  away,  parts 
of  the  piles  under  the  water  protruded  above  the  bed  of  the  river,  and  the  plaintiff's 
barge,  whilst  lawfully  navigating  it  struck  upon  them  and  was  injured.  If  the 
piles  had  not  been  cut  the  damage  would  not  have  happened  without  gross 
negligence.     Held,  that  the  defendants  were  not  liable. 

[S.  C.  34  L.  J.  Ex.  8.] 

Declaration.  For  that  the  plaintiff  was  possessed  of  a  vessel  and  of  a  cargo  on 
board  of  the  same,  and  which  said  vessel  was  being  lawfully  navigated  by  the  plaintiffs 
servants  in  a  public  navigable  channel  and  river,  such  channel  and  river  being  a  public 
highway  for  all  persons  to  navigate,  pass  and  repass  with  their  ships  and  vessels  at 
their  free  will  and  pleasure ;  and  the  defendants  had,  before  the  happening  of  the 
damage  hereafter  mentioned,  placed,  sunk,  driven  in  and  erected  certain  piles  in  the 
bed  and  soil  of  the  said  channel  and  river,  the  same  being  then  and  ever  since  such 
navigable  river  and  highway  as  aforesaid,  for  the  purpose  of  performing  certain  works 
by  them  performed,  and  which  said  works,  before  the  happening  of  the  damage  and 
causes  of  action  hereinafter  mentioned,  had  been  and  were  fully  performed  and  executed, 
and  the  necessity  for  the  said  piles  remaining  and  being  in  the  bed  of  the  said  channel 
had  wholly  ceased.     And  the  plaintiff  says  that  the  defendants  wrongfully,  carelessly, 
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negligently  and  improperly  omitted  and  neglected  to  remove  and  draw  the  said  piles 
from  and  out  of  the  bed  of  the  said  channel  and  river,  and  wrongfully,  carelessly, 
negligently  and  improperly  left  parts  of  the  said  piles  remaining  in  the  said  bed  of  the 
channel,  in  a  part  over  which  vessels  would  and  might  necessarily  and  lawfully  pass ; 
and  the  defendants  wrongfully,  negligently,  carelessly,  and  improperly  omitted  to  take 
any  precautions  for  preventing  the  soil  of  the  said  river  surrounding  the  said  piles 
and  touching  the  same  from  being  washed  away  next  to  the  same.  And  the  defen- 
dants negligently,  carelessly  and  improperly  left  the  said  parts  of  the  said  piles  in 
[154]  such  a  position  that  the  same  were  liable  to  be  and  become,  and  were,  by  reason 
of  the  premises,  exposed  and  protruding  above  the  level  of  the  bed  of  the  said  river 
and  channel.  And  the  plaintiff  says  that  the  said  piles  became  and  were  so  exposed 
and  protruding  above  the  level  of  the  bed  of  the  said  river  and  channel  in  a  navigable 
part  of  the  same,  and  the  said  parts  of  the  said  piles  were  so  left  by  the  defendants 
and  remained  in  the  said  bed  of  the  said  channel  and  river,  obstructing  the  same, 
unlawfully  and  without  any  lawful  cause  or  excuse.  And  the  plaintiff  says  that  the 
said  parts  of  the  said  piles  were  under  water,  and  concealed  from  and  out  of  view  in 
such  a  position  and  at  such  depth  that  vessels  navigating  the  said  channel  and  river 
would  and  might  necessarily  and  lawfully  be  and  were  in  danger  of  striking  and 
grounding  upon  the  same,  and  thereby  of  being  damaged  and  injured.  And  the  plaintiff 
says  that  the  defendants  wrongfully  and  negligently  omitted  to  take  any  proper  care 
or  precaution  to  prevent  or  guard  against  the  said  danger,  or  whereby  the  said  danger 
might  be  prevented  or  guarded  against  to  vessels  navigating  in  and  along  the  said 
part  of  the  said  river ;  and  did  not  put  or  place  in  the  said  part  any  proper  or  sufficient 
buoy,  or  other  proper  or  sufficient  mark  or  signal  to  give  due  notice  and  warning  of 
the  said  danger.  And  the  plaintiff  says  that  after  the  said  works  had  been  fully 
performed  and  the  necessity  for  the  piles  remaining  in  the  bed  of  the  said  channel 
had  ceased,  a  reasonable  time  for  removing  and  drawing  the  said  piles  and  doing  all 
other  acts  which  it  was  the  defendants'  duty  to  do,  or  necessary  to  be  done  for  removing 
the  .said  piles  or  guarding  against  danger  therefrom,  had  ceased.  And  the  plaintiff 
says  that  whilst  the  said  parts  of  the  said  piles  were  continued  so  sunk  and  driven 
in  as  aforesaid  without  any  lawful  cause  or  excuse,  or  any  proper  or  sufficient  buoy, 
or  other  proper  or  sufficient  signal,  or  any  other  due  or  [155]  proper  means  being  used 
to  give  notice  or  warning  of  the  said  danger  as  aforesaid,  the  plaintiff's  said  servants, 
not  having  any  knowledge,  or  sufficient  means  of  knowledge,  of  the  said  danger,  and 
then  having  lawful  occasion  to  navigate  and  direct  his  said  vessel  in,  along,  and  over 
the  said  place  where  the  said  parts  of  the  said  piles  so  then  were  sunk,  driven  in  and 
erected,  did  then  accordingly  navigate  and  direct  his  said  vessel  in,  along,  arid  over 
the  said  place,  and  thereby  and  by  means  of  the  premises  and  of  the  said  misconduct 
of  the  defendants  in  the  premises  aforesaid,  the  said  vessel  of  the  plaintiff  was  then 
driven,  and  struck  and  grounded  with  great  force  and  violence  upon  and  against  the 
said  piles,  and  was  thereby  then  greatly  injured,  and  the  plaintiff  was  put  to  great 
expense  in  repairing  the  same,  &c. 

Seventh  plea.  That  the  channel  and  river  in  the  declaration  mentioned  were, 
during  all  the  times  in  the  declaration  mentioned,  a  tidal  channel  and  river,  and  part 
of  the  Hamoaze,  in  the  harbour  of  Plymouth,  in  the  county  of  Devon ;  and  that, 
just  before  the  placing,  sinking,  driving  and  erecting  of  the  said  piles,  the  Commis- 
sioners for  executing  the  office  of  Lord  High  Admiral  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  for  the  protection  of  the  realm  and  enlarging  the  naval 
arsenals  of  the  kingdom,  and  for  other  public  purposes  connected  with  the  several 
departments  under  their  control  and  management,  resolved  to  erect  certain  docks  and 
other  works  close  to  the  said  place  in  the  declaration  mentioned,  and  employed  and 
contracted  with  the  defendants  to  execute  the  same  and  certain  necessary  works  relating 
thereto,  and  to  do  all  necessary  things  for  the  execution  thereof ;  and  thereupon  it 
became  and  was  necessary  for  the  defendants,  in  order  to  the  execution  of  the  said 
docks  and  works,  to  place,  erect,  drive  in  and  sink  the  said  piles  as  in  the  declaration 
mentioned,  and  that  they,  the  defendants,  afterwards  and  [156]  in  order  for  such 
execution,  with  the  consent  and  authority  of  the  said  Commissioners,  lawfully  placed, 
erected,  sunk  and  drove  in  the  said  piles  as  in  the  declaration  mentioned.  And  the 
defendants  say  that  at  and  after  the  time  when  the  said  piles  were  so  placed,  erected 
and  sunk  and  driven,  and  thence  until  long  after  the  defendants  delivered  up  the 
same  and  ceased  to  have  any  possession  of  or  right  or  title  to  the  same,  as  hereinafter 
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mentioned,  the  tops  or  highest  parts  of  the  said  piles  protruded  and  were  far,  to  wit, 
five  feet  above  the  surface  of  the  waters  of  the  said  river  and  channel,  at  all  times, 
and  clearly  and  plainly  visible  [and  if  the  same  had  so  remained  and  the  same  had 
not  been  cut  as  hereinafter  mentioned,  the  said  damages  never  could  or  would  have 
happened  without  the  gross  negligence  of  the  plaintiff  in  the  navigation  of  his  said 
ship].  And  the  defendants  say  that  long  before  the  said  time  when  the  said  ship  was 
so  navigated  as  in  the  declaration  mentioned,  the  defendants  delivered  up  the  said 
piles  to  one  J.  Joll,  who  became  and  was  the  owner  and  possessor  thereof,  and  there- 
upon took  possession  and  the  sole  control  thereof,  and  the  defendants  ceased  to  have 
any  possession  of  right  or  title  thereto,  and  never  after  such  deliver}'  interfered  or 
dealt  with  the  same ;  and  that  afterwards  and  before  the  time  when  the  said  ship  was 
so  navigated  as  aforesaid,  some  person  or  persons  whose  names  or  name  are  or  is  to 
the  defendant  unknown,  other  than  the  defendants,  without  the  privity  or  knowledge 
of  the  defendants,  cut  off  and  removed  parts  of  the  said  piles  [so  that  the  parts 
remaining  thereof,  as  in  the  declaration  mentioned,  became  and  were  under  water  and 
concealed  from  and  out  of  view],  as  in  the  declaration  mentioned,  whereby  and  by 
reason  whereof  the  said  damage  occurred  and  not  otherwise,  as  in  the  declaration 
mentioned.  And  the  defendants  say  that,  after  the  said  piles  were  so  cut  as  last 
aforesaid,  the  defendants  had  [157]  not,  nor  had  either  of  them,  had  notice  that  the 
same  had  been  so  cut  or  changed. 

Eighth  plea.  (After  repeating  the  above  plea,  with  the  exception  of  the  words 
within  brackets.)  And  the  defendants  further  say  that  the  said  piles  were  so  cut, 
and  the  said  parts  thereof  were  so  left,  and  the  same  not  drawn  from  and  out  of  the 
bed  of  the  said  river,  as  in  the  declaration  mentioned,  in  order  to  prevent  the  land 
and  soil  of  the  shore  of  the  said  channel  or  river,  and  a  wharf  thereon  lawfully  formed 
and  being,  from  slipping  and  falling  into  and  choking  and  blocking  up  the  said  channel 
and  river  and  interfering  with  the  navigation  thereof.  And  the  defendants  say  that 
if  the  said  piles  had  been  drawn  and  the  said  parts  of  them  had  not  been  left,  as  in 
the  declaration  mentioned,  the  said  land  and  soil  of  that  shore,  and  the  said  wharf, 
would  have  fallen  out  and  blocked  up,  obstructed,  and  choked  the  said  channel  and 
river,  and  interfered  with  and  injured  the  navigation  thereof ;  and  that  the  said  parts  of 
the  said  piles  so  left  and  remaining  were  necessary  and  indispensable  for  the  support 
of  the  shore  of  the  said  river  or  channel,  and  to  prevent  the  same  from  being 
obstructed  and  hindered. 

Replication  to  seventh  plea.  That,  before  and  at  the  time  when  the  defendants 
delivered  up  the  piles  to  the  said  J.  Joll  as  in  that  plea  mentioned,  the  parts  of  the 
docks  and  works  in  that  plea  mentioned,  in  order  to  the  execution  of  which  it  became 
and  was  necessary  to  place,  erect,  drive  in  and  sink  the  said  piles,  had  been  and  were 
finished  and  executed,  and  it  had  been  and  was  no  longer  necessary  for  the  purposes 
of  such  execution  to  continue  the  said  piles  so  placed,  erected,  driven  in  and  sunk  in 
the  bed  and  soil  of  the  said  channel  and  river.  And  the  plaintiff  says  that  the  piles 
were  delivered  up  as  in  the  seventh  plea  mentioned  by  [158]  virtue  of  a  certain 
agreement,  which  was  and  is  in  the  words  and  figures  following,  that  is  to  say  : — 

"  Meric  Terrace,  Devonport,  Nov.  30,  1853. 

"It  is  mutually  agreed  this  day  between  James  Joll,  of  &c.,  and  George  Baker, 
of,  &c.,  that  in  consideration  of  George  Baker  &  Son  giving  up  possession  of  the  wharf 
now  held  by  them  from  James  Joll,  at  Christmas  day  next,  and  giving  him  the  row 
of  piles  in  Moore  Cove  and  the  iron  attached  thereto,  which  piles  are  guaranteed  by 
George  Baker  &  Son  to  be  an  average  length  of  40  feet,  or  an  allowance  to  be  made 
for  any  deficiency,  also  the  piles  driven  for  the  crane-stage,  the  traveller-frame  on  the 
south  side  of  the  lower  wharf,"  ..."  the  whole  to  become  the  property  of  James  Joll 
at  Christmas  day  next,  in  the  state  and  position  in  which  they  now  stand.  That 
James  Joll  shall  pay  at  Christmas  next  to  George  Baker  &  Son  the  sum  of  1251. 
sterling,  with  a  receipt  in  full  of  all  demands  of  rental  and  for  all  dilapidations  or 
damages  that  may  be  done  to  the  property ;  and  James  Joll  agrees  to  remove  at  his 
own  cost  the  whole  of  the  before  mentioned  piles  in  Moore  Cove  and  those  driven  for 
the  crane-stage,  on  or  before  Midsummer  day  next  1854,  or  at  an  earlier  period  if 
required  by  the  Lords  of  the  Admiralty.  And  Messrs.  George  Baker  &  Son  agree  to 
remove  on  or  before  Lady  day  next  1854  the  rubble  deposited,  from  the  river  frontage 
of  the  wharf  to  the  ship  leading  to  the  yard  in  which  the  blacksmith's  shop  is  situated 
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so  as  to  leave  the  Sahie  depth  of  water  along  side  the  wharf  as  there  was  at  the 
commencement  of  their  tenancy.  "James  Joll. 

"  George  Baker  &  Son." 

Averments.  That  between  the  time  when  it  had  become  arid  was  no  longer 
necessary  to  continue  the  said  piles  in  [159]  the  bed  and  soil  of  the  said  channel  and 
river,  and  the  time  when  the  piles  were  delivered  up  to  the  said  James  Joll  under 
and  by  virtue  of  the  said  agreement,  a  reasonable  time  for  drawing  and  removing  the 
piles,  and  doing  all  other  acts  which  it  was  the  defendants'  duty  to  do  or  necessary 
to  be  done  for  removing  the  said  piles  or  guarding  against  danger  therefrom,  had 
elapsed. 

The  same  replication  was  repeated  to  the  eighth  plea. 

Demurrer  to  seventh  and  eighth  pleas,  and  joinder  therein. 

Demurrer  to  replications  to  seventh  and  eighth  pleas,  and  joinder  therein. 

Field  (White  with  him),  for  the  plaintiff.  The  seventh  and  eighth  pleas  are  bad, 
and  the  replications  good.  The  obstructing  a  public  navigable  river,  by  driving  piles 
into  it,  is  illegal  and  a  nuisance.  The  defendants  attempt  to  justify  the  obstruction 
under  the  authority  of  the  Lords  of  the  Admiralty,  and  as  necessary  for  the  execution 
of  certain  public  works  which  the  defendants  had  contracted  to  execute.  The 
replication  shews  that  after  the  works  were  finished,  and  when  it  was  no  longer 
necessary  that  the  piles  should  continue  in  the  bed  of  the  river,  and  after  a  reason- 
able time  for  removing  them  had  elapsed,  the  defendants  sold  them  for  a  valuable 
consideration  to  one  Joll.  Now,  assuming  that  the  defendants  were  justified  in 
placing  the  piles  in  the  bed  of  the  river,  a  duty  was  by  law  cast  upon  them  to 
remove  the  piles  within  a  reasonable  time  after  the  necessity  for  their  continuance 
had  ceased  :  White  v.  Phillips  (15  C.  B.  N.  S.  245);  and  they  cannot  by  selling  the 
piles  relieve  themselves  from  responsibility  for  that  breach  of  duty.  In  Rosewell  v. 
Frioi-  (2  Salk.  460)  the  case  was :  tenant  for  years  erected  a  nuisance,  and  afterwards 
made  an  underlease  to  J.  S.  [160]  The  question  was,  whether,  after  a  recovery  against 
the  first  tenant  for  years  for  the  erection,  an  action  would  lie  against  him  for  the 
continuance  after  he  had  made  an  underlease.  Et  per  Curiam.  It  lies,  for  he  trans- 
ferred it  Avith  the  original  wrong,  and  his  demise  affirms  the  continuance  of  it.  He 
hath  also  rent  as  a  consideration  for  the  continuance,  and  therefore  ought  to  answer 
the  damage  it  occasions.  The  action  lies  against  either  at  the  plaintiff's  election. 
[Martin,  B.  If  a  person  builds  a  house,  and  sells  it  with  a  nuisance  upon  it,  from 
which,  two  years  afterwards,  injury  arises,  is  he  liable  to  an  action  for  a  continuance 
of  the  nuisance  1]  In  Gaudy  v.  Jabber  (5  B.  &  S.  485),  where  the  owner  of  a  house, 
having  an  iron  grating  over  its  area  so  constructed  as  to  be  a  nuisance,  let  the 
house  to  a  tenant  from  year  to  year,  and  afterwards  died,  having  bequeathed  the 
house  to  a  trustee  who  received  rent  of  the  tenant,  it  was  held  that  the  trustee  was 
liable  for  injury  resulting  from  the  nuisance.  [Martin,  B.  That  decision  proceeded 
on  the  ground  that  there  was  such  a  reletting  of  the  house  with  the  nuisance  upon  it 
as  rendered  the  reversioner  liable  for  its  continuance.]  Here  the  defendants  have 
continued  the  nuisance,  and  have  received  a  valuable  consideration  for  it.  In 
Hancock  v.  The  York,  Newcastle  and  Bermck  Railway  Company  (10  C.  B.  348)  it  did  not 
appear  that  the  nuisance  was  caused  by  the  defendants.  So  in  Brown  v.  Mallett 
(5  C.  B.  599),  where  a  vessel  sank  by  accident  in  a  navigable  river  without  any 
default  on  the  part  of  the  owner,  it  was  held  that  no  duty  was  cast  upon  him  to 
take  any  precaution  to  prevent  other  vessels  striking  against  it.  Here  the  leaving 
the  piles  in  the  bed  of  the  river  and  selling  them  were  unlawful  acts,  and  the  defen- 
dants are  responsible  for  their  breach  of  duty. 

[161]  Montague  Smith  (with  whom  were  Dowdeswell  and  Macnamara)  appeared 
for  the  defendants,  but  was  not  called  upon  to  argue. (a) 

(o)  The  defendants'  points  for  argument  were  as  follows : — 

That  the  declaration  does  not  allege  that  the  piles  were  placed  by  the  defendants 
illegally,  or  improperly,  or  without  full  lawful  authority,  and  that  the  demurrer  at  all 
events  admits  the  allegation  in  the  plea  that  they  were  placed  there  lawfully. 

That  the  plea  shews  that  they  having  been  placed  there  lawfully,  some  person 
other  than  the  defendants  dealt  with  them  in  such  a  manner  as  to  create  the  danger 
complained  of,  and  there  is  no  allegation  in  the  replication  impugning  the  statement 

Ex.  Div.  XV.— 16* 
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Per  Cuiiam.(6)  We  are  all  of  opinion  that  the  defendants  are  entitled  to  judg- 
tnent.  By  cutting  the  piles  the  character  of  the  structure  was  altered.  If  the  piles 
had  remained  in  the  state  in  which  the  defendants  left  them,  no  injury  would  have 
resulted  without  gross  negligence  on  the  part  of  the  plaintiff. 

Judgment  for  defendants. 

[162]  Roberts  and  Yardley  v.  Rose.  May  4,  1864. — Where  land  is  entered  for 
the  purpose  of  abating  a  nuisance,  it  is  the  duty  of  the  person  so  abating  to  do 
the  least  possible  injury  to  the  owner  of  the  land  entered,  without  reference  to 
the  extent  to  which  that  mode  of  abatement  may  affect  the  author  of  the  nuisance. 
Declaration :  that  the  plaintiffs,  being  possessed  of  a  colliery,  did,  by  the  licence 
of  the  owner  and  occupier  of  land  near  the  colliery,  make  a  watercourse  in  the 
said  land,  for  carrying  away  water  pumped  from  the  colliery ;  and  that  the  defen- 
dant obstructed  the  watercourse.  Plea :  that  the  plaintiffs  made  the  watercourse 
in  the  defendant's  land  with  his  leave  and  license,  and  because  the  plaintiffs  used 
the  watercourse  after  the  defendant  revoked  the  leave  and  license,  he  obstructed 
it.  New  assignment :  that  the  plaintiffs  sue,  not  for  the  obstruction  of  a  water- 
course on  the  land  of  the  defendant,  but  a  watercourse  made  on  land  occupied 
by  L.  with  his  licence  and  consent.  Plea  to  new  assignment :  that  the  defendant 
was  possessed  of  land  adjoining  the  land  occupied  by  L.,  and  that  the  water- 
course was  so  constructed  that  the  water  was  wrongfully  discharged  on  to  the 
defendant's  land ;  and  that  without  entering  on  the  land  occupied  by  L.,  and 
there  obstructing  the  watercourse,  the  defendant  could  not  prevent  the  water 
from  being  discharged  on  his  laud ;  wherefore,  in  order  to  prevent  it,  the  defen- 
dant obstructed  the  watercourse  on  the  land  occupied  by  L.  Replication :  that 
the  obstruction  made  by  the  defendant  at  the  place  where  it  was  made,  was  not 
necessary  for  preventing  the  water  from  coming  on  the  defendant's  land :  that 
the  water  might  have  been  lawfully  obstructed  lower  down  the  watercourse  on 
the  land  occupied  by  L.,  and  nearer  the  land  of  the  defendant,  and  that,  if  that 
had  been  done,  it  would  have  prevented  the  water  from  coming  on  the  defen- 
dant's land,  and  would  not  have  caused  damage  to  the  plaintiffs,  and  that  the 
obstruction  made  by  the  defendant  was  an  unnecessary  and  unreasonable  mode 
of  preventing  the  water  coming  on  to  his  land  and  did  the  plaintiffs  unnecessary 
damage. — Held,  that  the  replication  aftbrded  a  good  answer  to  the  plea. — At  the 
trial,  it  appeared  that  the  obstruction,  at  the  point  where  it  was  made,  caused 
considerable  damage  to  the  plaintiffs,  but  none  to  L.  If  the  obstruction  had  been 
made  lower  down  there  would  have  been  less  damage  altogether,  and  none  to  the 
plaintiffs,  but  some  damage  to  L.  The  damage  to  L.  might  have  been  obviated 
at  trifling  expense  by  mechanical  arrangements,  but  L.'s  assent  to  such  arrange- 
that  if  such  person  had  not  so  dealt  with  them,  any  danger  could  have  happened,  or 
that  it  could  have  happened  without  the  gross  negligence  of  the  plaintiff  as  alleged. 

That  the  plea  may  amount  to  an  argumentative  plea  of  not  guilty,  but  from  the 
complexity  and  uncertainty  of  the  complaint  as  alleged  in  the  declaration  it  is 
impossible  to  plead  with  certainty  to  it,  and  the  plea  is  not  bad  on  general  demurrer 
on  that  ground. 

That  no  duty  is  shewn  as  rendering  it  incumbent  on  the  defendants  to  remove 
the  piles. 

That  at  all  events  the  act  which  produced  the  danger  to  the  plaintiff's  vessel  was 
not  the  act  of  the  defendants,  but  of  some  third  person  who  cut  off  the  piles ;  and  it 
does  not  appear  that  there  was  any  duty  on  the  defendants  to  remove  them  in  this 
state,  nor  does  it  appear  that  sufficient  time  had  elapsed  foi-  their  removal,  and  that 
the  gravamen  of  the  declaration  is  that  the  defendants  themselves  had  reduced  them 
to  this  dangerous  condition  and  so  left  them. 

That  the  defendants  were  perfectly  justified  in  delivering  the  piles  up  to  JoU 
under  any  circumstances,  and  that  it  is  not  alleged  that  when  they  did  so  there  had 
been  sufficient  time  for  their  removal ;  and  that  if  JoU  neglected  to  remove  them 
when  the  defendants  ceased  to  have  lawful  possession  of  them  he,  and  not  the  defen- 
dants, is  responsible. 

(b)  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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meuts  was  never  asked.  The  jury  having  found  that  the  obstruction  was  an 
unnecessary  and  unreasonable  mode  of  preventing  the  water  coming  on  the 
defendant's  land :  Held,  that  there  was  no  evidence  in  support  of  the  verdict, 
and  that  the  allegation  in  the  replication  to  the  second  plea  to  the  new  assign- 
ment that  the  water  might  have  been  lawfully  obstructed  lower  down  the  water- 
course in  the  land  occupied  by  L.  was  not  proved. — The  plaintiffs,  lessees  of  a 
colliery,  made  a  watercourse  at  their  own  expense  to  carry  the  water  from  their 
colliery  across  B.'s  land,  with  B.'s  licence.  Before  its  completion  B.  and  his  mort- 
gagee leased  certain  mines  under  the  land  to  the  defendant,  with  power  to  enter 
and  occupy  parts  of  the  surface.  The  defendant  took  possession  before  the  lease 
was  executed,  and  the  watercourse  was  made  across  surface  land  which  he  had 
taken  possession  of  on  entering.  The  lease  excepted  and  reserved  to  the  mort- 
gagee, his  heirs  and  assigns,  all  mines  other  than  the  demised  mines :  it  also 
reserved  to  the  mortgagee,  his  heirs  and  assigns,  and  the  tenants  and  occupiers 
of  the  demised  mines,  the  right  to  enter  on  the  surface  and  make  all  watercourses 
over  it  they  might  think  necessary  for  the  occupation,  working  and  enjoyment 
of  such  excepted  or  adjoining  mines,  offering  no  unnecessary  impediment  or 
interruption  to  the  defendant,  and  making  compensation  to  him  for  damage, 
B.  owned  adjoining  mines.  The  plaintiffs'  colliery  also  adjoined,  but  was  not 
held  under  B.  The  defendant  at  first  continued,  but  afterwards  revoked  the 
plaiutiff^s  licence :  Held,  that  he  had  power  to  do  so. 

[S.  C.  32  L.  J.  Ex.  1 ;  10  Jur.  (N.  S.)  370;  12  W.  E.  131  :  affirmed  1865,  4  H.  & 
C.  103;  L.  R  1  Ex.  82;  35  L.  J.  Ex.  62;  12  Jur.  (N.  S.)  78;  14  W.  E.  225; 
13  L.  T.  471.] 

The  first  count  of  the  declaration  was  for  the  obstruction  of  a  watercourse 
appurtenant  to  the  plaintiff's  colliery. 

[163]  Second  count.  That  before  the  committing  of  the  grievance  hereinafter 
mentioned,  they,  the  plaintiffs,  being  possessed  of  a  certain  colliery,  called  the  Bank 
Colliery,  did  at  their  own  costs,  and  by  the  licence  and  with  the  consent  of  the  owner 
and  occupier  of  certain  land  near  the  said  colliery,  make  a  watercourse  in  the  said  land 
for  carrying  away  the  water  by  them  from  time  to  time  pumped  from  the  said  colliery ; 
and  from  thence,  until  and  at  the  time  of  the  committing  of  the  grievance  hereinafter 
mentioned,  during  all  which  period  they  were  possessed  of  the  said  colliery,  they,  the 
plaintiffs,  by  the  licence  and  with  the  consent  of  the  said  owner  and  occupier  of  the 
said  land,  enjoyed  the  advantage  of  having  the  said  water,  so  by  them  pumped  as 
aforesaid,  flow  away  from  the  said  colliery  along  the  said  watercourse.  And  the 
plaintiffs  say,  that  the  said  licence  and  consent  to  enjoy  the  said  advantage  and  their 
said  possession  of  the  said  colliery  continued  till  the  commencement  of  this  suit,  and 
still  do  continue,  and  the  said  licence,  consent  and  advantage  were  of  great  value  to 
the  said  plaintiffs.  And  the  plaintiffs  say,  that  the  defendant,  knowing  that  the 
plaintiffs  were  enjoying  the  advantage  aforesaid,  wrongfully  and  wilfully  obstructed 
the  said  watercourse,  and  thereby  prevented  the  water  from  flowing  along  the  same 
away  from  the  said  colliery,  by  means  whereof  the  plaintiffs  sustained  and  will  sustain 
damage,  &c. 

Pleas  (inter  alia).     First :  Not  guilty. 

Third :  to  second  count.  That  the  plaintiffs  did  not,  by  the  licence  and  with  the 
consent  in  the  second  count  mentioned,  make  the  said  watercourse  in  that  count 
mentioned ;  nor  did  the  plaintiffs,  with  the  licence  and  consent  in  the  second  count  in 
that  behalf  mentioned,  enjoy  the  advantages  in  the  said  second  count  in  that  behalf 
mentioned ;  nor  did  [164]  the  said  licence  and  consent  continue  till  the  committing 
by  the  defendant  of  the  alleged  grievances  by  the  defendant  in  the  second  count 
mentioned ;  nor  did  the  defendant  know,  nor  was  the  fact,  that  at  the  time  of  the 
committing  by  the  defendant  of  the  alleged  grievances  the  plaintiffs  were  enjoying 
the  advantage  aforesaid. 

Fourth  :  to  second  count.  That  before  and  at  the  time  when  the  plaintiffs  made 
the  said  watercourse  as  in  the  said  second  count  mentioned,  and  from  thence  until 
and  at  and  after  the  committing  by  the  defendant  of  the  alleged  grievances  in  the 
same  count  mentioned,  the  defendant  was  the  occupier,  and  was  lawfully  possessed  of 
the  said  land  near  to  the  said  colliery  in  which  the  plaintiffs  made  the  said  watercourse 
as  in  the  said  second  count  mentioned ;  and  the  plaintiffs  made  the  said  watercourse  in 
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the  defendant's  said  land  with  the  leave  and  licence  of  the  defendant,  and  with  such 
leave  and  licence  used  the  same  until  the  defendant  afterwards  revoked  such  leave  and 
licence,  and  gave  notice  to  the  plaintifi's  of  such  revocation ;  and  because  the  plaintiffs 
continued  to  use  such  watercourse  and  to  send  the  water  down  the  same  after  such 
revocation  and  notice  thereof,  against  the  will  of  the  defendant,  the  defendant 
obstructed  the  same  as  in  the  second  count  mentioned. 

Keplication,  taking  issue  on  the  first  and  third  pleas. 

New  assignment  to  fourth  plea.  That  the  plaintiffs  sue,  not  for  the  obstruction 
on  the  defendant's  said  land  of  a  watercourse  on  the  defendant's  land,  but  for  an 
obstruction  on  other  land  than  that  mentioned  in  the  said  fourth  plea  (and  being  the 
land  in  the  second  count  mentioned,  and  not  being  the  land  of  which  the  defendant 
was  the  occupier  and  possessor  as  in  the  fourth  plea  mentioned)  of  a  watercourse  made 
on  such  other  land  with  the  licence  and  consent  of  William  Lowe,  the  occupier  of  such 
other  land. 

[165]  Pleas  to  new  assignment.     First :  Not  guilty. 

Second.  That  at  the  time  of  the  committing  by  him  of  the  alleged  grievances  in 
the  new  assignment  mentioned,  the  defendant  was  possessed  of  certain  land  adjoining 
to  the  land  in  the  new  assignment  called  "  other  land  ; "  and  the  said  watercourse  in 
and  over  such  other  land  was  so  constructed  that  the  water  passing  in  and  along  the 
same  was  wrongfully  discharged  from  the  same  on  to  the  said  adjoining  land  of  the 
defendant,  and  without  entering  on  the  said  other  land  in  the  new  assignment 
mentioned,  and  obstructing  the  said  watercourse  on  such  land,  the  defendant  could 
not  prevent  the  water  from  the  said  watercourse  from  being  discharged  therefrom  and 
coming  on  the  land  of  the  defendant  in  this  plea  mentioned.  Wherefore,  in  order  to 
prevent  the  said  water  from  the  said  watercourse  from  being  so  discharged  and  coming 
on  the  land  of  the  defendant,  the  defendant  obstructed  on  such  other  land  the  said 
watercourse  made  on  such  other  land,  as  he  lawfully  might  for  the  cause  aforesaid. 

Replications  to  pleas  to  new  assignment.     First :  issues  thereon. 

Second  :  to  second  plea  to  new  assignment.  That  the  obstruction  so  made  by  the 
defendant  at  the  place  where  it  was  made  was  not  necessary  for  preventing  the  water 
from  being  so  discharged  from  the  said  watercourse  and  coming  on  the  defendant's 
said  land,  as  the  defendant  knew  at  the  time  when  he  made  it.  And  the  plaintiffs 
say  that  the  said  obstruction  was  an  obstruction  made  much  higher  up  the  said  water- 
course than  the  defendant's  said  land,  so  as  to  prevent  the  water  from  flowing  down 
a  large  part  of  the  said  watercourse  in  the  said  other  land  where  the  plaintiffs  had 
such  licence  and  consent,  as  in  the  said  second  count  mentioned,  for  the  flowing 
thereof.  And  the  plaintiffs  say  [166]  that  the  water  might  have  flowed  along  the 
said  last  mentioned  part  of  the  said  watercourse  without  being  discharged  from  the 
said  watercourse  and  coming  on  the  defendant's  said  land  or  injuring  the  plaintiff, 
and  might  have  been  by  the  defendant  lawfully  obstructed  on  the  said  other  land 
lower  down  the  said  watercourse  after  it  had  flowed  over  the  said  last  mentioned 
part  thereof,  and  nearer  to  the  defendant's  said  land  than  the  place  where  he 
did  obstruct  it,  as  the  defendant  at  the  time  when  he  made  the  said  obstruction 
well  knew.  And  the  plaintiffs  say  that  if  the  same  had  been  obstructed  lower 
down  the  said  watercourse  on  the  said  other  land,  and  nearer  to  the  defendant's 
said  land  as  aforesaid,  such  obstruction  would  have  prevented  the  water  from  being 
discharged  from  the  said  watercourse  and  coming  on  the  defendant's  said  land,  and 
would  not  have  caused  the  damage  to  the  plaintiffs  in  the  second  count  mentioned ; 
and  such  obstruction  which  the  defendant  so  made  as  aforesaid  was  an  unnecessary 
and"  unreasonable  mode^of  preventing  the  water  from  being  discharged  from  the  said 
watercourse  and  coming  on  the  defendant's  said  land,  and  by  reason  thereof  did  the 
plaintiffs  unnecessary  damage. 

Rejoinder  to  replication  to  second  plea  to  new  assignment,  taking  issue  thereon. 

Demurrer  to  same  replication,  and  joinder  therein. 

Gray  argued  in  support  of  the  demurrer. (a)  The  pleadings  disclose  this  state  of 
facts.  The  plaintiffs  are  possessed  of  a  colliery  near  to  land  occupied  by  one  Lowe, 
and  the  defendant  is  possessed  of  land  adjoining  Lowe's  land.  The  plaintiffs,  by  their 
second  count,  complain  of  an  obstruction  by  the  defendant  of  a  watercourse  which  the 
[167]  plaintiffs  made  on  land  near  the  colliery,  with  the  consent  of  the  owner.     The 

(a)  In  last  Michaelmas  Term  (Nov.  16). 
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defendant  assumes  that  his  land  is  meant,  and  says  that  the  plaintiffs  made  the  water- 
course with  his  leave  and  licence,  which  he  afterwards  revoked,  and  because  the 
plaintiffs  continued  to  use  the  watercourse  after  the  revocation,  against  his  will,  he 
obstructed  it.  The  plaintiffs  by  their  new  assignment  in  effect  say,  "We  do  not 
complain  of  an  obstruction  by  you  of  a  watercourse  on  your  land ;  but  that  you 
obstructed  a  watercourse  made  on  Lowe's  land  with  his  consent."  Therefore  the 
defendant  is  charged  with  coming  upon  Lowe's  land,  and  there  obstructing  the  water- 
course. The  defendant  in  answer  says,  "The  watercourse  on  Lowe's  land  was  so 
constructed  that  the  water  was  discharged  from  it  on  to  my  land ;  and  in  order  to 
prevent  that  I  obstructed  the  watercourse  on  Lowe's  land."  The  plaintiffs  reply, 
"  You  might  have  obstructed  the  watercourse  lower  down  on  Lowe's  land,  and  nearer 
your  own  land ;  and  if  you  had  done  so,  that  would  have  prevented  the  water  coming 
on  your  land,  and  would  have  caused  no  damage  to  us ;  therefore  your  justification 
is  not  good  because  you  have  done  us  unnecessary  damage."  That  replication  is  bad, 
because  the  defendant,  in  obstructing  the  watercourse  on  Lowe's  land,  was  bound  to 
do  him  as  little  damage  as  possible ;  and  it  is  consistent  with  every  allegation  that  the 
defendant  made  the  obstruction  at  the  place  he  did  in  order  to  avoid  unnecessary 
damage  to  Lowe.  If  Lowe  sued  the  defendant  for  doing  unnecessary  damage  to  him, 
it  would  be  no  justification  that  the  damage  was  done  in  order  to  prevent  damage  to 
the  plaintiffs.  [Channell,  B.  Is  the  second  plea  to  the  new  assignment  good  1  It 
does  not  allege  that  the  defendant  could  not  have  obstructed  the  watercourse  at  any 
other  spot.]  The  defendant  is  not  bound  to  make  that  allegation.  If  he  had  Lowe's 
[168]  licence,  he  was  at  liberty  to  select  a  spot  where  the  least  damage  would  be 
done  to  Lowe.  [Bramwell,  B.  The  defendant  might  have  stopped  the  water  on  his 
own  land,  but  what  right  had  he  to  go  on  Lowe's  land  to  stop  iti]  The  defendant 
was  not  bound  to  erect  a  barrier  on  his  own  land,  and  as  he  could  not  prevent  the 
water  from  flowing  over  it  without  obstructing  the  watercourse  on  Lowe's  land,  he 
had  a  right  to  do  so.  It  may  be  that  the  mode  of  obstruction  which  did  the  least 
damage  to  Lowe  caused  the  damage  to  the  plaintiffs.  The  plaintiffs  should  have 
alleged,  not  merely  that  the  defendant  might,  by  obstructing  the  watercourse  lower 
down  on  Lowe's  land,  have  caused  the  plaintiffs  no  damage,  but  also  that  less  damage 
would  have  been  done  to  Lowe. 

Matthews,  contr4.  Upon  these  pleadings  it  is  admitted  that  the  plaintiffs  have 
a  right  to  the  enjoyment  of  a  watercourse  over  Lowe's  land.  The  defendant  says 
that  the  water  was  discharged  from  the  watercourse  on  to  his  land,  and  that  he  could 
not  prevent  it  without  obstructing  the  watercourse  on  Lowe's  land.  Now  a  person 
may  abate  a  nuisance  on  his  own  land,  but,  in  order  to  justify  him  in  going  on  the 
land  of  his  neighbour,  he  must  shew  that  it  was  absolutely  necessary  for  the  purpose 
of  abating  the  nuisance.  The  replication  states  that  the  obstruction  made  by  the 
defendant  at  the  place  where  it  was  made  was  not  necessary  for  preventing  the  water 
from  being  discharged  from  the  watercourse  on  to  the  defendant's  land.  [Channell,  B. 
To  support  the  replication  it  is  enough  to  shew  that  the  obstruction  was  an  unneces- 
sary and  unreasonable  mode  of  preventing  the  water  from  coming  on  the  defendant's 
land.  The  plea,  in  effect,  says  that  the  defendant  did  no  more  than  was  necessary 
to  abate  the  nuisance ;  the  replication  [169]  says  that  what  the  defendaYit  did  was 
not  necessary  for  that  purpose,  and  that  he  might  have  done  it  at  another  place 
without  injury  to  the  plaintiffs.]  The  question  is  not  whether  less  damage  was  done 
to  Lowe,  for  if  the  obstruction  was  necessary  in  order  to  abate  the  nuisance  it  was 
justifiable.  In  Com.  Dig.,  "  Action  upon  the  Case  for  a  Nuisance  "  (D.  4),  it  is  said, 
"  A  man  may  enter  into  the  soil  of  another,  when  -it  is  necessary  to  remove  a  nuisance." 
...  "  But  he  cannot  cut  down,  or  do  any  damage  after  the  nuisance  is  abated,  or 
in  the  abatement,  unless  necessary."  Even  in  the  case  of  an  obstruction  of  a  public 
highway,  it  must  be  shewn  that  some  right  was  enjoyed  in  the  exercise  of  which  it 
was  necessary  to  remove  the  obstruction  :  Dim^  v.  Petley  (15  Q.  B.  276),  Bateinan  v. 
Bluck  (18  Q.  B.  870).  Moreover  the  plea  to  the  new  assignment  is  bad,  for  it  does 
not  shew  that  the  plaintiffs  were  wrongdoers  in  making  the  watercourse  on  Lowe's 
land,  and  therefore  the  defendant  had  no  right  to  enter  on  his  land  to  obstruct  it 
without  previous  notice  or  request  to  him  to  prevent  the  water  from  coming  on  the 
defendant's  land :  Jones  v.  JVilUaim  (11  M.  &  W.  176). 

Gray  replied. 

Pollock,  C.  B.     We  are  all  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
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It  would  have  been  more  satisfactory  if  we  had  the  actual  facts  of  the  case  before 
us,  instead  of  deciding  upon  such  as  are  disclosed  by  the  pleadings ;  but,  from  the 
light  thrown  on  the  subject  by  the  argument  of  Mr.  Gray,  I  have  no  difficulty  in 
coming  to  a  conclusion ;  and  I  think  that  his  proposition  is  untenable.  I  cann,ot 
subscribe  to  [170]  the  notion  that  where  a  long  line  of  watercourse  flows  over  land 
in  the  occupation  of  different  persons,  any  occupier^  who  suffers  injury  from  it  has 
a  right  to  obstruct  it  wherever  he  pleases.  If  a  person  has  a  right  to  obstruct  a  water- 
course on  his  own  land,  he  may  do  it  anywhere  on  that  land,  but  he  has  no  right  to 
enter  on  his  neighbour's  land  and  obstruct  it  at  any  spot  he  may  think  fit,  because 
it  is  a  matter  of  indifference  to  him  where  it  is  done. 

For  these  reasons  I  think  that  the  plaintiffs  are  entitled  to  judgment. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  not  necessary  to  determine 
whether  or  no  the  defendant  had  a  right  to  enter  upon  liowe's  land,  and  place  thereon 
a  permanent  obstruction  for  the  purpose  of  preventing  the  water  which  flowed  from 
the  plaintiffs'  land  from  continuing  to  flow  through  Lowe's  land  to  the  defendant's 
land.  Assuming  that  the  defendant  had  that  right,  I  so  far  agree  with  Mr.  G-ray  that 
he  was  bound  to  exercise  it  so  as  to  cause  as  little  damage  as  possible  to  Lowe,  and 
also  to  the  plaintiff. 

Now,  the  defendant  says  that  he  entered  upon  Lowe's  land  in  order  to  obstruct 
the  water  which  was  wrongfully  discharged  from  thence  on  to  his  own  land,  and  that 
without  doing  so,  he  could  not  prevent  the  water  from  coming  on  his  land.  The 
plaintiff  replies,  "  By  obstructing  the  watercourse  at  that  particular  place,  you  did 
me  an  unnecessary  injury :  if  you  had  obstructed  it  lower  down,  and  nearer  to  your 
own  land,  you  would  have  prevented  the  water  from  coming  on  your  land,  and  would 
not  have  caused  me  any  damage."  There  seems  good  sense  in  that,  because  it  may 
be  well  supposed  that  if  the  obstruction  had  been  placed  half  a  mile  lower  down, 
some  natural  declivity  of  the  land  would  have  caused  the  water  to  flow  away  without 
doing  any  damage  to  the  plaintiffs. 

[171]  But  then  Mr.  Gray  objects  that  the  plaintiffs  do  not  in  terms  say  that  if  the 
watercourse  had  been  obstructed  in  the  mode  they  suggest  less  or  no  more  damage 
would  have  been  done  to  Lowe.  It  seems  to  me  that  the  plaintiffs  do  say  so,  because 
they  say,  "  You  might  have  lawfully  obstructed  the  watercourse  elsewhere  without 
doing  us  any  injury."     I  therefore  think  the  replication  good. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
The  plaintiffs,  by  their  second  count,  complain  that  the  defendant  obstructed  their 
watercourse.  On  these  pleadings  it  may  be  taken  that  the  watercourse  intersected 
the  defendant's  land,  and  also  Lowe's  land,  with  his  leave  and  licence.  The  leave  and 
licence  remaining  unrevoked,  I  am  not  sure  that  the  plaintiffs  might  not  be  treated  as 
occupiers  of  that  portion  of  Lowe's  land  over  which  the  watercourse  flowed.  It  is 
not,  however,  necessary  to  determine  that.  The  defendant  pleads  a  plea  which  casts 
on  the  plaintiffs  the  necessity  of  new  assigning.  They  accordingly  new  assign,  and 
say  that  they  sue,  not  for  the  obstruction  of  a  watercourse  on  the  defendant's  land, 
but  for  the  obstruction  of  a  watercourse  on  Lowe's  land.  To  that  the  defendant 
pleads,  that  he  was  possessed  of  land  adjoining  Lowe's  land,  and  that  the  water  from 
the  watercourse  in  Lowe's  land  was  wrongfully  discharged  on  to  the  defendant's  land, 
and  without  entering  on  Lowe's  land,  and  obstructing  the  watercourse  there,  the 
defendant  could  not  prevent  the  water  from  being  discharged  therefrom  ;  and  there- 
fore the  defendant,  in  order  to  prevent  the  water  coming  on  his  land,  obstructed  the 
watercourse  on  Lowe's  land. 

Now  I  agree  that  the  defendant  had  a  right  to  prevent  the  water  coming  on  his 
land  ;  and  I  will  assume,  for  the  purpose  of  the  present  argument,  that  the  defendant 
was  [172]  not  bound  to  confine  his  operations  to  his  own  land,  but  was  at  liberty  to 
enter  upon  the  land  of  his  neighbour  and  obstruct  the  watercourse  there.  Conceding 
those  two  points,  I  am  of  opinion  that  the  plea  would  have  been  bad  if  it  had  not,  in 
substance,  alleged  that  in  obstructing  the  watercourse  the  defendant  did  no  more 
damage  than  was  necessary,  or,  in  other  words,  that  it  was  necessary  for  him  to  do 
the  act  complained  of  in  order  to  prevent  the  water  coming  on  his  land.  The  replica- 
tion to  that  plea,  in  effect,  traverses  the  allegation  that  it  was  necessary  for  the 
defendant  to  do  the  act  he  seeks  to  justify,  and  so  affords  a  good  answer  to  the  plea. 
On  the  other  hand,  if  the  plea  does  not,  in  substance,  allege  that  the  particular  act 
complained  of  was  necessary,  but  merely  alleges  a  right  to  obstruct  the  watercourse 
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on  Lowe's  land,  it  is  defective  in  not  alleging  that  the  defendant  did  no  more  damage 
than  was  necessary  for  the  exercise  of  that  right.  I  think  the  former  is  the  more 
correct  view ;  but  in  either  case  the  defendant  is  in  this  dilemma — the  replication  is 
either  a  good  traverse  of  the  allegation  in  the  plea  that  it  was  necessary  for  the 
defendant  to  do  the  act  complained  of,  or  it  is  in  the  nature  of  a  new  assignment  that 
unnecessary  damage  was  done  to  the  plaintiffs  by  the  defendant  in  the  exercise  of 
his  right. 

PiGOTT,  B.  I  am  also  of  opinion  that  the  plaintiff's  are  entitled  to  judgment.  I 
think  the  replication  affords  a  good  answer  to  the  plea,  for  it,  in  substance,  alleges 
that  the  defendant  did  more  than  was  necessary  to  abate  the  nuisance.  Of  that  the 
plaintiffs  complain,  and  to  that  extent  the  defendant  is  liable. 

Judgment  for  the  plaintiffs. 

[173]  The  issues  of  fact  were  tried,  before  Keating,  J.,  at  the  Staffordshire  Spring 
Assizes,  1864. 

On  behalf  of  the  plaintiffs  it  was  proved  that  they  had  become,  from  Lady  Day, 
1860,  lessees  of  a  colliery  called  the  Bank  Colliery  (coloured  blue  on  the  plan),  under 
a  Mr.  Samuel  Smith.  The  plaintiffs  expended  money  in  plant  and  engines,  and  in 
sinking  pits.  They  found  water  in  the  seams  of  coal  in  that  colliery,  and  applied  to 
Sir  Horace  St.  Paul,  the  owner  (subject  to  a  mortgage)  of  lands  adjoining  the  Bank 
Colliery  and  (coloured  yellow,  green,  purple,  and  pink  on  the  plan)  for  permission  to 
make  a  watercourse  from  their  pit  shafts  to  carry  away  the  water  pumped  out  of  their 
mines.  Sir  Horace  St.  Paul,  by  his  agent  Hickman,  gave  the  plaintiffs  written 
permission  to  make  and  use  such  watercourse,  paying  a  peppercorn  rent.  A  water- 
course was  thereupon  made  by  the  plaintiffs  in  the  line  indicated  upon  the  plan,  from 
the  Bank  Colliery  as  far  as  the  figure  1  on  the  plan,  where  it  emptied  itself  into  an 
old  excavation  that  had  been  caused  by  former  workings  of  a  colliery  called  the 
Broadwater  Colliery  (situate  under  the  lands  coloured  green,  purple,  and  pink  on  the 
plan),  but  which  was  at  that  time  unworked.  This  watercourse  was  also  made  and 
used  by  the  plaintiffs  with  the  licence  of  William  Lowe,  who  was  at  that  time  yearly 
tenant  and  occupier  of  the  surface  of  the  lands  coloured  yellow  and  green,  and  who 
had  a  brickyard  near  the  figure  1,  as  indicated  on  the  plan,  and  used  such  quantity 
of  the  water  coming  down  the  watercourse  as  he  required  for  the  purposes  of  the 
brickyard.  The  plaintiffs  continued  to  use  this  watercourse  for  carrying  off  water 
from  their  mines  until  the  month  of  March,  186L 

At  Lady  Day,  1861,  the  defendant  became  lessee  of  the  Broadwater  Colliery, 
under  a  lease  from  Sir  Horace  St.  [174]  Paul  and  his  mortgagee.(a)     The  defendant 

(a)  The  defendant's  lease  was,  of  the  mines  of  coal,  ironstone  and  fireclay  then 
remaining  unworked  in  the  Broadwater  Colliery.  It  also  contained  (inter  alia)  a 
power  for  the  defendant  to  enter  on  and  occupy  parts  of  the  surface  including  the  pit 
mounds  or  spoil  banks  indicated  by  broken  lines  on  the  plan,  giving  a  calendar  month's 
notice,  and  making  compensation  for  damage.  The  lease  then  excepted  and  reserved 
to  the  mortgagee,  his  heirs  and  assigns,  all  mines  and  minerals  other  than  the  mines 
of  coal,  iron  and  fireclay  thereinbefore  demised,  with  powers  to  the  mortgagee,  his 
heirs  and  assigns,  and  his  or  their  lessees  and  tenants  of  the  excepted  mines,  and  their 
miners,  &c.,  to  enter  upon  parts  of  the  surface  similar  to  the  powers  given  to  the 
defendant  in  respect  of  the  demised  mines.  It  then  contained  the  following  clause : 
— "  And  also  except  and  reserved  unto  the  said  mortgagee  his  heirs  and  assigns,  and 
also  to  the  tenants  and  occupiers  for  the  time  being  of  the  said  excepted  mines, 
minerals,  and  premises,  good  right  and  authority  from  time  to  time  and  at  all  times 
during  the  said  demise  to  enter  into  and  upon  the  said  basin,  wharf,  and  lands  herein- 
before described,"  &c.  (including  the  spoil  banks),  "  and  to  make  all  roads,  railways, 
ways,  cuts,  canals,  wharfs,  landing  places,  yards,  basins,  drains,  and  watercourses  in, 
upon  and  across,  under,  and  over  the  same  and  every  part  thereof  they  may  think 
needful  or  necessary,  during  the  term  intended  to  be  hereby  granted,  for  the  complete 
or  effectual  occupation,  working,  or  enjoyment  of  such  excepted  or  adjoining  mines, 
minerals,  and  premises,  and  for  selling,  converting,  consuming,  carrying  away,  and 
disposing  of  produce  thereof,  he  the  said  mortgagee,  his  heirs  and  assigns,  offering 
no  unnecessary  impediment  or  interruption  to  the  said  David  Rose,  his  executors, 
administrators  or  assigns,  in  his  mining  operations  under  this  present  demise  or  in 
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had  been  let  into  possession  before  the  lease  was  executed,  viz.,  on  the  5th  of  February, 
1861.  At  the  time  when  the  lease  was  granted,  the  spoil  banks  or  pit  mounds  on 
the  surface  of  the  Broadwater  Collier}'  were  in  the  position  now  shewn  by  the  broken 
lines  on  the  plan,  but  were  somewhat  smaller  in  extent.  They  were  given  up  by 
Lowe  to  the  defendant,  and  taken  possession  of  by  him  when  he  was  let  into  posses- 
sion of  the  Broadwater  Colliery.  The  watercourse  made  [175]  as  above  mentioned 
by  the  plaintiffs  was  not  made,  nor  did  it  pass  through  or  over  any  land  which  was 
the  site  of  a  pit  mound,  or  which  was  broken  up  or  damaged  by  mining  operations. 
The  defendant  never  exercised  the  powers  given  him  by  the  lease  of  occupying  any 
part  of  the  lands  coloured  green  on  the  plan  (except  by  taking  possession  as  aforesaid 
of  the  part  indicated  by  broken  lines),  nor  did  he  ever  give  any  notice  to  the  tenant 
of  those  lands  of  his  intention  to  enter  upon  and  take  possession  of  any  part  thereof. 
With  respect  to  the  lands  coloured  yellow,  neither  the  surface  nor  the  minerals  under 
it  were  included  in  the  lease.  At  the  date  of  the  lease  Sir  Horace  St.  Paul  and  his 
mortgagee  had  mines  adjoining  the  mines  of  the  Broadwater  Colliery  granted  by  this 
lease  to  the  defendant.(a)  There  were  also  mines  adjoining  the  Broadwater  Colliery 
belonging  to  other  owners,  such  as  the  Albert  Colliery  and  the  Bank  Colliery  shewn 
on  the  plan. 

In  February,  1861,  Hickman  required  the  plaintiffs  to  extend  the  watercourse  to 
a  further  point,  viz.,  from  the  figure  1  to  the  figure  2  on  the  plan.  At  the  latter 
point  there  was  an  old  watercourse  which  had  been  used  by  former  lessees  of  the 
Broadwater  Colliery  for  the  purposes  of  that  colliery,  and  which  had  run  in  the  line 
shewn  on  the  plan  into  the  canal.  Hickman  required  the  plaintifi's  to  cleanse  out  this 
old  watercourse,  so  that  the  water  from  the  Bank  Colliery  having  been  brought  into 
it  by  the  extension  from  point  1  to  point  2  should  flow  along  it  into  the  canal. 
According  to  the  evidence  of  the  defendant  and  his  agent,  the  defendant  also  required 
an  annual  money  payment  to  be  made  by  the  plaintiffs  to  him  for  the  use  of  the 
watercourse  so  extended  over  the  Broadwater  Colliery,  and  the  plaintiffs  agreed  to 
make  such  money  payment  (the  amount  [176]  to  be  afterwards  ascertained  between 
them) ;  but  the  plaintiff's  denied  that  any  such  agreement  had  been  made.  The 
plaintiffs  commenced  the  extension  in  February,  1861,  and  cleansed  the  old  water- 
course at  a  cost  of  about  801.  The  extension  was  made  through  the  lands  coloured 
green  crossed  by  broken  lines  on  the  plan,  and  entirely  upon  or  through  old  pit 
mounds  or  spoil  banks.  This  work  was  begun  after  the  defendant  had  taken  posses- 
sion, but  before  the  execution  of  his  lease,  and  completed  after  the  lease  was  executed. 
Hickman's  evidence  was  that  he  required  the  plaintiffs  to  extend  their  watercourse 
to  the  canal  because  that  had  been  the  watercourse  which  he  originally  contemplated, 
and  he  stated  that  until  the  defendant  complained  to  him  he  did  not  know  that  the 
water  flowed  into  the  workings  of  the  Broadwater  Colliery.  The  defendant  was  also 
lessee  of  the  Albert  Colliery  coloured  red  on  the  plan,  and  he  raised  the  coal  of  the 
Broadwater  Colliery  up  the  shafts  of  the  Albert  Colliery,  and  made  a  cut  or  channel 
from  the  Albert  Colliery  into  the  watercourse,  and  along  this  cut  he  sent  water  from 
the  Albert  Colliery  into  the  watercourse.  According  to  the  plaintiffs'  evidence  this 
cut  was  made  before  the  watercourse  was  extended  ;  according  to  the  defendant's  it 
was  made  afterwards.  After  the  defendant  was  in  possession  under  his  lease,  he 
required  the  plaintiffs  to  make  an  alteration  in  the  extended  watercourse  by  substitut- 
ing 10-inch  pipes  for  6-inch  pipes  at  that  part  of  the  watercourse  which  passed  under 
the  turnpike  road  shewn  in  the  plan,  because  the  6-inch  pipes  would  be  insufficient 
to  carry  the  water  from  the  defendant's  two  collieries  as  well  as  from  the  plaintiffs. 
This  change  was  made  by  the  plaintiffs  at  their  own  expense,  the  defendant  finding 
the  pipes.  The  extended  watercourse  continued  to  be  used  by  the  plaintiffs,  subject 
to  a  peppercorn  rent  to  Sir  Horace  St.  Paul  and  also  by  the  defendants,  until  the 
obstruction  hereinafter  mentioned.  Lowe  continued  to  give  his  licence  and  consent 
to  the  use  [177]  of  the  extended  watercourse  so  far  as  his  lands  were  concerned,  and 
neither  he  nor  Sir  Horace  St.  Paul  ever  expressly  revoked  that  licence  and  consent. 
From  the  year  1860  to  the  time  of  the  obstruction  hereafter  mentioned,  Lowe  had  a 

the  exercise  or  enjoyment  of  the  powers  and  authorities  hereinbefore  granted,  and 
making  compensation  for  all  damage  to  be  occasioned  to  him  or  them  thereby." 

(a)  It  was  not  distinctly  proved  at  the  trial  that  Sir  Horace  St.  Paul  had  adjoining 
mines;  but  the  arguments  before  the  Court  proceeded  on  that  assumption. 
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reservoir  in  his  brickyard  which  he  kept  supplied  with  water  from  the  watercourse, 
and  used  in  his  manufacture  of  bricks. 

In  March,  1862  (being  the  first  time  that  the  defendant  objected  to  the  use  of  the 
watercourse  by  the  plaintiffs),  and  from  time  to  time  between  that  month  and  the 
month  of  January,  1863,  the  defendant  applied  to  the  plaintiffs  for  a  money  payment 
to  be  made  in  consideration  of  their  use  of  the  watercourse,  and  named  101.  as  the 
annual  amount,  but  after  some  negociations  on  this  subject  the  plaintiffs  refused 
to  pay  anything,  because,  as  they  alleged,  Hickman  denied  the  defendant's  right  to 
claim  any  compensation  or  to  interfere  with  the  plaintiffs'  use  of  the  watercourse,  on 
the  ground  that  the  plaintiffs,  as  the  licensees  of  Sir  Horace  St.  Paul,  had  the  benefit 
of  the  exception  in  the  defendant's  lease.  The  negociations  came  to  nothing,  and  on 
this  account,  as  well  as  on  account  of  the  watercourse  being  insufficiently  kept,  whereby 
the  water  flowed  into  the  defendant's  mines,  the  defendant's  agent,  on  the  28th  of 
January,  1863,  wrote  to  the  plaintiffs,  stating  that  the  watercourse,  having  become 
injurious  to  the  mining  operations  of  the  defendant,  must  be  discontinued  on  or  before 
the  following  Saturday ;  and  again,  on  the  26th  of  February,  1863,  the  defendant's 
agent  wrote  to  the  plaintiff  Yardley,  requesting  him  at  once  to  stop  his  water  flowing 
through  the  Broadwater  Colliery.  On  the  morning  of  the  28th  of  February  the 
defendant  caused  the  watercourse  to  be  obstructed  at  the  point  A.,  along  that  part  of 
its  course  which  is  marked  red  on  the  plan,  and  which  lies  upon  the  land  coloured 
yellow,  that  land  being  still  at  that  [178]  time  in  the  occupation  of  Lowe.  The  obstruc- 
tion was  four  or  five  yards  in  length,  and  effectually  prevented  the  passage  of  any  more 
water  from  the  Bank  Colliery  over  any  portion  of  the  watercourse  below  the  yellow 
land.  It  did  not  prevent  the  passage  of  water  from  the  defendant's  Albert  Colliery 
along  the  channel  made  by  him  into  the  watercourse  made  by  the  plaintiffs.  The 
obstruction  was  close  to  the  boundary  of  the  plaintiffs'  land,  and  at  a  distance  of 
about  100  yards  from  the  point  marked  1  on  the  plan  where  the  watercourse  first 
enters  on  pit  mounds.  Neither  the  plaintiffs  nor  Lowe  were  consulted  by  the  defen- 
dant as  to  the  place  where  the  obstruction  should  be  made. 

The  effect  of  this  obstruction  was  to  force  back  upon  the  surface  of  the  Bank 
Colliery  all  water  pumped  out  of  the  plaintiffs'  mines  into  the  said  watercourse.  The 
plaintiffs  were  obliged  to  continue  pumping  in  order  to  save  the  works  of  their  colliery 
from  being  drowned  out.  The  water  continued  to  accumulate  on  the  surface  of  the 
Bank  Colliery  until  it  penetrated  and  percolated  through  the  soil,  and  so  found  its 
way  back  into  the  plaintiffs'  mines,  and  by  this  means  considerable  damage  was  done 
to  the  plaintiffs'  works. 

With  reference  to  the  reasonableness  of  the  mode  in  which  the  obstruction  was 
made,  there  was  considerable  conflict  of  evidence.  On  the  part  of  the  plaintiffs  it 
was  proved  by  Yardley  (one  of  the  plaintiffs),  and  three  other  witnesses,  mining 
engineers  and  surveyors,  that  the  defendant  could  have  obstructed  the  watercourse 
at  or  near  the  point  1,  where  it  enters  on  the  pit  mounds  in  his  occupation,  so  as 
entirely  to  prevent  any  water  afterwards  sent  down  the  watercourse  from  flowing  on 
to  the  pit  mounds  or  any  other  surface  land  occupied  by  the  defendant.  It  was  also 
proved  by  the  same  witnesses  that,  if  the  obstruc-[179]-tion  had  been  made  at  that 
point,  any  water  afterwards  sent  down  the  watercourse  could  not  have  damaged  or  got 
into  the  defendant's  mines,  unless  the  ground  in  Lowe's  brickyard  was  cracked  and 
the  defendant  was  working  the  mine  near  the  surface  at  that  part,  but  that  such 
water  would,  if  left  to  itself,  have  flowed  into  Lowe's  brickyard,  and  thence  (if  there 
had  been  a  drain  made  across  Lowe's  brickyard),  down  a  gutter  by  the  roadside 
where  water  was  always  running,  or  across  the  road  to  a  colliery  of  Messrs.  Lloyd 
and  Foster.  The  crown  of  the  road  was  proved  by  the  same  witnesses  to  be  at  a 
higher  level  than  Lowe's  brickyard,  but  the  plaintiff  Yardley  stated  the  gutter  by  the 
roadside  was  at  a  lower  level.  It  was  also  proved  that,  at  an  expense  of  51.  or  61., 
a  channel  could  have  been  constructed  across  Lowe's  brickyard  so  as  to  prevent  it 
from  being  flooded,  and  to  carry  any  water  coming  down  the  watercourse  either  into 
the  gutter  by  the  roadside  or  across  the  road  into  the  colliery  of  Messrs.  Lloyd  and 
Foster.  Lowe,  who  was  called  as  a  witness  for  the  plaintiffs,  stated  that  he  should 
probably  not  have  objected  to  this,  provided  the  channel  across  his  brickyard  had 
been  covered  over  so  as  not  to  interfere  with  the  passage  of  horses  and  carts  Lowe's 
consent  to  any  such  operation  in  his  brickyard  had  not  been  asked  by  anyone 
before  the  obstruction.     Lowe  also  stated  on  cross-examination  that,  if  the  water- 
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course  had  been  stopped  at  point  1,  without  the  covered  drain  being  constructed,  the 
water  would  have  flowed  on  to  his  brickyard,  flooded  his  works,  and  percolated  into 
the  defendant's  mines.  If  the  obstruction  had  been  made  at  or  about  the  point  1,  no 
damage  at  all  would  have  been  done  to  the  plaintiffs'  mines,  and,  in  the  opinion  of  the 
plaintiffs'  witnesses,  the  sum  total  of  damage  done  to  all  parties  would  have  been  less 
than  by  an  obstruction  at  any  other  point. 

On  the  part  of  the  defendant  it  was  proved  that  the  [180]  watercourse  at  the 
point  of  obstruction  was  carried  through  a  level  wooden  trough  twelve  or  fourteen 
feet  in  length  (the  whole  of  which  was  stopped  up),  and  that  from  that  point  to  the 
point  1  there  was  a  descent  of  1  in  37 ;  and  it  was  proved  by  scientific  witnesses 
on  his  behalf  that  in  their  judgment  the  obstruction  had  been  made  in  a  proper  place, 
in  order  to  prevent  the  water  from  flowing  into  the  defendant's  land ;  and  that,  if  the 
obstruction  had  been  made  at  or  about  the  point  1,  the  consequence  would  have  been 
that  any  water  afterwards  sent  down  the  watercourse  would  have  flooded  Lowe's 
brickyard  to  the  depth  of  ten  inches  (the  gutter  of  the  adjoining  road  being  ten 
inches  higher  than  the  brickyard  according  to  a  witness  who  had  measured  it),  and 
that  this  water  if  left  to  itself  would  have  remained  in  Lowe's  brickyard,  and  would 
have  percolated  from  thence  into  the  defendant's  workings,  which  were  below  the 
brickyard  near  the  surface,  and  would  have  done  damage  there.  One  witness  for  the 
defendant  spoke  to  the  existence  of  cracks  on  the  surface  of  Lowe's  brickyard,  which 
he  ascribed  to  the  defendant's  workings  underneath,  and  which  would  let  any  surface 
water  into  those  workings.  The  surveyor  to  the  Local  Board  of  Health  of  the  district 
proved  that  the  plaintiff",  Roberts,  had  applied  to  him,  in  the  Spring  of  1863,  to  know 
if  the  Local  Board  would  allow  the  plaintiffs  to  turn  the  water  from  their  pits  on  to 
the  road,  that  he  replied  certainly  not,  and  that  the  road  would  be  damaged  thereby. 
He  also  proved  that  there  was  a  board  of  surveyors  of  the  highways  of  the  district 
and  several  Commissioners  acting  on  the  local  board. 

At  the  close  of  the  plaintiff's'  case,  the  defendant's  counsel  applied  to  the  learned 
Judge  to  nonsuit  the  plaintiffs  on  the  ground  that  no  right  to  the  watercourse  appur- 
tenant to  the  plaintiffs'  colliery  had  been  proved,  and  consequently  the  first  count 
was  not  maintainable,  and  that  the  licence  [181]  given  to  the  plaintiffs  by  Sir  Horace 
St.  Paul  to  use  and  enjoy  the  watercourse  in  the  second  count  mentioned  was  revoked 
by  the  lease  of  the  Broadwater  Colliery  granted  to  the  defendant,  and  by  the 
defendant's  own  express  act,  and  that  there  was  no  evidence  for  the  jury  in  support 
of  the  second  replication  to  the  second  plea  to  the  new  assignment. 

The  learned  Judge  ruled  that  there  was  no  evidence  in  support  of  the  first  count, 
and  that  on  the  issue  raised  by  the  third  plea  to  the  second  count  the  defendant  was 
entitled  to  the  verdict,  on  the  ground  that  the  lease  to  the  defendant  of  the  Broad- 
water Colliery  had  revoked  the  licence  and  consent  in  the  second  count  mentioned. 
He  also  ruled  that,  on  the  second  replication  to  the  second  plea  to  the  new  assign- 
ment, there  was  a  question  for  the  jury  whether  the  obstruction  of  the  watercourse 
by  the  defendant  was  an  unnecessary  and  unreasonable  mode  of  preventing  the  water 
from  being  discharged  from  the  watercourse  and  coming  on  the  defendant's  land ;  and 
he  left  that  question  only  to  the  jury,  directing  them,  for  the  purpose  of  that  issue, 
to  assume  that  the  defendant  had  a  right  to  go  upon  Lowe's  land  in  order  to  stop  the 
water  from  coming  on  the  defendant's  land  in  a  reasonable  way.  He  also  directed 
them,  in  considering  the  question  left  to  them,  to  take  into  account  all  the  circum- 
stances of  the  damage  that  might  have  been  done  to  Lowe,  or  to  Messrs.  Lloyd  & 
Foster,  or  to  the  defendant's  own  mines,  if  the  defendant  had  stopped  the  watercourse 
at  any  lower  point  than  where  he  did  stop  it ;  and  to  say,  upon  a  review  of  all  these 
circumstances,  whether  the  mode  and  place  in  which  the  obstruction  actually  was 
made  were  or  were  not  unnecessary  and  unreasonable. 

The  learned  Judge  reserved  to  both  parties  leave  to  move ;  to  the  plaintiffs,  to 
enter  the  verdict  on  the  issue  [182]  raised  by  the  third  plea :  to  the  defendant,  to 
enter  a  nonsuit  on  the  ground  that  there  was  no  evidence  for  the  jury  on  the  last  issue. 

The  jury  found  a  verdict  for  the  plaintiffs  on  the  question  left  to  them. 

Gray,  on  a  former  day  in  this  term,  obtained  a  rule  to  enter  a  nonsuit,  or  verdict 
for  the  defendant  on  the  issue  on  the  second  replication  to  the  second  plea  to  the  new 
assignment,  on  the  ground  that  the  evidence  did  not  prove  the  replication  ;  or  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  evidence,  and  also  on  the 
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ground  that  the  learned  Judge  misdirected  the  jury  in  holding  that  the  whole  replica- 
tion was  proved  except  the  particular  allegation  left  to  the  jury. 

Huddleston  obtained  a  cross-rule  to  enter  the  verdict  for  the  plaintiflPs  on  the 
third  issue,  on  the  ground  that  the  defendant  had  no  right  at  all  to  obstruct  the 
watercourse  mentioned  in  the  second  count,  and  also  on  the  ground  that  he  had  no 
right  to  obstruct  it  at  the  place  where  he  did  obstruct  it ;  against  which 

Gray  and  Macnamara  shewed  cause,  and  supported  the  rule  obfcuned  for  the 
defendant  (May  3,  1864).  First,  as  to  the  plaintiffs'  rule.  The  defendant  is  entitled 
to  retain  the  verdict  on  the  issue  raised  by  the  third  plea.  That  plea  traverses  the 
continuance  of  the  licence  of  the  plaintiffs'  watercourse  by  the  owner  of  the  land 
across  which  it  was  made.  The  licence  was  clearly  revocable :  JVallis  v.  Harrison 
(4  M.  ife  W.  538),  Ilewlins  v.  Shippam  (5  B.  &  C.  221).  The  lease  granted  to  the 
defendant  operated  as  a  revocation ;  and  though  the  [183]  defendant  at  first  renewed 
the  licence,  he  subsequently  revoked  it.  The  clause  in  the  lease  which  reserves  to  the 
lessor  the  right  to  make  watercourses  cannot  apply  to  the  continuance  of  existing 
watercourses.  In  strictness  that  right  is  not  the  subject  of  a  reservation  or  exception, 
but  an  easement  newly  created  by  way  of  grant  from  the  lessee :  The  Durliam  and 
Sunderland  Railway  Company  v.  Walker  (2  Q.  B.  940),  Coleman  v.  Foster  (1  H.  &  N  37). 
Moreover  the  exception  only  extends  to  the  making  of  watercourses  for  the  enjoy- 
ment of  the  "excepted  or  adjoining  mines."  And  the  word  "adjoining,"  even  if  not 
limited  to  the  excepted  mines,  is  at  all  events  limited  to  adjoining  mines  which 
belong  to  the  lessor. 

Secondly,  the  defendant's  rule  to  enter  a  nonsuit,  or  verdict  for  the  defendant  on 
the  last  issue,  ought  to  be  made  absolute.  The  second  replication  to  the  .second  plea 
to  the  new  assignment  was  not  proved.  The  evidence  failed  to  shew  that  the  water- 
course could  have  been  lawfully  obstructed  (as  alleged  in  the  replication)  anywhere 
below  the  point  where  it  was  in  fact  obstructed.  At  the  point  selected  by  the 
plaintiffs  as  the  proper  place  for  the  obstruction,  it  was  admitted  by  their  own 
witnesses  that  Lowe  must  have  been  damaged,  and  the  defendant  would  have  incurred 
the  further  risk  of  an  indictment  for  nuisance  in  flooding  a  public  highway.  It  will 
be  argued  on  the  other  side  that  it  was  not  necessary  to  obstruct  at  the  point  where 
the  obstruction  was  made ;  but  the  right  to  obstruct  at  some  point  must  be  conceded, 
and  the  defendant  could  not  have  obstructed  at  any  other  point  on  Lowe's  land  than 
where  he  did  obstruct,  without  sending  the  water  in  a  direction  in  which  he  had  no 
right  to  send  it.  [Bramwell,  B.  Suppose  the  defendant  had  obstructed  at  the 
entrance  to  his  own  land,  and  Lowe  had  sustained  damage,  would  that  damage  be  the 
defendants'  act,  or  the  plaintiffs'  ?]  The  [184]  water  flowing  at  the  time  of  stoppage, 
the  act  of  stoppage  would  be  the  defendant's.  As  against  Lowe,  the  plaintiffs  could 
only  justify  necessary  damage.  The  pleadings  admit  the  necessity  of  entering  Lowe's 
land  for  the  purpose  of  obstructing,  though  not  at  the  point  where  the  obstruction 
was  made.  In  Com.  Dig.  tit.  Action  upon  the  Case  for  a  Nuisance  (D.  4),  it  is  said, 
"  A  man  may  enter  on  the  soil  of  another,  when  it  is  necessary,  to  remove  a  nuisance." 
It  is  enough  that  it  should  be  under  all  the  circumstances  reasonably  necessary. 
With  regard  to  the  argument  that  the  damage  to  Lowe  might  have  been  obviated  at 
an  inconsiderable  expense,  the  answer  is  that  the  defendant  was  not  bound  to  incur 
any  expenditure. 

Huddleston  and  H.  Matthews  supported  the  rule  obtained  for  the  plaintiffs,  and 
shewed  cause  against  the  defendant's  rule.  First,  the  rule  to  enter  the  verdict  for  the 
plaintiffs  on  the  third  issue  should  be  made  absolute.  The  defendant's  lease  did  not 
operate  as  a  revocation  of  the  licence  of  the  plaintiffs'  watercourse.  The  right  to 
make  watercourses  for  the  working  of  adjoining  mines  is  expressly  excepted  by  the 
terms  of  the  demise.  The  plaintiffs'  mine  adjoined  the  defendant's ;  the  watercourse 
was  constructed  for  the  purpose  of  working  it,  and  completed  after  the  execution  of 
the  lease ;  and  the  defendant's  lessor,  through  his  agent,  authorized  the  construrtion. 
But  the  question  does  not  turn  on  the  construction  of  the  lease.  The  lease  could  not 
under  any  circumstances  revoke  the  licence  of  the  watercourse  at  the  point  where  the 
obstruction  was  made,  since  that  point  was  not  on  land  occupied  by  the  defendant, 
but  by  Lowe.  The  right  of  watercourse  claimed  on  the  pleadings  is  over  Lowe's 
land,  viz.,  from  the  plaintiffs'  colliery  to  the  old  pit's  mouth,  and  that  right  was  never 
revoked.  [Bramwell,  B.  The  licence  which  Lowe  gave  was  only  a  continuing  licence 
80  long  as  the  water  had  an  outlet,  either  [185]  down  the  old  pit  or  into  the  canal] 
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At  the  trial,  no  such  point  was  made ;  and  it  would,  at  all  events,  be  a  question  for 
the  jury  what  the  licence  was. 

Secondly,  the  defendant's  rule  should  be  discharged.  Upon  this  part  of  the  argu- 
ment it  must  be  taken  as  admitted  that  the  plaintiffs'  licence  was  continuing.  The 
defendant's  only  right  was  to  protect  himself  from  an  injury  in  the  nature  of  a 
nuisance ;  that  could  only  justify  the  entry  of  Lowe's  land  if  the  entry  were  necessary 
for  that  purpose.  Here  it  was  not.  The  defendant  could  have  obstructed  at  the 
boundary  of  his  own  land ;  and  if  Lowe  had  thereby  sustained  damage  the  plaintiffs 
would  have  been  responsible.  In  abating  a  nuisance,  no  damage  is  justifiable  which  is 
not  necessary  for  the  purpose  of  abatement :  Gale  on  Easements,  3rd  ed.,  p.  523.  The 
question  is  only  confused  by  treating  it  as  a  comparison  of  the  damage  which  would 
accrue  to  individuals.  Necessity  is  the  origin  of  the  right;  and  the  damage,  if 
justifiable  at  all,  must  be  justified  on  that  ground.  Lowe,  having  sanctioned  the 
nuisance,  is  in  the  same  position  as  the  plaintiffs.  Why  then  should  the  slightest 
damage  to  Lowe  be  a  reason  for  disregarding  all  considerations  of  damage  to  the 
plaintiffs  1  But  unless  the  Court  can  lay  down  that  rule  the  defendant  is  clearly 
liable. 

Cur,  adv,  vult. 

Pollock,  C,  B,,  now  said, — In  this  case  we  are  all  of  opinion  that  the  rule  to  set 
aside  the  verdict  on  the  issue  found  for  the  plaintiffs,  and  to  enter  a  nonsuit,  should 
be  made  absolute ;  and  that  the  cross-rule  to  set  aside  the  verdict  for  the  defendant 
on  the  third  issue,  and  enter  it  for  the  plaintiffs,  should  be  discharged. 

The  action  was  brought  for  the  obstruction  of  a  watercourse  which  ran  through 
certain  land  in  the  occupation  of  a  person  named  Lowe.  The  defendant  pleaded,  in 
sub-[186]-stance,  that  he  had  a  right  to  stop  the  watercourse  because  it  caused  him 
injury  to  which  he  was  not  bound  to  submit.  The  plaintiffs  replied  that  the  defen- 
dant had  stopped  the  watercourse  in  an  inconvenient  and  unreasonable  way.  And, 
on  the  facts  now  before  us,  this  must  be  understood  to  mean  that  the  defendant 
could,  without  any  damage  to  Lowe,  have  stopped  the  watercourse  elsewhere ;  for 
the  rule  which,  in  my  judgment,  applies  to  such  a  state  of  facts  is,  that  the  least 
damage  should  be  done  to  the  plaintiffs  that  is  consistent  with  no  damage  at  all  being 
done  to  Lowe. 

Now,  the  evidence,  taken  collectively,  excludes  the  notion  that  there  was  any 
question  for  the  jury  whether  the  watercourse  was  so  stopped  as  to  infringe  that  rule. 
And  therefore,  in  my  view  of  the  defendant's  duty,  there  was  no  evidence  to  justify 
the  verdict.  The  explanation  of  that  verdict  is,  that  the  jury  took  into  account  the 
injury  to  the  plaintiffs  as  well  as  the  injury  to  Lowe,  and  considered,  on  that  ground, 
that  the  watercourse  should  have  been  stopped  elsewhere.  But  if  so,  they  acted  on 
an  incorrect  rule.  The  defendant  had  no  right  to  injure  Lowe.  He  was  not  bound 
to  speculate  whether  Lowe  would  assent  to  some  arrangement ;  nor  was  he  bound  to 
make  arrangements,  or  incur  expense,  or  take  any  step  to  enable  himself  to  stop  the 
watercourse  at  any  other  point  in  Lowe's  premises  than  where  he  did  stop  it.  There 
is  no  evidence  that  the  watercourse  could  have  been  stopped  elsewhere,  so  as  to  do  no 
injury  to  Lowe ;  and,  on  Lowe's  evidence  (which  was  uncontradicted),  it  is  clear  that 
if  it  had  been  stopped  lower  down  Lowe  would  have  been  injured. 

Construing  the  replication  as  I  have  done,  and  as  I  think  it  ought  to  be  construed, 
I  am  of  opinion  that  there  was  no  evidence  to  justify  the  verdict ;  and,  as  the  point 
was  expressly  reserved  at  the  trial,  I  think  the  verdict  should  be  set  aside  and  a 
nonsuit  entered. 

[187]  Martin,  B.,  said, — The  real  question  in  ^this  ease  was  raised  by  the  issue 
on  the  third  plea,  and  on  that  issue  the  ruling  of  the  learned  Judge  was  clearly  correct. 
The  rule  to  set  aside  the  verdict,  and  enter  it  for  the  plaintiffs,  upon  that  issue  must 
therefore  be  discharged, 

ft  appears  that  some  time  since  the  plaintiff's  commenced  the  working  of  a  colliery 
upon  land  in  which  Sir  Horace  St.  Paul,  the  owner  of  the  adjoining  property,  had  no 
interest.  The  plaintiffs,  wishing  to  get  an  outlet  for  the  water  pumped  up  from  their 
colliery,  obtained  permission  from  Hickman,  Sir  Horace  St.  Paul's  agent,  to  make  a 
watercourse  through  land  of  Sir  Horace  St.  Paul,  in  the  occupation  of  Lowe,  and  Lowe 
also  assented  to  that  being  done.  A  watercourse  was  accordingly  made  from  the 
defendant's  colliery,  terminating  near  Lowe's  brickyard,  the  water  being  a  convenience 
to  Lowe  for  the  purpose  of  his  manufacture.     The  rest  of  the  water  was  allowed  to 
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ruM  down  an  old  shaft  to  a  disused  coal  pit  of  Sir  Horace  St,  Paul.  This  state  of 
things  continued  for  some  time.  Afterwards  Hickman  objected  to  this  mode  of  dealing 
with  the  water,  and  told  the  plaintiffs  they  must  alter  the  watercourse  and  extend  it 
to  the  canal.  This  took  place  before  the  lease,  which  I  shall  presently  mention,  was 
made  by  Sir  Horace  St.  Paul  of  his  coal  mine  to  the  defendant.  The  plaintiffs,  taking 
advantage  of  the  old  watercourse,  thereupon  made  a  course  for  the  water  pumped  up 
from  their  mine  down  to  the  basin  of  a  canal,  which  was  some  distance  below  the 
point  where  their  watercourse  formerly  terminated. 

I  am  of  opinion  that  this  new  watercourse  must  be  deemed  to  have  been  made  in 
substitution  of  the  former  watercourse ;  and  consequently  that  the  only  watercourse 
in  existence  at  the  time  of  the  obstruction  was  a  watercourse  from  the  plaintiffs' 
colliery  to  the  canal  basin.  I  mention  this,  because  Mr.  Matthews  has  contended 
that  there  is  an  existing  right  of  watercourse  from  the  plaintiffs'  colliery  [188]  to  the 
old  pit's  mouth,  and  that  it  is  to  that  watercourse  that  the  pleadings  refer.  I  think 
that  is  not  the  correct  view  of  the  pleadings.  But,  if  it  were,  the  plea  traversing  the 
continuance  of  the  right  affords  a  complete  answer,  since  the  old  watercourse  is  no 
longer  in  existence. 

The  next  material  circumstance  is,  that  in  March,  1861,  the  defendant  took  a  lease 
from  Sir  Horace  St.  Paul's  mortgagee  of  a  portion  of  the  land  through  which  the  new 
watercourse  flowed.  From  the  evidence  on  both  sides  it  is  clear  that  for  some  time 
after  the  execution  of  this  lease  the  plaintiffs  did  not  suppose  they  had  any  right  to 
the  watercourse,  for  they  endeavoured  to  arrange  with  the  defendant  to  pay  a  sum  of 
money  for  the  use  of  it;  but  afterwards,  being  advised  that  the  defendant  had  no 
right  to  interfere  with  them,  they  insisted  on  treating  the  matter  as  one  of  right,  and 
not  of  licence.  Ultimately,  in  January,  1863,  the  defendant  gave  the  plaintiffs  notice 
that  he  would  not  permit  the  watercourse  to  pass  across  bis  land,  and,  after  waiting 
a  reasonable  time  to  enable  them  to  take  it  in  another  direction,  he  stopped  it  at  a 
point  where  the  plaintiffs' and  Lowe's  land  adjoin;  and  the  present  action  was  the 
consequence. 

Now,  the  real  issue  in  the  case  is,  whether,  at  the  time  when  this  obstruction  was 
made,  the  plaintiffs  had  a  continuing  licence  to  send  their  water  across  the  land  leased 
to  the  defendant.  That  issue  must  be  entered  for  the  defendant,  unless,  as  against 
him,  the  plaintiffs  had  not  a  mere  revocable  licence,  but  a  legal  title.  The  only  mode 
in  which  this  argument  could  be  put  was  that  in  the  defendant's  lease  from  Sir  Horace 
St.  Paul's  mortgagee  there  was  a  reservation  of  the  right  to  make  watercourses.  But 
to  the  application  of  that  clause  Mr.  Macnamara  has  raised  several  objections,  in  which 
I  concur.  And  indeed  it  is  perfectly  clear  that  it  was  never  the  intention  of  Sir 
Horace  St.  Paul's  agent,  in  telling  the  plaintiffs  to  continue  the  use  of  their  [189] 
watercourse,  to  act  under  the  reservation  in  the  lease,  nor  had  he  any  authority  to  do 
so;  for  the  person  to  whom  that  clause  gave  power  was  the  mortgagee.  Having 
regard  to  the  authorities  cited  by  Mr.  Gray,  which  are  not  disputed,  I  am  of  opinion 
that,  by  virtue  of  this  demise,  the  defendant  had  the  power  to  terminate  the  right 
to  this  watercourse,  and  that  he  did  terminate  it ;  and  consequently  that  the  issue  on 
the  third  plea,  which  is  the  material  issue,  was  rightly  entered  for  the  defendant. 

The  other  question  is,  how  the  verdict  should  be  entered  upon  the  second  replica- 
tion to  the  second  plea  to  the  new  assignment.  The  Court  held  that  replication  good 
on  demurrer.  I  was  not  concerned  in  that  decision,  but  I  have  no  reason  to  consider 
it  incorrect.  My  impression  is,  however,  that  on  that  issue  there  was  no  evidence  for 
the  jury,  and  Lowe's  evidence  shews  conclusively  that  the  verdict  was  wrong.  The 
question  is  merely  one  of  costs,  and  even  if  the  plaintiffs  retained  that  verdict,  it 
would  only  entitle  them  to  the  costs  of  the  issue. 

Bramwell,  B.,  said, — I  also  think  the  plaintiffs'  rule  should  be  discharged,  and 
the  defendant's  rule  made  absolute.  Upon  the  argument  of  the  demurrer  my  Lord 
correctly  remarked  that  we  were  endeavouring  to  see  our  way  in  the  dark.  It  might 
have  been  thought  that  some  light  would  be  thrown  upon  the  pleadings  by  the  trial. 
But  at  the  trial  the  supposition  was  that  the  right  claimed  was  a  right  of  watercourse 
through  the  whole  length  of  the  defendant's  land  down  to  the  canal.  The  arguments 
for  the  defendant,  and  of  Mr.  Huddleston  for  the  plaintiffs,  proceeded  on  that 
supposition.  But  Mr.  Matthews  has  contended,  and  as  I  think  correctly,  that  on 
these  pleadings  the  right  claimed  is  to  the  original  watercourse  to  Lowe's  land.  In 
my  judgment,  however,  it  is  not  material  to  consider  which  of  these  rights  is  claimed, 
for  I  am  of  opinion  that  neither  right  in  fact  existed. 
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[190]  Assuming  the  right  claimed  to  be  down  to  the  canal  there  is  one  objection, 
independently  of  the  others  that  have  been  raised,  which  I  think  fatal.  Prior  to  the 
execution  of  the  defendant's  lease  the  plaintiffs  had  a  licence  for  a  watercourse  across 
Sir  Horace  St.  Paul's  land ;  but  by  the  operation  of  the  lease  that  licence,  at  all  events 
if  not  continued  by  the  lessee,  was  at  an  end.  It  was  contended,  however,  that  under 
that  lease  there  was  reserved  to  the  lessor.  Sir  Horace  St.  Paul's  mortgagee,  the  right 
to  grant  or  licence  watercourses,  and  that  he  had  given  the  plaintiffs  a  licence  for  this 
watercourse.  Now,  assuming  the  lessor  to  have  had  that  right,  I  am  of  opinion  that 
he  never  exercised  it.  The  test  is  this.  By  the  terms  of  the  lease  he  is  to  exercise 
his  right,  offering  the  defendant  no  unnecessary  interruption,  and  making  compensation 
for  damage.  Now,  suppose  the  defendant  had  suffered  damage  or  needless  interrup- 
tion, and  applied  to  his  lessor  for  compensation,  the  answer  to  such  a  demand  would 
have  been  that  the  lessor  had  never  done  anything  under  his  power.  Therefore,  if 
this  be  a  claim  to  a  watercourse  down  to  the  canal  under  the  defendant's  lessor, 
it  fails. 

Next,  assume  the  claim  to  be  to  a  watercourse  only  as  far  as  the  old  pit's  mouth. 
That,  Mr.  Matthews  argues,  is  a  watercourse  over  the  plaintiffs'  land  and  Lowe's,  to 
which  Lowe  has  given  his  licence.  But  the  answer  to  that  argument  is  that,  although 
Lowe  has  allowed  the  water  to  run  over  his  land  so  long  as  it  found  an  outlet,  if  it 
had  stopped  there  and  flooded  Lowe's  land,  Lowe  would  not  have  allowed  it.  There- 
fore the  very  foundation  of  Lowe's  permission  is  gone.  The  licence  was  given  pro- 
vided the  water  had  an  outlet:  it  has  an  outlet  no  longer,  and  consequently  the 
licence  does  not  exist.  Then  it  was  said  that  this  was  a  question  for  the  jury.  But 
I  think  not.  The  only  licence  which  Lowe  gave  was  that  the  water  should  pass  and 
flow  away,  and  when  that  condition  ceased  the  right  ceased  also.  [191]  Whether 
therefore  this  claim  be  to  a  watercourse  only  as  far  as  the  old  pit's  mouth  or  down  to 
the  canal,  it  equally  fails. 

The  other  question  is,  whether  a  nonsuit  ought  to  be  entered  1  I  am  of  opinion 
that  it  ought.  The  result  of  the  pleadings  is  as  follows  : — The  plaintiffs  complain 
that  the  defendant  hag  stopped  a  watercourse  on  Lowe's  land.  This  the  defendant 
admits,  but  says  that  without  doing  so  he  could  not  have  prevented  the  water  from 
coming  on  to  his  land.  The  plaintiffs  reply  that  the  defendant  might  lawfully  have 
stopped  the  watercourse  so  as  to  prevent  that  result,  and  in  a  way  less  injurious  to 
the  plaintiffs.  The  facts  however  shew  that  the  only  mode  in  which  the  defendant 
could  have  stopped  the  watercourse  elsewhere  would  have  been  by  flooding  Lowe's 
land.  It  is  possible  Lowe  might  have  assented  to  this,  if  his  assent  had  been  asked, 
or  if  he  had  been  offered  some  consideration,  but  to  my  mind  the  defendant  was 
under  no  obligation  to  ask  his  assent.  The  allegation  that  the  watercourse  could 
have  been  stopped  elsewhere  "  lawfully,"  must  mean  that  it  could  have  been  stopped 
elsewhere  with  less  or  no  more  injury  to  Lowe.  The  defendant  had  a  right  to  stop  the 
watercourse,  and  this  he  says  he  could  not  do  on  his  own  land.  Whether  the  defen- 
dant had  a  right  to  enter  Lowe's  land  for  that  purpose,  or  whether  Lowe  can  be 
regarded  as  in  some  sense  a  participator  in  the  plaintiffs'  wrong,  it  is  not  necessary  to 
determine.  But  if  the  defendant  had  a  right  to  enter,  he  had  at  all  events  no  right 
to  stop  the  water  by  turning  it  on  Lowe's  land  and  leaving  Lowe  to  bear  the  conse- 
quences of  that  act.  My  brother  Keating,  on  account  of  some  expressions  in  the 
judgments  pronounced  on  the  demurrer,  thought  it  right  to  leave  to  the  jury  the 
question  whether  the  stoppage  was  under  all  the  circumstances  reasonable,  or  whether 
it  would  have  been  more  reasonable  with  reference  to  the  damage  likely  to  ensue,  to 
have  stopped  the  watercourse  at  a  lower  point ;  directing  them,  if  they  thought  a 
stoppage  at  [192]  the  lower  point  would  throw  the  water  into  the  defendant's  mine, 
not  to  exclude  that  effect  from  their  consideration.  Now,  I  admit  that,  although  by  a 
stoppage  at  the  lower  point  the  defendant  might  have  damaged  himself,  and  would 
certainly  have  damaged  Lowe,  there  was  evidence  that  the  aggregate  amount  of 
damage  would  have  been  less  than  the  damage  which  the  plaintiffs  have  now  sustained. 
Therefore  if  that  was  the  proper  question  for  the  jury  there  was  evidence  to  support 
it.  But  if  the  question  raised  by  the  pleadings  was  whether  the  watercourse  could 
have  been  lawfully  stopped  at  a  lower  point  with  less  damage  to  the  plaintiffs,  I  think 
that  of  that  there  was  no  evidence,  because  the  evidence  shewed  that  without  damaging 
Lowe,  which  would  have  been  unlawful,  it  could  not  have  been  done. 

For  these  reasons  I  think  the  defendant's  rule  should  be  made  absolute  and  the 
plaintiffs'  rule  discharged. 
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PiGOTT,  B.  said, — I  agree  with  my  brother  Martin,  that  upon  the  third  plea  to 
the  second  count  of  the  declaration  the  question  litigated  was  the  right  to  the  water- 
course from  the  plaintiffs'  land  down  to  the  canal.  I  further  agree  that,  at  the  time 
when  the  defendant  obstructed  the  watercourse,  the  licence  to  use  it  was  revoked. 
My  brother  Martin  has  gone  fully  into  the  facts,  and  I  agree  with  his  view. 

Upon  the  other  question,  as  to  the  replication  to  the  second  plea  to  the  new  assign- 
ment, I  agree  with  my  brother  Bramwell  that  there  is  no  evidence  that  the  water- 
course could  have  been  lawfully  obstructed  at  any  other  part  of  Lowe's  land  than 
where  it  was  obstructed.  There  is  therefore  no  evidence  that  ought  to  have  been 
submitted  to  the  jury  on  that  issue,  and  consequently  the  verdict  upon  it  ought  to  be 
set  aside. 

Defendant's  rule  absolute  to  enter  a  nonsuit.     Plaintiffs'  rule  discharged. 

[193]    Easter  Vacation,  27  Vict.    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

The  ArroRNEY  General  v.  Partington.  May  16,  1864. — A  married  woman, 
entitled  as  next  of  kin  to  the  estate  of  an  intestate,  died  without  asserting  her 
claim,  leaving  her  husband  surviving,  who  also  died  without  asserting  his  claim. 
Held,  in  the  Exchequer  Chamber,  that  it  was  necessary  for  the  next  of  kin  of  the 
husband,  in  order  to  enforce  the  right  of  the  wife  and  reduce  it  into  possession, 
to  take  out  letters  of  administration  to  both  husband  and  wife,  and  pay  stamp 
duty  upon  the  property  for  each  grant  of  administration. — Held  also,  in  the 
Exchequer  Chamber  (athrming  the  judgment  of  the  Court  of  Exchequer),  that 
stamp  duty  upon  letters  of  administration  is  to  be  calculated,  not  only  on  the 
principal  money  which  constituted  the  property  of  the  intestate  at  the  time  of  his 
death,  but  also  upon  accumulations  of  interest  between  the  death  and  the  grant 
of  letters  of  administration. 

S.  C.  33  L.  J.  Ex.  281  ;  10  Jur.  (N.  S.)  825 ;  13  W.  R.  54 ;  10  L.  T.  751 :  affirmed 
1869,  L.  K.  4  H.  L.  100 ;  38  L.  J.  Ex.  205 ;  21  L.  T.  370.  Applied,  Lord  v.  Colvin, 
1867,  L.  R.  3  Eq.  742  ;  In  the  Goods  of  Harding,  1872,  L.  R.  2  P.  &  D.  395 ;  In  re 
Joy;  Lalor  v.  Jones,  1880,  5  L.  R.  Ir.  282  ;  In  re  Lmd  O'Neill,  1886,  20  L.  R.  Ir.  90 ; 
Colquhoun  v.  Brooks,  1888,  21  Q.  B.  D.  62 ;  Attorney-Geiural  v.  Earl  of  Selborne, 
[1902]  1  K.  B.  396.  Referred  to,  Bell  v.  Master  in  Equity  of  Supreme  Court  of 
Vidoiia,  1877,  2  A.  C.  565;  Smart  v.  Tranter,  1888,  40  Ch.  D.  168:  reversed  43 
Ch.  D.  587  ;  Viscount  Massareene  v.  Inland  Revenue  Commissioners,  [1900]  2  Ir.  R.  150 ; 
Attorney-General  v.  De  Priville,  [1900]  1  Q.  B.  230.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  on  a  special  case  stated  for  the 
opinion  of  that  Court,  by  consent  and  order  of  a  Judge,  under  the  22  &  23  Vict. 
c.  21,  s.  10.  The  special  case  is  fully  set  forth  in  the  report  of  the  case  in  the  Court 
below  :  1  H.  &  C.  457. 

Sir  F.  Kelly  (with  whom  was  Beavan)  argued  for  the  Crown.(a)  The  case  involves 
two  questions :  First,  whether,  if  an  intestate's  estate  devolves  on  a  married  woman 
who  dies  without  reducing  it  into  possession,  leaving  her  husband  her  surviving,  and 
he  also  dies  without  asserting  his  right,  it  is  necessary  for  the  next  of  kin  of  the 
husband  to  take  out  administration  to  both  husband  and  wife,  and  pay  stamp  duty  on 
each  grant  of  administration.  Secondly,  whether  duty  is  payable  only  on  the  value 
of  the  estate  and  effects  of  an  intestate  at  the  time  of  his  death,  or  also  upon  the 
accretions  between  that  time  and  the  grant  [194]  of  administration.  With  respect 
to  the  first  question,  it  was  necessary  in  this  case  to  obtain  a  grant  of  administration 
both  of  the  estate  of  Isabel  Cook  and  Ellis  Cook,  and  duty  is  payable  on  each  grant. 
If  things  had  pursued  their  natural  course,  Isabel  Cook  would  have  taken  out  adminis- 
tration to  Mis.  Shard's  estate,  instead  of  Mr.  Maule,  and  duty  would  have  been 
payable  on  20,6211,  the  value  of  that  estate;  on  the  death  of  Isabel  Cook,  Ellis  Cook, 
her  husband,  would  have  taken  out  administration  to  her  estate,  and  duty  would  have 

(a)  May  14.  Before  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  Keating,  J.,  Mellor,  J., 
and  Shee,  J. 
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been  payable  on  22,4001.,  the  value  of  that  estate;  and  on  the  death  of  Ellis  Cook, 
his  son,  James  Cook,  would  have  taken  out  administration  to  his  estate,  and  duty 
would  have  been  paid.'on  34,1241.,  the  value  of  that  estate.  Isabel  Cook  died  possessed 
of  a  chose  in  action,  which,  on  her  death,  vested  in  her  husband,  and,  if  he  had  reduced 
it  into  possession  in  his  lifetime,  it  would,  on  his  death,  have  formed  part  of  his  personal 
estate,  [Willes,  J.  It  is  not  properly  a  chose  in  action,  because  no  action  will  lie 
for  it ;  it  is  like  the  right  to  the  judgment  in  Belts  v.  Kimpton  (2  B.  &  Adol.  273), 
which  Lord  Tenterden  said  must  be  enforced  by  the  representatives  of  the  wife,  who 
would  hold  as  trustees  for  the  representatives  of  the  husband.]  Whatever  may  be  the 
nature  of  the  right,  no  one  can  enforce  it  unless  he  has  clothed  himself  first,  with  the 
character  of  representative  of  Ellis  Cook,  in  whom  it  vested  on  the  death  of  his  wife, 
Isabel  Cook ;  and,  secondly,  with  the  character  of  representative  of  Isabel  Cook,  to 
whom  the  right  originally  belonged,  but  who  failed  to  reduce  it  into  possession. 
Suppose  Ellis  Cook,  at  the  time  of  his  death,  owed  10001.,  his  creditors  would  have  a 
claim  on  the  estjite  which  vested  in  him  on  the  death  of  Isabel  Cook,  but  if  no 
administration  of  that  estate  were  granted,  the  claim  of  the  creditors  would  be  defeated. 
On  the  death  of  Isabel  Cook,  Ellis  Cook  became  [195]  entitled  to  her  estate  jure 
mariti,  and  not  her  next  of  kin  :  The  Attorney  General  v.  MalJcin  (2  Phil.  64),  Proudley 
v.  Fielder  (2  Myl.  &  K.  57).  At  the  time  of  her  death,  and  also  of  his,  both  the  right 
of  representation  and  the  beneficial  interest  in  the  property  passed  to  the  same  person  : 
Williams  on  Executors,  pp.  778,  779,  5th  ed. ;  and  both  are  now  vested  in  James 
Cook.  Ellis  Cook  having  died  without  taking  out  administration  of  the  effects  of 
Isabel  Cook,  his  administrator  cannot  recover  her  chose  in  action,  but  for  this  purpose 
administration  must  be  taken  out  to  her:  Beits  v.  Kimpton  (2  B.  &  Adol.  273).  If 
James  Cook  had  claimed  in  an  administration  suit  as  the  representative  of  Isabel 
Cook,  the  Court  of  Chancery  would  not  have  decreed  payment  without  having  before 
it  a  representative  of  Ellis  Cook,  since  the  right  to  the  estate  vested  in  him  ;  and  the 
representative  of  Isabel  Cook  would  be  a  trustee  for  the  representative  of  Ellis  Cook : 
The  Attorney  General  v.  Malkin  (2  Phil.  64).  Formerly,  it  was  the  practice  to  grant 
administration  to  the  next  of  kin,  although  not  beneficially  interested,  but  now  it  is 
considered  that  administration  ought  to  follow  the  interest,  so  that,  if  the  beneficial 
interest  is  in  the  husband,  he  is  entitled  to  administration,  and  not  the  next  of  kin  of 
the  wife  :  Fielder  v.  Hanger  (3  Hagg.  Eccl.  Eep.  769).  The  case  of  hi  tlie  Goods  of  Ann 
Sowerby  (2  Curt.  852)  is  also  an  authority  that  administration  to  Ellis  Cook  was  neces- 
sary. The  decision  of  Lord  Brougham,  C,  in  Gutteridge  v.  Stilwell  (1  Myl.  &  K.  486), 
which  may  seem  an  authority  to  the  contrary,  was  not  approved  of  by  Lord  Cottenbam 
in  Lay  v.  Duckett  (Cr.  &  Phil.  305,  312) :  Williams  on  Executors,  p.  780,  note  {h). 

With  respect  to  the  second  point,  the  judgment  of  the  [196]  Court  below  is  in 
favour  of  the  Crown.  [The  Court  then  intimated  that,  as  this  was  in  the  nature  of  a 
cross  appeal,  he  would  be  entitled  to  reply  on  this  point.] 

Lush  (with  whom  was  Milward),  for  the  defendant.  First,  no  duty  is  payable  on 
the  administration  to  Ellis  Cook.  It  is  important  to  consider  what  is  the  subject- 
matter  in  respect  of  which  the  Crown  is  entitled  to  duty.  The  Ordinary  grants  full 
power  and  authority  to  administer  the  goods,  chattels  and  credits  which,  at  the 
time  of  the  death  of  the  intestate,  belonged  to  his  estate ;  and  the  duty  is  imposed 
on  the  letters  of  administration,  the  amount  being  graduated  according  to  the  value 
of  the  estate  and  effects:  55  Geo.  3,  c.  184,  s.  2,  Sched.,  part  iii.  "Letters  of 
Administration."  If  an  executor  does  not  prove  a  will,  no  probate  duty  is  payable, 
but  he  is  liable  to  a  penalty.  So,  if  a  person  meddles  with  the  goods  of  an  intestate 
without  taking  out  administration.  Therefore,  the  question  is,  what  were  the  goods, 
chattels,  and  credits  which,  at  the  time  of  the  death  of  Ellis  Cook,  belonged  to  his 
estate.  If  he  had  no  goods,  chattels,  or  credits,  no  duty  is  payable.  Now,  the 
choses  in  action  of  a  wife,  if  not  reduced  into  possession  in  her  lifetime,  belong,  in 
law,  not  to  the  legal  representative  of  the  husband,  but  to  the  legal  representative  of 
the  wife,  and  he  would  hold  them  as  a  trustee  for  the  next  of  kin  of  the  husband. 
Who  may  be  entitled,  as  between  the  wife's  and  the  husband's  next  of  kin,  to  the 
grant  of  administration  is  a  different  question.  Then,  under  which  of  these  two 
administrations  did  the  legal  title  to  the  property  pass  ]  It  is  submitted  that  it  passed 
under  the  administration  to  the  wife,  and  that  no  property  passed  under  the  adminis- 
tration to  the  husband.  Courts  both  of  law  and  equity  regard  the  legal  representative 
of  the  wife  as  the  person  entitled  to  obtain  her  property,  though  he  may  [197]  be 
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bound  to  hand  it  over  to  the  representative  of  the  husband.     Two  stamp  duties  are 
not  payable  on  two  administrations  in  respect  of  the  same  property.     Formerly,  when 
a  husband  died  without  having  reduced  into  possession  the  choses  in  action  of  his 
wife,  ecclesiastical  Courts  considered  themselves  bound,  under  the  Statute  of  Distribu- 
tions, to  grant  administration  to  the  next  of  kin  of  the  wife,  who  became  a  trustee  for 
the  next  of  kin  of  the  husband,  but  it  was  never  suggested  that  he  could  not  obtain 
the  property  without  also  taking  out  administration  to  the  husband.     Now,  however, 
the  practice  is,  not  to  grant  administration  to  the  next  of  kin  of  the  wife,  but  to  the 
next  of  kin  of  the  husband,  unless  he  has  contracted  that  the  property  shall  go  to  his 
wife's  next  of  kin  :  Williams  on  Executors,  p.  1341,  5th  ed.    But  suppose  the  husband 
died,  leaving  a  will,  probate  of  that  will  by  his  executor  would  not  attach  the  husband's 
estate  to  the  wife's  estate,  but  administration  must  be  taken  out  to  the  wife.     Then 
who  would  be  entitled  to  take  out  that  administration,  the  executor  of  the  husband 
or  the  next  of  kin  of  the  wife"?     The  person  in  whom  the  right  to  the  property  is 
vested.     If  the  husband,  it  is  part  of  his  estate,  and  no  administration  is  necessary ; 
if  it  is  not  the  husband's,  administration  must  be  taken  out  to  the  wife.     [Byles,  J. 
Suppose,  at  law,  it  belongs  to  the  wife,  and  in  equity  to  the  husband's  representative.] 
There  is  no  case  in  which  it  has  been   held  that  two  administrations  are  necessary, 
one  for  the  legal  estate,  and  the  other  for  the  equitable  interest.     From  whom  would 
the  Ordinary,  as  the  law  supposes,  have  taken  the  property  on  the  death  of  the  husband  ] 
Not  from  both  husband  and  wife,  because  there  was  no  joint  interest ;  not  from  the 
husband,  because  it  was  a  chose  in  action  which  he  never  reduced  into  possession. 
Then  it  remained  in  the  wife,  and  could  only  pass  by  the  grant  of  administra-[198]-tion 
of  her  estate ;  and  her  representative  would  hold  the  property  as  trustee  for  the  repre- 
sentative of  the  husband  :  Betts  v.  Kwipton{2  B.  &  Adol.  273).     In  such  case,  the  cestui 
que  trust  is  not  bound  to  take  out  administration  to  the  husband  in  order  to  obtain 
the  property  from  the  wife's  representative ;  because  it  passes  to  him  by  the  grant 
of  administration,  the  same  as  if  it  had  been  conveyed  by  deed ;  and  the  Ordinary 
having  granted  the  entire  estate  of  the  wife,  had  nothing  left  in  him  which  he  could 
grant  to  another  person.     No  property  whatever  passed  by  the  grant  of  administration 
to  Ellis  Cook.    As  Isabel  Cook  did  not  take  out  administration,  the  property  remained 
in  the  Ordinary,  and  Ellis  Cook  had  a  mere  right  to  call  upon  the  Ordinary  to  grant 
him  administration  of  her  estate.     In  the  case  of  a  will,  probate  duty  is  payable  by 
the  executor  upon  the  property  demised,  and  the  legatee  does  not  take  out  probate 
and  pay  another  duty  to  get  the  property  from  him ;  for  he  is  a  trustee  for  the  legatee. 
In  like  manner  an  administrator  is  trustee  for  the  next  of  kin.     Here,  the  two  grants 
having  been  made  on  the  same  day,  the  question  is,  under  which  grant  did  the  property 
pass  ]     As  it  was  the  wife's  it  could  only  pass  under  the  grant  of  her  estate.     The 
grant  to  Ellis  Cook  is  confined  to  the  goods,  chattels  and  credits  which  at  the  time  of 
his  death  belonged  to  his  estate.     This  chose  in  action  did  not,  for  he  never  reduced  it 
into  possession.     [Blackburn,  J.     If  Ellis  Cook  had  left  a  will  would  this  property 
have  passed  under  itlj     It  would  not.     Fielder  v.  Hanger  (3  Hagg.  Eccl.  Rep.  769)  did 
not  involve  this  point.     There  the  only  question  was  whether  administration  de  bonis 
non  to  a  feme  covert  should  be  granted  to  the  representatives  of  the  husband  or  the 
next  of  kin  of  the  wife ;  and  the  Court  held  that,  on  the  principle  that  the  grant  ought 
to  follow  the  interest,  the  representatives  of  the  husband  were  entitled  [199]  to  it. 
In  Gutieridge  v.  Stilwell{\  Myl.  &  K.  486)  the  question  was  whether  the  Court  would 
order  the  wife's  property  to  be  paid  to  her  administrator  without  having  before  it  a 
representative  of  the  husband ;  and  Lord  Brougham,  C,  made  an  order.     That  is  an 
authority  in  favour  of  the  defendant.     In  The  Attorney  General  v.  Malkin  (2  Phil.  64) 
it  seems  to  have  been  taken  for  granted  that  two  duties  were  not  payable ;  and  the  only 
question  was  whether  a  bequest  to  the  executors  or  administrators  of  one  of  several 
tenants  for  life  constituted  part  of  her  estate,  or  was  a  gift  in  trust  for  her  next  of 
kin.     That  case  is  cited  in  Williams  on  Executors,  p.  1015,  5th  ed.,  for  the  purpose 
of  shewing  the  construction  put  upon  such  a  bequest.     The  question  as  to  the  right 
of  a  husband  who  dies  without  having  administered  his  wife's  personal  estate  arose  in 
Elliot  V.  Collier  (3  Atk.  526),  and  Lord  Hardwicke,  C,  there  said  that,  although  ecclesi- 
astical Courts  were  bound,  by  the  31  Edw.  3,  c.  11,  to  grant  administration  to  the  next 
of  kin  of  the  wife,  those  persons  were  mere  trustees  for  the  husband.     It  was  never 
suggested  that  the  next  of  kin  of  the  husband  were  bound  to  take  out  administration 
before  they  could  obtain  the  property  from  the  trustees.     Whether  the  husband  dies, 
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in  the  lifetime  of  his  wife,  or  survives  her,  the  property  cannot  be  obtained  without 
administration  ;  and  the  only  difference  is  that  in  the  former  case  the  property  belongs 
to  the  next  of  kin  of  the  wife,  in  the  latter  to  the  representative  of  the  husband. 
Here  the  two  grants  only  represent  the  same  estate ;  and  the  41  Geo.  3,  c.  86,  s.  3, 
provides  that  probate  or  administration  duty  shall  not  be  paid  more  than  once  on  the 
same  estate. 

Secondly,  the  duty  is  payable  only  on  the  value  of  the  estate  and  effects  of 
Mrs.  Shard  at  the  time  of  her  death ;  [200]  and  the  accretions  are  no  part  of  her 
estate,  but  belong  to  her  representative  as  owner  of  the  corpus.  At  common  law  the 
goods  of  an  intestate  belonged  to  the  Ordinary.  Now  he  grants  administration  of  the 
goods,  chattels  and  credits  which  at  the  time  of  the  death  of  the  intestate  in  any  way 
belonged  to  his  estate.  Therefore,  the  question  is,  what  did,  at  the  time  of  the  death 
of  Isabel  Cook,  belong  to  her  estate.  By  the  55  Geo.  3,  c.  184,  s.  2,  Sched.  (A.),  tit. 
"Letters  of  Administration,"  the  duty  is  imposed  upon  the  estate  and  effects  in  respect 
of  which  the  letters  of  administration  are  granted.  The  38th  section  prohibits 
ecclesiastical  Courts  from  granting  probate  or  letters  of  administration  without  an 
affidavit  "  that  the  estate  and  effects  of  the  deceased  for  or  in  respect  of  which  probate 
or  letters  of  administration  is  or  are  granted,  &c.,  are  under  the  value  of  a  certain 
sum  to  be  therein  specified."  It  is  said  that  the  word  are  relates  to  the  time  of  the 
grant  of  administration,  and  therefore  includes  not  only  the  value  of  the  estate  and 
effects  at  the  time  of  the  death,  but  of  all  subsequent  accretions.  The  meaning, 
however,  is  that  if  the  estate  or  effects  have  improved  in  value  between  the  time  of 
the  death  and  grant  of  administration,  duty  must  be  paid  on  that  improved  value : 
Doe  d.  Richards  v.  Evans  (10  Q.  B.  476).  Here  there  is  a  mere  accretion  of  the 
principal.  Suppose  a  person  wrongfully  got  possession  of  a  leasehold  house  of  an 
intestate,  and  that  administration  was  not  taken  out  until  ten  years  after  his  death, 
if  the  administrator  recovered  in  ejectment  he  would  be  entitled  to  six  years'  mesne 
profits ;  but  that  would  not  be  part  of  the  estate  of  the  deceased  at  the  time  of  his 
death.  If  the  house  in  the  meantime  increased  in  value,  no  doubt  duty  would  be 
payable  on  that  increased  value,  because  it  is  part  of  the  estate  of  the  deceased ;  but 
damages  recovered  as  mesne  [201]  profits  would  follow  the  corpus  of  the  property 
and  belong  to  the  owner  of  the  house.  Again,  if  a  person  wrongfully  took  possession 
of  and  chartered  the  ship  of  an  intestate,  his  administrator  would  be  entitled  to 
recover  as  damages  the  amount  of  the  freight,  but  that  would  form  no  part  of  the 
estate  of  the  deceased.  So,  here,  the  interest  which  the  Crown  had  to  pay  was  no 
part  of  the  estate  of  the  deceased,  nor  the  improved  value  of  it,  but  damages  in  the 
nature  of  compensation  for  the  neglect  of  the  Crown  solicitor  to  invest  the  fund  which 
he  held  in  trust  for  the  next  of  kin  of  the  intestate.  The  only  authority  on  the 
subject  is  a  passage  in  Gwynne  on  the  Law  relating  to  the  Duties  on  Probates  and 
Letters  of  Administration,  p.  25,  3rd  ed.,  where  it  is  said  :  "The  Commissioners  of 
Stamps  require  all  rents,  interest,  and  dividends  from  the  death  of  the  testator  or 
intestate  to  the  date  of  the  probate  or  letters  of  administration  to  be  included  in  the 
estimate  upon  which  duty  is  paid ;  but  it  is  to  be  observed  that  there  has  been  no 
judicial  decision  upon  the  point,  and  that  counsel  of  great  eminence  have  held  a 
different  opinion." 

Sir  F.  Kelly,  in  reply.  With  respect  to  the  last  point,  the  case  of  Doe  d.  Richards 
V.  Evaris  (10  Q.  B.  476)  has,  in  effect,  determined  it.  [Willes,  J.  We  all  agree  with 
the  judgment  of  the  Court  of  Exchequer  on  that  point.]  There  is  a  similar  decision 
of  the  House  of  Lords  in  The  Attorney  General  v.  Brunning  (8  H.  L.  Cas.  243). 

As  to  the  other  point,  it  makes  no  difference,  with  respect  to  administration  or 
the  duty  payable,  whether  an  equitable  or  a  legal  right  has  devolved.  Suppose  a 
married  woman  died  possessed  of  three  descriptions  of  property,  a  chattel,  viz.,  a 
service  of  plate,  of  the  value  of  10001.  settled  to  her  separate  use  for  her  life,  a  sum 
of  10001.  deposited  in  [202]  her  name  at  a  banker's,  and  10001.  stock  in  the  funds  in 
the  name  of  trustees  for  her  separate  use.  If  her  husband  took  out  administration, 
he  would  be  entitled  to  the  chattel,  to  reduce  the  chose  in  action  into  possession,  and 
to  call  upon  the  trustees  to  transfer  the  stock  into  his  name.  But  if  he  died  without 
taking  out  administration,  leaving  a  son,  the  latter,  in  order  to  obtain  the  chattel, 
must  take  out  administration  to  his  mother,  and  pay  upon  this  part  of  her  estate  the 
duty  which  his  father  ought  to  have  paid ;  he  must  also  take  out  administration  to 
his  father,  and  pay  duty  upon  the  chattel  as  part  of  his  father's  estate.     The  money 
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at  the  banker's,  being  a  chose  in  action  which  the  husband  never  reduced  into 
possession,  and  the  money  in  the  funds  being  property  to  which  there  was  only  an 
equitable  right,  the  son  could  not  obtain  possession  of  either  of  them  by  merely 
becoming  administrator  of  his  father,  but,  having  clothed  himself  with  that  character, 
he  must,  in  right  of  his  father,  take  out  administration  to  his  mother.  Duty  is 
payable  upon  each  administration,  for  although  the  property  is  the  same,  for  the 
purpose  of  duty  they  are  two  estates.  If  a  creditor  or  the  next  of  kin  takes  out 
administration  to  a  wife  in  her  husband's  lifetime,  he  holds  the  property  in  trust  for 
the  husband,  and  after  his  death  in  trust  for  his  next  of  kin  ;  but  the  latter  cannot 
obtain  it  without  taking  out  administration  to  the  husband.  Here  James  Cook  could 
not  acquire  any  title  to  the  property  without  taking  out  administration  to  Ellis  Cook, 
because  he  alone  was  entitled  to  the  property,  and  to  take  out  administration  to 
Isabel  Cook.  On  the  other  hand,  James  Cook  could  not  enforce  his  claim  without 
also  taking  out  administration  to  Isabel  Cook,  because  the  property  sought  to  be 
recovered  was  a  debt  due  to  her  which  had  not  been  reduced  into  possession. 

Cur.  adv.  vult. 

[203]  The  judgment  of  the  Court  was  now  delivered  by 

WiLLES,  J.  There  were  two  questions  for  the  consideration  of  the  Court  in 
this  case. 

First,  whether  the  stamp  duty  upon  letters  of  administration  is  to  be  calculated 
upon  the  principal  money  only,  which  constituted  the  property  at  the  time  of  the 
death,  or  also  upon  accumulations  of  interest  between  the  death  and  the  grant  of 
letters  of  administration.  Upon  this  point  the  Court  of  Exchequer  gave  judgment 
for  the  Crown,  and  we  affirm  that  judgment. 

The  interest  is  a  strict  accessory  to  the  estate  of  the  intestate.  It  arose  out  of 
that  estate  as  its  produce.  It  followed  the  estate  in  point  of  property.  Neither  the 
principal  nor  the  interest  could  be  recovered  without  letters  of  administration,  and 
when  granted  the  letters  of  administration  in  effect  included  both,  for  they  established 
the  right  to  the  one  as  accessory  to  the  other.  Under  those  circumstances  it  is,  apart 
from  authority,  in  our  opinion  plain  upon  the  language  of  the  3rd  schedule  of  55  Geo.  3, 
c.  154,  aided  by  reference  to  the  38th  section  of  the  same  Act,  that  the  interest, 
equally  with  the  principal,  is  an  "estate"  and  "effects"  for  or  in  respect  of  which  the 
letters  of  administration  were  granted,  and  therefore  in  terms  chargeable  by  that  Act 
with  the  stamp  duty. 

We  are  justified  in  this  construction  by  the  authority  of  Doe  d.  Richards  v.  Evans 
(10  Q.  B.  476),  which  indeed  we  must  treat  as  a  case  in  point,  for  no  sound  distinction 
has  been  suggested,  for  this  purpose,  between  an  accretion  and  an  accessory,  nor  can 
we  discover  any.  To  the  same  effect  are  the  dicta  of  the  Lords  in  Attorney  General  v. 
Brunning  (8  H.  L.  Cas.  243). 

The  second  question  is,  whether  if  during  marriage  a  wife  acquires  a  right  to  a 
distributive  share  in  an  intestate  [204]  estate,  or  a  right  to  the  entire  estate  as  sole 
next  of  kin,  and  dies  without  asserting  her  claim,  leaving  her  husband  surviving,  who 
dies  without  asserting  his  claim  or  taking  out  letters  of  administration  to  his  wife,  it 
is  necessary  for  the  next  of  kin  of  the  husband,  in  order  to  enforce  the  right  of  the 
wife  and  reduce  it  into  possession  for  their  benefit,  to  take  out  letters  of  administra- 
tion to  both  wife  and  husband,  and  to  pay  stamp  duty  upon  the  property  for  each 
grant  of  administration. 

This  question  was  not  much  argued  in  the  Court  of  Exchequer.  The  principal 
subject  of  consideration  there  appears  to  have  been  the  question  which  we  first  dis- 
posed of,  and  the  attention  of  the  Court  was  not  directed  to  the  authorities  which  we 
had  the  advantage  of  hearing  elaborately  discussed  by  Sir  Fitzroy  Kelly  and  Mr.  Lush. 
After  much  consideration  we  are  satisfied  that  the  claim  of  the  Crown  upon  this  point 
also  is  well  founded. 

As  to  the  first  point  of  the  question,  whether  the  two  grants  of  administration 
were  necessary  in  order  to  complete  the  title  of  the  claimant,  it  is  only  necessary  to 
bear  in  mind  the  nature  of  such  a  grant  as  the  act  of  a  Court  of  sole  jurisdiction 
pronouncing  as  to  personal  property  to  the  exclusion  of  all  other  Courts,  Bairs  v. 
Jackson  (1  Phil.  582),  upon  the  question  of  testacy  and  intestacy,  and  upon  the  right 
to  receive  and  distribute  the  effects  of  the  deceased  in  the  event  of  intestacy,  whether 
total  or  partial.  Without  the  constat  of  such  a  Court  no  other  Court  can  take  notice 
of  the  rights  of  representations  to  personal  property ;  and  when  such  Court  has  by 
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the  grant  of  probate  or  letters  of  administration  established  the  right,  no  other  Court 
can  permit  it  to  be  gainsaid. 

Now,  first,  with  respect  to  the  grant  of  administration  to  the  estate  -of  the  wife, 
it  has  not  been  contended  that  such  [205]  grant  is  unnecessary  or  inoperative.  It  is 
necessary  and  it  is  operative,  because  of  the  peculiar  character  of  the  right  which  a 
surviving  husband  has  in  the  property  of  his  deceased  wife  not  reduced  into  possession, 
and  not  held  by  her  as  his  agent,  but  retaining  the  character  of  a  debt  to  her.  The 
right  to  the  latter  differs  from  the  title  to  the  existing  personal  chattels  of  his  wife 
which  were  his  by  the  general  rule  in  his  marital  right.  These  he  may  take  and 
enjoy  in  such  right  without  administration.  That  right,  however,  does  not  directly 
extend  to  a  claim  of  the  wife  only  in  the  nature  of  a  debt,  such  as  that  of  Isabel  Cook 
in  the  present  case.  This,  unless  reduced  into  possession  during  coverture,  he  can 
only  assert  as  her  representative,  and  that  as  a  consequence  of  the  peculiar  right 
recognised  and  preserved  by  the  Statute  of  Distribution,(a)  for  the  husband  to  take 
out  administration  to  his  deceased  wife  for  his  own  benefit,  adversely  to  the  next  of 
kin.  To  use  the  words  of  Williams  on  Executors,  p.  782,  5th  ed.,  speaking  of  similar 
rights ;  "  they  do  not  belong  to  the  surviving  husband  jure  mariti,  they  will  go  to  him 
as  his  wife's  administrator."  It  follows  that  as  he  could  only  enforce  his  rights  in  this 
respect  as  administrator  of  his  wife,  so  his  representatives  can  be  in  no  better  position  ; 
and  the  administration  to  her  must  therefore  be  considered  as  necessary. 

Next,  with  respect  to  the  grant  of  administration  to  the  husband, — is  that  neces- 
sary 1  To  determine  this  we  must  consider  the  principle  upon  which  the  representatives 
of  the  husband  are  substituted  for  him  as  entitled  to  his  part  of  the  estate  of  the 
deceased  wife.  As  the  surviving  husband  is  entitled  to  letters  of  administration  to 
his  wife,  and  to  reduce  such  property  not  reduced  into  possession  during  his  covertui-e, 
into  possession  as  her  administrator,  but  for  his  own  [206]  benefit,  so  it  has  further 
long  been  established  that  the  accident  of  his  death  before  he  has  so  reduced  the 
property  into  possession,  shall  not  affect  the  title  thereto,  but  the  representatives  of 
the  wife  shall  hold  the  property  in  trust  for  the  representatives  of  the  husband  :  Elliot 
V.  Collier  (3  Atk.  526) ;  Betis  v.  Kimptan  (2  B.  &  Ad.  273) ;  Prmidleyy.  Fielder  (2  Myl. 
&  K.  57).  And  acting  in  accordance  with  this  doctrine  the  Courts  of  Probate  have 
in  later  times  taken  the  course  which  was  adopted  in  the  present  case,  namely,  granted 
administration  of  the  estate  of  the  wife  to  the  representatives  of  the  husband  as  such  : 
Fielder  v.  Hanger  (3  Hagg.  Eccl.  Rep.  769) ;  Be  Ann  Sowerhy  (2  Curt.  852). 

All  this,  so  far  from  proving  that  the  grant  of  administration  to  the  wife  is  alone 
necessary,  or  that  the  grant  to  the  husband  is  a  form  that  might  be  dispensed  with, 
establishes,  on  the  contrary,  that  administration  to  the  husband  is  also  essential ;  for 
upon  the  principle  already  stated,  without  which  Courts  of  Probate  would  be  a  useless 
incumbrance,  the  right  to  represent  the  husband  must  be  established  by  such  Court 
and  by  letters  of  administration  being  granted,  before  it  can  appear  who,  as  repre- 
sentative of  the  husband,  is  also  entitled  as  such  to  be  the  representative  of  the  wife ; 
or  for  whom  if  the  representative  of  the  wife  has  already  been  granted,  such  repre- 
sentative is  a  trustee. 

Lord  Brougham,  indeed,  is  supposed  in  one  case,  Guttridge  v.  Stilwell  (1  Myl.  &  K. 
486),  to  have  acted  inconsistently  with  this  doctrine,  but  we  can  only  treat  that 
decision  as  one  aflfecting  the  practice  of  the  Court  of  Chancery,  and,  even  so  regarded, 
it  must  be  read  with  its  correction  by  Lord  Cottenham,  in  Lot/  v.  Duckett  (Cr.  & 
Ph.  312). 

If  then  the  two  grants  are  necessary,  is  each  to  be  charged  [207]  with  a  stamp 
duty  calculated  upon  the  property  to  which  they  both  relate  1 

As  to  the  letters  of  administration  to  the  wife's  estate,  it  is  not  denied  that  stamp 
duty  is  chargeable.  Nor  could  it  be,  because  they  are  letters  "for  or  in  respect"  of 
the  property,  and  the  case  does  not  fall  within  the  exception  in  the  schedule,  because 
she  was  not  a  trustee  for  any  other  person  or  persons.  Duty  has  therefore  properly 
been  charged  in  respect  of  this  grant. 

So  in  respect  of  the  letters  of  administration  to  the  estate  of  the  husband,  the 
stamp  duty  is  equally  chargeable.  As  they  are  necessary  to  establish  the  devolution 
of  the  property  upon  James  Cook,  and  to  entitle  him  to  receive  it,  they  are  in  the 
words  and  within  the  spirit  of  the  Act  "  for  or  in  respect "  of  that  property,  and  are 

(a)  See  1  Wms.  Exors.,  357,  358,  5th  ed. 
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therefore  properly,  by  the  express  terms  of  the  schedule,  chargeable  with  a  stamp  duty 
upon  the  value  of  that  property. 

It  was  argued  that  nothing  passed  by  such  letters,  all  interest  in  the  property 
having  passed  by  the  letters  of  administration  to  the  wife.  This,  however,  is  a  fallacy, 
because  to  get  the  benefit  of  the  beneficial  right  of  the  husband's  representatives  such 
grant  was  necessary,  and  that  beneficial  right  was  not  affected  by  the  grant  of 
administration  to  the  wife's  estate,  and  its  value  was  the  value  of  the  property 
obtained  "  in  respect "  thereof. 

Reference  was  made  to  the  case  of  trust  estates,  and  a  supposed  analogy  alleged 
to  exist;  but  this  is  inconsistent  with  the  language  of  the  Act,  schedule  3,  by  which 
trust  estates  are  exempted  only  in  the  case  where  the  deceased  person  held  as  trustee, 
which  is  not  true  as  to  either  the  husband  or  the  wife  in  the  present  case. 

It  is  said  that  there  are  two  grants,  but  only  of  one  estate.  This  also  is  a  fallacy, 
for  each  grant  is  in  respect  of  a  distinct  devolution.  This  will  appear  more  distinctly 
in  [208]  supposing  the  case  of  a  claim  by  the  child  of  the  husband  by  another  marriage, 
when  in  no  sense  could  the  claimant  be  s^d  to  represent  the  wife,  yet  such  a  claim 
would  stand  upon  precisely  the  same  footing  as  that  of  James  Cook  in  the  actual  case. 
His  right  is  as  representative  of  his  father,  and  it  is  neither  better  nor  worse,  because 
if  his  father  had  not  survived  his  mother  he  might  have  claimed  as  her  representative. 
Two  devolutions  must  be  certified  by  the  Probate  Court,  the  second  of  which  may  or 
may  not  be  of  a  person  naturally  representing  the  first  intestate,  and  in  respect  of  each 
such  certificate,  stamp  duty  is  payable  upon  the  property,  and  none  the  less  because 
of  its  identity. 

Nor  is  any  injustice  done  by  this  course,  but  rather  injustice  is  prevented,  viz., 
that  of  depriving  the  Crown,  by  reason  of  the  laches  of  others,  of  duties  upon  two 
successions.  If  the  father  had  enforced  his  claim,  he  would  in  the  ordinary  course  of 
things  have  obtained  administration  to  his  wife,  and  so  possessed  himself  of  the 
property,  paying  the  duty  upon  that  succession,  and  at  his  death  his  son,  in  order  to 
obtain  such  property  for  himself,  must  in  like  manner  have  taken  administration  to 
his  father,  paying  the  duty  upon  that  succession. 

Upon  this  latter  point  the  case  of  Attorney  General  v.  Malkin  (2  Phillips,  64)  is  an 
authority  in  support  of  our  conclusion. 

The  result  is,  that  the  judgment  of  the  Court  of  Exchequer,  in  so  far  as  it  was  in 
favour  of  the  Attorney  General,  must  be  affirmed,  and  in  so  far  as  it  was  against  the 
Attorney  General  must  be  reversed,  and  judgment  given  for  the  Attorney  General. 

Judgment  accordingly. 


[209]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

King,  Bulwer  and  Others  v.  Walker.  May  16,  1864. — To  a  declaration  on  a 
valued  time  policy,  averring  a  total  loss,  the  defendant  pleaded  only  a  plea  of 
fraudulent  concealment.  Held,  in  the  Exchequer  Chamber  (afiirming  the  judg- 
ment of  the  Court  of  Exchequer)  that  a  total  loss  was  not  admitted,  for  if  that 
allegation  had  been  traversed  the  plaintiff  might  have  recovered  as  for  a  partial 
loss. — On  the  23rd  September,  1859,  a  ship  having  been  compelled  by  sea-damage 
to  put  into  a  port  near  the  Cape  of  Good  Hope,  the  master  had  her  surveyed,  and 
on  the  18th  of  October,  1859,  wrote  to  the  ship's  husband  at  Liverpool  describing 
what  had  happened,  and  telling  him  to  give  the  underwriters  notice.  On  the 
18th  November  he  again  wrote,  describing  the  damaged  state  of  the  ship,  and 
stating  that,  in  the  opinion  of  the  surveyors,  she  could  not  go  home  with  a  partial 
repair,  but  that  she  would  not  be  worth  the  amount  it  would  take  to  repair  her. 
This  letter  was  forwarded  to  the  underwriters.  On  the  24th  November  the  master 
executed  a  notarial  act  of  abandonment,  and  on  the  9th  December  sold  the  ship. 
On  the  20th  December  he  again  wrote  to  the  ship's  husband  stilting  that  it  would 
be  for  the  interest  of  all  concerned  to  abandon  and  sell  instead  of  repair,  and  that 
he  had  accordingly  sold  the  ship,  and  he  requested  due  notice  to  be  given  to 
the  underwriters,  who  were  then  informed  of  the  sale.  The  ship  would  not  in 
fact  have  been  worth  the  expense  of  repair.      Held,  in  the  Exchequer  Chamber 


510  KING   V.  WALKER  3H.  &C.210. 

(reversing  the  judgment  of  the  Court  of  Exchequer),  that  there  was  sufficient 
notice  of  abandonment  to  make  a  constructive  total  loss ;  also  that  the  notice 
was  in  time. — Qusere :  whether  the  loss  could  have  been  treated  as  total  without 
abandonment. 

[S.  C.  33  L.  J.  Ex.  325 ;  11  Jur.  (N.  S.)  43;  13  W.  R.  232.] 

This  was  an  appeal  from  the  decision  of  the  Court  of  Exchequer  in  making  absolute 
a  rule  to  enter  the  verdict  for  the  plaintiff  as  for  a  partial  or  average  loss  only,  pursuant 
to  leave  reserved  at  the  trial.  The  pleadings  and  facts  are  fully  set  forth  in  the  report 
of  the  case  in  the  Court  below  :  2  H.  &  C.  384. 

Temple  (with  whom  were  Hindmarch  and  T.  E.  Chitty)  argued  for  the  appellants. (a) 

The  points  urged  in  argument  were  :  First,  that  there  was  such  an  urgent  necessity 
for  the  sale  of  the  vessel  as  to  entitle  the  plaintiffs  to  recover  for  an  actual  total  loss, 
without  any  notice  of  abandonment :  Arnould  on  Insurance,  §  370,  p.  1027,  2nd  ed. ; 
Robertson  v.  Clarke  (1  Bing.  445),  Camhidge  [210]  v.  Anderton  (2  B.  &  C.  691),  Roux 
v.  Salvadm-  (1  Bing.  N.  C.  526;  in  error,  3  Bing.  N.  C.  266),  Irving  v.  Manning  (1 
H.  L  .Cas.  287,  304),  Moss  v.  Smith  (9  C.  B.  94),  Fleming  v.  Smith  (1  H.  L.  Cas.  513, 
535),  Knight  v.  Faith  (15  Q.  B.  649). 

Secondly,  that  there  was  sufficient  notice  of  abandonment,  and  the  notice  was  given 
in  proper  time.  On  this  point  they  referred  to  the  facts  and  the  13th  Rule  (2  H.  &  C. 
385)  of  the  Insurance  Association. 

Thirdly,  that  upon  these  pleadings  a  total  loss  was  admitted  :  Gardiner  v.  Croasdale 
(2  Burr.  904),  Thellusson  v.  Fletcher  (1  Doug.  315),  2  Wms.  Saund.  202,  n.  (h),  Plead. 
Reg.  Gen.  H.  T.  1853  (1  E.  &  B.  App.  Ixxix),  Irving  v.  Manning  (1  H.  L.  Cas.  287,  307), 
Patersm  v.  Harris  (2  B.  &  S.  814). 

E.  James  (with  whom  were  Kemplay  and  C.  Russell)  argued  for  the  respondent. 

First,  that  the  plaintiffs  were  not  entitled  to  recover  for  an  actual  total  loss ;  and 
if  there  was  a  constructive  total  loss  notice  of  abandonment  was  necessary :  Hodgson 
V.  Blackiston  (cited  in  Park  on  Insurance,  400,  note,  8th  ed.),  Knight  v.  Faith  (15  Q.  B. 
649),  Rmx  v.  Salvador  (1  Bing.  N.  C.  526 ;  in  error,  3  Bing.  N.  C.  266). 

Secondly,  that  there  was  no  sufficient  notice  of  abandonment ;  Fleming  v.  Smith 
(1  H.  L.  Cas.  513,  535),  Knight  v.  Faith  (15  Q.  B.  649) ;  and  even  if  the  letters  of  the 
master  constituted  notice  of  abandonment,  the  notice  was  too  late  :  Hunt  v.  The  Royal 
Exchange  Assurance  (5  M.  &  Sel.  47),  Gh-een  v.  Royal  Exchange  Assurance  Company 
(6  Taunt.  68),  Martin  v.  CroJcatt  (14  East,  465),  Mitchell  v.  Edie  (1  T.  R.  608,  613). 

[211]  Thirdly,  that  there  was  no  admission  on  the  pleadings  of  a  total  loss. 

Temple  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  the  following  Trinity  Vacation 
(June  20)  by 

WiLLES,  J.  This  was  an  action  upon  a  policy  of  insurance  upon  the  ship  "  William 
Wilmett,"  valued  at  20001.,  from  1st  of  March,  1859,  to  1st  of  March,  1860,  effected 
in  the  Stockton  Insurance  Club. 

The  declaration  alleged  a  total  loss.  The  defendant  pleaded  fraud  only,  and  at 
the  trial  abandoned  this  defence,  but  insisted  that  he  was  liable  for  an  average 
loss  only. 

The  plaintiffs  insisted  that  the  defendant  had  admitted,  by  not  traversing,  the 
averment  of  a  total  loss,  and  further,  that  if  the  question  was  properly  raised,  the 
evidence  proved  a  loss  total  either  in  itself  or  with  notice  of  abandonment,  which  was 
alleged  to  have  been  duly  given. 

We  agree  with  the  Court  of  Exchequer  in  opinion  that  a  total  loss  is  not  admitted 
upon  the  pleadings.  Under  this  form  of  declaration  the  plaintiff  might  recover  an 
average  loss,  and  a  traverse  of  a  total  loss  would  consequently  have  been  bad  in 
substance  for  not  answering  the  whole  complaint.  It  follows,  as  a  necessary  conse- 
quence, that  a  total  loss  is  not  admitted  by  the  defendant's  omission  to  traverse  the 
loss  alleged,  he  having  had  no  opportunity  of  traversing  a  total  loss. 

This  makes  it  necessary  to  consider  the  evidence,  in  order  to  dispose  of  the  other 
points  raised  by  the  appeal. 

(a)  May  16.  Before  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  Keating,  J.,  Mellor,  J., 
and  Shee,  J. 
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The  vessel  set  sail  upon  a  voyage  from  Moulmein  to  Falmouth,  and  by  perils  of 
the  seas  was  so  much  strained  [212]  and  seriously  damaged,  that  she  was  compelled 
to  put  into  Simon's  Bay,  where  she  was  surveyed,  and  it  was  ascertained  that  without 
an  expenditure  clearly  beyond  her  value,  when  repaired,  she  could  not  be  made  sea- 
worthy or  capable  of  continuing  the  voyage  with  cargo  or  in  ballast;  and  it  was 
doubtful,  in  consequence  of  the  prevalent  swell,  whether  she  would  bear  heaving  down 
in  the  course  of  repair.  The  master  took  the  opinion  of  the  Attorney  General  of  the 
Cape,  and  acting  under  his  advice  to  abandon  and  sell,  sold  the  ship  for  the  best  price, 
that  could  be  obtained  for  her,  2801.  gross — 1241.  Ts.  7d.  net.  In  making  this  sale 
the  master  appears  to  have  acted  with  perfect  honesty,  and  in  such  a  manner  as  a 
prudent  owner  uninsured  would  have  acted.  The  plaintiffs  further  insisted  that  the 
sale  was  a  necessary  act,  at  least  in  this  sense,  that  as  expenses  were  running  on  it 
was  necessary  to  do  something,  and  that  no  other  rational  course  for  the  master  to 
pursue  can  be  suggested  ;  (a)  and  upon  this  the  plaintiffs  relied,  as  shewing  an  actual 
total  loss,  of  course  with  benefit  of  salvage,  but  without  any  necessity  for  abandon- 
ment, and  they  relied  upon  Cambridge  v.  Anderton  (2  B.  &  C.  691),  the  judgments  in 
Moss  V.  Smith  (9  C.  B.  94) ;  and  that  part  of  the  judgment  in  Knight  v.  Faith  (15  Q.  B. 
649,  669)  in  which  Lord  Campbell  excepted  the  case  of  a  bona  fide  sale  by  the  master ; 
to  which  may  be  added  the  statement  in  Marshall  on  Insurance,  by  Serjt.  Shee,  p.  450. 
And  it  may  not  be  easy  to  understand  why  notice  of  abandonment  should  be  required 
in  a  case  where  the  vessel  cannot  be  made  sail  except  at  an  expense  for  repair  which 
no  rational  man  would  incur,  and  is  therefore  properly  and  in  a  sense  necessarily  sold 
for  the  old  materials,  and  the  case  of  a  sunken  vessel,  of  [213]  which  some  portion  of 
the  materials  may  be  recovered,  but  which  cannot  be  raised  except  by  an  extravagant 
expenditure  such  as  no  rational  man  would  incur. 

This  point,  however,  need  not  be  further  considered,  for  it  is  clear,  and  indeed  it 
was  not  disputed,  that  the  facts  establish  a  case  of  constructive  total  loss  if  a  sufficient 
notice  of  abandonment  was  given  ;  and  a  great  part  of  the  argument  was  directed  to 
the  question  whether  such  notice  was  given,  and  if  so,  whether  it  was  given  in  proper 
time. 

As  to  the  plaintiffs'  intention  to  abandon  and  to  claim  for  a  total  loss,  we  can 
entertain  no  doubt.  They  appear  to  have  reposed  entire  confidence  in  the  master, 
who  was  himself  a  part-owner.  He  wrote  home  by  each  mail  to  his  co-owners  an 
account  of  what  he  was  doing.  These  letters,  as  they  arrived,  were  shewn  by  the 
owner,  who  acted  as  ship's  husband,  to  the  secretary  of  the  Club,  who  received  them 
without  objection ;  and  the  true  result  of  what  passed  appears  to  be  that  all  the 
plaintiffs  had  made  up  their  mind  to  be  bound  by  what  the  master  did,  and  communi- 
cated the  master's  letters  to  the  secretary  of  the  Club,  in  order  to  keep  them  informed 
from  time  to  time,  of  the  state  of  the  ship  and  the  position  of  the  owners  and  of  the 
club  as  insurers  in  respect  of  the  policy.  The  ship's  husband  stated  that  he  duly 
communicated  all  the  letters  to  the  secretary,  and  as  no  contradiction  of  that  state- 
ment was  attempted,  we  must  conclude  that  the  letter  of  the  master,  dated  the  20th 
December,  stating  the  sale  of  the  vessel  for  2801.  gross,  upon  which  abandonment  was 
a  matter  of  course,  was  handed  by  the  plaintiffs  to  the  defendant  or  his  agent  at  or 
about  the  time  it  was  received. 

At  the  time  that  letter  was  written  the  master  had,  under  the  advice  already 
mentioned,  executed  a  notarial  act  of  abandonment.  The  letter  itself  states  that  the 
master  had  made  up  his  mind  to  abandon,  and  had  abandoned  the  [214]  vessel,  and 
the  postscript  was,  "  Give  the  underwriters  due  notice,"  obviously  meaning  notice  of 
abandonment.  We  are  of  opinion  that  due  weight  was  not  given  in  the  Court  below 
to  the  communication  of  this  letter  to  the  underwriters.  Under  the  circumstances 
already  detailed,  it  distinctly  informed  the  underwriters  that  the  vessel  was  abandoned 
to  them,  and  they  could  not  but  have  so  understood  it.  And  the  assured  having  once 
given  such  notice  could  not,  if  they  wished  (which  was  impossible  in  this  case),  go  off 
their  choice.     In  our  opinion  therefore  there  was  an  abandonment  and  notice. 

It  was  further  contended  for  the  defendant  that  the  notice  was  not  in  time, 
because  it  was  said  that  the  master  and  the  ship's  husband  ought  to  have  made  up 
their  minds  upon  the  information  contained  in  the  letter  of  the  18th  November,  and 
that,  not  having  then  elected  to  abandon,  the  plaintiffs  were  too  late  to  do  so  after 

(a)  See  Somes  v.  Su^rue,  4  C.  &  P.  276 ;  Hunter  v.  Parker,  7  M.  &  W.  322. 
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receiving  information  of  the  sale.  Upon  this  point  the  Court  of  Exchequer,  having 
held  that  there  was,  in  point  of  law,  no  abandonment,  expressed  no  opinion.  The 
solution  of  it  depends  upon  whether  it  was  reasonable  for  the  master  or  the  ship's 
husband  to  suspend  acting  upon  the  report  of  the  surveyor  until  after  the  master  had 
obtained  the  advice  as  to  his  duty  and  rights,  which  he  had  so  good  an  opportunity 
of  obtaining.  We  cannot  aflSrm  that  the  delay  for  this  purpose  was  unreasonable. 
Taking  the  advice  of  the  Attorney  General  was  the  act  of  a  prudent  man  desiring  to 
act  honestly  and  upon  the  best  consideration  in  perplexing  circumstances.  He  was 
entitled  to  a  i^easonable  time  to  make  up  his  own  mind,  and  equally  so  to  use  the  best 
means  in  his  power  to  act  advisedly.     Nor  was  any  one  prejudiced  by  the  delay. 

In  our  opinion,  therefore,  there  was  at  least  a  loss  rendered  total,  in  point  of  law, 
by  notice  of  abandonment ;  [215]  and  the  question  whether  a  loss  not  total  in  itself, 
without  notice  of  abandonment,  can  under  any  circumstances  be  converted  into  a  total 
loss,  except  in  the  rare  case  of  an  acceptance  of  the  abandonment  by  the  underwriter, 
does  not  arise. 

Whether  the  loss  in  this  case  could  have  been  treated  as  total  without  abandonment, 
is  a  question  upon  which  we  need  express  no  opinion. 

The  judgment  must  be  reversed,  and  judgment  given  for  the  plaintiffs  for  a  total 
loss,  of  course  deducting,  as  salvage,  the  net  proceeds  of  the  sale. 

Judgment  accordingly. 

[216]    Exchequer  Reports. 

[P.  216  contains  Regula  Generalis.] 

[217]  The  Reverend  Peter  Percival  and  Others,  Executors  of  Daniel 
Percival,  Suppliants  v.  The  Queen.  June  13,  1864. — The  words  "debts  due 
and  owing  from  the  deceased  and  payable  by  law  out  of  his  or  her  personal  or 
moveable  estate,"  in  the  5  &  6  Vict.  c.  72,  s.  23,  which  authorizes  a  return  of 
excess  of  probate  duty,  mean  such  debts  as  of  themselves,  and  in  their  own  nature 
and  character,  are  payable  out  of  the  personal  estate,  and  have  no  relation  to  any 
provision  which  a  testator  may  make  in  his  will  for  their  payment. — Therefore, 
where  a  testator  devised  all  his  real  and  personal  estate  to  his  executors  upon 
trust  to  sell  it,  and  out  of  the  proceeds  pay  his  funeral  and  testamentary  expences, 
and  debts,  and  legacies,  and  invest  the  residue  in  their  names  for  the  benefit  of 
his  relations,  and  the  executors  did  not  sell  the  real  estate,  but  paid  simple 
contract  debts  out  of  the  personal  estate,  to  such  an  amount  that  its  value  was 
reduced  to  a  sum  which,  if  it  had  been  the  whole  gross  amount  or  value  of  the 
estate  would  have  occasioned  less  stamp  duty  to  be  paid  on  probate :  Held,  that 
the  executors  were  entitled  to  a  return  of  the  excess,  and  were  not  bound  to 
apportion  the  debts  pro  rata  over  the  personal  estate  and  real  estate  according  to 
their  respective  values. 

[S.  C.  33  L.  J.  Ex.  289  ;  10  Jur.  (N.  S.)  1059 ;  12  W.  R.  966  ;  10  L.  T.  622.     Referred 
to,  Reg.  V.  Inland  Revenue  Commissioners ;  In  re  Nathan,  1884,  12  Q.  B.  D.  468.] 

This  was  a  petition  of  right  under  the  23  &  24  Vict.  c.  34,  for  the  return  of  excess 
stamp  duty  paid  on  probate  by  the  above  mentioned  suppliants.  By  consent  and  order 
of  a  Judge  a  special  case  was  stated  for  the  opinion  of  this  Court,  without  any 
pleadings,  as  follows  : — 

1.  The  suppliants  are  executors  of  the  last  will  and  testament  of  Daniel  Percival, 
of  Manchester,  who  died  on  the  6th  day  of  October,  1858. 

2.  The  said  Daniel  Percival  did,  by  his  said  will,  dated  the  6th  day  of  August, 
1856,  devise  and  bequeath  all  the  real  and  personal  estate  whatsoever  to  which  he 
should  be  entitled  either  at  law  or  in  equity  at  his  death  (except  estates  which  should 
then  be  vested  in  him  upon  any  trust  or  by  way  of  mortgage)  unto  the  above  named 
suppliants,  upon  trust  that  they  should  make  sale  of  his  said  real  estate,  and  such  part 
of  his  said  personal  estate  as  should  be  in  its  nature  saleable,  either  together  or  in 
parcels,  or  by  public  auction,  or  by  private  contract,  in  manner  therein  mentioned. 

3.  The  said  Daniel  Percival  did  thereby  declare  that  the  said  trustees  should  out 
of  the  monies  to  arise  from  the  sale,  calling  in,  and  conversion  of  his  said  real  and 
personal  [218]  estate,  and  by  the  sale  of  the  rents,  if  any,  to  be  limited  or  reserved  on 
the  sale  of  his  real  estate,  or  any  part  thereof,  pay  and  satisfy  his  funeral  and  testa- 
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mentary  expenses  and  debts,  the  several  legacies  thereinbefore  bequeathed,  and  should 
invest  the  residue  of  such  monies  in  their  names  as  therein  mentioned, 

4.  The  said  Daniel  Percival  did  thereby  declare  that  it  should  be  lawful  for  the 
said  trustees  to  postpone  for  such  period  as  to  them  should  seem  expedient  the  sale, 
calling  in  and  conversion  of  his  real  and  personal  estate,  or  any  rents,  to  be  limited 
or  reserved  on  the  sale  of  his  real  estate. 

5.  The  said  Daniel  Percival  did  thereby  devise  all  the  real  estate  which  should  at 
his  decease  be  vested  in  him  upon  any  trust,  or  by  way  of  mortgage,  unto  the  said 
trustees  and  their  heirs,  subject  to  the  trusts  and  equities  affecting  the  same 
respectively. 

6.  The  said  Daniel  Percival  did  thereby  appoint  the  said  suppliants  the  executors 
of  that  his  will. 

7.  On  the  2l6t  day  of  July,  1859,  the  said  will  was  proved  and  registered  in  the 
District  Registry  of  the  city  of  Manchester,  attached  to  Her  Majesty's  Court  of 
Probate. 

8.  The  estate  and  effects  of  the  said  Daniel  Percival,  for  and  in  respect  of  which 
such  probate  was  granted  as  aforesaid,  exclusive  of  what  the  said  Daniel  Percival  was 
possessed  of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons,  and  not  bene- 
ficially, was  of  the  value  of  20,0001.,  and  under  the  value  of  25,0001.,  that  is  to  say,  of 
the  value  of  23,6641.  Is.  9d. 

9.  The  amount  of  stamp  duty  paid  by  the  said  suppliants  in  respect  of  such 
probate  was  3501.,  pursuant  to  55  Greo.  3,  c.  184,  Sched.  Part  III. 

10.  The  real  estate  of  the  said  Daniel  Percival  (which  has  not  yet  been  sold)  is 
valued  at  12,3121.  2s.  7d. 

[219]  11.  The  said  suppliants  have  paid  the  simple  contract  debts  due  and  owing 

from  the  said  Daniel  Percival  deceased,  and  payable  by  him  out  of  his  personal  and 

moveable  estate,  to  the  amount  of  12,4731.  2s.  lid.,  exclusive  of  mortgage  debts  charged 

■on  a  portion  of  the  real  estate,  to  the  amount  of  5541.  10s.,  and  there  are  mortgage 

debts  chargeable  on  portions  of  the  said  real  estate  still  unpaid,  amounting  to  38501. 

12.  The  said  suppliants  have  proved  by  oath  and  proper  vouchers  to  the  satis- 
faction of  the  Commissioners  of  Inland  Revenue  that  they,  the  said  suppliants,  have 
paid  such  simple  contract  debts  due  and  owing  from  the  said  Daniel  Percival,  deceased, 
and  payable  by  him  out  of  his  personal  or  moveable  estate,  to  the  amount  of  12,4731. 
2s.  lid.,  besides  mortgage  debts  charged  on  a  portion  of  the  real  estate  to  the  amount 
of  5541.  10s. 

13.  Such  sum  of  12,4731.  2s.  lid.  being  deducted  from  the  amount  or  value  of  the 
personal  estate  and  effects  of  the  said  Daniel  Percival,  deceased,  in  respect  of  which 
probate  was  granted  as  aforesaid,  will  reduce  the  same  to  a  sum  of  11,1901.  18s.  lOd., 
which,  if  it  had  been  the  whole  gross  amount  or  value  of  such  estate,  would  have 
occasioned  a  less  stamp  duty  to  the  amount  of  1501.  to  be  paid  on  such  probate  than 
has  actually  been  paid  thereon. 

14.  The  Commissioners  of  Inland  Revenue  have  been,  pursuant  to  the  5  &  6  Vict, 
c.  79,  s.  23,  and  the  12  &  13  Vict.  c.  1,  required  to  return  the  said  difference  of  1501., 
such  claim  having  been  made  within  three  years  after  the  date  of  such  probate. 

15.  The  said  Commissioners  have,  in  answer  to  such  claim,  refused  to  return  the 
difference,  on  the  ground  that  the  testator  having  by  his  will  created  his  real  and 
personal  estate  a  common  fund  for  the  payment  of  his  debts,  they  cannot  grant  a 
return  of  the  duty  except  in  respect  of  the  [220]  rateable  proportion  of  debts  properly 
falling  upon  the  personal  estate. 

16.  The  return  of  duty  which  the  said  Board  were  willing  to  grant  amounted 
to  1001. 

Up  to  a  recent  period  it  has  been  the  invariable  practice  of  the  said  Commissioners 
to  return  the  full  amount  of  duty  overpaid  on  account  of  debts  without  regard  to  the 
question  whether  the  testator  has  or  has  not  charged  his  real  estate  with  the  payment 
of  debts. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  whether,  under  the  circumstances  above  set  forth,  the  suppliants  are  entitled 
to  a  return  of  the  whole  of  the  difference  or  excess  of  1501.,  to  be  made  to  them  on 
account  of  stamp  duty  paid  by  them  on  the  probate  of  the  will  of  the  said  Daniel 
Percival.  If  the  Court  shall  be  of  opinion  that  the  suppliants  are  so  entitled,  then 
such  Court  may,  if  it  think  right,  give  judgment  that  the  suppliants  are  entitled 

Ex.  Div.  XV.— 17 
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to  the  payment  of  the  said  sum  of  1501.,  and  the  costs  in  that  behalf,  against  her 
Majesty. 

Secondly,  if  the  Court  decides  that  the  suppliants  are  not  so  entitled,  then  whether, 
under  the  circumstances  above  set  forth,  the  suppliants  are  entitled  to  a  return  of  any 
part  of  the  said  sum  of  1501.,  and  to  what  amount.  If  the  Court  should  decide  that 
the  said  suppliants  are  so  entitled,  not  in  respect  of  the  whole  of  the  debts  but  in 
respect  of  such  part  or  proportionate  amount  only,  then  the  Court  may,  if  it  think  fit, 
give  judgment  that  the  said  suppliants  are  entitled  to  the  repayment  of  the  same,  and 
with  costs  in  that  behalf  against  her  Majesty,  in  case  the  said  suppliants  are  entitled 
to  repayment  of  a  sum  larger  than  the  said  sum  of  1001.,  so  offered  by  the  said  Board ; 
and  that  her  Majesty  is  entitled  to  her  costs  in  that  behalf  against  the  said  suppliants 
in  case  the  said  suppliants  are  not  entitled  to  the  repayment  of  a  sum  for  return  of 
[221]  duty  greater  than  the  said  sum  of  1001.  so  offered  by  the  said  Board. 

If  the  Court  shall  be  of  opinion  that  the  said  suppliants  are  not  entitled  to  recover 
any  amount  whatsoever,  judgment  shall  be  entered  for  her  Majesty  with  costs  in  that 
behalf  from  the  said  suppliants. 

Mellish  (with  whom  was  Bay  lis)  argued  for  the  suppliants,  (a)  The  only  question 
is,  whether  the  suppliants  are  entitled  to  a  return  of  1501.  or  1001.  That  depends  on 
the  construction  of  the  23rd  section  (b)  of  the  5  &  6  [222]  Vict.  c.  79,  which,  with 
slight  exception,  is  a  re-enactment  of  the  51st  section  of  the  55  Geo.  3,  c.  184.  It 
provides  that  where  an  executor  or  administrator  has  "paid  debts  due  and  owing 
from  the  deceased,  and  payable  by  law  out  of  his  or  her  personal  or  moveable  estate,"  to 
such  an  amoupt  as  would  have  occasioned  less  probate  duty  to  be  paid  on  the  value 
of  his  estate  than  has  been  actually  paid,  the  Commissioners  shall  return  the  difference. 
First,  debts  are  not  the  less  "  payable  by  law "  because  a  testator,  by  his  will,  has 
directed  that  they  shall  be  paid.  [Pollock,  C.  B.  Suppose  the  creditors  sued  the 
executors  and  obtained  payment  of  their  debts  by  issuing  execution  against  the 
personal  estate.]  The  object  of  the  legislature  was  to  impose  probate  duty  on  the 
personal  estate,  that  is,  the  personal  property  of  which  a  testator  died  possessed ;  and 
it  can  make  no  difference  that  his  real  estate  is  also  applicable  to  the  payment  of  his 
debts.     The  words  of   the  Act  are   not  payable  only  out  of   the  personal  estate. 

(a)  June  6.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 

(b)  Sect.  23.  "  And  whereas  by  the  said  recited  Act  of  the  fifty-fifth  year  of  the 
reign  of  King  George  the  Third  the  Commissioners  of  the  Treasury  are  authorized  to 
allow  time  for  making  claims  for  a  return  of  stamp  duty  paid  upon  probates  of  wills 
and  letters  of  administration  in  cases  where  an  executor  or  administrator  hath  paid 
debts  out  of  the  personal  or  moveable  estate  of  any  deceased  person,  and  it  is  expedient 
to  authorize  the  Commissioners  of  Stamps  and  Taxes  to  allow  time  for  making  such 
claims ;  be  it  therefore  enacted,  that  where  it  shall  be  proved  by  oath  and  proper 
vouchers,  to  the  satisfaction  of  the  said  Commissioners  of  Stamps  and  Taxes,  that  an 
executor  or  administrator  hath  paid  debts  due  and  owing  from  the  deceased,  and 
payable  by  law  out  of  his  or  her  personal  or  moveable  estate,  to  such  an  amount 
as,  being  deducted  from  the  amount  or  value  of  the  estate  and  effects  of  the  deceased 
for  or  in  respect  of  which  a  probate  or  letters  of  administration  shall  have  been  granted 
in  England  after  the  31st  day  of  August,  1815,  or  which  shall  be  included  in  any 
inventory  duly  exhibited  and  recorded  after  that  day  in  a  Commissary  Court  in 
Scotland,  shall  reduce  the  same  to  a  sum  which,  if  it  had  been  the  whole  gross  amount 
or  value  of  such  estate  or  effects,  would  have  occasioned  a  less  stamp  duty  to  be  paid 
on  such  probate  or  letters  of  administration  or  inventory  than  shall  have  been  actually 
paid  thereon,  it  shall  be  lawful  for  the  said  Commissioners  of  Stamps  and  Taxes 
and  they  are  hereby  required  to  return  the  difference,  provided  the  same  shall  be 
claimed  within  three  years  after  the  date  of  such  probate  or  letters  of  administration, 
or  the  recording  of  such  inventory  as  aforesaid ;  but  where,  by  reason  of  any  pro- 
ceeding at  law  or  in  equity,  the  debts  due  from  the  deceased  shall  not  have  been 
ascertained  and  paid,  or  the  effects  of  the  deceased  shall  not  have  been  recovered  and 
made  available,  and  in  consequence  thereof  the  executor  or  administrator  shall  be 
prevented  from  claiming  such  return  of  duty  as  aforesaid  within  the  said  term  of 
three  years,  it  shall  be  lawful  for  the  said  Commissioners  of  Stamps  and  Taxes  to 
allow  such  further  time  for  making  the  claim  as  may  appear  to  them  to  be  reasonable 
under  the  circumstances  of  the  case," 
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Originally  the  Ordinary  was  not  bound  to  pay  debts.  The  statute  of  Westminster 
the  Second  (13  Edw.  1,  stat.  1,  c.  19)  enacted  that  he  should  be  bound  to  answer  the 
debts  as  far  as  the  goods  of  the  deceased  would  extend ;  and  probate  is  granted  in 
respect  of  that  property,  which,  in  the  case  of  intestacy,  the  Ordinary  would  take  and 
apply  in  satisfaction  of  debts.  [Pollock,  C.  B.  What  rule  obtains  in  the  case  of  a 
mortgagee  ?]  Formerly,  he  could  obtain  payment  out  of  either  the  personal  or  real 
estate ;  but  now,  by  the  17  &  18  Vict.  c.  113,  s.  1,  the  land  charged  is  [223]  primarily 
liable  to  the  payment  of  the  mortgage  debt,  unless  a  contrary  intention  is  expressed 
l)y  will  or  deed.  If  a  testator  directs  the  sale  of  his  real  estate,  it  becomes  liable  to 
legacy  duty,  but  not  to  probate  duty  ;  then  how  can  a  direction  to  pay  debts  out  of 
his  real  estate  make  any  difference  in  the  amount  of  probate  duty  payable  in  respect 
of  his  personal  estate  ?  The  executors  have  merely  done  what  they  were  authorized 
by  the  will  to  do  ;  they  have  paid  the  whole  of  the  debts  out  of  the  personal  estate, 
and  have  not  sold  any  portion  of  the  real  estate.  The  decision  in  Regina  v.  The 
Commissioners  of  Stamps  and  Taxes  (9  Q.  B.  637)  does  not  affect  this  case.  There 
probate  was  granted  in  respect  of  property  both  in  the  province  of  Canterbury  and 
York.  The  debts  were  not  appropriated  to  the  property  in  each  province,  but  paid 
indiscriminately ;  so  that  there  was  no  means  of  ascertaining  what  sums  were  to  be 
deducted  so  as  to  satisfy  the  language  of  the  Act.  There  is  another  case  of  Regina  v. 
The  Commissio7iers  of  Stamps  and  Taxes  (18  L.  J.  Q.  B.  201),  where  a  testator  died 
possessed  of  personal  property  both  in  England  and  India,  and  it  was  held  that  in 
estimating  the  deduction  on  account  of  the  payment  of  debts  contracted  in  England, 
the  property  in  India  could  not  be  taken  into  consideration.  There  Lord  Denman, 
in  delivering  the  judgment  of  the  Court,  said  :  "We  should  be  doing  indirectly  what 
the  law  has  carefully  abstained  from  doing  directly,  if  we  made  the  foreign  property 
contribute  to  the  expense  of  probate  here."  So,  in  this  case,  to  hold  that  the  direction 
of  the  testator  in  his  will  affects  the  amount  of  probate  duty  would  be  to  do  indirectly 
what  the  law  has  not  done  directly,  viz.,  subject  real  estate  to  probate  duty.  Secondly, 
assuming  that  no  deduction  can  be  made  where  real  estate  is  charged  with  the  payment 
of  debts,  that  has  not  been  done  in  this  case.  The  testator  has  only  made  his  real 
and  [224]  personal  estate  one  common  fund  for  the  payment  of  debts  and  legacies, 
and  has  left  the  surplus  to  his  relations.  Therefore  the  personal  estate  continues 
subject  to  the  payment  of  debts,  and  is  not  the  less  so  because  the  real  estate  is  also 
subject.  The  Act  does  not  mean  that  a  deduction  is  to  be  allowed  only  when  the 
personal  estate  alone  is  liable,  but  applies  to  a  case  where  an  executor  may  postpone 
the  sale  of  real  estate  and  pay  all  the  debts  out  of  the  personal  est-ate,  without 
committing  any  breach  of  trust. 

The  Attorney  General  (the  Solicitor  General  and  Beavan  with  him).  Probate 
duty  is  imposed  on  the  value  of  personal  estate ;  and  personal  estate  is  the  gross 
amount  or  value  of  the  personal  or  moveable  property  of  which  a  testator  dies  possessed. 
The  Act  only  provides  for  deduction  on  account  of  debts  where  they  have  been 
properly  paid  out  of  the  personal  estate,  and  it  was  never  intended  to  allow  any 
deduction  in  favour  of  real  estate  charged  with  their  payment.  The  38th  section 
of  the  55  Geo.  3,  c.  184,  prohibits  ecclesiastical  Courts  from  granting  probate  of  a 
will  or  letters  of  administration,  without  an  affidavit  that  the  estate  and  effects  of  the 
deceased,  "  without  deducting  anything  on  account  of  debts,"  are  under  the  value  of 
a  sum  therein  specified.  The  40th  section  provides  for  the  case  where  the  estate  and 
effects  have  been  overvalued,  and,  in  consequence,  too  high  a  duty  paid.  The  41st 
section  provides  for  the  case  where  they  have  been  undervalued,  and  too  little  duty 
paid.  The  51st  section  provides  for  the  return  of  duty  where  the  payment  of  debts- 
has  reduced  the  amount  or  value  of  the  estate  and  effects  to  a  sum  which,  if  it  had 
been  the  whole  gross  amount  or  value,  would  have  occasioned  less  probate  duty  to  be 
paid.  In  the  first  instance,  the  duty  must  be  paid  on  the  gross  amount,  and  before 
the  Commissioners  can  allow  any  deduction  they  [225]  must  be  satisfied  that  debts 
have  been  paid,  and  that  the  fund  in  respect  of  which  the  deduction  is  claimed  has 
been  diminished  by  that  payment.  The  legislature  never  intended  that  there  should 
be  an  absolute  and  final  return  of  duty,  where  there  was  only  a  provisional  payment 
out  of  personal  estate  of  debts  ultimately  payable  out  of  the  produce  of  real  estate. 
The  argument  for  the  suppliants  renders  useless  the  words  *'  payable  by  law  out  of  hie 
or  her  personal  or  moveable  estate,"  since  all  debts  are  so  payable.  The  meaning  of 
those  words  is  "payable  as  the  law  directs  in  the  course  of  the  administration  of 
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assets."  If  the  personal  estate  is  the  proper  fund  to  pay  the  debts,  a  deduction  is  to 
be  allowed  ;  if  it  is  not  primarily  liable,  but  only  resorted  to  as  a  temporary  substitute 
for  another  fund,  no  deduction  can  be  allowed.  According  to  the  law  as  administered 
in  Courts  of  equity,  the  debts  would  been  apportioned  pro  ratS,  upon  the  real  and 
personal  estates  according  to  their  respective  values.  If  a  testator  directed  that  his 
real  estate  should  be  exclusively  applicable  to  the  payment  of  his  debts,  and  the  debts 
were  paid  out  of  the  personal  estate,  could  any  deduction  be  claimed,  when  a  Court 
of  equity  would  order  the  personal  estate  to  be  recouped?  The  17  &  18  Vict.  c.  113, 
s.  1,  does  not  interfere  with  the  right  of  a  mortgagee  to  obtain  payment  either  out  of 
the  personal  estate  of  the  deceased  mortgagor  or  otherwise ;  it  says  that,  as  between 
the  different  persons  claiming  through  or  under  the  deceased,  the  land  charged  shall 
be  primarily  liable  to  the  mortgage  debt.  The  case  of  Regina  v.  The  Commissioners  of 
Stamps  and  Taxes  (9  Q.  B.  637),  where  probate  was  granted  in  respect  of  property  in 
two  provinces,  supports  the  principle  contended  for,  since  it  was  considered  an  equit- 
able mode  of  calculating  the  sum  to  be  returned,  to  apportion  the  debts  in  the  ratio 
of  the  [226]  estates  in  each  province,  and  deduct  the  respective  portions  of  the  debts 
from  the  value  of  the  respective  estates.  The  other  case  of  Regina  v.  The  Commissioners 
of  Stamps  and  Taxes  {\9>  h.  J.  Q.  B.  201)  did  not  proceed  on  the  ground  that  the 
decision  in  the  former  case  was  wrong ;  but  that  the  property  in  India  could  not  be 
applied  in  satisfaction  of  debts  contracted  in  England.  The  order  of  the  application 
of  the  several  funds  liable  to  the  payment  of  debts  is  stated  in  Jarman  on  Wills, 
vol.  2,  p.  588,  3rd  ed.,  "First,  the  general  personal  estate  not  expressly  or  by  implica- 
tion excepted.  Secondly,  lands  expressly  devised  to  pay  debts."  That  rule  was  laid 
down  by  Lord  Thurlow  and  recognised  by  Lord  Eldon  in  Harwood  v.  Oglander  (8  Ves. 
124).  In  Jarman  on  Wills,  vol.  2,  p.  592,  3rd  ed.,  the  learned  author  proceeds  to 
say :  "  In  precise  accordance  with  this  principle,  too,  where  a  testator  creates  out  of 
real  and  personal  estate  a  mixed  fund  to  answer  certain  charges,  he  is  considered  as 
intending,  not  that  the  personalty  shall  be  the  primary  and  the  realty  the  auxiliary 
fund  for  those  charges,  but  that  each  shall  contribute  rateably  to  the  common  burden." 
In  Roberts  v.  Walker  (I  Russ.  &  Myl.  752,  767),  when  the  will  was  similar  to  that  in 
the  present  case,  the  question  arose  between  heir  at  law  and  next  of  kin  ;  and  Sir  J. 
Leach,  M.  R.,  in  delivering  judgment,  said  :  "  When  a  testator  creates  from  real  estate 
and  personal  estate  a  mixed  and  general  fund,  and  directs  the  whole  of  that  fund  to 
be  applied  for  certain  stated  purposes,  he  does,  in  effect,  direct  that  the  real  and 
personal  estates,  which  have  been  converted  into  that  fund,  shall  answer  the  stated 
purposes,  and  every  of  them,  pro  rata,  according  to  their  respective  values."  That 
decision  was  considered  by  Lord  Cran worth,  C.,  in  Simmons  v.  Rose  (6  De  Gex, 
M.  &  G.  411,  417),  who  said  that  it  had  been  acted  upon  for  upwards  of  twenty- 
[227]-five  years ;  and  that  it  would  be  dangerous  to  disturb  a  doctrine  so  settled ; 
and  that,  even  if  he  had  less  doubt  than  he  had  of  the  propriety  of  that  decision,  he 
should  be  prepared  to  abide  by  its  authority.  The  testator  having  provided  a  fund 
which,  in  the  order  of  administration,  is  to  relieve  the  personal  estate  from  a  portion 
of  the  debts,  no  deduction  can  be  claimed  in  respect  of  the  payment  of  that  portion  of 
the  debts  out  of  the  personal  estate. 

Mellish,  in  reply.  Probate  duty  is  payable  on  the  value  on  which  it  would  be 
payable  if  the  party  had  died  intestate;  and  the  debts  "payable  by  law  out  of  the 
personal  estate  "  are  the  same  in  the  case  of  a  will  or  intestacy.  The  insertion,  in  the 
38th  section  of  the  55  Geo.  3,  c.  184,  of  the  words  "  without  deducting  anything  on 
account  of  the  debts,"  shews  that  the  legislature  considered  that,  without  those  words, 
'the  debts  would  be  charged  on  the  personal  estate.  This  differs  from  the  case  where 
a  testator  has  bound  himself  by  contract  to  pay  a  debt  out  of  real  estate,  for  instance 
where,  under  a  power  in  a  marriage  settlement,  money  borrowed  for  the  improvement 
of  an  estfite  is  charged  upon  it.  If  the  money  is  paid  out  of  the  personal  estate  no 
deduction  could  be  allowed,  because  the  real  estate  is  ultimately  liable.  But  a  testator 
does  not  die  possessed  of  more  personal  estate  because  he  has  directed  that  his  real 
estate  shall  also  be  liable  to  his  debts ;  and  there  is  no  reason  why  he  should,  on  that 
account,  pay  more  probate  duty.  [Bramwell,  B.  Why  are  the  words  "by  law" 
inserted  after  "payable,"  unless  some  effect  is  to  be  given  to  themi]  They  must  be 
debts  which  an  executor  is  bound  by  law  to  pay  out  of  the  personal  estate,  indepen- 
dently of  any  directions  in  the  will.  Roberts  v.  Walker  (1  Russ.  &  Myl.  752)  and 
Simmons  v.  Rose  (6  De  Gex,  M.  &  G.  411)  only  decide  that  where  there  is  a  [228] 
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resulting  trust  for  the  heir  at  law  as  to  the  realty,  and  for  the  next  of  kin  as  to  the 
personaltj',  a  Court  of  equity  will  apportion  the  debts  pro  rata  over  the  realty  and 
personalty.  Here  the  realty  and  personalty  constitute  a  mixed  fund,  which  goes  to 
the  testator's  relations. 

The  Attorney  General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  The  testator,  by  will,  dated  in  August,  1856,  devised  all  his  real 
and  personal  estate  to  his  executors,  upon  trust  to  sell,  and  directed  that  out  of  the 
proceeds  they  should  pay  his  funeral  and  testaraenta,ry  expenses  and  debts,  and 
several  legacies,  and  invest  the  residue  for  the  benefit  of  relations. 

The  will  was  proved  and  the  personal  estate  was  of  a  value  upwards  of  20,0001., 
and  under  25,0001.,  that  is  to  say,  23,6641.  Is.  9d.  The  real  estate  has  not  been  sold, 
but  it  is  valued  at  12,3121.  2s.  7d.  The  executors  have  paid  the  simple  contract  debts 
payable  out  of  the  personal  and  moveable  estate  to  the  amount  of  12,4731.  2s.  lid., 
exclusive  of  mortgage  debts,  to  the  amount  of  5541.  10s.,  which  they  have  also  paid. 
Other  mortgage  debts  to  a  considerable  amount  are  still  unpaid. 

The  executors  have  required  the  Commissioners  of  Inland  Eevenue  to  return  to 
them  a  difference  of  duty  amounting  to  1501.,  alleging  that  they  are  entitled  to  deduct 
the  simple  contract  debts  from  the  value  of  the  personalty ;  and,  if  they  be  right,  they 
are  entitled  to  this  sum.  Upon  the  other  hand,  the  Commissioners  contend  that, 
under  the  circumstances,  the  difference  should  be  apportioned  according  to  the  value 
of  the  personalty  and  realty,  and  [229]  such  sum  only  returned  as  would  be  the 
proportion  applicable  to  the  personalty  ;  and,  if  they  are  right,  1001.,  which  they  have 
offered  to  return,  would  be  enough. 

The  question  depends  upon  the  true  construction  of  the  23rd  section  of  the  5  &  6 
Vict.  c.  79.  This  section  is,  with  two  immaterial  exceptions,  a  transcript  of  the 
51st  section  of  the  Stamp  Act,  55  Geo.  3,  c.  184. 

The  argument  of  the  Attorney  General  was  that  the  will  created  a  mixed  general 
fund  to  be  applied^in  payment  of  debts ;  and  in  such  case  the  law,  as  administered  in 
Courts  of  equity  (which  no  doubt  is  the  law  of  the  land),  is  that  the  personal  and  real 
estate  must,  when  it  becomes  necessary  to  make  a  distinction,  contribute  to  the  debts 
in  proportion  to  their  respective  values ;  and  he  cited  Roberts  v.  Walker  (1  Russ. 
&  Myl.  752)  and  Simmons  v.  Bose  (6  De  Gex,  M.  &  G.  411)  in  support  of  it.  But  the 
present  case  depends  upon  the  true  construction  of  the  38th  section  of  55  Geo,  3, 
c.  184,  and  the  23rd  section  of  the  5  &  6  Vict.  c.  79,  and  what  they  enact.  The 
38th  section,  in  substance,  directs  that  an  affidavit  shall  be  made  that  the  personal 
estate,  without  deducting  anything  on  account  of  debts  due  by  the  testator,  is  under 
the  value  of  a  certain  sum  (in  the  present  case  25,0001.),  in  order  that  the  proper  stamp 
duty  may  be  paid ;  and  the  23rd  section  directs  that  when  the  executor  shall  have 
paid  debts  due  and  owing  from  the  testator  and  payable  by  law  out  of  his  personal  or 
moveable  estate,  to  such  an  amount  as,  being  deducted  from  the  value  of  the  personal 
estate  in  respect  of  which  probate  duty  has  been  paid,  would  reduce  the  same  to  a 
sum  in  respect  of  which  a  lesser  amount  of  probate  duty  would  have  been  payable, 
the  difference  is  to  be  returned. 

The  substance  therefore  is,  that  the  probate  duty  ultimately  payable  shall  be  upon 
the  value  of  the  personal  [230]  estate  after  deducting  the  debts  due  and  owing  from 
the  testator,  and  payable  by  law  out  of  the  personal  estate ;  and  the  question  is  what, 
according  to  the  true  construction  of  the  sections,  are  such  debts. 

We  think  the  Attorney  General  established  that  if  a  Court  of  equity  had  to 
administer  an  estate  when  the  mixed  fund  was  liable  to  the  debts,  and  the  personal 
representative  was  entitled  to  a  residue  of  the  personal  estate  and  the  heir  to  a  residue 
of  the  real  estate,  they  would  have  apportioned  the  debts  according  to  the  value  of 
the  personal  estate  or  real  estate  respectively,  and  thus  ascertained  the  just  residue 
belonging  to  each  class  of  representatives. 

In  answer,  it  was  urged  that  the  present  will  was  not  one  in  which  any  such 
question  as  to  residues  could  by  possibility  arise ;  that  the  executors  had  merely  done 
what  they  were  authorized  by  the  will  to  do ;  and  all  that  remained  to  be  done  was 
to  distribute  the  residue  amongst  the  parties  entitled.  Again,  assuming  the  correctness 
of  the  rule  as  to  administration  stated  by  the  Attorney  General,  it  by  no  means 
followed  that  an  apportionment  of  the  difference  of  the  probate  duty  should  be  made, 
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which,  it  was  argued,  would  practically  cast  probate  duty  upon  real  estate,  which  was 
contrary  to  law.  And  again  that  the  expression  "debts  payable  by  law  out  of  the 
personal  estate "  means  such  debts  as  of  themselves  and  in  their  own  nature  and 
character  were  payable  out  of  the  personal  estate,  and  has  no  relation  to  any  provision 
which  the  testator  may  make  in  the  will  for  their  payment.  Why  are  the  words 
debts  "  due  from  the  testator  and  payable  out  of  his  personal  estate  "  not  to  receive 
a  natural  construction  1  The  Attorney  General  says  a  natural  construction  gives  no 
meaning  to  the  words  "  payable  by  law  out  of  his  personal  estate,"  since  all  debts  due 
from  him  are  so  payable.  But  then  the  Attorney  General's  construction  gives  no 
meaning  to  the  words  "by  law."  He  [231]  reads  the  words  "payable  out  of  his 
personal  estate  "  as  meaning  what  his  personal  estate  is  to  bear.  Those  words,  to  our 
minds,  mean  what  the  law,  of  its  intrinsic  force,  would  make  payable  out  of  the 
personal  estate ;  whereas  the  construction  contended  for  by  leaving  them  out,  makes 
the  sentence  mean  "  what,  by  the  disposition  of  the  testator,  is  to  be  paid  out  of  the 
personalty."  We  think  the  true  meaning  of  the  enactment  is  that  the  executors  are 
entitled  to  our  judgment. 

The  stat.  1 7  &  1 8  Vict.  c.  11 3  was  referred  to,  but  it  has  no  relation  to  this  case. 
The  5641.  10s.  paid  for  mortgage  debts  would  not  affect  the  difference  to  be  returned, 
and  the  executors  make  no  claim  in  respect  of  it. 

There  is  a  statement  in  the  case  which,  as  we  understand  it,  is  that  since  1815  the 
Commissioners  who  manage  the  stamp  duties  have  understood  the  enactment  according 
to  what  we  think  is  its  true  legal  construction. 

Judgment  that  the  suppliants  are  entitled  to  payment  of  1501.  and  costs. 

Harrison  v.  The  Great  Northern  Eailway  Company.  June  13,  1864. — A 
Company  who,  for  their  own  profit,  undertake  to  maintain  a  delph  or  drain  for 
carrying  off  water,  are  responsible  for  damage  done  to  the  occupier  of  adjoining 
land  by  the  bursting  of  a  bank  of  the  delph  after  an  unusual  rainfall,  though  the 
mischief  would  not  have  happened  but  for  the  neglect  of  persons  whose  duty  it 
was  to  keep  the  outlet  of  certain  dimensions,  whereby  the  water  in  the  delph 
was  penned  back. 

[S.  C.  33  L.  J.  Ex.  266;  10  Jur.  (N.  S.)  992;  12  W.  E.  1081  ;  10  L.  T.  621.  Dis- 
tinguished, Boughton  v.  Midland  Great  Western  Railway,  1873,  Ir.  R.  7  C.  L.  179. 
Considered  and  applied,  Clark  v.  CJiambers,  1878,  3  Q.  B.  D.  335.] 

The  declaration  stated  that  whereas  "The  Company  of  Proprietors  of  the  Witham 
Navigation,"  incorporated  by  the  52  Geo.  3,  c.  cviii.,  under  that  Act  constructed  a 
delph  from  a  point  near  the  junction  of  the  Sincil  Dyke  with  the  river  Witham,  along 
the  back  of  the  South  bank  of  the  said  river  to  Horsley  Deeps,  which  delph  consisted 
of  a  drain  or  cutting,  with  banks  belonging  thereto,  for  the  [232]  passage  of  water 
along  the  same,  and  the  protection  of  lands  contiguous  or  adjacent,  and  the  said  delph 
and  banks  were  and  are  parcel  of  the  delphs  and  banks  which,  by  the  10  Geo.  4, 
c.  cxxiii.,  the  said  Company  of  Proprietors  became  and  were  liable  to  cleanse,  scour 
out,  maintain  and  keep  in  repair  at  their  costs  and  charges ;  and  the  said  delph  and 
banks  are  also  parcel  of  those  works  mentioned  in  the  1 3 1st  section  of  "The  Great 
Northern  Railway  Act,  1846,"  to  the  burden  of  repairing  and  upholding  which  the 
said  Company  of  Proprietors  were,  before  and  at  the  time  of  the  passing  of  the  said 
railway  Act,  liable ;  and  which  works  the  defendants,  from  the  day  of  the  passing  of 
the  last  mentioned  Act,  during  the  continuance  of  the  lease  thereby  directed,  which 
was  executed  and  still  continues,  became  liable  to  repair  and  uphold.  And  whereas 
the  plaintifi"  was  lawfully  possessed  of  land  adjoining  to  the  said  delph,  and  protected 
by  the  banks  thereof  from  the  overflow  of  the  water  passing  along  the  same :  Yet  the 
defendants  wrongfully,  negligently  and  improperly  omitted  to  repair  and  uphold 
the  said  delph  and  banks,  and,  by  the  negligence  and  default  of  the  defendants  in 
that  behalf,  part  of  one  of  the  said  banks  gave  way,  and  large  quantities  of  water 
flowed  out  of  the  delph  through  an  opening  in  the  said  bank  where  the  same  had 
given  way  as  aforesaid,  and  overflowed  the  plaintiff's  said  land,  and  damaged  and 
destroyed  the  plaintiff's  crops,  &c. 

Pleas.     Not  guilty,  with  traverses  of  the  several  allegations  in  the  inducement. 

At  the  trial,  before  Byles,  J.,  at  the  Lincolnshire  Spring  Assizes,  1864,  it  appeared 
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that  the  plaintiff,  who  was  the  occupier  of  a  farm  at  Branton  Fen,  in  Lincolnshire, 
sought  to  recover  damages  for  injury  done  to  his  crops  by  the  bursting  of  the  bank 
of  a  delph  or  draia  through  the  alleged  neglect  of  the  defendants  to  keep  it  in  repair. 
By  the  52  Geo.  3,  c.  108,  s.  5,  certain  persons  were  incorporated  [233]  by  the  name 
of  "  The  Company  of  Proprietors  of  the  Witham  Navigation  "  for  draining  lands  on 
both  sides  of  the  river  Witham  in  Lincolnshire,  and  restoring  the  navigation  of  the 
river.  By  section  10,  the  Company  of  Proprietors  were  required  to  "scour  out,  widen, 
deepen,  and  enlarge  a  drain  called  Sincil  Dyke,  nearly  to  the  junction  of  the  said 
Sincil  Dyke  with  the  said  river  Witham,  and  form  a  delph  from  thence  along  the 
back  of  the  South  bank  of  the  said  river  to  Horsley  Deeps,"  &c.,  "  of  sufficient  capacity 
for  the  passage  of  the  waters  to  be  discharged  by  means  of  the  said  Sincil  Dyke  into 
the  said  navigation."  The  Company  of  Proprietors  formed  (amongst  other  works) 
this  delph  or  drain.  By  the  10  Geo.  4,  c.  cxxiii.  s.  10,  the  Company  of  Proprietors 
were  bound  to  maintain  and  keep  in  repair  this  delph  ;  and  by  the  52  Geo.  3,  c.  108, 
8.  13,  the  General  Commissioners  for  executing  such  of  the  provisions  of  the  2  Geo.  3, 
as  relate  to  the  draining  the  fens  on  both  sides  of  the  river  Witham,  and  restoring 
and  maintaining  the  navigation  of  the  river,  were  bound  to  maintain  and  keep  in 
repair  the  Sincil  Dyke,  and  maintain  certain  parts  of  the  river  Witham,  of  the  width 
and  depth  prescribed  by  the  7th  section  of  that  Act.  By  the  131st  section  of  "The 
Great  Northern  Railway  Act,  1846  "(9  &  10  Vict.  c.  Ixxi.),  the  Company  of  Pro- 
prietors were  required  to  grant  to  the  defendants  a  lease  for  999  years  of  the  estate 
and  interest  of  the  Company  of  Proprietors  in  the  river  Witham  and  the  navigation 
thereof,  and  the  defendants  became  bound  to  repair  and  uphold  all  the  works  which 
the  Company  of  Proprietors  were  then  liable  to  repair.  In  the  year  1860  the  banks 
of  the  delph  had  been  repaired  by  the  defendants.  In  1862  there  was  an  unusual 
fall  of  rain;  and  the  water  in  the  delph  rose  to  within  a  few  inches  of  the  top  of  its 
banks,  when  one  of  them  gave  way,  and  caused  the  damage  of  which  the  plaintiff 
complained.  The  case  on  the  part  of  the  defendants  was  that  the  damage  [234]  was 
caused  by  the  neglect  of  the  General  Commissioners  to  maintain  the  navigation  of  the 
river  Witham  in  the  manner  required  by  the  52  Geo.  3,  c.  108,  s.  7,  whereby  the 
water  in  the  delph  was  penned  back,  and  caused  the  bank  to  burst.  On  some  former 
occasions  the  water  had  been  penned  back  from  the  same  cause,  and  rose  in  the  delph. 
In  answer  to  questions  left  by  the  learned  Judge  the  jury  found  :  First,  that  the 
bank  of  the  delph  was  not  repaired  in  a  sufficient  and  proper  manner :  Secondly,  that 
the  breaking  of  the  bank  was  caused  by  the  neglect  of  the  General  Commissioners  in 
the  outfall  below  Horsley  Deeps.  Thirdly,  that  the  injury  would  not  have  happened 
if  the  bank  had  been  sustained  or  properly  repaired.  A  verdict  was  then  entered 
for  the  plaintiff,  leave  being  reserved  to  the  defendants  to  move  to  enter  the  verdict 
for  them. 

Bovill,  in  the  present  term,  obtained  a  rule  nisi  accordingly  ;  against  which 
Field  (with  whom  was  Macaulay)  shewed  cause.(a)  Upon  the  finding  of  the  jury 
the  plaintiff  is  entitled  to  retain  the  verdict.  The  damage  is  purely  consequential  on 
the  defendants'  omission  to  do  that  which  they  were  bound  to  do.  By  the  131st 
section  of  the  Great  Northern  Railway  Act,  1846  (9  &  10  Vict.  c.  Ixxi.),  the  defendants 
are  under  the  same  obligation  to  repair  this  delph  as  was  imposed  on  the  Company 
of  Proprietors  by  the  10  Geo.  4,  c.  cxxiii.  s.  10.  It  therefore  became  the  duty  of  the 
defendants  to  keep  the  delph  in  such  a  state  as  would  carry  off  the  water  which  might 
flow  into  it,  and  it  is  no  answer  that  the  delph  would  have  been  sufficient  for  that 
purpose  if  the  General  Commissioners  had  not  neglected  their  duty  in  keeping  the 
navigation  of  the  river  [235]  of  the  dimensions  prescribed  by  the  52  Geo.  3,  c.  108, 
s.  9.  [Channell,  B.,  referred  to  the  judgment  of  Blackburn,  J.,  in  Coe  v.  JVise  (5  B. 
&  S.  440).]  The  legislature  has  imposed  on  the  two  bodies  certain  duties,  and  has 
conferred  on  each  a  correlative  power  of  enforcing  them.  By  the  19th  section  of  the 
52  Geo.  3,  c.  108,  if  the  Compan\'  of  Proprietors  neglect  to  repair  the  works  which 
they  are  bound  to  repair,  the  General  Commissioners  may,  after  notice,  repair  them 
at  the  cost  of  the  Company  Of  Proprietors  ;  and,  by  the  20th  section,  if  the  General 
Commissioners  neglect  to  preserve  the  river  of  the  depth  of  five  feet,  the  Company  of 
Proprietors  may  restore  the  navigation  at  the  cost  of  the  General  Commissioners. 
By  the  136th  section  of  "The  Great  Northern  Railway  Act,  1846"  (9  &  10  Vict. 

(a)  May  25.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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c.  Ixxi.),  the  defendants  have  the  same  remedies  and  actions  against  the  General 
Commissioners  as  the  Company  of  Proprietors  had  under  the  52  Geo.  3,  c.  108,  and 
10  Geo,  4,  c.  exxiii.  Although  the  injury  would  not  have  happened  without  the 
wrongful  act  of  the  General  Commissioners,  it  was  in  fact  caused  by  the  default  of  the 
defendants  in  neglecting  to  enforce  their  power  of  restoring  the  navigation.  The 
Company  of  Proprietors,  having  formed  the  delph  and  brought  the  water  there  for 
their  own  purposes,  at  common  law  a  duty  was  cast  upon  them  to  keep  it  in  such 
repair  that  no  mischief  could  result  from  it;  Tenant  v.  Goldwin  (1  Salk.  360);  and 
the  defendants  are  now  under  the  same  obligation.  The  plaintiff  could  not  maintain 
an  action  against  the  General  Commissioners,  because  the  immediate  cause  of  the 
damage  was  the  insufficiency  of  the  banks  of  the  delph  to  hold  the  water. 

Bovill  (with  whom  was  Boden  and  Beasley)  in  support  of  the  rule.  The  declara- 
tion is  not  framed  on  any  common  law  liability,  but  upon  statutes  having  for  their 
object  [236]  drainage  of  land.  The  defendants  were  under  no  obligation  to  bring  the 
water  there.  It  formerly  flowed  over  the  plaintiff's  land,  and  if  the  delph  bad  not 
been  constructed,  would  still  have  done  so.  [Bramwell,  B.  The  defendants  are  in 
the  same  position  as  the  Company  of  Proprietors  of  the  Witham  Navigation,  who,  for 
their  own  profit,  and  as  part  of  their  bargain  with  the  public,  undertook  to  make  and 
maintain  the  delph.]  The  defendants  have  maintained  a  navigable  channel  of  "  five 
feet  in  depth  and  of  sufiicient  width,"  for  the  purposes  of  the  navigation,  as  required 
by  the  136th  section  of  the  Great  Northern  Railway  Act,  1846  ;  and  the  injury  has 
not  arisen  from  any  breach  of  duty  on  their  part,  but  from  the  wrongful  act  of  the 
General  Commissioners.  It  is  said  that,  under  the  136th  section,  if  the  General 
Commissioners  fail  in  their  duty  the  obligation  is  transferred  to  the  defendants,  but 
that  section  does  not  apply  to  this  case,  because  the  plaintiff  has  not  proceeded  upon 
it.  By  the  52  Geo.  3,  c.  108,  s.  7,  the  General  Commissioners  are  bound  to  maintain 
the  navigation  of  the  river  Witham  of  certain  dimensions,  and  the  plaintiff  should 
have  sued  them  for  their  breach  of  duty  in  that  respect.  The  20th  section  of  the 
52  Geo.  3,  c.  108,  does  not  apply,  because  the  river  Witham  has  been  maintained  of 
the  depth  of  five  feet ;  and  the  mischief  has  resulted  from  the  neglect  of  the  General 
Commissioners  to  maintain  the  river  of  the  width  required  by  the  7th  section  of  the 
52  Geo.  3,  c.  108.  The  defendants  have  maintained  the  delph,  as  the  Company  of 
Proprietors  were  required  to  do  by  the  10  Geo.  4,  c.  exxiii. ;  and  its  bank  would  not 
have  burst  but  for  the  extreme  pressure  put  upon  it  by  the  wrongful  act  of  the  General 
Commissioners.  Suppose  an  act  of  parliament  required  that  every  wall  should  be 
built  a  brick  and  a  half  thick,  and  a  person  built  a  wall  perfectly  safe  but  only  one 
brick  thick,  and  another  person  purposely  drove  against  it  with  a  heavily  laden 
waggon,  whereby  it  [237J  was  thrown  down  and  a  passenger  injured  ;  if  a  jury  found 
that  the  same  damage  would  have  arisen  if  the  wall  had  been  built  a  brick  and  a  half 
thick,  that  would  not  be  damage  resulting  from  the  wall  being  too  thin,  but  from 
the  wrongful  act  of  driving  against  it.  So  here,  the  immediate  cause  of  the  damage 
was  the  wrongful  act  of  the  General  Commissioners,  which  occasioned  the  water  in 
the  delph  to  be  penned  back.  He  referred  to  Bartlett  v.  Baker  (ante,  p.  153). 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  the  defendants,  for  their  own  profit,  as  owners  of 
a  navigation,  have  undertaken  the  burthen  of  maintaining  a  delph  or  cut  for  the 
carrying  off  of  certain  water.  This  they  have  maintained  in  an  improper  manner, 
that  is  to  say  improper  in  the  sense  that  the  banks  of  it  were  not  sufiicient  to  resist 
the  water  they  could  contain,  such  insufficiency  being  owing  to  bad  construction.  It 
was  not  shewn  they  were  insufficient  to  hold  the  water  that  would  come  there  without 
that  wrongful  act  of  others  which  I  am  about  to  mention,  but  they  were  insufficient 
in  relation  thereto.  The  outlet  of  the  delph  was  in  a  certain  channel,  the  Commis- 
sioners for  the  management  of  which  were  bound  to  keep  it  of  certain  dimensions. 
They  did  not ;  and,  by  reason  thereof,  as  found  by  the  jury,  the  water  in  the  delph 
was  penned  back ;  possibly  even  water  flowed  from  below  into  it.  It,  consequently, 
rose  in  the  delph,  and,  owing  to  its  rising  and  to  the  defective  construction  of  the 
banks,  one  of  them  gave  way,  and  the  plaintifl['s  land  was  inundated  and  damaged. 
The  jury  further  found  that,  but  for  this  wrongful  conduct  of  the  Commissioners,  the 
mischief  would  not  have  happened.  The  defect,  however,  of  the  channel  in  which 
the  delph  had  [238]  its  outlet  was  not  of  recent  occurrence,  but  of  long  standing ; 
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and  on  former  occasions  the  water  had,  by  the  same  cause,  been  penned  up  and  rose 
in  the  delph.  Further,  there  was  nothing  in  the  weather  of  so  extraordinary  a 
character  that  the  defendants  were  not  bound  to  anticipate  it.  The  storm,  though 
unusual  and  extraordinary  in  a  sense,  yet  as  happening  once  in  a  year  or  few  years 
was  not  unusual. 

It  was  argued  for  the  plaintiflF  that  the  defendants  were  insurers,  that  is,  that  they 
for  their  purposes  had  the  delph  and  brought  the  water  there,  and  were  bound  to 
restrain  it.  It  is  not  necessary  to  decide  this,  as  we  think  they  are  liable  on  other 
grounds.  They  are  bound  to  maintain  a  sufficient  cut  or  delph.  The  sufficiency  of 
a  cut  depends  on  its  depth,  width,  fall  and  outlet,  as  compared  with  the  water  likely 
to  be  in  it.  Now  in  this  case  the  cut  was  not  sufficient  to  hold  the  water  likely  to 
be  in  it  owing  to  the  condition  of  its  outlet.  If  no  one  was  under  any  obligation  in 
relation  to  that  outlet  it  is  clear  the  cut  was  insufficient,  and  that  the  defendants 
would  be  responsible.  Are  they  less  so  because  there  is  an  obligation  in  others  as  to 
the  outlet  which  is  not  performed  1  We  think  not.  It  is  not  the  case  of  a  sudden 
wrong  done  by  others  in  stopping  up  the  outlet.  It  is  a  permanent,  long  continuing 
state  of  things,  which  it  was  the  duty  of  the  defendants  to  obviate  or  guard  against. 
Suppose  A.  has  a  drain  through  the  lands  of  B.  and  C,  and  C.  stops  up  the  inlet  into 
his  land  from  B.'s,  and  A.,  nevertheless  knowing  this,  pours  water  in  the  drain  and 
damages  B.,  surely  A.  is  liable  to  B.  The  present  case  may  be  tested  thus.  Suppose 
this  plaintiff  sued  the  General  Commissioners  for  this  damage,  could  they  not  truly 
say  they  had  not  caused  it  1  We  think  they  could.  They  would  say  the  proximate 
and  immediate  cause  was  the  defective  bank — and  it  was  so ;  and  so  the  defendants 
are  liable,  and  their  rule  must  be  discharged. 

Eule  discharged. 

[239]  The  Attorney  General  v.  Lord  Lilford.  June  8,  1864. — In  September, 
1860,  L.,  the  father  of  the  defendant,  became  beneficially  entitled  to  certain  real 
property  as  tenant  in  tail  in  possession,  and  in  November  of  the  same  year  he 
executed  a  disentailing  deed  and  limited  the  property  to  himself  in  fee.  He  died 
in  March  1861,  before  any  of  the  eight  half-yearly  instalments  of  succession  duty 
became  due,  having  by  his  will  bequeathed  the  property  to  the  defendant  for  life. 
— Held,  that  as  L.  was  competent  to  dispose  by  will  of  a  continuing  interest  in 
such  property,  by  the  21st  section  of  the  Succession  Duty  Act,  1853,  the  instal- 
ments unpaid  at  his  death  were  a  continuing  charge  on  such  interest,  and  payable 
by  the  defendant  as  owner  of  it  for  the  time  being.  Per  Martin,  B.,  Bramwell,  B., 
and  Channell,  B. ;  dissentiente  Pollock,  C.  B. 

[S.  C.  34  L.  J.  Ex.  44 ;  10  Jur.  (N.  S.)  1081.] 

Information  in  equity  by  the  Attorney  General  (so  far  as  material)  as  follows : — 

1.  The  object  of  this  information  is  to  obtain  payment  of  duty  claimed  on  behalf 
of  the  Crown  in  respect  of  the  succession  of  the  defendant's  late  father,  Thomas 
Atherton,  Lord  Lilford,  deceased,  in  the  real  property  comprised  in  the  will  and  settle- 
ment hereinafter  respectively  sUited.  The  defendant  is  now  tenant  foi-  life  in  posses- 
sion of  this  property  under  his  said  late  father's  will.  The  question  for  consideration 
is,  whether,  upon  the  death  of  the  late  Lord  Lilford,  the  duty  upon  his  succession 
ceased  to  be  payable,  or  whether  it  is  a  continuing  charge  upon  the  real  property  in 
respect  of  which  it  is  claimed,  and  which  is  now  in  the  possession  of  the  defendant. 

2.  Peter  Legh,  late  of  liyme,  in  the  county  of  Chester,  Esquire  (hereinafter 
referred  to  as  the  testator),  by  will,  dated  the  9th  day  of  October,  1787,  and  duly 
executed  and  attested,  devised  all  his  manors  or  lordships,  or  reputed  manors  or 
lordships,  of  Bratherton,  otherwise  Bretherton,  and  Tarlton,  in  the  county  of  Lancaster, 
with  their  appurtenances,  and  all  his  messuages,  tenements,  lands,  rents,  and  heredita- 
ments in  Bratherton,  otherwise  Bretherton,  and  Tarlton  aforesaid,  or  either  of  them, 
late  the  estates  of  Henrietta  Maria  Legh  his  late  mother,  with  their  appurtenances, 
unto  Legh  Master,  Esquire,  the  Reverend  Legh  Hoskin  and  Kichard  Orford,  gentlemen, 
their  executors,  administrators  and  assigns,  for  the  term  of  500  years,  upon  [240]  the 
trusts  therein  mentioned,  and  subject  thereto,  and  to  the  trusts  thereof,  the  testator 
devised  the  said  hereditaments  to  his  grandson  George  Anthony  Keck,  youngest  son 
of  his  daughter  Elizabeth  Keck,  during  his  life,  with  a  limitation  to  a  trustee  during 
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the  life  of  the  said  George  Anthony  Keck  to  preserve  the  contingent  remainders,  with 
remainder  to  the  first  and  every  other  son  of  the  said  George  Anthony  Keck  succes- 
sively, according  to  seniority  in  tail  male  (and  after  several  intervening  limitations 
which  determined  in  the  lifetime  of  George  Anthony  Keck),  with  remainder  to  the 
testator's  grandaughter  Henrietta  Atherton  during  her  life,  with  a  limitation  to  a 
trustee  during  her  life,  to  preserve  the  contingent  remainders,  with  remainder  to  the 
first  son  of  his  said  granddaughter,  Henrietta  Atherton,  in  tail  male  with  remainders 
over. 

3.  By  a  codicil,  dated  the  28th  day  of  May,  1791,  the  testator  revoked  the  devise 
by  his  said  will  of  the  said  premises  in  Bratherton,  otherwise  Bretherton,  and  Tarlton, 
and  thereby  devised  all  the  said  hereditaments  unto  his  sister  Ann  Legh,  her  heirs 
and  assigns,  for  ever. 

4.  The  testator  died  on  the  20th  day  of  May,  1792,  without  having  revoked  or 
altered  his  said  will,  except  so  far  as  the  same  was  altered  by  the  said  codicil,  and 
without  having  revoked  or  altered  the  said  codicil. 

5.  By  indentures  of  lease  and  release  (herein  referred  to  as  "  the  settlement,") 
dated  respectively  the  13th  and  14th  days  of  July,  1792,  and  made  between  the  said 
Ann  Legh  (spinster),  of  the  one  part,  and  the  said  Legh  Master  and  Legh  Hoskins 
Master,  of  the  other  part,  the  said  Ann  Legh  conveyed  unto  the  said  Legh  Master 
and  Legh  Hoskins  Master,  and  their  heirs,  the  said  several  manors  or  lordships,  or 
reputed  manors  or  lordships,  of  Bratherton,  otherwise  Bretherton,  and  Tarlton,  and 
all  the  messuages,  tenements,  lands,  rents  and  hereditaments  which,  in  and  [241]  by 
the  said  codicil,  were  devised  unto  the  said  Ann  Legh  and  her  heirs,  as  hereinbefore 
stated,  with  their  appurtenances,  to  hold  the  same  unto  the  said  Legh  Master  and 
Legh  Hoskins  Master,  and  their  heirs,  to,  for,  and  upon  the  like  uses,  upon  the  same 
trusts,  and  subject  to  the  like  term  of  years,  charges,  and  penalties  as  were  mentioned 
and  contained  in  the  said  will,  and  for  the  purposes  therein  mentioned,  or  such  part 
and  so  many  of  the  said  trusts  as  were  still  existing  and  capable  of  taking  eff"ect. 

6.  George  Anthony  Keck,  the  first  tenant  for  life  under  the  said  will,  died  on  the 
4th  day  of  September,  1860,  without  issue. 

(The  case  then  stated  the  deaths  of  three  other  tenants  for  life  under  the  above 
mentioned  intervening  limitations.) 

10.  The  testator's  granddaughter,  Henrietta  Atherton,  in  the  year  1797,  inter- 
married with  the  Honourable  Thomas  Powys,  who  afterwards  became  Lord  Lilford, 
and  she  died  on  the  11th  day  of  August,  1820,  and  the  defendant's  late  father,  Thomas 
Atherton,  Lord  Lilford,  was  the  first  son  of  that  marriage. 

11.  Upon  the  death  of  the  said  George  Anthony  Keck,  in  the  month  of  September, 
1860  (being  after  the  time  appointed  for  the  commencement  of  "The  Succession  Duty 
Act,  1853/'),  the  said  Thomas  Atherton,  Lord  Lilford,  by  reason  of  the  dispositions 
made  by  the  before  stated  will  and  settlement,  became  beneficially  entitled  to  the 
real  property  comprised  therein,  as  tenant  in  tail  male  in  possession ;  and  he  became 
chargeable  with  succession  duty  in  respect  of  the  property  to  which  he  became  entitled 
under  the  said  will,  at  the  rate  of  11.  per  cent.,  and  in  respect  of  the  property  to  which 
he  became  entitled  under  the  said  settlement  at  the  rate  of  31.  per  cent. 

12.  By  an  indenture,  dated  the  5th  day  of  November,  1860,  and  made  between 
the  said  Thomas  Atherton,  Lord  [242]  Lilford,  of  the  one  part,  and  Henry  Goodford, 
Esquire,  of  the  other  part  (and  which  was  duly  enrolled  in  Chancery  pursuant  to  the 
Act  for  the  Abolition  of  Fines  and  Kecoveries),  after  reciting  the  said  will  and  settle- 
ment, and  otherwise  as  or  to  the  eifect  hereinbefore  stated :  It  is  witnessed  that  in 
order  to  defeat  the  estate  in  tail  male  of  the  said  Thomas  Atherton,  Lord  Lilford,  in 
the  manors  and  other  hereditaments  thereinafter  referred  to,  and  all  estates,  rights, 
interests  and  powers  to  take  effect  after  the  determination  or  in  defeazance  of  such 
estate  in  tail  male,  and  to  limit  the  inheritance  thereof  to  the  use  of  the  said  Thomas 
Atherton,  Lord  Lilford,  in  fee  simple,  he  the  said  Thomas  Atherton,  Lord  Lilford, 
did  thereby  grant  and  confirm  unto  the  said  Henry  Goodford  and  his  heirs  all  and 
singular  the  said  several  manors  or  lordships,  or  reputed  manors  or  lordships,  of 
Bratherton,  otherwise  Bretherton,  and  Tarlton,  and  all  and  every  the  messuages, 
tenements,  lands,  rents  and  hereditaments,  which  in  and  by  the  said  thereinbefore 
mentioned  codicil  were  devised  to  the  said  Ann  Legh  as  aforesaid,  and  all  other,  if 
any,  the  manors,  messuages,  tithes,  cottages,  lands,  and  other  hereditaments,  of  which 
the  said  Thomas  Atherton,  Lord  Lilford,  was  tenant  in  tail  male,  by  virtue  of  the 
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said  thereinbefore  mentioned  indenture  and  will  or  either  of  them,  together  with 
all  their  rights,  members  and  appurtenances,  and  all  the  estate,  right,  title, 
possibility,  claim,  and  demand,  at  law  and  in  equity,  of  him  the  said  Thomas 
Atherton,  Lord  Lilford,  in,  to,  and  upon  the  same  hereditaments  and  premises :  To 
have  and  to  hold  the  said  manors  or  lordships,  messuages,  lands,  hereditaments,  and 
all  other  the  premises  thereinbefore  expressed  to  be  thereby  granted  unto  the  said 
Henry  Goodford  and  his  heirs,  to  the  use  of  the  said  Thomas  Atherton,  Lord  Lilford, 
his  heirs  and  assigns,  for  ever. 

[243]  13.  The  said  Thomas  Atherton,  Lord  Lilford,  died  on  the  1 5th  day  of  March, 
1861,  being  competent  to  dispose  by  will  of  a  continuing  interest  in  the  property  to 
which  he  succeeded  upon  the  death  of  the  said  George  Anthony  Keck  as  before  stated, 
and  having  in  fact  by  will  dated  the  24th  day  of  February,  1841,  devised  all  the 
manors,  Jands,  tenements  and  hereditaments  in  the  counties  of  Northampton  and 
Lancaster,  or  elsewhere  in  Great  Britain,  of  or  to  which  he  was  seized  or  entitled  in 
fee  simple  in  possession,  reversion,  or  remainder,  and  the  appurtenances  thereof,  to 
the  use  of  his  eldest  son  the  above  named  defendant,  and  his  assigns,  during  his  life, 
with  limitations  over ;  and  the  defendant  is  now  in  possession  of  the  said  property  by 
virtue  of  such  will. 

14.  The  said  Thomas  Atherton,  Lord  Lilford,  died  before  any  one  of  the  eight 
half-yearly  instalments  of  duty  payable  in  respect  of  his  succession  had  become  due, 
and  in  answer  to  applications  made  to  his  son  and  successor,  the  above  named  defen- 
dant, for  payment  of  such  of  the  said  instalments  as  have  or  would  have  since  become 
due,  the  defendant  declines  to  pay  the  same,  or  any  part  thereof,  alleging  that  upon 
the  death  of  his  father,  the  said  Thomas  Atherton,  Lord  Lilford,  all  of  the  said 
instalments  ceased  to  be  payable  ;  whereas  the  Attorney  General  insists  that  all  the 
said  instalments  are  a  continuing  charge  on  the  property  in  respect  of  which  the  same 
are  claimed,  and  that  such  instalments  are  payable  by  the  defendant  as  the  owner  for 
the  time  being  of  such  property. 

The  information  prayed  (inter  alia)  that  it  might  be  declared  that  the  defendant's 
late  father  Thomas  Atherton,  Lord  Lilford,  was  chargeable  with  succession  duty  in 
respect  of  the  real  property  to  which,  upon  the  death  of  the  said  George  Anthony 
Keck,  he  became  beneficially  entitled  in  possession  by  reason  of  the  dispositions  [244] 
made  by  the  hereinbefore  stated  will  and  settlement  respectively.  And  that  it  might 
be  further  declared  that  such  duty  did  note  ease  to  be  payable  upon  his  death,  but 
that  the  same  is  a  continuing  charge  on  his  interest  in  the  real  property  in  respect 
whereof  the  same  is  payable ;  and  that  the  defendant,  as  the  owner  for  the  time  being 
of  such  interest,  is  liable  to  pay  the  same. 

The  defendant,  by  his  answer,  admitted  the  above  facts. 

The  Attorney  General,  the  Solicitor  General,  TiOcke  and  Hanson  argued  for  the 
Crown  (June  6).  The  question  is,  whether,  if  a  tenant  in  tail  liable  to  succession  duty 
bars  the  entail,  and,  having  by  his  will  disposed  of  the  fee,  dies  before  the  instalments 
of  duty  become  due,  the  duty  ceases  or  is  a  continuing  charge  on  the  property,  payable 
by  the  owner  for  the  time  being.  That  depends  on  the  construction  of  the  21st  and 
42nd  sections  of  "The  Succession  Duty  Act,  1853"  (16  &  17  Vict.  c.  51).  The  42nd 
section  provides  that  "the  duty  imposed  by  this  Act  shall  be  a  first  charge  on  the 
interest  of  the  successor,  and  of  all  persons  claiming  in  his  right,  in  all  the  real 
property  in  respect  whereof  such  duty  shall  be  assessed."  So  that  if  a  successor  dies, 
leaving  by  will  a  continuing  interest  in  his  property,  the  succession  duty  unpaid  by 
him  remains  a  charge  upon  the  interest  taken  under  him.  If  that  section  haid  stood 
alone  the  matter  would  have  been  free  from  doubt.  The  21st  section,  which  defines 
the  mode  of  valuing  the  interest  of  a  successor,  and  requires  the  duty  to  be  paid  by 
certain  instalments,  provides  "  that  if  the  successor  shall  die  before  all  such  instalments 
shall  have  become  due,  then  any  instalments  not  due  at  his  decease  shall  cease  to  l)e 
payable,  except  in  the  case  of  a  successor  who  shall  have  been  competent  to  dispose 
by  will  of  a  continuing  interest  in  such  property,  in  which  case  the  instal-[246]-ments 
unpaid  at  his  death  shall  be  a  continuing  charge  on  such  interest,  in  exoneration  of 
his  other  property,  and  shall  be  payable  by  the  owner  for  the  time  being  of  such 
interest."  This  legislation  is  in  conformity  with  the  general  analogy  of  the  law.  If 
a  tenant  in  tail  dies  without  barring  the  entail,  the  remainder-man  does  not  come  in 
under  him,  but  by  title  paramount,  and  consequentl}'  takes  the  estate  free  from  the 
judgment  debts  of  the  tenant  in  tail ;  but  if  the  tenant  in  tail  bars  the  entail  and 
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disposes  of  the  fee  by  will,  his  judgment  debts  become  a  charge  upon  the  estate.  The 
principle  to  be  collected  from  the  10th  and  42nd  sections  is,  that  duty  is  chargeable 
upon  the  whole  interest  of  the  successor  and  of  every  one  claiming  under  him ;  but 
if  the  successor  dies  without  leaving  any  continuing  interest,  the  property  is  not 
bound  in  the  hands  of  a  person  who  does  not  take  under  him.  The  words  in  the 
21st  section,  "if  the  successor  shall  die  before  all  such  instalments  shall  have  become 
due,"  relate  to  the  time  of  his  death,  and  if  at  that  time  any  instalments  are  not  due^ 
they  cease  to  be  payable,  unless  he  shall  then  be  competent  to  dispose  by  will  of  a 
continuing  interest  in  the  property.  This  point  was  in  some  measure  anticipated  by 
the  counsel  for  the  Crown  in  The  Attoituy  General  v.  Uallett  (2  H.  &  N.  368,  373), 
where  it  was  held  that  the  words  "competent  to  dispose  by  will  "had  reference  to 
the  interest  in  the  property,  and  not  to  the  personal  capacity.  There  Pollock,  C.  B., 
said  that,  "assuming  the  successor  was  capable  of  making  a  will,  and  competent  to 
dispose  of  a  continuing  interest,  that  portion  of  the  duty  which  is  unpaid  at  his  death 
was  intended  to  be  charged  on  the  interest  which  passed  to  the  person  next  in 
succession."     They  also  referred  to  1  &  2  Viet.  c.  110,  ss.  II,  13. 

Mellish  and  J.  Brown,  for  the  defendant.  The  only  ques-[246]-tion  is,  whether 
the  words  in  the  21st  section,  "a  successor  who  shall  have  been  competent  to  dispose 
by  will,"  mean  competent  at  the  time  of  his  death  or  at  the  time  of  his  succession. 
If  the  words  mean  "  competent  to  dispose  by  will  at  the  time  of  his  death,"  it  will 
follow  that,  where  a  tenant  in  tail  acquires  the  remainder  either  by  purchase  or  gift, 
the  instalments  of  duty  not  due  at  his  death  will  be  a  continuing  charge  on  the  estate. 
Such  a  consequence  could  never  have  been  contemplated.  All  difficulty  is  removed 
by  construing  the  words,  "competent  to  dispose  by  will  at  the  time  of  his  succession." 
[Pollock,  C.  B.  It  is  conceded  that  a  tenant  in  tail,  who  might  at  any  moment 
convert  his  estate  tail  into  a  fee,  but  dies  without  executing  a  disentailing  deed,  does 
not  pay  duty  on  the  whole  benefit  which  he  received.  Suppose  an  estate  is  bequeathed 
to  A.  for  life  with  power  to  dispose  of  the  fee  by  his  will.]  If  he  executed  the  power, 
the  case  would  be  within  the  4th  section.  [Bramwell,  B.  Suppose  a  devise  to  A.  for 
life,  with  remainder  in  fee  to  B.  his  eldest  son,  and  the  father  buys  his  son's  estate 
and  bequeaths  it  to  him,  and  dies  before  any  instalments  on  his  succession  are  due ; 
according  to  the  argument  for  the  Crown  the  son  would  be  liable  to  pay  two  succession 
duties,  whereas  if  his  father  had  not  bought  his  estate  and  left  it  to  him,  he  would 
only  have  been  chargeable  with  one  duty.  Again,  suppose  a  successor  to  an  estate 
in  fee  simple,  before  any  instalments  became  due,  settled  the  estate  on  himself  for 
life,  with  remainder  to  his  son  in  fee,  and  then  died,  would  the  Crown  admit  that  he 
was  not  competent  to  dispose  by  will  of  a  continuing  interest  in  the  property  1]  No 
doubt  if  the  21st  section  be  thus  read,  "a  successor  who  shall  at  the  time  of  his  death 
have  been  competent  to  dispose  by  will  of  a  continuing  interest  in  such  property," 
it  will  follow  that  if  a  tenant  for  life  acquires  the  fee  and  dies,  the  unpaid  instalments 
will  be  a  continuing  charge  on  the  property,  but  if  a  tenant  in  fee  [247]  settles  on 
himself  an  estate  for  life  only,  instalments  not  due  at  his  death  will  cease  to  be  payable. 
The  42nd  section  throws  little  light  on  the  subject ;  but  its  meaning  is  that  the  duty 
shall  be  a  first  charge  on  the  interest  which  the  successor  acquires  by  the  succession. 
The  woi'ds  in  the  21st  section,  "continuing  interest  in  such  property,"  have  reference 
to  "  the  interest  of  every  successor,"  mentioned  in  the  commencement  of  the  section. 
It  is  evident  that  the  duty  is  chargeable  on  that  interest  which  a  successor  takes  by 
way  of  succession,  without  regard  to  any  subsequent  enlargement  of  the  interest  by 
purchase  or  otherwise  ;  because  the  first  instalment  is  to  be  paid  within  twelve  months 
after  the  successor  has  become  entitled  to  the  beneficial  enjoyment  of  the  property. 
That  is  rendered  manifest  by  the  case  of  a  succession  to  an  estate  for  years,  for  there 
the  duty  would  be  assessed  on  the  term  only.  [Martin,  B.  The  word  "  property  " 
throughout  that  section  means  the  corpus.  For  a  long  pei'iod  the  policy  of  the  legis- 
lature, in  the  imposition  of  duty  under  the  revenue  laws,  has  been  to  make  the  duty 
a  burthen  on  the  subject-matter  charged.  Bearing  that  in  mind,  is  not  the  meaning 
of  the  21st  section  this:  the  duty  is  imposed  on  something  of  value,  but  primarily 
without  regard  to  the  interest  or  estate ;  then  the  Act  says  that  if  the  duty  is  imposed 
in  respect  of  a  life  estate  and  the  tenant  for  life  dies  before  all  the  instalments  become 
due,  they  shall  cease  to  be  payable.  Then  comes  an  exception ;  "  in  the  case  of  a 
successor"  (that  is  the  debtor  in  fact)  "who  shall  have  been  competent  to  dispose  by 
will  of  a  continuing  interest  in  such  property ; "  and  inasmuch  as  he  has  the  absolute 
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controul  over  it,  if  he  dies  without  making  a  will  it  descends  to  his  heir,  if  he  disposes 
of  it  by  will  the  devisee  takes  it,  charged  with  the  payment  of  the  instalments  unpaid 
at  the  death  of  the  successor.]  If  so,  the  defendant  would  be  chargeable  [248]  with 
two  duties,  one  on  his  own  succession,  the  other  on  the  succession  of  his  father. 
[Martin,  B.  He  takes  the  estate  charged  with  a  debt  which  his  father  was  liable  to 
pay.  It  is  the  same  as  if  his  father  had  mortgaged  the  estate.  Pollock,  C  B.  Suc- 
cession duty  is  not  a  tax  on  the  value  of  the  property  devised  or  inherited,  as  legacy 
or  probate  duty  is,  but  a  tax  on  the  annual  enjoyment  conferred.  The  amount  of 
duty  is  the  same  upon  a  succession  to  an  estate  for  life  and  an  estate  in  fee  simple ; 
but  as  the  duty  is  payable  by  instalments,  a  tenant  for  life  only  pays  provided  he 
lives  until  the  instalments  are  due;  but  in  the  case  of  a  fee  simple  the  duty  is  a  debt 
absolute,  whether  the  successor  lives  or  not.  Then  suppose  a  tenant  for  life  acquires 
the  remainder  by  devise,  does  that  which  was  a  debt  depending  on  the  contingency 
of  his  life  become  a  debt  absolute  in  consequence  of  the  act  of  some  other  person?] 
Under  the  construction  contended  for  on  the  part  of  the  Crown  the  same  property 
might  be  charged  with  three  duties;  for  instance,  if  a  successor  to  an  estate  for  years 
afterwards  acquired  an  estate  for  life,  and  then  the  remainder  in  fee  was  bequeathed 
to  him. 

The  Attorney  General  replied. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered : — 

Martin,  B.  The  judgment  which  I  am  about  to  deliver  is  that  of  my  brother 
Channell  and  myself. 

In  September,  1860,  the  late  Lord  Lilford  became  entitled  as  tenant  in  tail  in 
possession  to  certain  real  property,  and  became  chargeable  to  succession  duty.  In 
November  of  the  same  year,  he  executed  a  disentailing  deed,  and  limited  [249]  the 
property  to  himself  in  fee.  He  died  in  March,  1861,  having  by  his  will  devised  the 
property  to  the  defendant  for  life,  who  is  now  in  possession  of  it.  At  the  time  of  his 
death,  none  of  the  eight  half-yearly  instalments  of  duty  payable  in  respect  of  his 
succession  duty  had  become  payable.  The  defendant  has  refused  to  pay  them,  and 
this  information  has  been  brought  to  compel  payment,  the  Attorney  General  insisting 
that  they  were  a  continuing  charge  on  the  testator's  interest  at  the  time  of  his  death 
and  payable  by  the  defendant  as  owner  for  the  time  being  of  such  interest.  We  think 
the  Attorney  General  is  entitled  to  judgment. 

The  question  depends  upon  the  true  construction  of  the  21st  section  of  the  Succes- 
sion Duty  Act,  16  &  17  Vict.  c.  51.  By  the  42nd  section  the  duty  is  declared  to  be  a 
first  charge  on  the  interest  of  the  successor  and  of  all  persons  claiming  in  his  right. 
And  by  the  21st  section,  the  interest  of  the  successor  in  real  property  shall  be  con- 
sidered to  be  the  value  of  an  annuity  equal  to  the  annual  value  of  such  property,  to 
be  valued  according  to  the  table  in  the  schedule,  and  the  duty  chargeable  thereon 
(that  is  on  the  interest  of  the  successor)  shall  be  paid  by  eight  half-yearly  instalments, 
but  there  is  a  proviso  that,  if  the  successor  shall  die  before  the  instalments  shall 
become  due,  the  instalments  not  due  at  his  decease  shall  cease  to  be  payable  except 
in  the  case  of  a  successor  who  shall  have  been  competent  to  dispose  by  will  of  a 
continuing  interest  in  such  property.  The  word  property  in  the  section  means  the 
thing,  that  is,  the  land  or  hereditaments  in  respect  of  which  the  duty  is  charged. 
This  is  clear  as  well  from  the  21st  section  itself  as  the  interpretation  clause,  and  not 
only  was  the  late  Lord  Lilford  competent  to  dispose  by  will  of  a  continuing  interest 
in  the  property,  but  he  actually  did  so,  and  the  defendant  was  the  object  of  his  bounty. 
We  think  that  this  brings  the  case  within  the  [250]  exception  engrafted  on  the  proviso, 
and  the  consequence  follows  as  declared  in  the  section,  viz.,  "that  the  instalments 
unpaid  at  his  death  were  and  are  a  continuing  charge  upon  his  interest,  and  are 
payable  by  the  defendant,  who,  for  the  time  being,  is  the  owner  of  such  interest." 

It  was  argued  that  the  defendant  was  by  such  construction  compelled  to  pay  two 
succession  duties,  one  his  own,  the  other  the  testator's.  This  is  a  fallacy,  he  is  liable 
of  course  to  pay  his  own  succession  duty,  properly  so  called,  but  what  he  is  now 
required  to  pay  is  a  charge  or  debt  of  a  testator  who  was  the  owner  in  fee  simple  of 
the  land  devised  to  him,  and  we  think  that  not  merely  does  the  21st  section  of  the 
statute  impose  the  liability,  but  that  reason  and  good  sense  and  the  spirit  of  the  Act 
concur.     'The  testator  was  liable  to  the  duty.     Had  be  been  merely  tenant  for  life, 
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and  died  within  the  four  years  the  instalments  unpaid  would  have  ceased  to  be  payable, 
but  he  was  owner  in  fee,  and  why  should  not  his  fee  simple  interest  be  liable  to  his 
debts  1  Cases  were  put  of  a  tenant  for  life  and  a  tenant  for  years  purchasing  the 
reversion  in  fee.  We  do  not  think  there  would  be  any  very  great  difficulty  in  arriving 
at  a  correct  conclusion  in  such  cases,  but  for  the  present  it  is  sufficient  to  say  that 
this  case  is  a  devise  by  will  by  an  owner  of  a  fee  simple  acquired  by  his  own  act. 

Bramwell,  B.  In  this  case  it  is  clear  that,  but  for  the  latter  part  of  section  21, 
the  duty  claimed  would  be  due — due  from  the  deceased  Lord  Lilford,  and  payable  at 
least  out  of  his  assets.  The  question  then  is,  if  that  part  of  the  section  causes  it  not 
to  be  due,  or,  if  due,  not  a  charge  on  the  present  defendant,  or  the  estate  he  has  taken. 
Now  it  is  not  easy  to  understand  the  reason  of  the  enactment  in  question.  The  statute 
has  imposed  a  duty  on  successions,  or  on  real  property  on  successions  to  it.  It  has 
therefore  [251]  very  fairly  and  reasonably  taken  each  successor's  interest  to  be  taxed 
as  not  greater  than  a  life  interest,  because  on  his  death  there  is  another  taxable  succes- 
sion. If  land  is  devised  to  A.  for  life,  on  his  death  it  is  subject  to  a  fresh  succession 
duty ;  so  it  is  if  it  is  devised  to  him  in  fee.  Then,  to  estimate  what  shall  be  paid,  the 
value  of  his  interest  is  taken  to  be  the  value  of  an  annuity  equal  to  the  annual  value 
of  the  property  for  his  life.  It  is  then  assessed  and  found  for  better  or  worse,  but  for 
his  convenience  it  is  made  payable  by  instalments.  This  being  the  principle  on  which 
the  legislature  has  proceeded,  it  is  difficult  to  see  why  the  successor  to  a  life  interest  is 
relieved  from  unpaid  instalments  if  he  dies  before  they  are  due,  but  not  so  the  successor 
to  a  fee.  Nor  is  it  easy  to  see  why,  if  either  successor  lives  four  years  and  a  half,  he 
pays  all  the  instalments  without  return,  and  no  more  if  he  lives  fifty  years,  but  has  an 
abatement  if  he  lives  under  four  and  a  half  years.  Further,  the  language  of  the 
exception  to  the  proviso  is  remarkable.  It  means,  I  suppose,  to  say,  first,  that  the 
instalments  shall  be  payable ;  secondly,  that  they  shall  be  a  continuing  charge  on  the 
successor's  interest ;  thirdly,  that  his  other  property  is  to  be  exonerated ;  fourthly,  that 
the  owner  of  the  land  shall  pay  the  duty.  The  first  is  enacted  by  implication  only ; 
whether  the  last  proviso  exonerates  the  first  successor's  executors  may  be  a  question, 
or  if  it  makes  the  next  successor  liable  beyond  his  interest ;  so  what  would  be  com- 
prehended by  the  words  a  "  continuing  interest "  may  be  doubtful.  However,  there 
is  the  enactment,  and  it  seems  to  me  clear  that  whatever  the  proviso  may  free,  the 
exception  to  that  proviso  makes  the  owner  of  the  property  in  respect  of  which  the 
succession  duty  was  due,  liable  for  it,  at  least  to  the  extent  of  his  interest,  when  the 
first  successor  "  shall  have  been  competent  to  dispose  by  will  of  a  continuing  interest 
in  such  property." 

[252]  The  question  then  is,  was  the  defendant's  father  so  competent  1  I  agree 
with  the  Attorney  General  that  this  particular  case  must  be  decided,  that  difficult 
cases  may  be  suggested  which  must  be  met  as  they  arise.  Now  I  think  Lord  Lilford 
was  so  competent.  In  fact  he  did  it.  He  did  dispose  by  will  of  a  continuing 
interest.  No  doubt  a  preliminary  step,  the  disentailing  deed,  was  necessary ;  but 
that  step  was  also  in  his  competency,  depending  solely  on  his  pleasure  whether  or  no 
it  should  be  taken.  In  Lwd  Saltoun  v.  The  Advocate  General  (.3  Macqueen,  671),  Lord 
Campbell  said,  and  justly,  that  this  statute  being  applicable  to  the  whole  kingdom 
the  technicalities  of  the  laws  of  England  and  Scotland,  where  they  differed,  must 
be  disregarded,  and  the  language  of  the  legislature  must  be  taken  in  a  popular 
sense.  And  can  it  be  doubted  that  in  popular  language  Lord  Lilford  was  com- 
petent to  dispose  by  will  of  a  continuing  interest  in  this  property  1  Again,  in  Lord 
Braybrook's  case,  the  House  of  Lords  held  that  the  estate  tail,  though  technically  ended 
upon  a  resettlement  of  the  estates,  in  reality  for  the  purposes  of  the  succession  duty 
continues :  See  per  Lord  Kingsdown  (9  H.  L.  181),  and  see  Attm-my  General  v.  Floyer 
(id.  477).  For  these  reasons,  and  on  these  authorities,  I  think  the  Crown  entitled  to 
judgment. 

Pollock,  C.  B.  I  regret  very  much  that  I  am  unable  to  come  to  the  same  con- 
clusion as  my  learned  brothers,  and  the  rather  because  the  claim  of  the  Crown 
seems  very  reasonable,  inasmuch  as  the  difference  between  an  estate  tail  and  an 
estate  in  fee  seems  to  be  (for  the  purpose  of  this  question)  scarcely  more  than  technical. 
And  not  only  is  the  claim  of  the  Crown  reasonable,  but  the  language  of  the  21st 
section  (upon  the  true  construction  of  which  the  [253]  judgment  of  the  Court  ought 
to  depend),  certainly,  without  doing  any  violence  to  it,  may  fairly  be  read  so  as  to 
support  the  claim. 
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But  in  construing  the  •21st  section  of  the  Act,  we  are  bound  to  look,  not  merely 
at  the  case  before  us,  but  at  other  cases  which  may  arise,  and  (assuming  the  construc- 
tion to  be  doubtful)  to  put  such  a  construction  as  will  be  uniform  and  consistent  with 
reference  to  all  the  cases  that  may  come  before  us  for  decision. 

The  claim  of  the  Crown  is  in  amount  and  in  time  of  payment  precisely  the  same 
for  a  succession  to  an  estate  in  fee  simple,  or  to  an  estate  tail,  or  an  estate  for  life, 
and  provided  they  all  live  according  to  the  expectation  of  life,  that  is  (unless  the 
tenant  in  tail  or  tenant  for  life  prematurely  dies)  they  all  pay  exactly  the  same 
succession  duty  ;  the  only  difference  between  them  is,  that  tenant  for  life  and  tenant 
in  tail  pay  the  instalments  only  which  come  due  while  they  live.  But  in  the  event 
of  the  death  of  the  tenant  in  fee  before  all  the  instalments  are  paid  (the  claim  upon 
whom  seems  to  have  been  considered  as  a  debt  due  to  the  Crown  whether  he  lived  or 
died),  the  unpaid  instalments  continue  to  be  a  charge  on  the  estate,  not  on  his  pro- 
perty generally,  but  on  his  interest  in  the  estate  which  gave  rise  to  the  claim  for 
succession  duty.  The  difference  between  a  tenant  in  tail  and  a  tenant  in  fee  is  how- 
ever not  purely  technical.  The  tenant  in  tail  may,  by  executing  a  disentailing  deed, 
acquire  the  fee  absolutely,  but  then  he  must  be  of  full  age,  or  he  cannot  execute  such 
a  deed  at  all,  and  he  must  be  in  possession  long  enough  for  the  preparation  and 
execution  of  the  deed ;  and  supposing  him  to  have  executed  such  a  deed,  and  to 
have  thereby  acquired  the  fee  and  become  competent  to  dispose  by  will  of  a  con- 
tinuing interest  in  the  property,  is  he,  within  the  expression  of  the  21st  section, 
"  a  [254]  successor  who  shall  have  been  competent,"  &c.  ?  because  he  has  undoubtedly 
become  so. 

Now,  if  in  the  case  of  tenant  in  tail  (acquiring  the  fee  by  executing  a  disentailing 
deed)  we  read  the  words  of  the  21st  section  as  if  they  had  been,  "shall  have  been 
competent  or  shall  have  become  competent,"  in  other  words,  if  we  construe  the  21st 
section  so  as  to  include  a  successor  who,  after  the  succession,  becomes  competent  to 
dispose  by  will  of  a  continuing  interest,  we  must  construe  it  in  the  same  way  in  all 
eases,  and  we  must  construe  it  in  the  same  way  if  the  successor  was  merely  tenant 
for  life,  the  remainder  going  to  some  other  person,  and  the  tenant  for  life  acquiring 
the  remainder  by  purchase  or  under  the  will  of  the  person  entitled  to  it.  Referring 
to  these  and  similar  cases  which  might  be  put,  I  think  the  reasonable  and  true  con- 
struction of  the  whole  Act  is,  that  with  respect  to  a  particular  succession  the  liability 
of  the  successor  and  the  claim  of  the  Crown  are  fixed  and  settled  by  the  state  of 
things  existing  at  the  time  the  succession  takes  place,  and  cannot  be  altered  by  the 
subsequent  acts  of  the  successor  himself,  or  of  any  other  person. 

I  do  not  know  what  would  have  been  the  opinion  of  my  learned  brothers  in  the 
case  of  tenant  for  life  acquiring  the  fee  by  purchasing  the  remainder,  or  by  its  being 
devised  to  him,  or  by  its  descending  upon  him  in  consequence  of  the  death  of  inter- 
mediate heirs.  In  the  latter  case  there  would  be  some  apparent  ground  for  contending 
that  the  charge  should  be  continuing,  otherwise  he  would  succeed  to  a  remainder  for 
which  he  would  pay  no  succession  duty.  But  the  explanation  of  this  is  that,  by  the 
21st  section,  the  interest  is  to  be  valued  according  to  certain  tables  and  by  certain 
rules,  which  make  the  value  of  a  remainder  after  a  man's  own  life  worth  nothing  at 
all.  Now  I  think  it  is  [255]  clear  that  the  words  in  the  21st  section,  viz.,  "a  successor 
who  shall  have  been  competent  to  dispose  by  will  of  a  continuing  interest,"  &c.,  may 
mean  (as  no  time  is  mentioned)  either  at  the  time  when  he  became  successor  or  at  any 
subsequent  time.  The  latter  mode  of  construing  the  words  gives  to  them  the  same 
effect  as  if  the  language  had  been  "  who  shall  have  been  competent,  or  who  shall  have 
(subsequently  to  the  succession)  become  competent"  &c. ;  and  if  these  words  had  been 
used,  there  could  have  been  no  doubt  our  judgment  must  have  been  for  the  Crown. 
The  former  mode  gives  to  the  language  the  same  effect  as  if  it  had  been,  "  except  in 
the  case  of  a  successor  who  shall  have  been  (at  the  time  of  his  becoming  successor) 
competent,"  i^c. ;  and  had  these  words  been  used  there  would  have  been  no  doubt  the 
other  way,  and  our  judgment  must  have  been  for  the  defendant.  If  the  inquiry  be, 
which  of  these  interpolations  is  the  least  violent,  I  own  I  should  decide  in  favour  of 
the  latter ;  but  I  think  a  successor  is  spoken  of  with  reference  to  the  precise  time 
when  he  became  successor,  and  not  to  the  subsequent  period  after  he  has  actually 
succeeded,  and  in  one  sense  may  be  said  to  have  ceased  to  be  a  successor ;  and  I  think 
A  uniform,  consistent  and  just  construction  of  the  words  of  the  21st  section  would 
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lead  to  a  judgment  for  the  defendant,  but  as  a  majority  of  the  Court  is  of  a  different 
opinion,  the  judgment  must  be  for  the  Crown. 
Judgment  for  the  Crown. 

[256]  Williams  v.  Jones,  June  11,  1864. — The  gratuitous  loan  of  a  shed  for  a 
particular  purpose  bears  no  analogy  to  a  bailment  of  personal  chattels,  but  is  a 
mere  licence  to  use  the  shed,  revocable  at  any  time.  The  plaintiff  lent  his  shed 
to  the  defendant  to  make  therein  a  sign-board,  and  i).,  a  carpenter  employed  by 
the  defendant,  lighted  his  pipe  from  a  match  with  a  shaving  which  he  dropped, 
and  thereby  set  fire  to  the  shavings  on  the  ground,  by  which  the  shed  was 
burned  :  Held,  that  the  defendant  was  not  liable  either  as  bailee  or  by  relation 
of  master  and  servant. 

[S.  C.  33  L.  J.  Ex.  297 :  affirmed  p.  602,  post.] 

The  declaration  stated  that  the  plaintiff  was  possessed  of  a  certain  shed  in  which 
were  divers  wood  shavings  and  other  inflammable  materials ;  and  in  consideration 
that  the  plaintiff  would  suffer  and  permit  the  defendant  and  his  servants,  being 
carpenters,  to  use  the  said  shed  for  the  purpose  of  cutting  and  working  divers  deals, 
the  defendant  promised  the  plaintiff  that  he  and  his  servants  would  use  the  said  shed 
in  a  proper  and  careful  manner,  and  would  take  reasonable  care  that  no  damage  or 
injury  should  happen  or  be  caused  to  the  plaintiff  by  their  use  thereof.  Averments  : 
that  the  plaintiff  suffered  and  permitted  the  defendant  and  his  said  servants  to  use 
the  said  shed  for  the  purpose  and  on  the  terms  aforesaid,  and  the  defendant  and  his 
servants  had  used  the  said  shed  for  the  purpose  and  on  the  terms  aforesaid.  Breach  : 
that  the  defendant  and  his  servants  did  not  nor  would  use  the  said  shed  in  a  proper 
and  careful  manner,  or  take  such  reasonable  care  as  aforesaid,  but  so  carelessly  and 
incautiously  and  negligently  conducted  themselves  in  the  said  use  of  the  said  shed, 
that  the  same  was,  by  their  negligence  in  using  the  same,  set  on  fire,  and  the  same, 
together  with  two  other  sheds  and  divers  sawpits  and  fences  of  the  plaintiff  next 
adjoining  thereto,  and  divers  goods  of  the  plaintiff  therein,  were  burnt  and  destroyed, 
and  the  plaintiff  lost  the  use  and  enjoyment  of  the  same. 

Pleas.  First :  non  assumpsit.  Secondly  :  that  the  plaintiff"  did  not  suffer  and 
permit  the  defendant  and  his  servants  to  use  the  said  shed,  nor  did  the  defendant 
and  his  servants  use  the  said  shed,  for  the  purpose  and  on  the  terms  in  the  declaration 
alleged.  Thirdly  :  that  the  defendant  and  his  [257]  servants  used  the  said  shed  in  a 
proper  and  careful  manner,  and  took  such  reasonable  care  as  in  the  declaration,  and 
did  not  so  carelessly,  incautiously  or  negligently  conduct  themselves  or  himself  in  the 
use  of  the  said  shed  as  in  the  declaration  alleged.     Issues  thereon. 

At  the  trial,  before  Williams,  J.,  at  the  Brecon  Spring  Assizes,  1864,  the  following 
facts  were  proved  on  behalf  of  the  plaintiff.  The  defendant,  who  was  a  publican,  had 
bought  of  the  plaintiff,  a  timber  merchant,  some  deals  for  the  purpose  of  making  a 
sign-board  for  a  public-house.  The  deals  were  removed  from  the  plaintiff's  shed  to 
a  brick-yard  to  be  dried.  The  plaintiff  afterwards  met  the  defendant,  when  he  asked 
the  plaintiff  to  lend  him  the  shed  to  make  the  sign-board  in,  to  which  the  plaintiff 
assented.  The  deals  were  brought  to  the  plaintiff's  shed,  in  which  there  was  a 
carpenter's  bench,  and  the  defendant  employed  a  carpenter,  named  Davies,  to  make 
the  sign-board,  and  agreed  to  pay  him  41.  4s.  for  making  it.  While  Davies  was  at 
work  in  the  shed,  making  the  sign-board,  a  carpenter,  named  Thomas,  came  there  and 
loaded  his  pipe  with  tobacco.  Davies  asked  him  if  he  had  a  pipe  full  of  tobacco  to 
spare.  Thomas  gave  it  to  him  and  he  loaded  his  pipe  with  it.  Thomas  then  struck 
a  match,  and  Davies  handed  a  shaving  and  lighted  it  from  the  match.  He  then 
dropped  the  shaving,  and  set  fire  to  the  shavings  on  the  ground,  and  three  sheds  of 
the  plaintiff  were  burned  down.  The  defendant  adduced  evidence  to  prove  that  he 
never  asked  the  plaintiff  to  lend  him  the  shed. 

The  defendant's  counsel  objected  that  the  declaration  was  not  proved,  since  the 
negligence  of  Davies  was  not  negligence  by  defendant's  servant  in  the  course  of  using 
the  shed,  but  an  act  wholly  foreign  and  collateral  to  his  employment  by  the  defendant. 

[258]  The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether  the  plaintiff  lent 
the  defendant  the  shed  as  alleged:  secondly,  whether  the  fire  was  caused  by  the 
negligence  of  the  defendant's  servant  in  the  shed.     The  jury  found  both  questions  iq 
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the  affirmative ;  and  a  verdict  was  entered  for  the  plaintiff,  with  451.  damages,  leave 
being  reserved  to  the  defendant  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  to  support  the  plaintiff's  case,  the 
defendant  consenting  that  the  Court  might  consider  the  declaration  amended  if  an 
amendment  ought  to  have  been  made. 

Gray,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  on  the  ground  that 
the  facts  proved  at  the  trial  did  not  shew  any  liability  in  the  defendant  for  the 
damage,  the  negligence  not  being  the  defendant's  negligence,  and  not  being  an  act  of 
Davies  within  the  scope  of  his  employment ;  against  which 

Grove  and  Giffard  shewed  cause,  (a)  First,  upon  the  facts  proved  the  defendant 
is  responsible  for  the  damage.  The  question  of  a  master's  liability  for  the  negligence 
of  his  servant  does  not  arise  here :  this  is  a  question  as  to  the  liability  of  a  gratuitous 
bailee  for  damage  done  to  the  thing  lent.  Where  a  loan  is  gratuitous,  and  therefore 
exclusively  for  the  advantage  of  the  borrower,  he  is  bound  to  use  great  diligence  in 
the  protection  of  the  thing  lent,  and  is  responsible  even  for  slight  negligence :  Coggs 
V.  Bei-nard  (2  Ld.  Raym.  909),  1  Smith,  Lead.  Cos.,  p.  193,  5th  ed.,  fFilson  v.  Brett 
(11  M.  &  W.  113),  Story  on  Bailments,  §  237,  p.  247,  5th  ed.  [Martin,  B.  This  is 
not  the  case  of  a  bailment  of  personal  property.]  [259]  The  same  principle  applies. 
Here  there  was  the  loan  of  a  shed  and  a  carpenter's  bench  within  it,  and  a  licence  to 
go  upon  the  land  and  use  them.  Blakemore  v.  The  Bristol  arul  Exeter  Railway  Company 
(8  E.  &  B.  1035,  1051)  was  the  case  of  a  gratuitous  loan  of  a  crane  fixed  at  a  railway 
station,  which  was  as  much  a  part  of  the  realty  as  the  shed  in  this  case.  There  the 
Court,  in  considering  the  correlative  duties  of  a  borrower  and  lender,  adopted  the 
principles  of  the  civil  law,  but  the  distinction  now  suggested  between  personalty  and 
realty  was  never  adverted  to.  [Martin,  B.  In  that  case  the  crane  was  a  mere  chattel 
fixed  in  the  ground  for  its  more  convenient  use.  In  Hellawell  v.  Eastwood  (6  Exch.  295) 
it  was  held  that  chattels  of  that  description  were  distrainable  for  rent.]  The  law  will 
imply  a  contract  on  the  part  of  the  defendant  to  take  due  and  proper  care  in  the  use 
of  the  shed,  and  to  use  it  only  for  the  purpose  for  which  it  was  lent.  [Martin,  B. 
There  was  no  contract  arising  fiom  borrowing  and  lending.  There  was  no  transfer  of 
the  shed,  but  a  mere  licence  to  use  it,  which  might  have  been  revoked  at  any  moment.] 
The  same  observation  would  apply  to  the  loan  of  a  personal  chattel,  and  yet  the 
borrower  is  responsible  for  negligence,  for  misuse,  and  gross  want  of  skill  in  the  use 
of  it:  Blakemoi-e  v.  The  Bristol  and  Exeter  Railway  Company  (8  E.  &  B.  1035,  1051). 
The  distinction  contended  for  would  lead  to  this  singular  consequence,  that  if  a  person 
lent  his  house  and  furniture  to  another,  who,  by  his  negligence,  caused  them  to  be 
burnt,  he  would  be  liable  for  the  destruction  of  the  furniture,  but  not  of  the  house. 
Secondly,  assuming  that  there  was  a  contract  on  the  part  of  the  defendant,  the 
fact  of  his  having  transferred  to  another  person  dominion  over  the  shed  will  not 
exempt  him  from  liability  :  Tuberville  v.  Stampe  (1  Ld.  Raym.  264).  The  borrower  of 
a  [260]  horse  is  bound  to  use  it  according  to  the  terms  of  the  contract :  Bringloe  v. 
Mm-ison  (3  Salk.  271  ;  1  Mod.  210) ;  and  he  is  responsible  for  injury  done  to  it  by  the 
negligence  of  his  servant.  It  is  immaterial  whether  Davies  was  the  servant  or  the 
agent  of  the  defendant.  The  defendant,  for  purposes  of  his  work,  permitted  Davies 
to  occupy  the  shed,  and  is  therefore  responsible  for  his  workman's  want  of  care. 

Gray  and  Hughes,  in  support  of  the  rule.  First,  there  was  no  liability  on  the 
part  of  the  defendant.  It  is  conceded  that  if  this  had  been  the  case  of  a  loan  of  a 
chattel,  some  such  contract  as  alleged  in  the  declaration  might  be  implied ;  and  if  the 
defendant  was  guilty  of  negligence  in  the  use  of  the  chattel  he  would  be  responsible. 
But  a  shed  is  not  a  chattel,  it  is  as  much  a  part  of  the  realty  as  a  house  or  barn  ;  and, 
moreover,  there  was  no  delivery  of  the  shed,  but  a  mere  licence  to  use  it.  [Bramwell,  B. 
There  was  nothing  to  prevent  the  plaintiff  from  using  the  shed  jointly  with  the 
defendant,  and,  for  aught  that  appears,  he  may  have  done  so.]  If  a  person  allows 
another  to  use  his  barn  to  thrash  corn,  the  latter  is  not  there  under  any  contract,  and 
if  he  does  a  wrong  the  licence  will  not  protect  him  any  more  than  a  stranger  who 
enters ;  the  only  difference  is  that  in  the  one  event  the  form  of  action  is  case,  in  the 
other  trespass.  [Martin,  B.  In  that  case  there  is  certainly  no  contract.]  The 
defendant  was  only  bound  to  t;ike  such  ordinary  care  as  a  prudent  man  would  do  of 
his  own  property:  Kettle  v.  Bromsall  (Willes,  118).     In  the  case  of  a  gratuitous  loan 

(a)  In  last  Easter  Term,  May  5.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B., 
»nd  Pigott,  B. ;  and  May  6,  before  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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of  a  chattel,  the  borrower  is  not  responsible  for  all  losses ;  there  must  be  some  neglect 
of  duty,  or  omission  of  diligence:  Story  on  Bailments,  §§  237,  240,  249,  251. 
Secondly,  assuming  that  Davies  was  the  servant  of  the  defendant,  he  is  not  liable ;  for 
a  master  is  not  responsible  [261]  for  the  act  of  his  servant  unless  it  is  within  the 
scope  of  his  employment.  That  distinction  is  pointed  out  in  Tubenille  v.  Stampe 
(1  Ld.  Raym.  264)  by  Holt,  C.  J.,  who  said:  "If  a  stranger  set  fire  to  my  house 
and  it  burns  my  neighbour's  house,  no  action  will  lie  against  me ;  which  all  the  other 
justices  agreed.  But  if  my  servant  throws  dirt  into  the  highway,  I  am  indictable. 
So  in  this  case,  if  the  defendant's  servant  kindled  the  fire  in  the  way  of  husbandry 
and  proper  for  his  employment,  though  he  had  no  express  command  of  his  master, 
yet  his  master  shall  be  liable  to  an  action  for  damage  done  to  another  by  the  fire ;  for 
it  shall  be  intended  that  the  servant  had  authority  from  his  master,  it  being  for  his 
master's  benefit."  That  doctrine  was  recognised  and  adopted  by  Tindal,  C.  J. : 
M'Kenzie  v.  M'Leod  (10  Bing.  385).  [Brarawell,  B.  There  the  Court  considered  that 
it  was  the  servant's  duty  to  light  the  fire,  but  not  to  clean  the  chimney.  Martin,  B., 
referred  to  Limpus  v.  London  General  Omnibus  Company  (1  H.  &  C.  526).]  There  the 
act  of  the  defendant's  driver,  although  wanton  and  reckless,  was  done  in  the  course  of 
his  employment,  and  in  order  to  effect  what  he  thought  was  for  the  interest  of  his 
master.  Here  the  lighting  the  pipe  by  Davies  was  not  an  act  within  the  scope  of  his 
employment,  but  an  act  done  for  his  own  gratification,  and  he  is  responsible  in  an 
action  of  trespass  for  the  damage  resulting  from  it.  Again,  in  Seymour  v.  Ch'eenwood 
(7  H.  &  N.  355)  the  act  of  the  defendant's  servant,  though  wanton  and  violent,  was 
within  the  course  of  his  employment.  All  the  authorities  on  this  point  are  collected 
in  Manley  Smith's  Law  of  Master  and  Servant,  p.  193,  2nd  ed. 

Cur.  adv.  vult. 

[262]  Martin,  B.,  now  said.  (After  stating  the  facts  as  above  set  forth,  p.  257.) 
We  have  entertained  considerable  doubt  about  this  case ;  and,  after  much  considera- 
tion, the  result  at  which  we  have  arrived  is  that  the  defendant  is  not  liable ;  and  the 
rule  must  be  absolute  to  enter  the  verdict  for  him. 

It  was  argued  by  the  plaintiff's  counsel  that  the  transaction  with  respect  to  this 
shed  was  analogous  to  a  bailment  of  personal  property,  and  numerous  cases  and 
passages  from  text  books  were  cited  as  to  the  law  of  bailment.  But  we  are  clearly  of 
opinion  that  this  case  bears  no  analogy  to  that  of  a  bailment.  It  is  nothing  more  than 
an  owner  of  an  unoccupied  shed  licensing  another  person  to  use  it  for  a  particular 
purpose.  He  might,  at  any  moment  he  thought  fit,  have  revoked  the  licence,  put  an 
end  to  the  user,  and  desired  the  carpenter  to  remove  his  tools,  for  there  was  no  con- 
tract whatever  between  the  parties.  Indeed,  as  my  brother  Bramwell  suggested  in 
the  course  of  the  argument,  the  plaintiff  might  have  jointly  used  the  shed  himself, 
and  very  probably  did  so,  though  there  is  no  evidence  to  that  effect. 

We  are  not  aware  of  any  authority  that  a  contract  exists  where  a  person  occupies 
a  shed  under  a  licence,  or  any  obligation  beyond  that  which  the  law  imposes  in  respect 
of  negligence.  We  think,  therefore,  that  the  only  duty  imposed  on  the  defendant  was 
to  take  due  and  reasonable  care  in  the  use  of  the  shed.  If  Davies,  the  carpenter,  in 
the  course  of  his  employment,  was  guilty  of  negligence,  the  defendant  might  be 
responsible;  but,  after  much  consideration,  we  think  it  impossible  to  hold  that  a 
person  who  employs  another  for  a  sum  of  money  to  do  certain  work  is  responsible 
because  the  person  so  employed  lights  his  pipe, — a  very  common  and  natural  act,  and 
which  the  jury  have  found  to  be  negligence. 

[263]  If  the  finding  of  the  jury  were  correct,  Davies,  the  carpenter,  would  be 
liable  for  acting  negligently  while  on  the  premises  of  a  person  towards  whom  he  was 
bound  to  use  reasonable  care  for  the  purpose  of  protecting  the  premises  from  injury. 
It  is  a  fallacy  with  many  that  because  a  person  employed  as  Davies  was,  if  responsible, 
has  no  means  of  satisfying  the  damage,  therefore  the  obligation  is  cast  on  his  employer. 
We  think  the  Courts  ought  to  be  exceedingly  careful  in  allowing  that  argument  to 
weigh  with  them,  because  it  has  a  tendency  to  cast  on  a  person  a  burthen  which  he 
ought  not  to  bear. 

After  great  consideration,  my  brother  Pigott  has  arrived  at  the  conclusion  that 
the  defendant  is  not  liable.  After  some  doubt,  I  have  arrived  at  the  same  conclusion. 
My  brother  Bramwell  concurs  in  opinion.  I  may  add  that  the  Lord  Chief  Baron  has 
the  same  impression,  but  he  did  not  hear  the  whole  of  the  argument. 

Rule  absolute. 
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Stone  v.  Jellicoe.  June  9,  1864. — By  a  composition  deed  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  a  debtor  covenanted  with  a  trustee  for  his  creditors 
to  pay  his  debts  by  small  quarterly  instalments  to  be  administered  as  in  bank- 
ruptcy. The  deed  also  contained  a  release  by  the  creditors  of  the  debtor,  a 
reservation  of  their  rights  against  third  parties,  and  a  proviso  avoiding  the  deed 
if  the  instalments  were  not  paid  within  seven  days  after  they  became  due.  Held, 
that  the  deed,  when  perfected  under  the  Act,  was  binding  on  non-assenting 
creditors ;  and  that  it  is  not  essential  to  the  validity  of  such  a  deed  that  it  should 
contain  either  a  schedule  of  the  creditors,  or  any  covenant  with  them  by  the 
debtor  or  the  trustee. — If  a  writ  of  h.  fa.  be  issued  at  the  suit  of  a  non-assenting 
creditor  after  notice  of  the  registration  of  a  valid  composition  deed  operating 
under  sect.  1 92,  the  Court  will  set  it  aside. 

[S.  C.  34  L.  J.  Ex.  11 ;  10  Jur.  (N.  S.)  976 ;  12  W.  R.  922 ;  11  L.  T.  140.    Followed, 
In  re  Richmond  Hill  Hotel  Company ;  Ex  parte  King,  1867,  L.  K.  429,  570.] 

Joyce,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  writ  of  fi.  fa.  issued  in  this  cause,  and  all  proceedings  thereon, 
should  not  be  set  aside,  with  costs. 

The  following  facts  appeared  from  the  affidavits:  In  [264]  September,  1863,  the 
plaintiff  commenced  an  action  to  recover  a  debt  due  from  the  defendant.  On  the 
26th  of  January,  1864,  and  after  notice  of  trial  had  been  given,  the  plaintiffs  attorney 
was  served  with  notice  that  the  defendant  had  executed  a  deed  of  arrangement  with 
his  creditors.  On  the  27th  the  defendant  withdrew  his  pleas,  and  the  plaintiff  signed 
judgment.  The  deed  of  arrangement  bore  date  the  25th  of  January,  and  was  executed 
by  the  debtor  and  the  trustee  therein  named,  and  the  formalities  required  by  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  were  duly  complied  with.  On  the  30th 
of  January  the  deed  (having  been  first  duly  stamped)  together  with  the  affidavit 
required  by  the  192nd  section,  was  left  for  registration  at  the  office  of  the  chief 
registrar,  and  duly  registered,  and  on  the  same  day  notice  of  filing  the  deed  was  given 
to  the  plaintiff's  attorney.  A  copy  of  the  entry  of  registration  was  also  duly  published 
in  the  London  Gazette,  and  the  memorandum  required  by  the  Act  was  indorsed  on 
the  deed. 

The  deed  was,  in  substance,  as  follows  : — 

This  indenture,  made  the  25th  of  January,  1864,  between  Edward  Jellicoe,  of,  &c., 

of  the  first  part,  Frederic  Moojen,  of,  &c.,  of  the  second  part,  and  the  said  Frederic 

Moojen  and  other  the  creditors  of  the  said  Edward  Jellicoe,  of  the  third  part :  Whereas 

the  said  E.  Jellicoe,  being  unable  immediately  to  discharge  his  debts  and  liabilities, 

has  proposed  to  make  provision  for  the  discharge  thereof  by  quarterly  payments  of 

101.  each,  to  be  made  to  the  said  F.  Moojen  for  distribution  amongst  the  said  F.  Moojen 

and  other  the  creditors  of  the  said  E.  Jellicoe,  as  in  case  of  bankruptcy,  until  the  debts 

and  liabilities  of  the  said  E.  Jellicoe  shall  have  been  discharged,  and  to  enter  into  the 

covenant  hereinafter  contained  with  the  said  F.  Moojen  for  that  purpose ;  and  whereas 

the  said  [265]  undersigned  creditors  of  the  said  E.  Jellicoe  have  agreed  that  the  said 

proposal  shall  be  accepted,  and  that  such  release  as  is  hereinafter  contained  shall  be 

given  to  the  said  E.  Jellicoe  :  Now  this  indenture  witnesseth  that,  in  consideration  of 

the  premises,  and  in  pursuance  of  the  said  agreement,  the  said  E.  Jellicoe  doth  hereby, 

for  himself,  his  heirs,  &c.,  covenant,  promise,  and  agree  with  and  to  the  said  F.  Moojen, 

his  executors,  &c.,  that  he,  the  said  E.  Jellicoe,  his  heirs,  &c.,  shall  and  will  well  and 

truly  pay  or  cause  to  be  paid  unto  the  said  F.  Moojen,  his  executors  or  administrators, 

the  sum  of  101.  on  the  4th  of  May,  the  4th  of  August,  the  4th  of  November  and  the 

4th  of  February,  in  each  and  every  year,  until  all  the  present  debts  and  liabilities  of 

the  said  E.  Jellicoe  shall  have  been  paid  and  discharged  ;  the  first  of  such  payments  to  be 

made  on  the  4th  day  of  May  now  next  ensuing ;  and  it  is  hereby  declared  and  agreed 

that  the  monies  to  be  received  by  the  said  F.  Moojen,  his  executors  and  administrators, 

under  or  by  virtue  of  the  covenant  by  the  said  E.  Jellicoe  hereinbefore  contained,  shall 

be  applied  and  administered  for  the  benefit  of  the  creditors  of  the  said  E.  Jellicoe  in 

like  manner  as  if  the  said  E.  Jellicoe  had  been,  at  the  date  hereof,  duly  adjudged 

bankrupt  and  such  monies  had  constituted  or  formed  part  of  his  estate  and  eflFects. 

And  this  indenture  further  witnesseth  that,  in  consideration  of  the  premises  and  in 

pursuance  of  the  agreement  hereinbefore  expressed,  the  creditors  »f  the  said  E.  Jellicoe 
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do,  and  each  and  every  of  them  doth,  discharge  and  release  the  said  E.  Jellicoe,  his 
heirs,  &c.,  from  the  several  sums  of  money  in  which  the  said  E.  Jellicoe  is  indebted  or 
liable  to  the  said  creditors  respectively,  &c.  ;  nevertheless  saving  to  the  said  creditors 
and  their  respective  executors,  &c.,  all  claims,  &c.,  against  third  parties,  &c.,  provided, 
&c.,  that  if  the  said  quarterly  sums  of  101.  each,  [266]  or  any  or  either  of  them,  or  any 
part  of  any  such  quarterly  sum,  shall  not  be  paid  to  the  said  F.  Moojen,  his  executors, 
&c.,  at  or  before  the  respective  times  hereinbefore  mentioned  and  appointed  for  the 
payment  thereof  respectively,  according  to  the  covenant  of  the  said  E.  Jellicoe  in 
that  behalf  hereinbefore  contained,  or  within  seven  days  after  such  respective  times 
as  aforesaid,  then  and  in  such  case  these  presents  shall  thereupon  become  absolutely 
void  and  of  no  effect  with  respect  to  the  said  creditors  of  the  said  Vj.  Jellicoe,  and  the 
said  creditors  respectively,  &c.,  shall  thereupon  be  restored  to  their  original  rights  as 
if  these  presents  had  not  been  made.     In  witness  whereof,  &c. 

The  deed  was  executed  by  ten  creditors,  but  the  plaintiff  did  not  execute. 

At  the  foot  of  the  deed,  and  below  the  space  appropriated  to  the  signatures  of  the 
debtor  and  trustee,  were  three  columns,  the  first  headed  "  Names  and  addresses,"  the 
second  "Amounts,"  and  the  third  "Signatures."  In  the  first  column  were  inserted 
the  names  and  addresses  of  the  ten  creditors ;  in  the  second  the  amount  of  their 
respective  debts,  and  in  the  third  their  signatures  and  seals.  It  did  not  appear 
whether  these  amounts  were  inserted  before  or  after  the  execution  of  the  deed  by  the 
debtor. 

The  first  quarterly  payment  was  duly  paid  by  the  defendant  to  the  trustee,  and 
no  further  payment  had  become  due.  On  the  23rd  of  May  a  writ  of  fi.  fa.  was  issued 
at  the  suit  of  the  plaintiff  against  the  defendant's  goods. 

The  plaintiff  deposed  that  he  had  never  received  notice  or  information  of  the 
execution  or  registration  of  the  deed. 

The  matter  had  been  before  Pigott,  B.,  at  Chambers,  who  referred  it  to  the 
Court. 

Macnamara  now  shewed  cause.  The  plaintiff"  has  committed  no  irregularity  in 
issuing  execution.  Sect.  198  of  [267]  the  Bankruptcy  Act,  1861,  applies  only  to  such 
deeds  as  bind  dissentient  creditors  under  sect.  192.  And,  first,  such  deeds  must  be 
reasonable:  Leigh  v.  Pemllehury  (15  C.  B.  N.  S.  815).  The  situation  of  creditors 
under  the  present  deed  shews  that  it  is  not  reasonable.  Thus,  while  the  debtor  is 
released  from  his  former  liabilities,  the  creditors  have  no  property  assigned  for  their 
benefit,  nor  any  legal  rights  under  the  deed.  The  debtor  only  covenants  with  a 
trustee  who  does  not  covenant  with  the  creditors.  [Martin,  B.  A  Court  of  equity 
would  compel  the  trustees  to  execute  the  trust  properly.]  Secondly,  there  is  an 
inequality  between  the  position  of  those  creditors  who  execute  the  deed  and  those 
who  do  not.  The  latter  class  must  prove  the  fact  and  amount  of  their  debts,  while 
the  debts  of  the  former  class  are  admitted  ;  Ex  parte  Cockburn  (33  L.  J.  N.  S.  Bank.  17). 
[Channell,  B.  In  Ex  parte  Cockburn  (33  L.  J.  N.  S.  Bank.  17)  it  appeared  on  the  face 
of  the  deed  that  there  were  two  sets  of  creditors  differently  situated.  On  the  point 
now  raised,  there  was  in  that  case  no  decision.]  Still,  there  is  an  express  opinion  of 
the  Lord  Chancellor  upon  the  point.  The  statute  intended  that  the  names  of  all  the 
creditors  should  be  comprised  in  a  schedule.  Moreover,  even  if  this  be  a  valid  deed, 
the  defendant  should  have  applied,  not  to  this  Court,  but  to  the  Court  of  Bankruptcy, 
to  stay  proceedings  under  the  198th  section.  In  Oppenheimer  v.  Grieves  (7  H.  &  N. 
540)  Martin,  B.,  suggested  the  adoption  of  that  course. 

Joyce,  in  support  of  the  rule.  The  execution  having  issued  irregularly  this 
Court  will  set  it  aside.  Sect.  198  of  the  Bankruptcy  Act,  1861,  is  imperative,  that 
no  process  shall  be  available  against  the  debtor's  property,  without  [268]  leave  of 
the  Court,  after  notice  of  the  registration  of  such  a  deed  as  is  contemplated  by  the 
previous  sections.  It  is  admitted  that  this  must  be  a  deed  valid  under  sect.  192,  and 
that  such  a  deed  must  be  reasonable.  But  this  deed  is  so.  The  deed  is  framed  so  as 
to  obviate  the  objection  which  was  held  fatal  to  the  deed  in  Ex  parte  Cockburn 
(33  L.  J.  N.  S.  Bank.  17).  The  debt  does  not,  as  in  that  case,  covenant  with  the 
creditors  who  execute,  but  with  a  trustee  who  is  bound  to  protect  the  interests  of 
dissenting  creditors.  It  is  said,  indeed,  that  by  this  deed  creditors  are  left  at  law 
without  any  remedy  against  the  debtor.  But  that  is  not  so.  If,  when  the  instal- 
ments fall  due,  they  are  not  paid  within  seven  days,  the  creditors  are  restored  to  their 
original  rights.     As  to  the  objection  that  all  the  creditors  are  not  scheduled,  a  schedule 
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is  unnecessary.  The  Act  only  prescribes  a  schedule  where  the  debtor  seeks  to  avail 
himself  of  the  provisions  of  the  200th  section.  [Channell,  B.  The  form  in  Schedule  D. 
mentions  a  schedule  of  creditors  ;  but  that  cannot  mean  a  schedule  of  all  the  creditors, 
since  the  200th  section  proceeds  on  the  assumption  that  some  of  the  creditors  may 
be  unknown.  It  may  either  mean  a  schedule  of  those  who  assent,  or  of  all  who  are 
known.  Martin,  B.  The  Act  only  requires  the  adoption  of  the  form  in  Schedule  D. 
when  the  object  is  to  bring  the  case  within  the  200th  section. (i)i] 

Pollock,  C.  B.  The  question  in  this  case  is  as  to  the  validity,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  of  a  deed  by  which  a  debtor  covenants  to  pay, 
by  instalments  at  distant  intervals,  a  sum  of  20s.  in  the  pound.  At  first,  I  thought 
it  unreasonable.  But  when  the  real  [269]  effect  of  this  deed  is  considered,  viz.,  that 
the  debtor,  instead  of  compounding  for  payment  of  so  much  in  the  pound,  is  virtually 
compounding  for  an  extension  of  the  time  for  payment,  it  is  impossible  to  say  that 
such  a  deed  is  unreasonable.  If  it  be  competent  for  a  certain  proportion  of  the 
creditors  to  bind  the  remainder  against  their  will  by  a  deed  which  compounds  their 
debts  for  2s.  6d.  in  the  pound, (a)i  it  is  equally  competent  to  bind  them  to  an  extension 
of  the  time  for  payment.  That  is  the  eff"ect  of  this  deed,  and  there  is  nothing  in  the 
Act  to  render  it  unreasonable.  I  am  therefore  of  opinion  that  the  rule  to  set  this 
execution  aside  should  be  made  absolute. 

Martin,  B.  The  case  of  Clapham  v.  Atkivsoii,{b)^  decided  by  my  brothers  Black- 
burn and  Mellor,  is  an  authority  on  which  this  Court  has  already  acted,  and  in  which 
we  are  bound  to  acquiesce.  If  that  decision  be  correct  this  is  a  reasonable  deed.  The 
sheriff"  is  entitled  to  protection,  and,  under  the  circumstances  of  this  case,  I  think  the 
plaintiff"  ought  not  to  pay  costs. 

Channell,  B.  If  this  be  a  valid  deed  under  the  192nd  section  of  the  Bankruptcy 
Act,  1861,  then,  under  the  198th  section,  the  writ  of  fieri  facias  has  issued  improperly. 
I  think  the  deed  valid.  Two  objections  have  been  made  to  it :  First,  that  it  is 
•unreasonable,  which  I  think  is  not  the  case.  Secondly,  that  it  does  not  contain  a 
schedule  of  all  the  creditors.  But  this  Court  has  already  upheld  other  deeds  which 
were  in  the  same  form.  I  think  the  rule  should  be  absolute  that  the  sheriff"  do  with- 
draw, the  judg-[270]-ment  debtor,  who  makes  this  application,  undertaking  to  bring 
no  action." 

Rule  absolute  to  set  aside  the  writ  of  fi.  fa.  and  all  proceedings  thereon,  without 
costs,  and  that  the  sheriff  withdraw,  and  that  no  action  be  brought  against  the 
sheriff".(a)2 

Sully  v.  Duranty.  June  1,  1864. — The  defendant  chartered  the  plaintiff's  ship  to 
carry  a  cargo  of  merchandize  from  Liverpool  to  Puerto  Cabello,  in  Venezuela. 
Afterwards  the  parties  added  to  the  charter-party  a  clause  by  which  the  charterer 
was  to  have  the  option  of  sending  a  portion  of  the  cargo  to  Maracaibo,  and  "that 
any  and  every  expense  the  vessel  might  incur  in  consequence  of  this  additional 
clause  should  be  borne  by  the  charterer."  The  defendant  loaded  the  vessel  with 
a  cargo,  part  for  Puerto  Cabello,  and  the  residue  for  Maracaibo,  and  made  out 
two  separate  manifests.  On  the  arrival  of  the  vessel  at  Puerto  Cabello,  the 
master,  at  the  request  of  the  Custom  House  officers,  shewed  to  them  both 
manifests,  and  they  prohibited  the  discharge  of  that  part  of  the  cargo  consigned 
to  Puerto  Cabello,  on  the  false  giound  that  there  were  contraband  goods  on 
board  by  which  the  cargo  was  confiscated,  and  they  imposed  on  the  master  a  fine 
of  500  dollars  for  having  two  manifests,  instead  of  a  manifest  on  one  sheet  only, 
and  detained  the  ship  because  the  fine  was  not  paid.  The  master  appealed  to 
the  tribunals  of  the  country,  and  claimed  compensation  for  delay  of  the  ship. 

{b)^  Quain  appeared  for  the  sheriff",  but  was  not  heard,  the  rule  not  calling  on  the 
sheriff". 

(ay  See  Clapham  v.  Atkinson,  4  B.  &  S.  722  :  since  affirmed  in  error,  4  B.  &  S.  730. 

(6)2  4  B.  &  S.  722 ;  since  affirmed  in  error,  4  B.  &  S.  730. 

(a)'^  It  will  be  observed  that  in  the  above  case  the  deed  could  not  have  been 
pleaded  in  bar  to  the  action,  since  judgment  was  signed  before  the  deed  was  registered. 
But  where  a  defendant  omitted  to  plead  such  a  deed  when  the  opportunity  existed, 
and  his  gOods  were  taken  in  execution  under  a  fi.  fa.,  the  Court  refused  to  order  the 
sheriff"  to  withdraw  from  possession  :  IVhitmore  v.  ff^akerley,  post,  p.  538. 
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He  was  told  that,  if  he  paid  the  fine,  the  necessary  order  for  the  clearance  would 
be  given,  but  he  had  no  funds  out  of  which  he  could  pay  it.  About  the  same 
time  a  revolution  occurred  in  Venezuela,  which  prevented  all  commercial  and 
legal  proceedings.  Subsequently  the  Government  agreed  to  pay  the  master 
5000  dollars  as  compensation  for  the  detention  of  the  ship,  and  164  dollars  for 
expenses  of  law  suits,  which  sums  were  never  paid.  After  some  further  delay 
the  ship  proceeded  to  Maracaibo.  Held,  that  the  plaintiff  was  not  entitled  to 
recover  from  the  defendant,  under  the  additional  clause  in  the  charter-party, 
either  the  loss  sustained  by  reason  of  the  detention  of  the  ship  at  Puerto  Cabello, 
or  the  expenses  incurred  in  repairing  the  damage  sustained  by  the  ship  in  conse- 
quence of  such  detention,  or  the  costs  and  expenses  incurred  in  and  about  the 
legal  proceedings  in  respect  of  the  ship,  or  the  fine  of  500  dollars. 

[S.  C.  33  L.  J.  Ex.  319.] 

Case  stated,  by  consent  and  order  of  a  Judge,  for  the  opinion  of  this  Court, 
without  pleadings  (so  far  as  material),  as  follows  : — 

The  plaintiff  is  owner  of  the  schooner  "Alfred,"  and  the  [271]  defendant  is  a 
merchant  at  Liverpool,  carrying  on  business  under  the  firm  of  Alexander,  Duranty 
&Co. 

On  the  1st  March,  1861,  the  plaintiff  and  defendant  entered  into  a  charter-party, 
whereby  it  was  agreed  that  the  ship  "  Alfred  "  should  take  on  board  from  the  charterer 
a  full  and  complete  cargo  of  merchandize,  and  being  so  loaded  therewith  proceed  to 
Puerto  Cabello  and  deliver  the  same,  agreeable  to  bills  of  lading,  &c.,  freight  25s.  per 
ton,  &c. 

On  the  21st  March  the  plaintiff  and  defendants  signed  the  following  clause  by  way 
of  addition  to  the  charter-party  : — 

That  the  charterer  shall  have  the  option  of  sending  on  a  portion  of  the  cargo  to 
Maracaibo  or  of  sending  the  vessel  direct  thence  to  Maracaibo.  It  being  always 
understood  that  in  the  former  case  it  shall  be  declared  on  each  shipping  note  which 
port  the  goods  are  intended  for,  and  that  any  and  every  expense  the  vessel  may  incur 
in  consequence  of  this  additional  clause  to  this  charter  shall  be  borne  by  the  charterer, 
who  also  engages  to  ballast  the  vessel  from  Puerto  Cabello  to  Maracaibo,  any  extra 
dues  incurred  through  discharging  at  two  ports  to  be  paid  by  charterers  ;  two  guineas 
extra  gratuity  to  be  paid  to  the  captain. 

After  the  making  of  the  said  charter-party,  and  before  the  additional  clause 
thereto  was  made  and  signed,  the  defendants  entered  into  another  charter-party  with 
the  plaintiff  for  the  homeward  voyage  of  the  ship  from  Maracaibo. 

Puerto  Cabello  and  Maracaibo  are  respectively  ports  in  the  Republic  of  Venezuela, 
in  South  America. 

In  accordance  with  the  said  outward  charter-party  as  varied  by  the  said  additional 
clause,  the  defendant  loaded  at  Liverpool  on  board  the  said  ship  "  Alfred  "  a  full  and 
complete  cargo  of  merchandize,  part  of  which  was  shipped  [272]  for  Puerto  Cabello 
and  the  residue  thereof  for  Maracaibo,  and  it  was  declared  on  each  shipping  note  for 
which  port  the  goods  were  intended,  and  from  such  shipping  notes  two  separate 
manifests  were  made  out  by  the  defendant  for  the  said  respective  portions  of  the 
cargo  so  consigned  to  Puerto  Cabello  and  Maracaibo  respectively.  These  manifests 
were,  according  to  the  usual  custom,  signed  by  the  master  of  the  vessel,  and  were 
strictly  in  accordance  with  the  form  and  usage  at  Liverpool  on  voyages  to  ports  in 
Venezuela,  and  were  severally  duly  submitted  by  the  defendant  to  the  acting  consul 
at  Liverpool  for  the  Government  of  Venezuela,  and  certified  by  him  under  his  hand. 

On  the  1st  of  April,  1861,  the  defendant  addressed  to  the  master  of  the  said 
schooner,  and  agent  of  the  plaintiff,  a  letter  of  instructions,  which  contained  the 
following  passage : — 

"  Please  use  every  dispatch  at  Puerto  Cabello,  staying  there  as  short  a  time  as 
possible.  Also  be  careful  not  to  give  up  at  that  port  the  papers  addressed  to 
Maracaibo,  as  so  doing  will  get  you  into  trouble  with  the  Customs  there." 

The  ship  arrived  at  Puerto  Cabello  on  the  16th  of  May,  1861,  and  immediately 
after  anchoring  inside  the  harbour  certain  officers  belonging  to  the  Custom  House  of 
the  said  port  went  on  board,  and  at  their  request  all  the  ship's  papers  for  both  the 
ports  of  Puerto  Cabello  and  Maracaibo,  including  both  the  manifests  were- shewn  by 
him  to  them  as  he  was  bound  to  do. 
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The  ship  was  shortly  afterwards  hauled  into  the  wharf  to  unload,  and  thereupon 
the  authorities  of  the  Custom  House  prohibited  the  discharge  from  the  said  ship  of 
that  part  of  her  cargo  consigned  to  Puerto  Cabello,  first,  on  the  ground  that  there 
were  contraband  goods  on  board  the  ship  (which  was  not  the  case),  and  that  therefore 
the  whole  of  the  said  cai-go  had  become  confiscated  to  the  purposes  of  the  [273] 
Republic  of  Venezuela,  and,  secondly,  on  the  ground  that  the  fact  of  there  being  two 
separate  manifests  was  not  in  accordance  with  the  laws  of  the  Republic,  which  it  was 
alleged  by  them  required  a  manifest  on  one  sheet  only,  and  imposed  certain  fines  on 
the  masters  or  owners  of  vessels  breaking  or  neglecting  to  observe  such  law,  and  that 
by  reason  of  there  being  such  two  separate  manifests  the  master  had  incurred  a  fine 
of  500  dollars,  and  thereupon  such  fine  was  by  the  authorities  of  the  Custom  House, 
imposed  upon  and  notified  to  the  master,  and  he  was  prohibited  by  the  same 
authorities  from  discharging  the  part  of  the  cargo  consigned  to  Puerto  Cabello  or 
clearing  out  the  ship  from  Puerto  Cabello  until  such  fine  was  paid. 

The  general  usage  of  ships  bound  with  goods  for  more  than  one  port  in  the  Republic 
of  Venezuela  is  to  carry  as  many  manifests  as  the  number  of  such  ports,  that  is  to  say, 
one  for  each. 

On  the  22nd  of  May,  1861,  the  master  of  the  said  ship  was  cited  to  appear  before 
the  Tribunal  of  First  Instance  of  the  Second  Circuit  of  the  Province  of  Carabobo,  in 
the  said  Republic,  relative  to  the  imposition  of  the  said  fine  of  500  dollars ;  and  on 
such  appearance  being  made,  the  master  informed  the  Judge  thereof  that  he  should 
claim  compensation  from  the  Government  of  the  said  Republic  of  Venezuela  for  the 
delay  and  expenses  to  which  the  ship  was  put  by  reason  of  the  wrongful  interference 
therewith  on  the  part  of  the  said  Government. 

On  the  12th  of  June,  1861,  the  master  of  the  said  ship  received  orders  to  haul  into 
the  said  wharf  for  the  purpose  of  discharging  the  part  of  the  said  cargo  consigned  to 
Puerto  Cabello,  which  was  accordingly  done,  and  the  said  part  of  the  said  cargo  was 
.  wholly  discharged  there  in  good  order  and  condition  by  the  15th  of  June,  1861. 

The  Custom  House  officers  thereupon  boarded  the  ship  [274]  and  turned  over  and 
examined  the  remainder  of  the  cargo,  that  is  to  say,  the  part  consigned  to  Maracaibo, 
and  then  satisfied  themselves  that  no  contraband  or  illegal  goods  were  on  board  the 
ship,  as  the  fact  was.  And  on  the  17th  of  June,  1861,  the  crew  of  the  ship  were 
employed  in  returning  the  cargo  so  turned  over  and  examined  as  aforesaid  to  its  proper 
place,  and  in  stowing  away  the  same,  the  Custom  House  officers  having  previously 
refused  so  to  do ;  and  the  ship,  having  taken  in  ballast,  was  ready  for  sailing  from 
the  said  harbour  of  Puerto  Cabello  on  the  20th  of  June,  1861.  And  the  master  on 
the  26th  of  June,  not  having  in  the  meantime  received  an  order  for  clearance  therefrom, 
sent  to  the  collector  of  customs  at  that  port  a  written  notice  that  the  ship  was  ready 
for  sailing,  and  requesting  the  necessary  clearance,  but  no  answer  thereto  was  received 
by  him. 

Immediately  after  the  fine  of  500  dollars  was  imposed  upon  the  master,  he  entered 
a  protest  against  the  proceedings  of  the  authorities  of  the  Custom  House,  and  caused 
the  same  to  be  duly  registered  at  the  Register  Office  of  the  town  of  Puerto  Cabello. 

On  the  said  27th  of  June,  1861,  the  master  appeared  before  the  said  Tribunal  of 
First  Instance,  and  was  then  and  there  informed  that  if  he  would  pay  the  said  fine  of 
500  dollars  the  necessary  order  for  clearance  would  be  given. 

On  the  19th  of  August,  1861,  the  Judge  of  the  said  Tribunal  of  First  Instance, 
decided  the  matter  before  him  relative  to  the  imposition  of  the  said  fine  of  500  dollars 
by  the  authorities  of  the  Custom  House  in  favour  of  the  master ;  and  thereupon  the 
said  authorities  of  the  Custom  House  appealed  to  the  High  Court  at  Valentia,  which 
is  the  highest  court  of  appeal  from  the  said  Tribunal  of  First  Instance,  and  on  the 
alleged  ground  of  such  appeal  [275]  they  continued  to  refuse  to  give  a  clearance  for 
the  ship  to  the  master,  although  in  that  behalf  requested  in  writing  by  the  consignees 
of  the  part  of  the  said  cargo  consigned  to  Puerto  Cabello. 

During  August,  1861,  and  for  a  considerable  time  afterwards,  a  revolution  took 
place  in  the  Republic  of  Venezuela  which  to  a  great  extent  prevented  intercommunica- 
tion between  the  several  parts  of  the  country  as  well  as  all  commercial  and  legal 
proceedings  therein. 

On  the  30th  of  September,  1861,  one  John  Montenegro  arrived  at  Puerto  Cabello 
aforesaid  from  Caraccas,  being  commissioned  by  the  Government  of  the  Republic  of 
Venezuela  to  settle  the  claims  and  all  matters  connected  with  the  said  ship  and  in 
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dispute  with  the  officers  of  the  said  Government,  ;vnd  an  agreement,  dated  the  2nd  day 
of  October,  1861,  was  entered  into  and  executed  by  the  master  and  the  said  John 
Montenegro  for  and  in  behalf  of  the  said  Government,  by  which  the  said  Government 
engaged  to  pay  to  the  master  the  sum  of  5000  dollars,  as  and  for  full  compensation 
for  the  detention  of  the  said  ship  and  expences  attendant  thereupon,  and  a  further 
sum  of  164  dollars  33  cents,  for  expences  connected  with  the  said  law  suits,  which  it 
was  also  thereby  agreed  should  be  suspended,  and  such  payments  were  respectively  to 
be  made  in  specie  on  the  10th  of  October  then  next. 

The  Government  of  the  Republic  of  Venezuela  did  not  pay  the  said  respective 
sums,  or  either  of  them,  on  the  said  10th  of  October,  1861,  or  at  any  time,  but  the 
said  ship  was  further  detained  for  want  of  the  said  clearance,  and,  on  the  22nd  day  of 
October,  1861,  the  master  received  a  communication  from  the  said  Government  pro- 
posing that  the  Government  should  give  him  an  order  for  the  payment  to  him  of  a 
like  sum  of  5000  dollars,  drawn  on  the  Custom  House  of  Maracaibo,  and  payable  out 
of  the  import  duties  [276]  chargeable  on  the  goods  forming  the  part  of  the  said  original 
cargo  consigned  as  aforesaid  to  that  port,  which  proposals  of  the  said  Government  were 
refused  by  the  master  on  the  ground  (as  the  case  was)  that  no  duties  were  payable  in 
respect  of  the  said  goods  at  Maracaibo. 

The  master  thereupon  went  himself  to  Caraccas,  whence,  on  the  8th  of  November, 
he  returned,  having  there  obtained  an  order  from  the  said  Government  of  the  Republic 
of  Venezuela,  addressed  to  the  authorities  of  the  Custom  House  at  Puerto  Cabello, 
directing  them  as  well  that  the  said  claim  was  then  intended  to  be  settled  by  and 
between  the  respective  representatives  of  her  Britannic  Majesty  and  the  Government 
of  the  Republic  of  Venezuela,  as  to  give  the  said  ship  her  clearance  and  the  necessary 
papers  to  enable  her  to  proceed  to  Maracaibo,  which  said  clearance  and  necessary  papers 
were  accordingly  given,  and,  on  the  9th  of  November,  1861,  the  ship  sailed  for,  and  on 
the  13th  day  of  the  same  month  arrived  at,  the  port  of  Maracaibo. 

Shortly  afterwards  the  said  High  Court  at  Valencia  reversed  the  decision  of  the 
Judge  of  the  said  Tribunal  of  First  Instance. 

Neither  the  said  sum  of  5000  dollars,  nor  any  part  thereof,  nor  any  other  sum  in 
respect  of  the  causes  for  which  the  same  was  to  be  paid,  nor  any  sum  in  respect  of  the 
costs  and  expences  incurred  as  aforesaid,  has  been  received  from,  nor  has  the  said  sum 
of  500  dollars  so  imposed  by  way  of  a  fine  upon  the  master  as  aforesaid  been  paid  to, 
the  said  Government  of  the  Republic  of  Venezuela  or  the  authorities  of  the  said 
Custom  House  at  Puerto  Cabello. 

It  was  by  reason  of  there  being  two  separate  manifests  instead  of  a  manifest  on 
one  sheet  only,  and  not  by  reason  of  the  said  master  having  shewn  the  same  to  the 
Custom  [277]  House  authorities,  that  the  fine  of  500  dollars  was  so  imposed  on  the 
said  master  as  aforesaid. 

By  reason  of  the  detention  of  the  ship  at  Puerto  Cabello  as  aforesaid,  the  ship 
sustained  damage,  and  expences  were  in  consequence  incurred  by  the  master  in 
repairing  such  damage. 

The  plaintift"  claims  to  recover  from  the  defendant  in  this  action,  first,  for  loss 
sustained  by  him  by  reason  of  the  detention  of  the  said  ship  at  Puerto  Cabello  as 
aforesaid ;  secondly,  for  the  expenses  incurred  in  repairing  the  damage  sustained  by 
the  said  ship  in  consequence  of  such  detention ;  thirdly,  for  the  costs  and  expences 
incurred  by  him  in  and  about  the  legal  proceedings  taken  in  respect  of  the  said  ship ; 
and,  fourthly,  for  the  fine  of  500  dollars  so  imposed  on  the  master  as  aforesaid. 

The  master  had  no  funds  out  of  which  he  could  pay  the  fine,  and  was  unable  to 
pay  the  same.  He  applied  to  the  defendant's  agents  at  Puerto  Cabello  to  pay  it  for 
him,  but  they  refused  to  do  so  unless  he  gave  them  a  bottomry  bond  on  the  ship  for 
the  amount,  which  he  refused  to  do. 

The  Court  is  to  be  at  liberty  to  draw  from  the  above  facts  any  conclusion  which, 
in  their  judgment,  a  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  above  state  of 
facts,  the  plaintiff'  is  entitled  to  recover  from  the  defendant  for  any,  and  if  so  for 
which,  of  the  several  items  of  claim. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover  from  the 
defendant  for  any  of  the  said  items  of  claim,  then  final  judgment  shall  be  entered  up 
for  the  plaintiff,  with  costs  of  suit  for  such  sum  as  shall  be  determined  and  certified 
by  an  average  adjuster  to  be  payable. 
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If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover  from 
the  defendant  for  any  of  the  said  [278]  claims,  then  judgment  of  nolle  prosequi,  with 
costs  of  defence,  shall  be  entered  up  for  the  defendant. 

Lush  (H.  T.  Cole  with  him).  It  is  conceded  that  the  claim  to  the  fine  of  500 
dollars  cannot  be  sustained,  but  the  plaintift"  is  entitled  to  recover  all  the  other  items. 
By  the  additional  clause  to  the  charter-party  the  charterer  was  permitted  to  send  the 
vessel  to  two  ports  instead  of  one,  and  he  undertook  to  pay  "any  and  every  expense" 
which  the  vessel  might  incur  in  consequence  of  the  permission.  That  must  mean 
something  more  than  the  ordinary  expenses.  It  is  not  contended  that  the  defendant 
would  be  liable  for  expenses  incurred  by  the  wrongful  act  of  the  master,  but  the 
expenses  now  claimed  were  the  direct  and  immediate  consequence  of  the  defendant's 
act  in  making  two  separate  manifests  instead  of  a  manifest  on  one  sheet  only.  That 
gave  rise  to  suspicion  that  contraband  goods  were  on  board  the  vessel.  It  is  evident 
from  the  letter  of  the  defendant  to  the  master  that  he  foresaw  some  difficulty  from 
there  being  two  separate  manifests.  It  must  be  assumed  that,  according  to  the  law 
of  Venezuela,  the  fine  was  lawfully  imposed,  and  that  the  detention  of  the  vessel  was 
a  lawful  mode  of  enforcing  its  payment.  The  plaintiff  has  incurred,  by  that  detention, 
expense  in  the  wages  of  the  crew  and  officers  and  the  repair  of  the  damage  done  to 
the  vessel.  He  has  also  incurred  expenses  by  the  legal  proceedings.  All  these  are 
expenses  which  the  defendant,  by  his  contract,  has  undertaken  to  pay. 

Mellish  (Potter  with  him),  for  the  defendant.  None  of  these  claims  are  expenses 
which  the  defendant  has  undertaken,  by  his  contract,  to  pay.  As  the  charter-party 
originally  stood,  the  vessel  was  to  proceed  with  a  cargo  to  Puerto  Cabello  alone ;  and 
another  charter-party  was  entered  [279]  into  for  the  homeward  voyage  of  the  ship 
from  Maracaibo.  The  additional  clause  enabled  the  charterer  to  send  a  portion  of  the 
cargo  to  Maracaibo,  instead  of  going  there  from  Puerto  Cabello  in  ballast,  and  the 
defendant  undertook  to  pay  the  expenses  which  the  vessel  might  incur,  not  in  conse- 
quence of  going  to  two  ports,  but  of  discharging  the  cargo  at  two  ports  instead  of  one. 
That  view  is  confirmed  by  the  defendant's  letter  to  the  master.  The  expenses  claimed 
are  not  those  the  parties  contemplated  as  the  natural  result  of  sending  a  portion  of 
the  cargo  to  Maracaibo.  The  proximate  cause  of  the  loss  must  be  looked  at :  Imiides 
V.  The  Universal  Marine  Insurance  Company  (14  C.  B.  N.  S.  259).  It  is  not  enough  that 
there  is  a  causa  causans, — there  must  be  a  causa  sine  qua  non.  Assuming  that  the 
vessel  would  not  have  been  detained  if  there  had  not  been  two  separate  manifests, 
that  was  only  a  remote  cause  of  the  loss.  In  truth,  the  loss  resulted  from  the  inability 
of  the  master  to  pay  the  fine.  If  he  had  paid  it  none  of  these  expenses  would  have 
been  incurred. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover.  Mr. 
Lush  has  failed  to  shew  that  any  of  the  expenses  claimed  were  incurred  in  consequence 
of  the  permission  to  send  a  portion  of  the  cargo  to  Maracaibo,  so  as  to  entitle  the 
plaintifi"  to  recover  them  under  the  terms  of  the  additional  clause  in  the  charter-party. 
The  difficulty  has  entirely  arisen  from  the  master  not  having  funds  to  pay  the  -fine. 
If  he  had  paid  it,  the  vessel  would  not  have  been  detained,  and  the  expenses  of  the 
wages  of  the  crew  and  officers,  of  the  repair  of  the  damage  caused  by  the  detention 
of  the  vessel,  and  of  the  legal  proceedings  (which  altogether  amount  to  a  great  deal 
more  than  the  fine),  would  not  have  been  incurred.  The  plain-[280]-tiff  is  no  more 
entitled  to  claim  expenses  occasioned  by  the  master's  inability  to  pay  the  fine  than 
a  person  who  is  unable  to  pay  a  judgment  debt  has  a  right  to  complain  that  he  has 
been  taken  in  execution  and  has  sustained  loss  by  imprisonment.  The  general  scope 
and  principle  of  the  law  is  that,  if  a  person  cannot  discharge  a  liability,  he  must  pay 
the  expenses  consequent  upon  his  default. 

On  the  present  occasion,  the  charterer  did  not  guarantee  that  he  would  be  respon- 
sible for  every  sort  of  expense ;  he  merely  undertook  that,  in  consideration  of  the 
owner  permitting  his  vessel  to  go  with  a  portion  of  the  cargo  to  Maracaibo,  he  would 
pay  any  expenses  which  might  be  incurred  in  consequence  of  that  permission.  The 
expenses  now  claimed  were  not  incurred  in  consequence  of  the  vessel  taking  a  portion 
of  the  cargo  to  Maracaibo,  but  in  consequence  of  the  master  not  being  able  to  pay  the 
fine.  I  think  that,  whether  the  imposition  of  the  fine  was  legal  or  illegal,  this  claim 
is  equally  unfounded.  The  defendant  only  undertook  to  pay  those  expenses  which 
were  the  natural  result  of  the  alteration  in  the  charter,  and  which  may  be  reasonably 
supposed  to  have  been  foreseen  or  anticipated  by  the  parties. 
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On  these  grounds  I  think  that  the  plaintiff  is  not  entitled  to  recover  any  of  the 
claims,  and  judgment  of  nolle  prosequi  must  be  entered. 

Martin,  B.  I  am  also  of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  plaintiff  claims  to  recover :  first,  the  loss  sustained  by  him  by  reason  of  the 
detention  of  the  ship  at  Puerto  Cabello  ;  secondly,  for  the  expenses  incurred  in  repair- 
ing the  damage  sustained  by  the  ship  in  consequence  of  such  detention  ;  thirdly,  for 
the  costs  and  expenses  incurred  by  him  in  and  about  the  legal  proceedings  taken  in 
respect  of  the  ship ;  and  fourthly,  for  the  fine  of  [281]  500  dollars  imposed  on  the 
master.  With  respect  to  the  last  claim,  Mr.  Lush  admitted  that,  inasmuch  as  the  fine 
had  never  been  paid,  that  claim  could  not  be  sustained.  The  question  then  is, 
whether  any  of  the  three  other  claims  are  within  the  terms  of  the  contract ;  if  not, 
the  defendant  is  not  responsible.  It  may  be  that  a  wrong  was  done  to  the  plaintiff 
by  the  detention  of  the  ship,  but  the  defendant  is  not  bound  to  compensate  for  that, 
unless  he  has  contracted  to  do  so. 

On  the  1st  March,  the  defendant  chartered  the  vessel  from  Liverpool  to  Puerto 
Cabello,  and  on  the  21st  March  an  additional  clause  was  signed,  by  which  the  charterer 
was  to  have  the  option  of  sending  a  portion  of  th5  cargo  to  Maracaibo,  or  of  sending 
the  vessel  direct  to  Maracaibo,  it  being  understood  that  every  expense  the  vessel  might 
incur  in  consequence  of  the  additional  clause  should  be  borne  by  the  charterer.  That 
was  the  contract  between  the  parties,  and  the  question  is,  whether  any  of  the  expenses 
which  the  vessel  did  incur  were  expenses  incurred  in  consequence  of  this  additional 
clause. 

With  respect  to  the  alleged  loss  by  reason  of  the  detention  of  the  vessel,  it  is  said 
it  was  caused  by  the  charterer  making  out  two  separate  manifests  instead  of  a  manifest 
on  one  sheet  only,  but  if  that  was  wrong,  why  did  not  the  captain  refuse  to  receive 
them  ?  It  cannot  be  called  a  wrong,  it  was  a  mistake,  and  even  if  it  caused  the  loss 
it  was  the  joint  mistake  of  both  parties.  In  truth,  however,  the  loss  arose  from 
shipping  goods  to  the  port  of  a  country  whose  Government  was  in  such  a  disturbed 
state.  The  real  meaning  of  the  clause  is,  that  the  charterer  shall  pay  the  expenses 
incurred  by  reason  of  his  taking  a  portion  of  the  cargo  to  Maracaibo.  Then  how  can 
it  be  said  that  because  the  vessel  was  detained  at  Puerto  [282]  Cabello  the  loss  sus- 
tained by  that  detention  was  an  expense  incurred  by  reason  of  the  charterei*  being  at 
liberty  to  take  a  portion  of  the  cargo  to  Maracaibo?  Even  supposing  the  master 
incurred  the  fine  of  500  dollars  by  having  two  separate  manifests,  there  is  nothing  in 
the  case  to  shew  that  the  detention  of  the  vessel  was  legal. 

Then  with  respect  to  the  expenses  incurred  in  repairing  the  damage  to  the  ship 
by  reason  of  its  detention,  I  am  also  of  opinion  that  the  defendant  is  not  liable,  and 
for  the  same  reasons. 

Then  as  to  the  claim  for  the  costs  and  expenses  incurred  about  the  legal  proceed- 
ings, how  can  the  defendant  be  liable  for  theml  If  the  detention  of  the  ship  was 
lawful,  the  plaintiff  must  pay  the  expenses  incurred  in  endeavouring  to  procure  its 
release ;  if  the  detention  was  unlawful,  what  pretence  is  there  for  saying  that  the 
defendant  is  bound  to  pay  them?  It  seems  to  me  that  the  plaintiff  has  utterly  failed 
to  shew  that  there  has  been  any  breach  of  this  contract  on  the  part  of  the  defendant. 

Bramwell,  B.  I  am  entirely  of  the  same  opinion.  The  question  turns  upon  the 
words,  "and  that  any  and  every  expense  the  vessel  may  incur  in  consequence  of  the 
additional  clause  to  this  charter  shall  be  borne  by  the  charterer."  By  that  clause  does 
not  the  shipowner  in  effect  say,  "  I  have  engaged  to  take  your  goods  to  a  particular 
port,  and  I  am  willing  to  take  them  to  that  port  or  to  another  port,  or  to  both,  and 
as  I  do  not  charge  you  any  more  freight,  you  must  pay  every  expense  the  vessel  may 
incur  in  consequence?"  Suppose  the  parties  themselves  had  calculated  the  additional 
expense,  they  would  never  have  taken  into  account  the  possibility  of  such  expenses 
as  the  plaintiff  now  seeks  to  cast  upon  the  defendant.  Looking  at  the  words,  [283] 
"  every  expense  the  vessel  may  incur  in  consequence  of  this  additional  clause,"  how 
can  it  be  said  that  the  expenses  now  claimed  were  incurred  in  consequence  of  that 
clause  ?  They  clearly  were  not.  It  may  be  that  the  loss  would  not  have  occurred  if 
there  had  been  no  additional  clause,  but  the  loss  is  not  the  consequence  of  it.  In 
Thompson  v.  Hopper  (E.  B.  &  E.  1038,  1051)  my  brother  Martin  said :  "No  doubt  if 
the  ship  had  not  been  sent  to  sea  she  would  not  have  been  lost ;  but  this  may  be  said 
of  every  loss..  Again,  if  she  had  been  sent  out  seaworthy,  it  is  probable  she  would 
have  sailed  at  once  upon  her  voyage  and  not  anchored,  but  this  is  mere  surmise  ;  the 
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real  answer  to  both  suggestions  seems  to  me  to  be  that  they  are  causa3  reraota3,  whilst 
by  law  the  causa  proxima  is  alone  to  be  regarded."  In  his  opinion,  therefore,  although 
the  sending  the  vessel  out  to  sea  in  an  unseaworthy  state  was  in  one  sense  the  cause 
of  its  loss,  that  is  to  say,  if  the  vessel  had  been  seaworthy  the  loss  might  not  have 
occurred,  yet  the  unseaworthiness  was  not  the  cause  of  the  loss  in  such  a  sense  as  to 
preclude  the  plaintiff  from  recovering  on  the  policy. 

Apart  from  these  considerations,  I  may  observe  that  the  manifest  is  the  master's 
manifest.  The  charterer  makes  it  out  because  he  knows  better  than  the  master  what 
cargo  is  shipped,  but  nevertheless  it  is  the  master's  manifest,  and  if  there  was  anything 
wrong  in  making  out  two  separate  manifests  the  master  should  have  objected  to  it.' 
Suppose  the  master  himself  had  made  out  the  manifests,  and  rightfully  or  wrongfully 
the  ship  had  been  detained  at  Puerto  Cabello  because  he  made  out  two  separate 
manifests  instead  of  a  manifest  on  one  sheet  only,  how  would  that  be  the  proximate 
cause  which  led  to  expense  in  additional  wages,  repairs  of  the  ship,  legal  proceedings, 
and  a  fine  [284]  (which  has  never  been  paid) ;  and  how  could  it  be  said  that  those 
were  expenses  incurred  in  consequence  of  the  additional  clause  in  the  charterparty  ? 
Such  expenses  are  neither  within  the  words  or  object  of  the  clause,  nor  within  the 
contemplation  of  the  parties. 

Judgment  for  the  defendant. 

Lloyd  v.  The  General  Iron  Screw  Collier  Company  (Limited).  May  30, 
1864. — An  exception  in  a  bill  of  lading  of  "accidents  or  damage  of  the  seas, 
rivers,  and  steam  navigation,  of  whatever  nature  or  kind  soever,"  does  not  exempt 
the  ship-owner  from  responsibility  for  loss  of  goods  by  reason  of  a  collision  caused 
by  the  gross  negligence  of  the  master  or  crew. 

[S.  C.  33  L.  J.  Ex.  269  ;  10  Jur.  (N.  S.)  661 ;  12  W.  R  882 ;  10  L.  T.  586.  Adopted, 
Grill  V.  General  Iron  Screw  Collier  Company,  1866,  L.  R.  1  C.  P.  613 ;  3  C.  P.  48L 
Referred  to.  The  Freedom,  1869,  L.  R.  2  Adra.  &  Ec.  348;  The  Chasca,  1875, 
L.  R.  4  Adm.  &*  Ec:  449 ;  Chartered  Mercantile  Bank  of  India  v.  Netherlands  Iiulia 
Steam  Navigation  Company,  1882,  9  Q.  B.  D.  123  ;  1883,  10  Q.  B.  D.  531.] 

Declaration.  For  that  the  defendants  were  the  owners  of  a  certain  steam  vessel, 
called  the  "  Black  Prince,"  lying  at  anchor  at  the  port  of  Genoa,  and  bound  on  a 
voyage  from  that  port  to  the  port  of  London,  and  thereupon  the  plaintiff  caused  to 
be  delivered  to  the  defendants,  and  they  received,  certain  goods  of  the  plaintiff,  to  be 
by  them  shipped  on  board  the  said  steam  vessel  and  safely  and  securely  carried  therein 
from  the  said  port  of  Genoa  to  the  said  port  of  London,  and  there  to  be  delivered  to 
the  plaintiff,  or  to  his  assigns,  the  act  of  God,  the  Queen's  enemies,  pirates,  robbers, 
thieves,  barratry  of  master  or  mariners,  restraint  of  princes  and  rulers,  fire,  accident 
or  damage  from  machinery,  boilers,  steam  or  from  other  goods,  by  contact,  sweating, 
leaking  or  otherwise,  and  accidents  or  damage  of  the  seas,  rivers  and  steam  navigation 
of  whatever  nature  or  kind  soever  excepted ;  he  or  they  paying  freight  for  the  said 
goods  in  cash  on  ship's  arrival,  free  of  interest,  at  the  rate  of  50s.  per  ton  of  twenty 
hundred  weights,  gross  weight,  with  15  per  cent,  primage  and  average  accustomed. 
And  the  plaintiff"  says  that  the  defendants  did  not  safely  [285]  and  securely  carry 
and  deliver  the  said  goods  as  aforesaid,  but  took  such  bad  and  improper  care  of 
their  said  steam  vessel,  and  navigated  and  directed  and  managed  the  same  in  so 
careless,  negligent  and  improper  a  maimer  that,  by  and  through  the  gross  carelessness, 
negligence,  mismanagement  and  improper  conduct  of  defendants,  by  their  servants 
and  marinei-3  in  that  behalf,  and  not  otherwise,  the  steam  vessel,  with  great  force 
and  violence,  ran  foul  of  and  struck  against  a  certain  other  steam  vessel,  to  wit,  the 
"  Araxes,"  whereby  the  plaintiff's  goods  on  board  the  said  steam  vessel  of  the  defendants, 
were  sunk  and  the  said  goods  became  wholly  lost  to  the  plaintiff. 

Plea.  That  the  defendants  were  prevented  from  carrying  and  delivering  the  goods 
agreeably  to  the  terms  upon  which  they  received  the  same  by  the  excepted  perils. 

Replication.  That  the  supposed  excepted  perils  in  the  plea  mentioned  consisted 
wholly  of  the  collision  in  the  declaration  mentioned,  and  that  the  said  collision  arose 
and  was  wholly  caused,  and  the  supposed  perils  were  incurred  by  and  through  the 
gross  carelessness,  negligence,  mismanagement  and  improper  conduct  of  defendants  by 
their  servants  and  mariners  in  that  behalf,  and  not  otherwise,  and  that  the  defendants 
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were  not  prevented  from  carrying  and  delivering  the  said  goods  by  the  said  excepted 
perils,  or  any  of  them,  further  or  otherwise  than  in  this  replication  mentioned. 

Demurrer,  and  joinder  therein. 

Sir  G.  Honyman  (with  whom  was  Lush)  argued  in  support  of  the  demurrer.(a) 
The  defendants  are  exempt  from  lis^bility  by  the  exception  in  the  bill  of  lading  of 
•'accidents  or  damage  of  the  seas  and  steam  navigation,  of  whatever  nature  or  kind 
soever."  A  carrier  by  water  may  [286]  carry  on  such  terms  only  as  he  thinks  fit ; 
and  the  defendants  have  contracted  that  they  shall  not  be  responsible  for  loss  against 
which  the  owner  of  the  goods  might  protect  himself  by  insurance.  A  common  carrier 
is  responsible  for  all  losses  except  those  occasioned  by  the  act  of  God  or  the  Queen's 
enemies ;  but  even  before  the  statute  1 1  Geo.  4  &  1  Wm.  4,  c.  68,  he  might  have 
limited  his  liability  by  a  public  notice :  Story  on  Bailments,  §  554,  p.  576,  5th  ed. 
[Martin,  B.  A  carrier  is  liable  for  gross  negligence,  although  the  goods  are  above  the 
value  mentioned  in  his  public  notice,  and  although  they  are  not  specially  entered  and 
insured:  Birkett  v.  W Ulan  {2  B.  &  Aid.  356),  Batson  v.  Donovan  (4  B.  &  Aid.  21). 
Ghannell,  B.  In  Chitty's  Law  of  Carriers,  chap.  Ill,  p.  147,  it  is  said  :  "At  common 
law  there  was  no  distinction  between  common  carriers  by  land  and  common  carriers 
by  water,  and  the  general  principles  which  have  been  laid  down  with  regard  to  carriers 
by  land  equally  apply  to  those  by  water.  In  the  absence  of  any  express  contract 
between  the  parties  they  are  liable  in  the  same  degree,  except  so  far  as  their  liability 
is  limited  by  act  of  parliament."]  Common  carriers  are  not  bound  to  carry  every 
description  of  goods,  and  between  all  places  on  their  line,  but  only  such  goods,  and  to 
and  from  such  places,  as  they  have  publicly  professed  to  do,  and  have  convenience  for 
that  purpose :  Johnson  v.  The  Midland  Railway  Company  (4  Exch.  367).  Where  a 
railway  Company  issued  printed  notices  that  they  would  not  carry  fish  except  on 
terms  relieving  them  from  all  liability,  and  declaring  that  none  of  their  servants  had 
power  to  vary  the  terms,  and  a  fish-dealer,  on  whom  the  notice  had  been  served, 
persisted  in  sending  his  fish  by  the  railway,  it  was  held  that  a  special  contract  might 
be  inferred  by  which  he  was  bound,  although  he  dissented  from  its  [287]  terms : 
Walker  v.  The  York  and  North  Midland  Railway  Company  (2  E.  &  B.  750).  The  law  of 
carriers  is  analogous  to  that  of  innkeepers ;  and  in  Mm-gan  v.  Ravey  (6  H.  &  N.  265) 
it  was  never  doubted  that  an  innkeeper  might  limit  his  liability  by  notice.  The 
defendants  do  not  seek  to  protect  themselves  against  responsibility  for  their  own 
negligence,  but  only  for  that  of  their  servants.  [Martin,  B.  A  carrier  by  water 
impliedly  promises  that  his  vessel  shall  be  seaworthy,  and  he  is  responsible  for  damage 
arising  from  leakage,  although  he  has  given  notice  that  he  will  not  be  answerable  for 
any  damage  unless  occasioned  by  want  of  ordinary  care  in  the  master  or  crew  :  Lyon 
v.  Mells  (5  East,  428).]  Here  the  collision  was  as  much  an  accident  of  the  seas  and 
navigation  as  if  the  vessel  had  struck  against  a  rock.  In  Webster's  Dictionary  one 
definition  of  "accident"  is  "an  event  that  takes  place  without  one's  foresight  or 
expectation."  The  terms  of  the  conti-act  are  sufficiently  large  to  exonerate  the  defen- 
dants from  responsibility  for  all  sea  risks  of  whatever  kind  and  however  arising : 
Austin  V.  The  Manchester,  Sheffield  and  Lincolnshire  Railway  Company  (10  C.  B.  454). 
The  insertion  of  "  barratry  of  master  or  mariners,"  in  the  excepted  perils,  shews  that 
the  defendants  were  to  be  protected  against  the  misconduct  of  their  servants. 
[Ghannell,  B.  The  negligence  of  the  master  or  crew  is  no  defence  to  an  action  on 
a  policy  of  insurance,  where  the  loss  has  been  immediately  occasioned  by  the  perils 
insured  against:  Biccard  v.  Shepherd  (14  Moo.  P.  C.  471).]  If  the  proximate  cause 
of  the  loss  is  perils  of  the  sea,  the  assured  may  recover,  although  it  was  remotely 
occasioned  by  the  misconduct  of  the  master :  Dixon  v.  Sadler  (5  M.  &  M.  405).  In 
Carr  v.  The  Lancashire  and  Yorkshire  Rail-l288]-way  Company  (7  Exch.  707)  the  jury 
found  that  the  defendants  were  guilty  of  gross  negligence,  but  it  was  nevertheless 
held  that  they  were  protected  by  the  terms  of  their  contract.  They  also  referred  to 
Laveroni  v.  Drury  (8  Exch.  166). 

Brett  (Hannen  and  Cohen  with  him),  contra.  Loss  occasioned  by  the  negligence 
of  the  defendant's  crew  is  not  within  the  excepted  perils  in  the  bill  of  lading.  The 
same  construction  should  not  be  put  upon  a  bill  of  lading  as  upon  a  policy  of  insur- 
ance, for  the  two  contracts  are  essentially  different.  In  an  insurance  the  subject- 
matter  of  the  contract  is  damage,  and  unless  there  is  damage  the  contract  does  not 

(a)  In  last  Easter  Term,  May  4,  and  in  the  present  term.  May  30. 
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come  into  operation  ;  in  a  bill  of  lading  the  contract  is  to  carry  safely  and  deliver. 
Therefore,  in  a  contract  of  insurance  the  causa  proxima  must  be  considered  in  order 
to  ascertain  whether  the  damage  is  caused  by  the  perils  insured  against :  Story  on 
Bailments,  §  515,  p.  542,  5th  ed.  The  decisions  in  Sadler  v.  Dixon  (5  M.  &  W.  405) 
and  lonides  v.  The  Universal  Marine  Insurance  Company  (14  C.  B.  N.  S.  259)  proceeded 
on  that  principle.  But  under  a  bill  of  lading  the  causa  causans  must  be  regarded  ; 
and  here  the  real  cause  of  the  loss  was  not  an  accident  or  damage  of  the  sea,  but  the 
negligence  of  the  defendants'  servants.  It  makes  no  difference  whether  the  loss  was 
occasioned  by  the  negligence  of  the  crew  or  of  the  defendants  themselves.  If  the 
defendants  had  been  on  board  the  vessel,  and  their  personal  negligence  had  caused 
the  loss,  they  would  not  have  been  exempted  from  liability  by  the  exceptions  in  this 
bill  of  lading.  In  Can-  v.  The  Lancashire  and  Yorkshire  Railway  Company  (7  Exch.  707) 
the  words  were  "damage  howsoever  caused."  A  collision  caused  by  the  negligence 
of  the  master  or  crew  is  not  within  the  [289]  exception  of  "  accidents  or  damage  of 
the  seas  : "  Maclachlan  on  Merchant  Shipping,  p.  458.  In  Buller  v.  Fisher  (3  Esp.  67) 
Lord  Kenyon  said,  "If  the  defendants  have  been  guilty  of  any  degree  of  negligence, 
and  it  could  have  been  proved  that  the  accident  could  have  been  prevented,  they 
would  certainly  have  been  liable."  In  Story  on  Bailments,  §  512  a.,  p.  539,  5th  ed., 
it  is  said  that  the  phrase  "perils  of  the  sea  "must  be  understood  "  to  include  such 
losses  only  to  the  goods  on  board  as  are  of  an  extraordinary  nature,  or  arise  from  some 
irresistible  force,  or  from  inevitable  accident,  or  from  some  overwhelming  power, 
which  cannot  be  guarded  against  by  the  ordinary  exertions  of  human  skill  and 
prudence."  In  Kent's  Commentaries,  vol.  3,  part  v.,  lee.  xlvii.  (5),  p.  301,  10th  ed., 
it  is  said  :  "Perils  of  the  sea  denote  natural  accidents  peculiar  to  that  element,  which 
do  not  happen  by  the  intervention  of  man,  nor  are  to  be  prevented  by  human  prudence." 
The  law  is  thus  laid  down  in  Parson's  Maritime  Law,  vol.  1,  bk.  1,  ch.  vii.,  p.  190: 
"  If  the  cargo  is  injured  by  collision  through  any  fault  of  the  master,  the  shipper  has 
an  undoubted  claim.  If  the  collision  occurred  from  the  irresistible  force  of  tide  or 
storm,  the  ship  is  excused,  because  the  loss  was  occasioned  by  a  peril  of  the  sea.  But 
if  the  collision  occurred  wholly  through  the  fault  of  another  vessel,  and  most  unneces- 
sarily, but  without  any  fault  on  the  part  of  the  ship  which  contains  the  damaged 
cargo,  then  the  ship  is  not  excused,  whether  there  be  a  bill  of  lading  or  not,  such 
collision  being  neither  an  act  of  God,  nor  'a  peril  of  the  sea.'"  In  Em^rigon  on  Insur- 
ance (ed.  Meredith),  p.  285,  "accidents"  are  defined  as  "  those  events  which  no  human 
prudence  could  foresee."     He  was  then  stopped  by  the  Court. 

Sir  G.  Honyman,  in  reply.  There  is  no  authority  for  [290]  putting  a  construction 
on  a  bill  of  lading  different  from  that  of  a  policy  of  insurance.  The  general  rule  in 
cases  of  insurance,  "causa  proxima,  non  remota  spectatur,"  is  in  many  cases  applicable 
to  carriers  by  water,  although  there  may  have  been  some  negligence  or  misconduct  on 
the  part  of  the  master  or  crew  :  Story  on  Bailments,  §  515,  p.  542,  5th  ed.  [Pollock,  C.  B. 
If  the  man  at  the  helm  turned  the  vessel  the  wrong  way,  by  which  it  was  cast  on 
shore  and  destroyed,  the  causa  causans  would  be  his  negligence,  and  not  the  perils  of 
the  sea,  but  the  causa  proxima  would  be  the  perils  of  the  sea.  And  if  the  ship  were 
struck  with  lightning,  and  the  cargo  thereby  destroyed,  although  there  was  negligence 
on  the  part  of  the  master,  the  causa  proxima  would  be  a  peril  of  the  sea.]  If  the 
collision  had  been  caused  by  the  negligence  of  the  master  or  crew  of  the  other  vessel, 
the  loss  would  have  been  a  loss  by  perils  of  the  sea:  Smith  v.  Scott  (4  Taunt,  126). 
The  dictum  of  Lord  Kenyon,  in  Buller  v.  Fisher  (3  Esp.  7,  68),  was  not  necessary  for 
the  decision  of  that  case.  [Martin,  B.  Non  constat  that  the  sea  was  calm,  and  the 
other  vessel  at  anchor  when  the  collision  took  place.]  The  words  "of  whatever  nature 
or  kind  soever,"  include  the  four  kinds  of  collision,  viz.,  where  one  or  other  of  the 
parties  is  solely,  or  both  or  neither  are  in  fault.  In  a  marine  insurance,  there  is  no 
implied  warranty  that  the  master  and  crew  shall  do  their  duty  during  the  voyage : 
per  Lord  Wensleydale  in  Biccard  v.  Shepherd  (14  Moo.  P.  C.  471,  494). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  declaration  sets  out  the  bill  of  lading,  which  contains  an  exception  of  certain 
perils,  including  barratry  of  the  master,  but  not  gross  negligence  or  improper  conduct 
short  of  barratry.  The  declaration  then  avers  that  the  defendants  did  not  safely  and 
securely  [291]  carry  and  deliver  the  goods,  but  navigated  the  steam  vessel  in  so  careless, 
negligent  and  improper  a  manner  that  "  by  and  through  the  gross  carelessness,  negli- 
gence and  improper  conduct  of  the  defendants,  by  their  servants  and  mariners  in  that 
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behalf,  and  not  otherwise,"  the  steam  vessel  struck  against  another  vessel,  whereby 
the  goods  were  lost.  The  defendants,  by  their  plea,  say  that  they  were  prevented 
from  carrying  and  delivering  the  goods  by  the  excepted  perils.  The  plaintiffs  reply 
that  the  collision  was  caused,  and  "  the  supposed  perils  were  incurred  by  and  through 
the  gross  negligence,  mismanagement  and  improper  conduct  of  the  defendants,  by 
their  servants  and  mariners,"  and  that  they  were  not  prevented  from  carrying  and 
delivering  the  goods  by  the  said  excepted  perils.  The  question  is,  whether,  under 
these  circumstances,  the  plaintiff  is  entitled  to  recover. 

It  appears  to  me  clear,  upon  the  authorities,  that  Mr.  Brett's  proposition  is  correct, 
and  that,  in  eases  of  this  kind,  we  must  look,  not  at  the  causa  proxima,  but  the  causa 
causans,  or  real  cause  of  the  loss.  Therefore,  if  the  negligence  of  the  master  or 
mariners  was  the  cause  of  the  loss,  the  plaintiff  is  entitled  to  recover,  notwithstanding 
the  exceptions  in  the  bill  of  lading.  There  is  a  well-known  distinction  between  a 
marine  assurance,  whether  on  a  ship  or  goods,  and  an  ordinary  insurance  against  fire. 
If  a  man  insures  his  house  and  goes  home  so  intoxicated  as  not  to  know  what  he  is 
about,  and  in  that  state  sets  fire  to  his  house,  he  is  as  much  entitled  to  recover  as  if 
the  fire  had  occurred  "  by  accident "  when  he  was  sober.  But  in  the  case  of  marine 
insurance  it  is  otherwise,  and  the  proximate  not  the  remote  cause  is  considered.  The 
argument  for  the  defendant  cannot  prevail  against  the  authorities,  and  our  judgment 
must  be  for  the  plaintiff. 

[292]  Martin,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  Mr.  Brett  is 
right;  and  that,  putting  a  reasonable  meaning  upon  the  exceptions  in  the  bill  of 
lading,  this  case  is  not  within  them.  In  order,  however,  to  form  a  correct  judgment 
on  the  case,  we  ought  to  know  the  facts,  and  the  issues  should  have  been  tried  before 
this  argument. 

Bramwell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
No  doubt  this  is  an  inconvenient  mode  of  raising  the  question,  because  the  plaintiff, 
in  order  to  make  a  good  replication,  states  a  superlative  case,  which  may  not  be 
supported  by  the  evidence.  However,  I  consider  the  effect  of  the  pleadings  to  be, 
that  the  plaintiff  says  the  loss  was  occasioned  by  the  negligence  of  the  defendants' 
mariners,  and  from  no  other  cause,  that  is,  there  was  no  contributory  negligence  on 
the  part  of  the  plaintiff.  The  question  then  is,  whether  the  exceptions  in  the  bill  of 
lading  extend  to  that  case,  and  I  think  they  do  not. 

It  is  to  be  observed  that  the  exceptions  are,  "the  act  of  God,  the  Queen's  enemies, 
pirates,  robbers,  thieves" — all  of  which,  I  suppose,  mean  inevitable  perils.  Then 
comes  "  barratry  of  master  or  mariners,  restraint  of  princes  and  rulers,  fire  "  (which 
may,  no  doubt,  arise  from  carelessness  or  misfortune),  "accident  or  damage  from 
machinery,  boilers,  steam  "  (which  cannot  apply  to  an  explosion  caused  by  the  wilful 
act  of  the  engineer),  "or  from  other  goods  by  contact,  sweating,  leaking  or  otherwise." 
Then  comes  "  and  accidents  or  damage  of  the  seas,  rivers,  and  steam  navigation,  of 
whatever  nature  or  kind  soever."  The  plaintiff  says  that  the  collision  was  caused  by 
the  negligence  of  the  defendants.  In  common  parlance  that  is  certainly  not  an 
"  accident."  Suppose  a  man  chose  to  ride  blindfolded  along  the  street,  and  ran  against 
another  person  on  horseback,  by  [293]  which  both  were  injured,  could  the  former  say 
that  he  had  met  with  an  accident  when  he  did  an  act  which,  in  all  probability,  would 
lead  to  mischief  1  The  person  with  whom  he  came  in  collision  might  fairly  say  that 
he  had  met  with  an  accident,  for  he  met  with  a  peril  which  he  could  not  have  fore- 
seen or  expected.  Looking  at  the  proper  meaning  of  the  word  "  accident "  I  think  it 
does  not  include  injury  to  the  cargo  from  the  negligence  of  the  master  or  crew.  The 
other  word  is  "  damage,"  and  I  think  that  means  damage  done  by  the  seas,  rivers,  or 
steam  navigation.  This  collision  was  not  sea  damage,  or  damage  resulting  from  steam 
navigation.  The  words  "accidents  or  damage  of  the  seas,"  &c.,  have  much  the  same 
meaning  as  "  perils  of  the  seas,"  and,  with  the  exception  of  barratry  and  fire,  the 
whole  provision  is  directed  against  inevitable  accidents,  and  not  against  events  which 
might  be  avoided  by  prudence  and  care. 

It  was  argued  that  if  the  defendants  are  not  liable  for  the  barratry  of  the  master 
and  mariners,  why  should  they  be  liable  for  their  negligence  1  It  may  be  answered, 
first,  that  they  are  liable  for  wilful  negligence  if  it  be  not  barratrous ;  and,  secondly, 
that  barratry  implies  a  secret  and  fraudulent  act,  against  which  the  shipowner  cannot 
guard,  whereas  negligence  may  be  prevented  by  employing  a  skilful  master  and 
mariners.     Suppose,  instead  of  a  corporation,  a  private  individual  had  contracted  to 
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carry  goods  upon  the  terms  of  this  bill  of  lading  and  had  himself  acted  as  master, 
could  he  be  permitted  to  say,  "  I  intended  to  guard  myself  against  the  consequences 
of  my  own  negligence."  Does  it  make  any  difference  because  the  owner,  instead  of 
being  an  individual  and  acting  as  master,  is  a  corporation  ?  However  that  may  be, 
the  replication  shews  that  the  loss  was  not  occasioned  by  "  accidents  or  damage  [294] 
of  the  seas  "  within  the  meaning  of  the  exception  in  this  bill  of  lading.  I  wish  to  add 
that,  upon  the  authorities,  I  am  satisfied  that  Mr.  Brett  is  right ;  and  I  think  Emerigon 
is  entitled  to  great  weight. 

Channell,  B.  I  concur  with  the  rest  of  the  Court,  upon  the  ground,  independently 
of  authority,  that  the  replication  takes  the  case  out  of  the  excepted  perils  in  the  bill 
of  lading.     At  the  same  time  I  think  that  the  case  is  concluded  by  the  authorities. 

Judgment  for  the  plaintiff. 

Ex  PARTE  W.  Games.  In  re  Williams  v.  Lloyd.  June  13,  1864. — A  plaintiff 
who  had  obtained  judgment  for  his  costs,  in  collusion  with  the  defendant,  and  in 
order  to  defeat  the  lien  of  the  plaintiff's  attorney,  gave  him  and  the  sheriff  notice 
not  to  execute  any  process  on  pain  of  being  treated  as  trespassers.  Held,  that 
a  Judge  had  power,  in  the  exercise  of  the  equitable  interference  of  the  Court,  to 
order  that  the  plaintiff  "  or  the  defendant "  pay  the  attorney  the  costs. 

[S.  C.  33  L.  J.  Ex.  317.     Discussed,  Ex  parte  Moirison ;  Sullivan  v.  Pearson, 
1868,  L.  K.  4  Q.  B.  157.] 

An  action  had  been  commenced  by  the  above  named  W.  Cames,  as  attorney  for 
Williams,  the  plaintiff,  against  the  defendant  Lloyd,  the  sheriff  of  Brecon,  for  wrongfully 
seizing  the  plaintiff's  sheep  under  a  writ  of  fi.  fa.,  issued  on  a  judgment  against  another 
person.  After  declaration,  the  plaintiff  took  out  a  summons  calling  on  Games  to  shew 
cause  why  all  further  proceedings  should  not  be  stayed,  on  the  ground  that  the  action 
was  commenced  without  the  authority,  privity  or  consent  of  the  plaintiff..  That 
summons  was  heard  before  Wilde,  B.,  who  refused  to  make  an  order.  Afterwards 
the  plaintiff,  by  deed,  released  the  defendant  from  all  claims  in  the  action,  and  gave 
Games  notice  of  the  release.  The  defendant  then  pleaded  the  [295]  release,  and  the 
plaintiff  replied  by  confessing  the  plea,  and  praying  judgment  for  his  costs.  The  costs 
were  tJixed  at  281.  17s.  6d.,  and  judgment  signed  for  the  amount.  The  plaintiff  gave 
the  sheriff  notice  of  the  release,  and  that  he  had  revoked  the  authority  of  Games ;  and 
he  warned  him  and  Games  not  to  execute  any  process  on  pain  of  being  treated  as 
trespassers.  Games  then  took  out  a  summons,  supported  by  affidavit  that  the 
plaintiff  and  defendant  were  acting  in  collusion  to  deprive  him  of  his  costs,  and 
Martin,  B.,  before  whom  the  summons  was  heard,  made  an  order  that  Williams,  the 
plaintiff,  or  the  defendant,  pay  to  Games  the  sum  of  281.  17s.  6d.  with  the  costs  of 
the  application. 

Thereupon,  the  defendant  obtained  a  rule  calling  on  Games  and  the  plaintiff  to 
shew  cause  why  the  order  of  Martin,  B.,  should  not  be  rescinded  or  varied  by  striking 
out  the  words  "  or  the  defendant ; "  against  which 

Lush  and  Gibbons  shewed  cause  for  Games.  The  order  was  properly  made. 
Where  a  plaintiff  and  defendant  collusively  settled  an  action  by  the  latter  depositing 
a  bill  of  exchange  in  the  hands  of  a  third  person,  this  Court  ordered  the  bill  to  be 
given  up  to  the  plaintiff's  attorney:  Gould  v.  Datds  (1  C.  &  J.  415;  1  Tyrw.  380). 
An  attorney  has  no  authority  over  the  execution,  nor  any  right  to  carry  it  into  effect 
against  the  order  of  the  plaintiff,  because  the  plaintiff  and  defendant  have  colluded  to 
deprive  him  of  his  lien  for  costs :  Barker  v.  St.  Quintin  (12  M.  &  W.  441).  If  Games 
had  proceeded  to  levy  after  the  plaintiffs  notice  he  would  have  been  liable  to  an 
action  of  trespass.  [Bramwell,  B.  In  Gould  v.  Davis  (1  C.  &  J.  415;  1  Tyrw.  380) 
the  security  had  been  handed  over  by  the  defendant.  But  suppose  the  plaintiff  says 
"  I  do  not  want  the  costs,"  is  not  the  [296]  proper  course  for  the  attorney  to  apply 
to  the  Court  for  leave  to  issue  execution  1]  It  is  stated,  in  Archbold's  Practice, 
vol.  1,  p.  137,  11th  ed.,  that  in  clear  cases  of  collusion  the  Court  might  allow  the 
attorney  to  proceed  in  the  action  for  his  costs.  Also,  that  the  Court  will  exercise  its 
equitable  interference  where  the  attorney  has  given  the  opposite  party  notice  of  his 
lien,  and  required  the  amount  payable  to  his  client  to  be  paid  to  him ;  and,  even 
where  no  such  notice  has  been  given,  if  it  is  clearly  established  that  there  has  been 
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some  collusion  or  fraudulent  conspiracy  between  the  parties  to  cheat  the  attorney  of 
his  costs.  [Martin,  B.  Here  is  money  due  from  the  defendant,  which  it  is  never 
suggested  has  been  paid,  then  why  should  he  not  pay  it  over  to  the  plaintiffs 
attorney  1] 

The  plaintiff  did  not  appear  to  shew  cause, 

T.  Jones,  in  support  of  the  rule.  No  doubt,  where  an  action  is  coUusively  settled, 
the  Court  will  exercise  its  equitable  interference  to  enable  the  attorney  to  obtain  his 
costs.  But  such  interference  is  confined  to  cases  where  there  is  some  fund,  the  fruits 
of  the  action,  which  the  Court  will  order  to  be  paid  in  satisfaction  of  the  attorney's 
costs  before  his  client  receives  any  part  of  it.  The  principle  is,  that  where  money 
has  been  recovered  through  the  intervention  of  an  attorney,  it  ought  not  to  go  into 
the  pocket  of  the  client  until  the  attorney's  lien  for  costs  is  satisfied.  If,  after  notice, 
and  in  collusion  with  the  plaintiff,  the  defendant  pays  over  the  money  to  him,  he  will 
be  compelled  to  return  the  attorney  the  amount.  But  the  Court  will  not,  in  the 
exercise  of  its  equitable  jurisdiction,  create  an  obligation  which  the  law  does  not 
recognise.  [Martin,  B.  In  Barker  v.  St.  Quintin  (12  M.  &  W.  441,  451)  Parke,  B., 
said  :  "  The  [297]  doctrine  of  an  attorney's  lien  on  a  judgment  was  first  established 
in  the  case  of  Welsh  v.  Hole  (1  Doug.  237),  where  it  was  held  that  an  attorney  has  a 
lien  on  money  of  his  client  in  his  hands,  and  that  he  may  retain  the  amount  of  his 
bill ;  and  that,  if  the  plaintiff  gave  notice  to  the  defendant  not  to  pay  the  money  to 
the  attorney,  the  Court  would  probably  assist  him  by  compelling  the  defendant  to 
pay  the  money  over  again.  But  the  attorney  is  not  the  dominus  litis,  so  as  to  marshal 
the  proceedings  on  the  judgment  or  the  execution  as  he  may  think  fit."]  This 
question  was  considered  in  Brunsdon  v.  Allard  (2  E,  &  E.  19),  where  there  were  cross 
actions,  in  which  each  plaintiff  had  obtained  judgment,  and  they  bona  fide  compromised 
the  actions,  after  notice  to  one  of  them  and  his  attorney,  from  the  attorney  of  the 
other,  not  to  do  so  in  prejudice  of  the  latter's  lien  on  his  client's  judgment ;  and  it 
was  held  that  the  attorney  had  no  ground  for  claiming  the  equitable  interference  of 
the  Court  to  enforce  his  lien.  It  is  different  where  there  is  a  fraudulent  compromise 
for  the  express  purpose  of  defeating  the  attorney's  lien.  Here  there  is  no  fraud, 
unless  the  settlement  of  an  action,  by  which  the  attorney's  lien  for  costs  is  extinguished, 
is  a  fraudulent  act. 

Pollock,  C,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged,  I  think 
that  the  Court  is  bound  to  see  that  justice  is  done ;  and  that  they  are  not  prevented 
from  exercising  their  equitable  interference  in  this  manner,  because  no  express 
authority  has  been  cited  in  support  of  it.  No  doubt,  in  general,  the  Court  cannot, 
upon  motion,  order  one  man  to  pay  over  money  to  another  unless  the  former  be  an 
officer  of  the  Court,  and  the  money  was  received  by  him  in  that  character.  But  the 
Court  has  entire  control  [298]  over  the  proceedings  in  a  cause  ;  and,  notwithstanding 
judgment  is  signed,  they  may,  in  the  exercise  of  their  equitable  jurisdiction,  set  aside 
a  release,  or  make  any  order  consistent  with  the  practice  and  procedure  of  the  Court, 
so  as  to  suppress  collusion  and  fraud.  In  Brunsdon  v,  Allard  (2  E,  &  E,  19)  the  Court 
would  have  interfered  if  the  compromise  had  been  collusive.  I  adhere  to  what  was 
said  by  Parke,  B,,  in  Barker  v,  *S^^.  Quintin  (12  M.  <fe  W.  441,  451):  "The  lien  which 
an  attorney  is  said  to  have  upon  a  judgment  (which  is  perhaps  an  incorrect  expression) 
is  merely  a  claim  to  the  equitable  interference  of  the  Court  to  have  that  judgment 
held  as  a  security  for  his  debt." 

Martin,  B.  I  am  of  the  same  opinion  ;  and  but  for  the  doubt  expressed  by  my 
brother  Bramwell  I  should  have  thought  this  a  clear  case.  The  action  was  properly, 
but  perhaps  inconsiderately,  brought.  After  declaration,  an  application  was  made  to 
stay  the  proceedings,  on  the  ground  that  the  action  was  brought  by  the  attorney 
without  the  authority  of  the  plaintiff.  The  order  of  my  brother  Wilde  determined 
that  there  was  no  moral  duty  on  the  part  of  the  attorney  to  put  an  end  to  the  action. 
Then  the  plaintiff,  possibly  knowing  that  the  proceedings  were  groundless,  executes 
a  release,  which  is  pleaded,  the  consequence  of  which  was  that  the  plaintiff  had  a  right 
to  sign  judgment  for  his  costs  up  to  the  time  of  the  plea.  The  costs  were  taxed  at 
281.  I7s.  6d.,  and  judgment  signed  for  that  amount,  which  was  absolutely  due  from 
the  defendant.  Here  commences  the  species  of  fraud.  These  costs,  though  nominally 
the  plaintiffs,  belong  in  reality  to  his  attorney — indeed,  they  are  more  a  debt  due  to 
him  than  in  the  case  of  an  assignment  of  a  debt.  The  plaintiff  stops  the  execution, 
[299]  and  it  is  clear  that  he  interposed  to  prevent  the  payment  of  his  attorney's  bill. 
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It  is  contended,  upon  the  authority  of  Barker  v.  St.  QuinHn,  that  he  had  a  right  to 
stop  the  execution,  but,  whatever  right  he  may  have  in  that  respect,  it  would  seem 
from  the  judgment  of  Parke,  B.,  that,  if  the  defendant  paid  over  the  money  to  the 
plaintiflf  after  notice  of  the  attorney's  lien,  the  Court  might  compel  him  to  pay  it  over 
again.  In  that  case  Parke,  B.,  said  that  the  term  "  lien  "  is  an  inappropriate  expres- 
sion, and  in  truth  costs  of  this  kind  are  due  to  the  attorney.  My  brother  Bramwell 
suggested  that  the  proper  course  would  be  to  allow  the  attorney  to  issue  execution, 
but  it  seems  to  me  preferable  to  discharge  this  rule.  When  I  made  the  order  I 
thought  that  either  the  plaintiff  or  defendant  ought  to  pay  the  attorney,  who  is  the 
real  creditor,  and  I  have  heard  nothing  to  induce  me  to  alter  that  opinion. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
rule  asks  to  strike  out  the  words  "  or  the  defendant,"  and  it  is  contended  that  the 
learned  Judge  had  no"  jurisdiction  to  make  that  part  of  the  order.  When  the  rule 
was  moved,  I  entertained  some  doubt,  but  I  am  now  satisfied  that  the  order  is  right. 
In  my  opinion  it  is  not  at  variance  but  consistent  with  Barker  v.  St.  Quintin.  After 
declaration  the  plaintiff  released  all  claims  in  the  action,  and  the  defendant  pleaded 
the  release  by  way  of  puis  darrein  continuance.  That  plea  was  a  bar  to  the  further 
maintenance  of  the  action,  and  the  plaintiff  replied  by  confessing  the  plea,  and  signed 
judgment  for  his  costs.  He  then  gave  the  sheriff  notice  of  the  release,  and  warned 
him  not  to  execute  any  process  on  pain  of  being  treated  as  a  trespasser.  Barker  v. 
*S7.  Quintin  is  an  authority  that  he  would  be  a  trespasser,  and  that  an  attorney  has  no 
right  to  issue  execution  against  the  order  [300]  of  the  plaintiff,  even  though  the 
plaintiff  and  defendant  collude  to  deprive  him  of  his  lien ;  but  it  also  decides  that 
the  remedy  is  by  application  to  the  equitable  jurisdiction  of  the  Court  to  compel  the 
parties  to  do  justice.  What  my  brother  Bramwell  suggests  is  only  a  more  circuitous 
mode  of  arriving  at  the  same  result.(a) 

Rule  discharged. 


The  Stockport  Waterworks  Company  v.  Potter.  June  11,  1864. — A  riparian 
proprietor  derives  his  rights  in  respect  of  the  water  from  possession  of  land 
abutting  on  the  stream,  and  if,  by  a  deed  which  conveys  only  land  not  abutting 
on  the  stream,  he  affects  to  grant  water  rights,  the  grant,  though  valid  as  against  the 
grantor,  can  create  no  rights  for  an  interruption  of  which  the  grantee  can  sue  a 
third  party  in  his  own  name.  Per  Pollock,  C.  B.,  and  Channell,  B.,  dissentiente 
Bramwell,  B. — The  abstraction  of  water  from  a  natural  stream,  openly  and  under 
a  claim  of  right  for  a  period  of  twenty  years,  to  a  tenement  not  abutting  on  the 
stream  will  create  no  easement  to  have  pure  water  flow  down  the  stream  to  the 
point  of  abstraction. 

[S.  C.  10  Jur.  (N.  S.)  1005  ;  10  L.  T.  748.  Considered  and  distinguished,  Nuttall  v. 
Bracewell,  1866,  4  H.  &  C.  722 ;  L.  R.  2  Ex.  10.  Distinguished,  Eolkcr  v.  Porritt, 
1875,  L.  R.  10  Ex.  63;  Kensit  v.  Great  Eastern  Railway,  1884,  27  Ch.  D.  135. 
Approved,  Ormerod  v.  Todmorden  Mill  Company,  1883,  11  Q.  B.  D.  170.  Adopted, 
McCartney  v.  Londonderry,  &c..  Railway,  [1904]  A.  C.  315.] 

This  was  an  action  for  fouling  the  waters  of  the  river  Mersey,  from  which  the 
plaintiffs  derive  the  supply  of  water  for  their  waterworks. 

Upon  the  trial,  before  Channell,  B.,  it  was  admitted  by  the  defendants  that  the 
plaintiffs  were  lawfully  possessed  of  the  lands,  reservoirs,  filters,  &c.,  as  in  the  declara- 
tion mentioned,  but  it  was  contended  that  the  plaintiffs  had  shewn  no  sufficient  right 
to  take  water  from  the  Mersey  in  the  manner  in  which  they  alleged  that  they  had 
taken  it.  It  was  agreed  that  certain  questions  of  fact  relating  to  the  plaintiffs'  alleged 
right  should  be  left  to  the  jury,  and,  subject  to  their  finding  and  to  the  other  facts 
hereinafter  stated,  that  the  question  as  to  the  plaintiffs'  right  should  be  stated  in 
a  special  case  ;  and  that  the  opinion  of  the  jury  should  be  taken  upon  the  other  issues, 
except  the  issue  of  not  possessed.  The  learned  Judge  left  to  the  jury  the  issues 
hereinafter  mentioned,  and  upon  their  [301]  findings  ordered  a  verdict  to  be  entered 

(a)  Bramwell,  B.,  left  the  Court  before  the  conclusioD  of  the  argument. 
Ex.  Drv.  XV.— 18 
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for  the  plaintiflfs,  damages  40s.,  subject  to  a  special  case,(a)'  which  (so  far  as  material) 
is  as  follows : — 

The  plaintiffs  are  a  joint  stock  Company  duly  incorporated,  and  at  the  commence- 
ment of  this  action  were  in  possession  of  the  premises  and  works  known  as  the 
Stockport  Water  Works  (which  consist  of  lands,  reservoirs,  filters,  tunnels,  &c.),{b) 
and  the  plaintiffs  claim  all  such  rights,  privileges  and  easements  as  are  granted  to 
them  by  virtue  of  the  deed  of  1853  hereinafter  mentioned,  and  also  under  the  circum- 
stances stated  in  this  case. 

The  defendants  are  calico  printers  carrying  on  their  business  at  certain  mills 
situate  on  a  tributary  of  the  river  Etherow,  which  river  flows  into  the  Mersey  about 
nine  miles  above  the  plaintiffs'  works.  In  the  course  of  their  business  the  defendants 
use  arsenic  and  other  noxious  drugs.  By  the  discharge  of  the  refuse  of  their  tanks 
into  the  stream,  they  foul  and  pollute  its  waters ;  such  pollution  sensibly  deteriorating 
the  water  at  the  point  where  the  plaintiffs  divert  it  as  hereinafter  mentioned. 

The  plaintiffs  divert  the  water  by  a  tunnel  commencing  close  to  and  above  Nab 
Pool  Weir  (which  weir  is  above  the  New  Bridge  hereinafter  mentioned)  and  convey 
the  water  so  taken  into  the  Woodbank  Reservoir  (edged  blue  upon  the  plan).  From 
the  Woodbank  Reservoir  the  water  is  carried  to  the  plaintiffs'  works  at  New  Bridge 
Lane,  by  a  tunnel  called  the  Nine  Foot  Tunnel.  At  New  Bridge  Lane  the  water 
passes  into  a  guage  basin  (coloured  green)  where  it  is  divided  into  two  portions ;  one 
of  these  portions  passes  [302]  from  the  gauge  basin  to,  and  turns  a  water  wheel  which 
works  the  plaintiffs'  pumps,  and  after  it  has  passed  the  wheel  falls  into  a  tunnel  on 
a  lower  level,  whence  it  is  pumped  up  into  the  plaintiffs'  reservoirs.  The  plaintiffs 
also  use  at  New  Bridge  Lane  water  which  has  been  conveyed  to  that  place  by  means 
of  a  tunnel  called  Stringer's  Tunnel,  which  communicates  with  the  river  immediately 
above  Stringer's  Weir.(a)2  The  plaintiffs  claim  a  right  to  divert  the  water  under  the 
following  circumstances. 

In  the  year  1791,  Sir  Greorge  Warren,  the  lord  of  the  manor  and  barony  of  Stock- 
port, was  seized  in  fee  of  all  the  land  adjacent  to  the  river  Mersey  which  is  coloured 
yellow  on  the  plan.  The  land  on  the  other  side  the  river  belonged  to  the  Arden 
family. 

The  case  set  out  deeds,  dated  the  9th  and  10th  of  June,  1791,  whereby  Sir 
G.  Warren  conveyed  in  fee  to  A.  and  W.  Howard  certain  plots  of  land  (parcel  of  the 
above  mentioned  estate)  situate  at  New  Bridge  Lane.  In  exercise  of  powers  contained 
in  these  deeds  Stringer's  Weir  and  Stringer's  Tunnel  were  constructed  in  the  year 
1792  and  the  water  of  the  Mersey  diverted  to  mills  erected  by  the  Howards  on  the 
lands  comprised  in  the  conveyance.  Until  1826  this  water  was  used  for  power  only. 
In  1792  A.  and  W.  Howard  made  partition  of  the  said  plots  of  land  in  severalty,  and 
also  severed  their  interests  in  the  tunnels,  weirs,  and  streams  of  water,  &c.,  vesting 
one  moiety  in  A.  Howard  in  fee,  and  the  other  moiety  in  W.  Howard  in  fee. 

By  deeds  dated  the  24th  and  25th  of  March,  1809,  the  lands  and  buildings  which 
W.  Howard  had  taken  under  the  partition,  and  his  moiety  of  interest  in  the  tunnels, 
water  rights,  &c.,  became  vested  in  Peter  Marsland  in  fee.  The  [303]  plaintiffs' 
works  at  New  Bridge  Lane  are  on  a  portion  of  the  land  so  conveyed. 

Sir  G.  Warren  was  also  seised  in  fee  of  certain  mills  and  premises  standing  on  the 
site  of  the  premises  hereinafter  called  the  "  Park  Mills." 

The  case  set  out  deeds  dated  the  12th  and  13th  of  June,  1791,  by  which  Sir  G. 
Warren  conveyed  the  last  mentioned  mills  and  premises,  and  the  watercourses,  tunnels, 
&c.,  belonging  to  the  same  (but  saving  the  rights  granted  to  the  Howards  and  others) 
to  Henry  Marsland  in  fee,  and  Marsland  thereby  covenanted  not  to  divert  the  Mersey 
to  the  injury  of  the  Howards,  &c.  By  these  deeds  there  was  also  granted  to  Henry 
Marsland,  his   heirs  and   assigns,  certain  powers   of   tunnelling   and    diverting  the 

(ay  The  pleadings  (which  see  7  H.  &  N.  160)  were,  by  agreement  to  form  part  of 
the  case :  the  Court  to  have  power  to  amend  them,  if  necessary,  so  as  to  raise  and 
decide  the  real  questions  in  dispute. 

(b)  The  plan  shews  the  plaintiffs'  principal  works,  viz.,  the  works  at  New  Bridge 
Lane,  the  Woodbank  Reservoir,  and  the  tunnels  connecting  these  works  with  Nab 
Pool  Weir. 

(a)2  The  water  diverted  from  the  Mersey  down  Stringer's  Tunnel  was  not  found 
by  the  jury  to  be  fouled,  but  only  the  water  diverted  at  Nab  Pool.     See  post,  p.  309, 
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Mersey,  the  effect  of  which  was  disputed,  the  plaiiitifl's  alleging  that  these  powers 
authorised  the  construction  of  the  "  Nine  Foot  Tunnel "  as  hereinafter  stated.  Henry 
Marsland  died  in  June,  1795,  and  soon  after  his  death  the  whole  of  the  property 
conveyed  to  him  by  Sir  G.  Warren,  together  with  all  the  water  rights,  rights  of 
tunnelling,  and  all  his  interests  under  the  before  mentioned  deeds  became  vested  in 
his  son  Peter  Marsland. 

In  the  years  1809  and  1810,  Peter  Marsland  purchased  the  fee  simple  of  the 
Woodbank  Estate  (coloured  green  upon  the  plan).  In  February,  1826,  he  mortgaged 
it,  and  until  the  conveyance  to  the  plaintiffs  hereinafter  stated  this  mortgage  remained 
outstanding. 

With  this  qualification  from  1810  till  his  death  in  1829  Peter  Marsland  was  seised 
in  fee  of  the  Woodbank  Estate,  and  in  respect  of  it  was  a  riparian  proprietor  on  the 
southern  or  left  bank  of  the  river  at  the  point  where  the  Nab  Pool  Weir  is  erected, 
and  where  the  water  is  taken  into  the  tunnel  above  it. 

In  1811  Peter  Marsland  made  a  tunnel  in  his  Woodbank  Estate  from  Nab  Pool, 
and  before  the  year  1819  he  com-[304]-pleted  the  Woodbank  Reservoir,  erected  a  weir 
at  Nab  Pool  (which  extended  only  half-way  across  the  river  and  was  not  then  so 
high  as  it  was  subsequently  made),  and  supplied  the  Woodbank  Reservoir  with  water 
drawn  from  the  river  Mersey  through  the  tunnel  which  he  had  commenced  making 
in  1811. 

The  case  then  set  out  an  Act  of  Parliament,  6  Geo.  4,  c.  Ixviii.,  a.d.  1825  (see 
Preamble  and  sec.  1),  entitled  "An  Act  for  better  supplying  with  water  the  town 
and  township  of  Stockport,  &c.,"  which  after  reciting  (inter  alia)  that  Peter  Marsland 
was  entitled  to  divert  the  water  of  the  Mersey  from  a  place  called  the  New  Bridge, 
and  had  a  powerful  spring  of  water  at  the  Park  Mills,  empowered  Peter  Marsland, 
his  heirs  and  assigns,  to  raise  and  convey  water  from  the  Mersey  below  the  New 
Bridge,  and  from  the  reservoirs  and  springs  within  Peter  Marsland's  estates,  and  to 
"  distribute  water  from  all  or  any  of  the  said  places  in  pipes  through  the  town  and 
township  of  Stockport,  &c." 

No  water  was  ever  taken  from  below^  the  New  Bridge,  in  accordance  with  the 
provisions  of  this  Act. 

The  Woodbank  Reservoir  w^as  the  largest  reservoir  in  the  Woodbank  Estate,  and 
was  supplied  then  exactly  as  now  by  water  drawn  from  the  Mersey  through  the 
tunnel  at  Nab  Pool,  but  the  weir  by  means  of  which  this  diversion  was  effected  was 
imperfect  and  not  so  high  as  the  present  weir. 

In  the  year  1826  Peter  Marsland  made  and  completed  the  tunnel  called  the  "Nine 
Foot  Tunnel"  from  the  Woodbank  Reservoir  to  the  works  at  New  Bridge  Lane, 
partly  through  his  own  lands,  which  had  not  belonged  to  Sir  G.  Warren,  where  the 
tunnel  is  coloured  blue  on  the  plan,  and  the  remainder  of  the  distance  where  it  is 
coloured  brown,  through  the  lands  that  belonged  to  Sir  G.  Warren. 

As  soon  as  this  tunnel  was  completed  the  water  of  the  [305]  river  Mersey  was 
conveyed  from  Nab  Pool,  first  into  the  Woodbank  Reservoir,  and  thence,  without 
going  into  the  river,  by  the  Nine  Foot  Tunnel  into  the  works  at  New  Bridge  Lane. 
No  river  water  could  pass  through  this  Nine  Foot  Tunnel  save  such  as  had  been 
diverted  at  Nab  Pool,  and  in  this  way,  as  well  as  by  Stringer's  Tunnel,  the  said  works 
at  New  Bridge  Lane  have  over  since  been  supplied  with  water. 

Soon  after  the  passing  of  the  6  Geo.  4,  c.  Ixviii.,  Peter  Marsland  put  down  pumps 
at  the  New  Bridge  Lane  Works,  and  established  such  of  the  Stockport  Waterworks 
as  were  not  previously  in  existence.  By  means  of  these  works  the  whole  town  of 
Stockport  was  upon  every  Friday  supplied  with  water  drawn  from  the  river  Mersey 
in  the  manner  before  described,  but  upon  other  days  three-fourths  of  the  town  was 
so  supplied  with  water  from  the  river,  and  the  remaining  fourth  with  water  raised 
at  the  Park  Mills  from  artesian  wells.  The  supply  of  water  from  artesian  wells 
ceased  in  the  year  1850,  and  the  raising  power  at  the  Park  Mills  was  about  that  time 
discontinued.  Since  1850  the  entire  supply  of  water  has  been  drawn  from  the  river 
in  precisely  the  same  way,  but  in  consequence  of  the  increase  of  the  population  of 
Stockport  to  a  greater  extent  than  it  then  was.  In  the  year  1829  Peter  Marsland 
died,  and  shortly  after  his  death  his  sons  Henry  Marsland  and  Peter  Edward  Marsland, 
in  pursuance  of  a  power  in  their  father's  will,  became  purchasers  of  the  mills  and 
premises  conveyed  by  Sir  G.  Warren  to  Henry  Marsland  in  1791,  the  mills  and 
premises  of  Peter  Marsland  in  New  Bridge  Lane,  and  all  the  Stockport  Water  Works. 
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At  Peter  Marsland's  death  Henry  Marsland  became  seised  in  fee  of  the  Woodbank 
Estate.  In  1838  Henry  Marsland  and  Peter  Edward  Marsland  mortgaged  the  Park 
Mills  and  the  New  Bridge  Lane  premises,  and  until  the  conveyance  to  the  plaintiffs 
this  [306]  mortgage  continued  outstanding.  Henry  Marsland  and  Peter  Edward 
Marsland  continued  to  supply  Stockport  with  water  drawn  from  the  Mersey  by  means 
of  the  Tunnel  at  Nab  Pool  Weir  and  of  Stringer's  Tunnel  until  they  sold  the  works 
to  the  plaintiffs. 

An  action  having  been  brought  by  Jesse  Howard,  A.  Howard's  representative 
(who  had  also  then  purchased  the  property  on  the  opposite  side  of  the  river  from 
Lord  Alvanley,  the  representative  of  the  Arden  Family),  against  Henry  and  Peter 
Edward  Marsland  for  wrongfully  abstracting  and  .diverting  the  waters  of  the  Mersey, 
the  cause  and  all  matters  in  difference  were  referred  to  arbitration.  The  arbitrators, 
by  a  recital  in  their  award  dated  the  24th  day  of  April,  1853,  found  that  the  Mars- 
lands  had  not  then  by  length  of  possession  or  usage  acquired  a  right  as  against  Jesse 
Howard  of  abstracting  or  diverting  the  water  of  the  river  Mersey  through  Nab  Pool 
Weir.  The  award  directed  (inter  alia)  that  the  imperfect  weir  at  Nab  Pool  should 
be  heightened  and  extended  across  the  Mersey,  and  that  certain  other  works  should 
be  executed. (a)^ 

The  works  directed  by  the  award  were  duly  executed.  They  did  not  prevent  the 
supply  of  water  to  the  town  of  Stockport. 

The  plaintiffs  were  duly  incorporated  in  the  year  1850,  [307]  and  in  1852  obtained 
the  license  of  the  Lords  Committee  of  the  Privy  Council  to  hold  the  lands,  &c.,  which 
are  comprised  in  the  next  mentioned  deed. 

By  deed(a)2  dated  the  2nd  of  May,  1853,  all  the  neces-[308]-sary  parties  (includ- 

(aY  These  works  principally  were :  The  heightening  the  waste  weir  and  banks  of 
the  Woodbank  Reservoir ;  the  construction  of  a  gauge  basin  and  waste  weir  at  New 
Bridge  Lane,  and  a  communication  between  the  gauge  basin  and  the  tunnel  from  the 
Woodbank  Reservoir ;  a  division  of  the  joint  reservoir  at  New  Bridge  Lane  (one  side 
to  belong  to  Howard  and  the  other  to  the  Marslands).  The  award  further  directed 
that  Howard  should  be  at  liberty  to  draw  off  and  use  the  water  in  his  divided  part 
of  the  joint  reservoir  as  he  might  think  proper  so  as  the  water  should  ultimately 
pass  into  the  old  long  tunnel  leading  to  the  Park  Mills,  and  that  the  Marslands  should 
be  at  liberty  to  draw  off  and  use  the  water  in  their  divided  part  in  such,  manner  and 
for  such  purpose  as  they  should  think  proper. 

(a)''  This  conveyance  did  not  comprise  the  Park  Mills.  It  recited  (inter  alia) 
"  that  the  Stockport  Waterworks  consist  of  the  land  or  ground,  buildings,  reservoirs, 
basins,  water  rights,  water  power,  or  rights  of  user  thereof,  rights  of  tunnelling,  &c., 
water  wheels,  pumps,  pipes,  and  other  the  hereditaments,  real  and  personal  estates 
and  premises  hereinafter  described,  &c.,  and  hereby  granted,  &c.,  to  parts  whereof  the 
said  Henry  Marsland  and  Peter  Henry  Marsland  are  entitled  as  tenants  in  common, 
and  to  other  parts  whereof  the  said  Henry  Marsland  is  solely  entitled,  &c,"  and 
"  that  the  said  Peter  Marsland  pursuant  to  the  powers  in  the  Act  of  Parliament 
herein  before  mentioned  (6  Geo.  4,  c.  Ixviii.)  had  established  certain  works  for  the 
purpose  of  supplying  with  water  the  townships  mentioned  in  the  said  Act  of  Parlia- 
ment; and  the  said  works  were  known  by  the  name  of  the  Stockport  Water- 
works : "  and  thereby  all  the  necessary  parties,  including  all  mortgagees  of  the 
property  thereby  conveyed,  to  the  extent  of  their  respective  interests,  and  subject 
to  the  reservation  thereinafter  mentioned,  "did  grant,  convey,  assign,  &c.,  to  the 
plaintiffs,  their  successors  and  assigns,  all  those  the  said  waterworks  commonly 
called  the  Stockport  Waterworks,  and  the  several  dependencies  to  the  same  belonging 
and  thereinafter  particularly  described  :  First,  all  that,  &c."  (describing  the  plaintiffs' 
works  at  New  Bridge  Lane  and  their  site),  "  and  also  the  full  and  free  use  of  the 
water  which  should  from  time  to  time  or  at  any  time  thereafter  be  raised  "  by  means 
of  any  pump,  &c. :  "  Secondly,  all  the  right  and  interest  of  the  Marslands  and  their 
mortgagees "  in  the  gauge  basin  and  its  site :  Thirdly,  the  Woodbank  Reservoir : 
Fourthly,  all  that,  &c.  (describing  some  smaller  reservoirs) :  Fifthly,  all  the  right, 
title  and  interest  of  them  the  parties  thereto,  for  the  purposes  of  the  water  power 
thereinafter  described,  of  and  in  all  that  weir,  called  Nab  Pool  Weir,  across  the  said 
river  Mersey,  together  with  one  half  adjoining  the  said  Woodbank  Estate  of  the  site 
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ing  the  mortgagees)  joined  in  a  conveyance  to  the  plaintiffs,  their  successors  and 
assigns  of  the  [309]  Stockport  Waterworks  and  their  dependencies ;  and  upon  the 
execution  of  this  conveyance  the  plaintiffs  took  possession  of  everything  which  the 
deed  conveyed  to  them,  and  have  since  that  time  supplied  the  inhabitants  of  Stock- 
port with  water  taken  from  the  Mersey  as  hereinbefore  stated. 

The  filtering  reservoirs  conveyed  by  the  deed  were  constructed  before  1853,  and 
were  rendered  necessary  by  reason  of  the  stream  having  become  much  more  foul  than 
formerly. 

The  learned  Judge  left  to  the  jury,  first,  whether  the  plaintiffs  had  proved  for 
twenty  years  substantially  the  same  user  of  the  right  they  claimed,  viz.,  the  taking 

of  the  said  weir,  &c. :    and  also  all  that  the  right  and  privileges  of   diverting  the 
stream  of  water  of  the  river  Mersey  at  or  from  the  said  weir  called  the  Nab  Pool 
Weir,  and  of  carrying  the  same  through  a  certain  tunnel,  or  certain  tunnels,  then  cut 
or  driven  through  the  said  estate  called  the  Woodbank  Estate,  into  the  said  reservoir 
called  the  Woodbank  Reservoir  thirdly  thereinbefore  described,  and  thence  by,  down 
and  through  a  certain  other  tunnel,  called  the  Nine  Foot  Tunnel,  cut  or  driven  partly 
through   or  under   the  said  Woodbank  Estate,  and  partly  through  or  under  lands 
formerly  of  Sir  George  Warren,  into  the  said  basin  called  the  Gauge  Basin,  and  from 
the  said  Gauge  Basin  by  or  through  the  tunnel  or  tunnels,  which  connect  the  same 
basin  with  a  certain  other  tunnel  (called  the  Old  Long  Tunnel),  into  the  said  Old 
Long  Tunnel,  at  the  same  level  as  the  level  or  top  of  the  waste  weir  situate  in  New 
Bridge  Lane  aforesaid,  tfec. :  and  also  the  free  and  uninterrupted  flow  and  passage  of 
the  said  water  through  the  said  Old  Long  Tunnel  and  over  the  said  waste  weir  to 
the  intent  that,  by  means  of  the  liberties,  powers,  licenses  and   authorities  herein- 
before described,  the  said  plaintiffs,  their  successors  and  assigns,  may  enjoy  the  fall  of 
water  from  Nab  Pool   W^eir   aforesaid :   and  also  full  and  free  liberty,  license   and 
authority  for  the  plaintiffs,  their  successors  and  assigns,  to  use  and  apply  the  said  fall 
of  water  to  or  for  the  purpose  of  turning  any  water  wheel  or  water  wheels  which  then 
were  or  might  from  time  to  time  thereafter  be  erected  by  the  plaintiffs,  their  suc- 
cessors and  assigns,  between  the  said  Gauge  Basin  and  the  said  Old  Long  Tunnel  at  or 
near   the   said    waste    weir,  together  also  with  the  free  use  and  enjoyment,  for  the 
passage  of  the  said  stream  of  water,  of  the  several  tunnels  thereinbefore  mentioned  or 
referred  to,  from  Nab  Pool  Weir  aforesaid  to  the  said  waste  weir  :  and  the  full  benefit 
and  advantage  of  all  tunnels,  sluices,  paddles,  rights  or  power  of  tunnelling  water 
rights,  powers  of  the  said  Henry  Marsland  and  Peter  Edward  Marsland  which  were, 
could,  or  might  be  in  any  way  auxiliary  to,  or  used,  or  resorted  to  for  the  support, 
maintenance,  or  enjoyment  of  the  water  rights  or  water  power  intended  to  be  thereby 
granted  ;  but  so  nevertheless  that  the  Company  should  not,  in  the  exercise  or  enjoy- 
ment of  the  said  water  rights  and  water  power,  prejudice,  diminish  or  affect  the 
enjoyment  of  the  said  stream  of  water  by  the  owners  or  mortgagees  of  the  Park  Mills, 
at  the  said  Park  Mills  or  elsewhere,  at  any  fall  or  falls  which  should  be  below  the 
level  of  the  waste  weir  at  New  Bridge  Lane  in  the  passage  of  the  said  stream  along 
the  Old  Long  Tunnel,  or  further  than  should  be  necessary  to  obtain  the  fall  intended 
to  be  granted  by  those  presents :  Also  full  licence  and  authority  for  the  plaintiffs  their 
successors  and  aussigns,  to  enter  on  the  lands  of  the  Marslands,  and  their  mortgagees, 
to  repair  tunnels,  reservoirs,  banks,  weirs,  &c. :  also  all  that  power  or  privilege  granted 
by  the  6  Geo.  4,  c.  Ixviii.,  to  Peter  Marsland,  his  heirs  and  assigns,  of  raising  and  con- 
veying water  from  the  Mersey  below  the  New  Bridge  and  distributing  it  as  in  the 
said  Act  mentioned,  save  and  except  the  powers  thereby  granted  of  raising,  con- 
veying, and  distributing  water  as  in  the  said  Act  expressed  from  the  reservoirs  and 
springs  within   Peter  Marsland's  estates :  also  all  and  singular  the  cisterns,  pipes, 
mains,  pumps,  &c.,  then  used  in  or  for  the  purposes  of  the  said  waterworks,  &c.,  "  and 
all  other  easements,  privileges,  rights,  dependencies,  and  appurtenances  belonging  to  the 
said  waterworks,  or  used  or  enjoyed  therewith,  or  reputed  to  be  appurtenant  thereto 
(except  as  thereinbefore  is  excepted)."    Covenant  by  the  plaintiffs,  their  successors  and 
assigns  (subject  to  the  rights  of  Jesse  Howard),  to  maintain  and  continue  the  flow  of 
water  from  Nab  Pool  at  the  level  of  the  waste  weir  at  New  Bridge  Lane  in  order 
that  the  owners  of  Park  Mills  might  at  all  times  thereafter  "  have  the  full,  free  and 
uninterrupted  use  and  enjoyment  below  the  level  of  the  said  waste  weir  of  the  said 
stream  of  water  so  diverted  at  Nab  Pool  Weir." 
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of  the  water :  secondly,  whether  the  water  taken  was  taken  openly  and  under  a  claim 
of  right.     The  jury  answered  both  these  questions  in  the  affirmative. 

The  jury  also  found,  in  answer  to  questions  left  to  them  by  the  Judge,  that  the 
defendants  polluted  the  water  so  as  to  be  sensibly  deteriorated  at  Nab  Pool  and  that 
such  pollution  caused  damage  to  the  plaintiffs ;  that  it  was  so  polluted  within  six  years 
previous  to  the  commencement  of  this  action  :  that  it  was  not  polluted  with  the  leave 
and  license  of  the  plaintiffs :  that  the  defendants  had  polluted  the  stream  for  twenty 
years,  as  set  up  by  their  10th  plea,  but  [310]  not  to  the  same  extent :  that  the  defen- 
dants had  discharged  noxious  matters  into  the  stream,  occasioning  injury  to  the 
plaintiffs  in  excess  of  the  right  exercised  by  them  for  twenty  years  before  the  dis- 
charge of  the  matters  complained  of  in  this  action.  A  verdict  was  thereupon  entered 
for  the  plaintiffs,  subject  as  to  the  question  of  right  to  this  case. 

The  question  for  the  opinion  of  the  Court  was,  whether  under  the  circumstances 
above  stated,  coupled  with  the  findings  of  the  jury  upon  the  facts  left  to  them,  the 
plaintiffs  had  a  right  to  maintain  this  action  against  the  defendants. 

Collier  (Coxon  and  Mclntyre  with  him)  argued  for  the  plaintiffs.(a)     The  plaintiffs 
have  the  right  to  take  the  water  from  the  river  Mersey,  at  Nab  Pool,  and  convey  it  to 
Stockport  for  the  use  of  the  inhabitants.     Ever  since  the  year  1825  water  has  been 
taken  from  the  river  at  that  point,  as  of  right.     In  that  year  the  6  Geo.  4,  c.  Ixviii., 
passed,  which  conferred  a  right  to  take  water  from  the  river  Mersey  and  from  the 
Woodbank  Reservoir,  which  was  supplied  with  water  drawn  from  the  river  Mersey 
at  Nab  Pool  through  a  tunnel  made  in  the  year  1811.     In  the  year  1833,  in  pursuance 
of  the  award  of  an  arbitrator,  the  then  imperfect  weir  at  Nab  Pool  was  completed, 
and  from  that  time  to  the  present  no  complaint  has  been  made  about  the  user  of  the 
water.     In  the  year  1853  the  right  to  take  the  water  was  conveyed  to  the  plaintiffs, 
and  they  have  ever  since  taken  it  at  Nab  Pool.     The  jury  have  found  that  the  water 
has  been  taken  for  a  period  of  twenty  years,  and  that  it  was  taken  openly  and  under 
a  claim  of  right.     The  right  to  the  water  involves  the  right  to  have  it  flow  in  a  pure 
and  unpolluted  state.     As  a  general  rule,  twenty  years  exclusive  enjoyment  of  water 
in  any  particul9,r  manner  [311]  affords  a  conclusive  presumption  of  right  in  the  party 
so  enjoying  it:  Balston  v.  Bensied  (1  Camp.  463).     That  rule,  however,  is  subject  to 
this  qualification,  that  no  right  is  acquired  by  user  where  the  stream  is  of  artificial 
origin,  and  made  for  a  temporary  purpose  only.     For  instance,  the  flow  of  water  for 
twenty  years  from  the  eaves  of  a  house  gives  no  right  to  a  neighbour  to  insist  that  the 
house  shall  not  be  pulled  down  or  altered,  so  as  to  diminish  the  quantity  of  water 
flowing  from  the  roof ;  neither  does  the  flow  of  water  for  twenty  years  from  a  drain 
made  for  the  purposes  of  agricultural  improvements  give  a  right  to  the  neighbour  so 
as  to  preclude  the  proprietor  from  altering  the  level  of  his  drain  for  the  improvement 
of  his  land:  Ghxatrex  v.  Hayward  (8  Exch.  291).     On  the  other  hand,  in  Magor  v. 
Ghadwick  (11  A.  &  E.  571)  the  Court  of  Queen's  Bench  considered  that  there  was  no 
foundation  for  any  distinction  between  natural  and  artificial  watercourses.     There 
mine  owners  made  an  adit  through  their  lands  to  drain  the  mine,  which  they  after- 
wards ceased  to],work,  and  the  owner  of  a  brewery,  through  whose  premises  the  water 
flowed  for  twenty  years  after  the  working  had  ceased,  had,  during  that  time,  used  it 
for  brewing;    and  it  was  held  that  he  thereby  gained  a  right  to  the  undisturbed 
enjoyment  of  the  water,  and  that  mines  could  not  afterwards  be  so  worked  as  to 
pollute  it.     The  decision  in  Arkwright  v.  Gell  (5  M.  &  W.  203)  is  there  explained  as 
proceeding  on  the  ground  that  the  Court,  being  placed  by  consent  in  the  situation  of 
a  jury,  declined  to  draw  the  inference  of  an  exercise  by  right,  because  they  thought 
the  circumstances  would  not  have  warranted  the  presumption  of  a  grant.    [Bramwell,  B. 
How  can  a  riparian  proprietor  confer  a  right  to  take  water,  not  only  as  against  himself, 
but  as  against  all  other  persons  1     Wilde,  B.     The  right  to  flowing  water  is  a  riparian 
right ;  [312]  and  if  a  riparian  proprietor  retains  the  land  abutting  on  the  river  and 
grants  the  use  of  the  water,  the  grantee  does  not  acquire  the  rights  of  a  riparian 
proprietor.]     The  plaintiffs  are  owners  of  a  portion  of  the  bank  on  which  the  Nab 
Pool  Weir  rests,  and,  by  virtue  of  their  possession  of  the  waterworks  and  twenty  years' 
user  of  the  water,  have  acquired  a  right  to  divert  it  as  against  all  persons.     Where 
there  is  an  injury  to  a  right  an  action  is  maintainable  in  respect  of  the  damage  in  law. 

(a)  In    Trinity  Term,    1863   (June  8).     Before   Pollock,   C.    B.,  Bramwell,    B., 
Chaunell,  B.,  and  Wilde,  B. 
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although  there  is  no  damage  in  fact:  fFood  v.  JVaicd  (3  Exch.  748,  776).  There  the 
Court  affirmed  the  principles  laid  down  in  Arkwright  v.  Gell  (5  M.  &  W.  203),  "that 
no  action  lay  for  an  injury  by  the  diversion  of  an  artificial  watercourse  where,  from 
the  nature  of  the  case,  it  was  obvious  that  the  enjoyment  of  it  depended  upon 
temporary  circumstances,  and  was  not  of  a  permanent  character,  and  where  the 
interruption  was  by  the  party  who  stood  in  the  situation  of  grantor,"  The  Court  also 
said  that  in  Magor  v.  C/iadmck  (11  A.  &  E.  571)  "the  action  was  not  brought  against 
the  party  in  whose  land  the  artificial  watercourse  commenced,  nor  any  one  claiming 
under  him,  and  he  had  not  put  an  end  to  it  by  altering  the  mode  of  working  his  mines; 
but,  what  is  more  important,  the  action  was  not  brought  for  abstracting,  but  for 
fouling,  the  water,  a  species  of  injury  which  does  not  stiind  on  the  same  footing;  for, 
though  the  possessor  of  the  mine  might  stop  the  stream,  it  does  not  follow  that  he, 
or  any  other,  could  pollute  it  whilst  it  continued  to  run."  [Wilde,  B.  In  Sampson  v. 
Hoddinott  (1  C.  B.  N.  S.  590,  611)  the  Court  laid  down  this  proposition,  that  "by  usage 
riparian  proprietors  may  acquire  a  right  to  use  the  water  in  a  manner  not  justified  by 
their  natural  lights  :  but  such  acquired  right  has  no  operation  against  the  natural  rights 
of  a  landowner  higher  up  the  stream,  unless  the  user  by  [313]  which  it  was  acquired 
affects  the  use  that  he  himself  has  made  of  the  stream,  or  his  power  to  use  it,  so  as 
to  raise  the  presumption  of  a  grant,  and  so  render  the  tenement  above  a  servient 
tenement."]  Suppose  a  natural  stream  of  water  was  diverted  and  used  for  manu- 
facturing purposes,  could  it  be  said  that  no  user,  for  any  length  of  time,  would  confer 
the  rights  of  a  riparian  proprietor?  The  plaintifis  have  acquired  a  right  to  divert 
the  water,  and  it  is  immaterial  for  what  purpose  they  use  it.  Beeston  v.  Weate  (5  E. 
&  B.  986)  is  an  express  authority  that  an  easement  may  be  gained  by  the  user  of 
water  flowing  through  an  artificial  channel.  There  Lord  Campbell,  in  delivering  the 
judgment  of  the  Court,  points  out  the  distinction  between  the  right  to  compel  the 
continuance  of  a  stream  of  artificial  origin,  and  of  a  temporary  character,  as  in  Arkwright 
V.  Gell  (5  M.  &  W.  203),  fVood  v.  fFaud  (3  Exch.  748)  and  Greatrex  v.  Hayward  (8  Exch. 
291),  and  the  right  to  enjoy  the  benefit  of  a  natural  stream  which  flows  through  an 
artificial  cut,  by  proof  of  uninterrupted  user  for  a  considerable  period  of  time. 

Sir  Hugh  Cairns  (Grove,  Welsby,  Horatio  Lloyd  and  Potter  with  him),  for  the 
defendant.  The  plaintiffs  have  no  such  rights  as  those  claimed.  No  doubt  a  riparian 
proprietor  has  a  right  to  the  flow  of  water  in  its  natural  course  in  an  unpolluted  state, 
as  an  incident  to  his  property  in  the  land  through  which  it  flows.  But  the  plaintiffs 
are  not  riparian  proprietors ;  for  the  water  claimed  is  diverted  by  means  of  a  tunnel 
above  the  Nab  Pool  Weir,  and  the  site  of  the  weir  is  not  granted  to  the  plaintiff^s  by 
the  deed  of  1853,  but  only  such  an  interest  in  it,  and  the  conduits,  tunnels,  and 
reservoirs,  &c.,  as  will  give  eff'ect  to  the  water  power  thereby  granted.  As  regards 
the  6  Geo.  4,  c.  Ixviii.,  [314]  the  only  statutory  powers  assigned  to  the  plaintiffs  are, 
to  divert  the  water  of  the  Mersey  below  the  New  Bridge.  That  has  never  been  done. 
The  other  powers  conferred  by  the  statute  on  the  plaintiffs'  grantors  are  in  the 
conveyance  to  plaintiffs  expressly  excepted. 

There  are  three  cardinal  objections  to  the  plaintiffs'  claim.  First,  the  deed  of 
1853  does  not  profess  to  grant  to  the  plaintiffs  the  rights  claimed.  Secondly,  a 
riparian  proprietor  cannot  assign  his  rights  in  respect  of  the  water,  reserving  to  himself 
the  land  through  which  it  flows.  Thirdly,  when  the  grant  to  the  plaintiffs  was  made  the 
plaintiffs'  grantors  had  not  themselves  the  right  which  they  are  alleged  to  have  granted  to 
the  plaintiffs,  viz.,  of  abstracting  water  from  the  Mersey  at  Nab  Pool  for  sale  in  Stockport; 
and  the  plaintiffs' subsequent  user  cannot  be  connected  with  their  grantors'  riparian  user. 

First,  as  to  the  deed  of  1853.  By  its  terms  the  conveying  parties  grant  to  the 
plaintiff's  "  the  full  and  free  use  of  the  water  "  which  shall  at  any  time  be  raised  by 
their  pumps,  &c.  That  is  a  mere  license  to  use  the  water,  which,  when  used,  is  to  be 
sent  down  the  Long  Tunnel  to  Park  Mills,  and  the  surplus  water  returned  over  the 
waste  weir  into  the  river.  But  the  plaintiffs  claim  a  right  to  convey  the  water  to 
Stockport  for  the  use  and  consumption  of  the  inhabitants.  (He  then  referred  to  the 
recitals,  parcels,  and  covenants  of  the  deed  seriatim,  contending  that  the  deed  did  not 
profess  to  confer  any  unqualified  right  to  the  water,  but  only  to  a  restricted  user  of  it 
for  the  purpose  of  water  power.) 

The  second  objection  raises  a  question  of  general  importance.  The  claim  to  sever 
the  rights  of  a  riparian  owner  from  the  estate  to  which  those  rights  are  incident  is  of 
a  novel  and  dangerous  character.     The  right  to  the  flow  of  water  in  its  natural  state 
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is  a  right  of  the  riparian  owner  independently  of  any  act  of  user.  For  an  infringement 
of  [315]  that  right  he  can  sue  without  proof  of  damage.  But  if  the  law  allows  him 
to  grant  away  that  right  in  gross,  what  is  the  legal  position  of  his  grantee  1  Does  the 
grantee  also  acquire  the  rights  of  a  riparian  owner  1  Can  he  sue  for  a  pollution  of 
the  stream  without  proof  that  he  has  ever  either  used  it  or  sustained  damage  from  its 
pollution  1  And  if  by  grant  or  license  such  a  right  can  be  conferred,  what  limit  is  it 
possible  to  assign  to  the  creation  of  such  rights  ?  A  right  similar  to  that  claimed  by 
the  plaintiffs  here  might  be  granted  to  the  owner  of  every  house  in  Stockport. 
Suppose  it  were  desired  by  an  upper  riparian  proprietor  to  buy  up  the  rights  of  those 
below,  the  utmost  difficulty  would  prevail  in  ascertaining  what  rights  existed.  Again, 
how  does  the  severance  of  his  rights  aflfect  the  grantor  1  What  incidents  of  his  riparian 
ownership  remain  after  the  severance?  The  transaction  resembles  the  sale  of  an 
easement,  and  is  attended  with  results  equally  pernicious.  No  authority  can  be  cited 
in  support  of  such  a  claim,  while  on  the  other  hand  it  is  a  well  settled  principle  of 
law  that  new  modes  of  holding  and  enjoying  real  property  cannot  be  created  :  Keppell 
v.  Bailey  (2  Myl.  &  K.  517),  Smith's  Lead.  Cas.,  p.  71,  5th  ed.  Neither  can  new 
rights  be  granted  so  as  to  enable  the  grantee  to  sue  even  a  wrong  doer  in  his  own 
name:  HiU  v.  Tupper  (2  H.  &  C.  121).  In  Whaley  v.  Laing{c)  the  difference  of 
opinion  among  the  Judges  turned  principally  on  the  construction  of  the  pleadings ; 
but  all  the  Judges  who  expressed  an  opinion  on  the  question  whether  one  who  takes 
the  water  of  a  canal  by  permission  of  the  owners,  can  maintain  an  action  for  the 
pollution  of  the  canal  founded  on  a  right  to  the  water,  were  of  opinion  that  he  cannot. 
He  also  cited  Gale  on  Easements,  3rd  ed.,  p.  280  (n). 

[316]  Thirdly,  the  Marslands  had  not  themselves  the  rights  which  they  are  alleged 
to  have  granted  to  the  plaintiffs.  The  Marslands  were  riparian  proprietors.  But  the 
right  to  abstract  the  water  of  a  river  for  the  supply  of  a  populous  town  is  not  a 
riparian  right,  and  the  Marslands  had  acquired  no  such  right  by  adverse  user. 
[Bramwell,  B.  The  Marslands  could  only  acquire  that  right  against  those  whom  it 
would  affect,  viz.,  proprietors  below  the  point  of  abstraction.]  Here  at  all  events  no 
such  right  was  acquired.  The  award  of  1833,  and  the  6  Geo.  4,  c.  Ixviii.,  are  both 
fatal  to  any  such  claim.  (As  to  the  award  he  contended  that  the  finding  of  the 
arbitrator  was  conclusive  that  no  such  easement  had  been  acquired  in  1833,  and  that 
the  enjoyment  since  that  period  was  regulated  by  the  award,  and  therefore  not  of  a 
character  to  create  an  easement,  citing  Kinloch  v.  Neville  (6  M.  &  W.  795).  Upon 
the  6  Geo.  4,  c.  Ixviii.,  he  contended  that  it  was  not  competent  to  the  plaintiffs  to  set 
up  that  they,  or  those  under  whom  they  claimed,  had  exceeded  the  powers  which 
they  were  apparently  exercising  under  an  act  of  parliament ;  and  that  notwithstanding 
the  finding  of  the  jury  as  to  the  publicity  of  the  user  no  grant  could  under  these 
circumstances  be  presumed.) 

Collier,  in  reply.  The  argument  on  the  other  side  has  proceeded  on  the  assump- 
tion that  the  plaintiffs'  claim  is  founded  on  a  mere  license,  or  grant  in  gross,  from  a 
riparian  proprietor.  That  is  not  so.  The  Stockport  Waterworks  are  corporeal 
hereditaments,  and  the  plaintiffs  claim  an  easement  appurtenant  to  those  works 
founded  on  a  continuous  user  of  the  water  of  the  Mersey,  as  of  right,  for  upwards  of 
twenty  years.  [Pollock,  C.  B.  What  do  you  contend  is  the  servient  tenement  1] 
The  right  to  divert  is  acquired  against  proprietors  below  the  point  of  diversion,  [317j 
the  right  to  pure  water  against  proprietors  above.  [Wilde,  B.  An  easement  can 
only  be  acquired  by  user  against  those  who  had  the  power  to  interfere  with  that  user.] 
The  defendants  might  have  interfered  by  fouling  the  stream  before  any  right  accrued. 
If  a  right  to  pure  water  be  not  acquired  by  the  plaintiffs,  the  consequence  will  follow 
that  no  one  can  acquire  such  a  light  except  a  riparian  proprietor  for  riparian  purposes. 
[Wilde,  B.  Where  is  the  authority  for  an  action  of  this  kind  by  any  one  not  a 
riparian  proprietor?]  In  Mayor  v.  CJuidwick  (11  A.  &  E.  571)  it  was  held  that  a  right 
to  pure  water  might  be  acquired  by  twenty  years'  continuous  user.  [Wilde,  B.  In 
Mayor  v.  Chadwick  (11  A.  &  E.  571)  all  that  the  Court  decided  was  that  the  direction 
of  the  Judge  at  Nisi  Prius,  that  for  the  purposes  of  that  case  the  same  law  was 
applicable  to  an  artificial  as  to  a  natural  watercourse,  was  correct.]  Conceding  that 
the  only  easement  acquired  is  against  proprietors  below  the  point  where  the  plaintiflfs 

(c)  2  H.  &  N.  476 :  reversed  on  appeal  to  the  Exchequer  Chamber  3  H.  &  N. 
675,  901. 
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divert,  it  is  submitted  that  no  proprietor  above  that  point  has  a  right  to  disturb  the 
plaintiffs'  lavv^ful  enjoyment  of  that  easement.  [Wilde,  B.  Can  a  grant  by  the  pro- 
prietors below  confer  any  right  against  the  proprietors  above  1]  The  right  to  pollute 
a  stream  is  no  incident  of  riparian  ownership.  The  plaintiffs  being  in  lawful  enjoyment 
of  the  water  have  a  right  to  complain  of  an  injury  caused  by  the  defendants'  wrongful 
act.  Whaley  v.  Laing  (3  H.  &  N.  675,  901)  is  distinguishable,  for  in  that  case  the 
plaintiff  had  not,  as  here,  a  right  to  take  the  water,  and  the  judgments  of  the  majority 
of  the  Court  proceeded  on  that  ground.  The  defendants  being  wrongdoers,  it  is  not 
necessary  as  against  them  to  shew  the  existence  of  any  easement :  Jeffries  v.  Williams 
(5  Exch.  792).  (He  then  proceeded  to  discuss  the  award  of  1883  and  the  deed  of 
1853.  As  to  the  award  he  contended  that  the  recital  negativing  the  existence  of  any 
easement  [318]  as  against  Jesse  Howard  could  at  most  only  invalidate  the  user  up  to 
1833  :  that  the  direct  consequence  of  the  award  was  the  completion  of  the  works  and 
the  diversion  of  more  water  than  previously ;  the  result  of  that  diversion  being,  not 
that  no  easement  was  acquired  by  the  Marslands,  but  that  the  Marslands  and  Jesse 
Howard  both  acquired  easements.  As  to  the  deed  of  1853  he  contended  that  the 
manifest  object  was  to  grant  the  plaintiffs  a  supply  of  water  for  Stockport ;  but  that 
none  was  granted  if  not  the  supply  from  Nab  Pool :  that  the  intention  of  the  deed 
was  that  the  town  should  be  supplied  exactly  as  in  the  time  of  the  Marslands,  viz., 
from  water  above  the  level  of  the  waste  weir  at  New  Bridge  Lane,  the  provision  for 
sending  down  water  to  Park  Mills  relating  only  to  water  below  that  level.) 
Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered. 

Bramwell,  B.  In  this  case  the  plaintiffs  cannot  rely  on  their  mere  possession  of 
the  water  they  take,  or  perhaps  I  ought  to  say  on  their  mere  taking  of  it.  For  what- 
ever Whaley  v.  Laing  (3  H.  &  N.  675,  901)  may  have  decided,  it  certainly  decided 
this,  that  such  possession  was  not  enough  to  enable  the  possessor  to  maintain  an  action. 
For  that  case  decides  that  the  plaintiff'  had  not  alleged,  or  having  alleged  had  not 
proved,  a  right  to  the  water,  and  so  could  not  recover.  Nor  can  the  plaintiffs  rely  on 
the  more  than  twenty  years  user  as  giving  them  any  right.  They  themselves  have 
not  enjoyed  the  water  twenty  years,  and  their  enjoyment  cannot  be  connected  with 
the  antecedent  enjoyment  of  Messrs.  Marslands.  For  that  enjoyment  was  an  enjoy- 
ment as  riparian  proprietors,  which  might  give  a  right  beyond  the  natural  right  against 
owners  below  whom  it  affected,  but  could  not  give  any  [319]  right  against  the  riparian 
proprietors  or  others  who  were  not  affected  by  it,  and  could  not  have  resisted  it. 

The  plaintiffs,  therefore,  must  rely  on  the  grant  from  Messrs.  Marsden ;  and  upon 
that  two  questions  arise.  First,  is  a  right  conferred  on  the  plaintiffs  ?  Secondly,  can 
they  maintain  action  in  respect  of  an  injury  to  the  enjoyment  under  such  right?  On 
the  first  of  these  two  questions  there  seems  to  me  no  difficulty.  It  is  not  necessary 
to  examine  the  deed  minutely.  It  is  enough  to  say  that  the  reservoir  is  granted  and 
conveyed,  and  a  right  to  have  water  fiom  the  river  to  it.  If  any  right  can  be  granted 
which  will  enable  the  grantee  to  maintain  an  action  like  the  present,  this  is  a  sufficient 
grant.  It  is  true  that  this  is  not  the  claim  in  the  declaration,  but  that  may  be  amended 
by  agreement  of  the  parties  to  raise  the  real  question,  and  should  be,  if  necessary. 
The  case  then  is  reduced  to  this.  Can  a  grantee  from  a  riparian  proprietor  of  land, 
part  of  the  former  riparian  estate,  but  separated  from  the  stream  by  land  of  the  grantor 
not  included  in  the  grant,  with  a  grant  from  the  grantor  of  a  right  to  lay  pipes  from 
the  stream  to  the  granted  land  and  take  water  by  means  of  them  from  the  stream  to 
such  granted  land,  maintain  an  action  against  a  person  who  fouls  the  stream  1  It  is 
strange  that  this  question  should  arise  for  the  first  time.  There  can  be  no  doubt 
that  the  grant  as  between  the  riparian  grantor  and  the  grantee  is  good.  And  there 
is  this  to  be  said  in  favour  of  supporting  the  present  claim,  that  we  must  suppose 
thatthe  grantor  and  grantee  havefound  the  arrangement  to  be  to  their  mutual  advantage, 
that  the  stream  can  bo  more  beneficially  used  this  way  than  otherwise.  Consequently 
that  such  an  arrangement  is  for  the  public  good.  Why,  then,  should  it  not  be 
ett'ectual  against  a  person,  who  as  against  the  riparian  proprietor  is  a  wrongdoer  ?  It 
imposes  no  additional  burden  on  the  riparians  or  others  above.  If  [320]  they 
are  wrongdoers  by  fouling  now,  so  were  they  before.  They  could  be  restrained  by 
injunction  before  if  they  can  now.  No  doubt  they  might  be  made  liable  to  larger 
damages  than  they  would  have  been  before,  but  their  rights  are  not  altered.     It  was 

Ex.  Div.  XV.— 18* 
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said  that  innumerable  actions  might  be  brought  if  the  law  were  as  the  plaintiffs 
contend.  But  there  are  two  answers  to  this,  one  practical,  viz.,  that  they  would  not 
be  brought,  the  other  that  the  same  might  happen  now  if  the  smallest  portion  of  the 
bank  was  granted  with  the  right.  A  similar  answer  may  be  given  to  the  supposed 
difficulty  of  the  riparian  proprietors  above  desiring  to  buy  up  rights  below.  The 
power  to  make  such  a  grant  then  is  for  the  benefit  of  the  grantor,  and  grantee,  and 
the  public ;  and  the  only  prejudice  by  it  to  the  riparian  or  wrongdoer  above  is  the 
liability  to  greater  damages  and  to  an  action  and  injunction  at  the  suit  of  persons 
additional  to  the  riparians  below.  But  this  consideration  could  not  preclude  a  covenant 
by  the  grantor  that  the  grantee  might  apply  in  his  name  for  an  injunction  or  sue  in 
his  name,  nor  would  it  preclude  a  grant  of  the  part  of  the  bank  where  the  water  was 
taken,  in  which  case  it  is  clear  the  grantee  might  maintain  an  action  or  obtain  an 
injunction.  And  this  suggests  to  me  the  remark  that  what  may  be  done  indirectly 
may  be  directly.  Further,  it  does  seem  strange  that  if  a  man  has  an  estate  on  the 
bank  of  a  stream  extending  a  mile  from  it,  he  may  build  houses  on  the  land,  conduct 
water  from  the  stream  to  them,  and  maintain  an  action  and  recover  substantial 
damages  for  the  injury  to  each  house :  that  his  tenants  of  each,  if  he  let  them,  might 
do  the  same  even  though  he  demised  them  for  1000  years  at  a  peppercorn  rent,  but 
that  if  he  grants  away  the  house  in  fee  with  the  right  of  water,  such  grantee  can 
maintain  no  action.  What  is  to  happen  if  he  does  so  and  repurchases  1  What  would 
be  the  case  if  a  riparian  proprietor  added  to  his  estate  [321]  another,  to  which  water 
had  been  so  conducted  1  Suppose  a  riparian  proprietor  on  both  sides  for  a  great 
length  wholly  alters  the  course  of  the  stream,  could  he  not  effectually  complain  of  a 
fouling  of  the  water  in  the  new  course  1  Suppose  besides  the  new  course  he  allowed 
the  old  one  to  continue,  the  stream  running  in  both,  could  he  not  then  maintain 
actions  for  the  damage  done  to  either  ?  If  he  could,  could  not  his  grantee  of  lands  on 
the  new  stream,  and  if  such  grantee  could,  why  cannot  the  plaintifTs] 

If  the  defendants'  argument  is  well  founded,  it  will  follow  that  where  the  owner 
of  land  on  a  stream  has  built  a  mill  alongside  the  stream  with  a  cut  or  lead  to  it,  and 
sells  the  mill,  but  not  the  natural  watercourse,  the  owner  of  the  mill  can  maintain  no 
action  against  a  riparian  owner  above  who  abstracts  the  water.  I  cannot  think  this 
is  so.  Further,  suppose  the  person  fouling  the  water  was  not  a  riparian  proprietor 
but  a  mere  wrongdoer,  why  should  not  an  action  lie  against  him  1  I  can  see  no  reason, 
nor  can  I  see  that  his  being  such  propiietor  makes  any  difference.  Upon  these  various 
considerations  it  seems  to  me  this  action  is  maintainable.  I  think  it  may  fairly  be 
asked  to  what  extent  I  would  carry  the  principle  upon  which  I  decide  this  1  My 
answer  is,  to  the  extent  to  which  the  analogous  case  extends  of  a  grantee  of  a  right 
of  way.  Where  a  grantee  of  a  right  of  way  could  maintain  an  action  for  disturbance 
of  his  way,  so  do  I  think  the  grantee  of  a  right  of  water  might.  This  case  of  the 
right  of  way,  and  cases  of  right  of  common,  seem  to  me  analogous  to  this  case  and 
authorities  for  my  opinion.  I  am  of  course  aware  of  the  case  of  Keppell  v.  Bailey 
(2  Myl.  &  K.  516),  and  agree  that  new  rights  of  property  cannot  be  created,  but  I 
think  that  rule  does  not  interfere  with  the  present  case.  There,  an  owner  of  land 
was  resisting  a  burden  put  on  it  by  a  former  owner,  and  it  was  held  that  [322] 
burden  could  not  be  attached  to  the  land  in  the  hands  of  the  assignee.  Here, 
no  doubt,  it  can  be,  that  is  to  say,  on  the  lands  of  the  liparian  proprietors,  the 
Marsdens.  The  question  is  not  with  them,  but  with  one  who  would  be  a  wrongdoer 
if  he  had  no  riparian  estate  or  occupation,  and  is  not  the  less  so  because  he  has.  Nor 
is  Hill  V.  Tupper  (2  H.  &  C.  121)  any  authority  against  the  maintenance  of  this  action. 
That  case  decided  that  in  respect  of  what  was  no  estate,  and  which  gave  no  possession, 
but  merely  a  right  of  action,  against  a  covenantor,  that  right  could  not  be  enforced 
against  a  third  party.  On  the  other  hand,  Whaley  v.  Laing  (3  H.  &  N.  675,  901) 
seems  a  strong  authority  in  favour  of  the  plaintiff ;  for  all  the  Judges  seem  to  have 
considered  that  had  the  water  been  taken  as  of  right  the  action  would  have  been 
maintainable.  I  have  only  to  add  that,  to  my  mind,  this  is  not  a  question  of 
casement  or  of  dominant  and  servient  tenement.  The  plaintiffs  rely  on  the 
possession  and  enjoyment  as  of  right,  and  charge  the  defendant  as  a  wrongdoer, 
not  the  less  because  he  is  a  riparian  owner.  I  think  the  plaintiff's  are  entitled  to 
judgment. 

Pollock,  C.  B.     I  am  about  to  deliver  the  judgment  of  my  brother  Channell  and 
myself.     My  brother  Wilde,  being  no  longer  a  member  of  the  Court,  takes  no  part 
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in  the  judgment ;  but  it  may  be  satisfactory  to  the  profession  to  know  that  he  had 
prepared  a  judgment  founded  on  the  principles  which  I  am  about  to  state. 

The  plaintiffs  bring  this  action  against  the  defendants  for  fouling  the  waters  of 
the  river  Mersey. 

The  case  is  very  voluminous  but  a  recapitulation  of  all  the  facts  is  by  no  means 
necessary  for  the  purpose  of  giving  judgment.  It  is  enough  to  say  that  the  plaintiffs 
have  been  in  the  habit  of  taking  water  by  means  of  conduits,  &c.,  from  the  river 
Mersey,  at  a  point  called  the  the  Nab  Pool  Weir,  [323]  ever  since  the  year  1853. 
That  the  owners  of  the  Woodbank  Estate  (which  estate  bounds  the  river  for  some 
distance,  including  the  spot  where  the  Nab  Pool  Weir  is  erected,  and  through  which 
estate  the  conduits,  tunnels,  &c.,  by  which  the  plaintiffs  draw  the  water,  pass)  have 
also  been  used  to  draw  the  water  at  the  same  place  for  some  years,  perhaps  it  may 
be  conceded  for  fourteen  years,  before  the  year  1853. 

So  that  water  has  in  fact  been  drawn  at  that  point  (it  may  be  taken  for  the 
purpose  of  the  argument)  for  more  than  twenty  years  before  this  suit.  That  the 
water  so  drawn  has  been  used  to  supply  the  town  of  Stockport  with  water  fit  for 
household  purposes  and  has  not  been  returned  to  the  river  again. 

It  further  appears  that,  in  1853,  the  owners  of  the  Woodbank  Estate  executed  a 
deed  under  which  the  Stockport  Waterworks  and  the  use  of  the  several  conduits  and 
tunnels,  &c.,  by  means  of  which  the  water  has,  during  the  period  aforesaid,  been 
drawn  from  the  river  at  Nab  Pool  Weir,  were  ceded  to  the  plaintiffs. 

Whether  what  has  been  called  in  argument  "  the  right  to  take  the  water  "  at  that 
spot  from  the  river  and  carry  it  to  Stockport  to  be  there  used  by  the  inhabitants  and 
never  returned,  was  also  granted  to  them,  is  a  disputed  question  under  the  deed. 
The  plaintiffs  affirm  that  it  was  so  granted,  and  the  defendants  deny  it. 

It  is  to  be  taken  as  a  fact  that  the  defendants  have  polluted  the  stream,  and 
although  the  stream  had,  as  early  as  1853,  "become  more  foul  than  formerly" 
from  causes  which  have  nothing  to  do  with  the  defendants,  yet,  "the  foulness 
of  the  stream  was  sensibly  increased  by  the  refuse  discharged  into  it  from  the 
defendants'  works." 

There  is,  therefore,  no  doubt  that  if  the  plaintiffs  have  such  rights  in  reference  to 
the  stream  as  to  be  entitled  to  [324]  insist  upon  its  purity  for  practical  purposes,  the 
acts  of  the  defendants  constitute  a  cause  of  action. 

But  the  defendants  contend  that,  whatever  others  may  have,  the  plaintiffs  have 
no  such  rights.     And  they  raise  a  variety  of  very  formidable  objections. 

In  the  first  place,  the  defendants  argue  that,  although  the  right  to  pure  water  is 
the  right  of  a  riparian  proprietor,  the  plaintiffs  are  not  riparian  proprietors  at  all. 
Nor  are  the  plaintiffs  the  assignees  of  a  riparian  proprietor. 

For,  first,  the  law  knows  of  no  such  right  as  the  subject  of  assignment  separate 
from  the  land  in  respect  of  which  it  arises,  and,  secondly,  no  such  assignment  has  in 
fact  been  made. 

And  the  defendants  say  there  is  no  authority  for  the  proposition  that  these  rights 
in  respect  of  water,  which,  in  Emhrey  v.  Owen  (6  Exch.  353)  and  other  modern  cases 
have  been  for  the  first  time  defined  and  attributed  to  the  ownership  of  land  by  the 
side  of  a  river,  can  be  dealt  with  in  gross  and  assigned  in  any  way  except  in  con- 
junction with  such  land. 

And  further,  that  if  such  rights  could  be  the  subject  of  transfer  they  have  not 
been  in  fact  transferred.  For  the  deed  of  May,  1853,  never  in  terms  affected  to  pass 
any  such  right,  but  only  the  waterworks,  with  the  use  of  the  conduits,  tunnels,  &c., 
and  a  right  to  water  power  to  be  used  for  turning  one  or  more  water  wheels ;  the 
water  when  used  being  returned  to  the  river  again.  This  turns  on  the  construction 
of  the  deed  and  some  general  words  contained  in  it. 

The  defendants  also  say  that  the  rights  even  of  a  riparian  proprietor  himself  would 
not  extend  to  the  abstraction  from  the  stream  of  water  for  the  use  of  a  populous  town 
situated  on  land  in  no  way  connected  with  such  [325]  stream,  and  the  conveyance 
of  it  away  from  the  river-side  to  a  considerable  distance  for  that  purpose  without 
returning  it  into  the  stream. 

But  then  the  plaintiffs'  case,  thus  driven  from  a  more  exact  basis,  is  placed  upon 
the  fact  that  be  and  those  under  whom  he  claims  have  done  the  same  thing  for 
twenty  years. 

To  this  the  defendants  answer  that  the  mere  doing  of  a  particular  thing  for  twenty 
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years  will  not  necessarily  give  a  right  of  action  against  anybody  who  interferes  with 
its  being  done  as  beneficially  as  it  hitherto  has  been. 

The  plaintiffs,  thus  pressed,  contended  before  us  that  the  right  they  claimed  of 
having  pure  water  come  down  the  stream  for  them  to  abstract  and  use  was  an 
"easement"  acquired  by  more  than  twenty  years'  user,  in  which  the  Stockport 
Waterworks  were  the  dominant  tenement  and  the  defendants'  land  the  servient 
tenement. 

Several  answers  were  made  to  this.  First,  there  was  no  continuing  user  for 
twenty  years  of  a  character  to  create  an  easement;  for,  before  1853,  the  user  was  by 
those  who  owned  the  land  at  Nab  Pool  Weir,  and  was  in  exercise  of  their  ordinary 
riparian  rights. 

Secondly,  the  case  shewed  that  this  user  had  within  the  twenty  years  been 
objected  to  by  another  riparian  proprietor,  and  litigation  had  ensued  which  terminated 
in  an  award,  so  that  it  was  not  adverse  and  as  of  right  against  all  the  other  riparian 
proprietors. 

But  a  third  and  conclusive  answer,  as  it  seems  to  us,  was  given  to  such  an 
easement. 

The  defendants'  land  is  far  higher  up  on  the  stream  than  the  conduit  or  tunnel  at 
Nab  Pool  Weir  by  which  the  plaintiffs  abstract  the  water. 

No  amount  of  water  abstracted  by  the  plaintiffs  or  those  under  whom  they  claim 
could  possibly  be  felt  by  the  [326]  defendants.  If  the  water  was  abstracted  unlaw- 
fully or  in  excessive  quantities,  or  not  returned  into  the  river  the  proprietors  below 
might  have  cause  to  complain,  but  the  defendants  could  not,  because  they  could  not 
be  aflfected  by  it.  They  had  neither  the  will  nor  the  power  to  interfere  with  the 
plaintiffs'  use  nor  to  take  legal  proceedings  against  them. 

No  grant  could  therefore  be  presumed  by  the  defendants  because  no  user  ever 
existed  adverse  to  their  full  enjoyment  of  the  water.  And  Sampson  v.  Hoddinott 
(1  C.  B.  N.  S.  590,  611)  was  cited  as  an  express  authority  for  this  proposition. 

We  have  thus  recapitulated  these  arguments  of  the  defendants  because  they  appear 
to  us  to  contain  a  perfect  answer  to  the  plaintiffs'  claim  in  whatever  light  it  can 
be  put. 

It  is  difficult  to  perceive  any  possible  legal  foundation  for  a  right  to  have  the  river 
kept  pure,  in  a  person  situated  as  this  Company  is. 

There  seems  to  be  no  authority  for  contending  that  a  riparian  proprietor  can  keep 
the  land  abutting  on  the  river  the  possession  of  which  gives  him  his  water  rights,  and 
at  the  same  time  transfer  those  rights  or  any  of  them,  and  thus  create  a  right  in  gross 
by  assigning  a  portion  of  his  rights  appurtenant. 

It  seems  to  us  clear  that  the  rights  which  a  riparian  proprietor  has  with  respect  to 
the  water  are  entirely  derived  from  his  possession  of  land  abutting  on  the  river.  If 
he  grants  away  any  portion  of  his  land  so  abutting,  then  the  grantee  becomes  a 
riparian  proprietor  and  has  similar  rights.  But  if  he  grants  away  a  portion  of  his 
estate  not  abutting  on  the  river,  then  clearly  the  grantee  of  the  land  would  have  no 
water  rights  by  virtue  merely  of  his  occupa-[327]-tion.  Can  he  have  them  by  express 
grant  1  It  seems  to  us  that  the  true  answer  to  this  is  that  he  can  have  them  against 
the  grantor  but  not  so  as  to  sue  other  persons  in  his  own  name  for  an  infringement  of 
them.  The  case  of  Hill  v.  Tujjper  (2  H.  &  C.  121),  recently  decided  in  this  Court,  is 
an  authority  for  the  proposition  that  a  person  cannot  create  by  grant  new  rights  of 
property  so  as  to  give  the  grantee  a  right  of  suing  in  his  own  name  for  an  interrup- 
tion of  the  right  by  a  third  party. 

The  case  where  a  riparian  proprietor  makes  two  streams  instead  of  one  and  grants 
land  on  the  new  stream,  seems  to  us  analogous  to  a  grant  of  a  portion  of  the  river 
bank,  but  not  analogous  to  a  grant  of  a  portion  of  the  riparian  estate  not  abuttit)g 
on  the  river.  In  the  case  of  a  grant  of  land  on  a  new  stream,  the  grantee  obtains  a 
right  of  access  to  the  river,  and  it  is  by  virtue  of  that  right  of  access  that  he  obtains 
his  water  rights. 

We  think  then  that  in  this  case  the  right  claimed  cannot  be  the  subject  of 
a  grant  so  as  to  enable  the  plaintiffs  to  sue  in  their  own  name  for  an  infringement. 

Nor  is  the  supposed  easement  founded  on  user  much  more  defensible. 

The  dominant  and  servient  tenements  have  no  apparent  connexion  with  one 
another. 

The  abstraction  of  the  water  from  the  stream  took  place  at  a  spot  situated  on 
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other  land  than  that  now  called  the  dominant  tenement,  and  in  no  sort  of  way  affected 
the  enjoyment  of  the  water  at  what  is  now  called  the  servient  tenement. 

If  the  waterworks  could  be  considered  a  dominant  tenement  every  house  in  Stock- 
port to  which  the  water  flowed  through  pipes  might  equally  be  so. 

[328]  And  as  in  modern  times  water  is  often  conveyed  many  miles  under  ground 
in  pipes  for  the  supply  of  large  towns,  the  dominant  and  servient  tenements  might 
not  only  be  many  miles  apart,  but  have  no  other  connexion  with  each  other  than  the 
artificial  one  created  by  miles  of  pipes. 

For  these  reasons  we  think  that  it  is  unnecessary  more  closely  to  investigate  the 
effect  of  the  deed  of  1853  or  to  give  any  other  reasons  than  those  already  stated,  as 
upon  the  broad  points  of  the  case,  the  defendants  are  in  our  opinion  clearly  entitled  to 
judgment. 

Judgment  for  the  defendants. 

Johnston  v.  Hilberry.  June  3,  1864. — To  an  action  by  a  seaman  for  wages,  a  defence 
that  the  189th  section  of  "The  Merchant  Shipping  Act,  1854,"  prohibits  any  suit 
in  a  superior  Court  for  the  recovery  of  wages  under  501.  is  not  open  under  the 
plea  of  "never  indebted,"  but  must  be  pleaded  specially. 

Action  for  work  and  labour.     Plea  :  never  indebted. 

At  the  trial,  before  Channell,  B.,  at  the  Middlesex  Sittings  in  last  Easter  term,  it 
appeared  that  the  plaintiff  sought  to  recover  161.  5s.  for  wages  as  a  seaman  on  board 
the  defendant's  ship. 

It  was  submitted  on  behalf  of  the  defendant  that,  as  the  action  was  for  wages  under 
501.,  by  the  189th  section  of  the  Merchant  Shipping  Act  1854  (17  &  18  Vict.  c.  104), 
it  was  not  maintainable ;  and  that  the  remedy  was  under  the  188th  section,  by  suit  in 
a  summary  manner  before  two  justices  of  the  peace  in  or  near  the  place  at  which  the 
service  terminated. 

The  learned  Judge  was  of  opinion  that  the  objection  was  not  open  to  the  defendant 
under  the  plea  of  "  never  indebted,"  but  ought  to  have  been  pleaded  specially.  His 
lordship  [329]  reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff  for  the 
amount  claimed. 

Keane,  in  the  same  term  (April  28),  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  defendant  in  pursuance  of  the  leave  reserved ;  against  which 

The  Solicitor  General  and  Kenealy  shewed  cause.  The  plea  of  "  never  indebted  " 
only  denies  the  original  existence  of  a  debt,  but  the  objection  that  though  the  debt 
exists  the  plaintiff  is  precluded,  by  the  189th  section  of  the  Merchant  Shipping  Act, 
1854,  from  enforcing  it  in  a  superior  Court  of  record,  should  have  been  pleaded  by 
way  of  confession  and  avoidance.  The  Statute  of  Frauds  need  not  be  pleaded 
because  under  "never  indebted"  the  plaintiff  must  prove  the  formalities  of  the 
statute  to  establish  a  contract.  So  in  an  action  by  an  apothecary,  under  "never 
indebted  "  he  must  prove  his  qualification,  because  the  21  &  22  Vict.  c.  90,  s.  32, 
says  that  he  shall  not  recover  for  medical  attendance  "unless  he  shall  prove  at 
the  trial  that  he  is  registered  under  the  Act."  But  in  an  action  by  an  attorney 
the  defence  that  the  plaintiff  has  not  taken  out  a  certificate  as  required  by  the  6  &  7 
Vict.  c.  73,  s.  26,  must  be  pleaded  specially. 

Keane  and  Vernon  Lushington,  in  support  of  the  rule.  The  objection  is  open 
under  the  plea  of  "never  indebted."  The  words  of  the  189th  section  of  the 
Merchant  Shipping  Act,  1854,  are  "no  suit  or  proceeding  for  the  recovery  of  wages 
under  the  sum  of  501.  shall  be  instituted  by  or  on  behalf  of  any  seaman,  &c.,  in  any 
superior  Court."  [Martin,  B.  The  defendant  says,  "  I  owe  you  this  money,  but  you 
are  not  entitled  to  sue  for  it  in  a  superior  Court."  That  is  a  defence  which  must  have 
been  pleaded  specially  even  [330]  before  the  new  rules.]  They  referred  to  JFest  v. 
Turner  (6  A.  &  E.  614). 

Per  Curiam. (ft)  We  are  all  of  opiinon  that  the  defence  is  not  open  under  the 
plea  of  "  never  indebted."  The  verdict  for  the  plaintiff  must  stand  for  the  amount 
actually  earned. 

Rule  accordingly. 

{b)  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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Elworthy,  Administrator  of  Henry  Hewett,  with  his  Will  annexed  v.  Sandford 
AND  Others.  June  1,  1864. — A  lessor  who  has  determined  the  term  by  re-entry 
for  breach  of  covenant  has  no  title  to  the  lease  as  against  the  lessee. — To  an  action 
by  a  rightful  executor  against  an  executor  de  son  tort,  the  latter  cannot  plead  by 
way  of  equitable  defence  plene  administravit  before  the  grant  of  administration 
to  the  former. 

[S.  C.  34  L.  J.  Ex.  42  ;  1 2  W.  R.  1008  ;  10  L.  T.  654.     Referred  to,  Knight  v.  Williams, 

[1901]  1  Ch.  258.] 

Declaration.  For  that  the  defendants  detained  from  the  plaintiff  a  title  deed  of 
the  plaintiff,  as  administrator  as  aforesaid,  that  is  to  say,  a  certain  indenture  of  lease 
made  by  and  between  the  defendant  Edward  Sandford,  of  the  one  part,  and  the  said 
Henry  Hewett,  of  the  other  part,  whereby  the  defendant  Edward  Sandford  demised 
to  the  said  H.  Hewett  certain  land  and  premises,  to  hold  to  the  said  H.  Hewett  for 
the  term  of  fourteen  years  thence  next  following,  which  said  term  is  still  unexpired  : 
whereby  the  plaintiff,  as  administrator  as  aforesaid,  has  been  prevented  from  dis- 
posing of  the  residue  of  the  said  term,  and  of  letting  the  said  farm  at  an  increased 
rent,  as  he  otherwise  might  and  would  have  done,  &c.  Second  count :  For  that  the 
defendants  converted  to  their  own  use,  or  wrongfully  deprived  the  plaintiff  of  the 
use  and  possession  of  the  goods  of  the  plaintiff,  as  administrator  as  aforesaid,  that  is 
to  say,  corn,  hay,  &c.  Third  count :  For  that  the  defendants  seized  and  took  certain 
growing  crops  and  fixtures  of  [331]  the  plaintiff  as  administrator  as  aforesaid,  and 
carried  away  and  converted  the  same  to  their  own  use. 

Third  plea  to  the  first  count.  That,  by  the  indenture  of  lease,  the  defendant 
E.  Sandford  (who,  in  this  plea,  is  called  the  lessor)  demised  to  the  said  H.  Hewett, 
deceased  (who,  in  this  plea,  is  called  the  lessee),  All  that  farm  called  Holbrook  Farm, 
with  the  several  closes  of  land  thereto  belonging,  to  hold  the  said  farm  and  land,  with 
the  appurtenances,  to  the  said  lessee,  his  executors  and  administrators,  from  the  25th 
day  of  March,  1856,  for  the  term  of  fourteen  years  :  Yielding  and  paying  therefore 
the  yearly  rent  of  751.,  by  equal  quarterly  payments,  on  the  usual  quarter  days,  and 
also  in  like  manner  yielding  and  paying  the  further  yearly  rent  of  201.,  as  and 
for  liquidated  damages,  and  not  as  a  penal  rent,  for  every  acre  of  the  land  described 
as  meadow  or  pasture  which  might  be  broken  up  or  converted  into  tillage  without 
the  written  license  of  the  lessor,  his  heirs  or  assigns,  or  his  or  their  agent.  (Then 
followed  covenants  by  the  lessee  with  the  lessor  for  payment  of  the  rents,  taxes  &c., 
with  the  ordinary  covenants  in  a  farming  lease :  also  that  the  lessee  would  not  let  or 
assign  the  premises  without  the  written  license  of  the  lessor,  with  a  proviso  for  re-entry 
by  the  lessor  on  nonpayment  of  the  rents  for  twenty-one  days,  or  breach  of  any  of  the 
covenants,  or  in  case  the  lessee  should  become  bankrupt  or  insolvent.)  Averments  : 
that  the  lessee  entered  and  remained  in  possession  of  the  farm  until  his  death  in 
April,  1863:  that  he  left  a  will,  but  the  executor  never  acted;  and  there  was  no 
executor  or  administrator  until  January,  1864,  when  the  plaintiff  became  administrator 
with  the  will  annexed  :  that  the  rents  were  unpaid  for  the  space  of  twenty-one  days : 
that  the  lessee  let  the  premises  without  the  written  license  of  the  lessor,  and  did 
not  keep  the  covenants  :  that  the  lessee,  and  his  administrator,  the  plain- [332]-tiff,  as 
such  administrator  became  respectively  insolvent :  that,  before  grant  of  administration 
to  the  plaintiff,  and  before  the  plaintiff,  except  by  way  of  relation,  was  administrator 
or  had  anything  in  the  demised  premises  or  in  the  said  indenture,  the  lessor  and  the 
other  defendants,  as  his  servants  and  by  his  command,  did  into  and  upon  the  demised 
premises  re-enter,  and  the  lessor  had  again,  repossessed  and  enjoyed  the  same  demised 
premises  as  of  the  lessor's  former  estate,  and  thereupon,  and  before  any  grant  of  any 
letters  of  administration  to  the  plaintiff,  and  before  the  plaintiff,  except  by  way  of 
relation,  became  and  was  such  administrator  as  aforesaid,  the  said  title  deed  belonged 
to  the  lessor,  and  became  and  was  his  title  deed,  and  the  lessee,  his  executors  or 
administrators,  ceased  to  have  any  right,  title,  or  interest  therein  or  thereto ;  and  all 
conditions  were  performed,  and  all  things  happened,  and  all  times  elapsed,  necessary 
to  entitle  the  lessor  to  re-enter  as  aforesaid  under  the  terms  of  the  said  lease,  and  to 
have  and  hold  the  same  title  deed,  and  nothing  happened  to  prevent  the  lessor,  or 
to  disentitle  him  from  so  re-entering  as  aforesaid  and  from  having  and  holding  his 
said  title  deeds. 
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Ninth  plea.  For  a  defence  on  equitable  grounds,  the  defendants,  as  to  the  second 
and  following  counts,  say  that  the  claims  in  those  counts  mentioned  proceeded,  arose, 
and  accrued  by  reason  only  of  the  defendants  being  and  acting  as  executors  of  their 
own  wrong  of  the  personal  estate  and  effects  of  the  said  H.  Hewett,  deceased,  before 
any  grant  of  any  letters  of  administration  to  the  plaintiff,  and  before  the  plaintiff, 
except  by  relation,  was  administrator  as  aforesaid.  And  the  defendants  say  that 
before  the  plaintiff,  save  as  aforesaid,  was  administrator  as  aforesaid,  they  fully 
administered  all  the  personal  estate  and  effects  which  were  of  the  said  H.  Hewett, 
deceased,  and  which  have  ever  come  to  the  hands  of  the  defendants,  as  such  executors 
[333]  as  aforesaid,  to  be  administered  ;  and  the  defendants  had  not,  at  the  commence- 
ment of  this  suit,  nor  have  they  since  had,  nor  have  they,  any  personal  estate  or 
effects  which  were  of  the  said  H.  Hewett,  deceased,  in  the  hands  of  the  defendants, 
as  such  executors  as  aforesaid,  to  be  administered. 

Demurrer  to  pleas  respectively,  and  joinder  therein. 

Beresford,  in  support  of  the  demurrer.  First,  the  facts  stated  in  the  third  plea 
do  not  justify  the  defendant  in  detaining  the  lease.  In  Hall  v.  Ball  (3  Man.  &  G.  242) 
it  was  held  that  after  the  expiration  of  a  lease  containing  covenants  by  the  lessor,  he 
is  not  entitled  to  possession  of  the  indenture  as  against  the  lessee.  There  Tindal,  C.  J., 
in  delivering  the  judgment  of  the  Court,  said  that  the  prima  facie  inference  is,  "  that 
the  property  in  the  indenture  of  lease  belongs  to  the  lessee,  and  in  the  counterpart  to 
the  lessor.  Now  it  is  impossible  to  fix  upon  any  precise  point  at  which  the  lessee's 
property  in  the  indenture  of  lease,  or  the  right  of  the  lessee  to  keep  the  indenture  of 
lease,  ceases  by  law,  unless  it  be  the  time  when  the  term  created  by  the  lease  comes 
to  an  end,  either  by  efflux  of  time  or  forfeiture.  And  as  it  was  admitted  in  the 
course  of  the  argument  that  the  right  of  the  lessee  to  hold  the  indenture  of  lease  does 
not  cease  immediately  on  the  expiration  of  the  term,  as  he  still  may  have  occasion  to 
use  it  in  an  action  of  covenant  against  his  lessor,  so  also  the  same  necessity  for  keeping 
the  lease,  for  a  time  at  least,  may  equally  exist  when  the  lease  expires  by  forfeiture." 
[Pollock,  C.  B.  There  is  no  foundation  whatever  for  the  defendants'  claim  to  keep 
the  lease.  Martin,  B.  In  Fitz.  Nat.  Brev.  138,  K.,  it  is  said  :  "  If  a  man  make  a  lease 
for  years,  and  afterwards  confirm  his  estate  in  fee,  the  heir  of  the  feoffee  shall  have 
[334]  the  deed  of  the  lease  for  years  as  well  as  the  deed  of  confirmation,  because  that 
the  deed  (of  lease)  doth  make  the  confirmation  good."] 

Secondly,  the  facts  stated  in  the  ninth  plea  afford  no  defence  on  equitable  grounds 
to  the  causes  of  action  to  which  that  plea  is  pleaded.  It  is  clear  that  they  afford  no 
legal  defence.  The  defendant  might  give  in  evidence,  in  mitigation  of  damages, 
payments  made  by  him  in  the  rightful  course  of  administration  because  the  plaintiff 
as  executor  would  have  been  bound  to  make  such  payments,  and  therefore  it  can  be 
no  detriment  to  him  that  they  were  made  by  an  executor  de  son  tort ;  but  an  executor 
de  son  tort  cannot  plead,  in  bar  to  an  action  by  the  rightful  executor,  payment  of 
debts  to  the  value  of  the  assets,  or  of  the  goods  sought  to  be  recovered  in  trespass  or 
trover:  Wms.  Exors.,  vol.  1,  p.  236,  237,  5th  edition.  As  an  equitable  defence,  the 
plea  is  bad  for  not  stating  that  the  assets  were  sufficient  to  satisfy  all  the  debts  of  the 
deceased.  An  executor  de  son  tort  cannot  plead  in  mitigation  of  damages  payments 
made  in  the  due  course  of  administration,  unless  the  assets  were  sufficient  to  satisfy 
all  the  debts,  for  otherwise  the  rightful  executor  would  be  precluded,  not  only  from 
giving  preference  to  one  creditor  over  others  of  equal  degree,  but  also  of  satisfying 
his  own  debt  in  priority  to  all  others  of  equal  degree :  Wms.  Exors.,  vol.  1,  p.  238, 
5th  edition. 

C.  Bullar  in  support  of  the  pleas.  First,  the  third  plea  affords  a  good  prim&  facie 
answer  to  the  first  count.  It  does  not  appear  that  any  counterpart  was  executed  by  the 
lessee ;  if  it  was,  that  fact  should  be  stated  by  way  of  replication.  In  Hall  v.  Ball  (3  Man. 
&  G.  242)  it  appeared  affirmatively  that  when  the  lease  was  granted  a  counterpart  was 
executed  by  the  lessee.  Where  a  lease  is  executed  by  both  lessor  and  [335]  lessee  each 
may  maintain  trover  for  it,  for  each  has  an  equal  interest  in  it.  In  Hall  v.  Ball  the 
term  was  subsisting  ;  here  it  has  been  determined  by  the  re-entry  of  the  lessor.  In  law 
a  lease  and  counterpart  are  one  deed,  and  upon  the  determination  of  the  term  both 
parts  belong  to  the  lessor:  Year  Book,  38  Hen.  6,  fo.  24,  pi.  1  (see  3  Man.  &  G.  245, 
note).  [Martin,  B.  That  is,  as  against  a  stranger.]  It  is  a  clear  principle  of  law, 
that  the  muniments  of  an  estate  belong  to  the  person  who  has  the  legal  interest  in  it : 
Phillips  V.  Robinson  (4  Bing.  106).     This  is  a  farming  lease,  containing  covenants  by 
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the  lessee  which  have  been  broken  :  and  upon  its  determination  it  became  one  of  the 
muniments  of  the  lessor's  title.  The  plea  expressly  avers  that  before  the  plaintiff 
became  administrator  the  deed  belonged  to  the  lessor,  and  the  lessee  ceased  to  have 
any  right,  title,  or  interest  therein.  [Bramwell,  B.  That  is  not  a  statement  of  fact, 
but  a  conclusion  drawn  from  the  premises.  Pollock,  C.  B.  A  demurrer  only  admits 
that  which  is  correctly  pleaded.  This  is  not,  because  it  is  a  conclusion  wrong  in  law.] 
At  all  events  the  deed  belongs  as  much  to  the  lessor  as  the  lessee,  so  that  neither 
party  can  maintain  against  the  other  detinue  or  trover  for  it.  [Martin,  B.  What 
authority  is  there  for  that  position  ?  There  are  constant  applications  at  Chambers 
for  liberty  to  inspect  a  lease  in  the  possession  of  the  lessee,  on  the  ground  that  he 
holds  it  as  trustee  for  the  lessor.] 

With  respect  to  the  ninth  plea,  the  point  has  never  been  determined.  It  is  clear 
that  at  law  an  executor  de  son  tort  may  give  in  evidence,  in  mitigation  of  damage, 
that  he  has  paid  debts  in  due  course  of  administration  with  all  the  assets  which  ever 
came  to  his  hands  :  Anonymous  {\2  Mod.  441).  In  such  case  the  rightful  executor  can 
only  recover  nominal  [336]  damages.  Therefore  this  plea  is  good  equitable  defence, 
on  the  ground  that  an  executor  de  son  tort  ought  not  to  be  subject  to  the  costs  of  an 
action  when  he  has  properly  distributed  the  assets. 

Beresford  was  not  called  upon  to  reply. 

Pollock,  C.  B.  I  am  of  opinion  that  both  pleas  are  bad.  Indeed,  it  seems  to 
me  that  the  case  scarcely  admits  of  argument.  Our  judgment  will  therefore  be  for 
the  plaintiff. 

Martin,  B.  I  am  of  the  same  opinion.  The  judgment  of  Tindal,  C.  J.,  in  Hall  v. 
Ball  is  a  conclusive  authority  against  the  third  plea. 

Bramwell,  B.  I  am  of  the  same  opinion.  Independently  of  Hall  v.  Ball,  I 
think  the  plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the  third  plea.  On  the 
other  hand  I  think  that  case  is  conclusive.  The  ninth  plea  is  clearly  bad.  The  defen- 
dant, who  has  wrongfully  taken  possession  of  the  assets  of  the  deceased,  says  that  he 
has  exhausted  them  in  the  payment  of  debts ;  but  for  anything  that  appears  he 
may  have  paid  his  own  debt  while  the  rightful  executor  was  also  a  creditor  of  the 
deceased. 

Judgment  for  the  plaintiff. 

Memorandum. 

In  this  term  the  Lord  Chief  Baron  invited  the  Serjeants-at-law,  not  having 
Patents  of  Precedence,  to  take  their  seats  within  the  Bar  during  the  sittings  of  the 
Court  in  Banco. 


[337]    Trinity  Vacation,  28  Vict.     In  the  Exchequer  Chamber. 

(Appeal  from  the  Court  of  Exchequer.) 

Beal  and  Another  v.  The  South  Devon  Railway.  June  2,  1864.— A  railway 
Company  gave  public  notice  that  fish  would  only  be  conveyed  on  their  line  by 
special  agreement,  and  by  particular  trains ;  and  that  the  sender  should  sign  the 
following  conditions  :  "The  Company  shall  not  be  responsible,  under  any  circum- 
stances, for  loss  of  market,  or  for  other  loss  or  injury  arising  from  delay  or  detention 
of  train,  exposure  to  weather,  stowage,  or  from  any  cause  whatever  other  than  gross 
neglect  or  fraud."  Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the  conditions  were  just  and  reasonable,  within 
the  meaning  of  the  17  &  18  Vict.  c.  31,  s.  7. — In  the  case  of  a  carrier  "gross 
negligence  "  includes  the  want  of  that  reasonable  care,  skill  and  expedition  which 
may  properly  be  expected  from  him. 

[S.  C.  12  W.  R  1115;  11  L.  T.  184.  Approved,  Manchester,  Sheffield  and  Lincolnshire 
Railway  v.  Brown,  1883,  8  A.  C.  703.  Referred  to,  Grill  v.  General  Iron  Screw  Collier 
Company,  1866,  L.  R.  1  C.  P.  612 ;  Giblin  v.  Tlie  Mullen,  1869,  L.  R.  2  P.  C.  336  ; 
Dickson  v.  Great  Nwtliern  Railway,  1886,  18  Q.  B.  D.  192  ;  Sntcliffe  v.  Great  Western 
Railway,  [1910]  1  K.  B.  482.] 
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This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  making 
absolute  a  rule  to  enter  the  verdict  for  the  defendants,  pursuant  to  leave  reserved  at 
the  trial.  The  pleadings  and  facts  are  fully  set  forth  in  the  report  of  the  case  in  the 
Court  below  :  5  H.  &  N.  875. 

Collier  (with  whom  were  Carter  and  Beresford)  argued  for  the  plaintiffs. (a)  The 
question  is  whether  the  condition  that  the  Company  shall  not  be  responsible  for  loss 
or  injury  "  from  any  cause  whatever  other  than  gross  negligence  or  fraud  "  is  just 
and  reasonable.  This  case  is  not  distinguishable  in  principle  from  M^Manus  v.  I'he 
Lancashire ^and  Ymkshire  Railway  Company  (4  H.  &  N.  327),  where  the  condition  was 
that  the  Company  "would  not  be  responsible  for  any  injury  or  damage,  howsoever 
caused."  It  is  material  to  inquire  what  "gross  negligence"  means.  If  it  be  such 
negligence  as  [338]  amounts  to  misfeazance,  the  condimon  is  unreasonable,  as  it  casts 
on  the  plaintiff  the  burthen  of  proving  it,  which  would  in  all  cases  be  difficult,  in 
many  impossible.  If  "  gross  negligence  "  means  the  failure  to  exercise  ordinary  care, 
there  was  in  this  case  some  evidence  of  it.  The  judgment  of  Lord  Holt  in  Coggs  v. 
Bernard  (2  Ld.  Raym.  909,  915)  points  to  a  distinction  between  "  ordinary  "  negligence 
and  gross  negligence.  Speaking  of  depositum,  or  naked  bailment  of  goods  to  be  kept 
for  the  use  of  the  bailor,  he  said,  "  If  the  bailee  be  guilty  of  '  gross  negligence,'  he  will 
be  chargeable,  but  not  for  any  ordinary  neglect."  In  Owen  v.  Burnett  (2  C.  &  M.  353, 
360)  Bayley,  B.,  said :  "  As  for  the  cases  of  what  is  called  '  gross  negligence,'  which 
throws  upon  the  carrier  the  responsibility,  when  but  for  that  he  would  have  been 
exempt,  I  believe  that  in  %&  greater  number  of  them  it  will  be  found  that  the  carrier 
was  guilty  of  misfeazance."  In  Hinton  v.  Dibbin  (2  Q.  B.  647,  661)  the  Court  observed 
that  in  none  of  the  numerous  cases  on  the  subject  had  any  attempt  been  made  to  give 
a  definite  meaning  to  the  expression  "  gross  negligence,"  and  that  it  might  "  well  be 
doubted  whether  between  '  gross  negligence '  and  negligence  merely  any  intelligible 
distinction  exists."  [Crompton,  J.  The  case  of  an  action  against  an  attorney  affords 
an  instance  of  crassa  negligentia,  though  it  may  be  difficult  to  say  what  is  the  dis- 
tinction between  it  and  ordinary  negligence.]  In  the  case  of  a  railway  company  the 
difficulty  of  proving  gross  negligence  must  necessarily  be  greater  than  in  the  case  of 
an  ordinary  carrier.  Since  the  latter  journeys  along  a  public  highway,  there  are  means 
of  ascertaining  how  he  has  conducted  himself ;  but,  the  former  being  owner  of  their 
line,  no  one  can  go  upon  it  without  being  a  trespasser,  and  in  many  cases  it  would  be 
impossible  to  discover  at  what  part  of  the  line  [339]  there  has  been  negligence  or  by 
what  servants  it  has  been  committed.  [Cockburn,  C.  J.  Might  not  the  plaintiff  prove 
that  his  fish  was  sent  by  a  particular  train,  which  did  not  arrive  until  five  hours  after 
its  time,  and  so  call  upon  the  jury  to  presume  negligence  unless  the  Company  rebutted 
it  by  proof  of  accident?]  Ordinary  negligence  might  be  so  proved,  but  not  gross 
negligence.  For  a  railway  Company  to  say  that  they  will  not  be  responsible  except 
for  gross  negligence  is  in  effect  saying  that  they  will  not  be  liable  at  all.  The 
11  Geo.  4  &  1  Wm.  4,  c.  68,  only  limited  the  liability  of  carriers  in  respect  of  certain 
articles  or  goods,  and  the  4th  section  expressly  declares  that  as  to  oth«rs  they  shall 
be  liable  as  at  common  law.  The  carriage  of  goods  having  been  transferred  to  railway 
Companies,  who  virtually  enjoy  a  monopoly  of  the  traffic,  the  object  of  the  17  &  18 
Vict.  c.  31,  s.  7,  was  to  prevent  them  from  casting  off  the  responsibility  of  common 
carriers,  except  by  conditions  just  and  reasonable. 

Karslake  (Montague  Smith  with  him),  for  the  defendants.  The  defendants  did 
not  undertake  to  carry  as  common  carriers,  but  upon  the  terms  cont^vined  in  the  special 
contract.  [Cockburn,  C.  J.  The  only  question  is  whether  the  condition  is  reiisonable.l 
There  is  nothing  unreasonable  in  such  a  condition  when  attached  to  the  carriage  of 
fish,  fruit  and  other  perishable  articles.  The  Company  do  not  repudiate  all  liability, 
but  only  say  "  we  will  not  be  responsible  for  loss  or  injury  arising  from  delay,  unless 
you  prove  gross  negligence  or  fraud."  The  Company  were  not  bound  to  carry  fish, 
and  they  had  a  right  to  refuse  unless  their  terms  were  assented  to.  [Willes,  J.  In 
JVyld  V.  Pickford  (8  M.  &  W.  443)  the  Court  expressed  an  opinion  that,  in  the  case  of 
carriers,  "  gross  negligence  "  meant  only  ordinary  negli-[340]-gence,  that  is,  the  want 
of  such  care  as  a  prudent  man  would  take  of  his  own  property.  Wightman,  J. 
Suppose  the  condition  had  excluded  negligence  altogether.]  That  would  have  been 
an  unreasonable  condition.     Prim4  facie  the  plaintiffs  are  bound  by  their  contract,  and 

(a)  In  Hilary  Vaciition,  1862  (Feb.  11).     Before  Cockburn,  C  J.,  Wightman,  J., 
Crompton,  J.,  Willes,  J.,  Byles,  J.,  and  Keating,  J. 
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they  seek  to  avoid  it  by  putting  the  widest  construction  on  the  word  "  gross."  But 
regard  must  be  had  to  the  surrounding  circumstances,  in  order  to  ascertain  whether 
the  contract  is  reasonable.  [Wightman,  J.  The  foundation  of  your  argument  is, 
"volenti  non  fit  injuria;"  but  it  may  be  that  the  plaintifTs  were  compelled  to  accede 
to  these  terms  in  order  to  get  their  fish  carried.]  It  is  said  that  it  is  difficult  to  prove 
gross  negligence  on  the  part  of  a  railway  Company ;  but  difficulty  of  proof  cannot 
render  unreasonable  a  condition  otherwise  reasonable.  [Byles,  J.  What  authority  is 
there  that  this  condition  is  reasonable?]  In  Simons  v.  The  Great  Western  Railway 
Company  (18  C.  B.  805)  a  condition,  that  in  case  of  goods  conveyed  at  special  or 
mileage  rate  the  Company  vould  not  be  responsible  for  any  loss  or  damage  however 
caused,  was  held  just  and  reasonable.  Such  a  construction  should  be  put  upon  this 
contract  as  will  support  it,  not  defeat  it. 

Collier,  in  reply,  referred  to  the  judgment  of  Erie,  C.  J.,  in  Harrison  v.  The  London 
and  Brighton  Railway  Company  (2  B.  &  S.  152,  155). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Crompton,  J.  This  case  was  argued  before  the  Lord  Chief  Justice,  my  late 
brother  Wightman,  my  brothers  Willes,  Byles,  Keating  and  myself.  We  delayed 
delivering  [341]  our  judgment  until  after  the  decision  of  the  House  of  Lords  in  the 
case  of  Peak  v.  The  North  Staffordshire  Railway  (10  H.  L.  Cas.  473). 

In  this  case  the  question  was,  whether  the  condition  imposed  by  the  Company 
and  signed  by  the  plaintiff,  with  reference  to  the  carriage  of  fish,  was  a  reasonable 
condition  within  the  provisions  of  the  Railway  Traffic  Act. 

The  condition  restricted  the  liability  of  the  Company  to  cases  of  gross  neglect  and 
fraud. 

We  think  that  this  was  not  an  unreasonable  condition  with  reference  to  carrying 
a  perishable  commodity,  especially  where,  as  in  the  present  case,  the  Company  were 
likely  to  be  called  upon  to  carry  large  quantities  at  unexpected  times,  and  where  a 
very  slight  delay  might  cause  the  loss  of  the  market  or  the  entire  or  partial  destruction 
of  the  goods  consigned. 

In  the  case  of  a  carrier  or  other  agent  holding  himself  out  for  the  careful  and  skilful 
performance  of  a  particular  duty,  gross  negligence  includes  the  want  of  that  reason- 
able care,  skill  and  expedition,  which  may  properly  be  expected  from  persons  so 
holding  themselves  out  and  their  servants. (J) 

It  is  said  that  there  may  be  difficulty  in  defining  what  gross  negligence  is,  but  I 
agree  in  the  remark  of  the  Lord  Chief  Baron  in  the  Court  below,  where  he  says, 
"  There  is  a  certain  degree  of  negligence  to  which  everyone  attaches  great  blame.  It 
is  a  mistake  to  suppose  that  things  are  not  different  because  a  strict  line  of  demarcation 
cannot  be  drawn  between  them." 

The  authorities  are  numerous,  and  the  language  of  the  judgments  various,  but  for 
all  practical  purposes  the  rule  may  be  stated  to  be,  that  the  failure  to  exercise  reason- 
able [342]  care,  skill  and  diligence  is  gross  negligence.  What  is  reasonable  varies  in 
the  case  of  a  gratuitous  bailee  and  that  of  a  bailee  for  hire.  From  the  former  is 
reasonably  expected  such  care  and  diligence  as  persons  ordinarily  use  in  their  own 
affairs,  and  such  skill  as  he  has.  From  the  latter  is  reasonably  expected  care  and 
diligence,  such  as  are  exercised  in  the  ordinary  and  proper  course  of  similar  business, 
aud  such  skill  as  he  ought  to  have,  namely,  the  skill  usual  and  requisite  in  the  business 
for  which  he  receives  payment. 

The  Company  therefore,  properly  speaking,  exclude  their  liability  as  insurers,  and 
not  their  liability  for  a  want  of  reasonable  care,  skill  and  expedition. 

This  is  well  illustrated  by  the  case  of  actions  against  attorneys,  where  the  law 
only  attaches  liability  in  the  ease  of  gross  negligence,  which  a  jury  has  always  been 
supposed  competent  to  deal  with  under  the  direction  of  a  Judge ;  and  it  seems  to 
us  that  the  degree  of  negligence  which  the  law  points  out  as  that  which  is  necessary 
to  make  a  professional  paid  agent  liable,  is  not  an  unreasonable  criterion  of  the 
reasonableness  of  the  limit  to  which  the  carrier  seeks  to  restrict  his  liability. 

We  think  that  such  a  restriction  leaves  the  individual  sufficiently  protected,  as  put 
by  our  brother  Keating  in  the  course  of  the  argument ;  and  we  think  that,  in  looking 

(ft)  See  the  note  in  1  Smith's  L.  C.  189,  5th  ed.  See  also  JVylde  v.  Pickford,  8  M. 
&  W.  461,  and  the  other  cases  cited  in  the  note  in  the  Leading  Cases, 
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at  this  enactment,  the  real  question  is  whether  the  individual  and  the  public  are 
sufficiently  protected  from  being  unjustly  dealt  with  by  the  parties  having  the 
monopoly. 

The  provision  in  question,  being  a  proviso  on  that  part  of  the  7th  section  of  the 
Railway  Traffic  Act  which  enacts  that  the  Companies  shall,  notwithstanding  their 
notices,  be  liable  for  neglect  or  default,  and  qualifying  that  enactment  in  the  case  of 
reasonable  and  signed  contracts,  seems  to  us  clearly  to  contemplate  that  the  Companies, 
by  contracts  which  are  reasonable  and  duly  signed  under  the  Act,  may  [343]  protect 
themselves  from  some  species  of  negligence ;  and  we  do  not  think  that  a  condition 
which  leaves  them  liable  in  all  cases  where  carriers  are  liable  for  gross  negligence  is 
an  unreasonable  condition,  in  such  a  contract  as  in  the  present  case,  for  the  carriage 
of  so  perishable  a  commodity  as  fish,  under  the  circumstances  in  which  they  are  called 
upon  to  carry  it. 

We  think,  therefore,  that  the  judgment  of  the  Court  below  should  be  affirmed. 

The  Lord  Chief  Justice  does  not  agree  in  the  conclusion  to  which  the  majority 
of  the  Court  have  arrived,  thinking  that  the  decision  in  the  case  of  Peek  v.  The  North 
Staffordshire  Railway  leads  to  a  contrary  conclusion  ;  and  I  believe  that  my  late  brother 
Wightman  took  a  different  view  of  the  case  from  that  which  we  take. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

M'Cance  v.  The  London  and  North  Western  Railway  Company.  June  20, 
1864. — The  plaintiff  delivered  to  the  defendants,  a  railway  Company,  some  horses 
to  be  carried  on  their  railway,  and  at  their  request  signed  a  declaration  that  the 
value  of  the  horses  did  not  exceed  101.  per  horse,  and  that,  in  consideration  of 
the  rate  charged  for  their  conveyance,  he  thereby  agreed  that  the  same  were  to 
be  carried  entirely  at  the  owner's  risk.  In  the  course  of  the  journey  the  horses 
were  injured  in  consequence  of  the  defective  state  of  the  truck  in  which  they 
were  carried.  In  an  action  against  the  railway  Company  they  paid  251.  into 
Court.  The  horses  were  in  fact  worth  more  than  101.  each  ;  and  if  taken  at  their 
real  value,  401.  was  the  measure  of  the  plaintiff's  damage  ;  if  at  101.  each,  the  251. 
covered  the  plaintiff's  claim.  Held,  in  the  Exchequer  Chamber,  that  the  declara- 
tion of  the  value  of  the  horses  was  no  part  of  the  contraet,  but  a  statement  which 
formed  the  basis  of  the  intended  contract,  and  by  which  it  was  to  be  regulated 
and  governed,  and  therefore  it  was  not  competent  to  the  plaintiff  to  deny  the 
truth  of  the  statement,  and  prove  that  the  real  value  of  the  horses  exceeded 
101.  each. 

[S.  C.  34  L.  J.  Ex.  39;  10  Jur.  (N.  S.)  1058;  12  W.  R.  1086;  11  L.  T.  426.  Con- 
sidered, Lebeau  v.  Geiieral  Steam  Navigation  Company,  1872,  L.  R.  8  C.  P.  96.  Applied, 
Nevin  v.  Great  Southern  and  Western  Railway,  1891,  30  L.  R.  Ir.  133,]| 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  making 
absolute  a  rule  to  enter  the  verdict  [344]  for  the  defendants,  pursuant  to  leave 
reserved  at  the  trial.  The  pleadings  and  facts  fully  appear  in  the  report  of  the  case 
in  the  Court  below  :  7  H.  &  N.  477. 

Brett  (C.  A.  Russell  with  him)  argued  for  the  plaintiff. (a)  The  argument  was,  in 
substance,  the  same  as  that  in  the  Court  below.  Ashpitel  v.  Bryan  (3  B.  &  S.  474) 
was  referred  to. 

Manisty  appeared  for  the  defendants,  but  was  not  called  upon  to  argue. 

Williams,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  below  must 
be  affirmed.  It  is  clear  that  the  questions  in  this  case  are  wholly  untouched  by  the 
point  which  has  been  raised  upon  the  pleadings ;  for  Clarke  v.  Gray  (6  East,  564) 
shews  that  a  declaration  need  only  contain  so  much  of  a  contract  as  is  material  for  tke 
maintenance  of  the  action ;  and  that  it  is  not  necessary  to  set  forth  that  part  which 

(a)  Before  Williams,  J.,  Crorapton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  and 
Shea,  J. 
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respects  only  the  liquidation  of  damages  after  a  right  to  them  has  accrued  by  a  breach, 
because  that  is  only  matter  of  evidence  for  the  jury  in  mitigation  of  damages. 

Then  the  question  is,  what  is  the  effect  of  the  plaintiff's  declaration  that  the  value 
of  the  horses  did  not  exceed  101.  each?  It  appears  to  us  that  it  was  a  mere  declara- 
tion which  formed  the  basis  of  the  contract  which  the  parties  intended  to  make,  and 
by  which  it  was  to  be  regulated  and  governed.  It  is  the  same  as  if  at  the  railway 
station  there  had  been  one  department  for  horses  under  the  value  of  101.,  and  another 
department  for  horses  above  the  value  of  101.  ;  so  that  a  person  going  to  either  depart- 
ment would  make  his  bargain  upon  the  footing  and  understanding  that  the  value  of 
each  horse  was  under  101.  or  above  101.,  [345]  according  to  the  particular  department 
which  he  entered.  Here  it  appears  in  evidence  that  the  contract  declared  on  was  to 
be  regulated  and  governed  by  a  state  of  facts  understood  by  the  parties,  viz.,  that  the 
horses  were  under  the  value  of  101.  each.  It  is  laid  down  in  my  brother  Blackburn's 
Treatise  on  the  Contract  of  Sale,  p.  163,  that  "  when  parties  have  agreed  to  act  upon 
an  assumed  state  of  facts  their  rights  between  themselves  are  justly  made  to  depend 
on  the  conventional  state  of  facts,  and  not  on  the  truth."  Applying  that  rule  to  the 
present  case,  we  think  that  both  parties  are  bound  by  the  conventional  state  of  facts 
agreed  upon  between  them. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

PiLLOTT  V.  Wilkinson.  June  20,  1864. — The  plaintiff  purchased  wine  lying  at  the 
defendant's  wharf  from  the  holder  of  a  warrant,  given  by  the  defendant  for  its 
delivery.  The  vendor  indorsed  the  warrant  generally.  The  plaintiff  sent  it  so 
indorsed  to  the  wharf,  and  obtained  samples  of  the  wine.  A  notice  from  the  Lord 
Mayor's  Court  was  subsequently  served  at  the  wharf  attaching  the  vendor's  goods 
in  the  defendant's  custody,  and  a  description  of  the  wine  was  at  the  time  of 
service  indorsed  on  the  back  of  the  notice,  and  shewn  to  the  defendant's  manager. 
The  plaintiff,  on  afterwards  producing  his  warrant  at  the  wharf,  and  demanding 
the  wine,  was  told  by  the  manager  (the  defendant  being  absent)  that  the  wine 
was  stopped  on  account  of  the  attachment.  The  same  day  the  plaintiffs  attorney 
wrote  to  the  defendant  to  demand  the  delivery  of  the  wine  by  11  o'clock  the 
next  day.  The  defendant's  manager  called  next  morning  on  the  plaintiff's 
attorney  after  seeing  the  defendant  and  stated  that  the  matter  required  con- 
sideration, and  that  the  defendant  would  consult  his  attorney.  But  the  same 
day  at  noon  a  writ  was  issued.  Held,  in  the  Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer),  first,  that  the  wine  was  not  in  the  custody 
of  the  law ;  and  that  the  attachment  was  a  circumstance  to  be  considered  by  the 
jury  in  forming  a  conclusion  whether  there  was  a  conversion ;  secondly,  that  on 
these  facts  there  was  evidence  of  a  conversion  ;  and  it  was  a  question  for  the  jury 
whether  the  defendant  entertained  a  bon^  fide  doubt  as  to  the  plaintiff's  title  to 
the  wine,  and  whether  a  reasonable  time  had  elapsed  for  clearing  up  that  doubt. 

[S.  C.  34  L.  J.  Ex.  22 ;  12  W.  R.  1084.     Referred  to,  Him-t  v.  Londoii  and  Noiih 
Western  Railway,  1879,  4  Ex.  D.  194.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  discharging 
a  rule  to  enter  the  verdict  for  [346]  the  defendant,  pursuant  to  leave  reserved  at  the 
trial.  The  pleadings  and  facts  fully  appear  in  the  report  of  the  case  in  the  Court 
below  :  2  H.  &  C.  72. 

Montague  Smith  (H.  Matthews  with  him)  argued  for  the  defendant.(a)  The 
argument  was,  in  substance,  the  same  as  in  the  Court  below.  The  following  additional 
authorities  were  cited :  Catterall  v.  Kenyan  (3  Q.  B.  310),  Brandon  on  Foreign 
Attachment,  p.  10. 

Prentice  appeared  for  the  plaintiff,  but  was  not  called  upon  to  argue. 

(a)  Before  Williams,  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  and 
Shee,  J. 
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Williams,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed.  The  points  for  our  consideration  arise  in  this  way  :  At  the  trial 
the  defendant's  counsel  objected  that  the  wine  was  in  custodia  legis  by  the  attachment, 
and  that  under  the  circumstances  there  was  no  proof  of  conversion.  The  jury,  under 
the  direction  of  the  learned  Judge,  found  a  verdict  for  the  plaintiff;  no  question 
being  left  to  them.  The  points  are,  first,  whether  the  fact  of  an  attachment  having 
issued  is  of  itself  sufficient  to  prevent  there  being  a  conversion  ;  secondly,  if  it  is  not 
of  itself  sufficient,  whether  that,  with  other  circumstances,  affords  evidence  of  a  con- 
version— not  a  mere  scintilla,  but  evidence  on  which  the  jury  might  find  one  way 
or  the  other.     We  think  there  was  some  evidence  for  the  jury. 

Upon  the  first  point  we  were  pressed  with  the  case  of  Ferrall  v.  Robinson  (2  C.  M. 
&  R  495).  There,  goods  having  been  attached  by  process  out  of  the  Sheriffs'  Court, 
London,  the  Court  [347]  of  Exchequer  considered  that  they  were  in  custodia  legis, 
and  that  prevented  the  defendant  from  giving  them  up.  That  case  was  adverted 
to  in  Catterall  v.  Kenyon  (3  Q.  B.  310  ;  2  Gale&  Dav.  545),  where  expressions  are  used 
which  create  some  doubt  whether  the  opinion  of  the  Court  in  Ferrall  v.  Robinson  was 
correct.  According  to  the  report  of  Catterall  v.  Kenyon  in  2  Gale  and  Davison,  p.  545, 
Lord  Denman  said  with  reference  to  Verrall  v.  Robinson :  "  The  judges  there  considered 
the  chattel,  the  subject  of  the  action,  to  have  been  in  the  custody  of  the  law  by  force 
of  a  specific  attachment  of  it,  and  that  the  defendant  had  no  power  to  give  it  up." 
There  is  therefore  a  distinction  between  Verrall  v.  Robinson  and  the  present  case. 
There,  if  the  officer  had  actually  got  the  goods  in  his  possession,  that  prevented  the 
defendant  from  being  guilty  of  a  conversion,  because  he  could  not  give  them  up 
without  the  risk  of  coming  into  collision  with  the  officer  and  causing  a  breach  of  the 
peace.  Here  there  was  no  seizure  of  the  particular  goods  by  the  officer,  and  there  was 
nothing  to  prevent  the  defendant  from  giving  them  up.  All  that  appears  is  that 
notice  was  given  of  a  general  attachment  of  all  goods  belonging  to  Henry  and  Co.  in 
the  hands  of  the  defendant.  It  seems  to  us,  therefore,  that  Verrall  v.  Robinson  does 
not  govern  this  case  ;  and,  according  to  the  case  of  Catterall  v.  Kenyon,  the  fact  of  the 
goods  being  attached  is  a  circumstance  to  be  con.sidered  by  the  jury  in  forming  their 
conclusion  as  to  whether  there  has  been  a  conversion. 

Then  looking  at  all  the  circumstances,  was  there  any  evidence  for  the  jury  of  a 
conversion  ?     We  think  the  law  is  correctly  laid  down  in  Vaughan  v.  Watt  (6  M.  &  W. 
492,  497)  by  Parke,  B.,  who  said  :  "  It  ought  therefore  to  have  been  left  to  the  jury, 
whether  the  defendant  had  a  bona  fide  doubt  as  to  [348]  the  title  to  the  goods,  and 
if  so,  whether  a  reasonable  time  for  clearing  up  that  doubt  had  elapsed."     Here, 
assuming  the  defendant  entertained  a  bonS,  fide  doubt  as   to  whether  the  goods 
belonged  to  the  plaintift",  the  question  remains  whether  a  reasonable  time  for  clearing 
up  that  doubt  had  elapsed.     The  same  view  of  the  law  was  taken  by  the  Court  of 
Common  Pleas  in  Towne  v.  Lewis  (7  C.  B.  608).     The  marginal  note  to  that  case  is 
calculated  to  mislead.     The  statement,  "  this  is  not  evidence  of  a  conversion,"  does 
not  accord  with  the  report,  because  Wilde,  C.  J.,  left  it  to  the  jury  to  say  whether, 
when  the  demand  was  made,  the  defendant  meant  to  dispute  the  plaintiff's  right  to 
the  bill  or  whether  he  really  meant  to  send  it  to  him  when  he  could  obtain  it.     When 
the  case  was  before  the  Court  in  banc,  Wilde,  C.  J.,  said  :  "  No  doubt  the  conduct  of 
the  defendant  was  evidence  whence  the  jury  might  infer  whether  or  not  he  had  been 
guilty  of  a  conversion."     It  seems  to  me  that  the  evidence  was  properly  submitted 
to  the  jury  and  that  they  found  a  correct  verdict.     As  observed  by  Coltmau,  J., 
"  there  was  nothing  more  than  evidence  from  which  the  jury  might,  if  they  plejised, 
have  found  a  conversion,  if  they  had  been  satisfied  that  there  had  been  wilful  and 
unreasonable  delay  on  the  defendant's  part  in  complying  with  the  plaintiff's  demand." 
The  law  being  established  by  the  authorities  which  we  have  cited,  it  remains  to 
apply  it  to  the  present  case.     The  defendant  is  not  in  the  position  of  an  ordinary 
person ;  he  is  a  wharfinger,  and  bound  to  act  with  promptitude  in  his  business,  other- 
wise he  may  do  great  injury  to  the  property  of  those  who  deposit  goods  at  his  wharf; 
and  that  is  a  circumstance  which  the  jury  would  be  entitled  to  take  into  consideration. 
Certainly  a  very  short  time  elapsed  between  the  attachment  and  the  commencement 
of  the  [349]  action ;  but  a  considerable  time  had  passed  since  the  defendant  became 
aware  that  Henry  and  Co.  had  parted  with  all  their  interest  in  the  goods ;  and  any 
reasonable  man  would  have  at  once  inquired  whether  the  plaintiff's  claim  was  valid 
or  not.     It  was  a  question  for  the  jury  not  only  whether  the  defendant  entertained 
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a  bona  fide  doubt  as  to  the  plaintiff's  title  to  the  goods,  but  also  whether  a  reasonable 
time  had  elapsed  for  clearing  up  that  doubt,  and  if  the  jury  were  satisfied  that  there 
was  unreasonable  delay  on  the  part  of  the  defendant,  they  would  be  warranted  in 
finding  a  conversion.  Without  giving  any  opinion  whether  the  verdict  is  satisfactory, 
it  is  sufficient  to  say  that  there  was  evidence  of  a  conversion  proper  to  be  submitted 
to  the  jury. 

The  other  Judges  concurred. 

Judgment  afiSrmed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Hedley  and  Others  v.  Fenwick  and  Another.  June  20,  21,  1864. — An  Act 
(13  Geo.  3,  c.  67)  for  inclosing  the  moors  and  commons  within  the  manor  of 
Lanchester,  contained  a  saving  of  all  the  seignorial  rights  of  the  Bishop  of 
Durham,  as  lord  of  the  manor,  and  also  provided  "  that  the  bishop,  his  successors, 
lessees  and  assigns,  should  at  all  times  thereafter  work  and  enjoy  all  mines  under 
the  said  moors  and  commons,  and  full  and  free  liberty  of  winning  and  working 
mines  belonging  to  the  see  and  bishopric  of  Durham  wheresoever  the  same 
should  be,  and  of  leading  and  carrying  away  the  coals,  minerals,  &c.  gotten 
thereout,  or  out  of  any  other  lands  or  grounds  whatsoever." — Held,  in  the 
Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that 
the  bishop  had  no  right  to  carry  over  the  inclosed  lands  coal  gotten  from  mines 
within  the  manor,  but  not  belonging  to  the  see. 

[S.  C.  11  L.  T.  571.] 

Error  on  a  judgment  of  the  Court  of  Exchequer  for  the  defendants  in  error  (the 
plaintiflFs  below)  on  demurrer  [350]  to  a  plea.(a)  The  first  count  of  the  declaration 
stated  that  the  defendants,  on  &c.,  broke  and  entered  a  close  of  the  plaintiffs,  being 
an  allotment'  formerly  made  to  T.  Shafto  in  and  by  an  award  dated  the  13th  June, 
1781,  executed  by  the  Commissioners  named  and  appointed  in  and  by  and  in  pursu- 
ance of  an  act  of  parliament  (13  Geo.  3,  c.  67),  in  the  year  1773,  intituled  "An  Act 
for  dividing  and  enclosing  certain  moors,  commons,  or  tracts  of  waste  land  within  the 
parish  and  manor  of  Lanchester,  in  the  county  palatine  of  Durham,"  and  put  and 
placed  divers  trucks  and  waggons  loaded  with  coals,  and  divers  other  trucks  and 
waggons,  upon  the  said  close,  and  drew  the  said  trucks  and  waggons  over  and  across 
the  said  close,  and  carried  the  said  coals  in  and  by  means  of  the  said  trucks  and 
waggons  over  and  across  the  said  close.  Second  count :  that  defendants,  on  &c. 
broke  and  entered  the  same  close,  and  led  and  carried  over  and  across  the  same, 
divers,  to  wit,  100  tons  of  coals. 

Plea.  That  before  and  at  the  time  of  the  passing  of  the  act  of  parliament  in  the 
declaration  mentioned,  the  Lord  Bishop  of  Durham  for  the  time  being  had  been  and 
was,  in  right  of  his  church  and  see  of  Durham,  lord  of  the  manor  of  Lanchester  in  the 
said  county,  and  as  such  lord  seised  as  of  fee  in  the  said  moors,  commons,  and  waste 
lands  in  the  said  Act  mentioned,  and  of  and  in  the  mines  and  minerals  lying  and  being 
within  and  under  the  same.  And  the  defendants  further  say,  that  from  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary  up  to  the  time  of  the  passing  of 
the  said  Act,  the  said  bishop,  being  such  lord  of  the  said  manor  and  so  seised  as  afore- 
said, had  been  used  and  accustomed,  by  reason  of  such  seisin  and  notwithstanding 
any  rights  of  common  of  the  commoners,  by  [351]  himself,  his  servants  and  licensees 
in  that  behalf,  to  enter,  and  did  in  fact  enter  upon  the  said  moors,  commons,  and  waste 
lands  at  all  times  at  his  and  their  will  and  pleasure,  for  the  purpose  of  carrying  over 
and  across  the  same  coal  worked  and  raised  not  only  from  the  said  mines,  beds,  and 
seams  of  coal  of  which  the  said  bishop  was  so  seised  as  aforesaid,  but  also  from  any 
other  adjacent  mines,  beds,  and  seams  of  coal,  within  the  said  manor,  of  which  the  said 

(a)  Not  reported.  The  point  having  been  decided  in  Midgley  v.  Richardson, 
14  M.  &  W.  595,  the  Court  considered  themselves  bound  by  that  decision,  and  gave 
judgment  for  the  plaintifis. 
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bishop  was  not  seised,  and  which  the  said  bishop,  his  said  servants  and  licensees,  might 
be  lawfully  entitled  to  work,  win  and  carry  away  coal  from.  And  the  defendants 
further  say,  that  by  virtue  and  in  pursuance  of  a  certain  Order  of  Council,  duly  made 
on  the  4th  day  of  April  1 856,  under  the  provisions  of  the  statutes  in  that  behalf  made 
and  provided,  and  of  a  certain  scheme  therein  recited  and  made  with  the  consent  of 
the  said  bishop,  the  said  manor  and  all  the  estate  and  interest  therein  of  the  said 
bishop  were  transferred  to  and  vested  in  the  Ecclesiastical  Commissioners  for  England, 
who  thereby  became  and  still  are  the  lords  of  the  said  manor  and  seised  in  their 
demesne  as  of  fee  of  and  in  the  said  mines  and  minerals  within  and  under  the  said 
moors,  commons,  and  waste  lands.  And  the  defendants  further  say  that  before  and 
at  the  time  of  the  committing  of  the  alleged  trespasses  and  of  the  grant  by  the  said 
bishop  hereinafter  mentioned,  they  the  defendants  were  the  tenants  and  occupiers  of 
and  lawfully  entitled  to  work,  win  and  carry  away  coal  from  certain  coal  mines  adjacent 
to  the  said  mines  in  the  said  manor  of  Lanchester  and  of  which  the  said  bishop  was 
not  seised ;  and  that  while  they  were  such  tenants  and  occupiers  of  the  said  mines, 
and  before  the  committing  of  the  alleged  trespasses  and  before  the  making  of  the  said 
Order  in  Council,  the  said  Bishop  of  Durham  by  deed,  after  the  passing  of  the  said 
Act,  granted  to  the  defendants  full  licence,  power  and  [352]  authority  to  carry  coal 
won  and  worked  by  them  from  the  said  mines  of  which  they  were  such  tenants  and 
occupiers  as  aforesaid  over  and  across  the  said  close  of  the  plaintiffs,  the  said  close 
being  part  of  the  said  moors,  commons  and  waste  lands  so  allotted  and  divided  as 
aforesaid,  and  having  been  duly  allotted  and  enclosed  under  the  provisions  of  the  said 
Act  in  the  declaration  mentioned.  And  the  defendants  further  say,  that  they  did, 
after  the  making  of  the  said  grant  and  by  virtue  and  in  pursuance  thereof,  carry  coal 
won  and  worked  by  them  from  the  said  mines,  since  the  making  of  the  said  grant,  in 
trucks  and  waggons  over  and  across  the  said  close  of  the  plaintiffs,  the  said  mode  of 
carrying  the  said  coals  being  reasonable  and  necessary  in  that  behalf,  and  a  reasonable 
and  necessary  exercise  of  the  said  licence  granted  by  the  said  bishop ;  which  are  the 
trespasses  in  the  said  declaration  mentioned. 

Demurrer,  and  joinder  therein. 

Manisty  (Edward  James,  K.  E.  Tunier  and  Davison  with  him)  argued  for  the 
plaintiffs  in  error  (o)*  (the  defendants  below).  The  plea  is  good  in  law.  The  same 
point  was  raised  in  Midgley  v.  Richardson  (14  M.  &  W.  595) ;  and  the  object  of  this 
action  is  to  review  the  judgment  of  the  Court  of  Exchequer  in  that  case,  which,  it  is 
submitted,  is  founded  on  an  erroneous  view  of  the  13  Geo.  3,  c.  67. (c)  That  Act 
passed  in  the  year  1773,  and  it  is  admitted  upon  the  record  that  from  time  immemorial 
up  to  that  time  the  Bishop  of  Durham,  as  lord  of  the  manor  of  Lanchester,  was 
accustomed  by  himself  and  his  licensees  to  carry,  over  [353]  the  lands  enclosed  under 
that  Act,  coal  gotten  not  only  from  mines  of  which  he  was  seised  in  fee,  but  also  from 
any  adjacent  mines,  within  the  manor,  of  which  he  was  not  seised.  By  the  13  Geo.  3, 
c.  67,  8.  19,  the  Commissioners  were  empowered  to  enclose  twenty  thousand  acres  of 
moor,  common  and  waste  lands  within  the  manor  of  Lanchester,  and  to  set  apart  such 
portion  as  in  their  judgment  was  little  capable  of  cultivation  and  improvement,  "so 
that  the  residue  to  be  divided,  allotted,  and  enclosed  should  not  be  less  than  twelve 
thousand  acres."  No  portion  was  to  be  allotted  to  the  bishop,  and  his  only  compensa- 
tion for  loss  of  soil  was  an  annual  quit  rent  of  4d.  per  acre,  payable  out  of  the  more 
improveable  parts  of  the  enclosed  lands :  sect.  23.  Therefore,  it  is  not  unreasonable 
to  suppose  that  the  legislature  intended  to  reserve  to  the  bishop  all  rights,  including 
those  of  way  leave,  which  he  enjoyed  at  the  time  the  13  Geo.  3,  c.  67,  passed,  and 
ample  language  has  been  used  for  that  purpose.  [Williams,  J.  The  custom  was  of 
no  value,  because  the  bishop,  as  lord  of  the  manor,  was  owner  of  the  soil  and  had  the 
■  right  to  wayleave.    The  33rcl  section,(a)'^  while  it  prohibits  other  persons,  enables  the 

{ay  Before  Williams,  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  and  Blackburn,  J. 

(r,)  Intituled  "  An  Act  for  dividing  and  enclosing  certain  moors,  commons,  or  tracts 
of  waste  land  within  the  parish  and  manor  of  Lanchester,  in  the  county  palatine  of 
Durham."     Not  printed  by  the  Queen's  printers. 

(a)2  Sect.  33  (after  providing  that  the  Commissioners  shall  cause  highways,  ditches 
and  drains  to  be  made,  &c.).  "That  after  the  making  of  the  same  award,  and  of  such 
highways,  roads,  and  other  ways,  it  shall  not  be  lawful  for  any  person  or  persona  to 
make  or  use  any  rofvd  or  ways,  either  public,  common,  or  private,  in,  over  or  through 
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bishop,  and  his  lessees  and  assigns,  to  make  and  use  roads  over  the  allotments,  "  as 
thereinafter  mentioned."  That  has  reference  to  the  45th  section, (&)  which  reserves 
[354]  to  the  bishop  and  his  lessees  and  assigns  (amongst  others)  the  right  of  "  working 
the  said  mines  and  quarries  be-[355]-longing  to  the  see  and  bishopric  of  Durham, 
wheresoever  the  same  are  or  be,"  &c. ;  "and  also  of  leading  and  carrying  away  all 

the  said  allotments,  or  any  of  them,  or  any  part  thereof  (other  than  and  except  the 
said  Lord  Bishop  and  his  successors,  and  his  and  their  lessees  and  assigns,  as  hereinafter 
mentioned),  either  on  foot  or  on  horseback,  or  with  horses,  cattle,  carts,  or  carriages, 
or  otherwise,  other  than  such  as  shall  be  set  out  and  appointed  by  the  Commissioners 
as  aforesaid." 

(b)  Sect.  45.  "  That  nothing  in  this  Act  contained  shall  be  construed  or  adjudged 
to  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of  the  said  Lord  Bishop  of 
Durham,  as  lord  of  the  said  manor  of  Lanchester,  or  his  successors,  or  his  or  their 
lessees  or  assigns,  or  any  of  them,  of,  in  or  to  the  seigniory  and  royalties  incident  and 
belonging  to  the  said  manor,  but  that  the  lord  of  the  said  manor  for  the  time  being, 
and  his  lessee  and  lessees  and  assigns,  shall  and  may,  from  time  to  time  and  at  all 
times  for  ever  hereafter,  hold  and  enjoy  all  courts,  perquisites  and  profits  of  courts, 
rents,  services,  waifes,  estrays,  and  all  royalties,  jurisdictions,  matters  and  things 
whatsoever  to  the  said  manor,  or  to  the  lord  thereof  for  the  time  being,  incident, 
belonging,  or  appertaining,  other  than  and  except  such  common  right  as  could  or 
might  be  claimed  by  him  or  them  as  owner  or  owners  of  the  soil  and  inheritance  of 
the  said  moors  or  commons,  in  as  full,  ample,  and  beneficial  a  manner,  to  all  intents 
and  purposes,  as  he  or  they  could  or  might  have  held  or  enjoyed  the  same  if  this  Act 
had  not  been  made ;  and  also  that  the  said  Lord  Bishop  of  Durham,  and  his  successors, 
and  his  and  their  lessee  or  lessees  and  assigns,  shall  and  may  from  time  to  time,  and 
at  all  times  hereafter,  have,  hold,  work,  and  enjoy  all  mines,  minerals,  and  quarries, 
of  what  nature  or  kind  soever,  lying  and  being  within  or  under  the  said  moors  or 
commons  intended  to  be  divided  and  allotted  as  aforesaid,  together  with  all  convenient 
and  necessary  ways  and  way-leaves  in,  through,  over,  and  along  the  said  moors  and 
commons,  or  any  part  thereof,  not  only  before,  but  also  at  all  times  after  the  same 
shall  be  divided  in  pursuance  and  by  virtue  of  this  Act,  and  full  and  free  liberty  at 
all  times  hereafter,  of  making,  laying,  repairing,  and  using  any  new  road  or  roads, 
waggon-way  or  waggon-ways,  or  any  other  way  or  ways  whatsoever,  in,  through,  over 
and  along  the  same,  or  any  part  thereof,  and  for  that  purpose  to  take  away  and  remove 
any  hedges,  fences,  trees,  plantations,  or  other  obstructions  which  shall  be  made  for 
dividing  the  said  moors  or  commons,  or  otherwise,  or  which  shall  be  standing  or 
growing  thereon,  for  the  purpose  aforesaid ;  and  of  searching  for,  draining,  winning, 
and  working  the  said  mines  and  quarries  belonging  to  the  see  and  bishopric  of  Durham, 
wheresoever  the  same  are  or  be,  by  any  way  or  means  now  in  use,  or  hereafter  to  be 
invented  ;  and  also  of  leading  and  carrying  away  all  and  every  the  coals,  lead,  minerals, 
stones,  the  manure  bred  at  the  said  mines,  and  other  things  to  be  gotten  thereout,  or 
out  of  any  other  lands  or  grounds  whatsoever ;  and  also  of  leading  and  carrying  all 
iron,  wood,  materials,  and  things  unto  the  said  mines  and  quarries,  needful,  necessary, 
or  proper  for  the  draining,  winning,  working,  and  use  of  the  same  respectively,  and  of 
the  making  pits,  shafts,  pit  rooms,  heap  rooms,  drifts,  levels,  watercourses  and  drains, 
and  of  using  as  heretofore  all  those  buildings,  workshops  for  smiths  and  wrights,  hay 
yards  or  raff  yards  already  erected,  for  the  purpose  of  working  the  coal  mines  under 
the  said  moors  or  commons,  and  of  erecting  and  using  fire  engines  and  other  engines, 
and  other  buildings,  workshops,  hay  yards  and  raff  yards,  pit  rooms,  heap  rooms,  and 
all  and  every  other  necessary  and  convenient  works,  buildings,  erections,  liberties, 
powers,  and  authorities,  either  now  in  use,  or  hereafter  to  be  invented  ;  together  also 
with  full  and  free  liberty,  power  and  authority,  from  time  to  time  and  at  all  times,  at 
his  and  their  will  and  pleasure,  to  remove  and  take  away  from  off  the  said  moors  or 
commons,  and  convert  to  their  own  use  and  uses,  all  and  every  the  rails,  sleepers,  iron, 
timber,  and  other  materials  of  the  said  waggon  ways  and  other  ways,  pits,  shafts,  fire 
engines,  and  other  engines,  shops,  and  other  works,  buildings,  and  erections  whatsoever, 
already  laid,  placed,  built,  or  erected,  or  hereafter  to  be  laid,  placed,  built,  or  erected 
as  aforesaid,  as  fully  and  freely  as  he  or  they  might  or  could  have  had,  held,  used,  and 
enjoyed  the  same  in  case  this  Act  had  not  been  made,  and  that  without  paying  any 
damages  or  making  satisfaction  for  so  doing." 
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and  every  the  coals,  lead,  minerals,  stones,  the  manure  bred  at  the  said  mines,  and 
all  other  things  to  be  gotten  thereout,  or  out  of  any  other  lands  or  grounds  whatso- 
ever." Unless  that  applies  to  mines  not  belonging  to  the  bishop,  his  mines  which  have 
no  shaft  of  their  own  but  are  worked  by  an  instroke  would  be  excluded.  The  language 
of  the  45th  section  is  sufficient  to  confer  the  right  if  it  had  never  existed  ;  but  having 
existed  from  time  immemorial,  it  is  clearly  reserved  :  Ewart  v,  Ch-aham  (7  H.  L.  Cas. 
331).  The  judgment  of  the  Court  of  Exchequer  proceeds  mainly  on  the  ground  that 
no  compensation  is  provided  for  injury  arising  from  the  carriage  of  coal  gotten  in 
mines  not  belonging  to  the  bishop.  But  the  48th  section  (b)  includes  [356]  damage 
sustained  "by  using  any  of  the  other  of  the  powers  or  liberties  reserved  to  and  for 
the  lord  bishop  and  his  successors,  and  his  and  their  lessee  and  lessees  and  assigns, 
as  aforesaid."  Therefore,  if  the  right  is  reserved  by  the  45th  section,  the  language 
of  the  48th  is  sufficient  to  give  compensation  for  injury  arising  from  its  exercise. 
[Blackburn,  J.  That  construction  would  render  the  previous  words  superfluous.] 
lieading  the  45th  and  48th  sections  together,  the  legislature  in  effect  says,  "the 
right  having  de  facto  existed  up  to  this  time  we  continue  it  and  give  compensation 
to  the  allottees  damaged  by  its  exercise."  Assuming  that  the  right  exists  the  bishop 
may  exercise  it  by  his  grantees. 

[357]  Mellish  (T.  Jones  and  West  with  him)  appeared  for  the  defendants  in  error 
(the  plaintiffs  below),  but  was  not  called  upon  to  argue. 

Williams,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  below  must 
be  affirmed. 

The  plea  is  founded  on  an  immemorial  custom  in  the  Bishop  of  Durham  for  the 
time  being  to  this  effect,  that  the  bishop  being,  in  right  of  his  church  and  see  of 
Durham,  lord  of  the  manor  of  Lanchester,  and,  as  such  lord,  seised  in  fee  of  the  moors, 
commons  and  waste  lands  mentioned  in  the  Enclosure  Act  (13  Geo.  3,  c.  67),  and  of  the 
mines  and  minerals  under  the  same,  from  time  immemorial  up  to  the  passing  of  that 
Act,  had  been  accustomed,  by  reason  of  such  seisin  and  notwithstanding  any  rights 
of  common,  by  himself,  his  servants  and  licensees,  to  enter  upon  the  moors,  commons 
and  waste  lands  (of  which  the  plaintiff's  close  is  a  part)  at  all  times,  for  the  purpose 
of  carrying  over  and  across  the  same  coal  worked  and  raised,  not  only  from  the  mines 
of  which  the  bishop  was  seised,  but  also  from  any  other  adjacent  mines  within  the 
manor  of  which  the  bishop  was  not  seised.  The  plea  proceeds  to  allege  a  gi-ant  of  the 
right  claimed  by  the  bishop  to  the  defendants,  so  as  to  bring  them  within  the  terms 
of  the  custom. 


(b)  Sect.  48.  "  And  whereas  great  inconvenience  may  happen,  and  damage  be  done 
to  particular  persons,  by  reason  of  searching  for,  winning,  and  working  the  said  mines 
and  quarries  within  and  under  their  respective  allotments,  not  only  of  the  more 
improveable  parts  of  the  said  moors  or  commons  but  also  of  the  less  improveable  parts 
thereof,  after  the  same  may  be  accepted  and  enclosed  by  virtue  of  this  Act,  as  herein- 
after is  directed  and  provided,  by  the  said  Lord  Bishop  of  Durham  and  his  successors, 
and  his  and  their  lessee  and  lessees  and  assigns,  without  paying  any  damages  or  making 
any  satisfaction  for  so  doing;  for  remedy  whereof  be  it  enacted:  That  when  and  so 
often  as  any  person  or  persons  shall  suffer  or  sustain  any  loss  or  damage  in  his,  her  or 
their  respective  allotment  or  allotments,  by  the  searching  for,  winning,  or  working 
of  the  said  mines  and  quarries  therein,  or  the  leading  or  carrying  away  the  coals, 
lead,  minerals,  stones,  or  other  things  to  be  gotten  thereout,  ^  out  of  any  other 
mines  or  quarries  belonging  to  the  said  Lord  Bishop  of  Durham  and  his  successors, 
or  by  the  making,  laying,  repairing  or  using  of  waggon  ways  and  other  ways,  or  by 
making  drifts,  levels,  or  watercourses,  or  erecting  or  using  fire  engines  or  other  engines, 
or  making  or  using  pit  rooms  or  heap  rooms,  or  using  any  of  the  other  of  the  powers 
or  liberties  reserved  to  and  for  the  said  Lord  Bishop  of  Durham  and  his  successors, 
and  his  and  their  lessee  and  lessees  and  assigns,  as  aforesaid,  such  person  or  persons 
so  damnified,  upon  making  such  complaint,  shall  receive  such  satisfaction  for  such 
damage  as  hereinafter  is  directed  in  that  behalf."  The  section  then  proceeds  to  enact 
that  an  allotment  directed  to  be  set  out  to  the  justices  shall  be  vested  in  them  upon 
tru.st  to  lease  the  same  for  a  term  not  exceeding  twenty-one  years,  and  apply  the 
profits  in  payment  of  the  damage  of  any  person  "damnified  by  the  working  of  mines 
or  quarries,  or  any  other  of  the  liberties  and  privileges  concerning  the  same  herein- 
before mentioned." 
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If  the  plea  were  not  to  be  considered  in  conjunction  with  the  Act,  no  point  would 
arise.  But  we  must  take  judicial  notice  of  the  Act,  and  we  find  that  by  the  33rd 
section  it  is  provided  that  "  it  shall  not  be  lawful  for  any  person  or  persons  to  make 
or  use  any  roads  or  ways,  either  public,  common  or  private,  in,  over  or  through  the 
said  allotments,  or  any  of  them,  or  any  part  thereof  (other  than  and  except  the  said 
Lord  Bishop  and  his  successors,  and  his  and  their  lessees  and  assigns  as  hereinafter 
mentioned),  either  on  foot  or  on  horseback,  or  with  horses,  cattle,  carts  [358]  or 
carriages  or  otherwise."  That  clause,  read  in  conjunction  with  the  plea,  shews  that 
whatever  rights  in  respect  of  roads  over  the  lands  allotted  were  exercised  before  the 
passing  of  the  Act  are  excluded  by  it,  except  in  cases  within  the  exception,  which 
relates  to  the  rights  of  the  bishop  and  his  successors,  and  his  and  their  lessees  and 
assigns,  "  as  hereinafter  mentioned."  Then,  in  order  to  ascertain  the  limit  of  those 
rights,  we  must  refer  to  the  45th  section,  and  that  brings  us  to  the  question,  what  is  the 
true  construction  of  that  section,  and  what  rights  are  reserved  to  the  bishop  by  it. 

It  is  contended  that  the  rights  reserved  include  the  right  of  licensing  a  person  to 
invade  the  enclosed  land  for  the  purpose  of  carrying  across  it  coal  gotten  from  adjacent 
mines  within  the  manor  but  not  belonging  to  the  see  of  Durham.  The  reservation  in 
the  45th  section  of  the  right  to  work  mines,  is  in  terms  confined  to  mines  belonging 
to  the  see  and  bishopric  of  Durham.  Then  come  these  general  words  :  "  and  leading 
and  carrying  away  all  and  every  the  coals,  lead,  minerals,  stones,  the  manure  bred 
at  the  said  mines  (that  is  the  mines  of  the  bishop),  and  other  things  to  be  gotten 
thereout,  or  out  of  any  other  lands  or  grounds  whatsoever."  And  the  question  is, 
whether  those  words  are  to  be  construed  as  giving  wayleave  in  respect  ,of  coal  gotten 
from  mines  which  do  not  belong  to  the  see  or  bishopric  of  Durham. 

After  consideration  of  the  act  of  parliament  and  the  arguments  adduced,  we  are 
all  of  opinion  that  the  view  taken  by  the  Court  of  Exchequer  in  Midgley  v.  Richardson 
(14  M.  &  W.  595)  is  correct.  Certainly,  the  right  contended  for  is  very  unusual,  and 
if  it  was  the  intention  of  the  legislature  to  confer  such  a  right,  it  would  have  formed 
the  subject  of  a  distinct  enactment.  It  is  sought  to  establish  the  right  [359]  by 
giving  the  words  of  the  section  a  large  and  general  construction,  uncontrolled  by  the 
construction  which  they  naturally  bear.  All  the  points  now  raised  were  fully  con- 
sidered by  the  Court  of  Exchequer  nineteen  years  ago  in  Midgley  v.  Richardson ;  during 
all  which  time  that  decision  has  remained  undisturbed ;  and  we  should  pause  before 
we  reversed  the  considered  judgment  of  a  Court  constituted  as  the  Court  of  Exchequer 
then  was,  especially  after  an  acquiescence  of  such  long  duration. 

The  question  then  is,  whether  the  Barons  of  the  Exchequer  were  wrong  in  the 
conclusion  at  which  they  arrived.  We  do  not  think  they  were  wrong.  Reliance  has 
been  placed  on  the  generality  of  the  words  "  other  lands  and  grounds  whatsoever," 
but  we  agree  with  the  Court  of  Exchequer,  that  those  words  must  have  been  inserted 
for  the  purpose  of  extending  the  bishop's  rights  to  lands  and  grounds  other  than 
mines,  so  as  to  include  quarries,  chalk  pits,  marl  pits,  and  the  like,  not  strictly  coming 
under  the  description  of  mines.  No  topic  has  been  urged  which  did  not  pass  under 
the  consideration  of  the  Court  of  Exchequer.  The  only  argument  of  any  weight 
against  their  decision  is  this,  that  it  assumes  that  the  compensation  clause  does  not 
apply,  but  is  "  confined  to  cases  of  injury  arising  from  the  working  of  any  mines  or 
quarries  of  the  see,  or  the  using  of  any  liberties  or  privileges  concerning  the  same." 
Mr.  Manisty  has  argued  with  considerable  force  that  that  view  is  inaccurate,  because, 
if  the  45th  section  does  by  its  general  words  confer  the  right  contended  for,  compensa- 
tion may  be  obtained  under  these  words  in  the  48th  section,  "or  using  any  of  the 
other  of  the  powers  or  liberties  reserved  to  and  for  the  said  Lord  Bishop  and  his 
successors,  and  his  and  their  lessee  and  lessees  and  assigns."  But  inasmuch  as  the 
legislature,  in  considering  [360]  the  subject  of  compensation  for  damage  caused  by 
the  working  of  mines  and  carrying  away  the  coal,  has  expressly  confined  it  to  the  case 
of  mines  belonging  to  the  Bishop  of  Durham,  that  affords  a  strong  argument  that  the 
legislature  would  not  have  omitted  to  say  "or  any  other  mines  whatever,"  if  they  had 
intended  by  the  45th  section  to  confer  the  right  now  contended  for. 

With  respect  to  the  rest  of  the  judgment  of  the  Court  of  Exchequer,  there  is  no 
occasion  to  differ  in  any  way ;  and,  in  addition  to  the  arguments  there  employed, 
there  is  another  which  does  not  appear  to  have  occurred  to  the  learned  Barons,  viz., 
the  argument  which  arises  from  the  use  of  the  word  "  assigns  "  in  the  45th  section. 
That  section   provides  that  nothing  in   the  Act  contained  shall  defeat,  lessen,  or 
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prejudice  the  rights  of  the  bishop,  or  his  successors,  "  or  his  or  their  lessees  or  assigns." 
Therefore  the  rights  preserved  are  rights  annexed  to  some  property  which  may  be 
leased  or  assigned,  or  a  right  to  some  privilege  which  runs  with  the  land. 

For  these  reasons  we  think  that  the  judgment  of  the  Court  below  must  be 
affirmed. 

Judgment  affirmed. 

[361]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

HiDSON  AND  Another  v.  Barclay.  1864. — A  trust  deed  for  the  benefit  of  creditors, 
under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  contained  the  following 
clauses  : — 5.  No  ci-editor  who  shall  have  executed  or  otherwise  acceded  to  these 
presents  shall  negotiate  any  bills  of  exchange  or  other  negotiable  instruments  on 
which  the  debtor  is  liable  without  having  first  indorsed  thereon  a  memorandum 
of  the  execution  of  or  other  accession  to  these  presents  by  such  creditor. — 8.  And 
in  consideration  of  the  premises,  it  is  hereby  agreed  and  declared  (but  each  of 
the  creditors  of  the  debtor  who  shall  have  executed  or  acceded  to  or  be  bound 
by  these  presents,  agreeing  and  declaring  for  himself  and  his  partners,  and  his 
and  their  respective  heirs,  executors  and  administrators,  and  so  far  as  relates  to 
his  and  their  respective  acts  and  defaults),  that  the  creditors  of  the  debtor  who 
shall  have  executed  or  otherwise  acceded  to  or  be  bound  by  these  presents, 
shall  not,  nor  shall  any  of  them,  nor  shall  their  respective  heirs,  executors, 
administrators,  or  partners  or  assigns,  at  any  time  (except  in  respect  of  the 
covenants  or  agreements  herein  contained,  or  any  one  of  them)  commence  or 
prosecute  any  action  at  law  or  in  equity,  or  other  proceedings,  against  the  debtor 
on  account  of  any  part  of  the  debts  now  due  from  him  to  the  said  creditors  who 
shall  have  executed  or  otherwise  acceded  to  or  be  bound  by  these  presents,  and 
that  this  agreement  may  be  pleaded  to  any  action  brought  contrary  to  this  agree- 
ment, as  if  the  same  were  an  actual  release. — 11.  That  if  there  is  any  thing  in  the 
deed  not  authorized  by  the  Bankruptcy  Act,  1861,  it  shall  be  obligatory  upon 
those  persons  only  who  shall  have  executed  or  acceded  to  it. — 13.  The  trustees 
shall,  upon  the  request  and  at  the  cost  of  the  creditors,  take  proceedings  for 
enforcing  performance  of  the  covenants,  upon  being  indemnified  against  the  costs. 
— Held,  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of 
Exchequer),  that  the  5th  clause  was  not  unreasonable  and  void,  since  it  bound 
only  those  creditors  who  executed  or  otherwise  assented  to  the  deed. — Semble, 
that  if  the  clause  had  also  applied  to  non-assenting  creditors,  it  would  have 
invalidated  the  deed. — Held  also,  in  the  Exchequer  Chamber  (reversing  the  judg- 
ment of  the  Court  of  Exchequer),  that  the  8th  clause  was  not  unreasonable  and 
void,  since  it  amounted  to  a  simple  covenant  not  to  sue,  except  so  far  as  necessary 
to  prevent  the  discharge  of  third  parties. — Held  also,  in  the  Exchequer  Chamber, 
that  the  11th  and  13th  clauses  were  valid. — The  position,  that  a  deed  is  not  good 
unless  it  puts  all  the  creditors  on  an  equal  footing,  does  not  extend  to  cases  in 
which  the  executing  creditors  voluntarily  put  themselves  in  a  worse  position 
than  those  whom  they  seek  to  bind. — Creditors  who  execute  or  accede  to  a  valid 
composition  deed  may,  by  a  separate  deed,  enter  into  a  collateral  engagement 
with  the  debtor,  provided  they  do  not  obtain  any  benefit  not  conferred  on 
dissenting  creditors. — The  doctrine  laid  down  in  Dell  v.  King,  "  that  a  creditor 
has  a  right  to  have  a  deed  presented  to  him  for  execution,  which,  when  executed, 
will  put  no  burthen  on  him  to  which  he  ought  not  to  be  subject,"  disapproved  of 
by  the  Court  of  Exchequer  Chamber. 

[S.  C.  34  L.  J.  Ex.  217 ;  13  W.  K.  583 ;  12  L.  T.  .353.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  for  the  plaintiffs,  on  demurrer 
to  a  plea.  The  pleadings  [362]  (so  far  as  material)  are  fully  set  forth  in  the  report  of 
the  case,  ante,  p.  9. 

Field  (Murray  with  him)  argued  for  the  defendants. (a)     As  to  the  5th  clause,  first, 

(a)  In  Michaelmas  Vacation,  1864  (December  2).  Before  Erie,  C.  J.,  Crompton,  J., 
Blackburn,  J.,  Keating,  J.,  and  Mellor,  J. 
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it  does  not  apply  to  the  plaintiffs,  who  are  dissenting  creditors ;  and,  secondly,  if  it 
does  the  covenant  is  not  unreasonable.  For  some  years  past,  the  policy  of  the  legis- 
lature has  been  to  encourage  arrangements  between  debtors  and  creditors;  and  to 
enable  them  to  avoid  the  expense  of  the  administration  of  a  debtor's  estate  under  the 
bankrupt  law.  The  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134), 
ought  therefore  to  receive  a  liberal  construction,  and  if  a  deed  is  within  its  terms,  it 
must  be  presumed  that  the  creditors  who  have  assented  to  it  have  exercised  a  wise 
discretion,  more  especially  when  they  obtain  the  security  of  a  surety.  [Crompton,  J. 
All  we  have  to  see  is  whether  the  deed  is  good  within  the  Act.]  The  Court  of 
Exchequer  considered  that  a  creditor  could  not  secure  the  benefit  of  the  deed  without 
incurring  the  obligation  imposed  by  the  5th  clause.  But  that  is  a  misconstruction  of 
the  clause,  for  it  is  expressly  confined  to  those  creditors  "  who  shall  have  executed  or 
otherwise  acceded  to  "  the  deed.     [Crompton,  J.     Suppose  the  debtor  tendered  the 

fdaintiff  the  composition  money,  would  he  be  bound  by  that  clause  1]  He  would  not. 
Blackburn,  J.  If  the  words  had  been  "  no  creditor  who  shall  have  executed  or 
assented  in  writing  to  these  presents,"  there  could  have  been  no  doubt.]  A  creditor 
cannot  be  said  to  accede  to  a  deed  when  he  is  bound  by  it  in  defiance  of  his  wish. 
The  11th  clause  also  shews  that  the  5th  is  not  binding  on  creditors  who  have  not 
assented  to  the  deed.  Then  how  can  it  be  said  that  this  is  not  a  deed  [363]  "  relating 
to  the  debts  and  liabilities  of  the  debtor,  and  his  release  therefrom,"  within  the  192nd 
section,  because  the  assenting  creditors  have  imposed  upon  themselves  the  obligation 
of  indorsing  on  any  bill  they  negotiate  a  memorandum  of  their  execution,  or  accession 
to  the  deed  ?  Secondly,  assuming  that  the  5th  clause  binds  non-assenting  creditors,  it 
is  reasonable.  The  obligation  it  imposes  is  analogous  to  the  proceeding  in  bankruptcy, 
where,  if  the  holder  of  a  negotiable  security  comes  and  proves  it,  an  indorsement  to 
that  effect  is  made  upon  it.  [Blackburn,  J.  Suppose  the  drawei-  is  solvent  and  the 
acceptor  makes  a  composition  with  his  creditors,  why  should  the  indorsee  be  compelled 
to  indorse  the  memorandum  on  the  bill  1  A  merchant  would  object  to  put  in  circula- 
tion bills  with  that  indorsement  upon  them.  Besides,  the  clause  is  not  confined  to 
cases  where  the  debtor  is  an  acceptor,  he  may  be  a  remote  indorsee.] 

With  respect  to  the  8th  clause,  it  is  objected  that  it  renders  each  creditor  liable 
to  an  action  if  his  partner  should  sue  the  debtor  for  the  original  debt.  But  first,  the 
covenant  is  in  terms  confined  to  creditors  "who  shall  have  executed  or  otherwise 
acceded  to  or  be  bound  by  "  the  deed,  "and  so  far  as  relates  to  his  and  their  respective 
acts  and  defaults."  A  partner  who  has  assented  to  the  deed  would  not  be  liable 
because  his  co-partner,  who  has  not  assented  to  it,  has  sued  the  debtor.  [Blackburn,  J. 
Then  what  is  the  meaning  of  the  words,  "nor  shall  their  respective  heirs,"  &c.,  "or 
partners  or  assigns  1 "]  Those  words  are  qualified  by  the  preceding  words  "  so  far  as 
relates  to  their  respective  acts  and  defaults."  Secondly,  this  clause  has  no  greater 
operation  than  if  a  partner  executed  the  deed  in  the  partnership  name.  One  partner 
may  bind  the  others  in  all  matters  within  the  scope  of  the  partnership.  Since  one 
partner  may  release  a  debt,  why  [364]  may  he  not  covenant  that  if  he  or  his  co- 
partners sue  the  debtor,  that  agreement  may  be  pleaded  as  if  it  were  an  actual  releasel 
The  covenant  has  been  so  framed  because  a  release  would  have  discharged  the  surety. 
An  accord  and  satisfaction  between  one  of  several  joint  creditors  and  the  debtor  will 
operate  as  a  release  of  the  debt :  Wallace  v.  Kensall  (7  M.  &  W.  264).  Wherever  one 
of  several  joint  creditors  by  an  arrangement  with  the  debtor  has  precluded  himself 
from  recovering,  that  is  a  bar  to  all :  Richmond  v.  Heairy  (1  Stark.  N.  P.  202).  Read- 
ing the  nth  clause  in  conjunction  with  the  8th  there  is  nothing  unreasonatjle  in  the 
latter. 

Wills,  for  the  plaintiffs.  The  8th  clause  has  this  operation :  If  a  partnei',  who 
assented  to  this  deed,  died,  and  the  surviving  partner,  who  did  not  assent,  sued  the 
debtor,  the  executor  of  the  deceased  partner  would  be  liable  to  an  action.  That  pro- 
vision is  unreasonable,  and  a  debtor  has  no  right  to  impose  such  an  obligation  on  his 
creditors.  The  objection  is  not  removed  by  the  11th  clause,  because  the  8th,  though 
not  authorized  by  the  Bankruptcy  Act,  1861,  is  nevertheless  obligatory  on  partners 
who  accede  to  the  deed.  [Blackburn,  J.  That  clause  should  be  read  reddendo 
singula  singulis,  that  is,  each  creditor  for  himself,  so  far  as  relates  to  his  acts,  and 
partners  for  themselves,  so  far  as  relates  to  their  acts.]  If  the  deed  is  pleadable  in 
bar  under  the  8th  clause,  a  creditor  bound  by  it  would  be  precluded  from  contesting 
its  validity.     [Crompton,  J,     How  can  a  deed  be  framed  so  as  to  protect  the  debtor 
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against  actions  except  by  a  release  or  a  covenant  not  to  sue?  A  release  would 
discharge  co-debtors  and  sureties.]  The  8th  clause  creates  an  inequality  between 
assenting  and  dissenting  creditors,  whereas  all  ought  to  stand  on  the  same  footing. 
[Crompton,  J.     The  inequality  is  in  favour  of  dissenting  creditors.] 

[365]  With  respect  to  the  5th  clause,  it  is  unreasonable,  inasmuch  as  it  tends  to 
restrict  the  circulation  of  negotiable  instruments.  The  words  "  acceded  to  "  are  not 
equivalent  to  "assented  to  in  writing,"  but  would  be  satisfied  by  a  creditor  saying 
"  I  will  come  in  and  accept  the  composition."  If  the  plaintiff  did  so,  he  would  be 
subject  to  the  obligation  imposed  by  this  clause. 

Again,  the  13th  clause  is  unreasonable.  The  creditors  have  no  means  of  enforcing 
the  covenants  or  obtaining  the  benefit  of  the  deed  except  by  proceedings  in  the  names 
of  the  trustees,  and  the  latter  are  only  bound  to  take  proceedfngs  upon  being 
indemnified  against  costs.  [Blackburn,  J.  That  is  nothing  more  than  the  ordinary 
case  of  a  cestui  que  trust,  who  is  bound  to  indemnify  the  trustee  who  sues  for  his 
benefit.]  Moreover,  the  dissenting  creditors  not  being  parties  to  this  deed,  could  not 
enforce  its  provisions:  Ex  parte  Cockburn  (33  L.  J.  Bank.  17);  so  that  there  is  an 
inequality  in  the  positions  of  the  assenting  and  dissenting  creditors.  [Blackburn,  J. 
The  13th  clause  is  not  a  covenant  with  any  particular  persons,  but  a  declaration  of 
trust.  In  Ex  parte  Oockburv,  the  deed  contained  a  covenant  by  the  debtor  with  the 
parties  of  the  second  and  third  parts  to  pay  them  the  composition,  and  Lord 
Westbury,  C,  held  that  as  the  deed  was  inter  partes  no  person  who  was  not  a  party 
could  sue  upon  the  covenant.]  Here  there  is  a  covenant  upon  which  the  trustees 
might  sue  for  the  benefit  of  one  class  of  creditors  but  not  of  the  other. 

This  is  not  a  deed  which  a  creditor  can  be  reasonably  called  upon  to  execute.  In 
order  to  bind  non-assenting  creditors,  it  must  appear  on  the  face  of  the  deed  that  it  is 
one  of  which  any  creditor  may  have  the  benefit,  and  which,  when  executed,  will  put  no 
burthen  on  him  to  which  he  ought  not  to  be  subject :  Walter  v.  Adcock  (7  H.  &  N. 
541,  561),  Dell  v.  [366]  King  (2  H.  &  C.  84).  [Crompton,  J.,  referred  to  Choen  v. 
Body  (5  A.  &  E.  28)  and  Janes  v.  JVhitbread  (11  C.  B.  406).]  This  deed  violates  the 
fundamental  principle  of  the  bankrupt  law,  which  requires  all  the  creditors  to  be  placed 
on  a  perfect  equality.  [Blackburn,  J.  By  the  terms  of  this  deed  a  creditor  who 
executes  it  is  bound  with  the  burthen,  but  a  dissenting  creditor  is  bound  without  it.] 

Murray,  in  reply.  It  is  plain  from  the  l79th  section  of  the  Bankruptcy  Act,  1861, 
that  all  creditors,  whether  assenting  or  not,  have  the  same  rights  under  the  deed,  for 
that  section  mentions  "parties  to  such  deed,  or  who  have  assented  thereto  or  are 
bound  thereby."  There  is  no  reason  why  dissenting  creditors  should  not  be  bound 
by  this  deed  when  the  clauses  which  are  said  to  be  unreasonable  do  not  affect  them, 
but  are  in  terms  confined  to  the  assenting  creditors.  [Mellor,  J.  When  the  deed 
is  presented  to  a  creditor  he  may  wish  to  execute  it,  but  is  prevented  by  the  objec- 
tionable covenants.] 

The  5th  clause  is  not  unreasonable.  It  simply  compels  creditors  who  have  acceded 
to  the  deed,  to  notify  their  accession  to  persons  to  whom  they  indorse  bills.  If  the 
bill  is  indorsed  before  the  expiration  of  the  twenty-eight  days  allowed  for  the  registra- 
tion of  the  deed,  it  is  subject  to  the  contingencj'  of  the  deed  coming  into  operation  ; 
if  indorsed  after  that  time,  the  indorsee  takes  it  subject  to  all  the  equities  created  by 
the  deed.  The  object  of  the  clause  is  to  prevent  two  claims  being  made  on  the 
debtor's  estate  in  respect  of  the  same  bill. 

The  8th  clause,  so  far  as  regards  partners,  is  a  joint  covenant.  When  two  or 
more  partners  accede  to  the  deed,  they  are  jointly  bound  not  to  sue  the  debtor. 
Therefore  the  [367]  foundation  of  the  judgment  of  the  Court  of  Exchequer  fails, 
because  it  proceeded  on  the  ground  that  each  creditor  covenanted  severally  for  him- 
self and  his  partner.  That  being  so,  the  covenant  imposes  no  greater  obligation  than 
the  law  would  create,  because  if  two  persons  covenant  jointly  each  is  liable  if  the 
other  breaks  his  covenant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  following  Hilary  Vacation 
(February  7th),  by 

Blackburn,  J.  This  was  a  case  in  error  from  the  Court  of  Exchequer,  argued 
in  the  Court  of  Exchequer  Chamber  during  the  sittings  after  last  Michaelmas  Term, 
before  Erie,  C.  J.,  and  my  brothers  Crompton,  Keating,  Mellor  and  myself.  I  am 
now  about  to  deliver  the  judgment  of  the  Court. 
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The  question  in  the  cause  is  raised  by  a  demurrer  to  a  plea.  It  is  whether  a 
composition  deed  between  the  defendant  and  his  creditors  is  a  bar  to  this  action  by  a 
creditor  who  has  not  assented  to  that  deed. 

It  is  averred  in  the  plea,  and  admitted  by  the  demurrer,  that  all  the  conditions  in 
the  192nd  section  of  the  Bankrupt  Act  have  been  complied  with,  and  it  was  not 
disputed,  either  in  the  Court  below  or  in  the  argument  before  us,  that  the  deed  was 
such  a  deed  as  would  bar  an  action  by  any  creditor  bound  by  it. 

The  deed  is  set  out  in  the  plea  at  length.  It  contains  various  covenants,  which 
are  numbered.  By  the  5th  it  is  agreed  that  "No  creditor  who  shall  have  executed 
or  otherwise  acceded  to  these  presents  shall  negotiate  any  bills  of  exchange  or  other 
negotiable  instruments  on  which  the  debtor  is  liable  without  having  first  indorsed 
thereon  a  [368]  memorandum  of  the  execution  of  or  other  accession  to  these  presents 
by  such  creditor." 

The  8th  is  in  these  terms,  "And  in  consideration  of  the  premises,  it  is  hereby 
declared  and  agreed  (but  each  of  the  creditors  who  shall  have  executed  or  otherwise 
acceded  to  or  be  bound  by  these  presents  agreeing  and  declaring  for  himself  and  his 
partners,  and  his  and  their  respective  heirs,  executors  and  administrators,  and  so  far 
as  relates  to  his  and  their  respective  acts  and  defaults),  that,  if  the  said  trustees  shall, 
within  the  time  aforesaid,  certify  under  their  hands  to  the  effect  hereinbefore  men- 
tioned, the  creditors  of  the  debtor  who  shall  have  executed  or  acceded  to  or  be  bound 
by  these  presents  shall  not,  nor  shall  any  of  them,  nor  shall  their  respective  heirs, 
executors  or  administrators,  or  partners,  or  assigns  at  any  time  (except  in  respect  of 
the  covenants  or  agreements  herein  contained,  or  any  one  of  them,  or  in  respect  of  the 
aforesaid  promissory  notes,  or  except  so  far  as  may  be  necessary  in  order  to  enforce 
any  mortgage,  lien  or  security,  or  any  rights  or  remedies  against  any  persons  other 
than  the  debtor),  commence  or  prosecute  any  action  or  suit  at  law  or  in  equity  or  other 
proceeding,  or  obtain  any  act  or  adjudication  of  bankruptcy  against  the  debtor  or  his 
heirs,  executors  or  administrators,  or  make  or  sue  out  any  attachment  or  requisition 
of  or  upon  him,  or  them,  or  his  or  their  property,  credits  or  effects,  for  or  on  account 
of  all  or  any  part  of  the  debts  now  due  from  the  debtor  to  the  said  creditors,  who 
shall  have  executed  or  otherwise  acceded  to  or  be  bound  by  these  presents,  or  any 
of  such  creditors,  or  for  or  on  account  of  all  or  any  claim  of  such  creditors  provable 
under  these  presents,  and  that  this  present  agreement  may  be  pleaded  to  any  action 
brought  contrary  to  this  agreement  as  if  the  same  were  an  actual  release." 

[369]  It  was  on  these  two  covenants,  and  on  these  two  only,  that  the  judgment 
of  the  Court  below  in  favour  of  the  plaintiff  proceeded. 

On  the  argument  before  us  some  other  objections  were  taken  to  the  deed,  as  to  which 
we  expressed  our  opinion  at  the  time  in  favour  of  the  defendant,  and  which  we  need 
not  now  further  notice. 

We  also  expressed  our  opinion  during  the  argument  that  the  objection  to  the  deed 
on  account  of  the  8th  covenant  was  not  well  founded.  A  simple  release  by  a  creditor 
given  to  a  debtor  discharges  all  sureties  and  co-debtors,  and  it  is  therefore,  in  general, 
inexpedient  to  insert  a  simple  release  in  a  composition  deed.  But  a  covenant  not  to 
sue  the  debtor,  except  in  so  far  as  may  be  necessary  for  the  purpose  of  enforcing 
remedies  against  others,  only  bars  the  covenantor  from  suing  for  himself,  but  does 
not  discharge  sureties  or  co-contractors.  It  has  the  operation  of  a  release  so  far  as 
it  is  expedient  in  a  composition  deed  to  release  the  debtor,  and  no  further  ;  and  it  is 
therefore,  as  we  think,  a  proper  and  reasonable  provision  to  insert  in  a  deed  relating 
to  the  debts  and  liabilities  of  a  debtor  and  his  release  therefrom.  We  are  not  to  be 
understood  as  in  any  way  overruling  the  decision  in  Dell  v.  King  (2  H.  &  C.  84),  that  a 
covenant  not  to  sue,  with  a  provision  that  the  creditor  infringing  that  covenant  shall 
forfeit  all  benefit  under  the  composition  deed,  goes  too  far.  We  decide  the  present 
point  in  favour  of  the  defendant,  because  we  construe  the  8th  covenant  in  this  deed 
as  amounting  to  a  simple  covenant  not  to  sue  except  so  far  as  is  necessary  to  prevent 
the  discharge  of  third  parties  and  no  more. 

The  Court  below  chiefly  based  their  judgment  upon  the  5th  covenant,  and  it  was 
upon  this  point  that  we  reserved  our  judgment. 

[370]  After  consideration,  we  are  of  opinion  that  this  objection  to  the  deed  also 
is  not  well  founded. 

If  the  true  construction  of  the  instrument  had  been  that  this  provision  applied 
to  all  the  creditors,  as  well  those  dissenting  from  the  deed,  but  bound  by  the  force 
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of  the  statute,  as  those  who  voluntarily  executed  or  assented  to  it,  we  are  by  no  means 
prepared  to  say  that  it  would  not  have  prevented  the  deed  from  binding  those  who 
dissented. 

If  such  were  the  true  construction  of  the  deed,  the  assenting  creditors  (who  it  may 
be  were  not  holders  of  any  bills  of  exchange)  would  by  it  have  imposed  a  peculiar 
burthen  upon  that  class  of  non-assenting  creditors  who  were  holders  of  bills  (see 
Balden  v.  Pell  (33  L.  J.  Q.  B.  200)),  and  we  are  not  to  be  understood  as  determining 
that  a  deed  which  is  unequal  in  the  sense  that  it  imposes  a  peculiar  burthen  on  the 
dissenting  creditors,  or  any  class  of  them,  is  valid.  But  we  need  not  and  do  not 
determine  any  such  point,  for  our  judgment  proceeds  on  the  ground  that  this  covenant 
does  not  apply  to  the  dissenting  creditors,  who  are  bound  only  by  force  of  the 
Bankrupt  Act. 

The  covenant  is  in  terms  expressed  so  as  to  shew  that  the  intention  was  to  make 
it  bind  only  those  who  executed  or  otherwise  assented  to  it,  and  not  those  who  were 
bound  by  the  deed  by  force  of  the  Bankrupt  Act,  though  not  assenting  to  it.  The 
distinction  is  carefully  made  in  the  deed  between  the  other  covenants,  which  (like 
the  8th)  are  made  to  affect  those  who  have  executed  or  otherwise  acceded  to  or  are 
bound  by  the  deed,  and  this  covenant,  which  affects  only  those  who  have  executed 
or  otherwise  acceded  to  the  deed ;  and,  in  this  particular  deed,  this  construction  is 
much  fortified  by  the  11th  clause,  which  shews  that  it  was  intended  by  the  parties 
acceding  to  the  deed  that  they  [371]  might  be  bound  by  provisions  which  did  not 
bind  the  non-assenting  creditors. 

The  creditors  who  assent  to  a  deed  the  terms  of  which,  if  the  provisions  of  the 
Bankrupt  Act  be  properly  pursued,  bind  all  the  creditors,  might  by  a  separate  deed 
executed  at  the  same  time  enter  into  a  collateral  arrangement  with  the  debtor  affecting 
themselves  only.  If  by  this  separate  arrangement  they  obtained  any  benefit  not 
conferred  on  those  who  were  bound  by  the  statutable  deed,  it  would  be  very  objection- 
able, and  would  probably  afford  a  defence  to  the  non-assenting  creditors,  who  would 
otherwise  have  been  bound  by  the  statutable  deed,  on  the  ground  that  this  collateral 
agreement  for  a  benefit  which  they  did  not  share  was  a  fraud  upon  them. 

But  if  the  provisions  of  this  supplemental  deed  were  all  merely  onerous  on  the 
creditors  executing  it,  no  objection  of  this  kind  would  arise.  The  creditors  who  were 
not  parties  to  the  supplemental  deed  could  not  object  to  an  arrangement  which  in  no 
ways  affected  them.  Those  who  were  parties  to  that  arrangement  could  not  object  to 
the  terms  of  the  arrangement  into  which  they  had  voluntarily  entered.  And  we  do 
not  see  that  the  arrangement  is  more  objectionable  because  it  is  contained  in  the  same 
instrument  instead  of  being  in  a  separate  one.  In  Macnaught  v.  Russell  (1  H.  &  N. 
611),  where  the  question  raised  related  to  a  deed  under  the  old  Bankrupt  Act,  the 
Court  of  Exchequer  in  their  considered  judgment  deal  thus  with  the  points  we  are 
now  considering.  They  say,  "It  was  thirdly  objected  that  there  was  a  provision 
set  out  relating  to  creditors  not  proceeding  at  law  for  their  debts  which  was  unreason- 
able, and  which  a  creditor  ought  not  to  be  required  to  enter  into.  We  were  at  first 
much  struck  with  this  objection,  but,  upon  consideration,  we  think  it  is  not  fatal 
to  the  [372]  plea.  It  is  expressly  confined  to  the  creditors  who  are  parties  to  the 
deed.  The  plaintiffs  are  in  no  way  bound  by  it,  they  became  affected  by  reason  of 
six-sevenths  of  the  creditors  having  executed  the  deed,  and  we  do  not  think  that  it 
is  of  any  material  consequence  to  them  that  the  six-sevenths  who  have  signed  have 
entered  into  a  covenant  which  may  impose  a  hardship  upon  them  ;  this  was  a  matter 
for  their  consideration,  and  the  plaintiff  is  in  no  way  injured  by  their  voluntarily 
choosing  to  take  this  obligation  upon  them.  The  substantial  matter,  so  far  as  he  is 
concerned,  is  his  getting  the  largest  possible  dividend  upon  his  debt,  which  this 
covenant  has  rather  a  tendency  to  secure  for  him."  In  this  reasoning  we  completely 
concur,  and  we  think  it  applicable  to  the  present  case.  The  Court  below  in  the 
present  case  base  their  judgment  on  the  proposition  that  a  deed  is  not  good  "  unless 
it  puts  all  the  creditors  on  an  equal  footing."  We  think  that  the  judgment  in 
Macnaught  v.  Russell  points  out  the  sound  distinction  that  this  position  does  not  extend 
to  those  cases  in  which  the  executing  creditors  voluntarily  put  themselves  in  a  worse 
position  than  those  whom  they  seek  to  bind. 

It  was  further  said  in  the  judgment  below  that  the  plaintiff  could  not  have 
executed  or  assented  to  this  deed  without  incurring  this  obligation,  which  is  true ; 
and  the  Court  (impliedly)  repeat  what  had  been  before  said  by  the  same  Court  in 
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Dell  V.  King,  that  a  creditor  has  a  right  to  have  a  deed  presented  to  him  for  execu- 
tion, which,  when  executed  by  him,  will  put  no  burthen  upon  him  to  which  he  ought 
not  to  be  subjected.  To  this  we  cannot  assent.  There  is  no  provision  in  the  statute, 
nor  is  there  anything  in  the  nature  of  the  transaction,  to  render  it  essential  that  the 
creditors  who  are  to  be  bound  by  the  deed  should  have  had  an  opportunity  to  execute 
the  deed  at  all.  It  may  often  happen  that  three-fourths  of  the  creditors  assent  [373] 
to  the  instrument  before  notice  of  it  is  given  to  some  creditor,  either  because  he  is 
resident  at  a  distance,  or  because  his  residence  is  not  known,  or  it  may  be  to  one  who 
is  not  asked  to  sign  because  it  is  thought  he  would  certainly  refuse,  yet  surely  such 
a  creditor  would  be  bound  as  much  as  any  other.  If  the  debtor  so  frames  his  deed 
that  those  who  assent  to  it  will  be  worse  off  than  those  who  stand  out,  he  is  less 
likely  to  get  three-fourths  of  the  creditors  to  assent ;  but  if  (for  reasons  of  which  they 
are  the  sole  judges)  three-fourths  do  voluntarily  incur  this  peculiar  burthen  and  do 
assent,  we  do  not  see  how  the  creditor  who  has  chosen  not  to  incur  the  burthen  is 
injured,  or  why  he  should  be  less  bound  than  a  creditor  who  has  never  had  notice  of 
the  deed  at  all. 

For  these  reasons  we  think  that  the  judgment  below  in  this  case  must  be  reversed. 

Judgment  reversed. 

Memorandum. 

In  the  course  of  this  Vacation  John  Bridge  Aspinall,  Esq.,  of  the  Middle  Temple, 
was  appointed  one  of  her  Majesty's  Counsel. 


[374]    Exchequer  Eeports.    Michaelmas  Term,  28  Vict. 

The  Attorney  General  v.  The  Countess  Blucher  de  Wahlstatt.  Nov.  19, 
1864. — Testatrix,  an  unmarried  Englishwoman,  on  the  death  of  her  surviving 
parent,  in  1849,  went  to  reside  with  her  married  sister  at  Baden  Baden,  in 
Germany,  and  continued  to  reside  with  her  until  1863,  when  the  testatrix  died. 
On  leaving  England  she  discharged  her  English  maid,  and  took  into  her  service 
a  German  maid  ;  and  she  caused  a  library  of  books  (which  was  the  only  moveable 
property  belonging  to  her  in  England)  to  be  sent  to  her  abroad.  She  contributed 
towards  the  expenses  of  housekeeping,  and  often  told  her  sister  that  if  she  were 
to  survive  her  she  should  continue  to  live  in  Germany,  and  that  nothing  would 
induce  her  to  return  to  England  except  on  an  occasional  visit  to  one  of  her 
sisters.  She  named  a  churchyard  near  Baden  Baden  where  she  wished  to  be 
buried.  In  March,  1854,  she  made  a  will  according  to  the  law  of  Baden  Baden. 
In  May,  1854,  she  came  to  England  and  made  another  will,  in  which  she  described 
herself  "  as  now  on  a  visit  to  my  sister,"  and  she  gave  her  property  to  trustees  in 
trust  for  her  married  sister,  who,  as  sole  executrix,  proved  the  will  in  the  Probate 
Court.  All  her  property  was  invested  in  English  securities.  Two  years  before 
her  death  an  additional  room  was  built  to  her  .sister's  house  at  Baden  Baden  for 
her  accommodation. — Held  :  First,  that,  assuming  the  testatrix  intended  to 
abandon  her  domicile  of  origin,  there  was  no  evidence  that  she  acquired  a  new 
domicile,  and  therefore  her  domicile  of  origin  continued,  and  her  property  was 
chargeable  with  legacy  duty. — Secondly,  that  if  she  had  acquired  a  new  domicile 
her  property  would  have  been  chargeable  with  succession  duty. 

[S.  C.  34  L.  J.  Ex.  29;  10  Jur.  (N.  S.)  1159;  13  W.  E.  163;  11  L.  T.  454.  Con- 
sidered, Haldane  v.  Eckford,  1869,  L.  R.  8  Eq.  631.  Discussed,  Douglas  v.  Douglas, 
1871,  L,  R.  12  Eq.  617.  Referred  to,  Edinburgh  Life  Assurance  Company  v.  Lord 
Advocate,  [1910]  A.  C.  164.] 

Information  in  equity  by  the  Attorney  General  (so  far  as  material),  as  follows : — 
1.  The  object  of  this  information  is  to  obtain  from  the  defendant,  Madeline 
Countess  Blucher,  who  is  the  sole  executrix  of  the  will  of  Justina  Davison  Dallas, 
spinster,  deceased  (hereinafter  referred  to  as  "  the  testatrix  "),  payment  of  the  legacy 
duty  which  has  become  due  in  respect  of  the  personal  estate  of  the  testatrix,  in  case 
she  were  at  the  time  of  her  death  domiciled  in  England,  or  payment  of  the  succession 
duty  which  has  become  due  in  respect  of  the  same  estate  or  some  part  thereof,  in  case 


3H.&C.  376.  ATT.  GEN.  V.  COUNTESS    BLUCHER    DE    WAHLSTATT  577 

the  domicile  of  the  testatrix  at  the  time  of  her  death  were  not  English.  The  [375] 
questions  for  the  decision  of  the  Court  are,  whether  the  testatrix  was  at  the  time  of 
her  death  domiciled  in  England,  and  if  not,  whether  succession  duty  is  payable  in 
respect  of  such  part  of  her  personal  estate  as  was  at  the  time  of  her  death  situate 
in  this  country. 

2.  The  testatrix  was  the  sister  of  the  defendant,  Madeline  Countess  Blucher,  and 
died  at  Count  Blucher's  house  in  Baden  Baden,  sometime  in  or  shortly  before  the 
month  of  September,  1863. 

3.  She  was  the  daughter  of  English  parents  (her  father  Sir  Robert  Dallas  having 
formerly  been  Chief  Justice  of  the  Court  of  Common  Pleas),  and  was  born  in  the  year 
1804,  at  Brighton,  in  the  county  of  Sussex,  and  she  continued  to  reside  in  some  part 
of  the  United  Kingdom  till  1849,  when,  in  consequence  of  the  death  of  her  mother 
and  sole  surviving  parent  Lady  Dallas,  she  left  England  and  went  to  reside  with  her 
sister  the  defendant  Madeline  Countess  Blucher  and  the  Count  her  husband,  and  con- 
tinued to  reside  with  them  sometimes  at  Baden  Baden,  and  at  other  times  at  Berlin 
(paying  occasional  visits  to  this  country),  down  to  the  time  of  her  death  as  before 
mentioned. 

4.  On  the  occasion  of  one  of  these  visits,  which  took  place  in  the  year  1 854,  and 
whilst  she  was  staying  at  the  house  of  her  sister,  the  wife  of  Lieutenant  Colonel 
Passy,  No.  1  Cumberland  Terrace,  Regent's  Park,  London,  the  testatrix  made  and 
executed,  in  the  manner  and  with  the  formalities  required  by  the  laws  of  this  country 
with  respect  to  wills,  her  last  will  and  testament  in  writing,  which,  so  far  as  it  is 
material  here  to  state  the  same,  was  in  the  following  terms,  that  is  to  say  : — "  I  Justina 
Davidson  Dallas,  now  on  a  visit  to  my  sister  Catherine,  the  wife  of  Lieutenant  Colonel 
Passy,  at  her  residence.  No.  1  Cumberland  Terrace,  Regent's  Park,  in  the  county  of 
Middlesex,  spinster,  do  hereby  make  my  last  will,  and  I  appoint  and  request  my  [376] 
cousin,  Henry  Davidson,  of  Lime  Street  Square,  in  the  city  of  London,  and  my  nephew, 
Robert  William  Dallas,  of  Manor  House,  Kineton,  in  the  county  of  Warwick,  to  be 
trustees  in  carrying  the  same  into  execution.  And  I  do  hereby  give  to  them,  their 
heirs,  executors,  and  administrators,  all  estates  which  may  be  vested  in  me  as  trustee 
or  mortgagee,  subject  nevertheless  to  the  trusts  and  equities  affecting  the  same.  And 
I  also  give  to  them  all  my  real  and  personal  estate  which  may  belong  to  me,  or  be 
subject  to  my  disposal  at  my  death,  and  I  direct  that  the  annual  income  thereof  shall 
be  paid  to  my  dear  sister  Madeline  Countess  Blucher,  during  her  life,  for  her  own  sole 
and  separate  use,  without  power  of  anticipation,  and  that  after  her  death  as  well  the 
capital  as  the  income  of  all  my  said  property  shall  be  paid  and  applied  in  such  manner 
as  she  shall  by  any  deed  or  writing  or  by  her  last  will  duly  executed  appoint."  And 
the  testatrix  appointed  her  said  sister,  Madeline  Countess  Blucher,  to  be  sole  executrix 
of  her  will. 

5.  The  defendant  Madeline  Countess  Blucher,  with  the  assent  of  the  Count  her 
husband,  duly  proved  the  said  will  in  the  principal  registry  of  her  Majesty's  Court  of 
Probate,  on  the  26th  day  of  September,  1863,  and  thereby  became  and  is  now  the 
sole  personal  legal  representative  of  the  said  testatrix,  and  she  has  possessed  herself 
of  all  the  personal  estate  of  the  said  testatrix,  which  was  of  very  large  amount  and 
much  more  than  enough  for  payment  of  her  debts  and  funeral  and  testamentary 
expenses,  all  of  which  have  in  fact  been  some  time  since  paid. 

6.  The  personal  property  in  this  country  belonging  to  the  testatrix  at  the  time  of  her 
death  consisted  (as  is  alleged  by  her  on  behalf  of  her  said  executrix)  of  a  cash  balance 
of  2981.  Is.  9d.  in  the  hands  of  her  bankers,  Messrs.  Williams,  Deacon  and  Company, 
of  London,  and  a  sum  of  [377]  9081.  5s.  3d.  due  to  her  for  principal  and  interest  from 
Messrs.  Davidson  and  Company,  merchants,  of  Lime  Street,  London,  and  also  of  a 
sum  of  4001.  stock  in  the  Bank  of  England,  a  sum  of  6001.  East  India  Stock,  a  sum  of 
87651.  Os.  lid.  Consolidated  31.  per  cent.  Bank  Annuities,  a  sum  of  13561.  14s.  6d. 
Reduced  31.  per  cent.  Bank  Annuities,  and  a  sum  of  94731.  13s.  5d.  New  31.  per  cent. 
Bank  Annuities,  all  respectively  standing  in  her  name  in  the  proper  books  kept  for 
that  purpose.  The  testatrix  was  also  the  owner  of  other  personal  estate  which  was 
situate  abroad,  but  the  Attorney  (xeneral  is  ignorant  as  to  the  particulars  thereof. 

7.  The  defendant,  Madeline  Countess  Blucher,  has  not  paid  any  legacy  or 
succession  duty  in  respect  of  any  part  of  the  personal  estate  of  the  said  testatrix, 
notwithstanding  that  application  has  been  made  to  her  requiring  her  so  to  do,  and 
she  declines  to  pay  any  duty  whatever  in  respect  thereof,  alleging  that  she  is  advised 
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that  the  testatrix  was  not  at  the  time  of  her  death  domiciled  in  England,  but  was 
domiciled  at  Baden  Baden,  and  that  consequently  no  duty  whatever  is  payable  in  this 
country  in  respect  of  her  personal  estate. 

8.  The  Attorney  General  insists,  on  the  contrary,  that  the  testatrix  retained  her 
original  English  domicile  down  to  and  at  the  time  of  her  death,  and  that  therefore 
all  her  personal  property,  wherever  situate,  is  liable  to  payment  of  legacy  duty.  And 
that  even  if  it  should  appear  that  the  testatrix  had  acquired  a  foreign  domicile, 
succession  duty  is  payable  to  the  Crown  in  respect  of  all  the  part  at  least  of  her 
personal  property  which  was  at  the  time  of  her  death  actually  situate  in  this  country, 
and  that  in  either  case  the  defendant  Madeline  Countess  Blucher,  as  such  executrix 
as  aforesaid,  is  liable  to  pay  such  succession  duty  as  may  be  found  to  be  payable 
accordingly. 

[378]  Prayer  (inter  alia).  That  it  may  be  declared  that  the  testatrix  was  domiciled 
in  England  at  the  time  of  her  death,  and  that  legacy  duty  is  payable  in  respect  of  her 
personal  estate,  and  that  the  defendant  Madeline  Countess  Blucher,  as  executrix  of 
her  said  will,  is  liable  to  account  for  and  pay  such  duty  accordingly. 

That  in  case  this  Court  shall  be  of  opinion  that  the  said  testatrix  was  not  domiciled 
in  England  at  the  time  of  her  death,  it  may  be  declared  that  succession  duty  is 
payable  in  respect  of  so  much  at  least  of  the  personal  estate  of  the  testatrix  as  was,  at 
the  time  of  her  death,  actually  situate  in  this  country,  and  that  the  same  defendant, 
as  such  executrix  as  aforesaid,  is  liable  to  account  for  and  pay  such  duty  accordingly. 

The  answer  of  the  defendant,  so  far  as  material,  was  as  follows  : — 

1.  I,  Madeline  Countess  Blucher  de  Wahlstatt,  am  the  wife  of  Gustave  Count 
Blucher  de  Wahlstatt.  We  were  married  in  the  year  1828,  and  we  are  both  domiciled, 
and  for  many  years  past' have  resided  and  been  so  domiciled,  at  Baden  Baden  in  the 
information  mentioned. 

2.  Justina  Davidson  Dallas,  spinster,  in  the  said  information  mentioned,  was  the 
sister  of  me  Madeline  Countess  Blucher  de  Wahlstatt. 

3.  The  said  Justina  Davidson  Dallas  was  the  daughter  of  English  parents. 

4.  The  said  Justina  Davidson  Dallas  was  born  in  the  year  1804,  at  Brighton,  in 
the  county  of  Sussex,  and  she  continued  to  reside  with  her  parents  in  some  part  of 
the  United  Kingdom  until  the  year  1849,  when  her  mother,  who  had  survived  her 
father,  died. 

5.  Shortly  after  the  death  of  the  said  Lady  Dallas,  the  said  Justina  Davidson 
Dallas  left  England  and  came  to  reside  with  us  at  Baden  Baden  aforesaid,  and  from 
the  [379]  time  of  her  so  leaving  England,  as  aforesaid,  until  her  death,  the  said  Justina 
Davidson  Dallas  always  resided  with  us ;  and  during  that  period  she  had  no  other 
home  or  place  of  residence. 

6.  On  leaving  England  the  said  Justina  Davidson  Dallas  discharged  her  English 
maid  and  took  a  German  maid  into  her  service,  and  she  caused  a  large  and  valuable 
library  of  books  (which  was  the  only  moveable  property  belonging  to  her  in  the 
United  Kingdom,  with  the  exception  of  her  moneys  invested  there)  to  be  sent,  and 
the  same  was  accordingly  sent  to  her  abroad,  and  she  thenceforward  kept  the  same 
in  our  house.  She  had  no  real  estate  of  any  kind,  nor  any  other  property  whatever 
except  her  clothes,  trinkets,  and  the  like,  and  the  said  invested  money.  She  never 
returned  to  this  country  or  left  Baden  Baden,  except  for  a  few  occasional  visits,  which 
she  always  made  in  my  company,  and  which  took  place  in  the  years  1850,  1854,  1857 
and  1859,  and  since  which  last  named  year  she  never  left  Baden  Baden  to  the  time  of 
her  death. 

7.  From  the  year  1849  she  always  contributed  her  share  towards  the  expenses 
of  our  housekeeping.  She  often  told  me,  the  said  Madeline  Countess  Blucher  de 
Wahlstatt,  that  if  she  were  to  survive  me  she  should  still  continue  to  live  in  Germany, 
thereby  meaning,  as  I  believe,  in  Baden  Baden  or  the  neighbourhood,  and  that  nothing 
would  induce  her  to  return  to  England  except  on  an  occasional  visit  to  one  of  her  sisters. 

8.  In  the  year  1854  she  named  to  me  the  churchyard  at  Lichtenthal,  near  Baden 
Baden,  as  the  place  where  she  wished  to  be  buried.  We  believe  she  never  altered 
that  wish,  and  in  compliance  therewith  we  have  buried  her  there. 

9.  About  two  years  before  her  death  an  additional  room  [380]  was  built,  solely 
for  her  accommodation,  to  the  house  in  which  we  were  then  living  and  still  live  at 
Baden  Baden,  and  which  house  is  the  property  of  the  said  Gustave  Count  Blucher  de 
Wahlstatt. 


8H.&C.381.  ATT.  GEN.  V.  COUNTESS   BLUCHER    DE    WAHLSTATT  579 

10.  On  the  1st  day  of  March,  1854,  the  said  Justina  Davidson  Dallas  made  a 
holograph  will  at  Baden  Baden,  by  which  she  bequeathed  all  her  property  to  me,  the 
said  Madeline  Countess  Blucher  de  Wahlstatt,  independent  of  my  husband,  and 
requested  her  cousin  Henry  Davidson  and  her  nephew  Robert  William  Dallas,  in  the 
said  information  mentioned  (in  the  now  stating  will  called  Robert  Dallas),  to  become 
trustees  for  the  execution  of  the  same,  and  she  appointed  me,  Madeline  Countess 
Blucher  de  Wahlstatt,  sole  executrix  of  her  now  stating  will.  And  the  said  now 
stating  will  was,  we  believe,  duly  executed  so  as  to  be  a  proper  formal  will  in  Baden 
Baden  aforesaid. 

11.  Shortly  after  making  the  last  stated  will,  the  said  Justina  Davidson  Dallas 
came  to  England  on  a  visit  to  her  sister  Catherine,  the  wife  of  Lieutenant-Colonel 
Passy,  who  resided  at  No.  1  Cumberland  Terrace,  Regent's  Park,  and  whilst  there 
she  made  a  will,  dated  the  6th  day  of  May,  1854,  which  was,  we  believe,  her  last 
will  and  testament,  and  which  is,  we  believe,  accurately  stated  in  the  4th  paragraph 
of  the  said  information. 

12.  We  believe  that  such  last  mentioned  will  was  duly  executed  and  attested,  so 
as  to  be  a  proper,  formal  and  effectual  testamentary  instrument  both  in  Baden  Baden 
and  in  this  country. 

13.  On  the  15th  day  of  June,  1863,  the  said  Justina  Davidson  Dallas  died  at  our 
said  house  at  Baden  Baden,  and  as  we  believe  without  having  revoked  or  altered  the 
said  last  stated  will. 

[381]  14.  On  the  26th  day  of  September,  1863,  I,  the  said  Madeline  Countess 
Blucher  de  Wahlstatt,  with  the  assent  of  my  said  husband,  duly  proved  the  said  last 
mentioned  will  in  her  Majesty's  Court  of  Probate. 

We  submit  that,  under  the  circumstances  before  stated,  the  said  Justina  Davidson 
Dallas  was,  at  and  for  some  years  prior  to  the  time  of  her  death,  domiciled  at  Baden 
Baden,  and  I,  the  said  Madeline  Countess  Blucher,  humbly  submit  that  her  personal 
property  can  only  be  affected  by  the  law  of  her  domicile,  and  that  the  revenue  laws 
and  fiscal  regulations  of  any  country  in  which  such  personal  property,  or  any  part 
thereof,  happened  to  be  locally  situate  at  the  time  of  her  death,  ought  not  to  apply, 
and  do  not  apply,  to  such  personal  property ;  otherwise  it  would  follow  that  the  same 
might  be  doubly  taxed,  viz.,  both  by  the  country  in  which  the  deceased  was  domiciled 
and  also  by  that  in  which  such  property  was  locally  situate,  and  that  the  personal 
property  of  a  natural-born  subject  of  England  domiciled  here  might,  if  locally  situate 
in  another  country,  be  subject  to  a  like  double  tax. 

The  Attorney  General,  the  Solicitor  General,  Locke  and  Hanson,  for  the  Crown. 
The  question  is,  whether  the  Crown  is  entitled  to  legacy  duty,  or,  if  not,  to  succes- 
sion duty.  If  the  testatrix  was  domiciled  in  England  at  the  time  of  her  death,  legacy 
duty  is  payable  ;  if  she  was  domiciled  at  Baden  Baden,  according  to  the  authority  of 
In  re  Capdevielle  (2  H.  &  C.  985)  and  In  re  Wallop's  Trust  (1  De  Gex,  J.  &  S.  656), 
succession  duty  is  payable.  Then,  first,  was  the  testatrix  domiciled  in  England  ?  That 
depends  on  the  true  definition  of  "  domicile,"  as  to  which  this  Court,  in  the  case  of 
In  re  Capdevielle,  did  not  entertain  the  same  view  as  the  House  of  [382]  Lords  in 
Mooihouse  v.  Lwd  (10  H.  L.  Cas.  272).  The  different  definitions  are  commented  on 
by  Martin,  B.,  in  his  judgment  in  In  re  Capdevielle ;  and  whatever  rule  is  to  be  collected 
from  them  the  testatrix  in  this  case  retained  her  domicile  of  origin.  On  the  death  of 
her  surviving  parent,  in  1849,  she  went  to  reside  at  Baden  Baden  because  she  had  a 
married  sister  living  there,  and  although  she  expressed  an  intention  to  remain  in 
Germany,  there  is  no  evidence  of  her  intention  to  reside  at  Baden  Baden  if  her  sister 
died.  She  invested  the  whole  of  her  property  in  England ;  she  occasionally  visited 
England  ;  and  made  a  will  according  to  the  law  of  England,  by  which  she  created  an 
English  trust  in  favour  of  her  sister.  [Pollock,  C.  B.  Suppose  she  had  died  in  England 
immediately  after  making  her  will  1]  It  would  have  been  clear  that  England  was  her 
place  of  domicile.  [Pollock,  C.  B.  Then  what  has  since  occurred  to  indicate  any 
intention  of  altering  itlj  Nothing.  The  fact  of  her  going  back  to  Germany  after  she 
made  her  will  can  have  no  greater  effect  than  her  going  there  before.  Then  as  to  her 
declarations,  one  of  them  only  shews  an  intention  to  reside  in  some  of  the  German 
States,  not  at  Baden  Baden.  It  appears  that  she  sometimes  resided  with  her  sister 
at  Berlin.  The  declaration  that  she  wished  to  be  buried  in  a  particular  churchyard 
could  only  mean  if  she  died  at  Baden  Baden.  There  is  less  evidence  of  an  intention 
to  abandon  the  domicile  of  origin  than  in  the  case  of  In  re  Capdevielle  (2  H.  &  C.  985). 
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In  Moorhouse  v.  Lord  (10  H.  L.  Cas.  272),  Lord  Cranworth  said,  that  "in  order  to 
acquire  a  new  domicile  a  man  must  intend  quatenus  in  illo  exuere  patriam."  It  is 
not  contended  that  a  man  must  be  naturalized. or  take  an  oath  of  allegiance  to  a  foreign 
prince,  but  he  must  by  his  conduct  indicate  an  intention  to  divest  himself  of  his  domicile 
of  origin  and  acquire  a  new  domicile.  It  is  not  [383]  enough  that  he  resides  in  a 
foreign  country  for  the  benefit  of  his  health,  or  because  he  prefers;  it  to  his  own. 
[Pollock,  C.  B.  Surely  the  fact  of  the  testatrix  making  her  will  in  England,  and 
according  to  the  law  of  England,  was  the  strongest  declaration  that  she  considered 
she  had  an  English  domicile.  If  the  law  of  Baden  Baden  required  a  will  to  be 
executed  with  certain  formalities  we  could  not  set  aside  this  will  because  it  was  not 
in  compliance  with  the  law  of  Baden  Baden.]  In  addition,  there  is  the  fact  that 
all  her  property  was  in  England,  and  that  she  never  had  any  property  in  Baden 
Baden. 

Secondly,  assuming  that  the  testatrix  was  domiciled  at  Baden  Baden,  duty  is 
payable  under  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51).  In  the  case  of  In  re 
Wallop's  Trust  (1  De  Gex,  J.  &  S.  656)  Lord  Justice  Turner  said  that  the  definition 
of  " a  succession "  in  the  second  section  of  that  Act  "extends  to  and  embraces  not 
only  testamentary  dispositions  but  dispositions  of  every  description,  and  dispositions 
not  only  of  personal  but  of  real  property  also.  The  Act,  therefore,  was  clearly  intended 
to  extend  to  cases  which  can  in  no  way  be  aflFected  by  the  rule  that  mobilia  sequuntur 
personam."  That  view  is  confirmed  by  the  18th  section,  which  provides  that  no  duty 
shall  be  payable  "by  any  person  in  respect  of  a  succession,  who,  if  the  same  were  a 
legacy  bequeathed  to  him  by  the  predecessor,  would  be  exempted  from  the  payment  of 
duty  in  respect  thereof  under  the  legacy  duty  Acts."  In  The  Attorney  General  v. 
Fitzjohn  (2  H.  &  N.  465)  this  Court  decided  that  the  word  "  exempted  "  applied  only 
to  exemptions  expressly  provided  for  by  the  legacy  duty  Acts,  and  that  the  Succes- 
sion Duty  Act  intended  to  embrace  all  acquisitions  of  property  by  reason  of  death 
after  the  Act  came  into  operation.  In  the  case  of  [384]  In  re  Capdevielle  (2  H.  &  C. 
985)  this  Court  acted  on  the  judgment  of  Lord  Justice  Turner  in  the  case  of  In  re 
Wallop's  Trust.  In  the  55  Geo.  3,  c.  184,  Sched.  Part  III.,  tit.  "Legacies,"  the  words 
are  "  every  legacy,  &c.,  given  by  any  will  or  testamentary  instrument,  of  any  person." 
But  as  the  legislature  only  deals  with  property,  the  subject  of  English  legislation,  the 
House  of  Lords  held  that  the  words  of  the  Act,  though  general,  were  limited  to 
persons  whose  wills  and  legacies  were  subject  to  the  law  of  England  :  Thomson  v.  The 
Advocate  General  (12  C.  &  F.  1).  The  words  of  the  2nd  section  of  the  Succession  Duty 
Act  are  "  every  part  or  future  disposition  of  property,  by  reason  whereof  any  person 
has  or  shall  become  beneficially  entitled  to  any  property  or  the  income  thereof  upon 
the  death  of  any  person."  Here  there  is  property  within  the  jurisdiction  of  the 
legislature,  and  that  may  well  be  the  subject  of  taxation  without  reference  to  domicile. 
It  is  objected  that  this  property  might  also  be  taxed  in  the  country  where  the  testatrix 
was  domiciled  ;  but  that  affords  no  argument  that  the  Succession  Duty  Act  does  not 
apply,  for  the  personal  property  in  this  country  of  foreigners,  wherever  domiciled,  is 
subject  to  probate  duty  and  income  tax.  On  this  point  the  case  is  not  distinguishable 
from  the  case  of  In  re  Capdevielle. 

Coleridge  and  E.  E.  Kay,  for  the  defendant.  First,  adopting  the  law  as  laid  down 
in  In  re  Capdevielle,  or  assuming  that  the  definition  of  "  domicile  "  in  Moorhouse  v.  Lord 
(10  H.  L.  272,  283)  is  correct,  and  that  in  order  to  acquire  a  new  domicile  a  man  must 
intend  quatenus  in  illo  exure  patriam,  there  is  evidence  of  an  intention  to  acquire  a  new 
domicile.  The  doctrine  in  Moorhouse  v.  Lord  was  founded  upon  the  old  law.  As 
observed  by  Pollock,  C.  B.,  in  his  judgment  in  In  [385]  re  Capdevielle  (2  H.  &  C.  985) 
a  man  may  have  two  places  of  domicile.  When  a  person  has  abandoned  the 
country  in  which  he  was  born,  and  has  adopted  another  country  in  which  he  lives  and 
intends  to  reside  until  his  death,  he  has  done  all  he  can  to  acquire  a  foreign 
domicile,  short  of  naturalization  or  other  acts  which  it  is  admitted  are  not  essential. 
In  this  case  there  was  the  expression  of  every  intention  to  abandon  the  domicile  of 
origin.  The  testatrix  on  the  death  of  her  surviving  parent  goes  to  reside  with 
her  sister  at  Baden  Baden.  She  discharges  her  English  maid  and  takes  a  German 
maid.  She  lives  with  her  sister  not  as  a  visitor,  but  contributes  to  the  expenses  of 
the  establishment.  Two  years  before  her  death  she  has  a  new  room  built  for  her. 
She  removes  her  library  from  England  to  Baden  Baden,  and  never  returns  to  this 
country  except,  occasionally,  to  visit  her  relations.     Then  there  is  her  declaration  that 


8H.&C.3M.  ATT.  GEN.  V.  COUNTESS    BLUCHER    DE    WABLSTATT  581 

if  her  sister  died,  she  should  continue  to  live  in  Germany ;  and  that  nothing  would 
induce  her  to  return  to  England  except  on  an  occasional  visit  to  one  of  her  sisters. 
[Pollock,  C.  B.  Many  English  persons,  especially  in  later  periods  of  life,  go  to  reside 
abroad  for  a  number  of  reasons,  health  is  one  of  them,  but  that  does  not  change 
their  domicile.]  The  question  is  always  one  of  intention  to  be  gathered  from  con- 
curring circumstances.  Did  the  testatrix  reside  at  Baden  Baden  with  the  intention 
of  making  that  place  her  horael  In  her  will  she  describes  herself  not  of  any  place, 
but  as  "on  a  visit  to  my  sister."  [Pollock,  C.  B.  Does  not  the  will  amount  to  a 
declaration  that  at  that  time  she  meant  to  retain  her  English  domicile  1]  The  answer 
states  that  the  will  was  executed  so  as  to  be  valid  in  Baden  Baden.  She  first  made 
a  will  at  Baden  Baden,  and  in  order  to  avoid  all  question,  she  makes  another  will  in 
England,  so  that  quacunque  via  [386]  her  devise  might  operate.  There  is  also  her 
declaration  that  she  wished  to  be  buried  in  the  State  of  Baden  Baden.  Short  of 
naturalization,  what  more  could  an  unmarried  English  lady  do  to  indicate  an  intention 
to  change  her  domicile  ]  There  is  both  the  factum  and  the  animus.  One  test  is, 
whether  the  residence  was  intended  to  be  of  a  permanent  character  :  Aikman  v.  Aihnan 
(3  Macq.  854,  869).  The  fact  that  the  testatrix  invested  her  property  in  this  country 
is  of  no  weight,  because  foreigners  do  the  same.  As  to  whether  the  testatrix  meant 
to  acquire  a  Prussian  or  a  Baden  Baden  domicile,  it  is  sufficient  for  the  defendant  to 
shew  that  she  abandoned  her  English  domicile.  The  expressions  of  Lord  Cranworth 
in  Moorhouse  v.  Lord  (10  H.  L.  272,  283)  should  be  taken  with  reference  to  the  facts 
of  that  case,  and  not  as  meaning  that  in  every  case  a  man  must  do  all  in  his  power  to 
divest  himself  of  his  country,  otherwise  in  some  countries  he  would  be  obliged  to 
naturalize  himself.  The  same  observation  applies  to  Aikman  v.  Aikman  (3  Macq.  854, 
869).  The  true  criterion  is  whether  there  has  been  long  residence  in  the  foreign 
country,  coupled  with  circumstances  which  shew  an  intention  to  remain  there  so  as  to 
make  the  place  a  permanent  home. 

With  respect  to  the  second  point,  since  the  Court  has  already  intimated  in  the  case 
of  In  re  Capdevielh,  that  they  considered  themselves  bound  by  authority,  it  is  not 
proposed  to  offer  any  argument. 

The  Attorney  General  was  not  called  upon  to  reply. 

Pollock,  C.  B.  No  doubt,  adhering  to  the  doctrine  laid  down  in  the  recent  case 
of  In  re  Capdevielh  (2  H.  &  C.  985),  our  judgment  must  at  all  events  be  for  the  Crown, 
on  the  ground  that  succession  duty  is  payable ;  but  we  are  all  prepared  to  [387]  give 
judgment  for  the  Crown  on  the  other  point,  viz.,  that  there  is  no  sufficient  evidence 
of  an  intention  to  change  the  domicile.  If  the  testatrix  had  been  asked  whether  she 
intended  to  abandon  her  domicile  of  origin,  she  would  probably  have  answered :  "  I 
know  nothing  about  the  law  of  domicile.  I  have  no  intention  of  becoming  a  German. 
So  long  as  my  sister  lives  I  mean  to  reside  with  her,  but  I  cannot  say  whether  if  I 
should  survive  her  and  have  relatives  in  England  I  might  not  go  back  to  my  native 
country,  but  I  should  do  so  with  great  reluctance,  for  I  prefer  living  in  Germany." 
That  is  very  different  from  an  intention  to  change  the  domicile.  Mr.  Coleridge  has 
asked,  "in  what  way  is  an  unmarried  English  lady  to  change  her  domicile?"  It 
is  enough  to  say  that  what  has  been  done  in  this  case  is  not  sufficient  for  that 
purpose. 

With  respect  to  some  of  the  facts  relied  on,  such  as  the  testatrix  discharging  her 
English  maid  and  taking  a  German  maid  into  her  service,  and  naming  the  churchyard 
near  Baden  Baden  where  she  wished  to  be  buried  (which  I  think  only  meant  if  she 
died  at  that  place),  I  cannot  agree  that  they  afford  any  satisfactory  evidence  of  an 
intention  to  change  the  domicile,  and  in  my  opinion  they  are  not  calculated  to  produce 
any  impression  on  an  unprejudiced  mind,  especially  with  reference  to  an  English  lady 
who  makes  her  will,  and  retains  all  her  property  in  this  country.  If  she  intended  to 
stay  some  time  in  Germany,  it  is  very  natural  that  she  should  send  for  her  books ; 
but  by  her  will  she  left  her  property  to  English  trustees,  and  to  be  administered 
according  to  English  law.  Under  these  circumstances  I  am  clearly  of  opinion  that 
there  is  no  sufficient  evidence  to  justify  the  Court  in  coming  to  the  conclusion  that 
the  testatrix  meant  to  change  her  domicile.  Our  judgment  will  therefore  be  for 
the  Crown. 

[388]  Bramwell,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  there  is 
no  evidence  of  a  change  of  domicile,  for  a  domicile  cannot  be  changed  unless  the 
domicile  of  origin  is  abandoned,  and  a  new  domicile  acquired.     In  the  case  of  In  n 
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Capdevielle  my  brother  Martin  entertained  some  doubt  whether  the  law  as  to  what  is 
necessary  to  be  done  in  order  to  acquire  a  new  domicile  had  been  altered.  But, 
whether  or  not  the  language  of  Lord  Cranworth  in  Mowhouse  v.  Lord  is  to  be  under- 
stood in  its  fullest  extent,  viz.,  that  in  order  to  acquire  a  new  domicile  a  man  must  do 
all  in  his  power  to  abandon  his  native  country ;  and,  assuming  that  there  was  some 
evidence  that  the  testatrix  intended  to  abandon  her  domicile  of  origin,  that  is  not 
enough,  for  her  domicile  of  origin  continued  unless  she  acquired  a  new  domicile 
elsewhere.  Now,  without  making  any  captious  criticism  upon  the  word  "Germany," 
and  conceding  that  the  testatrix  intended  not  to  live  in  England,  and  that  the  only 
place  at  which  she  meant  to  live  was  where  her  sister  resided,  after  the  death  of  her 
sister  she  would  have  to  seek  some  new  abode,  possibly  in  Germany  ;  but  as  she  was 
personally  attached  to  her  sister  and  not  locally  attached  to  any  place,  I  think  there 
was  no  acquisition  of  a  new  domicile,  and  consequently  no  loss  of  the  domicile  of 
origin. 

Channeix,  B.  Considering  that  the  counsel  for  the  defendant  have  declined  to 
address  to  us  any  argument  upon  the  second  point,  and  also  that  in  the  case  of  In  re 
Capdevielle  my  brother  Martin  and  myself  thought  ourselves  bound  by  the  decision  of 
the  Lords  Justices  in  the  case  of  In  re  Wallop's  Trust,  I  am  of  opinion  that  the  Grown 
is  entitled  to  judgment  on  that  point.  But,  as  our  decision  may  be  reviewed  in  a 
Court  of  error  it  is  manifestly  convenient  [389]  that  each  member  of  the  Court  should 
express  his  opinion  upon  the  question  of  domicile. 

I  agree  with  the  definition  of  domicile  by  Lord  Wensleydale  in  Aikman  v.  Aikman, 
which  was  approved  of  by  Lord  Cranworth,  Lord  Chelmsford,  and  Lord  Kingsdown 
in  MoorJimt.se  v.  Lord,  and  was  adopted  by  two  members  of  this  Court  in  the  case  of 
In  re  Capdcmelle.  I  am  therefore  of  opinion  that  the  testatrix  retained  her  domicile 
of  origin.  It  is  not  necessary  to  repeat  the  facts  or  the  explanation  of  them  given  by 
the  Lord  Chief  Baron.  I  adopt  the  views  expressed  by  my  learned  brothers ;  and  I 
am  unable  to  come  to  the  conclusion  that  the  testatrix  acquired  a  new  domicile,  so  as 
to  divest  herself  of  her  domicile  of  origin.  Upon  these  grounds  I  concur  in  thinking 
that  our  judgment  should  be  for  the  Crown. 

PiGOTT,  B.  I  entirely  agree  with  ray  learned  brothers.  I  adopt  Lord  Wensleydale's 
definition  of  domicile  in  Aikman  v.  Aikman,  and  I  think  it  must  be  presumed  that 
every  person  retains  his  domicile  of  origin  until  he  has  acquired  a  new  domicile ;  and 
that  the  burthen  of  proof  lies  upon  the  party  who  asserts  the  change.  Then 
comes  the  question  whether  we  are  satisfied  with  the  defendant's  proof  of  a  new 
domicile. 

No  doubt  there  are  some  facts  which  tend  to  shew  an  intention  to  change  the 
domicile,  for  instance,  the  removal  of  the  books  to  Germany.  But  that  is  an  equivocal 
fact,  for  it  might  have  been  done  after  valuing  the  expense  of  removing  them  to 
Germany  with  that  incurred  by  warehousing  them  in  England.  Again,  a  desire  to 
read  the  books  may  have  been  the  sole  cause  of  removing  them.  So  with  respect  to 
the  expression  in  1854  of  a  wish  to  be  buried  in  a  particular  churchyard,  it  may  be 
that  the  testator  was  very  [390]  unwell  at  the  time  and  expected  to  die.  As  to  that 
we  know  nothing  beyond  the  bare  words  attributed  to  her.  Then,  again,  as  to  the 
declaration  of  the  testatrix,  much  pressed  on  us,  that  if  she  survived  her  sister  she 
should  still  continue  to  live  in  Germany,  and  that  nothing  would  induce  her  to  return 
to  England  except  on  occasional  visits,  we  know  nothing  of  the  conversation  but  that 
partj  and  it  may  be  that  if  we  knew  the  whole,  the  subject  discussed  was  whether,  if 
her  sister  in  Germany  died,  the  testatrix  would  return  and  live  with  her  sister  in 
England,  and  she  may  have  said  "  Nothing  will  induce  me  to  return  to  England :  I 
shall  continue  to  live  in  Germany."  Any  slight  addition  to  the  conversation  might 
give  a  diflPerent  complexion  to  the  language  used,  and  alter  the  construction  put  upon 
it.  Then,  on  the  other  hand,  the  circumstance  of  the  testatrix  coming  to  England 
and  making  a  will  according  to  the  law  of  England,  in  which  she  described  herself  as 
on  a  visit  to  her  sister,  without  saying  whether  permanently  resident  or  having  a 
domicil  abroad,  tends  rather  to  shew  that  she  considered  herself  subject  to  the  law  of 
England,  and  found  it  requisite  to  make  an  English  will  in  order  to  pass  her  property. 
It  is,  however,  enough  to  say  that  I  am  by  no  means  satisfied,  upon  the  evidence,  that 
she  had  a  foreign  domicile. 

Declaration  that  the  testatrix  was  domiciled  in  England,  and  decree  for  legacy 
duty  with  costs. 
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In  Revenue  Cases  Costs  follow  the  Event  unless  otherwise  ordered. 

The  Attorney  General  inquired  whether,  in  revenue  cases,  the  matter  of  costs 
must  be  expressly  mentioned  in  every  instance,  or  whether  they  followed  the  event 
as  in  other  cases.  He  referred  to  the  Stamp  Act,  53  Geo.  3,  c.  108,  [391]  s.  23,  the 
Succession  Duty  Act,  16  &  17  Vict,  c.  51,  s.  9,  and  the  Queen's  Remembrancer's  Act, 
22  &  23  Vict.  c.  21,  s.  21. 

Per  Curiam.  In  future,  when  decrees  are  pronounced  for  the  Crown  or  defendant, 
in  cases  within  the  Inland  Revenue  Department,  the  costs  will  follow  the  event  unless 
otherwise  ordered. 


How  V.  Greek.  Nov.  14,  1864. — Where  tenant  for  life  and  remainderman  are 
parties  to  an  indenture  whereby  they  (so  far  as  they  legally  can  and  may  accord- 
ing only  to  their  respective  estates  and  interest)  demise  their  estate  for  a  term 
of  years,  and  the  lessee  enters  into  possession,  the  tenant  for  life  may  sue  him 
for  breach  of  covenant,  although  the  indenture  has  not  been  executed  by  the 
remainderman. 

[S.  C.  34  L.  J.  Ex.  4 ;  10  Jur.  (N.  S.)  1187  ;  13  W.  R.  80 ;  11  L.  T.  315.] 

Declaration.  That  by  an  indenture  dated  the  24th  December,  1851,  and  expressed 
to  be  made  between  the  plaintiff  of  the  first  part,  William  Yeo  of  the  second  part, 
and  the  defendant  of  the  third  part :  It  was  witnessed  that  the  plaintiff  and  W.  Yeo 
(so  far  only  as  they  legally  could  or  might  according  only  to  their  respective  estates 
and  interests)  demised  to  the  defendant  a  messuage,  tenement,  farm,  &c.,  for  a  term 
of  fourteen  years,  computed  from  the  25th  of  March  then  last  past ;  and  the  defen- 
dant did,  by  the  said  deed,  covenant  with  the  plaintiff  and  his  assigns  that  he,  the 
defendant,  his  executors  and  assigns,  should  and  would,  from  time  to  time  and  at  all 
times  during  the  term,  at  their  own  cost  well  and  sufficiently  repair,  &c.  the  demised 
premises,  and  ip  such  repair  yield  up  the  demised  premises  unto  the  plaintiff  in  case 
he  should  be  alive,  or  in  the  event  of  his  death  to  W.  Yeo,  his  heirs  and  assigns,  at 
the  end  of  the  term.  Averments.  That  the  defendant  entered  upon  the  demised 
premises  under  the  indenture  and  was  possessed  thereof  for  the  term,  and  everything 
has  been  done  and  happened  to  entitle  the  plaintiff  to  have  the  cove-[392]-nant 
performed.     Breach  :  that  the  defendant  has  not  repaii'ed  the  demised  premises,  &c. 

Plea.  That  at  the  time  of  the  execution  of  the  deed  the  plaintiff  was  possessed 
of  the  premises  for  the  residue  of  a  term  of  years  in  case  the  plaintiff  should  so  long 
live,  and  was  not  seised  or  possessed  of  or  entitled  to  any  other  estate  or  interest 
therein ;  and  the  reversion  of  the  premises  after  the  expiration  of  the  estate  of  the 
plaintiff  then  was,  and  since  has  been,  vested  in  W.  Yeo.  And  the  defendant  further 
says  that  the  indenture  was  never  signed,  sealed,  or  delivered  by  W.  Yeo  as  his  deed 
or  otherwise,  or  by  any  agent  or  agents  of  W.  Yeo  lawfully  authorised,  and  save  as 
aforesaid,  there  never  was  any  demise  by  the  plaintiff  and  W.  Yeo  to  the  defendant 
of  the  said  premises ;  and  that  there  never  was  any  consideration  or  value  for  the 
signing,  sealing,  and  delivering  of  the  indenture  or  of  the  defendant's  part  of  the 
same,  and  the  defendants  alleged  covenant's  were  void  and  of  no  effect. 

Demurrer,  and  joinder  therein. 

Mathew,  in  support  of  the  demurrer.  The  plea  affords  no  answer  to  the  declara- 
tion. The  plaintiff,  tenant  for  life,  and  the  defendant  have  both  executed  the  deed, 
but  it  is  alleged  that  the  deed  is  void  because  the  remainderman  has  not  executed  it. 
This  case  is  distinguishable  from  Piimanw.  Woodbury  (3  Exch.  4),  and  Swatman  v.  Ambler 
(8  Exch.  72),  because  in  those  cases  the  lessor  never  executed  the  indenture,  and  conse- 
quently the  term  to  which  the  covenant  was  annexed  was  never  created.  Here  the 
defendant  has  entered  and  enjoyed  the  premises  under  the  demise,  .and  has  therefore 
had  all  the  consideration  for  his  covenants  for  which  he  bargained.  The  demise  is 
according  to  the  respective  interests  of  the  plaintiff  and  the  remainderman ;  and  the 
[393]  covenants  are  with  the  plaintiff  and  his  assigns.  Two  separate  interests  are 
demised,  and  as  regards  the  plaintiff's  the  demise  is  good,  though  it  may  be  invalid 
as  regards  the  interest  of  the  remainderman.  Probably  the  remainderman  might 
maintain  ejectment  against  the  defendant  at  the  determination  of  the  plaintiff's  estate  ; 
but  the  plaintiff  could  not  maintain  ejectment  during  the  continuance  of  the  term. 
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Wills,  in  support  of  the  plea.  The  principle  of  the  decision  in  Pitman  v.  Woodbury 
(3  Exch.  4)  and  Swatman  v.  Ambler  (8  Exeh.  72,  80)  applies  here.  The  covenants 
are  void  because  the  defendant  has  never  received  the  consideration  for  which  he 
stipulated,  viz.,  an  indefeasible  estate  for  the  term  of  fourteen  years.  [Pollock,  C.  B. 
Suppose  the  plaintiff  and  defendant  had  been  the  only  parties  to  the  lease  1]  In  that 
case  the  covenants  would  attach,  because  the  defendant  would  have  obtained  all  he 
bargained  for.  Here  it  appears  by  the  lease  that  the  parties  contemplated  a  demise 
both  by  the  plaintiff  and  the  remainderman.  [Pollock,  C.  B.  The  plaintiff  does  not 
profess  to  grant  any  greater  interest  than  his  estate,  and  that  the  defendant  has 
enjoyed ;  then  why  should  not  the  plaintiff  have  a  remedy  for  a  breach  of  covenant?] 
Because  the  term  to  which  the  covenants  were  annexed  has  never  been  granted. 
Suppose  the  lease  had  contained  a  covenant  to  build  a  house,  or  expend  a  large  sum 
of  money,  and  the  plaintiff  had  died  within  the  first  year  of  the  term  :  would  he  be 
liable  on  his  covenant  when  the  consideration  had  failed?  The  judgment  in  Swatman 
V.  Ambler  (8  Exch.  72,  80)  proceeded  on  the  ground  that  although  the  lessee  enjoyed 
the  tolls  demised  it  was  under  a  different  right  from  that  stipulated  for  by  the 
indenture,  viz.,  a  licence  revokable  at  any  moment.  Here  the  defendant's  interest  in 
the  demised  premises  might  be  determined  at  any  moment  [394]  by  the  death  of  the 
plaintiff.  Channell,  B.  In  Swatman  v.  Ambler  there  was  only  one  lessor,  and  as  he 
did  not  execute  the  lease  the  consideration  wholly  failed.  Here  the  plaintiff  has 
entered  into  possession  under  a  lease  for  fourteen  years,  which  he  still  enjoys.  Then 
how  can  it  be  said  that  there  is  no  consideration  for  his  covenant  %  Pollock,  C.  B.  In 
Swatman  v.  Ambler  the  lessee  never  had  the  consideration,  nor  enjoyed  the  interest 
for  which  he  covenanted  to  make  the  payment.  Here  the  defendant  obtained  a  valid 
lease  for  fourteen  years,  if  the  plaintiff  should  so  long  live ;  and  that  is  all  the  plaintiff 
contracted  to  grant.]  Instead  of  an  absolute  term  of  fourteen  years,  the  defendant 
has  only  got  a  term  defeasible  at  any  moment.  [Pollock,  C.  B.  The  defendant  may 
have  said  to  the  plaintiff  "  if  you  will  grant  me  a  lease  I  will  undertake  to  get  the 
remainderman  to  execute  it."] 

Mathew  was  not  called  upon  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
It  is  really  unnecessary  to  add  anything  to  what  has  fallen  from  the  Court  in  the 
course  of  the  argument.  The  plaintiff  has  done  all  he  could  to  grant  the  defendant 
a  lease  for  fourteen  years ;  and  he  has  never  undertaken  to  get  the  lease  executed  by 
the  remainderman.  The  plaintiff,  whose  estate  is  determinable  with  his  life,  and  the 
remainderman  severally  grant  to  the  defendant  a  lease  for  fourteen  years,  according 
only  to  their  respective  estates  and  interest  in  the  premises.  It  does  not  appear 
under  what  circumstances  the  remainderman  agreed  to  join  in  the  lease,  and  it  is  the 
same  as  if  the  plaintiff  and  defendant  had  been  the  sole  parties  to  it. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  may  be  [395]  that  the  defendant 
might  have  refused  to  take  any  interest  under  the  indenture  unless  the  remainderman 
executed  it,  but  he  has  not  done  so.  The  estate  having  been  created,  and  the 
defendant  having  entered  into  possession  and  enjoyed  it,  the  consideration  has  not 
wholly  failed,  and  the  covenants  attach. 

Channell,  B.  I  am  of  the  same  opinion.  The  estate  granted  by  the  plaintiff  is 
still  continuing,  and  the  defendant  is  in  the  enjoyment  of  it ;  then  how  can  it  be  said 
that  there  was  no  consideration  for  his  covenants  ? 

PiGOTT,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Garrod  v.  Simpson.  Nov.  7,  9,  1864. — A  composition  deed,  binding  on  non- 
assenting  creditors  under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  may,  if 
the  composition  money  has  been  tendered,  be  pleaded  in  bar  to  an  action  by  a 
non-assenting  creditor,  although  the  deed  contains  no  release. 

[S.  C.  34  L.  J.  Ex.  70 ;  11  Jur.  (N.  S.)  227  :  13  W.  R.  460 ;  11  L.  T.  777. 
Referred  to.  Latter  v.  White,  1870,  L.  R.  5  Q.  B.  629.] 

Declaration   by   indorsee   against  drawer  of  a  bill  of   exchange  dated  the  30th 
January,  1864,  for  payment  of  501.  one  month  after  date;  and  on  accounts  stated. 
Plea.     That  after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned. 
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and  before  this  suit,  a  certain  indenture,  dated  the  9th  of  March,  1864,  was  made 
between  the  defendant  of  the  one  part,  and  the  creditors  of  the  defendant  of  the 
other  part,  which  said  indenture  was  and  is  in  the  words,  letters  and  figures  following, 
that  is  to  say,  "This  indenture  made  the  9th  day  of  March,  1864,  between  Ambrose 
Simpson,  of,  &c.,  warehouseman  of  the  one  part,  and  the  creditors  of  the  said  Ambrose 
Simpson  of  the  other  part :  Whereas  the  said  Ambrose  Simpson  is  indebted  or  liable 
to  sundry  persons  in  divers  sums  of  money  which  [396]  he  is  wholly  unable  to  pay  in 
full.     And  whereas  the  names  of  the  said  persons  and  the  amounts  to  which  the  said 
Ambrose  Simpson  is  so  indebted  or  liable  to  them  respectively,  as  nearly  as  the  same 
can  be  tiscertained,  are  set  forth  in  the  schedule  of  these  presents.     And  whereas  the 
said  Ambrose  Simpson  has  proposed  to  pay  to  all  his  said  creditors  a  composition  of 
2s.  6d.  in  the  pound  upon  their  respective  debts.     And  whereas  a  majority  in  number 
representing  three-fourths  in  value  of  the  said  creditors  of  the  said  Ambrose  Simpson 
have  agreed  to  accept  the  said  composition  in  discharge  of  their  respective  debts,  so 
far  as  they  are  able  to  do  so  without  the  consent  or  permission  of  and  without  prejudice 
to  the  rights  or  claims  of  third  parties  or  sureties,  but  no  further :  Now,  this  indenture 
witnesseth,  that  in  consideration  of  the  payment  of  the  said  composition  to  the  said 
creditors  respectively  on  or  before  the  10th  day  of  April  next,  the  said  creditors  do 
hereby  agree  to  receive  and  accept  the  said  composition  in  discharge  to  such  extent 
as  is  hereinbefore  mentioned.     In  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year  first  above  written."     And 
the  defendants  say  that  the  said  indenture  was  a  deed  and  instrument  made  and 
entered  into  between  the  defendant,  who  then  was  a  debtor  within  the  meaning  of 
the  Bankruptcy  Act,  1861,  and  the  creditors  of  the  defendant,  and  related  to  the 
debts  and  liabilities  of  the  defendant  and  his  release  therefrom.     And  the  defendant 
says  that  a  majoritj'  in  number  representing  three-fourths  in  value  of  the  creditors 
of  the  defendant  whose  debts  respectively  amounted  to  101.  and  upwards,  did  in 
writing  tissent  to  and  approve  of  the  said  indenture  after  the  execution  thereof  by 
the  defendant,  and  that  no  trustee  or  trustees  was  or  were  appointed  by  the  said 
indenture,  and  that  the  said  indenture  was  signed,  sealed  [397]  and  delivered  by  the 
defendant,  and  the  execution  thereof  by  the  defendant  was  attested  by  an  attorney, 
and  that  within  twenty-eight  days  from  the  day  of  the  said  execution  of  the  said 
indenture  by  the  defendant,  the  said  indenture  was  produced  and  left,  having  been 
first  duly  stamped  as   hereinafter   mentioned,  at  the  office  of  the  Chief   Registrar 
of  the  Court  of  Bankruptcy,  for  the  purpose  of  being,  and  the  same  was  then  duly 
registered,  and  that,  together  with  the  said  indenture,  there  was  delivered  to  the  said 
Chief  Registrar  an  affidavit  by  the  defendant,  so  being  such  debtor  as  aforesaid,  that 
a  majority  in  number  representing  three-fourths  in  value  of  the  debtors  of  the  defen- 
dant whose  debts  amounted  to   101.   or  upwards,  had  in  writing  assented  to  and 
approved  of  the  said  indenture,  and  which  said  affidavit  also  stated  the  amount  in 
value  of  the  property  and  credits  of  the  defendant  comprised  in  the  said  indenture, 
and  that  the  said  indenture,  before  the  said  registration  thereof,  bore  such  ordinary 
and  ad  valorem  stamp  duties  as  are  by  the  said  Bankruptcy  Act,  1861,  in  that  behalf 
provided  and  imposed,  and  that  there  were  no  trustees  thereof,  nor  was  there  any 
property  comprised  therein  whereof   the  defendant  could   give  or  order  possession. 
And  the  defendant  says  that  the  plaintiff,  at  the  time  of  the  making  of  the  said  inden- 
ture, M'as  a  creditor  of  the  defendant,  to  wit,  for  the  sum  of  501.,  in  respect  of  the 
causes  of  action  in  the  declaration  sued  on,  and  that  all  conditions,  matters,  things 
and  times  have  been  performed,  occurred  and  elapsed,  necessary  to  make  the  said 
indenture  binding  on  the  plaintiff  in  respect  of   his  said  debt,  and  to   release  and 
discharge  the  defendant  from  the  payment  of  any  greater  sum  than  the  sum  of  61.  5s., 
being  the  said  composition  of  2s.  6d.  in  the  pound  on  the  said  debt  so  due  from  the 
defendant  to  the  plaintiff  as  aforesaid.     And  the  defendant  says,  that  before  the  said 
10th  day  of  April,  1864,  he  was,  and  thence  [398]  hitherto  has  been  and  still  is,  ready 
and  willing,  and  before  the  said  10th  day  of  April,  tendered  and  offered  to  pay  to  the 
plaintiff,  who  then  refused  to  accept  the  same  said  sum  of  61.  5s.  as  and  for  such 
composition  as  aforesaid  under  and  by  virtue  of  the  said  indenture. 

Demurrer,  and  joinder  thereon. 

Hance  argued  in  support  of  the  demurrer.(a)     First,  the  deed  contains  no  release, 

(a)  Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Pigott,  B. 
Ex.  Div.  XV.— 19* 
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and  therefore  cannot  be  pleaded  in  bar  of  the  action.  In  the  case  of  llie  l2^stoneti  Park 
Iron  Ore  Company  v.  Fattinson  (2  H.  &  C.  828)  the  Court  held  that  a  deed  under  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  does  not  operate  as  a  statutable  release  of 
the  debtor,  and  that  he  can  only  avail  himself  of  it  by  obtaining,  under  the  198th 
section,  protection  of  his  person  and  property  from  execution.  [Channell,  B.  That 
case  proceeded  on  this  principle,  that  by  the  197th  section,  after  registration  of  the 
deed,  the  debtor  and  creditors  are  placed  in  the  same  position  as  if  the  debtor  had 
been  adjudged  bankrupt.]  That  decision  was  recognized  by  the  Court  of  Queen's 
Bench,  in  Wells  v.  Ilacon  (5  B.  &  S.  196),  where  Blackburn,  J.,  observed  "that 
deeds  may  be  made  binding  between  the  parties  though  not  containing  a  release,  but 
then  they  are  not  pleadable  in  bar."  [Bramwell,  B.  The  observation  of  my  brother 
Blackburn  is  entitled  to  respect,  but  it  was  obiter  dictum.]  In  Clapham  v.  Atkinson 
(4  B.  &  S.  722,  730)  the  deed,  which  was  pleaded  as  an  equitable  defence,  contained 
a  covenant  to  release  the  debtor  on  payment  of  the  composition  money,  and  the  plea 
averred  that  it  had  been  tendered.  Here  the  requisites  of  the  statute  having  been 
complied  with,  the  deed  is  binding  on  non-assenting  creditors  by  force  of  the  statute. 
[399]  Then  the  197th  section  says  that  the  debtor  and  creditors,  and  parties  to  such 
deed,  or  who  have  assented  thereto  or  are  bound  thereby,  "shall  respectively  have 
the  benefit  of  and  be  liable  to  all  the  provisions  of  this  Act,  in  the  same  or  like  manner 
as  if  the  debtor  had  been  adjudged  a  bankrupt."  If  the  legislature  had  intended  that 
the  deed  should  be  pleadable  in  bar  of  an  action  they  would  have  said  so  in  terms. 
[Channell,  B.  Where  creditors  mutually  agree  to  accept  a  composition  that  operates 
as  a  satisfaction,  because  the  engagement  of  each  creditor  is  the  consideration  for  the 
other  foregoing  a  portion  of  his  debt.]  Taboi'  v.  Edwards  (4  C.  B.  N.  S.  1 ),  in  which 
the  question  arose  under  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106),  is  an  authority  that  a  composition  deed  which  contains 
no  release  is  not  pleadable  in  bar.  [Pigott,  B.  Suppose  all  the  creditors  had 
executed  this  deed,  would  it  not  have  been  pleadable  in  barl]  It  would,  as  an 
ordinary  composition  deed.  But  this  deed  only  binds  non-assenting  creditors  for  the 
purposes  of  the  statute.  [Bramwell,  B.  That  argument  would  go  to  this  extent,  that 
even  if  the  deed  contained  a  release,  it  could  not  be  pleaded  in  bar  to  an  action  by  a 
non-assenting  creditor.]  In  Eyre  v.  Archer  (16  C.  B.  N.  S.  638)  the  Court  of 
Common  Pleas  held  that  a  trust  deed  in  the  form  prescribed  in  Schedule  D.  of  the 
Bankruptcy  Act,  1861,  was  not  pleadable  in  bar  to  an  action  by  a  creditor  who  had 
assented  to  the  deed. 

H.  James,  contr^.  This  deed  operates  as  a  release,  and  the  plea  is  good  by  way 
of  accord  and  satisfaction.  In  consideration  of  the  payment  of  the  composition  on  the 
day  named,  the  requisite  majority  of  creditors  agree  to  accept  it  in  discharge  of  their 
debts.  It  is  not  necessary  that  the  word  "  release "  should  be  used ;  if  it  can  be 
gathered  from  the  terms  [400]  of  the  deed  that  the  parties  intended  the  debts  to 
be  discharged,  it  is  pleadable  in  bar.  A  formal  release  is  only  necessary  where  the 
creditors  accept  the  deed  in  satisfaction  and  discharge  of  their  debts.  By  force  of  the 
statute  non-assenting  creditors  are  in  the  same  position  as  if  they  had  executed  the 
deed ;  therefore  there  is  a  deed  by  which  all  the  creditors  mutually  agree  to  accept 
the  composition  in  consideration  of  the  engagement  of  each  to  forego  a  part  of  his 
debt.  That  is  binding  at  common  law,  and  if  the  composition  money  is  paid  or 
tendered  on  the  day  appointed  for  payment,  the  debt  is  discharged.  In  the  case  of 
TJie  Ipstones  Park  Iron  Ore  Company  v.  Pattinson  (2  H.  &  C.  828)  there  was  a  mere 
accord  without  satisfaction.  The  debtor  had  neither  paid  nor  tendered  the  composition 
money ;  and  the  deed  contained  no  release  binding  on  the  non-assenting  creditors,  nor 
any  stipulation  equivalent  to  one ;  but  only  an  agreement  by  the  assenting  creditors 
to  accept  the  composition  in  discharge  of  their  respective  debts.  Again,  in  Wells  v. 
Ilacon  (5  B.  &  S.  196),  the  release  was  confined  to  parties  to  the  deed.  In  Eyre 
V.  Archer  (16  C.  B.  N.  S.  638)  the  deed  was  a  deed  of  assignment  under  the  200th 
section,  and  it  contained  no  stipulation  which  could  operate  as  a  release.  Suppose 
there  had  been  an  express  release  in  this  deed,  could  it  be  contended  that  non-assenting 
creditors  were  not  bound  by  iti  This  deed  operates  as  a  valid  composition  deed  at 
common  law :  Symons  v.  George  (ante,  p.  68),  and  the  composition  money  having  been 
tendered  the  debt  is  discharged. 

Hance,  in  reply.  This  is  not  a  valid  composition  deed  at  common  law,  for  it 
contains  no  covenant  to  pay  the  composition  money;  and  there  are  no  means  by 
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which  non-assenting  creditors  can  enforce  its  payment.  To  operate  as  a  discharge  of 
the  debt  it  must  be  good  at  the  time  it  was  [401]  executed,  but  at  that  time  it  was 
a  mere  accord  without  satisfaction.  [Bramwell,  B.  We  must  assume  that  every 
thing  averred  in  the  plea  took  place  before  action  brought.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  following  term  (January  30),  by 

Channell,  B.  The  question  in  this  case  arises  upon  a  demurrer  by  the  plaintiff 
to  a  plea  setting  up  a  composition  deed,  under  the  Bankruptcy  Act,  1861,  as  a  bar  to 
an  action  against  the  defendant  as  acceptor  of  a  bill  of  exchange.  It  was  argued 
before  us  last  term.  The  main  point  insisted  on  the  part  of  the  plaintiff  was,  that  as 
the  deed  contained  no  release  it  could  not  be  pleaded  in  bar.  Two  cases  were  cited 
in  support  of  this  view,  viz.,  'The  Ipstmies  Park  Company  v.  Faiiinson  (2  H.  &  C.  828) 
and  Eyre  v.  Archer  (16  C.  B.  N.  S.  638).  On  the  part  of  the  defendant  it  was  urged 
that  the  plea  was  good  as  in  accord  and  satisfaction. 

The  plaintiff  did  not  execute  the  deed,  and  therefore  the  first  question  for  our 
determination  is,  whether  the  requirements  of  the  192nd  and  following  sections  of  the 
Bankruptcy  Act,  1861,  have  been  sufficiently  complied  with  to  bind  the  minority  by 
the  assent  of  the  majority  of  creditors  in  number  and  value.  Compliance  with  such 
requisites  as  procuring  assents,  registration,  &c.,  is  sufficiently  alleged  in  the  plea,  and 
therefore  admitted  on  demurrer. 

The  case  of  Clapham  v.  Atkinson,  in  error  (4  B.  &  S.  722),  has  decided  that  it  is  no 
valid  objection  that  the  deed  is  a  mere  composition  deed  containing  no  cessio  bonorum. 
Another  objection  was  suggested  to  the  deed,  viz.,  that  it  contains  no  covenant  by  the 
debtor  to  pay  the  composition  mentioned  in  [402]  the  deed,  and  that  it  shews  no 
means  by  which  the  creditors  can  enforce  payment.  It  is  however,  clear,  we  think, 
that  upon  actual  default  made  by  the  debtor  the  creditors  are  remitted  to  their 
remedy  upon  their  original  debts ;  and  it  appears  to  us  that  the  creditors  cannot 
complain  of  any  inequality  or  unreasonableness.  We  think,  therefore,  that  this  is 
such  a  deed  as  by  virtue  of  the  Bankruptcy  Act,  1861,  the  plaintiflPis  bound  by  in  the 
same  manner  as  if  he  had  executed  it.  This  being  so,  the  question  before  us  is, 
whether  a  plea  is  a  good  one  which  alleges  that  the  creditors  of  the  defendant  (the 
plaintiflf  being  one)  had  "agreed  to  accept  a  composition  of  2s.  6d.  in  the  pound  in 
discharge  of  their  respective  debts,  so  far  as  they  are  able  to  do  so,  without  the 
consent  or  permission  of  and  without  prejudice  to  the  rights  or  claims  of  third  parties 
or  sureties,  but  no  further,"  and  then  alleges  a  tender  by  the  defendant  to  the  plaintiff 
of  the  amount  of  the  composition. 

We  think  such  a  plea  is  good,  and  that  our  judgment  must  be  for  the  defendant. 
It  has  been  held  that  the  agreement  of  other  creditors  to  accept  the  composition  is  a 
sufficient  consideration  for  the  agreement  of  each  individual  creditor  to  accept  a  smaller 
sum  in  satisfaction  of  a  larger.  There  is  therefore  here  a  good  accord,  and  then  arises 
the  question  as  to  the  effect  of  the  tender.  It  may  be  inferred  from  Beay  v.  JVhite 
(1  C.  &  M.  748)  that,  where  there  is  a  binding  accord  to  receive  a  particular  composi- 
tion in  discharge  of  a  debt,  a  tender  of  the  composition  agreed  upon  is  sufficient  to 
make  the  plea  good.  This  may  also  be  inferred  from  JRosling  v.  Muggeridge  (16  M.  &  W. 
181),  and  Norman  v.  Thompson  (4  Exch.  755),  Cooper  v.  Phillips  (1  C.  M.  &  R.  649), 
Hazard  v.  Mare  (6  H.  &  N.  434).  The  cases  cited  on  the  part  of  the  plaintiff  are 
distinguishable  from  the  present.  [403]  In  Eyre  v.  Archer  the  deed  was  in  the  form 
of  Schedule  D.  to  the  Bankruptcy  Act,  1861,  and  was  therefore  a  mere  assignment, 
and  not  a  composition  deed.  In  the  deed  in  The  Ipsiones  Park  Company  v.  Patlinson 
there  was  an  agreement  by  the  creditors  to  accept  a  particular  composition  as  well  as 
an  assignment  by  the  debtor ;  but  there  was  no  allegation  of  tender.  The  question 
argued  and  decided  was,  whether  the  plea  was  good  as  a  statuttible  release,  and  not 
whether  if  it  had  averred  a  tender  it  would  have  been  good.  We  think  the  deed  in 
this  case  good  under  the  Bankruptcy  Act  to  bind  the  plaintiff  as  if  he  had  signed, 
and  that  the  plea  which  alleges  a  tender  shews  a  good  defence.  Our  judgment  will 
therefore  be  for  the  defendant. 
Judgment  for  defendant. 
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Walkek  and  Others  v.  William  Nevill  and  William  James  Nevill.  1864. — 
A  deed  of  composition,  under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  is 
not  invalid  as  against  non-assenting  creditors,  because  there  are  joint  and  separate 
creditors  and  joint  and  separate  estates,  and  the  deed  places  both  classes  of 
creditors  on  the  same  footing  as  regards  the  composition. — An  averment  in  a 
plea  that  the  requisite  majority  of  creditors,  and  "  each  of  them,"  executed  the 
deed  is  a  sufficient  averment  that  it  was  executed  by  both  joint  and  separate 
creditors. — A  covenant  in  a  composition  deed  not  to  sue  the  debtor  for  a  limited 
time  is  not  unreasonable,  neither  is  a  power  to  revoke  a  letter  of  licence. — A 
simple  covenant  not  to  sue  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  ; 
but  a  covenant  not  to  sue  for  a  limited  time  and  that  the  deed  may  be  pleaded 
in  bar  and  discharge  of  any  action  brought  within  that  time,  may  be  pleaded 
in  bar  of  an  action  by  a  non-assenting  creditor. — The  affidavit  required  by  the 
5th  condition  of  the  192nd  section  need  not  distinguish  between  the  joint  and 
separate  debts. 

[S.  C.  34  L.  J.  Ex.  73 ;  11  Jur.  (N.  S.)  246 ;  13  W.  R  523 ;  11  L.  T.  774. 
Referred  to,  Nrntm  v.  Hallet,  1869,  19  L.  T.  472.] 

Declaration  on  bond,  conditioned  for  payment  by  the  defendants,  or  one  of  them, 
to  the  plaintiffs  of  50001.,  with  interest,  by  instalments,  after  demand :  averment  of 
demand.     Breach  :  nonpayment. 

Plea  by  the  defendant  William  Nevill.  That  after  the  [404]  making  by  him  of  the 
bond  in  declaration  mentioned,  and  after  the  making  by  the  plaintiffs  of  the  demand 
therein  mentioned,  and  after  the  passing  of  the  Bankruptcy  Act,  1861,  a  deed  was 
made  and  entered  into  in  the  words  and  figures  following,  that  is  to  say  :  This 
indenture,  made  the  20th  June,  1864,  between  William  Nevill  and  William  James 
Nevill,  both  of,  &c.,  manufacturers  of  hosiery  and  merchants  and  copartners,  of  the 
first  part,  Edward  White,  of,  &c.,  Daniel  Asser,  of,  &c.,  and  Henry  Blackburn,  of,  &c., 
who,  or  whose  respective  partnership  firms,  are  creditors  of  the  said  William  Nevill 
and  William  James  Nevill,  as  such  copartners  as  aforesaid,  of  the  second  part,  and 
the  several  persons,  companies  and  partnership  firms,  including  the  parties  hereto  of 
the  second  part,  who  are  creditors  of  the  said  William  Nevill  and  William  James 
Nevill,  or  of  one  of  them,  whether  executing  by  themselves  or  their  respective 
attornies,  partners  or  agents,  or  assenting  to  these  presents,  being  an  instrument 
intended  to  take  effect  under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  or  bound 
thereby  in  consequence  of  the  same  being  executed  or  assented  to  or  approved  of  in 
writing  by  a  majority  in  number  representing  three-fourths  in  value  of  the  joint  and 
separate  creditors  of  the  said  William  Nevill  and  William  James  Nevill  whose  debts 
respectively  amount  to  101.  or  upwards,  of  the  third  part:  Whereas  the  said  William 
Nevill  and  William  James  Nevill  have,  since  the  2nd  day  of  June,  1863,  carried  on,  &c., 
the  said  trades  or  businesses  of  manufacturers  of  hosiery  and  merchants  in  copartner- 
ship together,  under  the  firm  of  T.  B.  and  W.  Nevill  &  Co.  And  whereas  the  said 
William  Nevill  and  William  James  Nevill  are  indebted  jointly  as  copartners  as  afore- 
said, or  severally,  to  the  several  persons  whose  names,  or  the  names  of  whose  firms, 
are  mentioned  in  the  schedule  hereunder  written  in  the  sums  [405]  set  opposite  to 
such  names  respectively  in  the  same  schedule.  And  whereas  the  said  William  Nevill 
and  William  James  Nevill  (hereinafter  occasionally  referred  to  as  "  the  said  debtors  "), 
being  unable  to  pay  in  full  the  amount  of  the  several  debts  due  and  owing  from  them 
respectively,  have  proposed  to  their  said  creditors,  with  a  view  of  avoiding  litigation, 
and  of  effecting  a  speedy  distribution  of  the  assets  of  the  said  debtors  amongst  their 
creditors,  to  pay  to  their  said  creditors  at  once  a  dividend  of  10s.  in  the  pound  on  the 
amount  of  their  said  respective  debts,  and  further  dividends  amounting  to  at  least  5s. 
in  the  pound  on  the  amount  of  the  same  respective  debts  before  the  20th  day  of 
November  now  next  ensuing,  and  further  dividends  making  together  with  the  said 
previous  dividend  an  aggregate  dividend  of  18s.  in  the  pound  on  the  amounts  of  the 
said  respective  debts  before  the  20th  day  of  May,  1 865,  and  that,  on  such  payments, 
amounting  together  to  18s.  in  the  pound,  having  been  made,  the  said  debtors  should 
be  released  and  discharged  from  the  remaining  part  of  such  debts,  and  that,  in  the 
meantime,  the  said  debtors  should  have  a  letter  of  licence  from  their  said  creditors ; 
and  they,  the  said  creditors,  have  assented  and  agreed  to  such  proposal  on  condition 
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that  the  said  debtors  should  collect  their  assets  and  wind  up  their  estate  under  the 
inspection  and  subject  to  the  direction  of  a  committee  consisting  of  the  parties  hereto 
of  the  second  part,  or  the  survivors  or  survivor  of  them.  And  whereas  there  is  a  sum 
of  money  belonging  to  the  said  debtors  now  deposited  in  the  bank  of  Messrs.  Barclay 
and  Company  which  is  sufficient  for  the  payment  of  the  said  dividend  of  10s.  in  the 
pound  on  the  respective  amounts  of  all  the  debts  owing  from  them  as  aforesaid,  and 
is  now  available  and  is  appropriated  for  that  purpose,  and  the  said  debtors  have  other 
assets  the  realization  and  collection  of  which  will,  it  is  estimated,  furnish  [406]  the 
means  of  paying  such  further  dividend  or  dividends  as,  together  with  said  first 
dividend,  will  make  up  the  said  composition  of  18s.  in  the  pound  on  the  respective 
amounts  of  the  said  debts,  and  the  proceeds. of  which  realization  and  collection  are 
accordingly  intended  to  be  appropriated  and  applied  for  the  purpose  of  such  payment : 
Now  this  indenture  witnesseth  that  the  said  William  N«vill  and  William  James  Nevill 
do  hereby  for  themselves  jointly,  their  heirs,  executors  and  administrators,  and  each 
of  them  doth  hereby  for  himself  severally,  his  heirs,  executors  and  administrators, 
covenant  with  each  of  the  said  creditors,  parties  hereto,  his  executors  and  adminis- 
trators, in  manner  following,  that  is  to  say,  that  they,  the  said  William  Nevill  and 
William  James  Nevill,  or  one  of  them,  their  or  one  of  their  heirs,  executors  or 
administrators,  will  pay  or  cause  to  be  paid  out  of  the  said  sum  or  fund  now  available 
or  appropriated  for  that  purpose  unto  the  said  creditors  respectively,  or  their  respective 
executors  or  administrators,  on  demand  made  as  to  each  debt  by  the  creditor  or 
creditors  to  whom  it  is  owing,  his  or  their  executors  or  administrators,  10s.  in  the 
pound  on  the  amounts  of  the  said  respective  debts  due  and  owing  to  the  said  creditors 
respectively.  And  also  shall  and  will,  before  the  20th  day  of  November  now  next 
ensuing,  pay  or  cause  to  be  paid  unto  the  said  creditors  respectively,  or  their 
respective  executors  or  administrators,  pari  passu,  and  without  any  preference 
or  priority  one  at  time,  or  from  time  to  time  according  to  the  assets  in  hand,  such 
sum  or  sums  as  will  make  up  a  further  dividend  of  at  least  5s.  in  the  pound  on  the 
amounts  of  the  respective  debts  due  and  owing  from  them  the  said  debtors  to  the 
said  creditors,  and  also  shall  and  will,  before  the  20th  day  of  May,  1865,  pay 
or  cause  to  be  paid  unto  the  said  creditors  respectively,  or  their  respective 
executors  or  administrators,  pari  passu,  and  without  any  preference  or  priority, 
[407]  at  one  time  or  from  time  to  time  as  aforesaid,  such  sum  or  sums  of  money  as 
will  make  up  a  further  dividend  of  3s.  in  the  pound  on  the  amount  of  such  debts, 
which  aforesaid  dividends  will,  together,  amount  to  the  said  aggregate  dividend  or 
composition  of  18s.  in  the  pound  on  the  amounts  of  the  said  respective  debts.  And 
also  that  they  the  said  William  Nevill  and  William  James  Nevill,  and  their  respective 
executors  or  administrators,  shall  and  will,  in  the  meantime,  until  the  said  composition 
of  18s.  in  the  pound  shall  have  been  paid  on  all  the  debts  due  and  owing  from  them 
the  said  debtors  as  aforesaid,  manage  and  wind  up  the  said  partnership  tnules  or 
businesses  and  concerns  of  them  the  said  debtors,  and  realize  and  collect  their  stock, 
credits  and  assets  under  the  inspection  and  subject  to  the  control  and  direction,  from 
time  to  time,  of  the  said  committee,  consisting  of  the  parties  hereto  of  the  second  part, 
or  the  survivors  or  survivor  of  them.  (The  only  other  covenants  material  to  the 
present  questions  are  the  following) — And  this  indenture  further  witnesseth  that,  in 
consideration  of  the  premises,  they  the  said  several  creditors,  parties  hereto,  do  and 
every  of  them  doth  hereby  give  and  grant  unto  the  said  William  Nevill  and  William 
James  Nevill,  and  each  of  them,  full,  free,  and  perfect  licence  and  liberty  to  come  and 
go,  pass,  and  rep>ass,  from  place  to  place  within  the  United  Kingdom  of  Ureat  BritJiin 
and  Ireland,  when,  where,  and  as  their  or  either  of  their  businesses  or  occasions  shall 
serve  or  require,  until  the  said  20th  day  of  May,  1865,  without  being  sued,  molested, 
arrested,  charged,  or  troubled  in  their,  or  either  of  their  persons,  or  otherwise,  for  or 
concerning  or  on  account  of  any  debt,  sum,  or  sums  of  money,  or  other  matter  or 
thing  whatsoever,  whereby  or  wherewith  they,  or  either  of  them  are,  or  is,  or  may  be, 
in  anywise  charged,  or  chargeable,  or  indebted  to  them,  the  said  several  creditors,  or 
any  of  them,  [408]  or  their  or  any  of  their  heirs,  executors,  or  administrators,  partners 
or  partner.  And  each  of  them  the  said  several  creditors,  parties  hereto,  so  far  as 
relates  to  the  acts  and  deeds  of  himself,  his  heirs,  executors  and  jwiministrators,  doth 
hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant  with  the  said 
William  Nevill  and  William  James  Nevill,  and  each  of  them,  their  and  each  of  their 
heirs,  executors  and  administrators,  that  they  the  said  several  creditors  respectively, 
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or  their  respective  executors  or  administrators,  or  any  other  person  or  persons  whom- 
soever, by,  with,  or  through  their  or  any  of  their  order,  consent,  or  discretion,  privity, 
or  contrivance  shall  not,  nor  will  at  any  time  hereafter  before  the  said  20th  day  of 
May,  1865,  sue,  arrest,  attach,  extend,  molest,  implead,  or  trouble  the  said  William 
Nevill  and  William  James  Nevill,  or  either  of  tbem,  their  or  either  of  their  heirs, 
executors,  or  administrators,  or  their  or  either  of  their  bodies,  goods,  or  estates,  for 
or  on  account  of  any  debts,  dues,  or  sums  of  money  which  they  or  either  of  them 
now  owe  or  owes  to  the  said  creditors  respectively,  or  their  respective  partners,  either 
solely  by  themselves  or  himself,  or  jointly  with  or  for  any  other  person  or  persons 
whomsoever,  by  bond,  bill,  or  covenant,  simple  contract,  or  otherwise  howsoever,  for, 
or  on  account  of  any  other  cause,  matter  or  thing  whatsoever,  or  wherewith  they  the 
said  debtors  or  either  of  them  now  are  or  is,  or  shall  or  may  be  charged  or  chargeable, 
and  that  these  presents  shall  and  may  be  pleaded  and  allowed  in  any  Court  of  Law 
or  Equity  as  a  bar  and  in  discharge  of  all  and  every  action  or  actions,  suit,  or  suits, 
or  other  proceedings,  judgments  and  executions,  which  shall  or  may  be  brought,  com- 
menced and  prosecuted,  or  taken  against  them  the  said  William  Nevill  and  William 
James  Nevill,  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, or  their  or  either  of  their  goods  or  estates,  [409]  by  the  said  several  creditors 
or  any  of  them,  their,  or  any  of  their  executors  or  administrators,  or  any  other  person 
or  persons  whomsoever,  by,  through,  or  with  their,  or  any  of  their  acts,  means,  privity, 
order,  consent,  or  procurement  contrary  to  the  true  intent  and  meaning  of  these 
presents.     And  further,  that  if  and  when  the  said  composition  of  18s.  in  the  pound 
shall  be  duly  paid  to  the  said  creditors  respectively,  then  the  said  William  Nevill  and 
William  James  Nevill  respectively,  and  their  respective  heirs,  executors  and  adminis- 
trators,   estates   and   effects,   shall  stand  and  be   for  ever  acquitted,    released  and 
discharged  of  and  from  all  the  several  debts  and  liabilities  now  owing  from  or  incurred 
by  them,  the  said  William  Nevill  and  William  James  Nevill,  or  either  of  them,  and 
the  said  creditors  respectively,  and  all  claims  and  demands  in  respect  and  on  account 
thereof,  and  these  presents  shall  be  pleaded  as  such  release  accordingly,  but  so  far 
only  and  to  such  extent  as  may  be  without  prejudice  to  any  mortgage,  lien,  or  other 
security,  which  any  of  the  said  creditors  now  hold,  or  are  entitled  to  or  for  their 
said  respective  debts,  or  any  part  thereof  respectively,  or  to  their  right  to  enforce  or 
avail  themselves  respectively  of  such  security,  and.  without  prejudice  to  rights  and 
remedies  against  parties  other  than  the  said  debtors  liable  to  the  said  creditors  respec- 
tively, or  any  of  them  :  Provided  always,  and  it  is  hereby  agreed  and  declared  that  if 
the  said  William  Nevill  and  William  James  Nevill,  or  either  of  them,  shall  have,  in 
the  opinion  of  the  said  committee,  or  the  survivors  or  survivor  of  them,  wilfully  made 
default  in  the  observance  or  performance  of  any  of  the  covenants  or  agreements  here- 
inbefore on  their  behalf  contained,  or  if  the  said  committee,  or  the  survivors  or  survivor 
of  them,  shall  deem  it  advisable  with  reference  to  the  general  interests  of  the  creditors 
so  to  do,  in  consequence  of  any  proceedings  being  adopted  adversely  to  the  said  [410] 
debtors,  or  either  of  them,  or  to  the  present  arrangement,  it  shall  be  lawful  for  the 
said  committee,  or  the  survivors  or  survivor  of  them,  at  any  time  before  the  payment 
of  the  said  composition,  by  writing  under  their  or  his  hands  or  hand,  to  revoke  the 
letters  of  licence  hereinbefore  contained  ;  and  also  if  such  committee,  or  the  survivors 
or  survivor  of  them,  shall  think  proper  so  to  do,  to  adopt  or  oppose  any  proceedings 
against  the  said  debtors,  or  either  of  them,  in  the  Court  of  Bankruptcy  or  elsewhere, 
with  the  view  of  obtaining  or  contesting  any  adjudication  of  bankruptcy  against  the 
said  debtors,  or  either  of  them,  or  for  any  other  purpose  which  the  said  committee,  or 
the  survivors  or  survivor  of  them,  may  deem  to  be  for  the  benefit  or  protection  of  the 
said  creditors.     Averments  :  That  the  said  William  Nevill  and  William  James  Nevill, 
in  the  said  indenture  mentioned,  were  and  are  the  defendants  herein,  and  that  at  the 
time  of  the  execution  of  the  said  deed  by  the  defendants  as  hereinafter  mentioned, 
and  at  the  date  of  the  said  deed,  the  plaintiffs  were  and  thence  have  been  and  now 
are  creditors  of  the  said  defendants,  within  the  true  intent  and  meaning  of  the  said 
indenture,   in   respect   of   the  causes  of  action  in  the  declaration  mentioned,  and 
that  before  the  commencement  of  this  suit  the  defendants  duly  executed  the  said 
indenture,  and  that  their  said  execution  thereof   was  and  is  duly  attested  by  an 
attorney  and  solicitor,  and  that  the  parties  to  the  said  indenture  of  the  second  part 
duly  executed  the  said  deed,  and  that  a  majority  in  number  representing  three-fourths 
in  value  of  the  said  creditors  of  the  defendants,  and  each  of  them  whose  debts  respec- 
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tively  amounted  to  101.  and  upwards,  executed  the  said  indenture,  or  in  writing  assented 
thereto  or  approved  thereof,  and  that  within  twenty-eight  days  from  the  dav  of  the 
execution  of  the  said  indenture  by  the  defendants,  the  same  was  produced  and  left, having 
[411]  been,  and  the  same  was  before  registration,  duly  stamped  with  and  bore  such 
ad  valorem  stamp  duties  as  in  and  by  the  said  Act  were  and  are,  in  that  behalf 
required,  at  the  office  of  the  Chief  Registrar  in  the  said  Act  in  that  behalf  mentioned, 
for  the  purpose  of  being  and  the  same  was  within  the  said  twenty-eight  days  duly 
registered  according  to  the  said  Act,  and  that  together  with  the  said  indenture  there 
was  delivered  to  such  Registrar  an  affidavit  by  the  defendants  that  such  a  majority 
as  aforesaid  had  executed  or  in  writing  assented  to  or  approved  of  the  said  indenture 
as  aforesaid,  and  which  affidavit  also  stated  the  amount  or  value  of  the  property  and 
credits  of  the  defendants  and  each  of  them  as  and  being  such  debtors  comprised  in 
the  said  deed,  and  to  be  distributed  thereunder,  of  which  said  deed  and  of  the  said 
execution  thereof  the  plaintiffs  at  the  time  of  the  commencement  of  this  suit  had  full 
notice  and  knowledge  ;  and  that  the  plaintiffs  as  and  being  such  creditors  as  afore- 
said, afterwards,  contrary  to  the  said  covenants,  licenses,  liberty,  and  letters  of  license 
in  the  said  indenture  mentioned,  and  without  the  said  letters  of  license  having 
been  at  all  revoked,  sued  and  impleaded  the  defendants  by  bringing  this  action  and 
declaring  and  proceeding  herein  on  and  on  account  of  the  causes  of  action  in  the 
declaration  mentioned,  the  same  being  and  consisting  of  certain  debts,  dues  and  sums 
of  money,  which  the  defendants  at  the  date  and  at  the  time  of  the  said  execution 
of  the  said  indenture  by  the  defendants  and  the  parties  hereto  of  the  second  part, 
and  by  the  said  majority  in  number  representing  three-fourths  in  value  of  the  said 
creditors,  as  aforesaid,  owed  to  the  plaintiffs  by  and  under  the  bond  in  the  declaration 
mentioned.  And  the  defendant  William  Nevill  further  says  that  the  defendants 
and  each  of  them  have  and  has,  since  their  said  execution  of  the  said  indenture, 
always  been  ready  and  willing  to  do  and  have  done,  and  the  said  com-[412]-mittee 
in  the  said  indenture  mentioned  and  the  said  creditors  have  respectively  done,  and 
everything  has  happened  necessary  to  make  the  said  indenture,  and  each  and  every 
of  the  provisions  thereof,  valid  under  the  said  Act,  and  as  binding  upon  the  plaintiffs 
as  if  they  had  been  parties  thereto  and  had  duly  executed  the  same. 

Fifth  replication.  That  at  the  time  of  the  execution  of  the  said  indenture  by  the 
defendants,  they  were  and  still  are  jointly,  and  each  of  them  was  and  still  is  severally, 
indebted  to  the  plaintiffs  in  the  amount  for  which  this  action  is  brought,  and  that 
amongst  the  creditors  parties  to  the  said  indenture  of  the  third  part,  there  are  other 
joint  creditors  of  the  defendants  whose  debts  respectively  amount  to  101.  and  upwards, 
and  also  other  separate  creditors  of  each  of  the  defendants  whose  debts  respectively 
amount  to  101.  and  upwards,  and  that  the  defendants,  at  the  time  of  their  said 
execution  of  the  said  indenture,  were  possessed  of  joint  property  and  estate,  and  each 
of  them  were  possessed  of  separate  property  and  estate. 

Sixth  replication.  That  amongst  the  creditors  parties  to  the  said  indenture  of  the 
third  part,  there  are  joint  creditors  of  the  defendants  whose  debts  respectively  amount 
to  101.  and  upwards,  and  also  separate  creditors  of  each  of  the  defendants  whose 
debts  respectively  amount  to  101.  and  upwards,  and  that  together  with  the  said 
indenture  there  was  not  delivered  to  the  Chief  Registrar  a  full  account  of  the  debts 
of  the  defendants  which  respectively  amounted  to  101.  and  upwards,  distingtiishing 
the  partnership  debts  of  the  defendants  from  the  separate  debts  of  each  of  them,  as 
required  by  the  General  Order  in  Bankruptcy  of  the  22nd  of  May,  1862. 

Demurrer  to  plea,  and  joinder  therein. 

Demurrer  to  replications  respectively,  and  joinder  therein. 

[413]  Butt  (W.  Paterson  with  him)  argued  for  the  plaintiffs.(a)  The  deed  is  void 
on  several  grounds.  First,  it  appears  that  there  are  joint  and  separate  creditors  and 
also  joint  and  separate  estates  of  the  debtors,  and  as  regards  the  composition  the  deed 
places  the  joint  and  separate  creditors  on  the  same  footing.  That  is  contrary  to  the 
provisions  of  the  bankrupt  law.  By  the  140th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849  (12  &  13  Vict.  c.  106),  if  one  or  more  partners  of  a  finn  be  adjudged 
bankrupt,  a  joint  creditor  may  prove  his  debt  for  the  purpose  of  voting  in  the  choice 
of  assignees  and  being  heard  against  the  allowance  of  the  bankrupt's  certificate,  but 

(a)  In  Hilary  Term,  1865  (January  23).  Before  Pollock,  C.  B.,  Martin,  B., 
Channell,  B.,  and  Pigott,  B. 
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he  "  shall  not  receive  any  dividend  out  of  the  separate  estate  of  the  bankrupt  until 
all  the  separate  creditors  shall  have  received  the  full  amount  of  their  respective  debts." 
The  proof  of  debts  where  there  are  separate  creditors  and  joint  and  separate  estates 
is  provided  for  by  the  54th  of  the  Rules  and  Orders  made  in  pursuance  of  the  Bank- 
rupt Law  Consolidation  Act,  1849. (i)  By  the  177th  section  of  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  154),  dividends  of  the  joint  and  separate  estates  are  to  be 
declared  at  the  same  sitting,  [414]  and  the  costs  of  the  sitting  are  to  be  apportioned 
by  the  assignee  between  the  joint  and  separate  estates.  The  197th  section  provides 
that  after  the  registration  of  "  every  such  deed,"  the  debtor,  creditors  and  parties  to 
the"deed,  or  who  have  assented  to  or  are  bound  thereby,  "shall  in  all  matters  relating 
to  the  estate  and  effects  of  such  debtor,  be  subject  to  the  jurisdiction  of  the  Court 
of  Bankruptcy,  and  shall  respectively  have  the  benefit  of  and  be  liable  to  all  the 
provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the  debtor  had  been  adjudged 
a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees  had  been  appointed 
creditors'  assignees  under  such  bankruptcy,"  &c.,  "  and  the  creditors  under  the  same 
shall,  as  between  themselves  respectively  and  the  debtor,"  &c.,  "have  the  same  powers, 
rights,  and  remedies,  with  respect  to  the  debtor,  his  estate  and  effects,"  &c.,  "as  may 
be  used  or  exercised  by  assignees  or  creditors  with  respect  to  the  bankrupt,  or  his 
acts,  estate,  and  effects  in  bankruptcy."  In  bankruptcy  distinct  dividends  must  be 
declared,  and  the  joint  creditors  paid  out  of  the  joint  estate,  and  the  separate  creditors 
out  of  the  separate  estate.  Otherwise,  suppose  there  were  eight  creditors  for  10001. 
each,  six  joint  and  two  separate  creditors,  and  the  separate  estate  was  sufficient  to 
pay  a  large  dividend,  but  the  joint  estate  was  very  small,  a  majority  of  three-fourths 
in  number  and  value  of  the  joint  creditors  might  bind  the  separate  creditors  by 
accepting  a  small  composition,  and  so  deprive  them  of  a  considerable  separate  estate. 
[Martin,  B.  The  statute  enables  a  debtor  to  compound  with  his  creditors,  but  makes 
no  distinction  with  respect  to  joint  and  separate  creditors.  Pollock,  C.  B.  In  all  the 
cases  in  which  composition  deeds  have  been  held  valid,  where  partners  were  the  debtors, 
there  must  have  been  joint  and  separate  creditors  and  joint  and  separate  estates.]  Where 
two  or  more  partners  enter  into  a  composition  with  their  creditors,  it  is  not  binding  on 
[415]  non-assenting  creditors,  unless  there  is  the  requisite  majority  in  number  and 
value  of  each  class.  In  Leonard  v.  Sheard  (1  E.  &  E.  667)  a  composition  deed  was  held 
invalid  because  it  was  made  between  the  debtors  and  their  joint  creditors  only,  and 
directed  the  distribution  of  the  debtor's  joint  and  separate  assets  amongst  such 
creditors  only.  This  plea  avers  "  that  a  majority  in  number  representing  three- fourths 
in  value  of  the  said  creditors,"  not  the  joint  and  separate  creditors,  executed  the  deed. 
This  objection  was  raised  in  Ex  parte  Cockburn  (33  L.  J.  Bank.  17),  and  Lord 
Westbury,  C,  did  not  decide  that  it  was  untenable,  but  held  the  deed  binding  on 
joint  creditors  because  it  did  not  appear  that  there  was  any  joint  estate.  It  makes 
no  difference  that  this  is  not  a  deed  of  assignment ;  it  puts  it  in  the  power  of  one 
class  of  creditors  to  deprive  the  other  class  of  dividends.  Secondly,  the  covenant 
not  to  sue  is  unreasonable ;  and  also  the  proviso  in  the  deed^relating  to  the  revocation 
of  the  letters  of  licence  by  the  committee  of  inspection,  and  therefore  the  deed  is 
not  binding  on  non-assenting  creditors.  Thirdly,  the  covenant  not  to  sue  for  a  limited 
time  is  not  pleadable  in  bar  of  the  action  :  Bullen  and  Leake's  Plead.,  p.  326,  note  (a), 
2  Wms.  Saund.  150  a.,  ThimUehy  v.  Barron  (3  M.  &  W.  W.  210).  There  is  no 
present  release  of  the  debtor,  but  merely  a  covenant  to  release  when  the  composition 
of  18s.  in  the   pound  shall  be  paid.       Although  the  covenant  not  to  sue  provides 

{h)  "LIV.  That  any  separate  creditor  of  any  bankrupt  shall  be  at  liberty  to 
prove  his  debt  under  any  adjudication  of  bankruptcy  made  against  such  bankrupt 
jointl}'  with  any  other  person  or  persons.  And  under  every  such  adjudication  distinct 
accounts  shall  be  kept  of  the  joint  estate  and  also  of  the  separate  estate  or  estates  of 
each  bankrupt,  and  the  separate  estate  shall  be  applied  in  the  first  place  in  satisfaction 
of  the  debts  of  the  separate  creditors.  And  in  case  there  shall  be  an  overplus  of  the 
separate  estate,  such  overplus  shall  be  carried  to  the  account  of  the  joint  estate. 
And  in  case  there  shall  be  an  overplus  of  the  joint  estate  such  overplus  shall  be  carried 
to  the  account  of  the  separate  estates  of  each  bankrupt  in  proportion  to  the  right  and 
interest  of  each  bankrupt  in  the  joint  estate.  And  that  the  cost  of  taking  such 
accounts  be  paid  out  of  the  joint  and  separate  estates  respectively  as  the  Court  shall 
direct." 
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that  the  deed  may  be  pleaded  in  bar  of  any  action,  yet  as  it  is  a  covenant  not  to  sue 
for  a  limited  time  only,  that  provision  is  inoperative  (sed  vide  11  C.  B.  204).  Assum- 
ing that  the  plaintiff  is  in  the  same  position  as  if  he  had  executed  the  deed,  the 
covenant  is  no  bar  to  the  action.  Fourthly,  the  plea  does  not  aver  that  there  was 
delivered  to  the  Chief  Registrar  an  affidavit  "stating  the  amount  in  value  of  the 
property  and  credits  of  [416]  the  debtor  comprised  in  such  deed,"  as  required  by  the 
fifth  condition  of  the  192nd  section.  The  averment  in  the  plea  is  "comprised  in  the 
deed,  and  to  be  distributed  thereunder."  It  may  be  that  only  a  portion  of  the  debtor's 
property  was  to  be  distributed  under  the  deed,  and  that  he  kept  a  considerable  amount 
for  himself.  [Martin,  B.  By  the  195th  section  stamp  duty  is  imposed  on  the  "value 
of  the  estate  or  effects  comprised  in,  or  to  be  collected  or  distributed  under  such 
deed."]  Fifthly,  it  appears  by  the  sixth  replication  that  the  affidavit  delivered  to  the 
Registrar  did  not  distinguish  the  joint  from  the  separate  debts. 

Mellish,  contrk.  First,  the  deed  is  not  inoperative  against  non-assenting  creditors, 
because  there  are  joint  and  separate  creditors  and  joint  and  separate  estates,  and  both 
classes  of  creditors  are  placed  on  the  same  footing  with  respect  to  the  composition. 
The  197th  section  applies  to  deeds  of  assignment  or  inspection  but  not  to  deeds  of 
composition.  Where  a  debtor  assigns  all  his  property  for  distribution  amongst  all 
his  creditors  the  estate  must  be  administered  as  in  bankruptcy.  But  under  a  com- 
position deed  it  is  not  necessary  that  there  should  be  any  assets  of  the  debtor  to  be 
distributed.  A  third  person  may  covenant  to  pay  the  composition,  and  the  creditors 
may  thereby  obtain  a  larger  dividend  than  they  could  realise  from  the  bankrupt's 
estate.  Where  there  ai-e  partners,  there  must  always  be  joint  and  separate  debts. 
[Martin,  B.  The  statute  enables  a  debtor  to  make  a  bargain  with  his  creditors,  and 
says  that,  if  certain  requisites  are  observed,  creditors  not  parties  to  it  shall  be  bound 
by  it.]  The  words  of  the  first  condition  of  the  192nd  section  of  the  Bankruptcy  Act, 
1861,  "a  majority  in  number  representing  three-fourths  in  value  of  the  creditors  of 
such  debtor,"  mean  "of  all  the  creditors  both  joint  and  separate."  A  composition 
deed  under  the  192nd  section  [417]  must  include  both  joint  and  separate  creditors: 
Clapham  v.  Atkinson  (4  B.  &  S.  722,  730).  The  plea  avers  that  the  requisite 
majority  of  the  creditors,  "  and  each  of  them  "  executed  or  in  writing  assented  to  the 
deed,  which  includes  both  joint  and  separate  creditors.  The  facts  do  not  shew  any 
injustice  done  to  either  class  of  creditors.  If  the  fifth  replication  had  stated  that 
there  were  joint  assets  sufficient  to  pay  20s.  in  the  pound,  and  that  the  joint  creditors 
were  deprived  of  them,  it  might  have  been  different,  but  it  merely  states  that  there 
were  joint  and  separate  creditors  and  joint  and  separate  estates.  In  bankruptcy  a 
joint  and  separate  creditor  may  elect  whether  he  will  prove  against  the  joint  or 
separate  estate,  but  he  cannot  prove  against  both ;  and  when  he  has  made  his  election, 
he  is  not  entitled  to  a  dividend  from  the  other  estate  unless  all  the  creditors  under 
it  are  paid  20s.  in  the  pound.  Leonard  v.  Sheard  (1  E.  &  E.  667)  was  the  case  of 
a  deed  of  assignment  under  the  228th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  which  provides  that  "joint  and  separate  assets  shall  be  distributed  in  like 
manner  as  in  bankruptcy."  It  cannot  be  inferred  from  the  observations  of  Lord 
Westbury,  C,  in  Ex  parte  Cockburn,  what  his  decision  would  have  been  if  there  had 
been  joint  as  well  as  separate  creditors.  Secondly,  the  covenant  not  to  sue,  and  the 
power  to  revoke  the  licence,  are  not  unreasonable.  Thirdly,  it  is  conceded  that 
a  simple  covenant  not  to  sue  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  ; 
but  where,  as  in  this  case,  the  covenant  goes  on  to  provide  that  if  an  action  be  brought 
the  deed  may  be  pleaded  in  bar,  that  operates  as  a  release.  [Martin,  B.,  referred  to 
Foi-d  V.  Beech  (11  Q.  B.  852).]  Gibbons  v.  Vouillon  (8  C.  B.  483)  is  an  express  authority 
that  this  covenant  operates  as  a  defeazance  pleadable  in  bar  of  the  action.  [418] 
There  was  a  similar  covenant  in  Strick  v.  De  Matlos  (ante,  pp.  22,  49),  where  the  deed 
was  held  valid.  And  in  Keyes  v.  Elkins  (5  B.  &  S.  240)  the  Court  of  Queen's  Bench 
held  that  such  a  covenant  was  pleadable  in  bar  of  an  acjbion  by  a  non-assenting 
creditor.  Fourthly,  the  plea  shews  that  the  fifth  condition  of  the  192nd  section  of 
the  Bankruptcy  Act,  1861,  has  been  complied  with.  The  averment  in  the  plea  does 
not  mean  that  the  affidavit  stated  the  amount  in  value  of  so  much  property  comprised 
in  the  deed  as  is  to  be  distributed,  but  that  the  affidavit  stated  the  amount  in  value 
of  all  the  property  comprised  in  the  deed  and  of  all  that  was  to  be  distributed.  The 
195th  section  imposes  a  stamp  not  only  on  the  value  of  the  estate  comprised  in  the 
deed,  but  also  on  that  to  be  "collected  or  distributed"  under  it.     [Pigott,  B.     The 
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5th  condition  seems  only  to  contemplate  a  deed  of  assignment  of  the  debtor's  property, 
and  not  a  deed  under  which  a  third  party  engages  to  pay  a  composition.] 

The  fifth  replication  is  bad  for  the  reasons  already  stated.  The  sixth  replication 
is  also  bad.  The  statute  does  not  require  the  affidavit  to  distinguish  the  partnership 
debts  from  the  separate  debts,  and  the  order  relied  on  should  have  been  set  out  in 
order  that  the  Court  might  see  whether  its  provisions  have  been  complied  with. 

Butt,  in  reply,  argued,  upon  the  first  point,  that  the  words  of  the  197th  section, 
"every  such  deed,"  included  all  deeds  within  the  192nd;  also,  that  this  was  not 
a  deed  of  composition  only,  but  also  a  deed  of  inspectorship.  Upon  the  third  point 
he  referred  to  Addison  on  Contracts,  p.  920,  5th  ed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  following  Vacation  (February 
10),  by 

[419]  Channell,  B.  This  was  an  action  of  debt  on  a  bond  given  by  the  two  defen- 
dants to  the  plaintiffs,  conditioned  for  payment  by  the  defendants  jointly  and  severally 
of  money  by  instalments.  The  defendant  William  Nevill  pleaded  a  deed,  dated  the 
20th  June,  1864,  relied  on  by  him  as  a  valid  deed  under  the  Bankruptcy  Act,  1861. 

After  setting  out  the  deed  verbatim,  the  plea  goes  on  to  allege  the  existence  and 
performance  of  such  matters  dehors  the  deed  as,  prima  facie  and  subject  to  the 
objections  hereinafter  stated,  would  make  it  a  valid  deed  under  the  Bankruptcy  Act. 
To  this  plea  there  is  a  demurrer,  and  the  question  arises  whether  the  plea  is  good. 

The  first  objection  raised  to  the  plea  is  that  it  appears  therefrom  that  there  are 
joint  and  separate  creditors,  and  also  joint  and  separate  estates  of  the  compounding 
debtors  and  that  the  deed  places  the  joint  and  separate  creditors  on  the  same  footing, 
and  that  such  a  deed,  even  though  a  good  deed  under  the  192nd  section  of  the 
Bankrupt  Act,  looking  to  this  section  only,  is  void  as  against  non-executing  creditors 
by  reason  of  the  facts  stated  and  the  197th  section.  In  support  of  this  objection  the 
statute  12  &  13  Vict.  c.  106,  s.  140,  was  referred  to.  We  think  that  this  objection 
to  the  deed  cannot  be  sustained.  Looking  to  the  192nd  section  apart  from  the 
197th,  a  deed  of  composition,  though  it  contains  no  cessio  bonorum,  comes  within 
the  words  in  the  192nd  section,  viz.,  a  deed  "relating  to  the  debts  or  liabilities  of  the 
debtor,  and  his  release  therefrom,  or  the  distribution,  inspection,  management,  and 
winding  up  of  his  estate,  or  any  of  such  matters." 

Whatever  doubts  may  have  formerly  existed  we  hold  this  point  to  be  now 
decided  by  the  recent  case  of  Clapham  v.  Atkinson  (4  B.  &  S.  722,  730),  in  the  Court 
of  Queen's  Bench  and  in  the  Exchequer  Chamber.  The  present  deed  is  not,  it  is  said, 
[420]  a  deed  of  composition  only,  but  it  does  not  at  all  purport  to  be  a  deed  of  assign- 
ment. It  is,  we  think,  a  deed  of  composition  and  inspection,  and  good  as  such  under 
the  192nd  section.  Then  do  the  provisions  of  the  197th  section,  taking  the  fact  to  be 
that  there  are  joint  and  separate  creditors  and  joint  and  separate  estates,  whilst  as  to 
the  composition  covenanted  to  be  paid  both  classes  of  creditors  are  placed  on  the  same 
footing,  render  the  deed  inoperative  against  non-executing  creditors  1  We  think  not. 
The  words  relied  on  in  the  197th  section  to  invalidate  the  deed  are  the  word  "  such  " 
in  the  commencement  of  that  section,  and  the  words  "all  parties  bound  thereby, 
shall,  in  all  matters  relating  to  the  estate  and  effects  of  such  debtor,  be  subject  to 
the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall  respectively  have  the  benefit 
of  and  be  liable  to  all  the  provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees 
had  been  appointed  creditors' assignees  under  such  bankruptcy,"  and  "the  creditors 
under  the  same  shall,  as  between  themselves  respectively,"  "have  the  same  rights 
with  respect  to  the  debtor  and  his  estate  and  eff"ects,  and  the  collection  and  recovery 
of  the  same  "  "  as  may  be  used  or  exercised  with  respect  to  the  bankrupt,  or  his  estate 
and  effects  in  bankruptcy."  Whatever  weight  there  might  be  in  the  objection  as 
applicable  to  a  deed  of  assignment  where  the  property  assigned  is  to  be  distributed, 
but  at  the  same  time  a  distribution  according  to  the  law  of  bankruptcy  as  applicable 
to  joint  and  separate  creditors  and  joint  and  separate  estates  is  excluded,  we  think 
that  it  does  not  invalidate  a  deed  of  composition  and  inspectorship  good  within  the 
192nd  section.  As  the  words  of  the  192nd  section  have  been  considered  as  applying 
to  several  classes  of  deeds,  viz.,  deeds  of  composition,  as  apart  from  deeds  of  assign- 
ment and  for  distribution,  we  think  the  words  in  the  part  of  the  197th  section  which 
[421]  we  have  been  considering  may  be  so  read  as  to  be  inapplicable  to  a  deed  of 
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composition,  however  they  may  apply  to  and  affect  a  deed  of  distribution.  We  were 
referred  by  Mr.  Butt  to  the  case  of  Ux  parte  Cockburn  (33  L.  J.  Bank.  17),  There  the 
point  was  mooted,  but  in  that  case  there  was  no  proof  of  the  existence  of  any  joint 
estate,  and  no  opportunity  was  afforded  of  deciding  the  point.  We  do  not  find  any 
expression  of  opinion  by  the  Lord  Chancellor  in  that  case  as  to  the  weight  of  the 
objection,  had  it  distinctly  arisen,  as  calls  upon  us  to  doubt  the  conclusion  at  which, 
in  the  present  case,  we  have  arrived. 

It  was  also  objected  that  the  deed  could  not  bind  the  non-assenting  creditors  unless 
the  requisite  majority  of  each  class,  viz.,  of  the  joint  creditors  and  of  the  separate 
creditors  of  each  debtor,  had  assented.  If  that  be  so,  we  think  the  allegation  in  the 
plea,  that  "a  majority,  &c.,  of  the  said  creditors  of  the  defendants,  and  each  of  them, 
assented,  &c.,"  is  a  sufficient  averment  of  such  assent. 

It  was  further  contended  by  the  plaintiffs,  though  not  very  strenuously,  that  the 
covenant  by  the  creditors  not  to  sue  was  unreasonable,  and  that  the  proviso  in  the 
deed  relating  to  the  revocation  of  the  letters  of  licence  by  the  committee  of  inspectors 
was  unreasonable,  and  that,  in  respect  of  these  matters,  the  deed  was  not  binding  on 
non-executing  creditors.  We  do  not  think  that  these  are  such  unreasonable  conditions 
as  would  avoid  the  deed. 

But  it  was  more  strenuously  contended  that  the  deed  in  question  could  not  be 
pleaded  in  bar — that  there  was  no  present  release,  but  at  most  a  covenant  to  release, 
at  or  after  the  time  when  18s.  in  the  pound  should  be  paid.  It  was  further  argued 
that  though  there  was  a  covenant  not  to  sue  and,  if  suit  instituted,  that  such  suit 
might  be  pleaded  as  a  discharge,  yet  that  it  was  not  a  covenant  not  [422]  to  sue  at 
all,  but  only  a  covenant  not  to  sue  for  a  limited  time,  and  that  such  a  covenant  could 
not  be  pleaded  in  bar.  Now  there  is  no  doubt  that  a  simple  covenant  not  to  sue  for 
a  limited  time  is  of  itself  only  subject  for  a  cross  action  if  broken,  and  not  pleadable 
in  bar.  But  here  there  is  an  express  provision,  that  during  this  limited  time  the  deed 
may  be  pleaded  in  bar,  and  we  think  that  if  the  plaintiff  had  in  fact  executed  such  a 
covenant  it  might  be  pleaded  in  bar  to  an  action  by  him.  This  being  the  case  he  is  in 
the  same  position  by  virtue  of  the  statute,  unless  this  or  some  other  covenant  in  the 
deed  is  so  unreasonable  that  the  assent  of  the  requisite  majority  cannot  bind  the 
minority.  In  Dell  v.  King  (2  H.  &  C.  84)  the  covenant  which  we  held  to  make  the 
deed  bad  was  so  framed  as  to  work  a  forfeiture  of  all  claim  against  the  debtor's  estate 
in  the  case  of  an  action  being  brought.  If  a  creditor  had  brought  an  action  with  the 
bona  fide  intention  of  contesting  the  validity  of  that  deed  or  of  proving  the  amount 
of  his  claim,  he  would,  if  the  deed  had  been  held  to  bind  him,  have  lost  not  only  his 
original  demand  but  also  all  claim  to  the  composition.  Now  here  the  case  is  different. 
The  creditor  may,  if  he  chooses,  bring  an  action  for  the  purpose  of  testing  the  validity 
of  the  deed,  and  by  so  doing  will  not  forfeit  his  right  to  the  composition.  A  covenant 
not  to  sue,  which,  though  differently  worded,  was  in  effect  the  same  as  this,  was 
contained  in  the  deed  in  Hidson  v.  Barclay,  the  decision  of  which  case  in  this  Court 
is  reported  3  H.  &  C.  9.  That  deed  has  now  been  held  good  by  the  Court  of 
Exchequer  Chamber  in  a  judgment  reversing  the  judgment  of  this  Court  (reported 
ante,  p.  361).  It  may  therefore  now  be  taken  that  a  covenant  not  to  sue  does  not 
make  the  deed  void  as  against  non-assenting  creditors,  and,  further  [423]  that,  if 
properly  worded  to  effect  that  purpose  as  this  one  is,  it  may  be  pleaded  in  bar. 

We  think,  therefore,  that  this  plea  is  good.  Besides  the  demurrer  to  the  plea, 
there  were  two  replications,  which  were  demurred  to.  The  5th  replication  only  states 
facts  for  the  purpose  of  raising  rather  more  distinctly  the  first  objection  to  the  plea, 
which  we  have  already  disposed  of.  The  6th  replication  alleges  that  an  affidavit 
distinguishing  the  joint  and  separate  debts  was  not  delivered  to  the  registrar.  The 
192nd  section  does  not  require  that  the  affidavit  to  be  delivered  shall  so  distinguish 
the  debts  ;  and  we  think  that  we  cannot  import  such  a  requirement  into  the  Act  as 
an  additional  condition  to  the  validity  of  the  deed. 

Our  judgment  will  therefore  be  for  the  defendant  on  all  the  demurrers. 

Judgment  for  the  defendant. 

Evans  and  Others  v.  Jones,  Byass  and  Others.  Nov.  16, 1864. — At  10  o'clock 
a.m.  on  the  3rd  December,  1862,  a  debtor  assigned  all  his  estate  and  effects  to 
the  plaintiffs,  in  trust  to  pay  rateably  all  debts  due  to  his  creditors,  "being  such 
persons  as  would  have  been  entitled  to  rank  as  creditors  in  bankruptcy  if  the 
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debtor  had  been  adjudicated  bankrupt  upon  a  petition  for  that  purpose  filed  on 
the  25th  November,  1862."  All  the  statutory  requirements  as  to  trust  deeds  for 
the  benefit  of  creditors  were  complied  with,  and  the  trustees  took  possession  of 
the  debtor's  estate  and  eflPects.  At  11.30  on  the  same  3rd  of  December,  the 
defendants  signed  judgment  in  an  action  against  the  debtor,  and  shortly  after- 
wards a  fi.  fa.  was  delivered  to  the  sheriff  under  which  he  took  in  execution  the 
debtor's  goods.  Held,  that  the  deed  was  not  fraudulent  under  the  13  Eliz.  c.  5, 
as  hindering  and  delaying  creditors,  since  the  execution  creditors  might  obtain 
under  it  a  composition  in  respect  of  the  costs  of  the  judgment. — Also  that  the 
trustees  were  entitled,  as  against  the  execution  creditors,  to  the  proceeds  of  the 
execution. 

[S.  C.  34  L.  J.  Ex.  25 ;  11  Jur.  (N.  S.)  784 ;  11  L.  T.  636.     Referred  to, 
Ellis  V.  Cross,  [1915]  2  K.  B.  656.] 

By  consent  and  order  of  a  Judge,  the  following  case  was  stated  for  the  opinion  of 
the  Court,  without  pleadings  : — 

On  the  19th  of  November,  1862,  a  writ  of  summons  was  issued  under  the  Bills  of 
Exchange  Act  against  William  Buss,  at  the  suit  of  the  defendants  as  holders  of  a  bill 
of  exchange  accepted  by  the  said  William  Buss  for  781.  19s.  4d. 

[424]  On  the  same  day  and  by  the  same  attornies,  another  writ  of  summons  under 
the  same  Act  was  issued  against  William  Buss,  at  the  suit  of  the  defendant  Byass,  as 
the  holder  of  a  bill  of  exchange  for  221.  17s.  5d.  accepted  by  the  said  William  Buss. 

Both  writs  were  served  on  the  20th  of  November,  1862,  and  the  plaintifis  in  both 
actions  signed  judgment  thereon  on  the  morning  of  the  3rd  of  December,  1862,  at 
11.30  a.m. 

On  the  same  morning,  at  10  a.m.,  William  Buss,  the  defendant  in  both  the  said 
actions,  in  pursuance  of  a  resolution  passed  at  a  meeting  of  his  creditors  held  on  the 
25th  of  November,  1862,  made  an  assignment  by  deed,  for  the  considerations  therein 
mentioned,  to  the  plaintiffs  as  trustees  for  the  benefit  of  the  creditors. 

The  deed  is  appended  to  and  forms  part  of  this  case.(a) 

(a)  The  deed  (so  far  as  material)  was  as  follows  : — 

"This  indenture,  made  on  the  3rd  of  December,  1862,  between  William  Buss,  of, 
&c.,  provision  merchant,  of  the  first  part ;  and  George  Evans,  of,  &c.,  Thomas  Keogh, 
of,  &c.,  and  Edmund  Phillips,  of,  &c.,  of  the  second  part ;  Nathaniel  Humphreys,  of 
the  third  part;  and  the  several  persons,  companies,  and  partnership  firms  whose  names 
and  seals  are  set  and  affixed  in  the  schedule  hereto  (being  respectively  creditors  of 
the  said  William  Buss),  and  all  other  the  creditors  of  the  said  William  Buss,  of  the 
fourth  part :  Whereas  the  said  William  Buss  has  for  some  time  past  carried  on  the 
business  of  a  provision  merchant  at  109  Upper  Thames  Street,  under  the  style  or 
firm  of  Buss  &  Leedham :  And  whereas  the  said  William  Buss,  being  indebted  to 
divers  persons  in  divers  sums  of  money,  he,  on  the  25th  of  November,  1862,  called  a 
meeting  of  his  creditors  at  which  meeting  it  was  resolved  by  all  the  creditors  of  the 
said  William  Buss  who  were  present  or  represented  at  such  meeting,  that  the  said 
William  Buss  should  execute  an  assignment  of  all  his  estate  and  effects,  to  be  wound 
up  and  administered  in  like  manner  (so  far  as  the  difference  in  circumstances  would 
admit)  as  the  same  would  be  wound  up  and  administered  in  bankruptcy  if  a  petition 
for  adjudication  were  filed  against  him  on  the  day  of  the  date  of  the  resolution  now 
in  recital ;  and  the  said  George  Evans,  Thomas  Keogh  and  Edmund  Phillips  should 
be  the  trustees  of  such  assignment,  and  Messrs.  Humphreys  the  managers ;  and  that 
the  said  assignment  should  contain  a  release  to  the  said  William  Buss,  and  should 
give  the  trustees  (to  be  used  at  their  discretion  absolutely)  all  such  rights,  powers 
and  authorities  as  under  the  bankrupt  laws  they  or  the  creditors  could  or  might,  with 
the  authority,  approbation,  or  consent  of  the  Court,  or  otherwise,  obtain  or  exercise 
in  bankruptcy,  or  such  of  them  as  would  be  obtained  or  exercised  under  an  assignment 
for  the  benefit  of  creditors,  including  power  to  grant  or  make  such  allowances  to  the 
said  William  Buss  as  might  be  made  in  bankruptcy ;  and  that  the  said  assignment 
should  be  registered  in  bankruptcy,  and  that  in  the  meantime  the  resolution  now  in 
recital  should  be  deemed  to  be  an  instrument  within  the  meaning  of  section  192  of 
the  Bankruptcy  Act,  1861,  and  should  be  registered  under  the  same,  if  considered 
expedient  by  the  trustees ;  and  that  the  signatures  of  the  creditors  to  the  said  resolution 
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[425]  The  deed  was  executed  by  William  Buss  and  the  trustees  and  Nathaniel 
Humphreys  (party  to  the  deed  of  the  third  part)  at  the  hour  of  10  in  the  morning  of 
the  3rd  of  December,  but  it  had  been  previously  assented  to,  and  was  afterwards 
executed,  by  a  majority  in  number  repre-[426]-senting  three-fourths  in  value  of  the 
creditors  of  William  Buss  whose  debts  amounted  to  101.  and  upwards,  but  not  by  the 
plaintiffs  in  either  of  the  above  actions ;  and  all  the  requirements  of  the  Bankruptcy 
Act,  1861,  with  respect  to  trust  deeds  for  the  benefit  of  creditors,  have  been  fulfilled 
with  respect  to  the  deed  within  the  time  limited  by  the  statute,  the  deed  being 
registered  on  the  24th  of  December,  1862. 

One  Charles  Hilton  had  been,  on  the  25th  of  November,  sent  to  take  possession 
of  the  stock  in  trade,  articles,  and  effects  of  William  Buss  by  and  on  behalf  of  the 
proposed  trustees  under  the  assignment,  in  contemplation  of  the  assignment  being 
executed.  Charles  Hilton  accordingly  took  possession  of  the  said  stock  in  trade, 
articles,  and  effects,  on  behalf  of  the  trustees ;  and  on  the  morning  of  the  3rd  of 
December,  after  the  execution  of.  the  assignment  by  the  several  parties  thereto  and 
before  the  judgment  was  signed,  was  instructed  to  hold  possession  on  behalf  of  the 
trustees. 

On  the  same  morning  of  the  3rd  of  December,  1862,  the  plaintiffs  attornies  in 
both  actions  issued  execution  therein  against  the  goods  and  effects  of  William  Buss, 
and  at  1 2  o'clock  at  noon  on  that  day  delivered  the  writs  of  fi.  fa.  to  the  sheriff  to  be 
executed,  and  immediately  afterwards  the  sheriff's  officer  went  to  the  warehouse  of 
William  Bjiss  and  produced  his  warrant  to  him.  The  said  Charles  Hilton  then 
informed  the  sheriff's  officer  that  he  was  in  possession  of  the  goods  and  effects  of 
W.  Buss  on  behalf  of  the  inspectors,  meaning  the  said  trustees ;  but  he  did  not 
produce  any  authority,  or  any  deed,  or  copy  of  deed,  when  asked  to  produce  the 
same.  The  said  Charles  Hilton  had  never  left  the  premises  since  he  took  possession 
as  aforesaid. 

The  sheriffs  officer  then  left  a  man  on  the  premises  on  his  behalf  under  these 
executions,  and  went  away. 

[427]  Hilton,  at  the  time  of  the  removal,  told  the  sheriflF  that  if  he  removed  the 
goods  he  would  do  so  at  his  peril ;  but  later  in  the  same  day  the  sheriff  removed  the 
goods  to  other  premises  for  sale. 

Written  notice  of  the  assignment  was,  after  the  seizure,  and  in  the  course  of  the 
same  day,  sent  on  behalf  of  the  said  trustees,  by  post,  to  the  attornies  of  the  plaintiffs 
in  both  the  above  actions,  and  was  received  by  them  the  next  day  (the  4th) ;  and  a 
like  notice  was  also,  after  the  seizure  and  removal,  sent  to  the  sheriff*,  who  was  required 
to  withdraw  from  possession  of  the  said  goods,  but  he  refused  to  do  so,  and  insisted 
on^etaining  possession.  Previously  to  this,  neither  the  defendants  nor  their  attornies 
had  any  notice  of  any  deed  having  been  executed  by  Buss. 

The  goods  were  afterwards,  on  the  morning  of  the  4th,  returned  to  Buss's  premises 
in  pursuance  of  an  arrangement  that  this  should  be  done,  and  that  the  trustees  should 

or  to  the  deed  to  be  prepared  in  pursuance  thereof,  should  be  without  prejudice  to 
their  rights  against  third  parties,  or  to  any  securities  they  might  hold  or  be  entitled 
to  the  benefit  of."  The  said  William  Buss  then  granted  and  assigned  the  whole  of 
his  estate  and  effects  (except  his  wearing  apparel)  to  the  above  named  trustees,  upon 
trust  to  collect  and  convert  the  same  into  money  ;  and  then  "  upon  trust  thereout  in 
the  first  place  to  pay  all  costs  and  expenses  of  such  collection,  &c.,  and  all  expenses 
incidental  to  any  meeting  of  creditors  held  as  preliminary  to  the  deed ;  and  in  the 
second  place  to  pay  all  costs  and  expenses  incidental  to  the  execution  of  the  trusts 
and  provisions  of  the  deed  ;  and  in  the  third  place  to  pay  and  discharge  rateably  and 
without  any  preference  or  priority  all  the  debts  due  and  owing  from  the  said  William 
Buss  to  the  said  creditors  (being  such  persons  as  would  have  been  entitled  to  rank  as 
creditors  in  bankruptcy  if  the  said  William  Buss  had  been  adjudicated  bankrupt  upon 
a  petition  for  that  purpose  filed  on  the  25th  of  November,  1862) :  and  it  was  thereby 
agreed  and  declared  that  if,  after  making  the  several  payments  aforesaid,  there  should 
remain  any  surplus  of  the  said  estate  and  eff"ects,  monies  and  premises,  the  said  trustees 
or  trustee  should  stand  possessed  of  such  surplus  upon  trust  for  the  said  William  Buss, 
his  heirs,  executors,  administrators  and  assigns  absolutely."  The  deed  contained  a 
release  and  discharge  of  William  Buss  from  all  demands,  claims,  and  debts  of  all  his 
creditors. 
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deposit  the  amount  of  the  levies  with  bankers  in  the  joint  names  of  the  attornies  for 
the  trustees  and  the  attornies  for  the  plaintiffs  in  both  the  above  actions,  to  abide  the 
event  of  this  case.     This  arrangement  was  carried  out. 

Some  of  the  creditors  of  the  said  Buss  held  bills  of  exchange,  as  securities  for  their 
debts,  at  the  time  of  the  execution  of  the  deed  by  Buss,  which  became  due  between 
the  25th  of  November  and  3rd  December,  1862.  The  amounts  of  the  debts  for  which 
such  bills  of  exchange  were  held  were  taken  into  account  in  estimating  of  three-fourths 
of  the  creditors  of  William  Buss  as  hereinbefore  mentioned. 

The  Court  is  to  have  the  power  of  drawing  inferences  of  facts. 

The  question  for  the  opinion  of  the  Court  is  whether  the  execution  creditors  are 
entitled,  as  against  the  trustees,  to  the  proceeds  of  the  goods  so  seized  by  the  sheriff, 
and  [428]  which  were  comprised  in  the  deed  of  assignment  hereinbefore  mentioned. 

If  the  Court  shall  be  of  opinion  in  the  negative,  judgment  shall  be  entered  up  for 
the  plaintiffs,  with  costs  of  suit,  and  the  sum  of  1251.  shall  be  given  up  to  the  plaintiffs, 
less  the  dividend  due  to  the  defendant  as  creditors  under  the  deed. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  judgment  of  non  pros,  with 
costs  of  defence,  shall  be  entered  up  for  the  defendant,  and  the  sum  of  1251.  shall  be 
given  up  to  the  defendants. 

If  the  Court  shall  be  of  opinion  that  the  said  execution  creditors  were  entitled  as 
against  the  said  trustees  to  part  of  the  proceeds  of  the  said  goods  so  seized  by  the 
said  sheriff,  judgment  of  non  pros,  with  costs  of  defence,  shall  be  entered  up  for  the 
defendants;  and  a  corresponding  part  of  the  sum  of  1251.  shall  be  given  up  to  the 
defendants,  the  residue  thereof  being  given  up  to  the  plaintiffs. 

Hannen  (Lord  with  him),  for  the  plaintiffs.  The  execution  creditors  are  not 
entitled,  as  against  the  trustees  under  the  deed,  to  the  proceeds  of  the  goods  seized 
by  the  sheriff.  The  deed  contains  an  absolute  assignment  to  the  trustees  of  all  the 
debtor's  property  for  the  benefit  of  his  creditors ;  and  the  onus  is  on  the  defendants 
to  displace  the  common  law  operation  of  that  deed.  The  defendants  will  probably 
rely  on  the  cases  of  Begina  v.  Edwards  (9  Exch.  32,  in  error,  id.  628)  and  Wright  v. 
Mills  (4  H.  &  N.  488),  and  contend  that,  as  the  judgment  was  signed  and  execution 
issued  on  the  same  day  that  the  deed  was  executed,  the  execution  takes  precedence 
of  the  deed.  But  those  authorities  are  inapplicable.  Begina  v.  Edwards  was  the  case 
of  an  execution  under  a  writ  of  extent,  which  [429]  takes  effect  upon  the  day  of  its 
teste  and  is  in  operation  from  the  earliest  to  the  latest  minute  of  the  day  :  and  as  a 
judicial  act  takes  precedence  of  an  act  of  a  party,  it  was  held  that  the  title  of  the 
Crown  prevailed  over  that  of  the  assignees  of  the  bankrupt.  But  by  the  16th  section 
of  the  Statute  of  Frauds,  a  writ  of  fi.  fa.  only  binds  the  goods  of  the  execution  debtor 
from  the  time  of  the  delivery  of  the  writ  to  the  sheriff  to  be  executed.  Wright  v. 
Mills  (^H.  &  N.  488)  proceeded  on  the  ground  that  judicial  acts  are  to  be  considered 
as  taking  place  at  the  earliest  period  of  the  day  on  which  they  are  done.  The  delivery 
of  a  writ  of  fi.  fa.  to  the  sheriff  is  not  a  judicial  act,  but  an  act  of  the  party.  By  the 
1st  section  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  "No 
writ  of  fi.  fa.,  or  other  writ  of  execution,  &c.  against  the  goods  of  a  debtor,  shall 
prejudice  the  title  to  such  goods  acquired  by  any  person  bona  fide  and  for  a  valuable 
consideration  before  the  actual  seizure,"  provided  he  had  no  notice  of  the  writ.  Here 
the  trustees  were  in  possession  of  the  goods  under  such  a  title.  The  only  restraint 
upon  the  property  passing  is  that  imposed  by  the  17  &  18  Vict.  c.  36,  s.  1,  which 
requires  bills  of  sale  to  be  registered  within  twenty-one  days.  Therefore,  if  the 
requisites  of  that  Act  are  complied  with,  or  the  case  is  not  within  it,  the  title  of  the 
plaintiffs  must  prevail.  This  case  is  not  within  that  Act,  for  the  7th  section  provides 
that  the  expression  "bill  of  sale"  shall  not  include  "assignments  for  the  benefit  of 
creditors."     This  deed  is  not  fraudulent  but  operates  at  common  law. 

The  Court  then  called  on 

Hayes,  Serjt.,  for  the  defendants.  The  deed  is  fraudulent  and  void,  as  against 
the  defendants,  under  the  13  Eliz.  c.  5.  By  its  terms  the  defendants  are  excluded 
from  equal  benefit  [430]  with  the  other  creditors.  The  defendants  are  judgment 
creditors,  and  by  the  12  &  13  Vict.  c.  106,  c.  181,  they  might,  in  bankruptcy,  prove 
for  the  cost  of  the  judgment  although  not  taxed  at  the  time  of  the  bankruptcy.  The 
judgment  was  signed  on  the  same  day  the  deed  was  executed,  but  the  signing  of 
the  judgment  being  a  judicial  act  relates  to  the  earliest  moment  of  the  day,  and  the 
judgment  takes  precedence  of  the  assignment.     But  under  this  deed  the  defendants 
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cannot  obtain  any  part  of  their  costs,  for  the  estate  is  to  be  administered  as  it  would 
in  bankruptcy  if  a  petition  for  adjudication  were  filed  against  the  debtor  on  the  25th 
of  November,  1862,  at  which  time  the  defendants  were  not  creditors  for  costs.  It 
is  conceded  that  if  the  defendants  could  obtain  under  this  deed  equal  benefit  with 
all  other  creditors,  it  would  not  be  fraudulent  within  the  13  Eliz.  c.  5,  though  made 
with  intent  to  defeat  the  execution  :  Pickstock  v.  Lyster  (3  M.  &  Sel.  371).  But  a 
deed  which  creditors  may  justly  object  to  execute  is  a  deed  which  delays  and  hinders 
creditors,  within  the  13  Eliz.  c.  5:  Owen  v.  Body  (5  A.  &  E.  28).  [Pollock,  C.  B. 
That  case  only  proves  that  if  a  deed  contains  terms  to  which  creditors  are  not  bound 
to  submit,  it  is  not  valid  against  those  who  do  not  execute  it  But  here  the  question 
arises  under  a  statute  which  says  that  a  deed,  executed  by  the  requisite  majority, 
shall  be  binding  on  all  the  creditors.]  Owen  v.  Body  (5  A.  &  E.  28)  was  reviewed 
in  Janes  v.  Whitehread  (11  C.  B.  406),  and  Maule,  J.,  said  that  it  laid  down  a  sound 
and  reasonable  rule. 

Hannen,  in  reply.  A  deed  is  not  void  under  the  13  Eliz.  c.  5,  unless  it  is  fraudu- 
lent ;  and  the  question  of  fraud  or  no  fraud  is  one  for  the  consideration  of  the  jury : 
Tvnjne's  case  (3  Rep.  80),  1  Smith's  Lead.  Cas.  13,  5th  ed.  A  mere  mistake  [431] 
will  not  render  the  deed  void.  There  is  no  suggestion  of  a  fraudulent  intention  to 
exclude  any  creditor,  and  it  is  not  a  voluntary  deed,  because  the  assignment  was 
made  for  a  valuable  consideration,  viz.,  the  release  by  each  creditor  of  a  portion  of 
his  debt.  Then  does  the  deed  exclude  any  creditor  ?  The  defendants  have  miscon- 
ceived its  operation.  It  recites  that  the  debtor  called  a  meeting  of  his  creditors, 
at  which  it  was  resolved  that  he  should  execute  an  assignment  of  all  his  estate  and 
effects,  to  be  wound  up  and  administered  in  like  manner  as  the  same  would  be  wound 
up  and  administered  in  bankruptcy  if  a  petition  for  adjudication  in  bankruptcy  were 
filed  against  him  on  the  day  of  the  date  of  the  resolution.  The  deed  then  conveys 
the  debtor's  property  to  trustees  to  discharge,  rateably  and  without  any  preference 
or  priority,  all  the  debts  due  and  owing  to  such  persons  as  would  have  been  entitled 
to  rank  as  creditors  in  bankruptcy,  not,  as  suggested,  if  the  debtor  had  been  adjudi- 
cated bankrupt  upon  the  25th  of  November,  1862,  but  if  he  had  been  adjudicated 
bankrupt  upon  a  petition  filed  upon  the  25th  November,  1862.  The  defendants 
were  persons  entitled  to  rank  as  creditors  in  bankruptcy  if  a  petition  had  been  filed 
on  that  day,  and  the  legal  consequence  attached  to  that  position  is  that  by  the  181st 
section  of  the  12  &  13  Vict.  c.  106,  they  are  entitled  to  prove  for  the  costs  of  the 
judgment. 

Pollock,  C.  B.  The  question  is,  whether  the  execution  creditors  are  entitled,  as 
against  the  trustees,  to  the  proceeds  of  the  goods  sold  by  the  sheriff.  We  are  all  of 
opinion  that  the  execution  creditors  are  not  entitled.  It  is  clear  that  the  deed  is  not 
void  under  the  13  Eliz.  c.  5;  and,  as  the  case  states  that  all  the  requirements  of  the 
Bankruptcy  Act,  1861,  have  been  complied  with,  it  is  a  [432]  good  deed  under  that 
Act.  There  is  no  foundation  for  the  argument  that  all  the  creditors  have  not  equal 
benefit  under  it.     Our  judgment  will  therefore  be  for  the  plaintiffs. 

Bramwell,  B.  I  am  of  the  same  opinion.  This  deed  is  effectual  to  pass  the 
property  to  the  trustees,  unless  it  is  void  under  the  13  Eliz.  c.  5.  In  order  to  avoid 
a  deed  under  that  statute  I  do  not  say  that  an  actual  dishonest  intention  is  necessary, 
though  I  am  by  no  means  sure  it  is  not ;  but  there  must  be  some  real  fraud,  for 
instance,  saying  one  thing  and  meaning  another.  This  deed  was  made  in  pursuance 
of  an  honest  resolution  of  the  creditors,  and  there  is  no  pretence  for  saying  that  it  is 
fraudulent. 

Channell,  B.  I  am  also  of  opinion  that  our  judgment  must  be  for  the  plaintiffs. 
I  think  that  this  deed  is  not  void  under  the  statute  of  Elizabeth. 

It  is  argued  that  by  the  terihs  of  the  deed  the  judgment  creditors  cannot  obtain 
any  composition  in  respect  of  their  costs,  whereas  in  bankruptcy  they  might  prove 
for  the  costs  under  the  181st  section  of  the  12  &  13  Vict.  c.  106.  If,  however,  but 
for  the  words  in  the  deed  which  are  objected  to,  the  judgment  creditors  would  have 
had  a  right  to  treat  their  costs  as  a  debt,  and  to  receive  a  composition  in  respect  of 
that  debt,  these  words  do  not,  I  think,  take  away  the  right. 

PiGOTT,  B.  I  concur  in  opinion.  I  think  my  brother  Hayes  has  misconstrued 
the  clause  in  the  deed.  The  effect  of  it  is  that  the  execution  creditors  are  in  the 
position  of  persons  who  would  have  been  entitled  to  prove  if  the  debtor  had  been 
adjudicated  bankrupt  upon  a  petition  filed  on  the  25th  November,  1862;  and,  if  they 
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could  have  proved  for  [433]  these  costs  in  btinkruptcy,  they  are  entitled  under  the 
deed  to  receive  a  composition  in  respect  of  them.     I  see  no  contrivance  to-hinder  and 
delay  creditors,  and  I  think  the  deed  is  not  void  under  the  statute  of  Elizabeth. 
Judgment  for  the  plaintifis. 

Baersalman  v.  Langlands.  Nov.  15,  1864. — A  judgment  debtor  arrested  on  a 
ca.  sa.,  after  execution  by  him  of  a  valid  deed  of  assignment  under  the  Bankruptcy 
Act,  1861,  but  before  the  expiration  of  the  time  limited  for  registration  of  the  deed, 
is,  upon  its.  registration,  entitled  to  be  discharged  out  of  custody. 

[S.  C.  34  L.  J.  Ex.  3.     Adopted,  Rogers  v.  Roberts,  1866,  L.  R.  2  Ex.  36 ; 
4  H.  &  C.  611.     See  Marks  v.  Hall,  1866,  L.  R.  2  Q.  B.  32.] 

This  was  an  action  against  the  acceptor  of  a  bill  of  exchange  for  211.  2s. 

Judgment  was  signed  on  the  6th  of  October,  1864,  and  on  the  same  day  the 
defendant  executed  a  deed  of  assignment  of  all  his  estate  and  effects  to  a  trustee  for 
the  benefit  of  his  creditors.  The  deed  was  a  valid  deed  under  the  192nd  section  of 
the  Bankruptcy  Act,  1861.  On  the  17th  of  October  a  writ  of  ca.  sa.  was  issued  under 
which  the  defendant  was  taken  in  execution  on  the  18th.  On  the  29th  of  October 
the  deed  of  assignment  was  duly  registered,  pursuant  to  the  194th  section,  and  a 
certificate  of  the  registration  was  delivered  to  the  defendant.  On  the  3 1st,  notice  of 
registration  was  given  to  the  plaintiff's  attorney. 

A  summons  had  been  taken  out  at  Chambers,  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  dischai-ged  out  of  custody,  on  the  ground  that  the 
deed  had  been  duly  registered  pursuant  to  the  194th  section  of  the  Bankruptcy  Act, 
1861,  and  was  binding  on  the  plaintiff,  as  one  of  the  creditors  of  the  defendant.  The 
summons  was  heard  before  Martin,  B.,  who  refused  to  make  an  order. 

Grantham  moved  (November  7th)  to  discharge  the  defendant  out  of  custody  on 
the  same  grounds. 

[434]  Philbrick  shewed  cause  in  the  first  instance.  The  defendant,  having  been 
lawfully  taken  in  execution,  is  not  entitled  to  be  discharged  out  of  custody,  unless 
there  is  some  statute  which  requires  the  Court  to  discharge  him.  The  defendant 
relies  on  the  i98th  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  which 
provides  that  after  notice  of  the  filing  and  registration  of  such  deed,  no  process  against 
the  debtor's  property  or  person  "  shall  be  available  "  without  leave  of  the  Court.  Here 
the  process  was  executed  before  the  deed  was  registered.  In  a  case  of  Ex  parte  Chaundy 
(Court  of  Bankruptcy,  Dec.  6,  1861)  Holroyd,  Commissioner  in  bankruptcy,  held  that 
the  words  of  the  198th  section  "shall  not  be  available"  meant  available  for  caption, 
not  for  detention ;  and  that  a  debtor  who  was  arrested  under  a  ca.  sa.  before  the 
execution  of  a  deed  of  assignment  was  not,  after  its  registration,  entitled  to  be  dis- 
charged out  of  custody  under  that  section.  [Pollock,  C.  B.  Suppose  the  debtor's 
goods  had  been  seized  and  sold  under  a  writ  of  fi.  fa.  before  the  registration  of  the 
deed,  would  his  creditors  after  registration  be  entitled  to  claim  the  proceeds  1]  An 
execution  levied  by  seizure  before  an  act  of  bankruptcy  is  not  invalidated  by  a 
subsequent  act  of  bankruptcy  and  notice  thereof  before  sale :  Edwards  v.  Scarsbrook 
(3  B.  &  S.  280).  By  the  197th  section,  after  registration  of  the  deed,  the  defendant 
was  in  the  .same  position  as  if  he  had  been  adjudged  bankrupt,  and  as  the  198th  section 
declares  that  the  certificate  of  registration  "shall  be  available  to  the  debtor  for  all 
purposes  as  a  protection  in  bankruptcy,"  the  proper  course  is  for  him  to  apply  to 
the  Court  of  Bankruptcy  for  his  release,  under  the  112th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106).  There  is  a  decision  of  Holroyd, 
Commissioner,  to  that  effect,  in  a  case  of  Ex  part6  Windsw  (Court  of  Bankruptcy, 
Dec.  12,  1862). 

[435]  Grantham,  in  support  of  the  rule.  The  197th  and  198th  sections  of  the 
Bankruptcy  Act,  1861,  are  relied  on.  In  Ex  parte  Chaundy  the  debtor  was  taken  in 
execution  before  he  executed  the  deed.  Here  the  deed  was  executed  before  the 
debtor  was  taken  in  execution ;  and  the  gist  of  the  arrangement  is  a  valid  deed,  not 
its  registration.  If  the  deed  is  void  a  certificate  of  its  registration  affords  no  protec- 
tion :  Ilderton  v.  Jetvell  (14  C.  B.  N.  S.  665).  The  law  allows  twenty-eight  days  for 
registration  of  the  deed ;  therefore  during  that  time  no  laches  can  be  imputed  to  the 
debtor ;  and  the  registration,  when  complete,  has  a  retrospective  operation  from  the 
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time  of  the  execution  of  the  deed.  It  is  a  frdud  on  the  law  for  a  creditor  to  arrest 
a  debtor  after  his  execution  of  a  valid  deed  of  assignment.  Under  the  197th  section, 
if  the  debtor  is  in  the  same  position  as  if  he  had  been  adjudged  bankrupt,  the  creditors 
are  in  the  same  position  as  if  they  had  proved  their  debts ;  and  in  a  case  of  In  re 
Eaton  (Court  of  Bankruptcy,  March  24,  1864),  Holroyd,  Commissioner,  held  that  a 
detaining  creditor  who  has  proved  his  debt  has  no  right  to  hold  a  bankrupt  in  custody. 
In  Ex  parte  Brooks  (33  L.  J.  Bank.  41)  Lord  Westbury,  C,  said  that  the  Court  ought 
not  to  aid  a  creditor  in  a  case  like  this.  The  word  "process,"  in  the  198th  section, 
means  •'  proceeding  to  enforce  the  object  of  the  writ,"  and  therefore  the  detention 
of  the  debtor  in  gaol  is  part  of  the  process. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — This  was  a  motion  to  discharge  the  defendant  out  of 
custody  under  the  following  circumstances : — The  defendant  had  executed  a  valid 
deed  of  composition  under  the  192nd  section  of  the  Bankruptcy  [436]  Act,  1861,  and 
on  the  same  day  judgment  was  signed  in  an  action  against  him  at  the  suit  of  the 
plaintifl".  Within  the  time  appointed  by  the  Act  for  the  registration  of  the  deed  the 
defendant  was  taken  in  execution  under  a  capias  ad  satisfaciendum  issued  on  the 
judgment.  Whilst  the  defendant  remained  in  custody  under  the  writ  the  deed  was 
duly  registered.  It  was  not  disputed  that  if  the  deed  had  been  registered  before  the 
writ  issued,  the  defendant  would  have  been  protected  from  process. 

We  are  of  opinion  that,  under  the  language  of  the  198th  section,  the  defendant 
is  entitled  to  be  discharged.  That  section  says  that  after  notice  of  the  filing  and 
registration  of  such  deed,  no  execution  or  other  process  against  the  property  or 
person  of  the  debtor  "  shall  be  available  to  any  creditor,"  without  leave  of  the  Court ; 
and  that  a  certificate  of  the  filing  and  registration  of  such  deed  "  shall  be  available 
to  the  debtor  for  all  purposes  as  a  protection  in  bankruptcy."  If  the  defendant  is 
detained  in  custody  under  the  writ,  process  will  be  available  against  his  person,  and 
as  the  statute  expressly  says  that  it  shall  not,  and  that  a  certificate  of  the  filing  and 
registration  of  such  deed  shall  be  available  as  a  protection  in  bankruptcy,  the  defen- 
dant is  entitled  to  be  discharged  out  of  custody. 

Rule  absolute. 

[437]  Price  and  Another  v.  Kirkham,  Pool  (Deceased),  Appleby  (Deceased), 
AND  Bullock.  Nov.  11,  1864. — The  defendants  were  sureties  for  repayment, 
by  weekly  instalments,  of  money  borrowed  by  P.  of  a  loan  Society.  One  of  the 
rules  of  the  Society  provided  "  that  if  any  member  becomes  more  than  four  weeks' 
payments  in  arrear,  the  committee  immediately  inform  the  sureties  of  the  same, 
and  have  power  to  institute  legal  proceedings  against  them."  P.  died  being 
more  than  four  weeks'  payment  in  arrear,  but  no  application  was  made  to  his 
sureties  until  two  years  afterwards.  Held,  that  the  rule  was  no  part  of  the 
contract  between  the  Society  and  the  sureties,  and  that  the  omission  to  give 
notice  in  pursuance  of  it  did  not  afford  an  equitable  defence  to  an  action  against 
the  sureties. 

[S.  C.  34  L.  J.  Ex.  35 ;  11  L.  T.  314.] 

Declaration  on  bond,  conditioned  for  payment  by  the  defendants  to  the  plaintiff 
of  501.  on  the  1st  day  of  January,  1857.  Breach:  non-payment.  There  was  also  a 
count  on  a  promissory  note  for  the  same  amount,  payable  on  demand. 

Plea.  For  defence  on  equitable  grounds  the  defendants  say,  that  the  said  bond 
was  made  and  entered  into  by  the  defendants  solely  as  sureties  of  and  for  one 
William  Pool  in  his  lifetime,  now  deceased,  (that  is  to  say)  to  secure  the  due  payment 
by  the  said  William  Pool  to  a  certain  loan  Society,  whereof  the  plaintiffs  were  then 
respectively  the  treasurer  and  secretary,  of  a  certain  sum  of  money,  to  wit,  501.,  by 
certain  weekly  instalments,  to  wit,  by  instalments  of  5s.  per  week ;  and  the  said  bond 
was  made  and  entered  into  by  the  defendants  upon  the  terms  and  conditions  that  the 
defendants  should  only  be  liable  upon  or  in  respect  of  such  bond  to  the  extent  of  any 
deficiency  in  the  amount  of  the  payments  to  be  so  m.ade  by  the  said  William  Pool, 
and  that  in  the  event  of  the  said  William  Pool  becoming  more  than  four  weeks'  pay- 
ments in  arrear,  the  committee  (whereof  the  plaintiffs  were  then  and  during  all  the 
time  herein  mentioned  members)  should  immediately  inform  the  defendants  of  the 
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same  ;  and  it  was  always  material  and  important  to  the  defendants  that  the  said  terms 
and  conditions  should  be  observed  and  performed  by  the  plaintiffs ;  of  all  which  the 
plaintiffs,  at  the  time  of  the  making  of  the  said  bond,  and  always  had  notice.  And 
the  said  [438]  William  Pool  afterwards  became  and  remained  more  than  four  weeks' 
payments  in  arrear :  Yet  the  committee  did  not,  nor  did  the  plaintiffs,  nor  did  any 
person  or  persons  whomsoever,  inform  the  defendants  of  the  same  immediately,  nor 
until  after  the  expiration  of  a  very  great  and  unreasonable  time,  nor  until  after  the 
death  of  the  said  William  Pool,  and  after  the  death  one  William  Appleby,  a  co-surety 
with  the  defendants  to  the  plaintiffs  in  respect  of  the  matters  aforesaid ;  and  the 
defendants,  during  all  that  time,  remained  and  were  whollj'^  uninformed  and  ignorant 
of  the  said  William  Pool  having  become  in  arrear ;  whereby  not  only  was  the  risk  of 
the  defendants  as  such  sureties  materially,  unduly  and  improperly  increased,  but  also 
thereby  the  defendants  were  precluded  from  enforcing  or  procuring  the  payment  of 
the  said  respective  monies  by  the  said  William  Pool  and  were  and  are  otherwise 
damnified. 

Issue  thereon. 

At  the  trialj  before  Martin,  B.,  at  the  London  ■  Sittings  after  last  Trinity  Terra, 
the  following  facts  appeared  : — The  plaintiffs  were  the  manager  and  secretary  of  a  loan 
Society,  called  "  The  Derby  and  Derbyshire  Mutual  Loan  and  Investment  Society." 
In  November,  1856,  the  defendant  Pool  became  a  member  of  the  Society,  and  obtained 
a  loan  of  501.,  repayable  by  weekly  instalments  of  5s.  On  that  occasion  he  executed 
the  bond  and  made  the  promissory  note  declared  on,  together  with  the  defendants 
Kirkhara,  Appleby  and  Bullock,  who  were  his  sureties.  Pool,  the  principal  debtor, 
died  in  1859,  and  at  the  time  of  his  death  more  than  four  weeks'  payments  were  in 
arrear.  No  application  for  payment  was  made  to  the  defendants  Kirkham  and 
Bullock  until  the  year  1862,  and  after  the  death  of  Appleby,  the  other  surety.  The 
present  action  was  commenced  in  October,  1862,  to  recover  the  sum  of  231.,  being  the 
balance  due  upon  the  bond. 

[439]  The  defendants  relied  on  the  following  rule  of  the  Society  : — "  11.  The  com- 
mittee meet  once  in  every  month,  or  as  often  as  is  necessary,  at  the  place  where  the 
subscription  meetings  of  this  Society  are  held.  ...  If  any  member  who  has  had  his 
share  advanced,  becomes  more  than  four  weeks'  payments  in  arrear,  they  immediately 
inform  the  sureties  of  the  same,  and  have  power  to  institute  legal  proceedings 
against  them." 

It  was  submitted,  on  behalf  of  the  defendants,  that  the  plea  was  proved;  and 
Watts  V.  Shuttleworth  (5  H.  &  N.  235)  was  cited.  The  learned  Judge  was  of  opinion 
that  the  facts  afforded  no  defence  to  the  action,  and  he  directed  a  verdict  for  the 
plaintiffs,  reserving  leave  to  the  defendants  to  move  to  enter  the  verdict  for  them. 

Field,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on  the  ground  that 
the  facts  disclosed  an  equitable  defence ;  against  which 

Hayes,  Serjt.,  and  Mellor  now  shewed  cause.  The  facts  proved  afford  no  defence 
to  the  action  either  at  law  or  in  equity.  The  rules  of  the  Society  constitute  an 
agreement  of  the  members  inter  se ;  but  the  sureties  who  are  not  members  cannot 
avail  themselves  of  them.  [Bramwell,  B.  Whether  or  no  the  principal  debtor  has 
a  right  to  complain  that  the  Society  has  not  instituted  legal  proceedings,  the  sureties 
certainly  cannot.  Pollock,  C.  B.  Is  there  any  case  of  a  promissory  note  payable  by 
instalments  in  which  it  has  been  held  that  in  equity  the  sureties  were  discharged  by 
the  neglect  of  the  holder  to  inform  them  of  the  default  of  their  principal  in  paying 
the  instalments'?]  It  is  clear  that  the  holder  might  wait  until  all  the  instalments 
were  due,  and  then  sue  the  sureties  for  the  whole.  Could  a  surety  for  payment  of 
rent  set  up  as  a  [440]  defence  that  a  year  before  the  lessee  committed  a  forfeiture 
by  not  paying  the  rentl  In  order  to  discharge  a  surety  there  must  be  some  act 
injurious  to  him  or  inconsistent  with  his  rights,  or  the  omission  to  do  some  act  by 
which  he  is  prejudiced.  The  rules  of  the  Society  do  not  constitute  an  agreement 
by  which  the  sureties  can  vary  the  contract :  Brovm  v.  Langley  (4  Man,  &  G.  4:66) ; 
they  are  merely  a  declaration  of  the  course  of  business  of  the  Society.  In  Watts  v. 
Shuttleworth  (5  H.  &  N.  235)  it  was  part  of  the  contract  that  the  principal  should 
insure,  and  by  his  neglect  to  do  so  the  position  of  the  surety  was  altered,  inasmuch 
as  he  was  made  responsible  for  an  uninsured  principal  in  lieu  of  an  insured  one. 
Here  the  sureties  are  in  no  way  prejudiced,  but  the  plaintiffs  have  granted  them  an 
indulgence  instead  of  enforcing  immediate  payment.     [Pigott,  B.,  referred  to  Gordon 
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V.  Rae  (8  E.  &  B.  1065).    Channell,  B.    In  cases  where  the  surety  has  been  discharged 
something  has  been  done  beyond  the  contract.] 

L.  Kelly  (Field  with  him),  in  support  of  the  rule.  The  plea  affords  a  good 
equitable  defence.  The  11th  rule  regulates  the  rights  and  liabilities  not  only  of  the 
members  but  also  of  their  sureties.  One  object  was  to  protect  the  sureties  by  requiring 
immediate  notice  to  them  when  their  principal  was  in  arrear.  That  is  part  of  the 
contract,  and  upon  the  faith  of  it  the  sureties  entered  into  their  engagement. 
[Pollock,  C.  B.  Is  there  any  case  which  says  that  a  creditor,  having  a  surety,  is 
bound  to  put  in  force  all  his  power  against  the  principal  debtor  1]  This  case  is  within 
the  principle  of  the  decision  in  Pooley  v.  Harradine  (7  E,  &  B.  431).  Although  the 
contract  cannot  be  varied  by  the  rule,  yet  an  equity  arose  from  the  relation  of  surety 
and  principal  [441]  between  the  defendants  and  the  plaintiffs  which  entitled  the 
defendants  to  immediate  notice  of  the  default  of  their  principal.  Pooley  v.  HarradvM 
was  affirmed  by  the  Court  of  Exchequer  Chamber  in  Greenough  v.  McClelland  (2  E.  &  E. 
424).  The  defendants  are  greatly  prejudiced  by  the  plaintiffs'  neglect  to  give  notice; 
for  in  the  meantime  their  principal  and  co-surety  have  died. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged. 
The  general  rule  of  law  where  a  person  is  surety  for  the  debt  of  another  is  this — 
that  though  the  creditor  may  be  entitled,  after  a  certain  period,  to  make  a  demand 
and  enforce  payment  of  the  debt,  he  is  not  bound  to  do  so ;  and  provided  he  does 
not  preclude  himself  from  proceeding  against  the  principal,  he  may  abstain  from 
enforcing  any  right  which  he  possesses.  If  the  creditor  has  voluntarily  placed  himself 
in  such  a  position  that  he  cannot  sue  the  principal,  he  thereby  discharges  the  surety. 
But  mere  delay  on  the  part  of  the  creditor,  unaccompanied  by  any  valid  contract  with 
the  principal,  will  not  discharge  the  surety.  No  case  has  been  cited  countervailing 
that  doctrine,  and  therefore  the  rule  ought  to  be  discharged. 

Br  AM  WELL,  B.  I  am  of  the  same  opinion.  It  is  said  that  it  was  part  of  the 
contract  that  if  the  principal  was  more  than  four  weeks'  payment  in  arrear  the  plaintiffs 
should  inform  the  sureties.  But,  in  my  opinion,  the  rule  is  a  mere  statement  of  the 
duty  of  the  committee,  and  is  not  obligatory  on  them  as  between  the  Society  and  the 
sureties. 

Channell,  B.  I  am  of  the  same  opinion.  I  do  not  dispute  the  doctrine  laid 
down  in  Pooley  v.  Harradine,  that  [442]  although  evidence  is  not  admissible  for  the 
purpose  of  shewing  that  a  party  who  is  apparently  on  the  face  of  a  contract  a  principal 
debtor,  is  in  fact  a  surety  only,  yet  equities  may  arise  dehors  the  contract  from  the 
relation  of  principal  and  surety  inter  se,  if  known  to  the  creditor,  and  of  which  a 
surety  may  avail  himself  by  way  of  equitable  defence.  But  in  order  to  discharge 
a  surety  there  must  be  a  contract  between  the  creditor  and  principal  debtor  which 
interferes  with  the  rights  and  remedy  of  the  surety  against  the  principal.  Here  the 
defendants  do  not  set  up  any  binding  contract  between  the  plaintiffs  and  the  principal 
debtor,  but  only  attempt  to  shew  that  there  was  a  contract  with  the  sureties  that  they 
should  not  be  liable  unless  notice  was  immediately  given  to  them  when  the  principal 
was  more  than  four  weeks  in  arrear.     I  do  not  think  there  was  any  such  contract. 

PiGOTT,  B.     I  am  of  the  same  opinion.  • 

Rule  discharged.  ■  y! 

..;.i..'  ,i..;.  A.  )  . 
i'  J!  1-  -.JvTTT  ,\i  If. .'<■)..--.'(. I. «..  (f,.  1,.^  ..;.-i'r  f.;,,  r>f>..  i^j  ')  \  '-''I'li. 
Ex  PARTE  Glaysher;  In  RE  Maitt.and  AND  Glaysher.  Nov.  25, 1864.— Where 
parties  to  a  deed  covenant  to  refer  disputes  which  may  arise  to  arbitrators  to  be 
chosen  by  them,  and  on  disputes  arising  appoint  arbitrators,  the  submission  is 
by  parol,  and  therefore  cannot  be  made  a  rule  of  Court  under  the  1 7th  section 
of  the  Common  Law  Procedure  Act,  1854.      ..,. ;,;,  ^     .  ,!♦,,.?,»,*>-•,. ,.«r t 

[S.  C.  34  L.  J.  Ex.  41  ;  10  Jur.  (N.  S.)  1208;  13  W.  R.  165 ;  11  L.  T.  538. 
See  Re  Willcox  and  Storkey,  1866,  L.  R.  2  Q.  B.  671.] 

In  September,  1860,  one  F.  Maitland,  by  lease,  under  seal,  demised  to  one 
J.  Glaysher  a  farm  and  lands,  at  a  certain  rent,  for  a  term  of  eleven  years  determinable 
at  the  end  of  the  first  four  years  by  six  months'  notice  in  writing. 

The  lease  contained  a  covenant  (so  far  as  material)  as  [443]  follows : — That  the 
said  J.  Glaysher,  his  executors  and  administrators  shall  be  paid  and  allowed  by  the 
said  F.  Maitland,  his  heirs  or  assigns,  at  the  end  or  expiration   or  other  sooner 
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determination  of  this  lease,  for  all  the  fixtures  in  and  upon  the  said  farm  house  and 
buildings  which  have  been  valued  to  him  on  taking  possession,  and  also  for  the  dung 
made  during  the  last  year  of  the  tenancy ;  for  all  fallows ;  .  .  .  such  valuation  to  be 
made  by  two  indifferent  persons  to  be  chosen  for  that  purpose,  one  by  the  said 
F.  Maitland,  his  heirs  and  assigns,  and  the  other  by  the  said  J.  Glaysher,  his 
executors  and  administrators;  and  in  case  of  their  disagreement  in  the  amount 
thereof,  then  by  a  third  person  to  be  chosen  by  the  two  former  previous  to  their 
entering  upon  such  valuation,  whose  decision  shall  be  final  and  conclusive. 

The  tenancy  was  determined  on  the  29th  of  September,  1864,  and  F.  Maitland 
thereupon  .appointed  E.  Drawbridge,  valuer,  and  J.  Glaysher  appointed  C.  Marchant, 
valuer,  to  make  the  valuation  according  to  the  covenant,  and  they  did,  previously  to 
their  entering  upon  the  said  valuation,  choose  J.  Nash  to  make  the  valuation  in  case 
of  their  disagreement.  E.  Drawbridge  and  C' Marchant  disagreed  in  the  amount  of 
the  valuation,  and  thereupon  the  valuation  was  referred  to  J.  Nash,  who  made  his 
award  in  favour  of  J.  Glaysher,  but  omitted  certain  items  of  the  valuation. 

Beresford  moved, (a)^  upon  an  affidavit  of  the  above  facts,  to  make  the  submission 
to  arbitration  a  rule  of  Court.  The  submission  may  be  made  a  rule  of  Court,  under 
the  17th  section  of  the  Common  Law  Procedure  Act,  1854,  which  enacts  that  "every 
agreement  or  submission  to  arbitration  by  consent,  whether  by  deed  or  instrument  in 
[444]  writing  not  under  seal,  may  be  made  a  rule  of  any  one  of  the  superior  Courts 
of  law  or  equity  at  Westminster,  on  the  application  of  any  party  thereto,  unless  such 
agreement  or  submission  contain  words  purporting  that  the  parties  intend  that  it 
should  not  be  made  a  rule  of  Court."  [Channell,  B.  Before  that  enactment  a  sub- 
mission to  arbitration  might  be  made  a  rule  of  Court  if  it  contained  a  clause  providing 
for  it ;  that  enactment  enabled  the  Courts  to  make  a  submission  a  rule  of  Court  where 
it  contained  no  such  clause.  Pollock,  C.  B,  This  is,  in  truth,  a  submission  by  parol, 
in  pursuance  of  an  agreement  to  refer  in  futuro,  no  arbitrator  being  at  the  time 
appointed  or  named,  and  no  matter  being  in  dispute.]  The  covenant  is  a  submission 
by  deed  to  the  arbitration  of  two  persons.  In  Parkes  v.  Smith  (15  Q.  B.  297)  it  was 
held  that  a  similar  covenant  in  a  deed  became  a  good  submission  in  writing  within 
the  9  &  10  Wm.  3,  c.  15,  as  soon  as  the  controversy  arose.  [Channell,  B.  In  that 
case  the  arbitrator  was  named.  Here  there  is  simply  an  agreement  to  refer,  which  is 
executed  by  parol.  Pollock,  C.  B.  When  the  dispute  arose  the  parties  by  paK»l 
submitted  the  matter  to  two  arbitrators  and  the  arbitrators  by  parol  appointed  an 
umpire,  who  made  an  award.  A  parol  submission  cannot  be  made  a  rule  of  Court.] 
In  Eussell  on  Arbitration,  part  1,  sect.  4,  p.  62,  it  is  said  that  "when  the  agreement, 
though  not  naming  the  referees,  provides  for  their  appointment  in  a  particular  manner, 
and  they  are  afterwards  so  appointed,  though  contrary  to  the  will  of  one  of  the 
disputing  parties,  this  has  the  same  effect  as  if  the  referees  were  named  in  the  clause 
itself."  Unless  the  submission  can  be  made  a  rule  of  Court,  the  award  cannot  be  set 
aside,  and  the  tenant  is  without  redress,  although  the  umpire  has  omitted  certain 
items  of  the  valuation.  [Pigott,  B.  If  the  words  [445]  "or  submission,"  in  the  17th 
section  of  the  Common  Law  Procedure  Act,  1854,  be  omitted,  it  would  read  thus: 
"every  agreement  to  arbitration  by  consent,"  that  is,  "every  agreement  to  refer"  may 
be  made  a  rule  of  any  one  of  the  superior  Courts.] 
.    Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — This  was  an  application  to  make  a  rule  of  Court  a 
covenant  in  a  lease,  by  which  the  parties  agreed  that  a  certain  valuation  should  be 
made  by  two  indifferent  persons,  and,  in  case  of  their  disagreement  in  the  amount,  by 
a  third  person  to  be  chosen  by  them. 

There  is  an  obvious  distinction  between  an  agreement  to  refer  to  an  arbitrator  to 
be  appointed  any  matter  of  difference  which  may  thereafter  arise,  and  an  agreement 
to  refer  to  an  arbitrator  named  a  matter  which  has  already  become  the  subject  of 
dispute.  If  there  be  a  general  agreement  to  refer  future  disputes  to  one  or  more 
persons  to  be  appointed,  and  in  pursuance  of  that  disputes  are  referred,  the  submission 
is  by  parol,  although  the  agreement  is  by  deed,  and  a  parol  submission  cannot  be 
made  a  rule  of  Court,     There  will  therefore  be  no  rule. 

Rule  refused.(a)2 

(ay  Nov.  23.     Before  Pollock,  C.  B.,  Channell,  B.,  and  Pigott,  B. 

(a)2  A  parol  submission  is  also  attended  with  this  disadvantage,  that  where  the 
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[446]  Cornish  and  Others  v.  Cleife  and  Others.  Nov,  22,  1864. — A  lessor 
demised  "three  tenements  or  dwelling-houses,  and  a  field  or  plot  of  ground 
adjoining  thereto,"  and  the  lessee  covenanted  *'  well  and  sufficiently  to  repair, 
sustain  and  keep  the  said  tenements  or  dwelling-houses,  field  or  plot  of  ground 
and  premises,  and  every  part  thereof,  as  well  in  houses,  buildings,  walls,  hedges, 
ditches,  fences,  gates,  as  in  all  other  needful  and  necessary  reparations  whatsoever, 
when  and  as  often  as  occasion  shall  require  during  the  said  term,  and  at  the  end 
or  sooner  determination  thereof  the  said  premises  so  well  and  sufficiently  repaired 
into  the  hands  and  possession  of  the  said  lessors  peaceably  to  leave  and  yield  up." 
Held,  that  the  covenant  did  not  extend  to  houses  afterwards  built  in  the  field. 

[S.  0.  34  L.  J.  Ex.  19 ;  11  Jur.  (N.  S.)  181 ;  13  W.  R.  389 ;  11  L.  T.  606.] 

Ejectment  to  recover  possession  of  certain  dwelling-houses  and  gardens,  situate  in 
the  parish  of  St.  Sid  well,  in  the  city  of  Exeter. 

At  the  trial,  before  Byles,  J.,  at  the  last  Exeter  Summer  Assizes,  the  following 
facts  appeared.  By  indenture  of  the  29th  of  September,  1803,  the  then  feoffees  of 
certain  lands  in  the  parish  of  St.  Sidwell  granted  to  T.  Binford  a  lease  for  ninety-nine 
years,  determinable  on  three  lives,  of  premises  therein  described  as  "all  those  three 
tenements  or  dwelling-houses,  and  a  field  or  plot  of  ground  (formerly  an  orchard) 
adjoining  thereto,  with  the  appurtenances,  containing  one  acre  or  thereabouts,  situate 
in  the  parish  of  St.  Sidwell  (except  all  trees,  &c.,  with  liberty  for  the  lessors  to  enter 
and  fell  the  same,  and  to  view  the  husbandry  used  on  the  said  field.")  This  lease 
contained  a  covenant  by  the  lessee  "  well  and  sufficiently  to  repair,  sustain  and  keep 
the  said  tenements  or  dwelling-houses,  field  or  plot  of  ground  and  premises,  and 
every  part  thereof,  as  well  in  houses,  buildings,  walls,  hedges,  ditches,  fences,  and 
gates  as  in  all  other  needful  and  necessary  reparations  whatsoever,  when  and  as  often 
as  occasion  shall  require  during  the  said  term,  and  at  the  end  or  other  sooner 
determination  thereof  the  said  premises  so  well  and  sufficiently  repaired  into  the 
hands  and  possession  of  the  said  lessors  peaceably  to  leave  and  yield  up."  There  was 
the  usual  proviso  for  re-entry  by  the  lessors,  their  heirs  and  assigns,  if  the  lessee,  his 
executors,  administrators,  and  [447]  assigns,  should  not  observe,  fulfil,  and  keep  all 
and  singular  the  covenants,  &c. 

By  indenture  of  the  26th  of  September,  1819,  T.  Binford  granted  to  one  Chester- 
man  an  underlease  of  the  field  only  for  seventy  years,  determinable  on  the  same  lives. 
In  1821  this  field  was  divided  and  sold,  and  subsequently  fourteen  houses  were  built 
upon  it  by  various  persons  having  title  under  the  lease  of  1819.  The  houses  mentioned 
in  the  writ  of  ejectment  were  part  of  these  fourteen  houses,  and  the  plaintiffs,  who 
were  seized  in  fee  of  the  reversion,  sought  to  recover  possession  of  the  premises  by 
reason  of  a  breach  of  the  covenant  to  repair  in  the  lease  of  1 803.  The  defendants 
were  mortgagees  in  possession. 

It  was  admitted  that  the  houses  were  out  of  repair,  but  it  was  contended,  on  behalf 
of  the  defendants,  that  the  covenant  did  not  extend  to  buildings  erected  after  the  lease 
was  granted.  The  learned  Judge  directed  a  verdict  for  the  plaintiff's,  reserving  leave 
to  the  defendants  to  move  to  enter  the  verdict  for  them. 

Montague  Smith,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  covenant  to  repair  did  not  apply  to  the  newly-erected  houses ;  against 
which 

Karslake  and  Stock  shewed  cause  (Nov.  18).  First,  the  covenant  to  repair,  in  the 
lease  of  1803,  extends  to  all  houses  subsequently  built  on  the  demised  premises.  In 
Woodfall's  Landlord  and  Tenant,  p.  464,  8th  ed.,  it  is  said  :  "  General  covenants  to 
repair  and  leave  in  repair  extend  to  all  buildings  erected  during  the  term."    That 

award,  though  in  writing,  is  concerning  a  matter,  which  if  it  had  been  verbally  agreed 
to  by  the  parties  would  have  been  void  by  the  Statute  of  Frauds,  the  award  cannot 
be  enforced  even  in  equity,  since  the  parol  submission  and  written  award  form  but 
one  parol  contract.  Thus,  where  the  parties  to  a  submission  in  writing  afterwards 
agreed  by  parol  that  the  arbitrator  should  determine  whether  a  lease  should  be 
granted,  and  he  directed  a  lease  to  be  made,  the  Court  of  Chancery  refused  to  decree 
a  specific  performance :  2  Cox,  Ch.  Cas.  369. 
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position  is  supported  by  the  authority  of  Doiose  v.  Cale  (2  Vent.  126  ;  S.  C.  nom.  Douse 
V.  Earle,  3  Lev.  264),  where  a  lessee  covenanted  to  pull  down  the  three  houses  leased  to 
him,  and  build  three  others  in  the  same  place ;  and  also  during  the  term  well  and 
sufficiently  to  repair  all  the  houses  [448]  so  agreed  to  be  built,  and  also  all  sewers,  &c., 
made  or  to  be  made  "ac  dicta  dismissa  p'missa,  ac  domos  sedifieia  superinde  fore 
erect'  et  edificat',"  and  every  of  them,  well  and  sufficiently  repaired  to  deliver  up  at 
the  end  or  other  sooner  determination  of  the  term.  The  lessee  built  four  houses, 
"  and  the  Court  were  of  opinion  that  the  covenant  did  extend  to  the  other  house, 
as  well  as  to  the  three  which  were  agreed  to  be  built;  for  in  the  last  covenant, 
which  is  to  deliver  up  well  repaired,  it  is  dicta  p'missa,  ac  domos  et  sedifieia  superinde 
fore  erect',  which  is  general ;  and  it  is  the  rather  so  to  be  taken,  because  in  the  first 
covenant  for  keeping  in  repair  during  the  term  it  is  the  houses  agreed  to  be  built, 
which  words  (agreed  to  be  built)  are  left  out  in  the  last  covenant,  which  the  Court 
took  to  be  a  distinct  covenant."  So,  where  there  was  a  covenant  to  repair,  &c., 
prsedimissa  from  the  time  of  the  lease  to  the  determination  thereof,  and  so  well  kept 
in  repair  to  give  up  at  the  end  of  the  term,  not  saying  "  from  time  to  time,"  and  after- 
wards the  lessee  built  a  malt-house :  it  was  held  that  the  covenant  extended  to  the 
malt-house,  for  it  was  a  continuing  covenant,  "  and  though  the  house  had  no  actual, 
yet  it  had  a  potential  being  at  the  time  of  the  lease  : "  Brown  v.  Blunden  (Skin.  121). 
Those  authorities  establish  this  position,  that  a  general  covenant  to  repair  casts  on  the 
lessee  the  onus  of  repairing  buildings  erected  subsequently  to  the  lease,  as  well  as  those 
originally  demised.  The  words  of  this  covenant  do  not  exempt  the  defendants  from 
the  general  rule.  The  lessees  covenant  to  repair  "  the  said  tenements  and  dwelling- 
houses,  field  or  plot  of  ground,  as  well  in  houses,  buildings,  walls,  hedges,  ditches, 
fences  and  gates  as  in  all  other  needful  and  necessary  reparation."  Stronger  language 
could  not  have  been  used  short  of  expressly  mentioning  buildings  thereafter  erected. 
Can  it  be  [449]  said  that  the  repair  of  subsequently  erected  buildings  is  not  needful 
and  necessary  reparation  1  The  only  authority  in  favour  of  the  defendants  is  Doe  d. 
Trustees  of  Worcester  Schools  v.  Rowlands  (9  C.  &  P.  734),  but  there  the  covenant  was  to 
repair  the  buildings  demised,  and  to  rebuild  them,  if  necessary. 

Montague  Smith  (Kingdon  with  him),  in  support  of  the  rule.  According  to  the 
true  construction  of  this  covenant,  there  has  been  no  forfeiture.  The  covenant  is 
only  to  repair  and  keep  in  repair  the  houses  then  built  on  the  demised  premises.  In 
Dowse  v.  Cale  {2  Vent.  126)  the  Court  were  of  opinion  that  there  were  two  distinct 
covenants,  viz.,  a  covenant  to  repair  the  houses  agreed  to  be  built,  and  also  all  houses 
thereafter  to  be  built.  However,  Eokeby,  J.,  doubted,  it  seeming  to  him  to  be  one 
covenant,  "  and  so  all  the  subsequent  matter  concerning  leaving  the  houses  well  repaired, 
should  be  restrained  and  understood  of  those  agreed  to  be  built."  In  the  report  of 
that  case  by  Levinz  (3  Lev.  264)  the  Court  said  that  "  though  in  the  first  covenant  he 
is  obliged  only  to  repair  the  messuages  so  agreed  to  be  erected,  which  were  three, 
during  the  term,  yet  by  the  last  covenant  he  is  bound  dicta  dimissa  ac  domos  super- 
inde erect'  (not  agreed  to  be  erected,  but  superinde  erect'  indefinitely)  which  extends 
to  all  the  houses  which  should  be  erected  on  the  premises  before  the  term  expired 
whether  they  were  agreed  before  to  be  erected  or  not."  Brown  v.  Blunden  (Skin.  121) 
proceeded  on  the  ground  that  the  covenant  was  to  repair  "from  the  time  of  the 
lease  to  the  determination  thereof,"  so  that  it  was  a  continuing  covenant  extending 
to  all  houses  which  might  be  built  within  that  time.  This  covenant  should  be 
construed  reddendo  singula  singulis.  The  lessees  [450]  covenant  to  repair  "the 
tenements,  dwelling-houses,  field,  &c.,  as  well  in  houses,  buildings,  walls,  hedges," 
&c. ;  that  is,  so  far  as  regards  the  houses  to  keep  the  houses  in  repair,  and  so  far 
as  regards  the  field,  to  keep  the  hedges  in  repair.  The  parties  evidently  contemplated 
that  the  field  would  not  be  built  upon,  for  the  lease  contains  a  clause  permitting  the 
lessors  to  enter  and  view  the  husbandry  thereon. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — In  the  case  of  Cornish  v.  Cleife,  in  which  a  rule  was 
obtained  to  enter  the  verdict  for  the  defendants,  we  are  all  of  opinion  that  the 
covenant  in  the  lease  does  not  extend  to  the  newly-erected  houses,  and  consequently 
there  was  no  breach  of  it  to  justify  the  claim  to  recover  possession  for  a  forfeiture. 
The  rule  will  therefore  be  absolute  to  enter  the  verdict  for  the  defendants. 

Bramwell,  B.,  said, — I  am  of  the  same  opinion.  I  should  be  glad,  if  possible,  to 
lay  down  some  general  rule  by  which  cases  of  this  kind  might  be  governed,  but  1  do 
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not  see  how  it  is  possible,  because  each  case  must  depend  on  the  particular  terms  of 
the  covenant  into  which  the  parties  have  entered. 

It  seems  to  me  that  in  this  case  the  covenant  to  repair  does  not  extend  to  the 
newly-erected  houses.  I  emphasize  the  word  "houses,"  because  I  think  that  if  an 
addition  had  been  made  to  an  old  house  by  putting  up  a  lean-to,  a  barn,  or  a  stable, 
it  would  have  been  a  part  of  the  house  within  the  meaning  of  the  covenant.  But 
in  my  opinion,  the  covenant  does  not  apply  to  a  separate  and  independent  dwelling- 
house,  erected  subsequently  to  the  date  of  the  lease.  The  words  are,  "  will  well  and 
sufficiently  repair,  sustain,  and  keep  the  said  tenement  or  dwelling-house."  The  word 
"tenement,"  is  obviously  used  as  synonymous  with  [451]  " dwelling-house,"  so  that 
the  covenant  may  be  read  thus :  "  will  well  and  sufficiently  repair,  sustain,  and  keep 
the  said  dwelling-house,  field,  plot  of  ground  and  premises,  and  every  part  thereof." 
There  it  only  speaks  of  the  existing  houses  and  field,  plot  of  ground  and  premises. 
It  goes  on  :  "  as  well  in  houses,  buildings,  walls,  hedges,  ditches,  fences,  and  gates,  as 
in  all  other  needful  and  necessary  reparation  whatsoever,  when  and  as  often  as  occasion 
shall  require."  In  my  opinion  those  words  do  not  extend  the  covenant,  but  their  only 
object  is  to  explain  what  goes  before,  that  is,  that  the  lessee  is  to  repair,  not  only  the 
houses,  but  also  the  buildings,  walls,  hedges,  ditches,  fences,  and  gates. 

It  would  be  difficult  to  say  that  the  covenant  would  not  extend  to  any  new 
building ;  for,  as  I  before  observed,  if  an  addition  was  made  to  the  dwelling-house  by 
building  against  it  a  lean-to  or  a  stable,  that  would  be  within  the  terms  of  the  covenant. 
But  I  think  it  does  not  extend  to  a  new  building,  as  for  instance  a  barn,  erected  at  a 
distance  from  the  house,  because,  in  my  judgment,  the  word  "buildings"  refers  to 
what  in  popular  parlance  may  be  said  to  be  a  part  of  the  house.  For  these  reasons  I 
think  that  the  rule  ought  to  be  absolute. 

Channell,  B.,  said, — I  am  also  of  opinion  that  the  rule  should  be  absolute  to 
enter  the  verdict  for  the  defendants.  I  agree  in  thinking  it  necessary  in  every  case 
to  attend  to  the  particular  language  of  the  covenant.  It  can  scarcely  be  expected  that 
cases  should  be  found  so  directly  in  point  as  to  relieve  the  Court  from  the  necessity 
of  considering  the  eff'ect  of  the  language  used.  The  authorities  cited  in  the  text  books, 
establish  these  rules,  that  where  there  is  a  general  covenant  to  repair,  and  keep  and 
leave  in  repair,  the  inference  is  that  the  lessee  undertakes  to  repair  newly-erected 
buildings.  On  the  other  hand,  where  the  covenant  [452]  is  to  repair,  and  keep  and 
leave  in  repair  the  demised  buildings,  no  such  liability  arises.  This  case  does  not  fall 
exactly  within  either  rule,  but  it  appears  to  me  to  fall  more  within  the  latter.  Looking 
at  the  language  of  the  covenant,  and  for  the  reasons  given  by  the  Lord  Chief  Baron 
and  my  brother  Bramwell,  I  think  the  rule  should  be  absolute. 

PiGOTT,  B.,  said, — I  am  of  the  same  opinion.  At  one  time  I  was  disposed  to  think 
that  the  words,  "as  well  in  houses,"  &c.,  were  an  extension  of  the  former  words  of 
the  covenant,  but  in  the  result  I  have  come  to  the  same  conclusion  as  my  brother 
Bramwell. 

Rule  absolute. 

Taylor  v.  Holt.  Nov.  3,  1864. — A  written  application  for  a  loan  till  a  fixed  day 
is  not  an  instrument  by  virtue  of  which  money  is  payable  within  the  3  &  4  Wm.  4, 
c.  42,  s.  28,  so  as  to  entitle  the  jury  to  give  interest  as  damages,  though  the  loan 
is  made  on  the  terms  of  the  application. 

[S.  C.  34  L.  J.  Ex.  1 ;  13  W.  E.  78  ;  11  L.  T.  347.     Referred  to,  Dene  v.  Sawyer, 

1872,  26  L.  T.  647.] 

Declaration  for  money  lent,  interest,  and  on  accounts  stated.  The  plaintiff 
claimed  201. 

Pleas  :  First,  except  as  to  11.,  parcel  of  the  money  claimed,  never  indebted. 

Second :  payment. 

Third  :  As  to  11.,  parcel  of  the  money  claimed,  payment  into  Court. 

The  plaintiff"  took  issue  on  the  first  and  second  pleas,  and  accepted  the  sum  paid 
into  Court  in  satisfaction  of  that  part  of  his  claim  to  which  the  third  plea  was  pleaded. 

The  cause  was  tried,  in  pursuance  of  a  Judge's  order  made  under  the  19  &  20  Vict. 
0.  108,  s.  26,  before  the  Judge  of  County  Court  of  Yorkshire,  holden  at  Leeds,  without 
a  jury. 
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The  Judge  gave  a  verdict  for  the  plaintiff  for  21.  5s.,  on  [453]  the  interest  count 
only,  not  being  satisfied  by  the  plaintiflTs  evidence  (which  was  contradicted  by  the 
defendant  and  his  witnesses)  that  the  plaintiff  had  lent  the  defendant  more  money 
than  the  latter  had,  including  the  11.  paid  into  Court,  repaid  the  plaintiff. 

To  entitle  himself  to  interest  the  plaintiff  produced  a  letter  in  the  defendant's 
handwriting,  of  which  the  following  is  a  copy  : — 

"Sept.  19,  1854. 

"Dear  Sir, — Could  you  do  me  the  favour  to  lend  me  101.  until  Monday,  the  2nd 
of  October  1  I  am  afraid  I  shall  never  be  out  of  your  debt  for  the  favours  you  have 
done  me. — Yours  truly,  Wm.  Holt." 

It  was  admitted  by  the  plaintiflF  that  he  had  previously  lent  the  defendant  various 
sums  of  51.  and  under,  but  not  to  the  amount  of  the  loan  in  question,  which  sums  had 
been  shortly  after  repaid  to  him  by  the  defendant  without  interest,  and  that  the 
plaintiff  had  neither  asked  nor  expected  interest  on  these  loans,  being  on  terms  of 
intimacy  with  the  defendant. 

It  was  also  admitted  by  the  plaintiff  that,  neither  at  the  time  of  the  loan  in  ques- 
tion, nor  at  any  subsequent  time  until  the  commencement  of  this  action,  had  he  given 
the  defendant  either  written  or  verbal  notice  of  his  claiming  interest  on  that  loan. 

It  was  also  proved  that  from  1856  to  the  month  of  June,  1863,  the  defendant  had 
neither  seen  nor  heard  of  the  plaintiff,  who  had  been  absent  from  England  part  of  the 
time :  that  in  June,  1863,  the  defendant  met  the  plaintiff  accidentally  in  Leeds  and 
voluntarily  mentioned  the  fact  of  his  being  indebted  to  the  plaintiff  in  the  sum  of  51., 
for  a  balance  of  the  loan  in  question,  and  subsequently  revived  the  debt  by  payment 
of  41.  on  account  of  the  said  balance. 

[454]  The  letter  above  set  out  was  admitted  by  the  defendant,  but  his  counsel 
contended  it  was  not  an  an  "instrument"  within  the  3  &  4  Wm.  4,  c.  42,  s.  28, 
enabling  the  plaintiff  to  recover  interest. 

The  Judge  gave  the  plaintiff  a  verdict  for  the  interest,  with  leave  to  the  defendant 
to  move  to  enter  a  verdict  or  nonsuit  if  the  Court  should  think  that  the  letter  was  not 
an  "instrument"  within  the  Act. 

Quain,  in  last  Trinity  Term,  obtained  a  rule  nisi  (a)  accordingly,  on  the  ground 
that  the  letter  of  the  19th  of  September  was  not  an  "instrument"  within  the  3  &  4 
Wm.  4,  c.  42,  s.  28 ;  against  which 

Thrupp  shewed  cause.     The  defendant's  letter  to  the  [455]  plaintiff  is  a  written 

(a)  Where  a  cause  in  a  superior  Court  has  been  tried  before  a  Judge  of  a  County  Court 
pursuant  to  the  19  &  20  Vict.  c.  108,  s.  26,  upon  motion  for  a  new  trial  the  notes 
of  the  Judge  must  be  produced,  unless  the  motion  be  made  by  counsel  who  was 
present  at  the  trial. — But  where  it  appeared  by  affidavit  that  the  Judge  had 
refused  to  furnish  a  copy  of  his  notes  in  the  first  instance,  and  the  time  for 
moving  for  a  new  trial  had  nearly  expired,  the  Court  permitted  the  rule  to  be 
drawn  up  upon  that  affidavit,  the  party  undertaking  that  the  notes  should  be 
produced  upon  argument  of  the  rule. 

The  Master  objected  to  draw  up  the  rule,  on  the  ground  that  a  copy  of  the 
Judge's  notes  was  not  produced  at  the  time  of  the  motion. 

Quain  (who  was  not  present  at  the  trial)  informed  the  Court  that  application  had 
been  made  to  the  Judge  for  a  copy  of  his  notes,  and  that  he  refused  to  furnish  them, 
and  that  the  time  for  moving  for  a  new  trial  had  nearly  expired. 

Per  Curiam.  It  is  an  established  rule  that  where  a  cause  in  a  superior  Court  has 
been  tried  before  a  County  Court  Judge,  pursuant  to  the  19  &  20  Vict.  c.  108,  s.  26, 
the  notes  of  the  Judge  must  be  produced  on  a  motion  for  a  new  trial,  unless  the  motion 
be  made  by  counsel  who  was  present  at  the  trial.  As,  however,  the  time  for  moving 
has  nearly  expired,  the  rule  may  be  drawn  up  upon  an  affidavit  that  the  Judge  has 
been  applied  to  and  refused  to  furnish  a  copy  of  his  notes,  the  party  undertaking  that 
the  notes  shall  be  produced  upon  the  argument  of  the  rule. 

Subsequently,  the  facts  stated  in  the  text  were  agreed  to  by  the  parties,  and 
certified  by  the  Judge,  his  clerk  verifying  his  signature  by  affidavit.  The  Judge  also 
stated  in  his  certificate  that  he  had  kept  no  note  of  the  case  as  there  was  no  jury,  and 
the  facts  were  simple.     The  Court  thereupon  consented  to  the  rule  being  argued. 
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instrument  within  the  28th  section  (a)  of  the  3  &  4  Wm.  4,  c.  42,  and  consequently 
the  Judge  had  power  to  give  interest  in  the  nature  of  damages.  Prior  to  that  statute, 
as  pointed  out  by  Lord  Tenterden,  C.  J.,  in  Page  v.  Newman  (9  B.  &  C.  380,  381), 
interest  was  not  payable  on  an  instrument  of  this  character.  But  in  framing  the  28th 
section  of  the  3  &  4  Wm.  4,  c.  42,  the  legislature  appears  to  have  had  in  view  Lord 
Tenterden's  remarks :  and  the  Act  is  enlarging  and  remedial.  The  28th  section  is 
framed  so  as  to  include  all  written  instruments  which  shew  that  money  is  payable  at 
a  time  certain.  [Bramwell,  B.  To  bring  a  written  instrument  within  that  section, 
must  not  the  obligation  to  pay  appear  on  the  face  of  the  instrument  1]  An  I  0  U 
would  be  within  the  statute,  and  this  document  is  tantamount  to  an  I  O  U. 
[Bramwell,  B.  The  defendant  does  not  say,  "I  owe  you  101. ;"  but  "I  may  owe  you 
101."  In  effect  it  is  an  application  for  a  loan.]  The  plaintiff  having  lent  the  money 
on  the  terms  contained  in  the  letter,  both  parties  became  bound  by  those  terms.  It 
is  true  that  the  interest  being  recovered  as  damages,  the  verdict  should  not  have  been 
entered  on  the  count  for  interest ;  but  the  rule  has  not  been  moved  on  that  ground. 

Quain  in  support  of  the  rule.  The  defendant's  letter  to  the  plaintiff,  being  a  mere 
application  for  a  loan,  is  not  an  [456]  instrument  by  virtue  of  which  money  is  payable. 
Consequently,  it  is  not  within  the  3  &  4  Wm.  4,  c.  42,  s.  28,  Prior  to  that  statute 
interest  was  allowed  by  law  only  upon  mercantile  instruments,  except  in  cases  where 
there  had  been  an  express  promise  to  pay  interest,  or  where  from  the  usage  of  trade 
or  other  circumstances  such  a  promise  could  be  implied  :  Higgins  v.  Sargent  (2  B.  &  C. 
349),  Page  v.  Newman  (9  B.  &  C.  381).  The  object  of  the  statute  was  to  put  other 
instruments,  which  on  their  face  create  an  obligation  to  pay  upon  a  day  certain,  upon 
the  same  footing  as  regards  the  payment  of  interest  as  mercantile  instruraents.(c) 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  absolute.  The  3  &  4 
Wm.  4,  c.  42,  s.  28,  enacts  that  the  jury  may,  if  they  think  fit,  allow  interest  upon 
debts  payable  at  a  certain  time  by  virtue  of  a  written  instrument.  This  debt,  though 
payable  at  a  certain  time,  is  not  payable  by  virtue  of  a  written  instrument,  but  by 
virtue  of  that  instrument  coupled  with  what  took  place  afterwards.  If  the  question 
were  whether,  coupling  the  written  instrument  with  what  took  place  afterwards, 
interest  was  payable,  it  plainly  was  not.  It  is  manifest  that  the  parties  never  con- 
templated payment  of  interest.  The  plaintiff  had  been  in  the  habit  of  lending  the 
defendant  small  sums,  which  were  repaid  without  interest,  and  this  was  an  application 
for  a  loan  on  the  terms  on  which  they  had  been  before  dealing. 

Bramwell,  B.  I  also  think  this  statute  was  intended  to  apply  to  written  instru- 
ments which  on  their  face  set  forth  an  obligation  to  pay  at  a  time  certain.  This  is 
clearly  [457]  not  such  an  instrument.  The  plaintiff  might  have  refused  to  lend  on 
the  terms  proposed,  or  might  have  offered  to  lend  for  a  longer  or  shorter  period.  In 
that  case,  manifestly,  the  contract  would  have  depended  not  on  the  written  instrument 
but  on  that  instrument  coupled  with  what  took  place  afterwards.  It  is  true  that, 
in  the  present  case,  the  plaintiff  did  lend  on  the  terms  proposed,  but  that  cannot  alter 
the  character  of  the  instrument.  The  instrument  was  not  at  first,  and  by  what 
subsequently  took  place  could  not  become,  the  record  of  any  engagement  between 
the  parties.  One  test  is  that  such  an  instrument  would  not  require  a  stamp.  Another 
is,  that  if  the  money  had  been  lent  on  terms  different  from  those  contained  in  the 
written  instrument  that  might  have  been  shewn  by  parol  evidence.  I  think,  for  these 
reasons,  that  this  instrument  is  not  within  the  statute. 

Channell,  B.  I  also  think  a  nonsuit  should  be  entered.  A  verdict  could  not 
have  been  obtained  against  the  defendant  by  simply  putting  in  the  written  instrument, 

(a)  Sect.  28  enacts :  "  That  upon  all  debts  or  sums  certain,  payable  at  a  certain 
time  or  otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the 
current  rate  of  interest,  from  the  time  when  such  debts  or  suras  certain  were  payable, 
if  such  debts  or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain 
time,  or,  if  payable  otherwise,  then  from  the  time  when  demand  of  payment  shall  have 
been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such  demand  until  the  time  of  payment :  provided 
that  interest  shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law." 

(c)  He  also  objected  that  the  28th  section  did  not  apply  to  a  County  Court  Judge 
sitting  without  a  jury,  but  to  this  it  was  answered  that  the  rule  was  not  moved  on 
that  ground. 

Ex.  Div.  XV.— 20 
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for  it  is  merely  a  request  for  a  loan  ;  it  was  the  plaintiflTs  compliance  with  the  request 
which  created  the  cause  of  action. 

PiGOTT,  B.  During  the  argument  I  have  entertained  doubt.  The  plaintiflF,  having 
lent  the  money  until  the  2nd  of  October,  which  the  letter  fixed  as  the  day  for  repay- 
ment, I  was  at  first  disposed  to  consider  that  letter  an  "instrument"  within  the 
meaning  of  the  28th  section.  In  the  result,  however,  I  agree  with  the  opinions 
expressed  by  the  other  members  of  the  Court. 

Rule  absolute  for  a  nonsuit. 

[458]  FowELL  AND  ANOTHER  V.  Tranter  AND  OTHERS.  Nov.  15,  1864. — A  lease 
for  twenty-one  years  determinable  at  the  end  of  seven  or  fourteen,  if  the  parties 
so  think  fit,  is  not  determinable  without  the  joint  assent  of  lessor  and  lessee. 

[S.  C.  34  L.  J.  Ex.  6;  13  W.  R.  145;  11  L.  T.  317.] 

Ejectment.  The  defendant  Tranter  appeared,  the  other  defendants  suflFering 
judgment  by  default. 

At  the  trial,  before  Keating,  J.,  at  the  Warwickshire  Summer  Assizes,  1864,  the 
only  question  between  the  parties  was  as  to  the  construction  of  a  clause  in  a  lease. 
By  that  lease,  expressed  to  be  made  between  William  Milner  of  the  one  part,  and 
James  Tranter  of  the  other  part,  William  Milner  demised  the  premises  in  question 
to  the  defendant  Tranter,  from  the  5th  of  March,  1850,  "for  the  term  of  twenty -one 
years,  determinable,  nevertheless,  at  the  expiration  of  seven  or  fourteen  years,  if  the 
said  parties  hereto  shall  so  think  fit."  The  interest  of  William  Milner  had  vested 
in  the  plaintiffs,  who  had  given  a  notice  to  determine  the  lease.  The  notice  was 
admitted  to  be  sufficient  if  the  plaintiffs  had  power  to  determine  the  lease  at  the  end 
of  fourteen  years  of  the  term  without  the  assent  of  the  lessee. 

The  learned  Judge,  being  of  opinion  that  the  plaintiffs  had  no  such  power  directed 
a  nonsuit;  but  reserved  leave  to  the  plaintiffs  to  move  to  enter  the  verdict  for  them. 

Mellish,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly,  on  the 
ground  that,  according  to  the  true  construction  of  the  lease,  the  plaintiffs  were  entitled 
to  determine  it  at  the  end  of  fourteen  years  ;  against  which, 

Hayes,  Serjt.,  shewed  cause.  The  lease  is  made  determinable  at  the  expiration 
of  seven  or  fourteen  year.s,  "if  the  parties  so  think  fit."  Grammatically,  these  words 
have  but  one  meaning ;  the  plural  number  should  not  have  been  used  if  the  intention 
was  that  one  of  the  parties  might  determine  [459]  the  lease  without  the  other  party's 
assent.  It  is  argued  that,  inasmuch  as  without  these  words  the  parties  could  have 
determined  the  lease  at  any  time  by  consent,  the  words  are  surplusage  unless  they 
be  read,  "  if  the  parties,  or  either  of  them,  so  think  fit."  If  that  were  so,  it  would 
be  no  reason  for  an  interpolation  to  give  the  passage  a  meaning,  which  in  itself  it  has 
not.  But  it  is  not  so ;  for  if  the  words  had  been  omitted  from  the  lease,  it  would 
then  have  been  determinable  at  the  option  of  the  lessee  without  the  assent  of  the 
lessor :  Dann  v.  Spurrier  (3  Bos.  &  P.  399).  The  rule  is  well  settled  that,  where  the. 
words  of  a  grant  are  ambiguous,  they  are  to  be  construed  most  strongly  against  the 
grantor;  Doe  d.  Webb  v.  Dixon  (9  East,  15).  But  here  it  is  endeavoured  to  strain 
them  in  favour  of  persons  claiming  under  the  grantor,  though  the  words  themselves 
are  not  ambiguous. 

Mellish  and  Wills,  in  support  of  the  rule.  The  rule  that,  where  a  lease  is  made 
determinable  without  stating  at  whose  option,  it  is  determinable  at  the  option  of  the 
lessee,  is  not  disputed.  On  that  ground,  indeed,  the  words  "if  the  parties  so  think 
fit"  were  inserted,  viz.,  to  give  the  lessor  an  option  as  well  as  the  lessee.  But  the 
rule,  that  a  grant  is  to  be  construed  in  favour  of  the  grantee,  has  clearly  no  applica- 
tion ;  for  the  words  of  the  lease  must  receive  the  same  construction  whether  the  lessor 
or  lessee  be  the  person  affecting  to  determine  the  lease.  And  the  words  here  used, 
necessarily  import  one  of  two  things,  either  that  the  consent  of  both  parties  is  requisite 
to  the  determination  of  the  lease,  or  else  that  either  party  has  the  option  of  determining 
it.  Whichever  construction  be  adopted,  it  operates  for  the  benefit  of  one  party  as 
much  as  the  other.  But  the  defendant's  construction  is  open  to  this  objection,  that 
if  it  be  correct  the  clause  is  nugatory.  A  special  [460]  provision  to  enable  the  parties 
to  do  at  a  particular  time  what  they  might  do  at  any  time  during  the  term,  without 
any  provision  at  all,  is  practically  absurd.     The  clausfe  cannot  be  treated  as  mere 
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surplusage,  for  the  parties  obviously  intended  it  to  be  a  substantial  provision.  [Bram- 
well,  B.  The  defendant's  construction  would  not  render  the  clause  inoperative,  since 
that  construction  would  provide  a  mode  of  determining  the  lease  without  the  formalitfes 
of  a  surrender.]  No  one  can  suppose  that  the  clause  was  inserted  with  that  object. 
The  Court  will  adopt  that  construction  which  alone  can  carry  out  the  intention  of 
the  parties. 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  should  be  discharged.  It  is 
indeed  very  likely  that  the  intention  was,  that  either  of  the  parties  should  have  the 
option  of  determining  the  lease.  And,  certainly,  the  language  used  would  be  more 
significant  if  it  could  be  so  construed.  Still,  if  we  construe  the  words  literally,  they 
are  not  without  meaning,  and  whatever  may  have  been  the  intention  of  the  parties, 
if  that  intention  be  not  expressed  we  are  not  at  liberty  to  construe  the  words 
differently  from  their  natural  meaning.  Where  a  lease  is  granted  for  seven,  fourteen, 
or  twenty-one  years,  without  mentioning  at  whose  option  it  is  determinable,  it  has 
been  decided  that  the  option  is  with  the  lessee.  Where  the  lease  mentions  both 
parties,  but  does  not  state  whether  the  option  of  determining  it  is  in  either  party,  or 
whether  both  parties  are  required  to  consent  for  that  purpose,  it  is  certainly  open  to 
contend  that  both  are  mentioned  in  order  that  the  landlord  may  have  an  option  as 
well  as  the  tenant.  If  any  usage  could  be  traced  so  to  frame  leases  where  an  option 
to  either  party  is  intended,  or  any  authority  for  giving  the  words  the  interpretation 
for  which  the  plaintiffs  [461]  contend,  I  should  willingly  accede  to  it.  But  in  the 
absence  of  either  authority  or  of  evidence  of  usage,  the  plain  meaning  of  the  words 
being  sensible,  we  cannot  depart  from  that  meaning. 

Bramwell,  B.  The  plaintiffs  labour  under  this  difficulty,  that  they  admit  the 
natural  and  grammatical  meaning  of  the  words  to  be  against  them.  The  golden  rule 
of  construction  is,  that  words  are  to  be  construed  according  to  their  natural  meaning, 
unless  such  a  construction  would  either  render  them  senseless,  or  would  be  opposed 
to  the  general  scope  and  intent  of  the  instrument,  or  unless  there  be  some  very  cogent 
reason  of  convenience  in  favour  of  a  different  interpretation.  I  see  none  here.  The 
words  naturally  import  that  the  joint  assent  of  lessor  and  lessee  shall  be  necessary  to 
the  determination  of  the  lease.  Possibly  the  parties  may  have  intended  it  to  be 
determinable  at  the  option  of  either ;  but  if  that  were  the  intention  I  have  great 
difficulty  in  understanding  how  the  clause  has  been  expressed  as  it  is.  This  is  a 
solemn  instrument,  prepared  by  an  attorney  and  engrossed  on  parchment,  and  its 
terms  must  have  been  discussed.  But,  however  that  may  be,  the  words  are  sensible 
when  interpreted  according  to  their  natural  meaning,  and,  except  for  such  reasons  as 
I  have  enumerated,  I  think  they  should  be  so  interpreted. 

Channell,  B.     I  am  of  the  same  opinion  and  for  the  same  reasons. 

PiGOTT,  B.  I  think  we  are  bound  to  carry  out  the  contract  which  the  parties 
have  expressed,  without  8pecu-[462]-lating  as  to  their  intentions.  The  plaintiffs' 
construction  of  the  clause  requires  the  word  "respectively"  to  be  introduced;  the 
parties  having  left  that  word  out,  we  cannot  introduce  it. 

Rule  discharged. 


MURPHEY  V.  Caralli.  Nov.  22,  1864. — Some  bales  of  cotton  were  insecurely  piled 
in  a  warehouse  by  cotton  porters  acting  under  the  control  of  the  warehouse  keeper, 
but  in  the  employ  of  the  defendant,  a  cotton  merchant,  to  whom  the  bales 
belonged.  A  few  days  after  the  plaintiff,  being  lawfully  in  the  warehouse  to 
recanvass  the  bales  of  another  cotton  merchant,  was  injured  by  the  fall  of  one 
of  the  defendant's  bales :  Held,  that  the  defendant  was  not  responsible  for  this 
injury. 

[S.  C.  34  L.  J.  Ex.  14  ;  10  Jur.  (N.  S.)  1207  ;  13  W.  R.  165.     Referred  to, 
Manning  v.  Adams,  1884,  32  W.  R.  430.] 

The  first  count  of  the  declaration  (which  was  the  count  relied  on)  stated  that  the 
defendant  so  carelessly,  negligently,  wrongfully  and  improperly  placed  a  pile  of  cotton 
bales  in  a  certain  cotton  shed  or  warehouse,  that  by  and  through  the  mere  carelessness, 
negligence,  wrongful  and  improper  conduct  of  the  defendant  in  that  behalf  the  same 
fell  upon  the  plaintiff,  who  was  then  lawfully  engaged  and  working  in  the  said  cotton 
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shed  or  warehouse,  and  inflicted  on  him  bodily  injuries,  and  the  plaintiff  thereby 
became  ill,  &c. 

Plea.     Not  guilty.     Issue  thereon. 

At  the  trial,  before  the  Assessor  of  the  Court  of  Passage  for  the  borough  of 
Liverpool,  the  following  facts  were  proved  on  behalf  of  the  plaintiff:  The  defendant 
was  a  Liverpool  cotton  merchant,  and  he  and  another  firm  of  cotton  merchants 
(Messrs.  Dixon  &  Co.)  had  respectively  caused  some  bales  of  cotton  to  be  stored  in 
the  same  warehouse.  The  plaintiff  having  been  employed  by  Messrs.  Dixon  &  Co.  to 
recanvass  their  bales,  went  to  the  warehouse,  and  while  engaged  in  recanvassing 
Messrs.  Dixon  &  Co.'s  bales  received  the  injuries  for  which  this  action  was  brought 
from  the  fall  of  one  of  the  defendant's  bales.  The  [463]  defendant's  bales  had  been 
stored  some  days  before  the  accident  by  cotton  porters  in  the  defendant's  employ,  under 
the  superintendence  of  one  Jones,  the  warehouse  keeper  employed  by  the  owner  of  the 
warehouse.  From  the  evidence  of  Jones  it  appeared  that  it  was  his  duty  to  see  the 
bales  piled  properly,  and  that  those  who  piled  the  bales  were  bound  to  obey  his 
directions.  He  further  stated  that  when  the  pile  was  not  made  properly  at  first,  he 
was  in  the  habit  of  pulling  it  down  and  ordering  it  to  be  repiled.  Evidence  was  also 
given  that,  at  the  time  when  the  defendant's  bales  were  piled,  they  were  not  properly 
secured  so  as  to  prevent  them  from  falling.  It  was  not  disputed  that  the  cotton 
porters  were  workmen  who  understood  the  mode  in  which  bales  ought  to  be  piled. 
The  charges  for  warehouse  room  were  at  a  given  price  per  bale,  no  exclusive  space  in 
the  warehouse  being  allotted  to  the  different  merchants. 

The  learned  Assessor,  being  of  opinion  that  on  this  evidence  it  appeared  that  the 
act  which  caused  the  mischief  was  the  act  of  the  warehouse  keeper,  directed  a  nonsuit 
to  be  entered 

Littler,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  there  was  evidence  for  the  jury  of  negligence  in  the  defendant's  servants, 
and  that  the  employment  of  a  warehouseman  under  such  circumstances  did  not  protect 
the  defendant ;  against  which 

C.  Russell  appeared  to  shew  cause. 
The  Court  however  called  upon 

Littler,  to  support  the  rule.  The  defendant  is  liable  for  the  mischief  which  has 
arisen  from  the  negligence  of  his  servants ;  for  it  is  no  an-swer  to  his  responsibility 
that  his  servants  were  acting  under  the  superintendence  of  a  ware-[464]-house  keeper 
The  case  most  analogous  to  the  present  is  that  of  the  owner  of  a  vessel  which  has 
done  damage  while  in  charge  of  a  licensed  pilot.  In  that  case  the  rule  is,  that,  unless 
the  blame  be  attributable  to  the  pilot  alone,  and  there  be  no  blame  to  the  master  or 
crew,  the  owner  of  the  vessel  is  not  discharged  :  The  Mobile  (I  Swa.  Adm.  Rep.  127). 
The  principle  is  the  same  here.  Whether  the  warehouse  keeper  be  responsible  or  not, 
the  defendant  is  responsible  for  the  blame  attaching  to  those  who  were  employed  as 
his  servants.  In  piling  the  bales  they  were  acting  as  his  servants.  Suppose  while 
so  engaged  one  of  them  had  been  injured,  beyond  doubt  they  would  be  held  to  have 
been  engaged  in  a  common  employment  as  the  defendant's  servants.  And  if  they 
were  his  servants  for  one  purpose  why  not  also  for  another?  Randleson  v.  Murray 
(8  A.  &  E.  109)  is  an  authority  that  a  defendant  is  not  necessarily  discharged  from 
responsibility  because  those  whose  wrongful  act  has  caused  mischief  were  not  under 
his  immediate  control.  Here,  although  the  superintendence  of  the  work  was  the 
business  of  the  warehouse  keeper,  yet  the  cotton  porters  understood  the  work,  and 
had  a  full  knowledge  how  it  ought  to  be  performed.  Possessing  that  knowledge, 
they  would  have  no  right  to  obey  the  warehouse  keeper  if  his  directions  were  calculated 
to  endanger  the  safety  of  persons  lawfully  entering  the  warehouse.  [Bramwell,  B. 
Suppose  the  warehouse  keeper  had  said,  "Pile  the  bales  as  I  order,  I  will  prevent  any 
one  from  approaching  them."]  That  would  be  no  part  of  the  warehouse  keeper's 
duty ;  his  duty  was  to  see  the  bales  properly  piled.  He  also  referred  to  Martin  v. 
Temperley  (4  Q.  B.  298). 

Pollock,  C.  B.  I  am  of  opinion  that  the  nonsuit  in  this  case  was  correct,  and 
that  this  rule  should  be  dis-[465]-charged.  Jones  was  employed  as  warehouse  keeper 
by  the  owner  of  the  warehouse,  and  as  such  had  control  over  the  warehouse  itself  and 
also  over  the  entrance  to  it.  When  bales  were  stowed  they  were  stowed  under  Jones's 
directions,  and  by  his  orders  restowed  if  not  stowed  properly  at  first.  The  bales 
which  caused  the  mischief  having  been  stowed  under  Jones's  directions  I  think  that 
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he  and  his  master  are  alone  responsible.  The  case  of  Randleson  v.  Murray  (8  A.  &  E. 
109)  seems  at  variance  with  the  current  of  authority,  but  it  certainly  establishes  no 
principle  for  constraining  us  to  hold  this  defendant  liable. 

Bramwell,  B.  I  also  think  the  nonsuit  right.  I  assent,  indeed,  to  Mr.  Littler's 
argument,  that  the  men  employed  by  the  defendant,  while  engaged  in  piling  the  bales, 
were  his  servants,  so  as  to  render  him  responsible  for  their  acts.  And  if,  while  they 
were  so  engaged,  there  had  been  any  negligence  on  their  part  with  reference  to  any 
person  lawfully  passing  by,  I  think  the  defendant  would  be  liable.  The  question  may, 
therefore,  be  treated  as  if  the  defendant  had  piled  the  bales  himself.  But  suppose  he 
had  piled  the  bales,  would  he  be  liable'?  I  think  not.  For  in  that  alone  there  would 
have  been  nothing  dangerous  without  the  subsequent  act  of  the  warehouse  keeper  in 
permitting  persons  to  approach  the  bales.  Suppose  the  defendant  had  been  present, 
and  had  pointed  out  to  the  warehouse  keeper  that  the  mode  in  which  the  bales  were 
piled  was  dangerous.  The  warehouse  keeper  might  surely  have  replied  that  that  was 
his  business,  and  that  he  would  take  the  necessary  steps  to  prevent  any  one  coming 
near  the  bales.  If  from  his  subsequent  omission  to  do  so  any  mischief  had  occurred, 
the  defendant  would  not  be  responsible  for  that  mischief.  Take  this  case.  A.  delivers 
at  B.'s  [466]  house  goods  which,  from  their  nature,  cannot  at  once  be  taken  in.  B. 
says :  "  Put  them  down  in  the  highway,  I  will  remove  them  directly,  and  will  see 
that  in  the  meantime  no  one  runs  against  them."  A.  complies.  The  goods  remain 
out  all  night,  there  is  no  light,  and  some  one  is  injured.  Who  is  responsible]  B.,  the 
owner  of  the  house,  and  not  A.,  for  though  A.'s  act  be  wilful  it  would  not  be  dangerous 
without  B.'s  subsequent  negligence.  So  here  the  defendant  is  not  responsible  for  an 
act  which  would  have  produced  no  mischief  without  the  warehouse  keeper's  subsequent 
negligence.  If,  indeed,  the  negligence  were  of  a  covert  kind,  so  as  to  be  less  obvious 
to  the  warehouse  keeper  than  to  the  men  engaged  in  piling  the  bales,  that  might  be  a 
different  case.  For  the  warehouse  keeper  might  then  have  no  notice  of  the  danger, 
and  so  the  mischief  might  occur  without  any  subsequent  wrongful  act  on  his  part. 
But  here  the  danger  was  at  least  as  patent  to  the  warehouse  keeper  as  to  the  men  ; 
and  the  men  were  acting  under  his  control,  and  the  act  in  itself  would  not  have  caused 
the  mischief.     The  warehouse  keeper  is  liable,  if  any  one. 

Channell,  B.  I  agree  that  this  rule  should  be  discharged  ;  and  the  ground  of  my 
opinion  is  that  the  act,  of  which  the  plaintiff  complains,  must  be  taken  to  have  been 
done  under  the  direction  of  the  warehouse  keeper.  No  personal  negligence  is  imputed 
to  the  defendant ;  and,  if  he  be  liable  at  all,  it  must  be  on  the  ground  that  the  act 
complained  of  was  done  by  his  servants.  Now,  I  agree  with  my  Lord  as  to  the  extent 
of  the  warehouse  keeper's  duties ;  and,  irideed,  that  he  had  a  right  to  control  the 
mode  in  which  the  bales  were  packed  is  not  disputed.  We  must  presume  he  was 
attentive  to  his  duties,  and  that  what  was  done  was  with  his  approval.  Consequently 
it  must  be  [467J  taken  to  have  been  done  under  his  direction.  I  think,  therefore, 
that  although,  for  certain  purposes,  the  cotton  porters  were  the  defendant's  servants, 
and  although  their  duties  did  not  terminate  on  depositing  the  bales  in  the  warehouse 
but  continued  in  the  packing,  yet  in  that  proceeding,  and  in  the  negligence  which 
then  took  place,  they  were  not  acting  as  servants  of  the  defendant,  but  as  the  servants 
of  the  warehouse  keeper  and  the  owner  of  the  warehouse. 

PiGOTT,  B.  I  agree,  upon  the  grounds  stated  by  my  brother  Channell.  If  the 
warehouse  keeper,  instead  of  controlling  the  mode  in  which  the  bales  were  packed, 
had  let  a  certain  space  in  the  warehouse  to  the  defendant,  that  would  be  a  different 
case.  There  would  then  be  a  duty  in  the  person  sent  to  deposit  the  goods  to  deposit 
them  carefully,  and  if  he  failed  in  that  duty,  the  defendant  who  had  appointed  him 
might  reasonably  be  held  responsible.  But  where  the  person  sent  with  the  goods 
stows  them  under  the  control  of  a  warehouse  keeper,  and  is  allowed  to  exercise  no 
discretion  as  to  the  mode  of  stowage,  the  sender  is  not  responsible,  for  he  is  guilty  of 
no  neglect  of  duty. 

Rule  discharged. 
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[468]    Michaelmas  Vacation,  28  Vict.    In  the  Exchequer  Chamber. 

(Appeal  from  the  Court  of  Exchequer.) 

Green  v.  Attenborough.  Dec.  2,  1864.— At  the  time  of  execution  of  a  bill  of  sale, 
there  was  annexed  to  it  a  rough  inventory  of  the  goods  on  loose  sheets  of  paper. 
This  inventory  was  afterwards  disannexed  and  a  fair  copy  appended  to  the  bill  of 
sale,  and  a  copy  of  the  bill  of  sale,  and  of  the  copy  of  the  original  inventory, 
were  filed.  Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  there  was  a  valid  registration  of  a  copy  of  the  bill  of 
sale  and  schedule,  under  the  17  &  18  Vict.  c.  36,  s.  1,  and  that  the  disannexation 
of  the  schedule  originally  appended  to  the  bill  of  sale  did  not  affect  the  assignee's 
property  in  the  goods  which  passed  under  it. 

[S.  C.  34  L.  J.  Ex.  88;  11  Jur.  (N.  S.)  141  ;  13  W.  R.  185;  11  L.  T.  513.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  discharging  a 
rule  to  enter  the  verdict  for  the  defendant,  or  for  a  new  trial. (a)  The  facts  stated 
in  the  case  (so  far  as  material)  were  as  follows : — 

This  was  an  interpleader  issue  to  try  whether  certain  goods  and  chattels  seized  by 
the  sheriff  of  Middlesex  on  the  13th  April,  1863,  under  a  writ  of  fi.  fa.  against  the 
goods  of  Frederick  Asprey,  were  at  the  time  of  the  said  seizure  the  goods  and  chattels 
of  the  plaintiff  as  against  the  defendant.  The  cause  was  tried  before  the  Lord  Chief 
Baron  at  the  Middlesex  Sittings  after  Trinity  Term,  1863,  when  the  following  facts 
were  proved. 

In  September,  1862,  application  was  made  to  the  plaintiff  by  Asprey  for  a  loan  of 
10001.  on  the  security  of  his  household  furniture.  A  bill  of  sale  of  such  furniture  was 
executed  by  Asprey  on  the  17th  September,  1862,  and  possession  taken  thereunder 
on  the  same  day  by  a  man  on  behalf  of  the  plaintiff. 

In  consequence  of  the  loan  being  urgently  required,  there  was  no  time  before  the 
execution  of  the  bill  of  sale  to  make  [469]  a  fair  copy  of  a  certain  inventory  previously 
made  by  the  plaintiff,  and  accordingly  and  in  pursuance  of  an  arrangement  in  that 
behalf  made  with  Asprey,  the  schedule  to  the  bill  of  sale,  at  the  time  it  was  executed 
by  Asprey,  consisted  of  loose  sheets  torn  from  a  book,  in  which  the  inventory  had 
so  previously  been  made  by  the  plaintiff,  and  these  loose  sheets  were  fastened 
together  and  appended  to  the  bill  of  sale  at  the  time  of  its  execution  by  Asprey. 
The  whole  of  the  10001.  was  advanced  at  the  time  by  the  plaintiff  to  Asprey. 

Some  days  subsequently  to  the  execution  of  the  bill  of  sale  by  Asprey,  and 
before  registration,  a  copy  was  made  of  the  sheets  composing  the  schedule,  and  this 
copy  was  taken  to  Asprey,  who  signed  each  sheet. 

The  original  schedule  was  afterwards  disannexed  from  the  bill  of  sale  and  the  copy 
so  signed  by  Asprey  appended  thereto,  and  in  this  condition  a  copy  of  the  bill  of  sale 
and  of  the  said  copy  of  the  original  schedule  so  appended  as  aforesaid  was  registered. 
The  original  schedule  was  lost.  In  the  copy  of  the  schedule  which  was  filed  upon 
such  registration,  the  name  of  Asprey,  which  was  upon  each  sheet  of  the  copy  of  the 
original  schedule  so  appended  as  aforesaid,  was  omitted  and  not  copied. 

On  the  30th  March,  1863,  the  plaintiff's  servants  went  upon  the  premises  and 
lotted  the  goods  so  assigned  for  sale  by  auction,  and  were  continuing  to  do  so  when 
the  goods  were  seized  by  the  sheriff. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  bill  of  sale  was  avoided  by 
disannexing  and  destroying  the  original  schedule  and  annexing  another  and  different 
schedule,  and  that  no  copy  of  the  deed  and  schedule  was  registered  according  to  the 
Bills  of  Sale  Act. 

The  jury,  in  answer  to  questions  put  to  them  by  the  learned  Judge,  found  that 
the  copy  of  the  bill  of  sale  and  [470]  schedule  filed  was  a  true  copy  of  the  original 
bill  of  sale  and  schedule ;  and  a  verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him. 

(a)  Not  reported.  Cause  was  shewn  in  last  Michaelmas  Term  (Nov.  13),  no  person 
appearing  to  support  the  rule. 
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In  last  Michaelmas  Term  (November  4),  a  rule  nisi  was  obtained  upon  the  above 
grounds  of  objection.  That  rule  having  been  discharged,  the  defendant  appealed,  and 
the  case  was  now  argued  by 

Quain  (Hawkins  with  him),  for  the  defendant.(a)  The  disannexation  of  the 
schedule  appended  to  the  bill  of  sale  at  the  time  of  its  execution  was  a  mutilation  of 
the  deed  which  rendered  it  void.  There  was  therefore  no  bill  of  sale  which  could 
be  filed  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36).  Any  material  alteration  in 
a  deed,  whether  made  by  the  party  holding  it  or  a  stranger,  renders  it  void  :  Pigot's 
case  (1 1  Rep.  27  a.).  In  Davidsm  v.  Cooper  (11  M.  &  W.  778,  800)  Lord  Abinger,  C.  B., 
points  out  a  distinction  between  the  case  where  an  altered  deed  is  relied  on  as  the 
foundation  of  a  right  sought  to  be  enforced,  and  where  the  deed  is  produced  merely 
as  proof  of  some  right  or  title  created  by,  or  resulting  from,  its  having  been  executed. 
But  in  the  case  of  a  bill  of  sale,  no  right  or  title  to  the  goods  assigned  is  created  as 
against  an  execution  creditor  unless  the  deed  is  filed.  [Crompton,  J.  Suppose  that 
through  carelessness  a  part  of  the  bill  of  sale  was  burnt,  could  not  a  copy  be  filed  ?J 
That  is  diH'erent  from  wilful  mutilation. 

Coleridge  (with  whom  was  Day),  for  the  plaintiff.  If  the  bill  of  sale  is  good  the 
registration  is  good,  and  cadit  quaestio.  There  was  no  mutilation  of  the  bill  of  sale. 
In  con8e-[471]-quence  of  the  loan  being  urgently  required,  there  was  no  time  before  the 
execution  of  the  bill  of  sale  to  make  a  fair  copy  of  the  inventory  taken  on  the  loose 
sheets  of  paper ;  and  it  was  arranged  between  the  parties  that  those  sheets  should  be 
appended  to  the  bill  of  sale.  The  17  &  18  Vict.  c.  36,  s.  1,  requires  that  the  bill  of 
sale  and  every  schedule  or  inventory  thereto  annexed,  or  a  true  copy  thereof,  shall 
be  registered,  and  the  jury  have  found  that  the  copy  of  the  bill  of  sale  and  schedule 
tiled  was  a  true  copy  of  the  original  bill  of  sale  and  schedule.  [Blackburn,  J.  If  the 
property  passed  upon  the  execution  of  the  bill  of  sale,  it  is  difficult  to  see  how  it  could 
be  divested  by  disannexing  the  schedule.] 

The  Court  then  called  on 

Quain  to  reply.  The  doctrine  laid  down  in  Pigot's  case  (11  Rep.  27  a.),  so  far 
from  being  overruled,  has  been  extended  :  per  Lord  Denman,  in  Davidson  v.  Cooper 
(13  M.  &  W.  343,  352).  It  is  conceded  that  the  property  passed  upon  the  execution 
of  the  bill  of  sale,  but  as  it  was  vitiated  before  it  was  filled,  it  became  void  as  against 
execution  creditors,  because  the  requisites  of  the  Bills  of  Sale  Act  could  not  be  com- 
plied with.  The  plaintiff  is  attempting  to  acquire  a  title  under  a  deed  which  he  has 
rendered  void.  [Blackburn,  J.  The  plaintiff  is  seeking  to  prevent  a  right  already 
acquired  from  being  defeated.  At  common  law  the  property  passed  under  the  bill 
of  sale,  but  the  statute  says  that  unless  the  bill  of  sale,  or  a  copy,  is  filed  within 
twenty-one  days  it  shall  be  void.] 

Erle,  C.  J.  We  are  all  of  opinion  that  the  registration  of  the  copy  of  the  bill 
of  sale  together  with  a  copy  of  the  [472]  schedule,  was  a  sufficient  compliance  with 
the  17  &  18  Vict.  c.  36,  s.  1  ;  and  that  the  disannexation  of  the  schedule  originally 
appended  to  the  bill  of  sale  does  not  aftect  the  plaintiffs  title  to  the  goods  which 
passed  under  it.     Therefore  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 

(Error  from  the  Court  of  Exchequer.) 

Benham  v.  Broadhurst  and  Others.  Dec.  2,  1864. — By  indenture  between  B., 
of  the  one  part,  and  the  several  persons  whose  names  and  seals  were  thereunto 
respectively  subscribed  and  set,  being  creditors  of  B.,  of  the  other  part :  reciting 
that  B.  was  indebted,  amongst  others,  unto  the  parties  of  the  second  part  in  the 
several  sums  set  opposite  their  respective  names  in  the  schedule  thereto,  and 
being  unable  to  pay  his  debts  in  full  had  agreed  to  enter  into  the  covenants 
thereinafter  on  his  part  contained,  and  in  consideration  thereof  the  parties  of  the 
other  part  agreed  to  enter  into  the  covenants  on  their  parts  contained  ;  B.  cove- 
nanted with  the  "  parties  thereto  of  the  other  part  respectively,"  that  he  would 

(a)  Before  Erie,  C.  J.,  Crompton,  J.,  Blackburn,  J.,  Keating,  J.,  and  Mellor,  J. 
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"  pay  unto  all  and  every  his  present  creditors  5s.  in  the  pound  on  the  amount  of 
their  respective  debts,  and  each  of  the  parties  thereto  of  the  other  part  for 
himself  respectively  covenanted  with  B.  that  they  would  not  sue  him,  unless  and 
until  default  made  in  performance  of  the  covenants  on  his  part."  Held,  that  the 
deed  was  invalid  on  the  ground  that  the  executing  and  non -executing  creditors 
had  not  equal  rights  under  it,  since  each  of  the  executing  creditors  might  sue  on 
the  covenant  for  his  share  of  the  composition,  but  the  non-executing  creditors 
had  no  power  to  sue  either  in  their  own  names  or  in  the  names  of  the  executing 
creditors  as  trustees  for  them. 

[S.  C.  34  L.  J.  Ex.  61 ;  11  Jur.  (N.  S.)  20;  13  W.  R.  183;  11  L.  T.  537. 
Distinguished,  Somy  v.  Law,  1868,  L.  R.  3  Q.  B.  285.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  for  the  plaintiff  on  demurrer 
to  a  plea,  (a) 

Declaration  for  goods  sold  and  delivered.  Plea :  That  after  the  last  pleading  in 
this  action  the  defendant  was  indebted  to  the  plaintiffs  and  to  divers  other  persons, 
and  thereupon  a  deed,  bearing  date,  &c.,  was  made,  &c.,  relating  to  the  debts  and 
liabilities  of  the  defendant  and  his  [473]  release  therefrom.  The  plea  then  set  out 
the  deed,  which  (so  far  as  material)  was  as  follows : — "  This  indenture,  made  the  17th 
of  December,  a.d.  1863,  between  Mark  Benham,  of,  &c.,  gentleman,  of  the  one  part, 
and  the  several  persons  whose  names  and  seals  are  hereunto  respectively  subscribed 
and  set,  being  severally  creditors  in  their  own  right  or  in  copartnership,  or  being 
agents  or  attornies  of  creditors  of  the  said  M.  Benham  of  the  other  part.  Whereas 
the  said  M.  Benham  is  indebted,  amongst  others,  unto  the  several  persons  parties 
hereto  of  the  other  part,  or  their  respective  principals,  in  the  several  sums  of  money 
set  opposite  their  respective  names  in  the  schedule  hereto,  and  being  unable  to  pay 
his  debts  in  full  he  hath  agreed  to  enter  into  the  covenants  hereinafter  on  his  part 
contained,  and  in  consideration  thereof  the  said  several  persons  parties  hereto  of  the 
other  part  have  agreed  to  enter  into  the  covenants  hereinafter  on  their  parts  contained. 
Now  this  indenture  witnesseth  that  in  consideration  of  the  premises  he  the  said 
M.  Benham  doth  hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant 
with  the  said  several  persons  parties  hereto  of  the  other  part  respectively,  their 
respective  executors,  administrators  and  assigns,  in  manner  following  (that  is  to  say), 
that  he  the  said  M.  Benham,  his  executors  or  administrators,  will  pay  unto  all  and 
every  the  present  creditors  of  him  the  said  M.  Benham  the  sum  of  5s.  sterling  in  the 
pound,  on  the  several  amounts  of  the  respective  debts  of  such  creditors,  by  two  equal 
instalments  at  intervals  of  nine  and  fifteen  calendar  months  from  the  day  of  the  date 
of  these  presents.  And  this  indenture  also  witnesseth,  that  in  consideration  of  the 
premises,  and  upon  condition  that  and  during  such  time  only  as  the  said  M.  Benham 
shall  in  all  things  well  and  truly  perform  and  keep  all  and  every  the  covenants  and 
agreements  in  these  presents  contained  in  this  behalf,  each  of  them  the  said  several 
[474]  persons  parties  hereto  of  the  other  part  doth  hereby  for  himself  and  herself 
respectively,  and  for  his  or  her  several  and  respective  heirs,  executors  and  adminis- 
trators, so  far  as  relates  to  his  and  her  own  acts,  deeds  and  demands,  covenant  with 
the  said  M.  Benham,  his  executors,  administrators  and  assigns,  in  manner  following 
(that  is  to  say),  that  they  the  said  several  persons  parties  hereto  of  the  other  part, 
their  or  any  of  their  copartners,  executors  or  administrators,  will  not  at  any  time  or 
times  thereafter,  unless  and  until  default  shall  be  made  in  performance  of  the  covenants 
or  covenant  on  his  part  contained,  or  some,  or  some  part  of  such  covenants  or  cov^enant, 
sue,  arrest,  prosecute  or  molest,  or  do  or  cause  to  be  done  any  act,  matter  or  thing 
whereby  or  by  means  whereof  he  the  said  M.  Benham,  his  heirs,  executors  or  adminis- 
trators, or  his  or  their  lands  and  tenements,  goods  and  chattels,  shall  or  may  be  in 
anywise  seized,  arrested,  prosecuted,  detained  or  molested  at  law  or  in  equity  or  other- 
wise howsoever,  for  or  in  respect  of  any  debt  or  debts  due  or  owing  unto  them  his 
said  creditors,  or  any  or  either  of  them,  from  the  said  M.  Benham.  .  .  .  And  further, 
that  in  case  the  said  several  persons  parties  hereto  of  the  other  part,  their,  or  any  or 
either  of  their  partners,  executors  or  administrators,  shall  sue  or  prosecute  at  law  or  in 

(a)  The  Court  gave  judgment  without  hearing  any  argument,  it  being  admitted 
by  counsel  that  the  deed  was  open  to  the  same  objection  as  that  in  Dell  v.  King, 
2  H.  &  C.  84. 
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equity,  or  do  or  cause  to  be  done  any  act,  matter  or  thing  whatsoever,  whereby  or  by 
means  whereof  the  said  M.  Beuham,  his  heirs,  executors  or  administrators,  shall  or  may 
be  sued,  prosecuted  or  molested  for  any  such  debt  or  debts  now  due  as  aforesaid  con- 
trary to  the  foregoing  covenant  and  the  true  intent  of  these  presents,  then,  and  in  every 
such  case  he  or  they  shall  or  may  plead  these  presents  in  bar  of  any  action  or  actions,  suit 
or  suits,  that  may  be  commenced  or  prosecuted  against  him  or  them,  and  these  presents 
shall  operate  as,  and  are  hereby  declared  and  agreed  to  be  an  effective  and  absolute 
[475]  discharge  of  the  same.  And  moreover  that  they  the  said  covenanting  parties, 
their  partners,  executors  and  administrators,  respectively  will,  upon  full  payment  of 
the  said  composition  of  5s.  in  the  pound  on  the  amount  of  their  respective  debts, 
upon  the  request  and  at  the  costs  of  the  said  M.  Benham,  his  heirs,  executors  or 
administrators,  make,  give,  sign  and  execute  unto  him  or  them  good  and  sufficient 
releases,  acquittances  and  discharges  for  the  several  debts  now  due  and  owing  to  them 
as  aforesaid  by  the  said  M.  Benham,  and  of  and  from  all  actions,  claims  and  demands 
whatsoever  in  respect  thereof."  (Then  followed  a  proviso  that  those  presents  should 
not  affect  any  mortgages  or  liens  of  the  creditors,  but  that  the  same  should  be  as 
available  both  at  law  and  in  equity  as  if  those  presents  had  never  been  made.)  "  In 
witness,  &c.  Averments :  that  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant  whose  debts  respectively  amounted  to  101.  and 
upwards,  did  in  writing  assent  to  or  approve  of  the  said  deed,  and  the  execution  of 
the  said  deed  by  the  defendant  was  attested  by  an  attorney  or  solicitor  and  within 
twenty-eight  days  from  the  day  of  the  execution  of  the  said  deed  by  the  defendant, 
the  same  having  been  first  duly  stamped  was  produced  and  left  at  the  office  of  the 
chief  registrar  of  the  Court  of  Bankruptcy  for  the  purpose  of  being  registered,  and 
together  with  such  deed  there  was  then  delivered  to  the  said  chief  registrar  an  affidavit 
by  the  defendant  that  a  majority  in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  defendant  whose  debts  amounted  to  101.  and  upwards  had  in 
writing  assented  to  or  approved  of  the  said  deed,  and  also  stating  the  amount  in  value 
of  the  property  and  credits  of  the  defendant  comprised  in  the  said  deed,  and  the  said 
deed  did,  before  the  registration  thereof,  bear  such  ordinary  and  ad  valorem  stamp 
duties  as  were  provided  by  the  Bank-[476]-ruptcy  Act,  1861,  in  that  behalf;  and  at 
the  time  of  the  execution  of  the  said  deed  the  plaintiffs  were,  in  respect  of  the  claim 
in  this  action,  and  which  is  herein  pleaded  to,  creditors  of  the  defendant  within  the 
meaning  of  the  Bankruptcy  Act,  1861,  and  all  conditions  having  been  performed  and 
fulfilled  and  all  things  having  happened  and  been  done  necessary  in  that  behalf,  the 
plaintiffs  became  and  were  and  are  bound  by  the  said  deed  as  if  they  had  been  parties 
thereto  and  had  duly  executed  the  same.  And  the  defendant  became  and  was  and 
is  entitled  to  the  benefit  of  the  several  clauses,  covenants,  matters  and  things  herein 
contained.  And  the  plaintiffs  after  the  last  pleading  sued,  and  prosecuted,  and  con 
tinned  to  sue  and  prosecute  the  defendant  in  this  action  for  the  said  claim  herein, 
contrary  to  the  said  covenant  in  that  behalf  and  the  true  intent  of  the  said  deed, 
whereby  the  defendant  has  become  and  is  entitled  to  plead  the  said  deed  in  bar  of 
this  action." 

Demurrer,  and  joinder  therein. 

Mellish  (F.  M.  White  with  him),  argued  for  the  plaintiff"  in  error  (a)  (the  defendant 
below).  First,  it  is  objected  that  the  deed  is  only  made  with  those  creditors  who 
execute  it,  and  that  non-assenting  creditors  have  not  equal  rights  under  it.  But  the 
debtor  covenants  with  the  creditors  who  execute  the  deed  that  he  will  pay  the  com- 
position to  all  the  creditors  ;  so  that  the  executing  creditors  are  trustees  for  the  whole 
body  of  creditors.  [Crompton,  J.  The  debtor  covenants  with  each  of  the  creditors 
parties  to  the  deed,  but  there  is  no  covenant  with  the  non-assenting  creditors.]  The 
word  "respectively"  may  be  rejected,  and  the  covenant  con-[477]-strued  as  a  joint 
covenant  so  far  as  regards  non-assenting  creditors.  [Crompton,  J.  How  can  they 
sue  upon  this  covenant?]  They  have  a  right  to  sue  in  the  joint  names  of  the  executing 
creditors.  [Crompton,  J.  The  intention  was  to  give  each  of  the  executing  creditors 
a  right  to  sue  in  his  own  name.]  When  the  requisite  majority  in  number  and  value 
have  executed  the  deed,  it  has  the  same  operation  as  if  the  non-assenting  creditors 

(a)  In  Trinity  Vacation  (June  21),  before  Williams,  J.,  Crompton,  J.,  Willes,  J., 
Byles,  J.,  Blackburn,  J.,  and  Shee,  J.,  and  in  Michaelmas  Vacation  (Dec.  1),  before 
Erie,  C.  J.,  Crompton,  J.,  Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  and  Shee,  J. 
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had  also  executed  it.  Under  the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25 
Vict.  c.  134),  the  deed  may  be  either  between  the  debtor  and  all  his  creditors,  or 
between  the  debtor  and  any  of  his  creditors,  or  between  the  debtor  and  a  trustee  on 
behalf  of  all  the  creditors :  per  Martin,  B.,  in  Ibderton  v.  Jewell  (16  C.  B.  N.  S.  142, 
150).  Unless  the  composition  is  paid  to  all  the  creditors,  none  are  bound  by  the 
deed ;  and  the  covenant  to  release  the  debtor  is  on  condition  of  payment  to  all  the 
creditors.  The  deed  recites  that  the  debtor  is  indebted  "amongst  others"  to  the 
parties  who  execute;  and  the  words  "all  and  every  the  present  creditors,"  in  the 
covenant  by  the  debtor  to  pay  the  composition,  must  mean  the  whole  body  of 
creditors.  In  Ilderton  v.  Jewell  (16  C.  B.  N,  S.  142,  150),  Crompton,  J.,  said,  "that 
it  is  enough  that  the  deed  should  appear  to  be  for  the  benefit  of  all  the  creditors  ;  and 
that  it  is  not  necessary  that  it  should  be  made  between  the  debtor  and  all  his  creditors  : 
it  may  be  made  between  the  debtor  and  some  of  his  creditors,  or  a  trustee  on  behalf 
of  all."  [Crompton,  J.  I  meant  that  each  creditor  should  have  the  same  legal  rights 
under  the  deed.]  Dingwall  v.  Edwards  (4  B.  &  S.  738)  shews  that  it  is  sufficient  if 
it  appears  on  the  face  of  the  deed  that  it  was  intended  to  relate  to  all  the  debts  and 
liabilities  of  the  debtor,  and  his  release  from  them.  In  Clapham  v.  Atkinson  (4  B.  &  S. 
722,  730)  [478]  the  deed  was  between  the  debtor  and  the  creditors  who  signed  it, 
being  the  requisite  majority  in  number  and  value,  and  each  creditor  agreed  to  release 
the  debtor  on  payment  of  the  composition.  The  Court  of  Exchequer  Chamber  held  that 
deed  good  on  the  ground  that  the  requisite  majority  had  signed  and  all  the  creditors 
had  the  option  of  signing.  Here  a  non-assenting  creditor  has  equal  rights  -with  an 
executing  creditor,  because  he  may  sue  for  his  debt,  unless  the  composition  is  paid 
to  all  the  creditors.  [Crompton,  J.  The  covenant  by  the  debtor  is  with  the  executing 
parties  "  respectively,"  and  they  covenant  "  respectively "  with  him,  so  that  non- 
executing  creditors  can  have  no  right  under  the  covenant.]  In  practice  the  requisite 
majority  of  assenting  creditors  do  not  execute  the  deed,  but  some  assent  in  writing ; 
and  an  assenting  creditor  who  does  not  execute  cannot  sue  on  the  deed  in  his  own 
name  any  more  than  a  non-assenting  creditor ;  but  each  might  sue  in  the  joint  names 
of  the  creditors  who  executed  the  deed.  He  then  argued,  secondly,  that  the  covenant 
not  to  sue  was  not  unreasonable ;  and,  thirdly,  that  although  the  action  was  com- 
menced before  the  deed  was  made,  the  continuance  of  the  action  was  a  breach  of  that 
covenant. 

HoU,  for  the  defendant  in  error  (the  plaintiff  below).  First,  under  this  deed  non- 
assenting  creditors  are  in  a  worse  position  than  executing  creditors.  It  is  conceded 
that  a  deed  of  composition  may  be  made  between  a  debtor  and  such  of  his  creditors 
as  execute  it,  but  if  it  expressly  or  impliedly  exclude  from  its  benefits  and  provisions 
non-assenting  creditors,  it  is  not  a  valid  deed  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861:  Ilderton  v.  Castrique  (14  C.  B.  N.  S.  99),  Ilderton  v.  Jewell  (16  C.  B. 
N.  S.  142).  Here  the  deed  is  between  [479]  the  debtor  and  the  creditors  who 
execute  the  deed ;  and  the  debtor  covenants  with  them  respectively  to  pay  the 
composition.  No  trustees  are  appointed  and  no  provision  is  made  by  which  non- 
assenting  creditors  can  enforce  payment  of  the  composition.  In  Clapham  v.  Atkinson 
(4  B.  &  S.  722,  730)  there  was  no  covenant  by  the  debtor  to  pay  the  composition,  or 
covenant  by  the  creditors  not  to  sue  him,  but  the  requisite  majority  of  creditors 
agreed  to  accept  the  composition  in  satisfaction  and  discharge  of  their  respective 
debts,  and  on  payment  to  execute  a  release ;  so  that  until  payment  or  tender  of  the 
composition  the  deed  was  inoperative,  and  each  creditor  retained  the  right  to  sue  for 
the  whole  of  his  debt.  [Blackburn,  J.  There  was  an  implied  agreement  by  the 
debtor  to  pay  the  composition.  Erie,  J.  The  effect  of  that  case  is,  that  an  agreement 
by  the  requisite  majority  of  creditors  to  accept  a  composition,  coupled  with  a  tender 
of  it,  is  a  bar  to  an  action  by  a  non-assenting  creditor,  although  there  is  no  cessio 
bonorum.]  The  word  "  respectively "  cannot  be  rejected,  for  the  intention  of  the 
deed  is  to  give  to  each  executing  creditor  a  right  of  suing  in  his  own  name  for  his 
share  of  the  composition.  It  is  probable  that  many  of  the  creditors  would  not  have 
executed  the  deed  unless  they  got  a  several  right  of  suing.  There  is  a  corresponding 
covenant  by  the  executing  creditors  "respectively"  not  to  sue  the  debtor  unless  and 
until  default  in  the  performance  of  the  covenant  on  his  part.  It  would  be  a  most 
unreasonable  construction  to  hold  that,  unless  the  composition  was  paid  to  all  the 
creditors,  every  creditor  was  remitted  to  his  original  rights.  If  the  word  "  respectively  " 
cannot  be  rejected,  there  is  no  party  in  whose  name  non-assenting  creditors  can  sue 
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for  the  composition.  If  the  word  "  respectively  "  be  [480]  rejected,  and  the  covenant 
treated  as  a  joint  covenant  with  the  executing  creditors  to  pay  the  noti-assenting 
creditors,  the  latter  could  not  sue  except  in  the  names  of  all  the  executing  creditors, 
and  it  would  be  necessary  to  obtain  their  consent  and  indemnify  them  against  costs. 
In  Ex  parte  Cockhurn  (33  L.  J.  Bank.  17)  the  debtor  covenanted  with  the  executing 
creditors  and  all  the  other  creditors  (if  any)  to  pay  all  the  creditors  the  composition, 
and  Lord  Westbury,  C,  held  the  deed  void,  because  the  non-executing  creditors 
could  not  sue  upon  it.  Ex  parte  Eawlings  (1  De  Gex,  J.  &  S.  225)  is  also  an  authority 
that  where  non-assenting  creditors  cannot  sue  upon  the  covenant  for  payment  of  the 
composition,  and  there  is  no  trustee  on  their  behalf,  the  deed  is  void.  It  is  an 
inflexible  rule  that  where  a  deed  is  inter  partes  no  person  who  is  not  a  party  can  sue 
upon  it:  Gilby  v.  Copley  (3  Lev.  138),  Cooker  v.  Child  (2  Lev.  74),  Lord  Southampton 
V.  Brami  (6  B.  &  C.  718),  Metcalfe  v.  R7jcroft  (6  M.  &  Sel.  75).  He  argued,  secondly, 
that  there  was  an  inequality  amongst  the  creditors,  inasmuch  as  the  debts  of  the 
executing  creditors  were  admitted  in  the  schedule  of  the  deed :  Ex  parte  Cockhirn 
(33  L.  J.  Bank.  17).  Thirdly,  that  the  covenant  not  to  sue,  if  inapplicable  to  non- 
assenting  creditors,  was  no  bar  to  the  action ;  if  applicable,  it  was  unreasonable  and 
void,  as  it  subjected  them  to  damages  if  they  contested  the  validity  of  the  deed : 
Dell  V.  King  (2  H.  &  C,  84),  Macnaught  v.  Russell  (1  H.  &  N.  611),  Leigh  v.  Pendlebury 
(15  C.  B.  N.  S.  815);  also  that  each  creditor  was  liable  if  his  partner  sued  :  Hidson 
V.  Barclay  (ante,  p.  9;  reversed  on  error,  ante,  p.  361).  Fourthly,  that  a  creditor 
having  a  mortgage  or  lien  might  [481]  enforce  it  after  receiving  the  composition. 
Fifthly,  that  the  deed  was  not  pleadable  in  bar  to  the  further  maintenance  of  the 
action  :  Oppenheimer  v.  Grieves  (7  H.  &  N.  533). 

Mellish  replied. 

Cur.  adv.  vult. 

Crompton,  J.,  now  said, — We  are  of  opinion  that  this  case  may  be  disposed  of  on 
the  first  point  only ;  and  therefore,  without  regard  to  any  others,  we  think  the  deed 
invalid  upon  the  first  objection.  Since  it  is  now  established  that  a  mere  covenant  to 
pay  a  composition  is  sufficient  without  any  cessio  bonorum,  or  any  fund  to  which  the 
creditors  may  look  for  their  contribution,  we  ought  to  take  care  that  non-assenting 
creditors  have  equal  rights  under  such  a  covenant.  The  Act  evidently  intended  that 
an  arrangement  might  be  made  by  a  debtor  with  all  or  some  of  his  creditors,  or  a 
trustee  for  them,  and  that  some  of  the  creditors  might  be  trustees  for  the  whole  body. 
But  we  must  always  look  at  the  deed  and  see  how  far  the  necessary  provision  is  made 
for  conferring  on  all  the  creditors  equal  rights  under  the  covenant ;  for  we  must 
remember  that  it  is  a  substitute  for  the  fund  under  a  cessio  bonorum. 

Now,  this  deed  is  between  the  debtor  and  the  creditors  who  execute  it ;  the  non- 
assenting  creditors  being  no  parties  to  it.  There  is  a  covenant  by  the  debtor  with 
the  executing  creditors  respectively  and  individually,  but  there  is  no  covenant  with 
the  non-assenting  creditors  or  with  any  trustee  for  them.  Therefore  they  have  not 
equal  protection  with  the  executing  creditors,  and  the  foundation  of  our  judgment  is, 
that  the  non-assenting  creditors  have  not  an  equal  right  to  sue  on  the  covenant  for 
payment  of  the  com-[482]-position.  The  covenant  by  the  debtor  to  pay  the  com- 
position is  with  the  creditors,  parties  to  the  deed,  '*  respectively,  their  respective 
executors,  administrators  and  assigns;"  and  the  creditors,  parties  to  the  deed,  "for 
himself  and  herself  respectively,  and  for  his  and  her  several  and  respective  heirs, 
executors  and  administrators,"  covenant  with  the  debtor  not  to  sue  him  until  default 
in  the  performance  of  his  covenants.  We  think  that  it  was  intended  to  give  each 
individual  creditor  who  executed  the  deed  a  right  to  sue  upon  it,  but  not  to  give  such 
right  to  creditors  who  were  not  parties  to  it. 

It  was  argued  that  the  word  "respectively"  might  be  rejected,  and  the  covenant 
read  as  if  the  executing  creditors  were  trustees  for  the  whole  body  of  creditors ; 
but  the  very  object  of  the  deed  was  that  each  executing  creditor  should  have  the 
right  to  sue  individually  for  his  share  of  the  composition,  and  we  think  it  impossible 
to  construe  the  covenant  as  a  covenant  with  the  executing  creditors  to  pay  them  and 
the  non-assenting  creditors,  for  the  debtor  covenants  with  each  executing  creditor 
respectively  ;  and  then  each  executing  creditor  respectively  for  himself  covenants  with 
the  debtor.  To  construe  this  as  a  joint  covenant  so  as  to  make  the  executing  creditors 
trustees  for  the  whole  body  of  creditors  assenting  or  non-assenting,  would  be  incon- 
sistent with  the  individual  right  of  each  assenting  creditor  to  sue.     It  could  never  have 
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been  intended  that  a  changing  body,  like  assenting  creditors,  some  of  whom  assent 
long  after  others,  should  be  trustees  for  the  whole  body  of  creditors.  Mr.  Mellish  did 
not  point  out  how  the  individual  right  of  suit  could  be  enforced  by  the  individual  non- 
assenting  creditors,  and  we  do  not  see  in  what  way  it  can.  That  being  so,  and  the 
non-assenting  creditors  having  no  right  to  sue  on  the  covenant  which  is  a  8ubsti-[483]- 
tute  for  the  cessio  bonorum,  we  think  the  deed  invalid  on  that  ground,  and  the 
judgment  of  the  Court  below  must  be  affirmed. 

Keating,  J.  I  did  not  hear  the  whole  of  the  argument,  and  therefore  take  no 
part  in  the  judgment. 

Judgment  affirmed.(a) 

[484]    Exchequer  Reports.    Hilary  Term,  28  Vict. 

BoosEY  V.  Wood.  Jan.  18,  1865. — To  an  action  for  libel  it  is  a  good  plea  that,  after 
the  commencement  of  the  suit,  the  plaintiff  and  defendant  agreed  to  accept  the 
publication  of  mutual  apologies  in  satisfaction  and  discharge  of  the  causes  of 
action,  damages  and  costs,  and  that  such  apologies  were  published. 

[S.  C.  34  L.  J.  Ex.  66 ;  11  Jur.  (N.  S.)  181  ;  13  W.  R  317 ;  11  L.  T.  639.] 

Declaration  for  libel  published  of  and  concerning  the  plaintiff  in  a  publication  of 
the  defendant  called  the  Orchestra. 

Plea.  That  after  the  commencement  of  this  suit  the  plaintiff  and  defendant 
agreed  together  to  accept  certain  mutual  apologies,  to  be  published  by  the  plaintiff 
and  defendant  respectively  in  certain  weekly  journals  belonging  to  and  published  by 
the  plaintiff  and  defendant  respectively,  in  full  satisfaction  and  discharge  of  all  the 
causes  and  rights  of  action  in  the  declaration  mentioned,  and  all  damages  and  costs 
sustained  by  the  plaintiff  in  respect  thereof.  And  the  defendant  says  that  thereupon  and 
in  pursuance  of  the  said  agreement  he  the  defendant  did,  to  wit,  on  the  14th  day  of 
December,  a.d.  1864,  print  and  publish  his  part  of  the  said  mutual  apologies  in  the 
said  weekly  journal  belonging  to  and  published  by  him  the  defendant,  and  so  agreed 
upon  in  that  behalf  as  aforesaid,  that  is  to  say,  in  the  defendant's  weekly  journal 
called  the  Orchestra,  of  which  the  plaintiff  had  notice.  And  the  plaintiff  did  also, 
after  the  making  of  the  said  agreement  and  in  pursuance  thereof,  to  wit,  on  the  14th 
day  of  May,  A.D.  1864,  print  and  publish  his  part  of  the  said  mutual  apologies  in  the 
said  weekly  journal  belonging  to  and  [485]  published  by  him  the  plaintiff,  and  so 
agreed  upon  in  that  behalf  as  aforesaid,  that  is  to  say,  in  the  plaintiff's  weekly  journal 
called  Boosey's  Musical  and  Dramatic  Review. 

Demurrer  to  plea,  and  joinder  therein. 

Joyce,  in  support  of  the  demurrer.  The  plea  is  bad.  It  purports  to  be  pleaded 
by  way  of  accord  and  satisfaction  after  action  brought,  but  in  truth  amounts  to  an 
accord  only,  without  satisfaction.  A  cause  of  action  having  accrued,  it  can  only  be 
released  by  deed,  but  the  defendant  seeks  by  his  plea  to  give  to  a  parol  agreement 
the  effect  of  a  release.  [Martin,  B.  The  plea  states  that  the  plaintiff  and  defendant 
agreed  to  accept  the  publication  of  mutual  apologies  in  satisfaction  and  discharge  of 
all  causes  of  action,  damages  and  costs,  and  that  they  published  mutual  apologies. 
Why  is  not  that  a  good  accord  and  satisfaction  1  ]  The  plea  contains  no  averment 
that  the  publication  of  the  mutual  apologies  was  accepted  in  satisfaction.  [Martin,  B. 
I  am  disposed  to  think  that  if  the  apologies  had  been  by  word  of  mouth,  that  would 
not  have  amounted  to  a  good  accord  and  satisfaction  ;  but  here  expense  has  been 
incurred  in  printing  the  apologies.  In  Lane  v.  Applegate  (1  Stark.  N.  P.  97),  where 
the  plaintiff  agreed  to  waive  his  action  for  words  imputing  a  crime  in  consideration 
that  the  defendant  would  destroy  certain  documents  in  his  possession  imputing  the 
same  crime  to  the  plaintiff,  Lord  Ellenborough  ruled  that  the  agreement,  when 
executed  by  the  burning  of  the  papers,  was  a  bar  to  the  action,  as  an  accord  and 
satisfaction.]  That  case  only  shews  that  the  execution  of  the  agreement,  not  the 
averment  itself,  may  be  pleaded  by  way  of  accord  and  satisfaction.     [Martin,  B.     Lord 

(a)  See  The  Chesterfield  and  Midland  Silkstone  Colliery  Company  v.  Hawkins,  p.  677, 
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Ellenborough  was  of  opinion  that  the  agreement  was  a  bar  to  the  action  as  an  accord 
and  satisfaction.] 

[486]  Needham  appeared  in  support  of  the  plea,  but  was  not  called  upon  to  argue. 

Martin,  B.  Lane  v.  Applegate  is  an  authority  in  support  of  this  plea.  That  case 
is  reported  without  any  comment  by  Mr.  Starkie,  who  was  particularly  well  skilled 
in  this  branch  of  the  law.(a) 

Pollock,  C.  B.,  Channell,  B.,  and  Pigoit  B.,  concurred. 

Judgment  for  the  defendant. 

MoUNSEY  V.  ISMAY.  Jan.  25,  1865. — A  claim  by  custom  for  the  freemen  and  citizens 
of  a  town,  on  a  particular  day  in  the  year,  to  enter  upon  a  close  for  the  purpose 
of  holding  horse  races  thereon,  is  not  a  claim  to  an  "easement"  within  the  2nd 
section  of  the  Prescription  Act,  2  &  .3  Wm.  4,  c.  71. — That  section  points  to  a 
right  belonging  to  an  individual  in  respect  of  his  land,  not  to  a  class  such  as 
freemen  or  citizens  claiming  a  right  in  gross  wholly  irrespective  of  land  ;  and  to 
bring  the  right  within  the  term  "  easement,"  in  that  section,  it  must  be  one  analogous 
to  that  of  a  right  of  way  or  a  right  of  watercourse,  and  must  be  a  right  of  utility 
and  benefit,  and  not  one  of  mere  recreation  and  amusement. — Semble,  that  an 
easement  in  gross  is  within  the  Prescription  Act. 

[S.  C.  34  L.  J.  Ex.  52  ;  11  Jur.  (N.  S.)  141 ;  13  W.  R.  521 ;  12  L.  T.  27  :  on  demurrer 
1  H.  &  C.  729.     Not  applied,  Mercer  v.  Deane,  [1905]  2  Ch.  586.] 

Declaration.  That  the  defendant  broke  and  entered  a  certain  close  of  the  plaintiff, 
abutting,  &c.,  and  broke  down,  prostrated  and  destroyed  the  fences  of  the  plaintiflf  of 
and  belonging  to  the  said  close  of  the  plaintiff,  and  divers  posts  and  rails  then  standing 
and  being  in  and  upon  the  said  close  of  the  plaintiff  and  affixed  thereto,  and  also 
prostrated,  levelled  and  destroyed  a  bank  then  erected  [487]  and  being  upon,  and 
being  parcel  of,  the  said  close,  and  pulled  up  and  destroyed  the  thorns  there  and 
thereon  then  growing :  Whereby  the  plaintiff  has  sustained  damage,  &c. 

Fifth  plea.  That  for  the  full  period  of  twenty  years  next  before  this  suit,  on  a 
certain  day  in  each  and  every  year,  (to  wit)  on  Ascension  Day,  commonly  called  Holy 
Thursday,  horse  races  have  been  and  of  right  ought  to  have  been  and  still  ought  to 
be  holden  on  a  certain  piece  of  land  in  the  extraparochial  hamlet  of  Kingsmoor,  in 
the  said  county  (being  in  the  neighbourhood  of  the  city  of  Carlisle) ;  and  for  the  full 
period  of  twenty  years  next  before  this  suit  the  freemen  of  the  said  city  of  Carlisle, 
on  the  day  aforesaid  in  each  and  every  year,  have  during  all  the  time  aforesaid  of 
right  and  without  interruption  enjoyed  and  claimed  to  enjoy,  as  a  custom,  a  certain 
reasonable  and  laudable  right  and  privilege,  that  is  to  say,  that  the  freemen  of  the 
said  city  of  Carlisle  on  the  day  aforesaid  in  each  and  every  year  should  enter  into  and 
upon  the  said  piece  of  land  in  the  said  hamlet  for  the  purpose  of  holding  horse  races 
thereon,  and  the  said  freemen  of  the  said  city  of  Carlisle  on  the  day  aforesaid  in  each 
and  every  year,  without  interruption,  have  during  all  the  time  aforesaid  been  used  and 
accustomed  to  enter,  and  of  right  have  entered  and  ought  to  have  entered,  and  still 
of  right  ought  to  enter,  into  and  upon  the  said  piece  of  land  in  the  said  hamlet  for 
the  purpose  of  holding  horse  races  thereon.  And  the  defendant  says  that  the  close, 
&c.,  at  the  time  when,  &c.,  was  parcel  of  the  said  piece  of  land  in  the  said  hamlet, 
wherefore,  the  defendant,  being  one  of  the  freemen  of  the  said  city  of  Carlisle,  broke 
and  entered  into  the  said  piece  of  land  and  the  said  close  in  the  declaration  mentioned 
on  Ascension  Day,  a.d.  1862,  for  the  purpose  of  holding  the  said  horse  races;  and 
because  the  plaintiff,  a  short  time  before  the  time  when,  &c ,  had  wrongfully  [488] 
placed  and  erected  fences,  posts,  and  rails,  and  a  bank  and  thorns  upon  and  over  the 
said  land  and  the  part  of  the  said  land  where  the  said  horse  races  were  accustomed 
to  be  held  as  aforesaid,  and  continued  to  keep  the  same  there  placed  and  erected 
until  the  said  time  when,  &c.,  insomuch  that  the  said  freemen  were  unable  to  hold 
the  said  horse  races  as  they  were  accustomed  and  of  right  entitled  to  do ;  wherefore 
the  defendant,  being  one  of  the  freemen  of  the  said  city  of  Carlisle,  for  the  purpose  of 

(a)  Accord  and  satisfaction  is  a  good  plea  in  all  actions  in  which  damages  only  are 
sought  to  be  recovered.  It  may  also  be  pleaded,  although  a  chattel  real  or  personal 
is  to  be  recovered,  as  in  detinue  of  charters,  of  a  horse,  or  other  personal  goods : 
Feytoe's  case,  9  Rep.  79  b.  Com.  Dig.  tit.  "Accord"  (A.  1). 
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enabling  the  said  horse  races  to  be  held  as  aforesaid,  did  on  the  said  day  remove  the 
said  fences,  posts  and  rails,  and  the  said  bank  and  thorns,  doing  no  more  damage 
thereto  than  was  necessary  for  the  purposes  aforesaid,  which  are  the  trespasses 
alleged  in  the  declaration. 

Sixth  plea.  The  defendant  repeats  all  the  allegations  in  the  fifth  plea  contained, 
substituting  a  period  of  forty  years  for  that  of  twenty  years. 

Seventh  plea.  The  defendant  repeats  all  the  allegations  in  the  fifth  plea  contained, 
except  so  much  of  the  said  plea  as  alleged  that  the  freemen  of  Carlisle  enjoyed  and 
exercised  the  said  right  and  privilege  as  a  custom,  and  the  defendant  says  that  all 
the  citizens  of  Carlisle,  instead  of  the  freemen  of  Carlisle,  enjoyed  and  exercised  the 
said  right  and  privilege  as  a  custom,  and  that  the  defendant,  being  one  of  the  said 
citizens,  committed  the  acts  in  the  declaration'and  in  the  fifth  plea  mentioned. 

Eighth  plea.  The  defendant  repeats  all  the  allegations  in  the  seventh  plea 
contained,  and  all  the  allegations  in  the  fifth  plea  which  are  incorporated  therein, 
substituting  a  period  of  forty  years  for  that  of  twenty  years. 

Ninth  plea.  That  for  the  full  period  of  twenty  years  next  before  this  suit,  on  a 
certain  day  in  each  and  every  year,  (to  wit)  on  Ascension  Day,  commonly  called 
Holy  Thursday,  horse  races  have  been,  and  of  right  ought  to  [489]  have  been,  and 
still  of  right  ought  to  be,  holden  on  a  certain  piece  of  land  in  the  extraparochial 
hamlet  of  Kingsmoor  in  the  said  city  (being  in  the  neighbourhood  of  the  city  of 
Carlisle),  and  for  the  full  period  of  twenty  years  next  before  this  suit  the  freeman 
of  the  said  city  of  Carlisle  on  the  day  aforesaid  in  each  and  every  year  have,  during 
all  the  time  aforesaid,  of  right  and  without  interruption  enjoyed  and  claimed  to  enjoy 
as  a  custom  a  certain  reasonable  and  laudable  right  and  privilege,  that  is  to  say,  that 
the  freemen  of  the  said  city  of  Carlisle  on  the  day  aforesaid  in  each  and  every  year 
should  enter,  without  any  interruption,  into  and  upon  the  said  piece  of  land  in  the 
said  hamlet  for  the  purpose  of  holding  horse  races  thereon,  and  should  enter  into  and 
upon  the  said  piece  of  land  in  the  said  hamlet  at  a  reasonable  time  before  the  holding 
of  such  horse  races  in  each  and  every  year,  for  the  purpose  of  preparing  and  making 
ready  the  said  piece  of  land  for  the  more  conveniently  holding  the  said  horse  races 
on  such  day  as  aforesaid ;  and  the  said  freemen  of  the  said  city  of  Carlisle  on  the 
day  aforesaid  in  each  and  every  year  have,  during  all  the  time  aforesaid,  without 
interruption,  been  used  and  accustomed  to  enter,  and  of  right  have  entered,  and 
ought  to  have  entered  and  still  of  right  ought  to  enter,  into  and  upon  the  said  piece 
of  land  in  the  said  hamlet  for  the  purpose  of  holding  horse  races  thereon,  and  have 
been  used  and  accustomed  to  enter  and  of  right  have  entered,  and  ought  to  have 
entered  and  still  of  right  ought  to  enter,  into  and  upon  the  said  piece  of  land  in  the 
said  hamlet  at  a  reasonable  time  before  the  holding  of  such  horse  races  in  each  and 
every  year  during  all  the  time  aforesaid  for  the  purpose  of  preparing  and  making 
ready  the  said  piece  of  land  for  the  more  conveniently  holding  the  said  horse  races 
on  such  day  as  aforesaid.  And  the  defendant  says  that  the  said  close  in  which,  &c., 
at  the  said  time  when,  &c.,  [490]  was  parcel  of  the  said  piece  of  land  in  the  said  hamlet, 
wherefore  the  defendant,  being  one  of  the  freemen  of  the  said  city  of  Carlisle,  broke 
and  entered  the  said  piece  of  land  for  the  purposes  aforesaid  at  a  reasonable  time 
before  the  said  horse  races  held  on  Ascension  Day,  a.d.  1862,  and  because  the  plaintiff, 
a  short  time  before  the  time  when,  &c.,  had  wrongfully  placed  and  erected  fences, 
posts  and  rails,  and  a  bank  and  thorns  upon  and  over  the  said  land,  and  the  part  of 
the  said  land  where  the  said  horse  races  were  accustomed  to  be  held  as  aforesaid,  and 
continued  to  keep  the  same  placed  and  erected  until  the  time  when,  &c.,  insomuch 
that  the  said  freemen  would  have  been  prevented  from  holding,  and  would  have  been 
unable  to  hold,  the  said  horse  races  on  the  said  day  as  they  were  accustomed  and  of 
right  entitled  to  do,  wherefore  the  defendant,  being  one  of  the  freemen  of  the  said 
city  of  Carlisle,  for  the  purpose  of  enabling  the  said  horse  races  to  be  held  on  the  day 
aforesaid,  did  then  remove  the  said  fences,  posts  and  rails,  and  the  said  bank  and 
thorns,  doing  no  more  damage  thereto  than  was  necessary  for  the  purposes  aforesaid, 
which  are  the  trespasses  alleged  in  the  declaration. 

Tenth  plea.  The  defendant  repeats  all  the  allegations  in  the  ninth  plea,  substitut- 
ing a  period  of  forty  years  for  that  of  twenty  years. 

Eleventh  plea.  The  defendant  repeats  all  the  allegations  in  the  ninth  plea  con- 
tained, except  so  much  of  the  said  plea  as  alleges  that  the  freemen  of  Carlisle  enjoyed 
and  exercised  the  said  right  and  privilege  as  a  custom,  and  the  defendant  says  that 
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all  the  citizens  of  Carlisle,  instead  of  the  freemen  of  Carlisle,  enjoyed  and  exercised 
the  said  right  and  privilege  as  a  custom,  and  that  the  defendant,  being  one  of  the 
said  citizens,  committed  the  acts  in  the  declaration  and  in  the  ninth  plea  mentioned. 

[491]  Twelfth  plea.  The  defendant  repeats  all  the  allegations  in  the  eleventh 
plea  contained,  and  all  the  allegations  in  the  ninth  plea  which  are  incorporated  therein, 
substituting  a  period  of  forty  years  for  that  of  twenty  years. 

Demurrer  to  pleas  respectively,  and  joinder  in  demurrer. 

Further  replication  to  the  several  pleas.  That  there  was  not,  before  or  at  the 
commencement  of  the  said  period  of  years  before  this  suit  in  each  of  those  several 
pleas  respectively  mentioned,  and  during  which  the  said  right  is  alleged  to  have  been 
enjoyed  as  therein  mentioned,  any  valid  or  legal  custom  such  as  is  therein  mentioned. 

Demurrer  to  replication,  and  joinder  therein. 

C.  Hutton,  in  support  of  the  demurrer  to  the  pleas  (January  18th).  It  has  been 
decided  that  this  custom  is  good  as  an  immemorial  custom  :  Mounsey  v.  Ismay  (1  H. 
«fe  C.  729) ;  and  the  question  now  is,  whether  it  can  be  pleaded  as  an  easement  under 
the  Prescription  Act,  2  &  3  Wm.  4,  c.  71 1  The  1st  section,  which  relates  to  claims 
to  rights  of  common  and  other  profits  a  prendre,  uses  the  words  "custom,  prescription 
or  grant."  There  the  word  "  custom "  has  reference  to  ca.ses  such  as  a  claim  by  a 
copyhold  tenant,  as  against  his  lord,  to  take  some  profit  or  benefit  out  of  land.  The 
words  "custom,  prescription  or  grant,"  are  repeated  in  the  2nd  section,  which  relates 
to  easements,  and  the  word  "custom"  in  that  section  has  the  same  meaning  as  in 
the  1st.  It  is  obvious  that  the  word  "custom"  in  the  1st  section  must  have  the 
meaning  contended  for,  otherwise  the  Act  would  allow  any  body  of  persons  to  claim 
by  custom  an  interest  or  profit  a  prendre  in  another  person's  soil.  But  at  common 
law  a  profit  k  prendre  cannot  be  claimed  by  custom,  but  only  by  prescription  or  grant, 
except  in  the  case  of  a  copyhold  tenant  against  his  lord.  Prescription  must  be  in  a 
que  [492]  estate,  as  in  the  name  of  a  certain  person  and  his  ancestors,  or  those  whose 
estate  he  hath,  or  in  bodies  politic  or  corporate,  or  their  predecessors  :  Co.  Lit.  113  b. 
There  cannot  be  a  custom  for  inhabitants,  as  such,  to  have  a  profit  k  prendre  in  the 
soil  of  another:  Gateward's  case  (6  Rep.  59  b.).  Constable  v.  Nicholson  (14  C.  B.  N.  S. 
230),  Hlewett  v.  Tregonning  (3  A.  &  E.  554).  [Martin,  B.  What  easement  could  be 
created  by  ciistom?]  If  a  copyholder  for  twenty  years  used  a  particular  way  over 
the  land  of  his  lord,  or  took  his  cattle  to  drink  at  a  particular  stream  of  the  lord. 
[Martin,  B.  In  Les  Termes  de  la  Ley  it  is  said  :  "Custom  differs  from  pre.scription, 
because  custom  is  common  to  many,  and  prescription,  by  the  opinion  of  some,  is 
particular  to  this  or  that  man."]  The  2nd  section  of  the  Prescription  Act  only  applies 
to  rights  claimed  in  respect  of  some  tenement,  and  not  to  an  easement  in  gross.  In 
Bailey  v.  Stepliens  (12  C.  B.  N.  S.  91,  113),  Willes,  J.,  said:  "There  is  no  doubt  an 
easement  in  gross  could  not  be  claimed  by  an  occupier  under  the  Prescription  Act, 
because  under  the  Prescription  Act,  as  has  been  pointed  out  already,  the  claim  is  by 
custom,  prescription  or  grant ;  and  there  is  no  doubt  that  a  right  could  not  be  acquired 
under  that  Act  by  twenty,  thirty,  or  sixty  years  enjoyment,  according  as  it  might  be, 
whether  an  easement  or  a  profit  k  prendre,  except  it  was  capable  of  being  annexed 
to  land  within  the  rule  I  have  mentioned."  The  question,  whether  a  right  of  common 
in  gross  could  be  pleaded  under  the  5th  section  of  the  Prescription  Act,  was  raised 
in  fVekome  v.  Upfon  (6  M.  &  W,  536),  and  Parke,  B.,  said,  that  if  it  had  been  the 
only  question  the  Court  would  probably  have  granted  a  rule  for  the  purpose  of  giving 
it  further  consideration,  "although  we  might  be  disposed  to  think  that  the  present 
case  is  within  the  equity  [493]  of  the  statute."  But  that  section  provides  that  in  all 
plefidings  wherein,  before  the  Act,  "it  would  have  been  necessary  to  allege  the  right 
to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment 
thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed."  The  8th  section  also  shews  that  the  2nd  does  not  apply  to  every  kind  of 
prescription,  but  only  where  at  common  law  the  claim  would  be  in  respect  of  a  que 
estate.  That  view  is  supported  by  the  preamble  of  the  Act.  [Martin,  B.  At 
common  law  parishioners,  inhabitants  and  churchwardens  were  not  capable  of  pur- 
chasing lands :  Co.  Lit.  3  a.  [c].]  Moreover,  the  right  claimed  is  not  an  easement  but 
a  mere  licence. 

Crompton,  in  support  of  the  plea8.(a)     The  right  claimed  is  an  easement.      In 

(a)  He  was  requested  by  the  Court  to  confine  his  argument  to  the  question  whether 
the  right  claimed  was  an  ejvsement, 
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Gale  on  Easements,  p.  5,  3rd  ed.,  it  is  said:  "An  easement  may  be  defined  to  be 
a  privilege  without  profit,  which  the  owner  of  one  neighbouring  tenement  hath  of 
another,  existing  in  respect  of  their  several  tenements,  by  which  the  servient  owner 
is  obliged  to  suffer  or  not  to  do  something  on  his  own  land,  for  the  advantage  of  the 
dominant  owner."  If  that  be  a  correct  definition,  there  cannot  be  an  easement  in 
gross.  But  the  late  editor  of  Gale  on  Easements  treats  it  as  clear  that  an  easement 
in  gross  may  exist  (3rd  ed.,  p.  10,  note  (d),  p.  12,  note  (d)) ;  and  refers  to  the  authority 
of  Welcome  v.  Upton.  [Martin,  B.  That  was  not  the  case  of  an  easement  properly 
so  called,  it  was  a  claim  to  a  profit  k  prendre  in  gross.  Pigott,  B.  In  a  ease  of 
Blaiid  V.  Lipscombe  (4  E.  &  B.  713,  note  (c)).  Lord  Campbell  said:  "We  must  act 
upon  that  salutary  law  which  distinguishes  between  a  mere  easement  [494]  and  the 
right  to  take  a  profit.  It  is  a  good  custom  for  all  the  inhabitants  of  a  parish  to  dance 
in  a  particular  spot,  or  the  like :  but  a  custom  to  take  as  a  profit  what  is  valuable, 
would  be  very  injurious  to  the  owner  and  of  but  little  benefit  to  the  inhabitants,  and 
is  bad."]  No  doubt  an  easement  in  gross  cannot  be  claimed  by  an  occupier  under 
the  Prescription  Act:  per  Willes,  J.,  in  Bailey  v.  Stephens  (12  C.  B.  N.  S.  113);  but  a 
plea  of  a  grant  to  a  corporation  to  go  on  a  common  to  hold  races  would  be  good,  and 
there  is  no  difTerence  between  a  grant  to  a  corporation  and  an  individual  and  his  heirs. 
[Martin,  B.  It  cannot  properly  be  the  subject  of  a  grant ;  it  is  a  mere  licence :  as 
if  a  man  grants  to  another  a  right  to  walk  at  pleasure  in  his  park.]  The  law  will 
not  regard  a  grant  for  the  pleasure  of  an  individual,  but  a  grant  for  the  benefit 
of  the  community  would  be  good.  [Pigott,  B.,  referred  to  Dye  v.  Lady  James  Hay 
(1  Macq.  305).] 

C.  Hutton  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  a  demurrer  to  pleas.  The  declaration  is  trespass  for  breaking 
and  entering  a  close  and  breaking  down  the  fences,  &c. 

There  are  several  pleas  which  are  demurred  to.  These  are  all  grounded  upon  the 
Prescription  Act,  2  &  3  Wm.  4,  c.  71.  The  first  alleged  that,  for  the  full  period  of 
twenty  years  next  before  the  suit,  on  a  certain  day  in  every  year,  viz.,  Ascension  Day 
or  Holy  Thursday,  horse  races  had  been  of  right,  &c.,  holden  on  a  certain  piece  of 
land,  whereof  the  close  in  which,  &c.,  was  parcel,  and  for  the  same  full  period  of 
twenty  years  the  freemen  of  the  city  of  [495]  Carlisle  had  of  right,  and  without 
interruption,  enjoyed  a  custom  that  they  should  enter  upon  the  said  piece  of  land  for 
the  purpose  of  holding  horse  races  thereon,  and  the  said  freemen  had,  during  all  that 
time,  used,  &c.  The  pleas  proceeded  to  justify  the  trespass  by  virtue  of  the  custom 
in  the  usual  manner. 

The  next  plea  was  the  same  alleging  the  user  of  the  custom  for  forty  years. 

The  next  plea  was  similar  to  the  first  above  demurred  to,  save  that  the  right  was 
alleged  to  be  in  the  citizens  of  Carlisle. 

The  next  was  similar  to  the  last,  save  that  the  user  was  alleged  t.o  be  for  forty  years. 

The  four  pleas  following  were  substantially  the  same  as  the  preceding,  and  one 
objection  only  was  made  to  all  of  them,  viz.,  that  the  custom  alleged  was  not  within 
the  Prescription  Act.  Some  short  time  ago  this  custom  was  the  subject-matter  of 
discussion  before  us.  It  was  then  pleaded  as  a  custom  at  common  law,  and  we  were 
of  opinion  that  it  was  a  good  custom.  The  case  is  reported  in  1  H.  &  C.  729.  The 
present  pleas  have  been  added  since.  It  is  perfectly  clear  that  such  a  right  as  is  here 
set  up  can  only  exist  by  custom, — a  grant  of  such  right  to  the  freemen  of  Carlisle,  or 
the  citizens  of  Carlisle,  would  be  void,  such  indeterminate  bodies  as  the  freemen  of  a 
city  or  the  citizens  of  a  city,  not  being  themselves  a  corporation,  are  incapable  of 
being  grantees;  and  there  is  probably  another  objection  to  it  as  not  being  a  legal 
subject  of  grant  but  only  of  licence.  The  question  therefore  really  comes  to  this, 
assuming  that  the  owner  of  this  close  had,  forty-one  years  before  the  commencement 
of  the  suit,  by  parol  granted  to  or  conferred  upon  the  freemen  of  Carlisle  or  the 
citizens  of  Carlisle  this  right,  and  that  they  had  during  the  forty  years  preceding  the 
suit  in  fact  exercised  it  as  a  right  and  [496]  without  interruption,  would  the  operation 
of  the  2nd  section  of  the  statute  render  it  absolute  and  indefeasible  notwithstanding 
that  the  origin  of  it  could  be  clearly  and  satisfactorily  proved,  and  that  it  began  shortly 
before  the  commencement  of  the  period  of  the  forty  years?  The  occasion  of  the 
enactment  of  the  Prescription  Act  is  well  known.     It  had  been  long  established  that 
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the  enjoyment  of  an  easement  as  of  right  for  twenty  years  was  practically  conclusive 
of  a  right  from  the  reign  of  Richard  the  First,  or,  in  other  words,  of  a  right  by  pre- 
scription (except  proof  was  given  of  an  impossibility  of  the  existence  of  the  right) 
from  that  period.  A  very  common  mode  of  defeating  such  a  right  was  proof  of  unity 
of  possession  since  the  time  of  legal  memory.  To  meet  this  the  grant  by  a  lost  deed 
was  invented,  but  in  progress  of  time  a  difficulty  arose  in  requiring  a  jury  to  find  upon 
their  oaths  that  a  deed  had  been  executed  which  every  one  knew  never  existed, — 
hence  the  Prescription  Act. 

The  first  section  of  the  Act  relates  to  profits  k  prendre,  and  the  respective  periods 
therein  mentioned  are  thirty  years  and  sixty  years.  The  present  case  is  not  alleged 
to  be  within  it.  The  pleas  are  all  grounded  upon  the  second,  which  enacts  that  no 
claim  which  may  be  lawfully  made  at  common  law  by  custom,  prescription,  or  grant, 
to  any  way  or  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water  to  be 
enjoyed  upon  any  land,  &c.,  when  such  way  or  other  matter  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  twenty  years, 
shall  be  defeated  or  destroyed  by  shewing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  and  where  such  way 
or  other  matter  shall  have  been  so  enjoyed  for  the  period  of  forty  years  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  it  was 
enjoyed  by  a  consent  or  agreement  by  deed  or  writing.  The  ques[497]-tion  which 
has  been  argued  before  us,  and  which  is  the  true  one,  is  whether  a  custom  for  the 
freemen  or  citizens  of  Carlisle,  upon  Ascension  Day,  to  enter  upon  another  man's  land 
for  the  purpose  of  holding  horse  races  there,  is  an  easement  within  the  second  section. 
To  be  so,  it  must  be  within  the  words  custom,  prescription,  or  grant  to  a  way  or  other 
easement,  or  to  a  watercourse  or  the  use  of  any  water  to  be  enjoyed  upon  land  of 
another ;  and  we  think  it  is  not. 

In  the  first  place,  we  do  not  think  this  custom  is  an  easement  at  all.  One  of  the 
earliest  definitions  of  an  easement  with  which  we  are  acquainted  is  in  the  "Termes 
de  la  Ley,"  and  it  is  "a  privilege  that  one  neighbour  hath  of  another  by  writing  or 
prescription,  without  profit,  as  a  way  or  a  sink  through  his  land."  In  this  definition 
custom  is  not  mentioned,  prescription  is,  and  it  therefore  seems  to  point  to  a  privilege 
belonging  to  an  individual,  not  a  custom  which  appertains  to  many  as  a  class.  Again, 
in  Mr.  Gale's  book,  p.  5,  an  easement  is  defined,  a  very  great  number  of  authorities 
are  collected,  and  it  is  stated  in  the  most  explicit  terms  that  to  constitute  an  easement 
there  must  be  two  tenements,  a  dominant  one  to  which  the  right  belongs,  and  a 
servient  one  upon  which  the  obligation  is  imposed. 

We  further  think  that  the  second  section  itself  points  to  a  right  belonging  to  an 
individual  in  respect  of  his  land,  not  to  a  class  such  as  freemen  or  citizens  claiming 
a  right  in  gross  wholly  irrespective  of  land.  For  to  obtain  the  benefit  conferred  by 
the  second  section,  it  must  be  enjoyed  by  a  person  claiming  right  thereto  for  the  full 
period  of  twenty  years  or  forty  years.  We  are  not  aware  of  any  case  or  expression 
of  opinion  by  any  Judge  contrary  to  this  view,  but  the  fifth  section  of  the  Act  has 
been  relied  on  as  establishing  it.  This  section  relates  to  pleadings,  and  enacts  that 
in  all  pleadings  to  actions  of  trespass  and  other  pleadings  wherein,  before  the  passing 
of  the  Act,  it  would  have  been  [498]  necessary  to  allege  the  right  to  have  existed 
from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of 
right  by  the  occupier  of  the  tenement  in  respect  whereof  the  same  is  claimed,  &c.  It 
has  been  said  that  this  shews  that  an  easement  within  the  protection  of  the  statute 
must  be  an  easement  belonging  to  a  dominant  tenement.  We  think  it  affords  an 
argument  and  illustration  as  to  what  the  legislature  contemplated,  but  after  what 
fell  from  this  Court  in  Welcome  v.  Upton  (5  M.  &  W.  398),  and  in  the  same  case,  6  M. 
Si  W.  536,  and  the  note  of  the  late  Mr.  Henry  Willes,  in  page  152  of  the  edition  of 
Gale  on  Easements,  edited  by  him,  we  are  not  prepared  to  say  that  the  statute  may 
not  extend  to  easements  in  gross,  although  it  is  to  be  observed  that  all  which  Lord 
Wensleydale  says  in  the  last  report  of  the  case  is,  "  We  might  be  disposed  to  think 
that  the  present  case  (an  alleged  easement  in  gross)  is  within  the  equity  of  the  statute  :  " 
and  he  goes  on  to  add  that  the  question  was  there  immaterial.  But,  however  this 
may  be,  we  are  of  opinion  that  to  bring  the  right  within  the  term  "easement"  \\\  the 
second  section  it  must  be  one  analogous  to  that  of  a  right  of  way  which  precedes  it 
and  a  right  of  watercourse  which  follows  it,  and  must  be  a  right  of  utility  and  benefit, 
and  not  one  of  mere    recreation  and   amusement.     In  our  opinion,  therefore,  the 
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present  alleged  right  is  not  within  the  language  or  meaning  of  the  Prescription  Act, 
and  we  are  satisfied  that  it  was  never  in  the  contemplation  of  Lord  Tenterden,  who 
framed  it  (per  Lord  Wensleydale,  5  M.  &  W.  404),  to  include  within  the  Act  such 
customary  rights  as  entering  land  to  enjoy  rural  sports,  as  in  Millechamp  v.  Johnsmi 
(Willes,  205,  note  (6)),  or  to  dance  upon  a  green,  as  in  Abbot  v.  Weekly  (I  Lev.  176), 
by  analogy  to  which  we  held  this  alleged  customary  right  to  run  horse  [499]  races  a 
lawful  one  at  common  law.  What  we  think  he  contemplated  were  incorporeal  rights 
incident  to  and  annexed  to  property  for  its  more  beneficial  and  profitable  enjoyment, 
and  not  customs  for  mere  pleasure.  In  our  opinion,  therefore,  the  pleas  demurred 
to  are  bad,  and  our  judgment  is  for  the  plaintiff. 

Carr  V.  JiAMBERT,  WooDHALL  AND  OTHERS.  Jan.  25,  1865.— To  a  declaration  in 
trespass  quare  clausum  fregit,  the  defendant  pleaded  an  enjoyment,  as  of  right, 
for  thirty  years,  of  common  of  pasture  over  the  locus  in  quo  for  his  cattle  levant 
and  couchant  upon  his  toftstead  as  appurtenant  thereto.  Held,  that  the  expres- 
sion "  cattle  levant  and  couchant "  meant  such  a  number  of  cattle  as  the  toftstead 
could  maintain  by  its  produce  beyond  the  amount  of  food  obtained  by  them  from 
the  common,  and  that  it  was  not  necessary  that  they  should  have  been  actually 
fed,  either  wholly  or  in  part,  from  the  produce  of  the  toftstead. — There  is  no 
difference  in  this  respect  between  a  plea  founded  on  the  Prescription  Act,  2  &  3 
Wm.  4,  c.  71,  and  a  plea  grounded  on  prescription  properly  so  called. 

[S.  C.  34  L.  J.  Ex.  66:  affirmed  1866,  4  H.  &  C.  257;  L.  K.  1  Ex.  168;  35  L.  J. 
Ex.  121 ;  12  Jur.  (N.  S.)  194 ;  14  W.  R.  405  ;  14  L.  T.  255.  Referred  to,  Warrick 
v.  Queen's  College,  Oo'ford,  1871,  L.  R.  6  Ch.  Ap.  731  ;  Johnson  v.  Barnes,  1872,  L.  R. 
7  C.  P.  604  ;  Robertsm  v.  Hartopp,  1889,  43  Ch.  D.  517.] 

Trespass  for  breaking  and  entering  certain  closes  or  pieces  of  land  of  the  plaintiff, 
and  pulling  up  and  destroying  the  posts  and  rails  of  the  plaintiff  standing  and  being 
thereon. 

Plea.  That  the  defendant,  John  Woodhall,(a)^  at  the  time  when  the  defendants 
did  what  is  complained  of,  and  thence  to  the  commencement  of  this  suit,  was  possessed 
of  a  toftstead,  the  occupiers  whereof  for  thirty  years  next  before  this  suit  enjoyed  as 
of  right  and  without  interruption  common  of  pasture  over  the  said  closes  and  pieces 
of  land  in  which,  &c.,  for  all  their  cattle  levant  and  couchant  upon  the  said  toftstead, 
at  all  times  of  the  year,  as  to  the  said  toftstead  appertaining ;  and  that  the  plaintiff" 
wrongfully  obstiucted  the  said  John  Woodhall  in  the  enjoyment  of  the  said  common 
of  pasture,  by  putting  up,  and  at  the  said  times  when,  &c.,  wrongfully  keeping  the 
said  posts  and  rails  on  the  said  closes  and  pieces  of  land  in  which,  &c.,  over  which 
the  said  John  Woodhall  had  the  said  right  of  [500]  common,  and  thereby  prevented 
him  from  enjoying  the  said  common  of  pasture  as  he  was  entitled  to  do,  so  that, 
without  pulHng  up  and  destroying  the  said  posts  and  rails,  the  said  John  Woodhall 
could  not  enjoy  the  said  common  of  pasture ;  and  that  the  alleged  trespasses  and 
grievances,  &c.,  were  respectively  committed  by  the  said  John  Woodhall  as  such 
occupier  in  his  own  right,  and  by  the  other  defendants  as  his  servants  and  by  his 
command,  for  the  purpose  of  removing  the  said  obstructions  and  preventions  as  they 
lawfully  might  for  the  cause  aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff 
on  the  occasions  aforesaid. 

Issue  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  last  York  Summer  Assizes,  the  following 
facts  were  proved  : — At  the  time  of  the  alleged  trespasses  the  defendant,  John  Wood- 
hall,(a)-^  was  possessed  of  a  toftstead,  then  consisting  of  a  house  and  stable,  and  nearly 
two  acres  of  land,  cultivated  as  a  garden  and  orchard.  About  fifty  years  before  the 
commencement  of  the  action,  these  two  acres  were  grass  land,  which  was  depastured 
by  the  cattle  of  the  occupiers,  and  afterwards  the  grass  growing  on  the  part  then 
planted  as  an  orchard  was  from  time  to  time  mown  for  hay,  or  eaten  by  cattle  turned 
in  to  graze  there.     John  Woodhall  had  possessed  at  one  and  the  same  time  two 

(ay  There  were  seven  defendants,  and  the  same  plea  was  pleaded  by  each  of  them 
substituting  his  name  for  that  of  John  Woodhall. 

(a)2  The  evidence  was  by  consent  of  counsel  confined  to  the  case  of  John  Woodhall, 
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horses  and  a  cow,  which  in  winter  were  housed  in  his  premises,  and  in  summer  were 
kept  sometimes  in  his  orchard,  sometimes  in  the  closes  mentioned  in  the  declaration, 
and  sometimes  on  other  land  in  his  occupation.  Two  acres  of  land  are  sufficient  for 
the  maintenance  for  five  or  six  yearling  beasts.  John  Woodhall  and  the  preceding 
occupiers  of  his  land  and  premises  had  for  more  than  thirty  years,  without  interrup- 
tion, and  under  a  claim  of  right  of  common  of  pasture  as  appurtenant  [501]  to  their 
toftstead,  turned  their  commonable  cattle  on  to  the  closes  or  pieces  of  land  in  the 
declaration  mentioned.  It  was  not  proved  that  the  cattle  were  maintained  on  the 
produce  of  the  toftstead  during  the  winter,  but  it  was  not  disputed  that  it  contained 
sufficient  land  to  keep  some  of  the  cattle  during  the  winter. 

On  this  evidence,  the  learned  Judge  suggested  that  the  fact  seemed  clear  that  the 
owners  of  these  diflferent  premises  had  as  of  right  turned  their  cattle,  housed  on  their 
premises  but  not  deriving  their  sustenance  therefrom,  on  the  locus  in  quo  for  more 
than  thirty  years,  and  that  the  only  question  was  one  of  law,  viz.,  whether  such 
a  right  of  common  is  legal, — in  other  words,  if  such  cattle  were  "  levant  and 
couchant."  The  counsel  on  both  sides  assented,  and  his  Lordship  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendants  to  move  to  enter  the  verdict 
for  them. 

Field,  in  the  following  term,  obtained  a  rule  nisi  accordingly,  on  the  ground  that 
the  evidence  disclosed  a  right  of  common  in  John  Woodhall ;  against  which 

Macaulay  and  Kemplay  shewed  cause. (a)  The  defendants  were  bound  to  prove 
that  the  cattle,  in  respect  of  which  the  right  to  depasture  the  plaintifiF's  land  is 
claimed,  were  "levant  and  couchant"  upon  the  toftstead:  1  Wms.  Saund.  346  c, 
note.  But  they  were  not  in  law  "levant  and  couchant,"  for  they  did  not  derive  their 
sustenance  from  the  toftstead. (6)  [Martin,  B.  The  question  is,  what  is  meant  in 
this  plea  by  "cattle  levant  and  couchant"?  Does  that  mean  cattle  actually  fed  upon 
the  produce  of  the  toftstead,  or  is  it  merely  the  measure  of  the  right  claimed  by  the 
number  of  [502]  cattle  which  the  toftstead  is  capable  of  maintaining?]  It  is  not 
enough  that  the  cattle  might  be  fed  on  the  produce  of  the  toftstead,  but  some  part 
at  least  must  be  applied  to  their  sustenance :  Rumsey  v.  Eawson  (1  Vent.  18). 
[Martin,  B.  Assuming  that  the  defendants  have  a  right  of  common  of  pasture  over 
the  plaintiffs  land,  what  is  the  proper  mode  of  pleading  itl]  As  a  right  exi.sting 
from  time  immemorial.  In  the  case  of  a  distress  for  surcharge,  a  commoner  must 
prescribe  for  a  right  of  common  for  his  cattle  levant  and  couchant  on  his  land,  and 
aver  that  these  caftle  being  levant  and  couchant  he  put  them  on  the  common : 
1  Wms.  Saund.  346  c,  note.  As  in  a  claim  of  turbary,  the  exercise  of  the  right  must 
be  connected  with  the  dominant  tenement  in  respect  of  which  it  is  claimed.  A  right 
of  common  of  pasture  appendant  gives  a  right  to  turn  upon  the  common  so  many 
commonable  cattle  as  the  land  to  which  the  right  is  appendant  will  maintain  by  its 
produce  through  the  winter;  and  they  are  termed  "levant  and  couchant"  upon 
that  land :  Sclwles  v.  Hargreaves  (5  T.  R.  46),  Cooke's  Inclosure  Acts,  p.  10, 
3rd  ed.  [Martin,  B.  The  definition  of  "  levant  and  couchant "  in  Les  Termes  de 
la  Ley  is  "  when  the  beasts  or  cattle  of  a  stranger  are  come  into  another  man's 
ground,  and  there  have  remained  a  certain  good  space  of  time;"  but,  according  to 
modern  authorities,  the  cattle  must  be  "levant  and  couchant"  on  the  land  in  respeCt 
of  which  the  right  of  common  is  claimed,  in  the  sense  that  they  are  upon  the  place ; 
and,  further,  there  must  not  be  more  of  them  than  the  land  can  sustain.]  In  Cooke's 
Inclosure  Acts,  p.  21,  3rd  ed.,  it  is  said:  "A  right  of  common  appurtenant  may  be 
for  a  certain  limited  number  of  cattle,  and  it  would  appear  that  when  this  number 
is  once  certainly  ascertained,  the  right  may  be  attached  to  a  dwelling-house  or  to  a 
cottage  without  land."  Common  of  pasture  for  a  limited  number  of  cattle  may  be 
claimed  with-[503]-out  averring  that  the  cattle  were  levant  and  couchant :  Mu^grave 
v.  Cave  (Willes,  319).  But  where  the  right  is  claimed  for  an  unlimited  number  levancy 
and  couchancy  determines  its  extent.  Even  a  right  of  common  in  gross  is  limited  as 
to  number. 

Field  and  T.  P.  Thompson,  in  support  of  the  rule.  The  expression  "cattle  levant 
and  couchant"  denotes  the  measure  of  the  number  which  the  toftstead  was  capable  of 

(a)  Jan.  11.     Before  Martin,  B.,  and  Channell,  B. 

(b)  Throughout  the  argument  it  was  .assumed  that  no  part  of  the  produce  of  the 
toftstead  was  applied  to  feed  the  cattle  of  the  defendant  Woodhall. 
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maintaining.  It  is  not  necessary  that  the  cattle  should  be  actually  fed  on  its  produce, 
— it  is  enough  if  the  land  would  keep  one  head  of  cattle.  [Martin,  B.  Suppose  a 
man  had  land  which  he  depastured  with  cattle,  and  he  afterwards  built  upon  the  land, 
would  he  retain  his  right  of  common  1]  Common  appendant  can  only  be  claimed  in 
respect  of  arable  land,  but  although  a  house  be  afterwards  built  upon  the  land,  and 
the  arable  converted  into  pasture,  the  common  remains  appendant :  Tyrringham' s  case 
(4  Rep.  27  b.).  [Martin,  B.,  referred  to  1  Wms.  Saund.  346  d.,  note  {I).]  There 
fVhitelock  v.  Hutchinson  (2  Moo.  &  liob.  205)  is  cited,  where  Parke,  B.,  said  that  in 
one  set  of  cases  it  was  laid  down  that  the  term  "  cattle  levant  and  couchant  upon 
enclosed  land  "  meant  such  cattle  as  are  actually  used  for  the  purpose  of  manuring 
and  cultivating  the  enclosed  land  ;  but  in  a  note  to  that  case  it  is  pointed  out  that  the 
expression  is  only  used  in  that  sense  where  a  right  of  common  appendant  is  claimed, 
that  right  being  confined  to  arable  land  :  Cheesman  v.  Hardham  (1  B.  &  Aid.  710,  711). 
Patrick  v.  Lome  (Brownl.  part  2,  101)  shews  that  it  is  not  necessary  that  the  cattle 
should  be  actually  fed,  either  wholly  or  in  part,  on  the  produce  of  the  land.  There 
in  trespass  the  defendant  justified  for  that  he  was  seized  of  a  house  with  the  [504] 
appurtenances,  and  prescribed  to  have  common  in  the  place,  &c.,  for  all  manner  of 
beasts  levant  and  couchant  upon  the  said  house,  and  that  was  held  a  good  prescrip- 
tion, for  "  it  shall  be  intended  for  so  many  of  the  beasts,  which  may  be  rising  and 
lying  down  upon  the  said  house."  In  Cole  v.  Foxman  (Noy,  30)  it  was  agreed  "  that 
so  many  of  the  cattle  that  the  land  to  which  the  common  is  appurtenant  may  main- 
tain in  winter,  so  many  shall  be  said  levant  and  couchant."  In  Rogers  v.  Benstead,(b) 
Lord  Raymond,  C.  J.,  said  that  "levancy  and  couchancy  is  a  stint  of  common  in 
contradistinction  to  common  sans  nombre,  and  signifies  only  so  many  as  the  messuage 
or  farm  will  by  its  produce  maintain."  That  definition  was  recognised  by  Lee,  C.  J., 
in  Fulcherv.  Scales  (1  Sel.  N.  P.  484,  12th  ed.).  In  Scholes  v.  Har greaves  (5  T.  R. 
46,  48),  Lord  Kenyon  said :  "  I  have  always  understood  that  the  levancy  and 
couchancy  must  be  proved  by  shewing  that  the  party  claiming  the  right  was  in  pos- 
session of  some  land  whereon  the  cattle  might  be  levant  and  couchant.  Levancy  and 
couchancy  are  a  mode  of  admeasuring  the  common."  In  Cheesman  v.  Hardham  (IB. 
&  Aid.  706,  711),  Bailey,  J.,  said  :  "It  is  settled  that  what  is  meant  by  cattle  levant 
and  couchant  is  the  number  of  cattle  which  the  land  in  respect  of  which  the  common 
is  claimed  will  maintain." 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B.  The  present  question  was  reserved  by  my  brother  Blackburn,  at 
the  trial  of  the  cause  at  York  at  the  last  Assizes. 

[505]  The  action  was  trespass  quare  clausum  fregit.  The  plea  of  a  defendant, 
John  Woodhall,  alleged  that  for  thirty  years  before  the  suit  he  had  enjoyed,  as  of 
right  and  without  interruption,  common  of  pasture  over  the  locus  in  quo  for  his  cattle 
levant  and  couchant  upon  a  toftstead  belonging  to  him  as  appurtenant  thereto.  This 
was  traversed. 

It  was  proved  at  the  trial  that  the  toftstead  was  a  close  of  about  two  acres  in 
extent,  that  upon  it  there  was  a  house  or  houses  which  had  been  used  for  stalling 
cattle,  but  that  the  cultivated  part  of  the  land  during  the  thirty  years  was  occupied 
as  garden  ground,  and  no  part  of  its  produce  applied  to  feed  the  occupier's  cattle. 
It  was  further  proved  that  the  defendant  Woodhall  and  other  defendants,  owners 
of  small  pieces  of  land  in  the  neighbourhood,  had,  for  long  beyond  thirty  years, 
turned  out  their  cattle  to  graze  upon  the  locus  in  quo;  and,  at  the  conclusion  of 
the  case,  the  learned  Judge  stated  that  it  was  clearly  established  that  the  owners 
of  these  pieces  of  land  (the  defendant  Woodhall  included)  had  as  of  right,  for  upwards 
of  thirty  years,  turned  their  cattle  housed  upon  their  respective  pieces  of  land  to  use 
the  common,  but  that  the  cattle  had  not,  during  this  period,  derived  their  sustenance 
from  the  produce  of  the  pieces  of  land,  the  alleged  dominant  tenements,  and  he 
doubted  whether  such  cattle  were  in  law  levant  and  couchant,  and  directed  a  verdict 
for  the  plaintiff,  giving  the  defendant  leave  to  move. 

A  rule  was  granted  last  term  to  enter  the  verdict  for  the  defendants  upon  the 
issues  joined  on  the  pleas  raising  the  question,  and  it  has  been  argued.     The  argu- 

{h)  1  Sel.  N.  P.  484,  12th  ed.,  cited  by  Bayley,  J.,  in  Cheesman  v.  Hardham, 
1  B.  &  Aid.  711. 
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ment  was  confined  to  the  case  of  Woodhall.  His  case  was  this :  He  had  a  toftstead 
or  close,  two  acres  in  extent.  He  had,  for  thirty  years,  as  of  right,  and  claiming 
to  have  a  right  of  common  over  the  locus  in  quo  as  appurtenant  to  his  toftstead, 
turned  his  cattle  upon  it.  The  cattle  had  been  housed  [506]  upon  his  toftstead, 
but  were  not,  at  any  time  during  the  thirty  years,  fed  upon  the  produce  of  it,  all 
their  food,  beyond  what  was  got  upon  the  common,  being  provided  from  elsewhere 
(see  note  (b),  ante,  p.  501). 

The  right  claimed  by  the  plea  and  upon  the  facts  is  for  common  appurtenant  and 
not  for  common  appendant.  No  question  of  surcharge  arises  such  as  has  been  the 
point  in  dispute  in  most  of  the  cases  where  the  term  "levant  and  couchant"  has 
been  interpreted  and  explained.  Here  the  number  of  cattle  put  upon  the  common 
in  exercise  of  the  right  claimed  is  not  in  question ;  and  the  only  point  we  have  to 
determine  is  whether,  under  the  circumstances  stated  to  us,  any  cattle  could  be  levant 
and  couchant  in  the  sense  required  to  make  the  right  of  common  such  a  one  as  the 
law  will  recognise.  We  think  that  they  can.  The  term  levant  and  couchant  is  a 
very  old  legal  phrase,  and  in  its  primary  sense  means,  "  when  the  beasts  or  cattle 
of  a  stranger  are  come  into  another  man's  ground,  and  there  have  remained  a  certain 
good  space  of  time."  This  is  the  definition  of  it  in  the  "Termes  de  la  Ley,"  p.  424  ; 
but  it  is  clearly  established  by  the  authorities  (see  notes  to  Mellor  v.  Spateman  (1  Wms. 
Saund.  346))  that  as  used  in  this  plea  it  means  something  more,  viz.,  a  measure  of 
number,  and  that  it  implies  within  it  that  the  number  of  cattle  which  are  alleged  to 
have  used  the  common  are  such  as  the  winter  eatage  of  the  toftstead,  together  with 
the  hay  and  other  produce  obtained  from  it  during  the  summer,  was  capable  of 
maintaining. 

The  plea,  therefore,  when  expanded,  avers  that,  for  thirty  years  before  the  suit, 
the  defendant  had  enjoyed  common  of  pasture  for  such  number  of  cattle  as  his 
toftstead  could  maintain  by  its  produce  beyond  the  amount  of  food  obtained  by  them 
from  the  common,  and  the  real  question  is  whether  it  [507]  further  involves  that 
the  cattle  must  have  been  actually  fed  either  wholly  or  in  part  from  the  produce  of 
the  toftstead.  We  think  it  does  not.  All  the  cases  and  authorities  bearing  upon  the 
subject  were  cited  in  the  argument,  and  there  is  in  none  of  them  a  distinct  statement 
to  this  effect.  The  cattle  must  be  "levant  and  couchant"  in  its  primary  sense;  and 
their  number  is  to  be  such  as  the  produce  of  the  dominant  tenement  would  suffice 
to  feed  if  cultivated  for  that  purpose.  But  no  authoi'ity  has  been  cited  which  shews 
that  the  cattle  must  actually  and  in  fact  be  fed  upon  this  produce,  provided  the 
test  can  be  applied  so  as  to  ascertain  the  number.  Here  there  is  no  dispute  as  to  the 
number.  In  the  absence  of  express  authority  we  should  not  be  justified  in  holding 
what  would,  in  effect,  restrict  the  right  of  the  person  entitled  to  the  common  to 
use  his  dominant  tenement  in  such  manner  and  for  such  purposes  as  he  may 
deem  most  beneficial  to  him.  Prima  facie,  it  is  the  right  of  every  man  so  to  do ; 
and,  in  the  absence  of  a  clear  rule  of  law  to  the  contrary,  we  ought  to  uphold  it. 
The  argument  for  the  plaintiff  was  that  the  dominant  tenement  must,  in  part  at  least, 
be  used  for  the  purpose  of  the  production  of  food  for  the  commonable  cattle,  but  he 
failed  to  support  it  by  any  sufficient  authority.  We  therefore  think  that  the  actual 
consumpticJn  of  the  produce  of  the  toftstead  was  not  involved  in  the  averment  in 
this  plea. 

It  was  alleged  that  the  plea  being  founded  on  the  Prescription  Act,  2  &  3  Wm.  4, 
c.  71,  made  a  difference,  and  that,  although  the  evidence  might  have  proved  the 
averment  in  a  plea  grounded  upon  prescription  properly  so  called,  it  did  not  when 
contained  in  a  plea  grounded  upon  thirty  years'  actual  enjoyment.  Upon  considera- 
tion we  think  there  is  no  distinction.  The  defendant,  in  our  judgment,  proved  that 
he  actually  took  and  enjoyed  the  right  of  [508]  common  without  interruption  for 
the  full  period  of  thirty  years  before  the  suit,  which  is  all  that  the  statute  requires. 
The  rule  for  entering  the  verdict  for  the  defendant  will  therefore  be  made  absolute. 
Rule  absolute. 


Clarke  v.  Ishmael  Williams.  Jan.  16,  1865. — A  deed  of  composition  by  which 
a  debtor  simply  conveys  all  his  estate  and  effects  to  a  trustee,  to  be  applied  and 
tidministered  for  the  benefit  of  his  creditors,  as  if  he  had  been  duly  adjudged 
bankrupt,  cannot  be  pleaded  in  bar  to  an  action  by  a  creditor. 
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[S.  C.  34  L.  J.  Ex.  60;  12  W.  R.  294 :  affirmed  p.  1001,  post.  Referred  to,  Staffcyrd- 
shire  Banking  Company  v.  Emmott,  1867,  L.  R.  2  Ex.  223;  Gilbey  v.  Jeffries,  1883, 
11  Q.  B.  D.  561.] 

Declaration  for  goods  sold  and  delivered,  &c. 

Plea.  That,  after  the  accruing  of  the  plaintiffs  claim,  and  after  the  11th  of 
October,  1861,  the  defendant  was  indebted  to  the  plaintiff  and  divers  other  persons; 
and  thereupon  a  deed  bearing  date,  &c.,  was  made,  &c.,  in  the  words  and  figures 
following,  that  is  to  say : — This  deed,  made  the  30th  of  January,  1864,  between 
Ishmael  Williams,  William  Lewis,  Llewellyn  Lewis,  John  Lewis  and  John  Williams, 
all  of,  &c.,  coal  merchants,  of  the  one  part,  and  William  William  Lewis,  of,  &c., 
mineral  surveyor,  on  behalf  and  with  the  assent  of  the  undersigned  creditors  of  the  said 
Ishmael  Williams,  William  Lewis,  Llewellyn  Lewis,  John  Lewis,  and  John  Williams, 
of  the  other  part,  witnesseth  that  the  said  Ishmael  Williams,  William  Lewis,  Llewellyn 
Lewis,  John  Lewis  and  John  Williams,  hereby  conveyed  all  their  estates  and  effects  to 
the  said  William  William  Lewis  absolutely  to  be  applied  and  administered  for  the 
benefit  of  the  creditors  of  the  said  Ishmael  Williams,  William  Lewis,  Llewellyn  Lewis, 
John  Lewis  and  John  Williams,  in  like  manner  as  if  the  said  Ishmael  Williams, 
William  Lewis,  Llewellyn  Lewis,  John  Lewis  and  John  Williams  had  been,  at  the 
date  hereof,  duly  adjudged  [509]  bankrupts.  Averments,  that  a  majority  in  number 
representing  three-fourths  in  value  of  the  creditors  of  the  defendants,  whose  debts 
respectively  amounted  to  101.  and  upwards,  did  in  wnting  assent  to  and  approve  of 
the  said  deed,  and  the  said  trustee  appointed  by  the  said  deed  executed  the  same,  and 
the  execution  of  the  said  deed  by  the  defendant  was  attested  by  an  attorney ;  and 
within  twenty-eight  days  from  the  day  of  the  execution  of  the  said  deed  by  the 
defendant  the  same  was  produced  and  left,  having  been  first  duly  stamped,  at  the 
office  of  the  Chief  Registrar  of  the  Court  of  Bankruptcy  for  the  purpose  of  being 
registered,  and  together  with  such  deed  there  was  delivered  to  the  said  chief  registrar 
an  affidavit  by  the  defendant  that  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant,  whose  debts  amounted  to  101.  and  upwards, 
had  in  writing  assented  to  and  approved  of  the  said  deed,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the  defendant  comprised  in  the  said  deed  ;  and 
the  said  deed  did,  before  the  registration  thereof,  bear  such  ordinary  and  ad  valorem 
stamp  duties  as  were  provided  by  the  Bankruptcy  Act,  1861,  in  that  behalf,  and 
immediately  on  the  execution  of  the  said  deed  by  the  defendants  possession  of  all  the 
property  comprised  thereof,  of  which  the  defendant  could  give  or  order  possession, 
was  given  to  the  said  trustees  ;  and  at  the  time  of  the  execution  of  the  said  deed  the 
plaintiff  was  a  creditor  of  the  defendant  in  respect  of  the  claim  herein  pleaded  to 
within  the  meaning  of  the  Bankruptcy  Act,  1861;  and  all  conditions  having  been 
performed,  and  all  things  having  happened  necessary  in  that  behalf,  the  plaintiff 
became  and  was  and  is  bound  by  the  said  deed  as  if  he  had  been  a  party  thereto  and 
had  duly  executed  the  same. 

Demurrer,  and  joinder  therein. 

[510]  Hance,  in  support  of  the  demurrer.  The  plea  is  bad.  The  192nd  section 
of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  only  makes  a  deed  of  composition 
as  valid  aud  effectual  and  binding  on  all  the  creditors  as  if  they  were  parties  thereto, 
and  had  duly  executed  the  same.  But  this  deed  could  not  be  pleaded  in  bar  of  the 
action  even  if  the  plaintiff  had  executed  it,  for  it  contains  no  release  or  agreement  to 
accept  the  assignment  in  satisfaction:  Eyre  v.  Archer  {\Q  C.  B.  N.  S.  638).  [Channell,  B. 
That  case  is  in  accordance  with  the  decision  of  this  Court  in  The  Ipstoiies  Park  Iron 
Ore  Company  v.  Pattinson  (2  H.  &  C.  828).] 

The  Court  then  called  on 

Crompton,  to  support  the  plea.  This  plea  is  a  good  bar  at  common  law  by  way  of 
accord  and  satisfaction.  In  that  respect  this  case  differs  from  Eyre  v.  Archer.  That 
decision  proceeded  on  the  ground  that  a  deed  in  the  form  prescribed  by  the  200th 
section  and  Schedule  D.  was  not  pleadable  in  bar,  as  it  contained  no  release.  But  a 
release  is  not  necessary  if  the  deed  operates  as  a  bar  at  common  law.  In  the  case  of 
an  ordinary  composition  deed  between  a  debtor  and  his  creditors,  if  the  composition 
money  is  paid  or  tendered  the  debtor  is  discharged.  The  engagement  of  one  creditor 
to  accept  a  smaller  sum  in  satisfaction  of  his  debt  is  the  consideration  for  engagement 
of  the  others  to  do  the  same.     When  the  requisite  majority  in  number  and  value  have 
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executed,  or  assented  in  writing,  to  the  deed,  the  statute  gives  it  the  same  effect  as  if 
all  the  creditors  had  been  parties  to  it.  [Martin,  B.  The  plea  contains  no  averment 
that  there  was  any  property  whatever ;  then  how  can  the  deed  operate  as  a  satisfaction 
of  the  debt  1]  By  force  of  the  [511]  statute  it  is  binding  as  an  ordinary  composition 
deed.     [Channell,  B.,  referred  to  Dingwall  v.  Edwards  (4  B.  &  IS.  738).] 

Hance  was  not  called  upon  to  reply. 

Pollock,  C.  B.  The  case  of  Eyre  v.  Archer  (16  C.  B.  N.  S.  638),  in  the  Court  of 
Common  Pleas,  and  The  Ipstones  Park  Iron  Ore  Company  v.  Patiinson  (2  H.  <fe  C.  828), 
in  this  Court,  seem  to  me  to  have  decided  this  question.  Our  judgment  will, 
therefore,  be  for  the  plaintiff. 

Martin,  B.  I  am  of  the  same  opinion.  This  is  not  the  case  of  an  ordinary  com- 
position deed.  The  only  way  in  which  a  deed  of  this  kind  can  be  pleaded  as  a  bar  is 
by  shewing  that  the  statute  has  given  it  that  effect  and  operation. 

Channell,  B.,  and  Pigott,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Brown  v.  The  Accrington  Cotton  Spinning  and  Manufacturing  Company 
(Limited).  Jan.  30,  1865. — A  person  who  erects  a  building  by  contract,  and 
employs  a  clerk  of  the  works  to  superintend  the  erection,  is  not  liable  for  injury 
occasioned  to  a  workman  in  the  building  by  reason  of  its  negligent  construction, 
unless  he  personally  interfered  or  negligently  appointed  an  incompetent  clerk  of 
the  works  with  knowledge  of  his  incompetency. 

[S.  C.  34  L.  J.  Ex.  208 ;  13  L.  T.  94.] 

Declaration.  That  the  defendants,  before  and  at  the  time  of  the  committing  of 
the  grievances,  &c.,  were  possessed  of  a  certain  unfinished  cotton  spinning  mill  and 
premises  at  Accrington,  and  although  the  defendants  were  well  aware  and  had  full 
knowledge  that  the  foundations  of  the  said  mill  and  the  pillars  which  were  intended 
to  support  the  same  were  not  sufficiently  strong  to  support  an  extra  [512]  story  or 
stories ;  the  defendants  had  carelessly,  negligently  and  improperly  built  and  erected, 
and  had  caused  to  be  built  and  erected,  an  extra  story  or  stories,  and  had  placed  and 
caused  the  same  to  be  placed  upon  the  said  mill  without  increasing  the  support  of  the 
said  mill,  and  had  carelessly,  negligently  and  improperly  placed  a  weight  on  the  said 
pillars  too  great  for  the  said  pillars  and  foundations  to  bear,  and  had  carelessly, 
negligently  and  improperly  built  and  erected  the  said  mill  and  premises  of  such 
insufficient  materials  and  construction  that  the  same  was  dangerous  and  likely  and 
liable  to  fall  down,  and  to  fall  in ;  and  the  plaintiff  was  a  stonemason,  and  was 
employed  as  such  by  the  defendants  for  hire  and  reward.  And  the  defendants,  well 
knowing  all  the  premises,  and  the  danger  of  what  had  been  done,  as  aforesaid,  and 
the  danger  that  anyone  would  incur  and  be  exposed  to  who  was  in  or  upon  the  said 
mill  and  premises,  extra  story  or  stories,  wrongfully,  carelessly,  negligently  and 
improperly  ordered,  and  directed,  and  induced  and  permitted  the  plaintiff  to  go  up 
into  the  said  mill  and  premises,  and  into  the  said  extra  story  or  stories,  and  work 
there  as  a  stonemason  in  his  said  employment,  and  did  not  give  the  plaintiff  any 
warning  or  notice  of  the  premises  and  of  the  danger  of  being  in  the  said  mill  and 
premises,  and  in  the  said  extra  story  or  stories,  and  carelessly,  negligently  and 
improperly  neglected  to  take  any  precautions  against  accidents,  and  for  the  safety 
and  pi'otection  of  persons  lawfully  in  and  upon  the  said  mill  and  premises.  And  the 
plaintifi'  thereupon,  in  obedience  to  the  said  order  and  direction,  and  not  knowing 
the  premises,  and  believing  that  there  was  no  danger  in  obeying  the  said  order  and 
direction,  did  go  into  the  said  mill  and  premises,  and  did  go  up  into  the  said  extra 
story  or  stories,  and  did  work  there  as  a  stonemason  in  his  said  employment ;  and 
whilst  the  plaintiff  was  so  working,  as  aforesaid,  in  the  said  mill  [513]  and  premises, 
and  in  the  said  extra  story  or  stories,  and  whilst  he  was  fulfilling  his  duty  and  the 
said  order  and  direction  of  the  defendants,  and  without  any  negligence  or  default,  or 
knowledge  or  want  of  care  on  his  part,  and  by  means  of  the  said  careless,  negligent 
and  improper  conduct  of  the  defendants  in  that  behalf,  and  not  otherwise,  the  said 
mill  and  premises  fell  down  and  fell  in,  and  by  means  thereof,  and  of  the  careless, 
negligent,  and  improper  conduct  of  the  defendants  in  that  behalf,  the  plaintiff  was 
precipitated  down  and  was  greatly  and  permanently  wounded,  injured,  and  damaged. 
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The  second  count  alleged  that  "  the  defendants  carelessly,  negligently  and  improperly 
induced,  invited  and  peimitted  the  plaintift"  to  enter  into  the  said  mill  and  premises. 

Plea :  Not  guilty.     Issue  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  Lancashire  Winter  Assizes,  1864,  the 
following  facts  appeared :  The  plaintiff,  who  was  a  stonemason,  sought  to  recover 
compensation  for  injury  sustained  by  him  in  consequence  of  the  falling  of  a  floor  in 
the  defendants'  mill  whilst  he  was  working  in  it.  The  defendants  were  a  Company, 
consisting  principally  of  operatives,  who  were  incorporated  under  the  Joint  Stock 
Companies  Acts  for  cotton  spinning.  In  the  year  1862  they  commenced  building 
a  mill  according  to  plans  and  specifications  which  had  been  prepared  for  them.  The 
work  was  done  by  contract  with  different  persons  for  the  several  portions  of  it,  such 
as  the  stonework,  brickwork,  ironwork,  &c.,  and  the  defendants  appointed  a  person 
of  the  name  of  Dean  as  clerk  of  the  works,  to  superintend  the  building  and  see  that 
the  contracts  were  performed.  A  part  of  the  mill  consisted  of  a  building  which  was 
originally  intended  to  be  two  stories  high,  with  one  fire-proof  floor  and  a  fire-proof 
roof,  and  to  rest  upon  ashlar  foundations.  Dean  directed  rubble  [514]  foundations 
to  be  substituted  for  the  ashlar,  and  two  additional  stories  to  be  added  to  the  building 
which  was  completed  with  three  fire-proof  and  one  wooden  story.  Each  of  the  floors 
was  supported  upon  arches  springing  from  iron  girders,  supported  in  the  centre  by 
iron  pillars.  All  the  outside  work  was  completed  and  the  building  covered  in  in 
November,  1862,  and  in  March,  1863,  whilst  the  plaintiff,  who  was  employed  by  Dean, 
was  working  in  the  third  story,  the  floor  fell,  and  he  sustained  the  injury  for  which 
the  action  was  brought.  It  did  not  distinctly  appear  what  was  the  immediate  cause 
of  the  accident ;  but  there  was  evidence  that  the  arches  of  the  floors,  which  ought 
to  have  been  segmental,  did  not  rise  regularly,  but  were  too  flat  at  the  bottom ;  that 
three  of  the  pillars  were  put  up  not  quite  "  plumb,"  and  they  were  shifted,  and  that 
the  rubble  foundations  were  not  sufficient  to  support  the  additional  weight  put  upon 
them.  There  was  no  evidence  that  the  defendants  ever  interfered  in  any  manner 
with  the  building. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  submitted,  first,  that 
they  were  not  responsible,  inasmuch  as  there  was  no  evidence  that  they  knew  of  any 
defect  in  the  building,  nor  any  evidence  they  had  not  used  due  care  in  employing 
competent  persons  to  construct  it ;  secondly,  that,  assuming  the  accident  was  caused 
by  the  negligence  of  Dean,  the  plaintiff  could  fiot  recover,  since  he  was  a  fellow  servant 
engaged  in  the  same  common  employment. 

The  learned  Judge  reserved  leave  to  the  defendants  to  enter  a  nonsuit,  if  there 
was  no  sufficient  evidence  of  negligence  to  be  submitted  to  the  jury  (the  pleadings  to 
be  amended  in  any  way  the  Court  might  think  fit),  and  his  lordship  left  it  to  the  jury 
to  say,  first,  whether  there  was  negligence  in  any  of  the  servants  of  the  Company, 
particularly  Dean,  occasioning  the  accident,  secondly,  whether  there  was  negligence 
in  the  Company  in  appointing  Dean  [515]  to  do  the  work  he  was  entrusted  to  do, 
which  his  lordship  said  must  depend  on  Dean's  competency,  and  what  the  defendants 
by  their  secretary  or  other  manager  knew  of  his  competency.  The  jury  having  found 
a  verdict  for  the  plaintiff  with  5001.  damages, 

Temple,  in  the  present  term,  obtained  a  rule 'nisi  to  enter  a  nonsuit,  or  for  a  new 
trial  on  the  ground,  first,  that  there  was  no  evidence  of  negligence ;  secondly,  if  there 
was,  it  was  negligence  for  which  the  defendants  were  not  liable,  viz.,  negligence  of 
a  servant,  the  plaintiff  being  a  fellow  servant. 

Edward  James  and  Holker  shewed  cause. (a)  The  defendants  are  responsible. 
There  was  sufficient  prima  facie  evidence  of  negligence  to  cast  on  the  defendants  the 
onus  of  proving  that  they  had  employed  a  person  of  competent  skill  and  care  to 
superintend  the  building.  [Pollock,  C.  B.  If  a  person  is  walking  along  a  public 
street,  and  a  house  in  the  course  of  building  falls  down  and  injures  him,  that  is 
evidence  of  negligence,  for  which  the  owner  of  the  house  is  prima  facie  liable ;  but 
he  may  shew  that  he  employed  a  competent  builder,  and  that  the  accident  was  caused 
by  the  negligence  of  a  servant  of  the  builder.  Martin,  B.  That  is  the  case  of  a 
nuisance.]  There  is  no  difference  in  principle  between  that  case  and  the  case  of 
a  person  who  enters  a  building  for  the  purpose  of  doing  the  work  which  he  has  been 
employed  to  do.     The  rule  that  a  master  is  not  responsible  for  injury  done  to  a  work- 

(a)  Jan.  24  and  26.     Before  Pollock,  C.  B.,  Martin,  B.,  Channell,  B.,  and  Pigott,  B. 
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man  by  the  negligence  of  a  fellow  workman  in  the  course  of  their  common  employment 
is  subject  to  this  qualification,  that  the  master  has  used  ordinary  care  in  employing 
competent  workmen.  As  regards  injury  to  workmen  from  defective  hoisting-tackle 
in  mines,  it  has  been  held  that  the  owner  of  a  mine  [516]  is  bound  to  exercise  ordinary 
care  and  vigilance  to  keep  the  shaft  of  the  mine  in  a  safe  state,  and  the  machinery 
for  lifting  people  from  the  mine  and  lowering  them  into  it  in  safe  condition  :  Brydon 
V.  Stewart  (2  Macq.  30).  So,  a  master  is  bound  to  provide  secure  scaffolding  and 
ladders  for  his  workmen :  Roberts  v.  Smith  (2  H.  &  N.  213),  Mellors  v.  SJmw  (1  B.  &  S. 
437,  444),  Addison  on  Torts,  p.  156.  [Martin,  B.  Suppose  a  man  negligently  built 
a  house,  and  continued  to  occupy  it  knowing  the  defect,  and  ten  years  afterwards  he 
employed  a  workman  in  it,  when  it  fell  in  consequence  of  the  original  defect,  would 
the  owner  of  the  house  be  liable?]  He  would,  because  his  negligence  caused  the 
injury.  The  cases  relating  to  injury  occasioned  by  the  falling  of  houses  or  chimneys 
are  collected  in  Addison  on  Torts,  p.  147 ;  and  the  same  rule  applies  whether  the 
house  abuts  on  a  highway  or  not,  the  only  question  being  whether  the  person  injured 
was  lawfully  on  the  premises.  Though,  as  between  landlord  and  tenant,  there  may 
be  no  obligation  to  keep  a  house  in  a  safe  condition,  a  landlord  is  responsible  to  the 
public  and  to  the  owners  and  occupiers  of  the  adjoining  property  if  he  demises  houses 
which  are  in  a  ruinous  state  and  dangerous  to  the  neighbourhood,  either  from  original 
faulty  construction  or  want  of  proper  and  timely  repair:  Todd  v.  Flight  (9  C.  B.  N.  S. 
377).  A  person  who  buys  a  house  is  not  responsible  for  injury  caused  by  an  original 
defect  in  its  construction,  unless  he  knew  of  the  defect  and  was  bound  to  repair.  But 
here  the  defendants  wilfully  and  negligently  built  their  mill  in  such  a  defective  manner 
that  it  fell  and  injured  a  person  lawfully  within  it.  Suppose  the  boiler  of  a  steam 
engine  had  a  crack  in  it,  and  the  owner,  instead  of  employing  a  competent  engineer, 
repaired  it  himself  in  so  careless  a  manner  that  upon  the  slightest  pressure  it  burst 
and  injured  a  stranger,  would  he  not  be  responsible?  Or,  suppose  a  person  [517] 
negligently  made  a  ladder  of  rotten  wood,  and  one  of  his  servants  in  using  it  fell  and 
was  injured.  [Pigott,  B.  That  position  is  supported  by  Mellors  v.  Shaw  (1  B.  &  S. 
437).  Pollock,  C.  B.  What  evidence  is  there  that  the  defendants  directed  Dean  to 
make  the  alterations,  or  that  they  were  aware  that  the  alterations  had  been  made?] 
A  jury  would  be  justified  in  presuming  that  the  alterations  were  made  with  the 
sanction  of  the  defendants.  [Martin,  B.  It  is  necessary  to  shew  either  personal 
negligence  on  the  part  of  the  defendants  or  the  workmen  acting  under  their  orders, 
or  that  the  defendants  employed  workmen  whom  they  knew  to  be  unskilful.  The 
plaintiff  must  establish  this,  that  if  persons  building  a  house  employ  a  man  to  super- 
intend the  works,  and  allow  them  to  be  completed  without  their  personal  superintend- 
ence, and  many  months  after  the  negligent  act  is  done,  the  owners  not  being  aware 
of  it,  the  house  falls  and  injures  a  person  whom  they  employed  to  work  there,  they 
are  responsible.  That  cannot  be  done  without  shewing  some  contract  or  warranty  to 
the  person  employed  that  the  state  of  the  house  was  such  that  it  was  safe  for  him  to 
work  in  it.]  The  defendants  are  responsible  in  either  of  three  events :  first,  if  they 
were  personally  guilty  of  negligence :  Ashwwih  v.  Stanwix  (3  El.  &  El.  701),  lioberts  v. 
Smith  (2  H.  &  N.  213),  Melhrrs  v.  Shaw  (1  B.  &  S.  437);  secondly,  if  the  injury  was 
caused  by  the  negligence  of  Dean,  their  servant,  unless  the  plaintiff  was  his  fellow 
servant :  Addison  on  Torts,  p.  324  ;  thirdly,  if  the  defendants  employed  incompetent 
workmen,  knowing  their  incompetency.  [Martin,  B.  What  evidence  is  there  that 
the  defendants  knew  that  Dean  was  incompetent?]  The  defendants  must  have  seen 
that  two  additional  stories  had  been  added  to  the  building.  [Channell,  B.  It  does 
not  follow  that  they  were  aware  [518]  that  the  foundation  was  insufficient.  Martin,  B. 
If  a  person  builds  a  house  in  a  negligent  manner,  and  two  years  afterwards  employs 
a  workman  in  the  house,  or  hires  a  servant,  who  is  injured  by  the  house  falling  in 
consequence  of  its  defective  construction,  is  there  any  authority  that,  under  such 
circumstances,  the  owner  of  the  house  is  liable  ?]  In  the  case  of  I'he  Bartonshill  Coal 
Company,  App.,  v.  lieid,  liesp.  (3  Macq.  266,  288),  it  is  laid  down  that  it  is  the  duty  of 
a  master  to  use  reasonable  care  that  his  servants  do  not  incur  any  unnecessary  risk. 
[Martin,  B.  The  question  in  that  case  was  whether  a  master  was  liable  for  injury  to 
a  servant  caused  by  the  negligence  of  a  fellow-servant.  In  all  the  cases  in  which  a 
master  has  been  held  liable  for  injury  to  a  servant  there  has  been  a  want  of  reason- 
able care  at  the  very  time  the  accident  happened,  and  which  immediately  and  directly 
caused  it ;  here  it  is  sought  to  go  far  back,  and  I  do  not  see  the  limit ;  it  might  be 
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fifty  years  after  the  house  was  improperly  built.]  The  accident  was  occasioned  by 
the  negligence  of  Dean  ;  and  therefore  the  defendants  are  responsible,  unless  they 
bring  the  plaintiff'  within  the  category  of  a  fellow  servant.  They  cannot  do  that, 
because  the  plaintiff  came  into  their  employ  long  after  Dean  had  committed  the 
negligent  act. 

Temple  and  J.  Kay,  in  support  of  the  rule.  There  was  no  evidence  of  personal 
negligence  on  the  part  of  the  Company,  for  no  member  interfered  directly  or  indirectly 
with  the  construction  of  the  building.  The  plaintiff  must  therefore  establish  that 
Dean,  who  directed  the  alteration  in  the  building,  was  an  incompetent  person,  and 
that  the  defendants,  knowing  his  incompetency,  negligently  employed  him :  Potts  v. 
The  Poit  Carlisle  Railway  Company  (8  W.  R.  524;  2  L.  T.  283).  But  there  is  no 
evidence  that  Dean  was  incompetent,  or  [519]  that  the  accident  was  occasioned  by  his 
negligence.  The  presumption  is  that  the  defendants  used  due  care,  for  as  they  were 
about  to  expend  a  large  sum  of  money  in  building  the  mill,  they  had  a  direct  interest 
in  appointing  a  competent  person  to  see  that  the  contracts  were  properly  performed. 
Even  assuming  that  the  accident  was  occasioned  by  the  negligence  of  Dean,  the 
plaintiff  cannot  recover,  for  he  was  a  fellow-workman  with  Dean.  In  this  respect  the 
Cfise  is  not  distinguishable  from  Lovegrove  v.  The  London,  Brighton  and  South  Coast 
Itailvoay  (16  C.  B.  N.  S.  669),  and  Gallagher  v.  Piper  (16  C.  B.  N.  S.  669). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — In  this  case  the  plaintiff  sought  to  recover  compensa- 
tion for  injury  sustained  by  him  in  consequence  of  the  falling  of  one  of  the  floors  of 
the  defendants'  mill  whilst  he  was  y^orking  in  it. 

We  are  of  opinion  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
defendants  or  their  servants  to  render  them  liable.  The  learned  Judge  at  the  trial 
reserved  leave  to  enter  a  nonsuit,  and  we  think  the  rule  ought  to  be  absolute. 

Since  the  plaintiff  may,  if  he  thinks  fit,  bring  another  action,  and  present  his  case 
in  a  different  light  before  another  jury,  we  think  it  not  right  to  give  a  minute  detail 
of  the  circumstances,  or  reason  upon  them,  so  as  to  create  a  prejudice  upon  a  future 
inquiry.  It  is  enough  to  say  that  our  judgment  is  founded  on  this,  that  there  was  no 
evidence  of  personal  negligence  on  the  part  of  the  Company  or  any  of  the  members 
of  it ;  nor  was  it  shewn  that  there  was  negligence  on  the  part  of  any  person  acting  as 
their  servant,  or  under  their  orders,  for  which  they  are  responsible,  [520]  either  by 
having  given  specific  directions  as  to  the  mode  in  which  the  work  should  be  done,  or 
by  having  any  reason  to  suppose  that- the  person  to  whom  they  entrusted  the  duty  of 
seeing  that  it  was  properly  performed  was  not  a  person  of  ordinary  competence. 

Rule  absolute  to  enter  a  nonsuit. 

Campbell  v.  Loader.  Jan.  12,  1865. — A  landlord,  having  given  his  tenant  and  a 
sub-tenant  a  week's  notice  to  quit,  entered  a  plaint  against  them  under  the  50th 
section  of  the  19  &  20  Vict.  c.  108,  to  recover  possession  of  the  premises,  and  the 
County  Court  Judge  ordered  that  possession  be  delivered  up  on  a  day  named, 
which  was  done.  The  landlord  afterwards  sued  the  sub-tenant  in  a  superior 
Court,  and  declared  in  the  form  of  an  action  for  mesne  profits,  to  which  the 
defendant  pleaded  not  guilty.  Held,  first,  that  the  order  of  the  County  Court 
Judge  was  not  conclusive  as  to  the  plaintiff's  right  to  possession,  but  it  was 
competent  for  the  sub-tenant  to  prove  that  the  term  of  the  tenant  was  a  quarterly 
holding,  and  had  not  been  determined  by  a  proper  notice  to  quit. — Secondly,  that 
an  order  of  a  County  Court  Judge,  under  the  50th  section  of  the  19  &  20  Vict, 
c.  108,  is  not  analogous  to  a  judgment  in  ejectment,  so  as  to  entitle  a  landlord  to 
maintain  an  action  for  mesne  profits. — Thirdly,  that  the  sub-tenant  was  not  a 
trespasser  by  remaining  in  possession  during  the  period  intervening  between  the 
determination  of  his  term  by  the  notice  to  quit,  and  the  giving  up  possession  of 
the  premises  under  the  order  of  the  County  Court  Judge. 

[S.  C.  34  L.  J.  Ex.  50;  11  Jur.  (N.  S.)  286 ;  13  W.  R.  348;  11  L.  T.  608. 
Referred  to,  Hodsm  v.  Walker,  1872,  L.  R.  7  Ex.  63.] 

The  declaration  stated  that  the  defendant,  on  divers  days,  &c.,  broke  and  entered 
the  premises  of  the  plaintiff,  &c.  (describing  them),  and  ejected  the  plaintiff  from  his 
possession  thereof,  and  kept  him  so  ejected  and  expelled  for  a  long  time,  and  during 
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that  time  took  and  received  to  the  use  of  the  defendant  all  the  issues  and  profits  and 
beneficial  use  and  occupation  thereof,  whereby  the  plaintiff,  during  all  that  time,  not 
only  lost  the  issues  and  profits  of  the  same  premises,  but  was  prevented  from  letting 
the  same,  and  incurred  great  expense  in  recovering  the  possession  of  the  same,  &c. 

Plea :  Not  guilty.     Issue  thereon. 

At  the  trial  before  Martin,  B.,  at  the  Middlesex  Sittings  in  last  Michaelmas  Term, 
it  appeared  that  one  Harriet  Ellis,  who  was  tenant  to  the  plaintiff  of  the  premises  in 
question,  [521]  underlet  a  portion  of  them  to  the  defendant  at  the  rent  of  15s.  a  week. 
Kent  being  due  from  Ellis  to  the  plaintiff",  on  the  26th  of  April,  1 864,  he  gave  her  and 
the  defendant  a  week's  notice  to  quit,  which  expired  on  the  4th  of  May.  Ellis  and 
the  defendant  having  continued  in  possession,  on  the  25th  of  May  the  plaintiff  entered 
a  plaint  against  them  in  the  Westminster  County  Court  to  recover  possession  of  the 
premises.  The  plaint  was  heard  on  the  20th  of  June,  when,  Ellis  not  appearing,  her 
name  was  struck  out,  and  the  County  Court  Judge  made  an  order,  by  consent,  that 
the  defendant  should  give  up  possession  of  the  premises  to  the  plaintiff  on  the  27th  of 
June.  The  defendant  accordingly  gave  up  possession  on  that  day.  The  plaintiff,  who 
had  received  no  rent  from  Ellis  since  the  25th  of  December,  1863,  brought  this  action 
to  recover  the  mesne  profits  from  the  4th  of  May  to  the  27th  of  June. 

The  case  on  the  part  of  the  defendant  was  that  Ellis  was  a  quarterly  tenant  to  the 
plaintiff,  and,  as  that  tenancy  had  not  been  determined  by  a  proper  notice  to  quit,  the 
plaintiff  had  not  such  a  possession  as  enabled  him  to  maintain  the  action.  Amongst 
other  evidence,  the  defendant  relied  on  the  receipts  given  by  the  plaintiff  to  Ellis, 
which  were  all  for  a  quarter's  rent. 

It  was  submitted,  on  behalf  of  the  plaintiff,  that  the  order  of  the  County  Court 
Judge  was  analogous  to  a  judgment  in  ejectment,  and  was  conclusive  as  to  the 
plaintifl"'s  title  in  this  action.  The  learned  Judge  was  of  opinion  that  there  was 
evidence  of  a  quarterly  tenancy ;  and  that  this  was  not  an  action  for  mesne  profits, 
but  an  action  of  trespass,  properly  so  called,  and  his  lordship  left  to  the  jury,  first, 
whether  Ellis  was  a  quarterly  or  a  weekly  tenant  to  the  plaintiff,  telling  them  that 
the  order  of  the  County  Court  Judge  was  not  conclusive  as  to  the  plaintiff's  title; 
Secondly,  whether  the  defendant  had  committed  any  trespass  between  [522]  the  4th 
of  May  and  27th  of  June.     The  jury  having  found  a  verdict  for  the  defendant, 

Morgan  Lloyd,  in  the  same  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  in  leaving  the  question  of  tenancy  to  the  jury,  and  directing  them  that 
the  judgment  of  the  County  Court  was  not  conclusive  as  to  title,  and  in  not  directing 
the  jury  as  to  what  was  in  issue  under  '•  not  guilty." 

Pearce  now  shewed  cause.  First,  the  plaintiff  is  not  entitled  to  recover  mesne 
profits.     By  the  50th  section  (a)  of  the  19  &  20  Vict.  c.  108,  where  the  interest  of  a 

(a)  Sect.  50.  When  the  term  and  interest  of  the  tenant  of  any  corporeal  heredita- 
ment, where  neither  the  value  of  the  premises  nor  the  rent  payable  in  respect  thereof 
shall  have  exceeded  fifty  pounds  by  the  year,  and  upon  which  no  fine  or  premium  shall 
have  been  paid,  shall  have  expired,  or  shall  have  been  determined  either  by  the  land- 
lord or  the  tenant  by  a  legal  notice  to  quit,  and  such  tenant,  or  any  person  holding  or 
claiming  by,  through,  or  under  him,  shall  neglect  or  refuse  to  deliver  up  possession 
accordingly,  the  landlord  may  enter  a  plaint,  at  his  option,  either  against  such  tenant 
or  against  such  person  so  neglecting  or  refusing,  in  the  County  Court  of  the  district 
in  which  the  premises  lie  for  the  recovery  of  the  same,  and  thereupon  a  summons  shall 
issue  to  such  tenant  or  such  person  so  neglecting  or  refusing ;  and  if  the  defendant 
shall  not,  at  the  time  named  in  the  summons,  shew  good  cause  to  the  contrary,  then, 
on  proof  of  his  still  neglecting  or  refusing  to  deliver  up  possession  of  the  premises, 
and  of  the  yearly  value  and  rent  of  the  premises,  and  of  the  holding,  and  of  the 
expiration  or  other  determinaticn  of  the  tenancy,  with  the  time  and  manner  thereof, 
and  of  the  title  of  the  plaintiff  if  such  title  has  accrued  since  the  letting  of  the  premises, 
and  of  the  service  of  the  summons  if  the  defendant  shall  not  appear  thereto,  the  Judge 
may  order  that  possession  of  the  premises  mentioned  in  the  plaint  be  given  by  the 
defendant  to  the  plaintiff,  either  forthwith  or  on  or  before  such  day  as  the  Judge  shall 
think  fit  to  name  ;  and  if  such  order  be  not  obeyed,  the  registrar,  whether  such  order 
can  be  proved  to  have  been  served  or  not,  shall  at  the  instance  of  the  plaintiff  issue  a 
warrant  authorizing  and  requiring  the  high  bailiff  of  the  Court  to  give  possession  of 
such  premises  to  the  plaintiff. 
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[523]  tenant  has  expired  or  been  determined  by  notice  to  quit,  and  he  or  any  person 
claiming  under  him  has  refused  to  give  up  possession,  the  landlord  may  enter  a  plaint, 
at  his  option,  either  against  the  tenant  or  such  person,  and  the  Judge  may  order 
possession  of  the  premises  to  be  given  up  either  forthwith  or  on  a  certain  day.  By 
the  51st  section,(a)'  in  any  such  plaint  against  a  tenant,  the  plaintiff  may  add  a  claim 
for  rent  or  mesne  profits.  Therefore,  the  plaint  may  be  entered  either  against  the 
tenant  or  any  under-tenant;  but  mesne  profits  can  only  be  recovered  against  the 
tenant.  Secondly,  there  was  no  misdirection.  Assuming  that  mesne  profits  were 
recoverable,  it  was  essential  that  the  jury  should  have  evidence  of  the  nature  of  the 
tenancy  to  enable  them  to  assess  the  mesne  profits.  The  documents  produced  shewed 
a  quarterly  tenancy,  so  that  at  the  time  this  action  was  brought  the  term  had  not 
been  determined  by  notice  to  quit.  [Martin,  B.  The  County  Court  Judge  made 
an  order  which  the  defendant  complied  with,  then  how  is  he  a  trespasser  1]  If  this 
be  an  action  for  mesne  profits,  properly  so  called,  it  is  clearly  not  maintainable ;  if  it 
be  considered  as  an  ordinary  action  of  trespass,  the  plaintiff  had  no  possession  to  enable 
him  to  maintain  it. 

Morgan  Lloyd,  in  support  of  the  rule.  First,  the  only  plea  being  "  not  guilty," 
the  plaintiff''s  title  was  not  in  issue,  and  the  verdict  should  have  been  entered  for  him 
with  nominal  damages.  Upon  this  record,  the  only  ques-[524]-tion  was,  whether  the 
defendant  entered  the  plaintiffs  premises — rightfully  or  wrongfully  was  not  in  issue. 
[Martin,  B.  "Not  guilty"  means  that  the  defendant  is  not  guilty  of  the  alleged 
trespasses.]  It  is  sufficient  for  the  plaintiff  to  prove  an  entry  by  the  defendant,  and  he 
must  shew  a  defence  by  pleading  leave  and  licence  or  "not  possessed."  [Channell,  B. 
Proceedings  under  the  19  &  20  Vict.  c.  108,  s.  50,  are  not  like  the  ordinary  action  of 
ejectment.  Martin,  B.  The  action  for  mesne  profits  is  ancillary  to  the  action  of 
ejectment.]  The  question  left  to  the  jury  was  not  whether  the  defendant  entered, 
but  whether  he  was  rightfully  in  possession,  and  that  was  not  open  upon  these 
pleadings.  Secondly,  assuming  the  proper  plea,  "not  possessed,"  to  have  been  on 
the  record,  the  order  of  the  County  Court  Judge  is  conclusive  as  to  the  plaintiffs 
title.  In  the  ordinary  action  of  trespass,  where  the  question  is  raised  on  the  record, 
the  plaintiff  must  prove  that  he  was  in  possession  at  the  time  of  the  trespass  complained 
of ;  but  in  trespass  for  mesne  profits,  after  the  right  of  possession  had  been  determined 
by  ejectment,  the  judgment  in  that  action  is  conclusive  as  to  the  plaintiff's  title,  and 
relates  back  to  the  day  on  which  the  jury  have  found  that  he  was  entitled  to  possession. 
The  19  &  20  Vict.  c.  108,  s.  50,  empowers  a  County  Court  Judge,  upon  proof  (amongst 
other  things)  of  the  expiration  or  determination  of  the  tenancy,  to  order  possession 
of  the  premises  to  be  given  up.  [Martin,  B.  Justices  had  a  similar  power  under  the 
1  &  2  Vict.  c.  74.]  The  order  of  the  County  Court  Judge  is  conclusive  as  to  the 
determination  of  the  tenancy  and  other  facts  necessary  to  give  him  jurisdiction ;  other- 
wise his  decision  would  be  subject  to  review  in  a  proceeding  by  prohibition. 
[Channell,  B.,  referred  to  the  forms  of  the  summons  and  order  for  the  [525]  recovery 
of  tenements.(o)^  Martin,  B.  The  order  of  the  County  Court  Judge  is  not  a  judg- 
ment.] It  is  conclusive  evidence  that  the  defendant  was  wrongfully  in  possession ; 
and,  if  pleaded  in  bar,  would  be  an  estoppel :  Vooght  v.  Winch  (2  B.  &  Aid.  662), 
Doe  V.  liuddart  (2  C.  M.  &  R.  316).  A  tenant  is  concluded  by  a  judgment  in  eject- 
ment and  cannot  controvert  the  title.  Consequently  he  cannot  controvert  the  plaintiffs 
possession,  because  his  possession  is  part  of  his  title :  Aslin  v.  Parkin  (2  Burr,  665,  668). 
He  also  referred  to  Doe  v.  Wright  (10  A.  &  E.  763),  and  Smith's  Lead.  Cas.,  vol.  2, 
p.  672,  5th  edit. 

Channell,  B.  I  am  of  opinion  that  the  rule  should  be  discharged.  It  is  argued 
that  the  order  of  the  County  Court  Judge  is  conclusive  that  the  defendant  was  a 
trespasser ;  and  with  that  is  blended  another  argument,  in  substance  the  same,  namely, 
that  the  pleadings  merely  put  in  issue  the  fact  of  an  entry  upon  the  plaintiff's  premises, 

(a)i  Sect.  51.  In  any  such  plaint  against  a  tenant  as  in  the  last  preceding  section  is 
specified  the  plaintiff  may  add  a  claim  for  rent  or  mesne  profits,  or  both,  down  to  the 
day  appointed  for  the  hearing,  or  to  any  preceding  day  named  in  the  plaint,  so  as  the 
same  shall  not  exceed  fifty  pounds  and  any  misdescription  in  the  nature  of  such  claim 
may  be  amended  at  the  trial. 

(a)2  Forms  92  and  93,  annexed  to  "The  County  Court  Rules,  1857."  Pollock  and 
Nichol's  County  Court  Practice,  151,  5th  ed. 
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and  that,  '*  not  guilty  "  being  the  only  plea,  the  plaintiff's  title  is  admitted.  But  still 
it  is  clear  that  in  order  to  recover  the  plaintiff  must  prove  a  trespass.  Now,  a  great 
deal  of  argument  has  been  addressed  to  us  for  the  purpose  of  shewing  that  proceedings 
in  a  County  Court  to  recover  possession  of  premises  are  in  all  respects  analogous  to 
the  action  of  ejectment  in  the  superior  Courts.  I  do  not  agree  with  that  view.  I 
think  that  the  County  Court  Judge  is  rather  in  the  position  of  a  magistrate  having 
a  statutable  authority  to  order  the  possession  of  premises  to  be  delivered  up.  If  the 
County  Court  order  had  not  been  in  evidence,  there  would  have  been  no  case  on  the 
part  of  the  plaintiff;  and  if  any  efficacy  is  to  be  attributed  to  that  order,  [526]  it  is 
by  force  of  the  statute  19  &  20  Vict.  c.  108,  s.  50,  under  which  it  was  made.  That 
stjituto  empowers  a  County  Court  Judge,  in  certain  cases,  to  order  the  possession  of 
premises  to  be  given  up,  and  provides  for  enforcing  such  order,  if  not  obeyed.  When 
a  tenant  has  been  summoned  before  a  County  Court  Judge,  and  an  order  has  been 
made  on  him  to  deliver  up  possession  of  premises,  which  order  he  has  obeyed  both 
in  letter  and  spirit,  retaining  possession  only  so  long  as  he  was  warranted  in  doing, 
and  giving  up  possession  when  he  had  no  longer  any  authority  to  retain  it,  it  seems 
contrary  to  justice  and  common  sense  that  he  should  be  treated  as  a  trespasser. 

Our  attention  has  been  called  to  the  difference  between  the  50th  and  5 1  st  sections 
of  the  19  &  20  Vict.  c.  108.  The  50th  provides  for  a  certain  class  of  cases  in  which, 
when  a  tenancy  has  expired,  or  been  determined  by  notice,  a  landlord  requiring 
possession  may  enter  a  plaint  in  the  County  Court  either  against  the  tenant  or  any 
person  holding  or  claiming  through  or  under  him.  By  the  51st  section,  when  the 
landlord  proceeds  against  the  tenant,  he  is  at  liberty  to  add  a  claim  for  rent  or  mesne 
profits,  or  both.  I  think  both  were  probably  mentioned  in  order  to  obviate  any 
subtle  distinction  before  the  County  Court  Judge  between  what  is  strictly  rent  and 
damages  recoverable  as  mesne  profits.  But  a  landlord  has  no  right  to  add  a  claim 
for  rent  or  mesne  profits,  when  he  is  proceeding,  not  against  his  own  tenant,  but  a 
person  in  possession  under  him.  There  is  a  marked  distinction  between  the  two 
sections ;  and  I  think  it  would  be  strong  measure  to  hold  that,  where  a  County  Court 
Judge  has  ordered  an  undertenant  to  give  up  possession  of  premises,  that  order  is 
conclusive  evidence  against  him  in  an  action  for  mesne  profits,  when  none  could  have 
been  recovered  against  him  in  the  original  plaint  in  the  County  Court.  On  these 
grounds  I  think  that  the  rule  ought  to  be  discharged. 

[527]  PiGOTT,  B.  I  agree  with  the  judgment  pronounced  by  my  brother 
Channell. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  It  is 
plain  to  my  mind  that  this  action  has  been  misconceived.  It  is  not  an  action  for  mesne 
profits,  properly  so  called,  but  an  action  of  trespass.  I  agree  with  my  brother 
Channell,  that  where  proceedings  have  been  taken  in  a  County  Court  against  an 
undertenant,  and  the  Judge  has  ordered  him  to  give  up  possession  on  a  certain  day, 
which  order  he  has  obeyed,  it  is  revolting  to  one's  notion  of  right  and  justice  that  he 
should  be  treated  as  a  trespasser  for  continuing  in  possession  up  to  the  time  fixed 
for  his  departure. 

Rule  discharged,  (a) 

(a)  As  observed  by  Martin,  B.,  this  is  not  an  action  for  mesne  profits,  but  an 
action  of  trespass  properly  so  called.  Originally  a  lessee  who  was  evicted  had  no 
remedy  except  under  the  old  writ  of  covenant,  by  which  he  recovered  both  the  term 
and  damages.  In  the  reign  of  Edw.  3  the  writ  of  ejectione  firmse  was  invented,  but 
as  that  was  considered  in  its  nature  an  action  of  trespass,  damages  only  could  be 
recovered,  not  the  term,  and  the  measure  of  damage  was  the  profits  of  the  land 
accruing  during  the  tortious  holding :  44  Edw.  3,  22,  26 ;  33  Hen.  6,  42,  19  ;  Goodtith 
V.  Toomhs,  3  Wils.  120.  In  the  reign  of  Hen.  7  it  was  adjudged  that  a  plaintiff  in 
ejectione  firraae  should  recover  the  possession  of  the  land  if  his  term  be  not  expired, 
and,  if  it  be  elapsed,  damages :  see  1  A.  &  E.  756,  note.  In  course  of  time  the  pro- 
ceedings in  ejectment  became  altogether  fictitious,  and  as  the  plaintiff  was  merely 
nominal,  the  damages  became  nominal  also.  But  as  a  party  by  bringing  ejectment 
treated  the  defendant  as  a  trespjisser,  the  Courts  allowed  the  mesne  profits  to  be 
recovered  in  an  action  of  trespass  vi  et  armis.  It  is  evident,  therefore,  that  the  action 
for  mesne  profits,  as  distinguished  from  the  action  of  tresjmss,  is  wholly  consequent 
upon,  and  supplemental  to,  a  recovery  in  the  action  of  ejectment. 
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[528]  Mason  and  Another,  Administrators  of  Mary  Wild,  Deceased  v.  Mitchell. 
Jan.  26,  1865. — An  order,  under  the  20  &  21  Vict.  c.  85,  s.  21,  protecting  the 
earnings  of  a  married  woman  deserted  by  her  husband,  is  confined  to  money  or 
property  acquired  by  her  lawful  industry,  and  does  not  extend  to  property  acquired 
by  keeping  a  brothel. 

[S.  C.  34  L.  J.  Ex.  68 ;  11  Jur.  (N.  S.)  89 ;  13  W.  E.  349 ;  11  L.  T.  714.] 

Counts  in  trespass,  trover,  and  for  money  bad  and  received.  Pleas  :  not  guilty  ; 
a  denial  of  the  plaintiffs'  property ;  and  never  indebted. 

At  the  trial,  before  Blackburn,  J.,  at  the  last  Liverpool  Winter  Assizes,  it  appeared 
that  the  action  was  brought  by  the  plaintiffs,  as  administrators  of  Mary  Wild,  to 
recover  from  the  defendant  the  value  of  certain  furniture  sold  by  him  under  the 
following  circumstances : — The  deceased,  Mary  Wild,  was  the  wife  of  one  Anthony 
Wild,  whom  she  married  in  the  year  1847.  In  the  year  1857,  she  voluntarily  left 
her  husband's  house,  and  from  that  time  until  her  death  she  kept  a  brothel,  cohabiting 
with  different  men.  On  the  9th  of  November,  1860,  she  applied  to  a  magistrate  for 
an  order  of  protection  under  the  21st  section  of  the  20  &  21  Vict.  c.  85,(a)  alleging 
that  on  and  since  the  7th  June,  1857,  she  [529]  had  been  deserted  by  her  husband 
without  reasonable  cause,  and  was  maintaining  herself  by  her  own  industry.  The 
magistrate  made  an  order  in  which  those  facts  were  recited,  and  the  order  was  duly 
registered  as  required  by  the  Act.  The  expenses  of  the  order  were  defrayed  by 
a  man  with  whom  she  was  then  cohabiting.  Upon  her  death  in  July,  1864,  her 
husband  went  to  the  house  in  which  she  had  lived,  and  took  possession  of  the  furniture 
and  effects  there,  and  employed  the  defendant  to  sell  them  by  auction.  The  sale 
realized  521.  7s.  2d.,  the  balance  of  which,  after  deducting  rent,  taxes,  and  expenses 
of  sale,  was  handed  over  by  the  defendant  to  the  husband.  Two  months  afterwards, 
the  plaintiffs,  who  were  brothers  of  the  deceased  wife,  obtained  a  grant  of  letters  of 
administration  limited  to  the  effects  of  the  deceased  acquired  after  the  alleged  desertion, 
and  brought  this  action. 

It  was  submitted  on  behalf  of  the  defendant  that  under  these  circumstances  the 
action  was  not  maintainable.  The  learned  Judge  was  disposed  to  think  that  the  order 
was  [530]  valid  until  discharged ;  and,  in  answer  to  questions  left  by  his  lordship  to 
the  jury,  they  found  that  the  deceased  wife  had  not  been  deserted  by  her  husband ; 

(a)  Sect.  21.  '*  A  wife  deserted  by  her  husband  may  at  any  time  after  such 
desertion,  if  resident  within  the  Metropolitan  District,  apply  to  a  police  magistrate, 
or  if  resident  in  the  country  to  justices  in  Petty  Sessions,  or  in  either  case  to  the 
Court,  for  an  order  to  protect  any  money  or  property  she  may  acquire  by  her  own 
lawful  industry,  and  property  which  she  may  become  possessed  of,  after  such  desertion, 
against  her  husband  or  his  creditors,  or  any  person  claiming  under  him ;  and  such 
magistrate  or  justice  or  Court,  if  satisfied  of  the  fact  of  such  desertion,  and  that  the 
same  was  without  reasonable  cause,  and  that  the  wife  is  maintaining  herself  by  her 
own  industry  or  property,  may  make  and  give  to  the  wife  an  order  protecting  her 
earnings  and  property  acquired  since  the  commencement  of  such  desertion,  from  her 
husband  and  all  creditors  and  persons  claiming  under  him,  and  such  earnings  and 
property  shall  belong  to  the  wife  as  if  she  were  a  feme  sole :  Provided  always,  that 
every  such  order,  if  made  by  a  police  magistrate  or  justice  at  Petty  Sessions  shall, 
within  ten  days  after  the  making  thereof,  be  entered  with  the  registrar  of  the  County 
Court  within  whose  jurisdiction  the  wife  is  resident ;  and  that  it  shall  be  lawful  for 
the  husband,  and  any  creditor  or  other  person  claiming  under  him,  to  apply  to  the 
Court,  or  to  the  magistrate  or  justices  by  whom  such  order  was  made,  for  the 
discharge  thereof :  Provided  also,  that  if  the  husband,  or  any  creditor  of  or  person 
claiming  under  the  husband,  shall  seize  or  continue  to  hold  any  property  of  the 
wife  after  notice  of  any  such  order,  he  shall  be  liable  at  the  suit  of  the  wife  (which 
she  is  hereby  empowered  to  bring),  to  restore  the  specific  property,  and  also  for  a  sura 
equal  to  double  the  value  of  the  property  so  seized  or  held  after  such  notice  as  afore- 
said :  If  any  such  order  of  protection  be  made,  the  wife  shall,  during  the  continuance 
thereof,  be  and  be  deemed  to  have  been,  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property  and  contracts,  and  suing  and  being 
sued,  as  she  would  be  under  this  Act  if  she  obtained  a  decree  of  judicial  separation." 
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that  the  order  for  protection  had  been  obtained  by  fraud ;  and  that  the  property  of 
the  deceased  had  been  acquired  by  unlawful  means.  A  verdict  was  then  entered  for 
the  plaintiflfs,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Edward  James,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on  the  grounds, 
first,  that  the  order  was  fraudulently  obtained ;  secondly,  that,  even  if  it  were  not, 
it  did  not  protect  goods  which  were  not  the  proceeds  of  lawful  industry ;  against 
which 

Quain  now  shewed  cause.  First,  the  magistrate  having  adjudicated  upon  a  matter 
within  his  jurisdiction,  his  decision  is  conclusive  as  to  the  facts  stated  in  the  order, 
and  they  cannot  be  controverted  by  evidence  in  this  Court ;  but  application  should 
have  been  made  to  him  to  discharge  the  order,  as  provided  by  the  20  &  21  Vict.  c.  85, 
8.  21  (ante,  p.  528).  On  this  point  the  following  authorities  and  statutes  were  referred 
to  ■.—{by  Brittain  v.  Kinmird  (1  B.  &  B.  432),  Aldridge  v.  Haines  (2  B.  &  Ad.  395), 
1  Smith's  Lead.  Cas.  658,  note,  5th  ed. ;  1  &  2  Vict.  c.  110,  s.  3 ;  Moore  v.  Bowmaker 
(7  Taunt.  97);  1  Wms.  Saund.  92  b.,  note  (/*);  21  &  22  Vict.  c.  108,  s.  6 ;  27  &  28 
Vict.  c.  44,  s.  1  ;  24  &  25  Vict.  c.  86,  s.  1 ;  Paley  on  Convictions,  389,  4th  ed. ;  Fullers 
V.  Fotch  (Holt,  287),  Meddmvcroft  v.  Huguenin  (4  Moo.  P.  C.  386),  Perry  v.  Meddowcroft 
(10  Beav.  122),  SJiedden  v.  Patrick  (1  Macq.  535);  1  Wms.  Exors.,  476,  5th  ed. ; 
Thompson  v.  IngJiam  (14  Q.  B.  710),  I'arry  v.  Nevnnan  (15  M.  &  W.  645). 

[531]  Secondly,  the  finding  of  the  jury  that  the  property  was  obtained  by  unlawful 
means  does  not  affect  the  case.  The  20  &  21  Vict.  c.  85,  s.  21  (ante,  p.  528),  enables 
a  wife  deserted  by  her  husband  to  apply  to  a  magistrate  "  for  an  order  to  protect  any 
money  or  property  she  may  acquire  by  her  own  lawful  industry,  and  property  which 
she  may  become  possessed  of  after  such  desertion,  against  her  husband ; "  and  the 
magistrate,  if  satisfied  of  certain  facts,  may  make  "  an  order  protecting  her  earnings 
and  property."  [Pollock,  C.  B.  The  word  "lawful"  being  used  in  the  former  part 
of  the  section,  the  word  "earnings"  in  the  latter  part  must  mean  "lawful  earnings." 
The  language  seems  selected  to  prevent  a  wife  who  acquires  property  by  licentious 
means  from  obtaining  an  order  of  protection.]  The  21st  section  declares  that  whilst 
the  order  continues  the  wife  shall  be  in  the  same  position  as  if  she  had  obtained  a 
decree  of  judicial  separation.  Then,  by  the  25th  section, (i)^  whilst  the  separation 
continues,  the  wife  shall  "be  considered  as  a  feme  sole  with  respect  to  property  of 
every  description  which  she  may  acquire  or  which  may  come  to  or  devolve  upon  her. 
Reading  the  21st  section  in  connection  with  the  25th,  the  order  of  protection  extends 
to  this  property.  The  language  of  21  &  22  Vict.  c.  108,  s.  6,  is  similar  to  that  of  the 
20  &  21  Vict.  c.  85,  s.  21 ;  but  in  the  Act  relating  to  Scot-[532]-land,  24  &  25  Vict, 
c.  86,  s.  1,  the  word  "lawful"  is  omitted.  At  all  events,  the  goods  were  the  wife's 
lawful  property,  although  they  may  have  been  purchased  with  money  acquired  by 
unlawful  means. 

Edward  James  (Holker  with  him),  in  support  of  the  rule.(a)  The  object  of  the 
legislature  was  to  protect  married  women  deserted  by  their  husbands,  and  to  enable 
them  to  enjoy  property  lawfully  acquired  by  their  honest  labour,  and  property  which 
they  might  become  possessed  of.  In  respect  of  such  property  only  the  wife  is  placed 
in  the  position  of  a  feme  sole.  The  word  "  lawful,"  in  the  first  part  of  the  21st  section, 
governs  the  whole.  There  is  no  pretence  for  saying  that  any  of  the  property  had 
devolved  upon  the  wife ;  it  was  all  acquired  by  her  exertions  in  an  occupation  not 
only  immoral  but  indictable.     He  was  then  stopped  by  the  Court. 

(6)^  The  Court  having  abstained  from  pronouncing  any  judgment  on  this  point  the 
argument  is  omitted. 

(ft)2  Sect.  25.  "  In  every  case  of  a  judicial  separation,  the  wife  shall,  from  the  date 
of  the  sentence  and  whilst  the  separation  shall  continue,  be  considered  as  a  feme  sole 
with  respect  to  property  of  every  description  which  she  may  acquire,  or  which  may 
come  to  or  devolve  upon  her ;  and  such  property  may  be  disposed  of  by  her  in  all 
respects  as  a  feme  sole,  and  on  her  decease  the  same  shall,  in  case  she  shall  die  intestate, 
go  as  the  same  would  have  gone  if  her  husband  had  then  been  dead  ;  provided  that  if 
any  such  wife  should  again  cohabit  with  her  husband  all  such  property  as  she  may  be 
entitled  to  when  such  cohabitation  shall  take  place  shall  be  held  to  her  separate  use, 
subject,  however,  to  any  agreement  in  writing  made  between  herself  and  her  husband 
whilst  separate." 

(a)  He  was  requested  by  the  Court  to  confine  bis  argument  to  the  second  point. 


640        NICHOLSON  V.  LANCASHIRE  AND  YORKSHIRE  RLY.  CO.        3  H.  &  C  533. 

Pollock,  C.  B.  Whatever  difficulty  there  may  be  in  construing  for  the  first 
time  an  act  of  parliament  which  has  altered  the  law  as  to  the  relation  of  husband  and 
wife,  and  under  certain  circumstances  placed  the  wife  in  the  same  position  as  if  she 
had  obtained  a  judicial  separation,  so  that,  as  respects  property  which  she  may  acquire 
or  which  may  devolve  upon  her,  she  has  the  same  rights  and  privileges  as  a  feme  sole, 
I  am  of  opinion  that  the  legislature  intended  to  confer  that  protection  only  on  the 
lawful  fruits  of  her  lawful  industry.  It  seems  to  me  that  the  legislature  has  studiously 
avoided  extending  that  protection  to  property  acquired  by  licentiousness  and 
immorality.  If  it  were  not  so,  it  would  be  holding  out  an  incentive  to  a  wife  deserted 
by  her  husband  to  indulge  in  vicious  and  immoral  [533]  propensities.  On  this  ground 
I  think  that  this  property  is  not  protected  by  the  order.  It  therefore  becomes 
unnecessary  to  express  any  opinion  upon  the  other  point;  and  the  rule  will  be  absolute 
to  enter  a  nonsuit. 

Channell,  B.  I  am  of  the  same  opinion,  and  for  the  reasons  given  by  my  Lord. 
I  desire  to  confine  myself  to  the  second  point,  viz.,  that  the  property,  not  being  the 
proceeds  of  the  wife's  lawful  industry,  is  not  protected  by  the  order.  As  to  the  other 
point,  it  is  not  necessary  to  pronounce  any  judgment.  It  is  sufficient  to  say  that  the 
order  does  not  protect  goods  acquired  by  a  wife's  earnings  as  keeper  of  a  brothel,  and 
not  the  fruits  of  her  lawful  industry. 

PiGOTT,  B.  I  entirely  agree.  Upon  the  first  point  I  express  no  opinion.  As  to 
the  second  point,  it  is  clear  to  my  mind  that  the  legislature  did  not  intend  to  protect 
the  unlawful  earnings  of  a  wife  who  was  deserted  by  her  husband,  but  only  to  prevent 
him  from  taking  from  her  whatever  she  lawfully  earned.  The  protection  is  not  in 
respect  of  any  property  whatever  which  the  wife  may  acquire  after  her  desertion,  but 
only  in  respect  of  property  of  which  she  may  become  possessed,  or  which  she  may 
acquire  by  her  lawful  industry.  That  distinction  would  have  been  unnecessary  if 
the  legislature  had  intended  to  aflbrd  protection  to  all  property,  however  acquired. 
Here  the  property  was  acquired,  not  by  lawful  industry,  but  by  licentiousness  and 
immorality. 

Rule  absolute. 

[534]  Nicholson  v.  The  Lancashire  and  Yorkshire  Railway  Company. 
Jan.  31,  1865. — The  plaintiff,  a  passenger  by  the  defendants'  railway,  was  set 
down  at  T.  after  dark  on  the  side  of  the  line  opposite  to  the  station  and  place  of 
egress.  The  train  was  detained  more  than  ten  minutes  at  T.,  and  from  its  length 
blocked  up  the  ordinary  crossing  to  the  station  which  is  on  the  level.  The 
ticket  collector  stood  near  the  crossing  with  a  light,  telling  the  passengers,  as 
they  delivered  their  tickets,  to  "pass  on."  The  plaintiff  passed  down  the  train 
to  cross  behind  it,  and  from  the  want  of  light  stumbled  over  some  hampers  put 
out  of  the  train  and  was  injured.  The  practice  of  passengers  had  been  to  cross 
behind  the  train,  when  long,  without  interference  from  the  railway  Company. 
Held,  that  these  facts  disclosed  evidence  for  the  jury  of  negligence  on  the  part 
of  the  Company. 

[S.  C.  34  L.  J.  Ex.  84 ;  12  L.  T.  391.     Applied,  Holmes  v.  North  Eastern  Bailimy, 

1869,  L.  R.  4  Ex.  257.] 

The  declaration  stated  that,  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  the  defendants  were  carriers  of  passengers  for  hire  from 
Wakefield  to  Tbornhill  Lees  in  carriages  on  a  railway,  and  used  a  certain  station  at 
Thornhill  Lees  aforesaid  for  the  use  and  accommodation  of  their  said  passengers  there, 
and  the  said  station  was  then  in  the  possession  and  under  the  management  of  the 
defendants  for  the  purpose  aforesaid  :  Yet  the  defendants  negligently  managed  the 
said  station  and  carriages,  and  omitted  to  light  the  said  station  in  a  proper  and 
sufficient  manner  for  the  use  and  accommodation  of  their  said  passengers  there,  and 
to  provide  proper  and  sufficient  accommodation  for  their  said  passengers  to  depart 
safely  from  the  said  carriages  on  their  arrival  at  the  said  station ;  and  negligently 
left  hampers  in  the  way  of  their  said  passengers  departing  from  the  said  carriages  at 
the  said  station ;  whereby  the  plaintiff,  having  been  received  and  carried  by  the 
defendants  as  a  passenger  in  the  said  cai-riages  on  the  said  railway  from  Wakefield 
aforesaid  to  Thornhill  Lees  aforesaid,  and  being  in  the  act,  on  his  arrival  at  the  said 
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last  mentioned  place,  of  departing  from  the  said  carriages  at  the  said  station,  fell  over 
the  said  hampers,  and  was  thrown  down,  &c. 

Plea.     Not  guilty.     Issue  thereon. 

At  the  trial,  before  Blackburn,  J.,  at  the  West  Riding  of  [535]  Yorkshire  Summer 
Assizes,  1864,  the  following  facts  appeared: — Thornhill  Lees  is  a  station  on  the 
defendants'  line  of  railway,  the  buildings  of  the  station  and  the  principal  platform 
being  on  the  north  side  of  the  line.  On  the  south  side  there  is  also  a  raised  platform 
formed  out  of  the  embankment ;  but  to  enable  a  passenger  set  down  there  to  quit  the 
line  it  is  necessary  that  he  should  cross  to  the  north  side.  The  west  end  of  the  north 
platform  is  opposite  the  east  end  of  the  south  platform,  and  between  these  points  the 
railway  Company  provide  a  crossing  on  the  level.  Trains  arriving  from  Wakefield 
and  other  places  east  of  Thornhill  Lees  deposit  their  passengers  at  the  south  platform. 
The  plaintiff  arrived  at  Thornhill  Lees  from  Wakefield  by  one  of  the  defendants' 
trains,  and  was  set  down  after  dark  on  the  south  platform.  The  train  remained  there 
for  ten  minutes  or  a  quarter  of  an  hour,  the  carriages  at  the  back  of  the  train  mean- 
while, owing  to  its  length,  blocking  up  the  crossing  to  the  north  platform,  and 
extending  some  distance  behind  the  crossing.  The  ticket  collector  stood  to  collect 
the  tickets  at  the  east  end  of  the  south  platform  with  a  light,  telling  the  passengers, 
as  they  gave  up  their  tickets,  to  "pass  on."  The  plaintiff  gave  up  his  ticket,  and 
passed  down  the  train,  with  the  intention  of  crossing  behind  it,  but  in  the  darkness 
stumbled  over  a  hamper  that  had  been  put  out  of  the  train  and  sustained  the  injuries 
for  which  this  action  was  brought.  Evidence  was  also  given  that  it  had  been  the 
constant  practice  of  passengers,  when  the  ordinary  crossing  was  blocked  by  the  length 
of  their  train,  to  pass  down  and  cross  behind  it,  and  that  this  practice  had  never  been 
interfered  with  on  the  part  of  the  railway  Company. 

Overend,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the 
ground  that  there  was  no  evi-[536]-dence  for  the  jury  of  the  defendants'  negligence ; 
against  which 

Manisty  and  Kemplay  shewed  cause,(a)  contending  that  the  facts  above  detailed 
amounted  to  an  invitation  on  the  part  of  the  railway  Company  to  the  plaintiff  to  go 
where  he  did  for  the  purpose  of  crossing  behind  the  train,  and  that,  under  these 
circumstances,  there  was  evidence  that  the  mischief  was  caused  by  the  railway 
Company's  negligence. 

Overend  and  Maule,  in  support  of  the  rule,  contended  that  the  mere  circumstance 
that  the  railway  Company,  on  previous  occasions,  had  not  prevented  passengers  from 
crossing  behind  the  train  was  no  evidence  that  they  had  sanctioned  that  practice ; 
and  that,  inasmuch  as  a  regular  way  was  provided  by  the  railway  Company  where 
the  line  might  be  crossed,  passengers  who,  for  their  own  convenience,  chose  to 
substitute  another  way  must  take  the  substituted  way  with  all  its  incidents.  They 
cited  Comjnan  v.  The  Eastern  Counties  Railway  Company  (4  H.  &  N.  781)  and  Wilkinson 
V.  Fairrie  (1  H.  &  C.  633),  relying  on  the  latter  case  as  closely  resembling  the  present 
case  in  its  facts. 

Pollock,  C.  B.,  now  said, — This  was  a  case  tried  at  Leeds,  before  my  brother 
Blackburn,  when  the  jury  found  a  verdict  for  the  plaintiff,  the  learned  Judge  reserving 
to  the  defendants  leave  to  move  to  enter  a  nonsuit  if  the  Court  should  think  there 
was  no  evidence  of  the  defendants'  negligence,  the  defendants  not  to  appeal  without 
the  leave  of  the  Court. 

[537]  The  accident  appears  to  have  happened  as  follows : — When  the  train  in 
which  the  plaintiff  was  a  passenger  arrived  at  Thornhill  Lees,  the  train  owing  to  its 
length  blocked  up  that  part  of  the  line  where  the  railway  Company  provide  a  level 
crossing  for  passengers  to  cross  to  the  principal  platform,  and  so  reach  the  place  of 
egress  from  the  station.  In  that  position  the  train  remained  for  ten  minutes  or  a 
quarter  of  an  hour.  As  this  had  happened  before,  passengers  on  being  set  down,  had 
acquired  the  habit  of  walking  along  the  line  and  crossing  behind  the  train.  Evidence 
was  given  that,  on  this  occasion,  when  the  passengers  reached  the  crossing,  which  was 
blocked  by  the  train,  their  tickets  were  taken  and  they  were  told  by  the  ticket 
collector  to  "  go  on  ; "  and  certainly  there  was  no  way  of  going  on  except  by  going 
along  the  train  and  round  behind  it.  The  plaintiff  went  on,  and,  there  being  no  light, 
stumbled  over  a  hamper  which  had  been  put  out  of  the  train,  and  sustained  considerable 

(a)  Nov.  17th,  1864,  coram  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B ,  and  Pigott,  B. 
Ex  Div.  XV.  -21 
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injury.  Under  these  circumstances  we  are  all  of  opinion  that  there  was  evidence  of 
negligence  for  the  jury. 

I  own  it  appears  to  me  to  be  some  evidence  of  negligence,  if  for  ten  minutes  or  a 
quarter  of  an  hour  after  a  train  has  arrived  and  set  down  its  passengers  there  is  an 
obstacle  to  impede  those  passengers  from  reaching  the  platform.  And  for  mischief 
thence  arising,  and  not  attributable  to  the  plaintiffs  negligence,  I  think  the  defendants 
are  responsible.  The  Court  all  think  the  facts  of  this  case  disclose  evidence  of  negli- 
gence ;  consequently  the  rule  to  enter  a  nonsuit  must  be  discharged. 

Rule  discharged. 

[538]  Whitmore  v.  Wakerley.  Jan.  30,  1865. — Where  a  debtor,  who  made  a 
composition  deed  under  the  Bankruptcy  Act,  1861,  was  sued  by  a  non-assenting 
creditor  and  suffered  judgment  by  default,  the  Court  refused  to  order  the  sheriff 
to  withdraw  from  possession  of  the  debtor's  goods  under  a  fi.  fa.  issued  on  the 
judgment. 

[S.  C.  34  L.  J.  Ex.  83;  11  Jur.  (N.  S.)  182.  Considered,  Staffordshire  Joint  Stock 
Banking  Company  v.  Emmotf,  1867,  L.  R.  2  Ex.  222;  Rossi  v.  Bailey,  1868,  L.  R. 
3  Q.  B.  627.] 

Besley  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  sheriff 
of  Middlesex  should  not  forthwith  withdraw  from  possession  of  the  defendant's  goods 
seized  under  the  execution  issued  in  this  cause. 

It  appeared  by  the  affidavits  that  the  writ  of  summons  issued  on  the  24th  of 
November,  1864.  On  the  6th  of  December  a  deed  of  composition  under  the  Bank- 
ruptcy Act,  1861,  was  executed  by  the  requisite  majority  in  number  and  value  of  the 
creditors  of  the  defendant.  The  plaintiff  had  notice  of  the  deed,  and  it  contained  a 
clause  of  release.  On  the  9th  of  December  the  deed  was  registered,  and  a  certificate 
of  its  filing  and  registration  was  given  to  the  defendant.  On  the  13th  of  December 
the  plaintiff  obtained  a  Judge's  order,  that  three  days  after  service  the  plaintiff  be  at 
liberty  to  proceed  in  the  action  as  if  personal  service  of  the  writ  of  summons  had  been 
effected  on  the  defendant.  No  appearance  having  been  entered,  judgment  was  signed 
on  the  20th  of  December;  and  on  the  22nd  the  sheriff  seized  the  defendant's  goods 
under  a  writ  of  fieri  facias.  A  similar  application  had  been  made  to  Martin,  B.,  at 
Chambers  and  refused,  whereupon  the  present  rule  was  obtained ;  against  which 

Hayes,  Serjt.,  now  shewed  cause.  The  question  is,  whether  a  defendant  who  has 
had  an  opportunity  of  pleading  a  release  in  a  deed  of  composition  under  the  Bank- 
ruptcy Act,  1861,  and  has  omitted  to  do  so,  is  entitled  to  have  his  goods  protected 
from  an  execution  issued  on  a  valid  judgment  against  him.  [Martin,  B.  It  is  a  well 
established  [539]  rule  that  where  a  party  has  an  opportunity  of  pleading  a  defence, 
he  is  bound  to  plead  it.]  The  foundation  of  relief  on  motion  is  that  the  defendant 
has  had  no  opportunity  of  pleading  a  matter  which,  if  pleaded,  would  have  afforded  a 
defence  to  the  action. 

The  Court  then  called  on 

C.  Pollock  (Besley  with  him)  to  support  the  rule.  To  allow  laches  on  the  part  of 
the  defendant  to  be  set  up  would  be  contrary  to  the  spirit  of  the  Bankruptcy  Act, 
1861  (24  <fe  25  Vict.  c.  134).  The  198th  section  provides  that,  after  notice  of  the 
filing  and  registration  of  the  deed,  no  execution  against  the  debtor's  property  or  goods 
shall  be  available  to  any  creditor,  without  leave  of  the  Court ;  and  that  the  certificate 
of  the  filing  and  registration  of  the  deeds  shall  be  available  to  the  debtor  for  all 
purposes  as  a  protection  in  bankruptcy.  If  a  debtor  is  to  be  deprived  of  the  benefit 
of  that  enactment  because  he  has  neglected  to  plead  the  composition  deed,  encourage- 
ment will  be  given  to  fraudulent  debtors  by  enabling  them  to  give  a  preference  to  a 
particular  creditor.  [Pollock,  C.  B.  That  may  possibly  be  the  result,  but  nevertheless 
we  cannot  alter  the  law.] 

Per  Curiam. («)  We  are  all  of  opinion  that,  as  the  defendant  did  not  plead  the 
deed  when  he  had  the  opportunity,  he  cannot  avail  himself  of  it  now.  The  rule  must 
therefore  be  discharged. 

Rule  discharged. (6) 

(a)  Pollock,  C.  B,  Martin,  B.,  Channell,  B.,  and  Pigott,  B. 

{b)  See  Hartley  v.  Mace,  Trinity  Term,  1865,  19  C.  B.  (N.  S.);  Skiltcm  v.  Symmds, 
18C.  B.  (N.  S.)418. 
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[540]  AVright  v.  Goodlake  and  Another.  Jan.  14,  1865.— A  defendant  may 
interrogate  a  plaintiff  for  the  purpose  of  ascertaining  the  damage  he  has  sustained, 
so  as  to  enable  the  defendant  to  pay  the  real  amount  into  Court. 

[S.  C.  34  L.  J.  Ex.  82  ;  12  Jur.  (N.  S.)  14 ;  13  W.  R.  349  ;  13  L.  T.  120.  Commented 
on,  Jourdain  v.  Palmer,  1866,  L.  R.  1  Ex.  102.  Referred  to,  Clarke  v.  Bennett,  1884, 
32  W.  R.  550.] 

This  was  an  action  against  the  printer  and  publisher  of  the  Times  newspaper  for 
an  infringement  of  the  plaintifl"s  copyright  in  a  pamphlet  entitled  "  The  History  and 
Construction  of  the  Clifton  Suspension  Bridge."  The  plaintiff  complained  that  the 
most  valuable  part  of  his  pamphlet,  relating  to  the  construction  and  engineering  of 
the  bridge,  was  copied  verbatim  in  the  columns  of  the  Times  newspaper,  without  any 
acknowledgment,  on  the  20th  of  September,  1864,  the  day  before  that  fixed  for  the 
visit  to  the  bridge  of  the  members  of  the  British  Association,  on  which  occasion  the 
plaintiff  expected  to  sell  a  large  number  of  copies.  After  declaration,  the  defendants, 
with  the  view  of  paying  money  into  Court,  took  out  a  summons  at  Chambers  for  leave 
to  administer  to  the  plaintiff  the  following  interrogatories  : — 

How  many  copies  of  the  said  book  were  sold  during  the  two  months  next  preceding 
the  20th  of  September  last? 

How  many  during  the  two  months  next  following  the  said  20th  day  of  September  ] 

Also,  how  many,  if  any,  were  sold  on  the  said  20th  day  of  September  ] 

The  summons  was  heard  before  Martin,  B.,  who  made  an  order  accordingly. 

Willes  now  moved  to  rescind  the  order  of  Martin,  B.  The  defendants,  who  have 
committed  a  wrong,  ought  not  to  be  allowed  to  interrogate  the  plaintiff  for  the  purpose 
of  ascertaining  how  little  money  they  may  safely  pay  into  Court.  Substantially,  this 
is  an  application  to  inspect  the  plaintiff's  books,  and  if  that  application  had  [541] 
been  made,  on  the  ground  that  the  defendants  were  wrongdoers  it  would  have  been 
refused.  [Channell,  B.  Lord  Tenterden  said  that  a  bona  fide  desire  to  meet  a  plaintiffs 
claim  by  payment  of  money  into  Court  shewed  an  honest  intention  on  the  part  of  a 
defendant.  Martin,  B.  The  defendants  can  only  obtain  the  necessary  information  by 
interrogating  the  plaintiff,  and  I  cannot  see  how  he  will  be  prejudiced  by  their  doing 
so.  Pigott,  B.  The  defendants  admit  that  they  are  in  the  wrong,  and  the  only 
question  is,  what  damage  has  the  plaintiff  sustained ;  then  why  should  he  not  afford 
the  defendants  the  information  necessary  to  enable  them  to  pay  if?] 

Pollock,  C.  B.  There  seems  to  me  no  reason  why  these  interrogatories  should 
not  be  administered. 

Martin,  B.  It  is  quite  reasonable  that  the  defendants  should  have  leave  to 
administer  these  interrogatories. 

Channell,  B.,  and  Pigott,  B.,  concurred. 

Rule  refused. 

Stone  v.  Strange.  Jan.  31,  1865. — Iij  an  action  for  breach  of  promise  of  marriage 
the  Court  will  grant  leave  to  the  defendant  to  inspect  his  letters  to  the  plaintiff 
written  between  ascertained  periods,  upon  affidavit  that  the  letters  relate  to  the 
matters  in  question  in  the  cause,  and  are  in  the  plaintiffs  custody,  and  that  the 
defendant  is  advised  and  believes  that  be  has  a  good  defence  on  the  merits,  and 
that  the  production  of  the  letters  is  material  and  necessary  to  support  his  case. 

[S.  C.  34  L.  J.  Ex.  72;  11  Jur.  (N.  S.)  164 ;  13  W.  R.  350;  11  L.  T.  717.] 

H.  T.  Cole  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  at  liberty  to  inspect  and  take  copies  of  the  letters  written  by 
him  to  the  plaintiff,  or  why  the  plaintiff  should  not  answer,  on  affidavit  to  be  filed  at 
the  Rule  Office,  stating  what  documents  she  had  in  her  possession  relating  to  the  [542] 
matters  in  dispute,  or  what  she  knew  as  to  the  custody  such  documents  were  in,  and 
whether  she  objected  to  their  production,  and  if  so  on  what  grounds. 

The  declaration  was  for  the  breach  of  a  promise  to  marry  the  plaintiff  within  a 
reasonable  time. 

The  defendant's  application  was  supported  by  his  own  affidavit,  and  by  that  of 
his  attorney.     The  defendant  deposed  that  the  action  was  brought  for  the  breach  of 
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an  alleged  promise  of  marriage:  that  between  October,  1862,  and  July,  1864,  he  had 
written  several  letters  to  the  plaintiff  of  which  he  had  no  copies :  that  he  was  advised 
and  believed  that  it  was  material  and  necessary  for  him,  in  order  to  support  his  case 
at  the  trial  and  to  prepare  for  trial,  to  have  such  letters  produced  and  copies  thereof 
furnished  to  him ;  and  that  he  should  derive  material  advantage  and  support  from 
their  production  :  that  he  believed  the  said  letters  to  be  in  the  possession  or  power 
of  the  plaintiff:  and  was  advised  and  believed  that  he  had  a  good  defence  on  the 
merits.  The  defendant's  attorney  deposed  that  he  believed  the  defendant  had  good 
cause  to  defend  the  action  and  a  good  defence  :  that  he  had  been  informed  and  believed 
that  the  plaintiff  had,  in  the  possession  or  power  of  herself,  her  attorney,  or  agent, 
certain  letters  written  by  the  defendant  to  the  plaintiff  between  December,  1862, 
and  July,  1864,  inclusive,  relating  to  the  matters  in  question  in  this  cause :  and  that 
he  believed  it  to  be  material  and  necessary  for  the  defendant  to  have  liberty  to  inspect 
and  have  copies  of  such  letters  before  pleading,  and  unless  the  defendant  were 
allowed  such  inspection  and  copies  his  defence  would  in  his  (the  deponent's)  belief 
be  prejudiced, 

Prideaux  now  shewed  cause.  The  application  is  framed  in  the  alternative  ;  for 
inspection  of  the  defendant's  letters,  or  for  discovery.  Inspection  is  sought,  as  it 
is  presumed,  [543]  under  the  14  &  15  Vict.  c.  99,  s.  6  ;  discovery,  under  the  17  &  18 
Vict.  c.  125,  s.  50.  The  defendant  is  not  entitled  to  succeed  in  either  branch  of  his 
application.  The  affidavits  are  too  vague.  They  do  not  suggest  that  the  defendant's 
letters  will  assist  him  to  establish  any  defence  to  the  action.  The  principle  is  well 
settled  that  neither  inspection  nor  discovery  will  be  granted  to  enable  the  applicant  to 
find  flaws  in  his  opponent's  case,  but  only  to  support  his  own.  In  Wigram  on  Dis- 
covery, 2nd  ed.,  p.  261,  the  principle  acted  upon  in  Courts  of  equity  is  thus  stated  : 
"The  right  of  a  plaintiff  in  equity  to  the  benefit  of  the  defendant's  oath  is  limited 
to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's  case,  and  does  not 
extend  to  a  discovery  of  the  manner  in  which  the  defendant's  case  is  to  be  established." 
Here  the  defendant  is  obviously  seeking  to  fish  out  whether  or  not  his  letters  contain 
any  promise  of  marriage.  It  is  true,  indeed,  that  if  the  affidavits  shewed  the  action 
to  be  founded  on  the  letters,  the  defendant  might  be  entitled  to  inspection  at  common 
law.  That,  however,  is  not  suggested  by  the  affidavits.  In  Sneider  v.  Mangiiw  (7  Exch. 
229)  the  language  of  the  affidavits  was  substantially  the  same  as  here,  but  the  Court 
considered  it  too  vague,  and  refused  to  grant  the  inspection  there  sought  for. 
[Pollock,  C.  B.  The  application  there  made  was  not  for  inspection  of  the  applicant's 
own  letters.]  In  Shadwell  v.  Shadxvell  (6  C.  B.  N.  S.  679)  the  application  was  to 
inspect  the  applicant's  own  letters,  but  the  Court  of  Common  Pleas  refused  to  accede 
to  it.  [Pigott,  B.  Here,  if  the  letters  form  the  evidence  of  the  contract  relied  on, 
you  admit  the  defendant  would  be  entitled  to  see  them.  If,  on  the  other  hand,  the 
letters  negative  the  existence  of  such  a  contract,  then  they  support  the  defendant's 
case.]  The  defendant's  [544]  letters  may  contain  a  promise  of  marriage,  and  yet  the 
plaintiff  may  not  intend  to  rely  on  it. 

H.  T.  Cole  appeared  to  support  the  rule,  and  cited  Price  v.  Harrison  (8  C.  B,  N.  S. 
617),  but  was  not  called  upon  to  argue. 

The  Court  (i)  intimating  that,  if  the  defendant's  counsel  were  content,  he  might 
take  the  rule  absolute  in  the  first  alternative. 

Rule  accordingly. 

Baker  v.  Lane.  Jan.  13,  1865. — Interrogatories  in  an  action  of  libel,  pointing  to 
the  publication  of  the  alleged  libel  by  the  defendant  in  a  newspaper  as  to  which 
no  declaration  had  been  registered  in  pursuance  of  the  6  &  7  Wm,  4,  c.  76,  ss.  6,  7, 
at  the  Stamp  Office,  disallowed,  as  tending  to  shew  that  the  party  interrogated 
had  committed  a  criminal  offence. 

[S.  C.  34  L.  J.  Ex.  57  ;  11  Jur.  (N.  S.)  314  ;  13  W.  R.  293  ;  11  L.  T.  638.    Explained, 
Bickfm-d  v.  UArcy,  1866,  L.  R.  1  Ex.  356 ;  4  H.  &  C.  541.] 

Holl  had  obtained  a  rule  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty 
to  deliver  to  the  defendant  interrogatories  in  writing  pursuant  to  the  Common  Law 

(6)  Pollock,  C.  B.,  Channell,  B.,  and  Pigott,  B. 
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Procedure  Act,  1854,  and  why  the  defendant  should  not  within  ten  days  answer  the 
same  in  writing  by  attidavit,  to  be  tiled  at  the  Kule  Ottice. 

The  declaration  was  for  a  libel  on  the  plaintiff's  conduct  as  the  editor  of  a  news- 
paper, and  in  other  respects ;  such  libel  being  alleged  to  have  been  published  in  the 
form  of  a  letter  (which  the  declaration  set  out)  in  another  newspaper,  called  the 
Universe. 

Plea :  Not  guilty.     Issue  thereon. 

The  interrogatories  which  it  was  proposed  to  administer  were  as  follows ; — 

1.  Did  you,  on  the  14th  of  November,  1863,  or  at  any  [545]  other  and  what  time, 
carry  on  by  yourself  or  your  agents  any  and  what  trade  or  business  at  No.  43  Lambs 
Conduit  Street,  London  1 

2.  Have  you  ever  in  any  capacity,  whether  as  editor,  proprietor,  publisher,  or 
printer,  or  how  otherwise,  been  concerned  in  the  publication  of  a  newspaper  or  new- 
papers,  and  if  yea,  state  the  name  or  title  of  such  newspaper  or  newspapers,  and  the 
period  during  which  you  were  so  concerned  with  the  same? 

3.  Have  you  ever  in  any  way  been  engaged  in  or  connected  with  the  ownership, 
editing,  writing,  printing,  publishing  or  sale  of  a  newspaper  called  the  Universe,  or 
Catholic  Standard,  and  if  yea,  in  what  capacity  or  capacities,  and  state  during  what 
period  of  time  you  were  so  engaged  in  or  connected  with  the  samel 

4.  Were  you  the  proprietor,  printer,  or  publisher  of  the  said  newspaper  on 
Saturday,  November  14th,  a.d.  1863,  and  did  you  print  or  publish  it  on  that  day] 

5.  Have  you  ever  received  monies  or  made  any  payments  arising  from  or  on 
account  of  or  in  any  way  connected  with  the  said  newspaper ;  and  if  3'ea,  state  the 
period  during  which  and  in  what  capacity  you  received  or  made  the  samel 

6.  Did  you  ever  authorize  the  affixing  of  the  printed  name  D.  Lane  or  Denis  Lane 
to  the  published  copies  of  the  said  newspaper?  If  not,  did  you  know  of  its  being  so 
affixed,  and  what  steps,  if  any,  did  you  take  with  respect  thereto  1 

7.  Did  you  write,  or  were  you  in  any  way  connected  with  the  composition, 
printing,  or  publication  of  a  letter  containing  the  libel  complained  of  in  the  declaration 
in  the  said  cause,  and  signed  "  A  Stocktonian,"  which  appeared  in  the  number  of  the 
said  newspaper  published  on  November  the  14th,  18631 

8.  Do  you  know,  and  if  yea,  state  who  was  the  proprietor  [546]  or  who  were  the 
proprietors,  and  who  were  the  publisher  or  publishers  of  the  said  newspaper  called 
the  Universe,  on  the  13th,  14th  and  15th  days  of  November,  1863,  respectively  1 

In  suppoit  of  the  application  the  plaintiff  and  his  attorney  deposed  that  the  action 
was  for  a  libel  contained  in  a  newspaper  called  the  Universe,  printed  and  published  by 
the  defendant,  and  dated  the  14th  of  November,  1863 ;  and  that  in  their  belief  the 
plaintiff  would  derive  material  benefit  in  the  transaction  from  the  discovery  sought  by 
the  interrogatories,  and  had  a  good  cause  of  action  on  the  merits.  The  plaintiff's 
attorney  further  deposed  that  he  had  searched  at  the  proper  office  in  Somerset  Hou.se, 
where  newspapers  are  filed,  and  that  although  there  were  several  numbers  of  the  said 
newspapers  filed  there,  bearing  dates  prior  and  subsequent  to  the  14th  of  November, 
1863,  and  all  signed  "D.  Lane,"  yet  he  had  been  unable  to  find  any  copy  of  the 
newspaper  dated  the  14th  of  November,  1863,  and  that  he  was  informed  by  a  clerk  in 
the  said  office,  having  the  care  and  custody  of  newspapers  filed  there,  that  notwith- 
standing he  had  made  numerous  applications  to  the  defendant  at  the  publishing  office 
in  the  Strand  for  such  copy,  and  that  promises  had  been  from  time  to  time  made  to 
the  said  clerk  that  a  copy  of  the  said  newspaper  dated  the  14th  November,  1863, 
should  be  filed,  no  such  copy  had  ever  yet  been  delivered  at  Somerset  House  :  that  he 
had  also  searched  at  Somerset  House  at  the  Registry  of  Declarations  of  Ownership 
of  Newspapers,  and  found  that  no  declaration  of  ownership  of  the  said  Universe 
newspaper  had  been  registered  there. 

BuUen  shewed  cause. (a)'  The  objection  to  these  inter-[547]-rogatories  is  that  the 
answers  to  them,  if  in  the  affirmative,  would  expose  the  defendant  to  the  risk  of  being 
indicted  for  libel,  and  also  for  a  statutable  misdemeanor  under  the  6  &  7  Wm.  4,  c.  76, 
88.  6,  7.{af    The  Courts  of  common  [548]  law  have  no  power  to  allow  interrogatories 

(ay  Nov.  8,  1864.  Coram  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and 
Pigott,  B. 

(ay  Sect.  6  enacts :  That  no  person  shall  print  or  publish,  or  shall  cause  to  be 
printed  or  published,  any  newspaper  before  there  shall  be  delivered  to  the  Commissioners 
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in  cases  where  a  Court  of  equity  would  not  compel  discovery  by  bill.  Nor,  if  the 
power  existed,  would  it  be  desirable  to  deviate  from  the  practice  established  in  those 
Courts  from  which  the  system  of  administering  interrogatories  has  been  introduced. 
In  equity  a  defendant  may  demur  to  so  much  of  a  bill  as  requires  an  answer  which 
may  subject  him  to  penal  consequences.  In  Courts  of  common  law  the  practice 
hitherto  has  not  been  uniform.  A  difference  of  opinion  appears  to  exist  among  the 
Judges  on  the  question  whether  the  Court  should  interpose  to  prevent  interrogatories 
framed  so  as  to  elicit  criminative  answers  from  being  administered  at  all,  or  should 
cast  on  the  defendant  the  burden  of  objecting  to  them  on  oath.  On  this  point 
Tupling  v.  IVard  (6  H.  &  N.  749),  in  this  Court,  where  interrogatories  were  disallowed 
in  an  action  of  libel,  seems  to  some  extent  at  variance  with  Bartlett  v.  Lewis  (12 
C.  B.  N.  S.  249),  in  the  Court  of  Common  Pleas.  But  in  Bartlett  v.  Lewis  (1 2  C.  B.  N.  S. 
249)  Erie,  C.  J.,  in  his  judgment  expressly  relied  on  this  distinction — that  none  of 
the  interrogatories  there  administered  directly  charged  the  defendant  with  an  indictable 
offence.  The  present  case  in  its  circumstances  closely  resembles  Tiipling  v.  Ward 
(6  H.  &  N.  749),  and  the  interrogatories  sought  to  be  administered  directly  charge 
the  defendant  with  an  indictable  offence.  [Bramwell,  B.  Can  we  say  that  the 
answers  to  these  interrogatories  would  tend  to  criminate  the  defendant?  Are  we  to 
assume,  for  instance,  that  he  would  have  no  justification  to  an  indictment  for  libel? 
His  defence  to  such  an  indictment  might  be  that  the  matter  was  true,  and  that  its 
publication  was  for  the  public  benefit.]  In  the  present  action  there  is  no  justification 
pleaded.  But  at  all  events,  under  the  6  &  7  Wm.  4,  e.  76,  ss.  6  and  7,  the  defendant 
would  be  liable  to  be  proceeded  against  for  penalties,  if  [549]  not  to  an  indictment. 
The  6th  section  of  that  Act  prohibits  the  printing  or  publishing  of  any  newspaper 
until  the  declaration  thereby  required  to  be  delivered  at  the  Stamp  Office  has  been  so 
delivered.  Here  the  affidavit  of  the  plaintiff  shews  that  no  declaration  has  been 
delivered.  The  7th  section  imposes  a  penalty  of  501.  for  any  violation  of  the  above 
prohibition.  Reliance  may  be  placed  on  an  obiter  dictum  of  Alderson,  B.,  in  Osborn 
v.  The  London  Docks  Company  (10  Exch.  698),  that  the  same  rules  are  applicable  to 
interrogatories  as  to  the  examination  of  a  witness  at  Nisi  Prius.  But  in  fVhateley  v. 
Crowter  (5  E.  &  B.  709),  Lord  Campbell  expressly  disapproves  that  dictum.  At  Nisi 
Prius  it  is  undoubtedly  true  that  a  witness  cannot  refuse  to  be  sworn  on  the  ground 

of  Stamps  and  Taxes,  or  to  the  proper  authorized  officer  at  the  head  office  for  stamps 
in  Westminster,  &c.,  or  to  the  distributor  of  stamps  or  other  proper  officer  appointed 
by  the  said  Commissioners  for  the  purpose  in  or  for  the  district  within  which  such 
newspaper  shall  be  intended  to  be  printed  and  published,  a  declaration  in  writing 
containing  the  several  matters  and  things  hereinafter  for  that  purpose  specified ;  that 
is  to  say,  &c.  (enumerating  the  particulars  to  be  contained  in  such  declaration). 
"  And  if  any  person  shall  knowingly  and  wilfully  sign  and  make  any  such  declaration 
in  which  shall  be  inserted  or  set  forth  the  name,  addition  or  place  of  abode,  of  any 
person  as  a  proprietor,  publisher,  printer,  or  conductor  of  the  actual  printing  of  any 
newspaper  to  which  such  declaration  shall  relate,  who  shall  not  be  a  proprietor,  printer 
or  publisher  thereof,  or  from  which  shall  be  omitted  the  name,  addition,  or  place  of 
abode  of  any  proprietor,  publisher,  printer,  or  conductor  of  the  actual  printing  of  such 
newspaper,  contrary  to  the  true  meaning  of  this  Act,  or  in  which  any  matter  or  thing 
by  this  Act  required  to  be  set  forth  shall  be  set  forth  otherwise  than  according  to  the 
truth,  or  from  which  any  matter  or  thing  required  by  this  Act  to  be  truly  set  forth 
shall  be  entirely  omitted,  every  such  offender,  being  convicted  thereof,  shall  be  deemed 
guilty  of  a  misdemeanor." 

Sect.  7  enacts  :  "  That  if  any  person  shall  knowingly  and  wilfully  print  or  publish, 
or  shall  cause  to  be  printed  or  published,  or  either  as  a  proprietor  or  otherwise  sell  or 
deliver  out  any  newspaper  relating  to  which  such  declaration  as  aforesaid,  containing  such 
matters  and  things  as  are  required  by  this  Act  to  be  therein  contained,  shall  not  have 
been  duly  signed  and  made  and  delivered  when  and  so  often  as  by  this  Act  is  required, 
or  any  other  matter  or  thing  required  by  this  Act  to  be  done  or  performed  shall  not 
have  been  accordingly  done  or  performed,  every  person  in  any  such  case  offending 
shall  forfeit,  for  every  such  act  done,  the  sum  of  501.  for  every  day  on  which  any  such 
newspaper  shall  be  printed  or  published,  sold  or  delivered  out,  before  or  until  such 
declaration  shall  be  signed  and  made  and  delivered,  or  before  or  until  such  other 
matter  or  thing  shall  be  done  or  performed  as  by  this  Act  is  directed,  &c." 
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that  his  answers  will  tend  to  criminate  him ;  for  by  the  practice  of  Nisi  Prius  till  the 
witness  is  sworn  no  question  can  be  put  to  him,  and  it  cannot  be  presumed  before  he 
is  sworn  that  all  the  questions  to  be  put  will  be  inadmissible.  But  where  inter- 
rogatories are  to  be  administered,  the  party  to  be  interrogated  is  not  put  on  oath  till 
with  the  sanction  of  a  Judge  the  whole  of  the  questions  have  been  ascertained.  In 
Ster7i  V.  Sevastopulo  (14  C.  B.  N.  S.  737,  742)  the  Court  of  Common  Pleas  refused  to 
allow  interrogatories  in  an  action  of  slander;  and  Erie,  C.  .!.,  in  delivering  judgment 
said  that,  before  he  would  consent  to  allow  interrogatories  in  an  action  of  slander,  he 
must  be  satisfied  that  there  were  very  peculiar  circumstances  of  grievance  and 
oppression  to  justify  so  novel  a  proceeding.  Here  no  such  circumstances  exist. 
There  is  nothing  to  shew  that  the  plaintiff  cannot  obtain  the  required  information  by 
the  ordinary  means  of  subpoena.  M^Mahon  v.  Ellin  (10  Irish  Com.  Law  Kep.  C.  B. 
120)  is  a  distinct  authority  that  where  from  the  [550]  interrogatories  themselves  it 
appears  that  the  answers,  if  in  the  affirmative,  would  tend  to  criminate  the  party 
interrogated  he  may  decline  to  answer  without  pledging  his  oath  that  they  would 
have  that  effect.  Monahan,  C.  J.,  there  said :  "  With  respect  to  the  objection  that 
the  plaintiff  should  by  affidavit  have  stated  the  ground  for  excusing  himself  from 
answering  we  are  quite  aware  that  such  a  rule  properly  exists  where  the  objection 
does  not  appear  from  the  interrogatories  per  se ;  but  we  do  not  think  that  any  such 
rule  should  or  does  exist  where  the  interrogatories  are  exhibited  in  support  of  a 
pleading  the  object  of  which  is  to  shew  that  a  misdemeanor  has  been  committed." 
And  the  Court  accordingly  refused  to  compel  the  party  interrogated  to  state  on  oath 
that  he  was  relying  on  that  ground  of  objection.  Simpsoh  v.  Carter  is  no  authority 
for  allowing  these  interrogatories,  since,  from  the  note  in  6  Hurlstone  and  Norman, 
p.  751,  it  appears  that  the  plaintiflf  there  consented  to  answer  the  proposed 
interrogatories. 

Holl,  in  support  of  the  rule.  The  interrogatories  which  it  is  proposed  to  administer 
disclose  nothing  on  their  face  which  directly  tends  to  shew  that  the  defendant's 
answers  will  criminate  him.  The  rule  in  such  cases  is  that  the  defendant,  if  he  object, 
must  object  to  the  particular  question,  and  pledge  his  oath  that,  if  he  answer,  his 
answer  will  have  that  tendency.  First,  as  to  the  6  &  7  Wm.  4,  c.  76.  It  has  not 
been  contended  that  under  that  statute  the  interrogatories  per  se  point  to  any 
criminal  offence,  but  only  when  read  in  connection  with  the  affidavit  of  the  plaintiflfs 
attorney  that  no  declaration  has  been  delivered  at  the  Stamp  Office.  A  specific 
penalty  being  provided  by  the  7th  section,  the  oflFence  at  which  that  section  strikes  is 
at  all  events  not  the  subject  of  indictment.  Next,  as  to  the  [551]  more  general 
question  of  libel.  That  the  Court  has  the  power  to  allow  interrogatories,  although 
there  appears  a  possibility  that  the  answers  may  tend  to  criminate  the  party  inter- 
rogated, is  established  by  a  series  of  decisions.  Osboiii  v.  The  London  Docks  Company 
(10  Exch.  698)  decided  that  the  jurisdiction  conferred  by  the  51st  section  of  the 
17  &  18  Vict.  c.  125  is  not  limited  to  the  cases  in  which  a  bill  of  discovery  would  lie, 
but  that  the  party  interrogated  is  in  the  same  position  as  a  witness  at  Nisi  Prius.  At 
Nisi  Prius  a  witness  cannot  refuse  to  be  sworn  on  the  ground  that  his  answers  will 
tend  to  criminate  him:  Boyle  v.  Wiseman  (10  Exch.  647).  In  Chester  v.  Worthy 
(17  C.  B.  410,  426)  the  Court  of  Common  Pleas  recognised  and  acted  on  the  authority 
of  Osborn  v.  The  London  Docks  Company  (10  Exch.  698),  holding  that  the  objection 
must  come  from  the  party  interrogated  after  he  has  been  sworn,  and  that  to  each 
particular  question  he  must  state  the  grounds  of  his  objection.  Bartleit  v,  Leivis 
(12  C.  B.  N.  S.  249)  is  a  strong  authority  to  the  same  effect,  since  the  Court,  while 
allowing  the  interrogatories,  expressly  admitted  that  they  bore  upon  matter  which 
might  render  the  defendant  liable  to  be  proceeded  against  criminally.  And  Tiipling 
V.  Ward  (6  H.  &  N.  749)  was  there  distinguished  as  a  decision  based  entirely  on  the 
peculiar  circumstances  of  the  case.  [Channell,  B.  During  a  portion  of  the  argument 
in  Tupling  v.  Ward  (6  H.  &  N.  749)  I  was  present.  The  Court  in  that  case  had  no 
intention  of  overruling  the  decision  in  Osborn  v.  The  London  Dorks  Company  (10  Exch. 
698).  Pollock,  C.  B.  The  question  for  consideration  is,  whether  the  Court,  in  the 
execution  of  the  power  delegated  by  the  Common  Law  Procedure  Act,  1864,  ought  to 
allow  these  interrogatories]  When  death  results  from  negligence,  the  party  whose 
act  it  is  is  in  general  guilty  [552]  of  manslaughter.  Suppose  in  such  a  case  an  action 
were  brought  under  the  9  &  10  Vict.  c.  93,  would  the  Court  be  justified  in  allowing 
interrogatories  to  be  administered  for  the  purpose  of  shewing  that  the  mischief  was 
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caused  by  the  defendant's  negligence  1]  It  would  be  competent  for  the  Court  to 
disallow  the  interrogatories  under  the  special  circumstances  of  the  case.  But  here  the 
question  is  whether  the  Court  is  prepared  to  hold  that  in  an  action  of  libel  inter- 
rogatories are  in  no  case  admissible.  Special  reasons  exist  for  allowing  interrogatories 
in  this  case.  The  provisions  of  the  6  &  7  Wm.  4,  c.  76,  having  been  violated  by  the 
omission  to  make  the  required  declaration,  the  ordinary  means  of  proving  the  publica- 
tion, which  that  statute  provides,  are  not  available.  Incidentally,  no  doubt,  these 
interrogatories  may  disparage  the  defendant,  but  that  is  not  their  object.  Their 
object  is  to  discover  whether  the  defendant  was  concerned  in  the  publication  of  the 
alleged  libel.  [Pigott,  B,  Their  object  is  to  discover  that  he  was,  not  that  he  was 
not.]  The  knowledge  that  he  was  not  would  unquestionably  be  a  boon  to  the  plaintiff; 
for  he  would  be  relieved  from  the  expense  of  useless  litigation.  In  Stern  v.  Sevastopulo 
(14  C.  B.  N.  S.  737),  where  interrogatories  were  disallowed  in  an  action  of  slander,  the 
form  of  the  interrogatories  was  in  itself  sufficient  reason  for  not  permitting  them  to 
be  administered.  Feppiatt  v.  Smith  (3  H.  &  C.  129)  only  shews  that  a  party  cannot 
interrogate  as  to  matters  which  do  not  form  part  of  his  own  case,  or  are  merely  the 
subject  of  cross-examination.  M^Mahon  v.  Ellis  (10  Irish  Com.  Law  Rep.  C.  B.  120) 
was  decided  on  the  ground  that  the  objection  distinctly  appeared  on  the  face  of  the 
interrogatories.  That  case,  however,  is  not  in  accordance  with  the  general  current 
of  English  authorities. 

Cur.  adv.  vult. 

[553]  Pollock,  C.  B.,  now  said, — In  the  case  of  Baker  v.  Lane,  argued  last  term, 
where  the  question  was  whether  certain  interrogatories  which  the  plaintiff  sought  to 
administer  to  the  defendant  ought  to  be  allowed,  the  objection  being  made  that  some 
of  them  tended  to  shew  that  the  defendant  had  committed  a  criminal  offence,  we  are 
of  opinion  that  the  interrogatories  ought  not  to  be  allowed. 

Rule  discharged. 

Chandler  v.  Doulton  and  Another.  Jan.  21,  1865. — In  an  action  for  an  excessive 
distress  the  plaintiflP  is  entitled  to  a  verdict  with  nominal  damages,  although  he 
has  failed  to  prove  any  actual  damage. 

[S.  C.  34  L.  J.  Ex.  89 ;  11  Jur.  (N.  S.)  286 ;  11  L.  T.  639.     Applied,  The  Walter 

D.  Wallet,  [1893]  P.  202.] 

Declaration  for  an  excessive  distress.     Plea :  Not  guilty. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  last  Michaelmas  Term, 
it  appeared  that  the  plaintiff,  a  miller,  was  tenant  to  the  defendants  of  a  steam-mill 
and  premises  in  Broad  Street,  Lambeth.  The  plaintiff,  being  in  arrear  for  six  quarters 
rent,  amounting  to  1211.  15s.  6d.,  on  the  13th  June,  186.3,  the  defendants  distrained 
the  plaintiff's  corn  and  flour  in  the  mill  of  the  value  of  2001.  for  the  arrears  of  rent. 
The  broker  remained  in  possession  until  the  20th  of  June,  when  the  plaintiff  paid  the 
amount  of  the  rent  and  costs,  and  resumed  possession  of  his  corn  and  flour.  The 
plaintiff  was  not  prevented  from  carrying  on  his  business  as  before,  except  so  far  as 
the  circumstance  of  the  broker  being  on  the  premises  was  an  impediment ;  and  there 
was  no  evidence  that  he  had  sustained  any  actual  damage. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  plaintiff  had  sustained 
any  real  damage,  telling  them  that  if  they  were  of  opinion  that  he  had  not,  they  should 
find  a  ver-[554]-dict  for  the  defendants.  The  jury  found  that  the  plaintiff  had 
sustained  no  real  damage ;  whereupon  the  learned  Judge  directed  a  verdict  for  the 
defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  11.  (being 
the  amount  agreed  upon  between  the  parties),  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  nominal  damages. 

Laxton,  in  the  present  term  (Jan.  13),  obtained  a  rule  nisi  to  enter  the  verdict 
accordingly,  on  the  ground  that  the  plaintiff  was  entitled  to  some  damages,  without 
proving  actual  damage ;  against  which 

Edward  James  and  J.  S.  Hodgson  now  shewed  cause.  The  plaintiff,  having 
sustained  no  real  damage,  is  not  entitled  to  a  verdict  for  nominal  damages.  The 
Statute  of  Marlebridge  (52  Hen.  3,  c.  4)  enacts  that  "  distresses  shall  be  reasonable, 
and  not  too  great.  And  they  that  take  great  and  unreasonable  distresses  shall  be 
grievously  amerced  for   the   excess    of  such  distresses."      The    words   "grievously 
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amerced  "  import  that  the  tenant  has  sustained  some  damage.  In  Piggott  v.  Births 
(I  M.  &  W.  441)  Parke,  B.,  in  delivering  the  judgment  of  the  Court  said:  "But 
whether  the  duty  to  make  a  reasonable  distress  be  created  by  the  common  law  or  by 
the  statute,  an  action  will  equally  lie,  if  there  be  a  breach  of  that  duty,  and  damage 
thereby  arise  to  the  person  on  whose  goods  the  distress  is  made."  ...  "If  there  be 
a  breach  of  duty  and  damage  thereby,  the  case  falls  within  the  established  principle, 
though  the  quantum  of  compensation  will  of  course  vary  if  the  damage  be  less." 
[Pigott,  B.,  referred  to  Proudlove  v.  Twemlow  (1  C.  &  M.  326).]  There  the  question 
arose  under  the  11  Geo.  2,  c.  19,  s.  19,  which  provides  that  a  party  committing  an 
unlawful  act  after  a  lawful  distress  shall  not  be  deemed  a  trespasser  ab  initio,  [555] 
but  the  party  grieved  shall  recover  such  damage  as  he  shall  have  sustained,  and  no 
more.  [Martin,  B.  Rogers  v.  Parker  (18  C.  B.  112)  decided  that  the  11  Geo.  2,  c.  19, 
8.  19,  only  entitles  a  tenant  to  recover  for  any  irregularity  in  dealing  with  a  distress 
where  actual  damage  is  proved.]  Where  a  tort  is  committed  the  law  implies  some 
damage,  but  where  a  person  having  a  legal  authority  to  distrain  takes  an  excessive 
distress,  the  foundation  of  an  action  is  damage.  [Pigott,  B.  In  Bayliss  v.  Fisher 
(7  Bing.  153),  where  the  defendants  wrongfully  distrained  the  plaintiffs'  goods,  and 
placed  a  man  in  possession  of  them  for  some  days,  it  was  held  that  the  owner  might 
recover  damages  although  he  had  the  use  of  the  goods  all  the  time.]  According  to 
the  plaintiff's  contention,  a  right  of  action  would  accrue  in  the  case  of  an  excessive 
distress,  although  the  goods  were  relinquished  five  minutes  afterwards ;  and  a  Judge 
would  be  bound  to  tell  the  jury  to  find  some  damage,  notwithstanding  they  were 
satisfied  that  none  had  been  sustained.  In  Rogers  v.  Parker  (18  C.  B.  112,  125) 
Jervis,  C.  J.,  observed  that  the  form  of  the  rule  in  Proudlove  v.  Twemlow  (1  C.  &  M. 
326)  compelled  the  Court  to  decide  as  they  did.  They  also  referred  to  Williams  v. 
Mostyn  (4  M.  •&  W.  145). 

Laxton  appeared  in  support  of  the  rule,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  plaintiff.  In  the  case  of  Piggott  v.  Birtles  (1  M.  &  W.  441)  Parke,  B., 
in  delivering  the  judgment  of  the  Court,  put  several  instances  in  which  a  tenant  may 
sustain  inconvenience  from  his  landlord  taking  [556]  too  large  a  distress,  though  in 
most  of  them  the  damage  would  be  merely  nominal.  Here  the  question  is  whether 
the  continuing  the  distress  for  a  week  was  a  subject  of  damage  which  ought  to  have 
been  submitted  to  the  jury.  In  my  opinion  the  plaintiff  is  either  entitled  to  a  new 
trial  or  to  have  the  verdict  entered  for  11.  The  evidence  disclosed  facts  resembling 
those  in  Piggott  v.  Birtles  (1  M.  &  W.  441),  and  the  verdict  ought  not  to  stand,  there 
having  been  an  excessive  distress  and  the  broker  having  remained  in  possession  of  the 
plaintiff's  goods  for  nearly  a  week.  If,  indeed,  the  goods  had  been  immediately 
relinquished  the  case  might  have  been  different;  but,  in  Piggott  v.  Birtles  (1  M.  &  W. 
441),  Parke,  B.,  points  out  the  true  and  just  sources  of  damage  in  a  case  like  this,  and 
I  think  the  jury  should  have  found  some  damage.  The  rule  will  therefore  be  absolute 
to  enter  the  verdict,  according  to  the  arrangement  at  the  trial,  for  1 1. 

Martin,  B.  I  am  of  the  same  opinion.  The  circumstances  are  these  :  The  defen- 
dants distrained  the  plaintiff's  cprn  and  flour  for  arrears  of  rent.  It  was  obviously  an 
excessive  distress,  for  the  goods  seized  were  worth  nearly  double  the  amount  of  the 
rent  due.  The  broker  remained  in  possession  for  a  week,  and  withdrew  on  being  paid 
the  rent  and  costs.  The  question  then  is,  whether  I  ought  to  have  told  the  jury,  "  If 
you  think  there  was  an  excessive  distress,  you  must  find  a  verdict  for  the  plaintiflF 
with  some  damages."  I  am  of  opinion  that  would  have  been  the  proper  direction.  It 
seems  to  me  that  the  case  of  Piggott  v.  Birtles  (1  M.  &  W.  441)  is  conclusive  upon  the 
matter,  and  that  there  must  have  been  some  damage  consequent  upon  the  act  of  the 
defendant. 

It  has  been  contended  that  a  landlord  would  not  be  liable  in  damages,  if  he 
distrained  a  much  larger  quantity  [557]  of  goods  than  was  necessary  to  satisfy  the 
rent  in  arrear,  but  within  a  short  time  afterwards,  or  immediately  he  ascertained  that 
the  distress  was  excessive,  offered  to  give  up  all  the  goods  except  those  which  would 
realize  the  amount  of  rent  and  costs.  That  is  not  this  transaction.  It  seems  to  me 
that  the  judgment  of  Parke,  B.,  in  Piggott  v.  Birtles,  conclusively  shews  that  the 
plaintiff  must  have  sustained  some  damage.  The  amount  agreed  upon,  11.,  is  probably 
too  much,  but  I  named  that  sum  as  I  did  not  wish  to  throw  discredit  on  the 
plaintiff's  case. 

Ex.  Div.  XV.— 21* 
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I  may  add  that,  when  the  rule  was  moved,  my  brother  Channell  was  of  opinion 
that  the  proper  direction  in  an  action  for  an  excessive  distress  is  to  tell  the  jury  that 
they  must  find  some  damage. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  jury  have  found  that  the  distress  was 
excessive,  and  it  is  impossible  to  say  that  the  plaintiff  has  not  sustained  some  damage 
for  which  the  defendants  are  responsible.  It  may  be  substantial  or  merely  nominal, 
for  no  doubt  the  amount  may  vary  considerably.  If  a  man's  goods  are  seized  and 
kept  for  a  week  how  can  it  be  said  that  he  has  not  suffered  some  inconvenience  ?  The 
case  of  Baylis  v.  Fisher  was  not  so  strong  as  the  present,  but  there  the  Court  held  that 
the  damages  were  excessive. 

Kule  absolute. 

[558]  Gath  v.  Lees  an!)  Another.  Jan.  16,  18,  1865. — The  defendant  agreed 
to  buy  from  the  plaintiff  a  quantity  of  cotton,  "  to  be  delivered  at  seller's  option 
in  August  or  September,  1864;  payment  within  ten  days  from  date  of  invoice." 
The  plaintiff  afterwards  gave  notice  to  the  defendant  that  the  cotton  was  ready 
for  delivery  on  a  certain  day  in  August,  and  that  the  invoice  would  be  dated 
from  that  day.  Held,  that  the  plaintiff,  having  exercised  his  option,  was  bound 
to  deliver  the  cotton  in  August ;  and  that  the  non-delivery  in  that  month  was  a 
good  equitable  defence  to  an  action  against  the  defendant  for  not  accepting  the 
cotton. 

[Distinguished,  Borrowrmn  v.  Free,  1878,  4  Q.  B.  D.  503.] 

Declaration.  That,  by  an  agreement  made  by  and  between  the  plaintiff  and  the 
defendants,  the  plaintiff  agreed  to  sell  to  the  defendants  and  the  defendants  agreed  to 
buy  from  the  plaintiff  certain  goods,  to  wit,  500  piculs  China  cotto'n  at  19  pence 
farthing  per  pound,  guaranteed  fair,  to  be  delivered  at  seller's  option  in  August  or 
September,  1864.  The  said  cotton  to  be  taken  from  the  warehouse  with  customary 
allowance  of  tare  and  draft,  and  the  invoice  to  be  dated  from  the  date  of  notice  of 
the  cotton  being  ready  for  delivery.  Payment  within  ten  days  from  date  of  invoice, 
or  before  delivery  if  required,  equal  to  cash  in  ten  days  and  three  months.  Averment, 
that  the  plaintiff  did  all  things,  &c.,  to  entitle  him  to  a  performance  by  the  defendants 
of  the  said  agreement.  Breach,  that  the  defendants  did  not  nor  would  accept  or 
receive  the  said  cotton,  or  any  part  thereof. 

Plea,  upon  equitable  grounds.  That  after  the  making  of  the  said  agreement  and 
before  any  breach  thereof,  and  during  the  said  month  of  August  in  the  declaration 
mentioned,  the  plaintiff  exercised  the  option  given  to  him  by  the  said  agreement  and 
elected  that  the  said  cotton  should  be  delivered  in  August,  1864,  by  giving  and  send- 
ing to  the  defendants  on  a  certain  day  in  the  said  month  of  August  a  certain  notice 
that  the  said  cotton  was  ready  for  delivery  to  the  defendants  from  the  warehouse  on 
that  day,  and  that  the  invoice  of  the  same  would  be  dated  from  that  day,  and  the 
defendants  received  and  accepted  the  said  notice  on  the  said  day,  and  assented  thereto 
and  to  the  delivery  of  the  said  cotton  to  them  in  August,  and  thereby  [559]  they 
became  and  were  entitled  to  have  the  said  cotton  delivered  to  them  in  the  said  month 
of  August,  and  afterwards  and  in  the  said  month  of  August  they  made  a  certain  sub- 
contract for  the  sale  and  delivery  of  the  said  cotton  in  the  said  month  of  August  to 
certain  other  persons.  And  the  defendants  further  say,  that  they  were  ready  and 
willing  to  accept  and  receive  the  said  cotton  on  the  day  aforesaid,  and  always  con- 
tinually during  the  rest  of  the  said  month  of  August,  and  continually  during  such 
time  applied  to  the  plaintiff  to  deliver  the  said  cotton  to  them,  and  the  defendants 
further  say,  that  after  the  said  notice  had  been  sent  and  received  as  aforesaid,  and 
before  the  expiration  of  the  said  month  of  August,  a  reasonable  time  for  such  delivery 
had  elapsed,  and  the  plaintiff  could,  might  and  ought  to  have  delivered  the  said  cotton 
tx)  the  defendants  during  the  said  month  of  August,  and  the  defendants  further  say, 
that  they  had  done  everything  on  their  part  to  be  done,  and  that  all  things  existed 
and  times  elapsed  to  entitle  the  defendants  to  have  the  said  cotton  delivered  in  the 
said  month  of  August  according  to  the  terms  of  the  said  agreement,  option  and  notice, 
and  the  defendants  say  that  the  plaintiff  did  not  deliver  the  said  cotton  to  the  defen- 
dants on  the  said  day  or  during  the  said  month  of  August,  and  always  continually 
during  the  said  month  made  default  in  delivering  the  said  cotton,  and  wholly  refused 
to  deliver  the  same,  and  the  defendants  say,  that  they  were  thereby  unable  to  fulfil 
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the  said  sub-coutract  or  deliver  the  said  cotton  to  the  said  persons  during  the  month 
of  August,  and  were  compelled  and  obliged  to  cancel  the  said  sub-contract,  and  have 
become  liable  to  pay  heavy  damages  for  the  breach  thereof.  And  the  defendants 
further  say,  that  after  the  lapse  of  the  said  month  of  August,  and  not  before,  the 
plaintiff  was  ready  and  willing  to  deliver,  and  offered  to  deliver,  to  the  defendants 
the  said  [560]  cotton  as  in  the  declaration  alleged,  which  cotton  the  defendants  then, 
as  they  well  might  do,  refused  to  accept  or  receive. 

Demurrer,  and  joinder  thereon. 

Mellish  (Cohen  with  him)  in  support  of  the  demurrer.  The  plea  is  not  good  as 
a  legal  or  equitable  defence.  It  is  based  on  a  misconstruction  of  the  agreement,  viz., 
that  the  seller  has  the  option  of  electing  whether  he  will  deliver  the  cotton  in  August 
or  September,  so  that  when  he  has  elected  to  deliver  in  the  one  month  he  cannot 
deliver  in  the  other.  But  the  true  construction  of  the  agreement  is,  that  the  seller 
may  deliver  at  any  time  during  the  whole  period  of  the  two  months.  [Pollock,  C.  B. 
Could  he  divide  the  time,  and  deliver  part  of  the  cotton  in  August  and  part  in 
September?]  He  could,  for  he  is  to  determine  at  what  part  of  the  two  months  he 
will  deliver  it.  The  plaintiff  having  the  whole  of  the  two  months  for  the  delivery  of 
the  cotton,  does  the  circumstance  of  his  having  given  the  defendant  notice  that  he 
was  ready  to  deliver  it  in  August,  and  having  failed  to  do  so,  absolve  the  defendant 
from  his  contract?  [Martin,  B.  Your  construction  gives  no  meaning  to  the  words 
"at  seller's  option."]  The  plea  merely  amounts  to  this  :  "  You  have  given  notice  that 
the  cotton  was  ready  for  delivery,  but  you  did  not  deliver  it  within  a  reasonable  time 
afterwards."  [Pigott,  B.  The  plaintiff  gave  the  defendant  notice  that  the  invoice 
would  be  dated  from  the  day  on  which  the  cotton  was  ready  for  delivery,  so  that  the 
defendant  was  bound  to  be  ready  with  the  money  within  ten  days  from  that  time.] 

Lush  (Crompton  with  him),  contrk  The  seller  reserves  to  himself  the  right  to 
deliver  the  cotton  at  any  time  in  August  or  September,  but  he  is  to  give  notice  to  the 
[561]  buyer  when  it  is  ready  for  delivery,  and  the  latter  is  to  pay  for  it  within  ten 
days.  When  the  plaintiff  exercised  his  option,  and  gave  notice  that  the  cotton  was 
ready  for  delivery  on  a  certain  day  in  August,  the  contract  became  a  contract  to 
deliver  in  August. 

Cohen,  in  reply.  Upon  these  pleadings  it  must  be  inferred  that  the  plaintiff 
revoked  the  notice  that  the  cotton  was  ready  for  delivery  in  August.  There  is  no 
statement  in  the  plea  that  the  notice  was  acted  upon  so  as  to  render  it  irrevocable. 
It  is  not  alleged  that  the  defendants,  relying  on  the  notice,  made  the  sub-contract 
with  the  other  persons.  A  notice  of  that  kind  can  only  operate  by  way  of  estoppel 
[Martin,  B.  The  seller  could  not  give  two  notices.  When  the  notice  was  given  the 
buyer  was  bound  to  be  ready  with  the  money,  which  he  might  have  had  difficulty  in 
getting,  then  is  the  seller  to  say,  "I  will  not  deliver  the  cotton  according  to  my 
notice,  but  will  put  you  off  until  next  month."]  He  referred  to  T/wmton  v.  Simpson 
(6  Taunt.  556). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendants  are  entitled  to 
judgment. 

Martin,  B.,  Channell,  B.,  and  Pigott,  B.,  concurred. 

Judgment  for  the  defendants. 


[562]  In  the  Matter  of  Robert  Evans,  Gentleman,  and  In  the  Matter  of 
THE  Duty  on  the  Residue  of  the  Estate  and  Effects  of  Jane 
Stansfield,  Deceased.  Jan.  31,  1865. — Where,  in  pursuance  of  the  13  &  14 
Vict.  c.  97,  s.  8,  a  rule  nisi  for  the  payment  of  a  sum  of  money  to  the  Receiver 
General  of  Inland  Revenue  as  legacy  duty  has,  on  no  cause  being  shewn,  been 
made  absolute  against  the  person  withholding  such  duty,  and  both  rules  have 
been  personally  served,  the  Court  will  grant  a  rule  for  an  attachment  absolute 
in  the  first  instance. 

[S.  C.  34  L.  J.  Ex.  87 ;  11  Jur.  (N.  S.)  182 ;  13  W.  R.  350 ;  11  L.  T.  717.] 

This  was  an  application  on  behalf  of  the  Commissioners  of  Inland  Revenue  for 
an  attachment  absolute  in  the  first  instance  against  Robert  Evans  for  his  contempt 
of  this  Court  in  not  obeying  a  rule  of  the  12th  of  January,  1865,  ordering  him  to 
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pay  over  to  the  Receiver  General  of  Inland  Revenue  the  sum  of  241.  4s.  Id.,  and  the 
costs  of  all  the  proceedings  herein. 

It  appeared  that  in  Michaelmas  Term,  1864,  a  rule  had  been  obtained,  pursuant 
to  the  13  &  14  Vict.  c.  97,  s.  8,(a)i  [563]  on  behalf  of  the  Commissioners  of  Inland 
Revenue,  calling  on  Robert  Evans  to  shew  cause,  on  the  11th  of  January,  1865,  why 
he  should  not  forthwith  pay  over  to  the  Receiver  General  of  Inland  Revenue  the  sum 
of  241.  4s.  Id.,  as  or  on  account  of  the  duty  on  the  residue  of  the  personal  estate  of 
Jane  Stansfield,  deceased,  then  in  his  hands,  and  the  costs  of  all  the  proceedings 
therein,  &c.  Personal  service  of  this  rule  was  effected  on  the  29th  of  November, 
1864,  and  (no  cause  having  been  shewn)  the  rule  was,  on  the  12th  of  January,  1865, 
made  absolute  for  peremptory  payment  to  the  Receiver  General  of  Inland  Revenue 
on  or  before  the  25th  of  January,  1865.  The  rule  absolute  was  personally  served  on 
the  16th  of  January,  1865. 

C.  Button,  in  support  of  the  motion.  The  rule  may  be  absolute  for  an  attach- 
ment in  the  first  instance.  A  specific  sum  having  been  demanded  by  rule  as  prescribed 
by  the  13  &  14  Vict.  c.  97,  s.  8,  and,  no  cause  having  been  shewn  against  it,  the  delay 
and  expense  of  a  second  rule  nisi  are  unnecessary.  The  proceedings  under  the  16  & 
17  Vict.  c.  51,  ss.  47,  48,  where  the  rule  for  an  attachment  is  a  rule  nisi,  which  makes 
itself  absolute,  are  entirely  different.  The  present  proceeding  rather  resembles  an 
attachment  for  non-payment  of  costs  on  a  Master's  allocatur,  which  is  absolute  in  the 
first  instance.  That  being  the  rule  between  subject  and  subject,  a  fortiori,  the  same 
rule  should  apply  in  favour  of  the  Crown. 

Per  Curiam.(a)'''  We  think  you  are  entitled  to  a  rule  for  an  attachment  absolute 
in  the  first  instance. 

Rule  accordingly. 

[564]    Hilary  Vacation,  28  Vict. 

LoNGLAND  V.  Andrews.  Longland  v.  Doling.  Feb.  10,  1865. — The  exemption 
from  toll,  granted  by  the  3  &  4  Vict.  c.  88,  s.  1,  to  police  constables  passing  with 
horses,  &c.,  along  any  "  turnpike  road  or  bridge  "  extends  to  a  road  and  bridge 
made  and  erected  by  a  Company  of  proprietors  under  the  36  Geo.  3,  c.  94. 

[S.  C.  34  L.  J.  Ex.  90;  11  Jur.  (N.  S.)  412;  13  W.  R.  784;  12  L.  T.  233.] 

These  were  cases  stated,  without  pleadings,  by  consent  and  order  of  a  Judge 
under  the  Common  Law  Procedure  Act,  1852.  The  only  difference  in  the  cases  was 
that  the  former  related  to  the  bridge,  and  the  latter  to  the  road  hereinafter  mentioned. 

(ay  Sect.  8  enacts :  "  That,  if  any  person  shall  have  received  or  gotten  into  his 
hands,  or  shall  receive  or  get  into  his  hands  any  sum  or  sums  of  money  as  and  for 
the  stamp  duty  ...  or  the  duty  upon  or  in  respect  of  any  legacy  or  residue,  and 
shall  improperly  neglect  or  omit  to  appropriate  such  sum  or  sums  of  money  to  the 
due  payment  of  such  duty,  or  shall  otherwise  by  or  under  any  other  means  or  pretence 
whatsoever  improperly  withhold  or  detain  the  same,  every  such  person  shall  be 
accountable  for  the  amount  of  such  duty,  or  sum  or  sums  of  money,  and  the  same 
shall  be  a  debt  from  such  person  to  Her  Majesty,  her  heirs  and  successors,  and 
recoverable  as  such  accordingly ;  and  it  shall  be  lawful  for  the  Barons  of  Her 
Majesty's  Court  of  Exchequer  in  England,  Scotland  or  Ireland  respectively,  upon 
application  to  be  made  for  that  purpose  on  behalf  of  the  Commissioners  of  Inland 
Revenue,  upon  such  affidavit  as  to  such  Court  may  appear  sufficient,  to  grant  a  rule 
requiring  such  person,  or  his  executor  or  administrator,  to  shew  cause  why  he  should 
not  deliver  to  the  said  Commissioners  an  account  upon  oath  of  all  such  duties  and 
sums  of  money  as  aforesaid,  and  why  the  same  should  not  be  forthwith  paid  to  the 
Receiver  General  of  Inland  Revenue,  or  to  such  person  as  the  said  Commissioners 
shall  appoint  or  otherwise  to  receive  the  same  .  .  .  and  it  shall  be  lawful  for  such 
Court  to  make  absolute  any  such  rule  as  aforesaid  in  every  case  in  which  the  same 
may  appear  to  such  Court  to  be  proper  and  necessary,  and  to  enforce  by  attachment 
or  otherwise  the  payment  of  any  such  duties  or  sums  of  money  as  on  such  proceedings 
shall  appear  to  such  Court  to  be  due,  together  with  the  costs  of  all  such  proceedings." 

(a)2  Pollock,  C.  B.,  Martin,  B.,  Channell,  B.,'and  Pigott,  B. 
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The  actions  were  for  money  received  by  the  defendant  for  the  use  of  the  plaintiff. 

The  plaintiff  is  a  constable  and  superintendent  of  the  Southampton  Division  in 
the  Police  Force  for  the  ^county  of  Southampton,  established  under  the  Acts  herein- 
after mentioned.  The  defendant  is  a  toll  keeper  in  the  service  of  a  Company  called 
"  The  Company  of  Proprietors  of  Northam  Bridge  and  Roads,"  and  appointed  to  take 
toll  from  persons  passing  along  the  bridge  hereinafter  mentioned. 

In  the  year  1796  certain  persons  (incorporated  by  the  above  name)  obtained  an 
act  of  parliament,  36  Geo.  3,  c.  94,  (which  is  to  be  considered  as  part  of  this  case),  to 
enable  them  to  build  and  maintain  a  bridge  over  the  river  Itchen,  at  or  near  Northam, 
within  the  liberties  of  the  town  of  Southampton,  to  the  opposite  shore,  at  or  near 
Bitterne  Farm,  in  the  county  of  Southampton,  and  to  make  and  maintain  a  certain 
road,  with  a  footway  by  the  side  thereof,  from  the  town  of  Southampton  to  the  end 
of  the  said  bridge  at  or  near  Northam,  and  a  certain  other  road  from  [565]  the  end 
of  the  said  bridge  on  the  opposite  shore  at  or  near  Bitterne  Farm,  to  a  gate  called 
Botley  Turnpike  Gate  in  the  said  county. 

By  the  2nd  section  of  the  Act  the  Company  of  Proprietors  are  directed  to  build 
or  cause  to  be  built  a  good  and  substantial  bridge  at,  near  or  from  Northam,  within 
the  liberties  of  the  town  and  county  of  the  town  of  Southampton,  over  and  across  the 
river  Itchen  to  the  opposite  shore,  at  or  near  Bitterne  Farm,  in  the  parish  of  South 
Stoneham,  in  the  county  of  Southampton,  with  a  proper  ascent  or  approach  to  the 
said  bridge  at  each  end  thereof,  and  fit  and  proper  for  the  passage  of  travellers,  cattle 
and  carriages,  with  proper  foot  or  causeways  over  the  said  bridge ;  and  also  one  or 
more  toll  house  or  toll  houses  at  the  end  or  ends  of,  on  or  near  to  the  said  bridge, 
with  bars,  gates,  and  other  proper  conveniences  for  the  collection  of  tolls ;  and  that, 
after  the  said  bridge  should  be  built  and  completed,  the  same  should  for  ever  be  and 
remain  a  public  bridge,  and  all  persons,  horses,  cattle  and  carriages  should  have  free 
liberty,  upon  payment  of  the  respective  tolls  thereinafter  mentioned  and  granted,  to 
pass  over  the  same  without  any  hindrance  or  interruption  of  or  by  any  person  or 
persons  whomsoever. 

By  the  8th  section  it  is  enacted  that  in  case  the  said  bridge  should  at  any  time 
become  impassable  and  unsafe  for  travellers  or  carriages  the  said  Company  of  Pro- 
prietors and  their  successors  should,  and  were  thereby  required  to  cause  the  same  to 
be  forthwith  rebuilt  or  repaired,  and  made  safe  and  commodious  for  the  passage  of 
travellers,  cattle,  and  carriages,  and  in  the  meantime  it  should  be  lawful  for  the 
Company  and  their  successors,  during  all  such  time  as  the  said  bridge  should  be 
impassable  and  unsafe  as  aforesaid,  to  provide  a  proper  and  convenient  ferry  for 
the  passage  of  travellers,  cattle,  and  carriages  [566]  over  the  said  river  as  near  to  the 
said  bridge  as  conveniently  might  be,  and  it  should  be  lawful  for  such  person  or 
persons  as  the  said  Company  should  appoint  for  that  purpose,  to  demand,  collect,  and 
receive  for  the  passage  of  such  travellers,  cattle  and  carriages  in  the  said  ferry,  before 
they  respectively  should  be  permitted  to  pass,  the  like  tolls  as  were  thereby  authorized 
to  be  taken  for  passing  over  the  said  bridge. 

By  the  9th  section  of  the  said  Act  directions  are  given  for  making  the  said  roads, 
with  power  to  erect  and  set  up  one  or  more  toll  house  or  toll  houses,  toll  gate  or  toll 
gates,  bar  or  bars,  and  other  proper  conveniences  for  taking  the  tolls  thereby  granted 
in,  upon  and  across  the  said  roads  or  either  of  them,  or  any  part  of  them  or  either 
of  them. 

By  the  21st  section,  in  case  any  road  or  roads  then  in  being  should  be  continued 
or  made  part  of  the  said  intended  roads,  the  persons  liable  to  repair  such  roads  at  the 
passing  of  the  Act  are  to  continue  liable  to  such  repairs. 

By  the  46th  section  it  is  enacted,  that  certain  tolls  therein  mentioned  might  be 
demanded  and  taken  at  the  several  gates,  toll  houses  and  toll  bars,  to  be  erected 
under  and  by  virtue  of  the  said  Act,  by  such  person  or  persons  as  the  said  Company 
of  Proprietors  should  appoint  for  that  purpose,  before  any  person,  horse  or  other 
cattle,  coach,  waggon  or  other  carriage,  should  be  permitted  to  pass  over  the  said 
bridge,  or  through  such  toll  gates  or  bars,  or  any  or  either  of  them :  Provided  always 
that  it  should  be  lawful  to  and  for  all  and  every  person  and  persons,  and  also  to 
and  for  all  and  every  carriage,  horse,  beast  or  other  cattle  or  things  chargeable  with 
any  of  the  tolls  or  duties  thereby  granted,  to  pass  once  for  the  same  toll  over  the 
said  bridge  and  through  all  and  every  the  turnpikes,  toll  gates  and  toll  bars  to  be 
erected  by  virtue  of  that  Act,  without  being  liable  to  pay  toll  at  each  turnpike,  toll 
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gate  or  toll  bar,  [567]  anything  thereinbefore  contained  to  the  contrary  thereof 
notwithstanding. 

By  the  53rd  section  it  is  enacted  that  the  roads  thereby  directed  to  be  made 
should  be  deemed  and  taken  to  be  turnpike  roads  within  the  intent  and  meaning  of 
13  Geo.  3,  c.  84  (the  General  Turnpike  Act  then  in  force),  and  of  the  several  Acts 
made  for  the  purpose  of  explaining,  amending  or  repealing  the  same,  or  some  part  or 
parts  thereof,  and  that  all  and  every  clause  and  provision  contained  in  the  13  Geo.  3, 
c.  84,  subject  to  the  provisions  of  the  said  other  Acts  (except  where  the  same  were 
otherwise  altered  by  that  Act),  should  be  in  full  force  with  regard  to  the  roads 
included  in  the  36  Geo.  3,  c.  94,  as  fully  and  effectually  to  all  intents  and  purposes 
as  if  the  said  Act  of  the  said  36  Geo.  3,  c.  94,  had  been  made  and  passed  previous  to 
the  13  Geo.  3,  c.  84. 

By  the  38  Geo.  3,  c.  64  (an  Act  to  alter  and  enlarge  the  powers  of  the  36  Geo.  3, 
c.  94),  so  much  of  the  36  Geo.  3,  c.  94,  as  related  to  building  the  said  bridge  with 
the  opening  or  water  way  in  the  mid-current  of  the  said  river,  and  constructing  a 
draw-bridge  there,  was  repealed ;  and  by  sect.  2  it  is  enacted  that,  in  building  so 
much  or  such  part  of  the  said  bridge  as  shall  extend  across  the  said  main  channel  of 
the  said  river,  the  Company  of  Proprietors  should  construct  one  or  more  arch  or 
arches  therein  of  as  large  and  extensive  dimensions  as  the  nature  and  situation  of 
the  work  would  reasonably  admit  of,  for  the  purpose  of  boats,  barges,  or  vessels 
passing  underneath  the  same ;  and  that,  in  building  so  much  or  such  part  of  the  said 
bridge  as  should  extend  across  the  lesser  or  Roman  Channel,  the  said  Company  of 
Proprietors  should  have  regard  to  the  passing  of  ships  and  vessels  from  the  sea  to 
the  place  called  Wood  Mill  and  back  again,  and  for  that  purpose  should  take  care, 
order  and  provide  that  an  opening  or  water  way  of  the  width  of  twenty-five  feet 
[568]  at  the  least  from  side  to  side,  be  made  or  left  in  the  mid-current  of  the  said 
lesser  or  Roman  Channel  of  the  said  river,  so  that  a  proper  and  convenient  drawbridge 
might,  if  the  same  should  be  found  requisite,  as  thereinafter  mentioned,  be  constructed 
and  laid  over  the  said  opening  or  water  way  of  the  same  extent  with  or  greater  than 
the  opening  or  water  way. 

And  by  the  3  &  4  Vict.  c.  88  (also  to  be  considered  as  part  of  this  case),  after 
reciting  the  2  &  3  Vict.  c.  93,  it  was  enacted,  by  sect.  1,  that  no  toll  should  be 
demanded  or  taken  on  any  turnpike  road  or  bridge  for  any  horse  or  police  van, 
carriage,  or  cart  passing  along  such  road  or  bridge  in  the  service  of  the  police  estab- 
lished under  the  provisions  of  the  2  &  3  Vict.  c.  93,  provided  that  the  constable  in 
charge  of  such  horse,  van,  carriage  or  cart,  if  not  the  chief  constable,  should  produce 
an  order  in  writing  under  the  hand  of  the  chief  constable,  or  should  have  his  dress 
according  to  the  regulations  of  the  Police  Force  at  the  time  of  claiming  the  exemption. 

After  the  passing  of  the  Act  36  Geo.  3,  c.  94,  the  said  Company  of  Proprietors 
built  the  bridge  and  made  the  roads  authorized  to  be  made,  and  also  erected  a  toll 
house  with  a  gate  for  the  collection  of  tolls  at  the  Southampton  end  of  the  said  bridge, 
and  a  toll  house  and  bar  at  the  other  extremity  of  the  said  road ;  and  the  defendant, 
at  the  time  hereinbefore  mentioned,  had  been  appointed  by  the  said  Company  of 
Proprietors,  and  was  then,  the  toll  keeper  at  the  said  bridge  gate ;  and  on  the  1st 
of  January,  1863,  the  plaintiff,  so  being  such  constable  in  the  service  of  the  police 
established  in  the  said  county  of  Southampton,  and  being  in  charge  of  a  horse  and 
police  cart,  and  in  the  service  of  the  said  police,  and  having  his  dress  according  to 
the  regulations  of  the  Police  Force  at  the  time  of  the  claiming  the  exemption  herein- 
after mentioned,  and  re-[569]quiring  to  pass  along  the  said  bridge,  claimed  from 
the  defendant  the  right  and  benefit  to  pass  along  the  said  bridge,  and  through  the 
said  gate  with  the  said  horse  and  police  cart,  without  payment  of  any  toll  in  respect 
thereof ;  nevertheless  the  defendant,  so  being  such  toll  keeper  as  aforesaid  at  the  said 
gate,  refused  to  allow  the  plaintiff,  so  being  such  constable  as  aforesaid,  and  so  having 
his  dress  as  aforesaid,  to  pass  along  the  said  bridge  and  through  the  said  gate  with 
the  said  horse  and  police  cart,  in  the  service  of  the  said  police  as  aforesaid,  without 
paying  the  sum. of  7|d.  for  toll,  and  the  defendant  demanded  and  took  on  the  said 
bridge  from  the  said  plaintiff  the  sum  of  7^d.  as  and  for  toll  for  the  said  horse  and 
police  cart  so  passing  along  the  said  bridge  in  the  said  service  of  the  said  police  as 
aforesaid ;  and  the  plaintiff,  protesting  that  he  ought  not  to  be  required  to  pay  the 
said  toll,  nevertheless,  in  order  to  pass  along  the  said  bridge  and  through  the  said 
gate  with  the  said  horse  and  police  cart,  was  then  compelled  to  pay,  and  did  pay,  to 
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the  defendant  the  said  sum  of  7^d.  as  and  for  toll  for  the  said  horse  and  police  cart 
passing  along  the  said  bridge  in  the  service  of  the  said  police  as  aforesaid,  which  sum 
is  now  sought  to  be  recovered  back  by  the  plaintiff  from  the  defendant  in  this  action. 

It  is  admitted  by  the  plaintiff  that  the  amount  of  toll  claimed  and  paid  is  the 
proper  and  legal  toll  to  be  paid  in  respect  of  the  said  horse  and  cart  under  the 
36  Geo.  3,  c.  94,  if  the  plaintiff  is  not  entitled  to  the  exemption  claimed. 

The  question  for  the  opinion  of  this  Court  is  : 

Whether  the  plaintiff,  so  being  such  constable  as  aforesaid,  having  his  dress  and 
being  in  charge  of  the  said  horse  and  police  cart  in  the  service  of  the  police  as  afore- 
said, was  exempt  from  paying  the  said  toll  on  passing  along  the  said  bridge. 

[570]  If  the  Court  shall  be  of  opinion  in  the  affirmative,  then  judgment  shall  be 
entered  up  for  the  plaintiff  for  the  sum  of  40s.  and  costs  of  suit. 

If  the  Court  shall  be  of  opinion  in  the  negative,  then  judgment  of  non  pros.,  with 
costs,  shall  be  entered  up  for  the  defendant. 

Coleridge  (Poulden  with  him)  argued  for  the  plaintiff.(a)  The  plaintiff  was  exempt 
from  the  payment  of  toll  in  passing  over  the  bridge  and  road  in  question.  By  the 
36  Geo.  3,  c.  94,  s.  1,  certain  persons  were  incorporated  by  the  name  of  "  The  Company 
of  Proprietors  of  Northam  Bridge  and  Roads."  By  sect.  2. they  are  required  to  build 
the  bridge  and  also  toll  houses ;  and  it  is  declared  that  the  bridge  shall  for  ever  be 
a  public  bridge,  and  all  persons,  horses,  cattle,  and  carriages  shall  have  free  liberty 
upon  payment  of  toll  to  pass  over  the  same.  By  sect.  7  the  bridge  is  exempt  from 
rates  and  taxes.  By  sect.  8,  in  case  the  bridge  shall  become  impassable  or  unsafe 
the  Company  of  Proprietors  are  required  to  repair  it,  and  they  are  authorized,  in 
the  meantime,  to  provide  a  ferry  and  demand  the  same  tolls  as  for  passing  over 
the  bridge.  The  9th  section  enables  the  Company  of  Proprietors  to  make  roads  and 
erect  toll  houses  upon  them.  By  the  21st  section  all  persons  chargeable  with  the 
repair  of  such  roads  are  to  remain  liable.  The  46th  section  prescribes  the  tolls  to  be 
taken  ;  and  provides  that  only  one  toll  shall  be  payable  for  passing  over  the  bridge 
and  through  the  turnpike  gates.  By  sect.  53  the  roads  directed  to  be  made  shall  be 
deemed  turnpike  roads  within  the  general  turnpike  Act,  13  Geo.  3,  c.  84.  The 
38  Geo.  3,  c.  64,  s.  1,  repeals  so  much  of  the  36  Geo.  3,  c.  94,  as  relates  to  building  a 
drawbridge  over  [571]  the  mid-current  of  the  river ;  and  by  sect.  2  the  drawbridge  is 
to  be  constructed  over  the  lesser  channel.  The  3  &  4  Vict.  c.  88,  s.  1,  enacts,  "that 
no  toll  shall  be  demanded  or  taken  on  any  turnpike  road  or  bridge  for  any  horse,  or 
police  van,  carriage,  or  cart,  passing  along  such  road  or  bridge  in  the  service  of  the 
police,"  provided  the  constable  in  charge  of  such  horse,  &c.,  should  have  his  dress 
according  to  the  regulations  of  the  police  force.  This  matter  is  res  judicata;  for,  in 
the  case  of  The  Company  of  Proprietors  of  Northam  Bridge  and  Roads  v.  The  London  and 
Southampton  Railway  Company  (6  M.  &  W.  428),  this  Court  decided  that  a  road  made 
under  the  36  Geo.  3,  c.  94,  is  a  turnpike  road.  Lord  Abinger  there  said,  "  Whether 
this  is  a  turnpike  road  is  not  to  be  determined  merely  by  reference  to  the  13  Geo.  3, 
c.  84,  or  any  other  Act  of  parliament.  A  turnpike  road  is  a  road  across  which 
turnpike  gates  are  erected  and  tolls  taken  ;  and  such  roads  existed  previous  to  the 
passing'  of  the  13  Geo.  3,  c.  84,  and  independently  of  that  statute  altogether.  A 
'  turnpike  road '  means  a  road  having  toll  gates  or  bars  on  it,  which  were  originally 
called  '  turns,'  and  were  first  constructed  about  the  middle  of  the  last  century."  The 
principle  of  that  decision  applies  here. 

Lush  (C.  Pollock  with  him),  for  the  defendants.  The  case  of  The  Company  of 
Proprietors  of  Northam  Bridge  and  Roads  v.  The  London  and  Soiitliampton  Railway  Company 
only  decided  that  the  road  in  question  was  a  turnpike  road  within  the  meaning  of 
the  Railway  Act,  4  &  5  Wm.  4,  c.  Ixxi.  ;  but  it  is  not  a  turnpike  road  in  the  sense  in 
which  that  word  is  used  in  the  3  &  4  Vict.  c.  88,  s.  1.  [Channell,  B.,  referred  to  Rex 
V.  The  Trustees  of  Great  Dover  Street  Road  (5  A.  &  E.  692).]  The  exemption  in  the 
3  &  4  Vict.  c.  88,  s.  1,  from  toll  on  any  "turnpike  road  or  bridge  "  is  confined  to  a 
[572]  road  or  bridge  within  the  provisions  of  the  general  Turnpike  Acts.  This  is  a 
proprietary  road  and  bridge,  made  by  a  Company  out  of  their  own  funds,  and  they 
do  not  receive  the  tolls  as  trustees  for  the  public.  At  the  time  the  road  and  bridge 
were  made  the  13  Geo.  3,  c.  84,  was  in  force,  and  they  were  subject  to  its  provisions. 

(a)  In  last  Michaelmas  Term  (Nov.  7).  Before  Pollock,  C  B.,  Bramwell,  B., 
Channell,  B.,  and  Pigott,  B- 
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That  Act  was  repealed  by  the  3  Geo.  4,  c.  126,  the  4th  section  of  which  declares  that 
it  shall  extend  to  all  turnpike  Acts  then  in  force,  and  which  shall  be  thereafter  passed. 
That  Act  was  amended  by  the  4  Geo.  4,  c.  95,  the  90th  section  of  which,  after  reciting 
that  doubts  have  arisen  a^  to  the  roads  to  which  the  provisions  of  the  3  Geo.  4, 
c.  126,  extend,  enacts,  that  nothing  in  the  3  Geo.  4,  c.  126,  or  this  Act,  contained  shall 
"extend,  or  be  construed  to  extend  to  any  road  or  roads  not  under  the  care  and 
management  of  trustees  or  commissioners,  or  to  any  road  or  roads  which  shall  be 
made,  maintained  or  supported  under  the  provisions  of  any  act  or  acts  of  parliament 
passed  for  an  unlimited  period,  notwithstanding  tolls  may  be  collected  on  such  roads." 
Therefore  none  of  the  exemptions  from  tolls  contained  in  the  3  Geo.  4,  c.  126,  s.  33, 
extend  to  this  road  and  bridge.  Amongst  those  exceptions  are  "horses,  carts,  or 
waggons  employed  only  in  carrying  or  conveying  any  prisoner  sent  by  any  legal 
warrant,  or  returning  empty  after  having  been  so  employed."  But  under  that  enact- 
ment, horses,  &c.  employed  in  fetching  a  prisoner  were  not  exempt  from  toll.  That 
omission  was  supplied  by  the  3  &  4  Vict.  c.  88,  s.  1,  which  does  not  extend  the  area, 
but  only  supplements  the  list  of  exemptions  created  by  the  3  Geo.  4,  c.  1 26,  s.  33. 
[Coleridge  referred  to  the  19th  section  of  the  9  Geo.  4,  c.  77.] 

But,  assuming  that  this  view  is  not  correct  as  regards  the  road,  there  is  a  differ- 
ence between  the  road  and  the  bridge,  and  distinct  tolls  are  given  in  respect  of  each. 
The  object  of  [573]  the  36  Geo.  3,  c.  94,  was  to  enable  the  Company  to  build  the 
bridge,  and  the  road  is  only  necessary  to  it ;  sects.  2  and  9.  The  46th  section  provides, 
that  persons  may  pass  once  for  the  same  toll  over  the  bridge,  but  there  is  no  provision, 
like  that  in  the  General  Turnpike  Acts,  enabling  persons  to  pass  and  repass  during 
twenty-four  hours  for  the  same  toll.  The  53rd  section  says,  that  the  roads  thereby 
directed  to  be  made  shall  be  deemed  and  taken  to  be  turnpike  roads  within  the  intent 
and  meaning  of  the  13  Geo.  3,  c.  84,  but  it  makes  no  mention  of  the  bridge.  The 
3  &  4  Vict.  c.  88,  s.  1,  uses  the  word  "  bridge"  in  connection  with  the  words  "  turn- 
pike road,"  that  is,  a  road  subject  to  a  turnpike  trust.  No  toll  is  payable  by  foot 
passengers  passing  along  such  roads,  so  that  the  words  "turnpike  bridge"  can  only 
mean  a  bridge  where  tolls  are  taken  for  horses  and  carriages  only,  and  not  for  foot 
passengers.  Again,  by  the  8th  section  of  the  36  Geo.  3,  c.  94,  whilst  the  bridge  is 
being  rebuilt  or  repaired,  the  Company  are  bound  to  provide  a  ferry,  but  there  is  no 
clause  which  exempts  from  toll  persons  who  use  the  ferry.  The  19th  section  of 
9  Geo.  4,  c.  77,  has  not  repealed  the  90th  section  of  the  4  Geo.  4,  c.  95. 

Coleridge,  in  reply.  There  is  no  reason  why  the  words  "  turnpike  road  or  bridge," 
in  the  3  &  4  Vict.  c.  88,  should  receive  a  construction  different  from  their  ordinary 
meaning,  viz.,  a  road  or  bridge  which  the  public  have  a  right  to  pass  over  on  payment 
of  toll.  [Pollock,  C.  B.  No  toll  is  payable  in  passing  over  a  bridge  unless  it  is 
a  proprietary  bridge.]  It  follows  that  a  proprietary  bridge  must  be  within  the  meaning 
of  the  term  turnpike  bridge  in  the  3  &  4  Vict.  c.  88. 

Cur.  adv.  vult. 

Longland  v.  Andrews. — The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B.  The  question  in  this  case  is,  whether  [574]  under  the  circumstances 
stated,  and  having  regard  to  the  sections  of  the  acts  of  parliament  set  out  in  the  case, 
the  plaintiff  was  liable  to  pay  toll  for  passing  over  Northam  Bridge,  the  bridge  men- 
tioned in  the  special  case. 

The  toll  was  demanded  under  the  provisions  of  the  36  Geo.  3,  c.  94,  s.  46,  and 
would  be  payable  by  the  plaintiff,  unless  he  is  exempted  by  the  first  section  of  the 
3  &  4  Vict.  c.  88. 

The  case  seems  to  us  to  turn  on  the  question,  whether  the  bridge  mentioned  in 
the  case  was  a  "  turnpike  bridge  "  within  the  meaning  of  the  first  section  of  the  Act 
last  referred  to.  If  so,  the  plaintiff,  under  the  circumstances  stated  in  the  case,  comes 
sufficiently  within  the  other  provisions  of  that  section,  and  is  entitled  to  the  exemption 
claimed. 

It  was  argued  on  the  part  of  the  defendant  that  the  words  "  turnpike  bridge " 
apply  only  to  a  turnpike  trust  bridge,  and  that  Northam  Bridge  is  not  a  trust  bridge ; 
that  the  company  of  proprietors  are  owners  of  property  in  their  own  right,  bound, 
indeed,  to  allow  the  public  to  pass  over  the  bridge  on  payment  of  toll,  when  not 
entitled  to  exemption,  but  that  the  Company  in  nowise  receive  the  tolls  in  trust  for 
the  public.  It  was  further  argued  that  the  words  referred  to,  viz.,  turnpike  bridge, 
apply  only  to  a  bridge  where  tolls  are  taken  in  respect  of  horses  and  carriages  only. 
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We  see  no  reason  for  so  limiting  the  construction  to  be  placed  on  the  words  of  that 
section. 

It  is  clear,  we  think,  from  the  7th,  9th  and  46th  sections  of  the  36  Geo.  3,  that 
a  toll  is  authorized  to  be  taken  at  the  bridge,  and  though  the  53rd  section  of  that 
Act  only  in  terms  applies  to  roads  (for  the  purpose  of  bringing  roads  within  the 
operation  of  the  General  Turnpike  Act),  we  think  the  bridge  erected  by  the  Company 
of  Proprietors  of  the  Northam  Bridge  Roads,  at  which  the  Company  are  [575] 
entitled  to  take  toll  subject  to  such  exemption  as  may  be  provided  for,  is  a  turnpike 
bridge  within  sect.  1  of  the  2  &  3  Vict.  c.  93. 

We  see  no  ground  for  limiting  the  very  general  words  of  that  section  which  speaks 
of  "any  turnpike  bridge"  to  a  turnpike  trust  bridge  as  contended  for  in  the  argument, 
or  to  a  bridge  at  which  tolls  are  authorized  to  be  taken  in  respect  of  horses  and 
carriages  only,  and  not,  as  by  the  46th  section  of  the  36  Geo.  3,  c.  94,  for  persons  as 
well  as  for  a  horse  or  carriage. 

So  to  limit  the  operation  of  the  1st  section  of  the  3  &  4  Vict.  c.  88,  would  be,  we 
think,  to  do  violence  to  the  plain  language  of  the  section. 

Our  judgment  must  be  for  the  plaintiff  to  enter  a  verdict  for  him  for  408.  and 
costs  of  suit. 

Longland  v.  Doling. — The  question  in  this  case  is  substantially  the  same  as  in  the 
last.  The  toll  claimed  is  for  passing  through  a  toll  gate  on  the  road  and  not  over 
the  bridge.  We  think  that  the  exemption  equally  applies  here,  and  we  give  judgment 
for  the  plaintiflF. 

Judgment  for  the  plaintiff. 


[576]  La  Touche  and  Others  v.  Amelia  La  Touche.  Feb.  10,  1865.— A 
promissory  note  given  by  a  married  woman  as  a  security  for  advances  made  to 
her  husband,  and  which  in  equity  binds  her  separate  estate,  is  a  good  considera- 
tion for  another  promissory  note  given  by  her  after  her  husband's  death  for 
a  balance  then  due,  although  the  former  note  is  barred  by  the  Statute  of 
Limitations. 

[S.  C.  34  L.  Ex.  85;  11  Jur.  (N.  S.)'271 ;  13  W.  R.  563;  11  L.  T.  773.] 

Case  stated  without  pleadings,  by  consent  and  order  of  a  Judge,  under  the  Common 
Law  Procedure  Act,  1852  (in  substance),  as  follows : — 

This  action  is  brought  on  the  following  promissory  note : — 

"Dublin,  28th  August,  1856. 

"  On  demand  I  promise  to  pay  Messrs.  La  Touche,  or  order,  at  their  bank.  Castle 
Street,  the  sum  of  nine  hundred  and  seventeen  pounds  eleven  shillings,  for  value,  in 
account  with  the  late  George  La  Touche,  Esquire, 

"Amelia  La  Touche." 

The  plaintiffs  are  bankers  in  Dublin.  The  late  George  La  Touche  was  the  husband 
of  the  defendant,  and  kept  a  banking  account  with  the  plaintiffs  for  many  years  before 
his  marriage  with  the  defendant,  which  took  place  in  the  year  1831. 

Upon  the  marriage  a  deed  of  settlement  was  entered  into  by  and  between  the 
said  George  La  Touche  and  the  defendant,  whereby  certain  freehold  and  leasehold 
estates,  of  the  annual  value  of  7171.  5s.,  were  conveyed  to  the  trustees  therein  named, 
upon  trust  to  pay  the  annual  income  thereof  to  the  defendant  for  life,  free  from  the 
debts,  control,  or  engagements  of  the  said  George  La  Touche,  and  after  her  decease 
to  the  issue  of  the  marriage.  The  defendant,  pursuant  to  the  settlement,  during  the 
life  of  the  said  George  La  Touche,  and  until  the  time  of  his  death,  enjoyed  the  benefit 
of  such  settlement. 

At  the  end  of  the  year  1847,  the  said  George  La  Touche  was  indebted  to  the 
plaintiffs  to  the  amount  and  in  the  [577]  manner  hereinafter  stated,  and  application 
was  made  to  him  on  their  behalf  for  security. 

Li  answer  to  that  application  the  plaintiffs  received  from  the  said  George  La 
Touche  the  following  joint  promissory  note  of  himself  and  the  defendant : — 
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"Dublin,  1st  January,  1848. 

"On  demand,  we  promise  to  pay  Messrs.  La  Touche,  at  their  bank,  10001.,  sterling, 
for  value  received.  "Amelia  La  Touche. 

"10001.  "George  La  Touche." 

At  the  time  when  the  application  was  made  to  the  said  George  La  Touche  he  was 
unable  to  give  security  himself  without  his  wife's  assistance,  as  the  plaintiffs  knew 
when  they  made  the  application. 

For  a  long  time  before  the  year  1 848  Mr.  La  Touche  had  kept  a  banking  account 
with  the  plaintiffs  as  his  bankers,  and  it  was  continued  to  the  time  of  his  death. 

On  the  Ist  January,  1848,  being  the  date  of  the  said  note,  the  balance  against  the 
said  George  La  Touche  was  5011.  12s.  2d.,  which  on  the  6th  of  January  was  increased 
to  10151.  17s. 

(The  case  then  stated  the  balances  against  Mr.  La  Touche  from  the  year  1848  up 
to  the  year  1853.) 

The  note  for  10001.,  dated  1st  of  January,  1848,  was  never  entered  or  noticed  in 
the  banking  accounts;  it  was  entered  in  a  separate  book,  in  which  the  plaintiffs 
entered  collateral  securities.  The  said  book  is  headed  "  Bonds,  &c.,  collateral."  And 
the  following  is  a  copy  of  the  entry:— "1848,  Jan.  1.  George  La  Touche,  note  on 
demand,  collateral  to  account,  10001." 

(The  case  then  set  out  the  balances  against  and  in  favour  of  Mr.  La  Touche  from 
the  year  1832  up  to  1847.) 

In  July,  1840,  the  following  correspondence  took  place  between  George  La  Touche 
and  the  plaintiffs, 

[578]  "Sidmouth,  5th  July,  1840. 

"  My  dear  David, — I  am  sorry  that  all  my  letters  to  you  should  be  asking  favours 
and  on  matters  of  business.  The  advance  which  your  father  gave  me,  I  have, 
according  to  my  promise  to  him,  paid  off  within  the  time  named.  I  am  now  obliged 
to  return  to  my  own  house  for  a  short  time,  to  make  some  alterations  and  get  it  in 
order,  when  I  can  let  it  to  much  greater  advantage,  and  I  am  then  going  abroad  for 
three  years,  and  as  this  will  cause  (for  a  time)  an  increase  of  expense,  what  I  want  the 
bank  to  do  is,  to  allow  me  to  continue  the  privilege  of  the  advance  for  two  years 
longer.  It  will  be  to  me  the  greatest  service,  and  it  shall  be  duly  liquidated  at  the 
time  I  have  named  ;  therefore  I  hope  you  will  return  me  a  favourable  answer,  more 
especially  as  in  every  money  transaction  with  the  house  I  have  always  fulfilled  my 
engagements. — Yours,  &c.,  "George  La  Touche." 

"  Sir, — We  this  day  received  yours  of  the  5th  instant,  addressed  to  D.  C.  La  Touche, 
requesting  permission  to  overdraw  your  account  for  a  similar  amount  as  agreed  on 
in  December,  1837,  for  two  years  from  this  date,  say  9501.  We  shall  be  happy  to 
comply  with  your  request  on  your  lodging  with  us  Mrs.  La  Touche's  and  your  joint 
note,  together  with  an  assignment  of  the  policy  of  insurance  on  your  life,  9991., 
being  same  terms  and  conditions  as  before. — We  are,  &c.  &c. 

"  George  La  Touche,  Esq.,  "  De  La  Touche  and  Co. 

"  Sidmouth." 

Before  and  at  the  time  of  that  letter  the  plaintiffs  knew  of  the  setlement,  and 
that  the  defendant  had  the  property  therein  mentioned  settled  to  her  separate  use. 

In  pursuance  of  the  arrangement  contained  in  those  letters,  on  the  1st  of 
August,  1840,  the  said  George  La  [579]  Touche,  with  the  defendant's  knowledge  and 
consent,  lodged  with  the  plaintiffs  the  joint  and  several  promissory  note  of  himself 
and  the  defendant  for  9501.  payable  on  demand,  with  interest. 

In  the  years  1848,  1849,  1850,  and  the  early  part  of  1851,  the  balance  against 
Mr.  La  Touche  was  sometimes  below  10001.  This  reduction,  however,  was  only 
temporary. 

On  the  11th  of  January,  1851,  it  was  reduced  to  9551.  6s.  exclusive  of  interest,  and 
on  the  10th  of  January  it  was  10601.  lis.  Id.  exclusive  of  interest,  and  on  the  22nd 
of  January  it  was  10141.  3s.  exclusive  of  interest.     It  was  never  again  below  10001. 

At  the  date  of  the  death  of  Mr.  La  Touche,  viz.,  on  the  25th  November,  1855, 
the  plaintiffs  were  the  holders  of  the  said  promissory  notes  for  1 0001.  and  9501. 
They  were  also  at  that  time  the  holders  of  the  said  policy  and  the  deed  of  assign- 
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ment  thereof,  and  of  the  deed  of  assignment  of  a  legacy,  and  there  was  due  to  the 
plaintiffs  the  sum  of  25141.  6s.  8d.  inclusive  of  interest;  and  on  the  Slst  July, 
1856,  after  the  plaintiffs  had  realized  the  said  policy  and  legacy,  there  would  have 
been  due  to  them  by  the  said  George  La  Touche,  had  he  been  then  alive,  a  sum, 
exclusive  of  interest,  equal  to  the  sum  specified  in  the  promissory  note  of  the  defen- 
dant upon  which  this  action  is  brought. 

On  or  about  the  Slst  day  of  July,  1856,  the  plaintiffs  wrote  and  sent  to  the 
defendant  the  promissory  note  declared  upon  in  this  action,  accompanied  by  a  letter 
from  themselves  to  her  as  follows : — 

"Dublin,  Slst  July,  1856. 

"Dear  Madam, — Having  now  received  the  amount  of  the  policy  of  insurance 
which  we  held  as  collateral  secuiity  in  part  for  the  late  Mr.  George  La  Touche's 
account,  we  now  beg  leave  [580]  to  hand  you  a  statement  of  the  same  exhibiting 
a  balance  remaining  due  to  us  of  15671.  lis.  You  are  aware  that  we  at  present 
hold  an  assignment  of  the  balance  of  the  legacy  left  to  Mr.  George  La  Touche  by 
Col.  R.  La  Touche,  and  which  we  believe  amounts  to  6501. ;  but  that  the  residue  of 
the  balance  due  to  us  as  above  is  uncovered  by  any  security,  an  application  for  your 
and  Mr.  La  Touche's  joint  note  for  the  same  having  been  postponed  on  account  of  his 
illness.  We  beg  now  to  bring  this  matter  under  your  notice.  We  should  be  very 
sorry  to  occasion  you  any  inconvenience  in  arranging  this  demand,  and  we  shall  be 
quite  satisfied  to  receive  your  note  for  the  amount,  and  wait  your  convenience  to  pay 
us  the  amount. — We  are,  dear  Madam,  yours  truly, 
"  Mrs.  George  La  Touche.  "  D.  La  Touche  &  Co." 

On  the  12th  August,  the  defendant  wrote  in  answer  a  letter,  in  which,  after 
expressing  her  regret  that  she  could  not  at  once  pay  the  amount,  concluded  thus  : 
"  I  hope,  however,  by  economy,  in  about  two  or  three  years  to  be  nearly,  if  not  quite, 
relieved  from  my  present  embarrassment,  and  then  I  shall  have  much  pleasure  in 
communicating  with  you." 

The  plaintiffs  replied  as  follows  : — 

"Dublin,  28th  August,  1856. 

"  Madam, — We  received  yours  of  12th  instant,  and  should  much  regret  putting  you 
to  inconvenience  in  the  payment  of  the  balance  due  to  us  at  foot  of  the  late  Mr.  La 
Touche's  account.  We  hold  as  security  for  the  same  the  assignment  of  the  balance 
of  legacy  due  to  him  by  Knight  of  Kerry,  6501.,  and  shall  be  obliged  by  your  signing 
and  returning  to  us  the  enclosed  note  for  9171.  lis.,  which  embraces  the  remaining 
portion  of  the  debt  to  us  and  which  is  at  [581]  present  uncovered.  We  shall  admit 
your  arrangements  for  the  gradual  liquidation  of  the  whole  amount. — We  are, 
&c.  &c.  "  De  La  Touche. 

"  Mrs.  G.  La  Touche. 

The  defendant  thereupon  signed  the  promissory  note  and  returned  the  same  to  the 
plaintiffs  enclosed  in  the  following  letter  : — 

"August  30th,  1856. 

"  Gentlemen, — According  to  your  directions  I  return  the  enclosed  note  signed,  and 
it  shall  be  my  endeavour  to  pay  off  the  same  as  soon  as  possible. — Truly  yours, 

"Amelia  La  Touche." 

The  plaintiffs  have  not  been  able  to  obtain  payment  of  any  part  of  the  above 
mentioned  sum  of  9171.  lis.  from  the  estate  of  the  said  George  La  Touche. 

It  is  admitted  for  the  purposes  of  this  case  that  the  late  husband  of  the  defendant 
died  intestate,  and  without  any  assets  to  satisfy  the  plaintiffs'  claim.  The  defendant 
has  not  administered  to  her  husband's  estate. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  circumstances 
above  stated,  the  defendant  is  or  is  not  liable  to  pay  to  the  plaintiffs  the  amount 
secured  by  her  said  promissory  note. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  judgment  shall  be  entered  for 
the  plaintiffs.  If  the  Court  shall  be  of  opinion  in  the  negative,  judgment  of  non 
pros,  shall  be  entered. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusions  they  think  a  jury  ought  to  draw. 


-     / 
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Bovill  (W.  R.  Cole  with  him)  argued  for  the  plaintiffs. (a)  [582]  First,  it  is  not 
competent  to  the  defendant  to  deny  that  there  was  consideration  for  the  promissory 
note  on  which  the  action  is  brought,  for  it  is  expressed  to  be  for  value  in  account 
with  her  late  husband:  Kidout  v.  Bristow  (1  C.  &  J.  231).  [Martin,  B.  No  value 
has  been  received;  and  is  it  not  competent  for  the  defendant  to  prove  it?]  Not 
where  the  nature  and  particulars  of  the  consideration  appear  on  the  note.  In  Byles 
on  Bills,  p.  77,  8th  edit.,  it  is  laid  down,  on  the  authority  of  Ridout  v.  Bristow,  that 
a  defendant  will  not  be  allowed  to  contradict  his  written  admission  on  the  note  of 
the  nature  of  the  consideration.  [Martin,  B.  A  bill  or  note  does  not  differ  from 
any  other  contract  as  regards  consideration.]  Ridout  v.  Bristow  was  cited  in  Nelson 
V.  Serle  (4  M.  &  W.  795),  where  the  defendant  was  allowed  to  shew  that  there  was 
no  consideration  for  the  note ;  but  this  distinction  is  pointed  out,  that  in  the  former 
case  the  defendant  was  the  wife  of  the  intestate,  and  had  a  right  to  take  out  adminis- 
tration ;  in  the  latter  the  defendant  was  in  the  position  of  a  stranger,  who,  on  being 
told  that  a  debt  was  due,  had  given  the  note.  [Martin,  B.  In  a  case  where  the  law 
requires  some  consideration  to  support  a  contract,  how  can  a  false  statement  on  the 
face  of  the  contract  prevent  an  inquiry  whether  there  was  in  fact  any  consideration?] 
Secondly,  there  was  consideration  for  the  note.  The  defendant,  by  making  jointly 
with  her  husband  the  promissory  note  of  the  1st  of  January,  1848,  in  equity  bound 
her  separate  estate.  In  Tullett  v.  Armstrong  (4  Beav.  319,  323)  Lord  Langdale,  M.  R., 
said :  "  It  is  perfectly  clear  that  when  a  woman  has  property  settled  to  her  separate 
use,  she  may  bind  that  property  without  distinctly  stating  that  she  intends  to  do  so. 
She  may  enter  into  a  bond  {Hulme  v.  Tenant,  1  B.  C.  C.  15  ;  Heatley  v.  Thomas,  15  Ves. 
596),  bill  {Coppin  v.  Gray,  1  Y.  &  C.  N.  S.  205),  [583]  a  promissory  note  (Bullpin  v. 
Clarke,  17  Ves.  365;  Field  v.  Sowle,  4  Russ.  112),  or  other  obligation  (Murray  v. 
Barlee,  4  Sim.  82 ;  3  Myl.  &  K.  209  ;  Owens  v.  Dickenson,  Cr.  &  Ph.  48 ;  Crosby  v. 
Church,  3  Beav.  485),  which,  considering  her  state  as  a  married  woman,  could  only 
be  satisfied  by  means  of  her  separate  estate ;  and  therefore  the  inference  is  conclusive, 
that  there  was  an  intention,  and  a  clear  one,  on  her  part,  that  her  separate  estate, 
which  would  be  the  only  means  of  satisfying  the  obligation  into  which  she  entered, 
should  be  bound."  Here  the  note  was  a  continuing  security,  and  a  security  for  the 
balance  due  at  the  time  of  the  death  of  the  defendant's  husband.  Thirdly,  there 
was  a  good  moral  consideration  for  the  note.  In  Lee  v.  Mxiggeridge  (5  Taunt.  36) 
a  feme  covert,  having  an  estate  settled  to  her  separate  use,  gave  a  bond  for  payment 
by  her  executors,  of  money  advanced  at  her  request,  on  security  of  that  bond,  to  her 
son-in-law.  After  her  husband's  decease  she  wrote,  promising  that  her  executors  should 
settle  the  bond ;  and  it  was  held  that  assumpsit  would  lie  against  the  executors  on 
this  promise  of  the  testatrix.  [Channell,  B.  An  advance  of  money  under  such  circum- 
stances as  to  create  no  legal  obligation  at  the  time  to  repay  it,  will  constitute  a  good 
consideration  for  an  express  promise  to  do  so ;  Flight  v.  Reed  (1  H.  &  C.  703).] 

C.  Pollock  (Harrington  with  him),  for  the  defendant.  The  question  is  whether, 
when  the  defendant  gave  the  note  now  sued  on,  there  was  any  consideration  to  support 
it.  Ridout  V.  Bristow  (1  C.  &  J.  231)  has  no  bearing  on  this  case.  There  it  was 
objected,  first,  that  on  the  face  of  the  note  a  valid  consideration  was  negatived : 
secondly,  that  the  note  was  given  as  an  indemnity,  and  that  it  was  incumbent  on 
the  plaintiff  to  prove  that  he  was  damnified.  But  Bailey,  B.,  [584]  said :  "  The 
defendant  appears  to  have  been  administratrix  ;  but  even  admitting  that  she  was  not, 
and  supposing  that  out  of  respect  to  the  memory  of  her  late  husband  she  had  agreed 
to  give  a  note  for  what  was  due  from  him,  would  not  such  a  note  be  binding  ?  I 
take  it  that  it  would.  There  is  a  good  consideration,  which  makes  it  reasonable 
that  the  security  should  be  given ;  it  is  not  a  case  of  the  want  of  consideration,  but 
of  the  existence  of  a  consideration."  And  Vaughan,  B.,  said :  "  Even  if  it  were 
competent  for  the  defendant  to  prove  that  this  was  merely  an  indemnity  note,  upon 
the  evidence  the  plaintiff  is  entitled  to  recover ;  but  I  think  that  it  would  be  going 
a  great  way  to  allow  the  defendant  to  contradict  the  written  instrument,  and  shew 
that  it  was  given  as  an  indemnity  merely."  The  passage  cited  from  Byles  on  Bills 
(pages  77,  8th  ed.)  is  no  authority  that  a  defendant  may  not  shew  that  there  was  no 
consideration  for  a  note  when  the  nature  or  particulars  of  the  consideration  are 

(a)  In  last  Hilary  term  (Jan.  23).  Before  Pollock,  C.  B.,  Martin,  B.,  Channell,  B., 
and  Pigott,  B. 
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stated  in  it,  but  only  that  he  will  not  be  allowed  to  contradict  his  written  admission 
on  the  face  of  the  note.  A  mere  moral  consideration  is  not  sufficient.  In  2  Wms. 
Saund.  137  e.,  note  (e),  it  is  said:  "But  though  a  moral  obligation  be  a  good  con- 
sideration for  an  express  promise,  it  has  never  been  carried  further,  so  as  to  raise 
an  implied  promise  in  law."  Reference  is  there  made  to  Eastwood  v.  Kenyon  (11  A. 
&  E.  438),  in  which  the  Court  recognise  and  adopt  the  law  as  stated  in  a  note  to 
the  case  of  fVemiell  v.  Adney  (3  Bos.  &  P.  249),  "that  an  express  promise  can  only 
revive  a  precedent  good  consideration,  which  might  have  been  enforced  at  law  through 
the  medium  of  an  implied  promise,  had  it  not  been  suspended  by  some  positive  rule 
of  law ;  but  can  give  no  original  cause  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  [585]  not  barred  by  any 
legal  maxim  or  statute  provision."  In  Smith's  Lead.  Cases,  vol.  1,  p.  140,  5th  ed., 
it  is  said,  that  "It  seems  now  clearly  to  be  settled  by  the  elaborate  judgment  of  the 
Court  of  Queen's  Bench,  in  Eastwood  v.  Kenyon  (11  A.  &  E.  438,  447),  that  a  mere 
moral  obligation,  however  sacred,  is  not  a  sufficient  foundation  for  a  binding  promise, 
and  that  the  class  of  considerations  derived  from  moral  obligations  includes  only  those 
cases  in  which  there  has  been  a  legal  right,  which  has  become  devoid  of  legal  remedy." 
The  question  then  is,  whether,  in  August,  1856,  when  the  defendant  made  the  note, 
there  was  any  consideration  for  it.  It  is  not  denied  that  a  feme  covert  tnay  enter 
into  an  obligation  which  will  bind  her  separate  estate,  and  that  the  fact  of  her  separate 
estate  being  bound  is  a  good  consideration  to  support  a  promise  to  pay.  But  here 
there  was  no  consideration  at  the  time  the  note  now  sued  on  was  given  ;  for  the  10001. 
note  was  merely  a  security,  collateral  to  the  assignment  of  the  policy  and  legacy,  for 
the  overdrawn  account  to  the  amount  of  10001.,  and  not  for  any  floating  balance,  and 
10001.  having  been  realized  by  the  policy  of  assurance  and  legacy,  the  note  for  10001. 
was  satisfied.  Moreover,  the  note  now  sued  on  was  given  under  circumstances  which 
induced  the  defendant  to  suppose  that  it  was  merely  a  security  for  the  existing  balance 
due  from  her  husband,  and  not  intended  to  cover  any  future  advances.  The  doctrine 
of  Courts  of  equity  with  respect  to  contracts  by  married  women  which  bind  their 
separate  estate  is  commented  on  and  explained  by  Turner,  L.  J.,  in  the  case  of  Johnson 
V.  Gallagher  (3  De  G.  F.  &  J.  494).  He  then  referred  to  the  letters  of  the  5th  of 
July,  1840,  the  31st  of  July,  1856,  and  28th  of  August,  1856,  and  argued  that  it  was 
evident  that  the  plaintiflfs  did  not  consider  the  10001.  note  as  a  security  for  a  floating 
[586]  balance  ;  and  that  there  was  no  evidence  that  the  defendant  ever  consented  to 
become  liable  for  a  floating  balance. 

Bovill,  in  reply,  argued  that  all  parties  treated  the  10001.  note  as  a  security  for  a 
floating  balance.     He  referred  to  Pease  v.  Hirst  (10  B.  &  C.  122). 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B.  This  was  a  special  case  stated,  without  pleadings,  for  the  opinion 
of  the  Court,  and  was  argued  before  us  in  the  course  of  last  term. 

The  question  is,  whether  the  defendant  is  liable  on  a  promissory  note  for  9171.  lis , 
dated  the  28th  of  August,  1856,  payable  to  the  plaintiffs  or  order. 

The  facts,  as  they  may  be  extracted  from  the  case  agreed  upon,  may  be  shortly 
stated.  The  plaintiffs  are  bankers  at  Dublin.  They  had,  for  many  years  prior  to 
1837  and  down  to  the  time  of  his  death,  a  banking  account  with  Mr.  George  La  Touche, 
with  whom  the  defendant  Amelia  La  Touche  intermarried  in  the  year  1831. 

On  the  occasion  of  the  marriage  property  was  settled  in  the  usual  way  to  the 
defendant's  separate  use. 

On  the  25th  of  November,  1855,  the  defendant's  husband  died.  After  his  death 
she  gave  the  note  now  sued  upon. 

The  circumstances  which  preceded  the  giving  this  note,  which  are  material  to  be 
noticed,  are  the  following : — 

In  1837  her  husband's  account  being  then  overdrawn,  and  the  plaintiffs  being 
aware  that  she  had  separate  estate,  agreed  that  her  husband  should  have  permission 
to  overdraw  his  account  to  the  extent  of  9501.  for  a  period  of  two  years,  the  plaintiffs 
retaining  certain  securities  then  in  their  [587]  hands,  and  having,  by  way  of  further 
security,  a  joint  promissory  note  of  the  defendant's  husband  and  herself  for  9501. 
The  defendant's  husband  and  herself  gave  a  joint  promissory  note  for  that  amount. 
In  1840  a  new  arrangement  was  come  to  substantially  the  same  as  the  former. 
A  new  joint  promissory  note  was  given,  dated  the  1st  August,  1840,  for  the  sum 
of  9501. 
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In  1848  another  arrangement  was  come  to,  and  a  third  joint  promissory  note,  viz., 
one  for  the  sum  of  lOOOL,  dated  1st  January,  1848,  was  given  by  the  defendant's 
husband  and  herself.  The  terms  of  the  arrangement  are  not  distinctly  stated  in  the 
case.  It  is,  however,  clear  that  the  note  was  given  as  a  security  to  the  bank  for  the 
overdrawn  account  of  George  La  Touche.  It  is  not,  however,  at  all  clear  with  respect 
to  this  note  whether  there  was  any  limitation  of  time  during  which  the  arrangement 
was  to  be  in  force,  as  on  the  previous  occasions. 

In  1855  the  husband  died.  At  that  time  there  was  a  balance  of  25141.  6s.  8d.  due 
from  him  to  the  bank.  This  was  reduced  by  securities  which  have  been  realised,  viz., 
assignments  of  a  policy  and  of  a  legacj',  to  9171.  lis.  The  bank  then  applied  to  the 
defendant  by  a  letter,  in  which  they  state  that  this  last  mentioned  balance  "is  uncovered 
by  any  security,  an  application  for  your  and  Mr.  La  Touch's  joint  note  for  the  same 
having  been  postponed  on  account  of  his  illness." 

The  defendant  in  reply  expressed  her  regret  that  she  was  unable  to  pay  this  amount, 
and  ultimately  signed  the  note  upon  which  this  action  is  brought.  The  question  we 
have  to  decide  is,  whether  she  is  liable  upon  this  note,  and  we  think  she  is. 

We  do  not  adopt  the  argument  of  the  plaintiffs'  counsel,  that  the  words  "  for  value 
in  account  with  the  late  George  [588]  I^a  Touche  "  in  the  note,  preclude  the  defendant 
from  shewing  there  was  no  consideration  for  her  making  it. 

But  as  the  note  primS.  facie  imports  a  consideration,  the  onus  of  proof  lies  upon 
the  defendant  to  shew  that  there  was  no  consideration  for  this  note,  which  was  made 
at  a  time  when  she  was  not  under  coverture.  We  do  not  think  that  the  facts  stated 
in  this  case  shew  there  was  no  consideration. 

The  note  of  1848,  although  made  during  coverture,  was  binding  on  the  defendant's 
separate  estate. 

Unless  something  occurred  to  discharge  the  defendant's  separate  estate  from 
liability,  there  was,  we  think,  a  good  consideration  for  the  note  now  sued  upon,  made 
by  her  after  her  coverture  was  determined. 

It  is  not,  we  think,  material  that  more  than  six  years  elapsed  from  1848  to  1855, 
for  it  has  been  held  that  a  debt  barred  by  the  Statute  of  Limitations,  and  as  to  which 
the  remedy  is  gone,  is  still  a  good  consideration  for  a  promise  in  writing  to  pay. 

We  think  that  the  same  principle  applies  to  the  present  case,  though  the  note  of 
1848  was  signed  by  the  defendant  when  covert,  and  only  bound  her  separate  estate 
in  equity. 

It  was  argued  that  the  note  must  be  taken  to  have  been  made  subject  to  some 
agreement  between  the  parties,  either  as  to  the  time  for  which  George  La  Touche  was 
to  be  permitted  to  overdraw  his  account,  or  that  it  was  to  be  a  security  (collateral  to 
the  assignment  of  the  policy  and  legacy)  for  the  then  overdrawn  account  to  the  amount 
of  10001.  only,  and  not  a  security  for  a  new  credit  beyond  the  10001. ;  and,  if  such 
agreement  existed,  then  that  10001.  having  been  realized  on  the  policy  and  assignment 
of  the  legacy,  the  note  of  1848  was  in  effect  satisfied,  and  afforded  no  consideration 
for  the  subsequent  one.  We  think,  however,  that  it  does  not  appear  upon  the  case 
stated  that  there  was  any  such  agreement,  and  it  is  for  the  defendant  to  shew  [589] 
it.  The  only  statements  in  the  case  at  all  tending  to  shew  such  an  agreement  are 
contained  in  the  letters  of  plaintiffs  of  31st  July  and  28th  August,  1856,  and  which 
are  to  the  effect  that  the  balance  beyond  the  amount  of  the  policy  and  legacy  "  is 
uncovered  by  any  security." 

This,  however,  when  taken  with  the  next  sentence,  "  an  application  for  your  and 
Mr.  La  Touche's  joint  note  for  the  same  having  been  postponed  on  account  of  his 
illness,"  seems  to  refer  to  the  fact  that  the  six  years  had  expired  since  the  note  of 
1848  rather  than  to  admit  that  that  note  would  not  have  been,  during  the  six  years, 
a  security  for  such  a  balance  on  the  ground  of  any  agreement  subject  to  which  it  was 
given.     Our  judgment  will  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

In  the  Exchequer  Chamber. 

(Error  from  the  Court  of  Exchequer.) 

Hall,  an  Infant,  BY  His  Next  Friend  v.  Johnson  and  Another.  Feb.  7,  1865. 
— Held,  in  the  Exchequer  Chamber,  that  an  "  underlooker  "  in  a  mine,  whose 
duty  it  is  to  examine  the  roof  and  prop  it  up,  if  dangerous,  is  a  fellow  labourer 
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with  a  workman  in  the  mine  ;  and  the  latter  can  maintain  no  action  against  the 
owner  of  the  mine  for  injury  occasioned  by  the  neglect  of  the  underlooker  to 
prop  up  the  roof,  if  the  owner  has  not  personally  interfered,  or  had  any  knowledge 
of  the  dangerous  state  of  the  mine. 

[S.  C.  34  L.  J.  Ex.  222;  11  Jur.  (N.  S.)  80;  13  W.  K.  411 ;  11  L.  T.  779. 
Approved,  Johnson  v.  Lindsay,  [1891]  A.  C.  376.] 

Error  on  a  bill  of  exceptions.     The  first  count  of  the  declaration  (in  substance) 
stated,  that  after  the  23  &  24  Vict.  c.  151,  "  for  the  regulation  and  inspection  of 
mines,"  and  at  the  time  of  the  committing  of  the  grievance,  &c.,  the  defendants  were 
the  owners  of  a  coal  mine  in  Lancashire,  and  there  were  established  in  the  mine, 
under  the  provisions  of  the  said  Act,  certain  special  rules  for  the  [590]  conduct  and 
guidance  of  the  persons  acting  in  the  management  of  the  mine ;  one  of  which  rules 
was,  "  The  underlooker  shall  examine  as  often  as  practicable  the  state  of  the  roof  in 
the  travelling  roads,  and  in  the  working  places  of  the  men,  and  shall,  upon  such 
examinations,  cause  the  roof  to  be  propped  or  otherwise  made  secure."     That  the 
defendants  were  working  the  mine  and  employed  an  underlooker,  and  the  plaintifFwas 
employed  by  the  defendants  to  do  certain  work  in  the  mine,  upon  the  terms  that  the 
defendants  should  take  due  care  that  the  person  employed  as  such  underlooker  should 
be  a  fit  person  to  be  so  employed.     Yet  the  defendants  took  so  little  care,  &c.,  that  by 
reason  of  their  negligence  they  employed  one  Seddon  as  such  underlookei-,  he  not 
being  a  fit  person  to  be  so  employed.     By  reason  of  which  negligence  of  the  defen- 
dants,  and  unfitness  of  Seddon,  the  state   of  the  roof  in  the  travelling  roads  was 
insufficiently  examined,  and  was  not  propped  or  otherwise  made  secure,  by  reason 
whereof  part  of  the  roof   fell  upon   and  injured   the   plaintiff.     The  second  count 
stated,  that  while  the  plaintiff  was  retained  by  the  defendants  to  work  in  a  mine  upon 
the  terms  that  the  defendants  should  take  due  care  that  the  person  by  them  employed 
to  see  that  the  roof  of  the  mine  was  made  secure  for  the  safety  of  the  plaintiff  should 
be  a  fit  person  to  be  so  employed,  that  the  defendants  took  so  little  care,  &c.,  that 
by  reason  of  their  negligence  they  employed  one  Seddon,  an  unfit  person,  so  that,  by 
reason  of  the  negligence  of  the  defendants  and  the  unfitness  of  Seddon,  part  of  the 
roof  was  not  made  secure,  and  fell  upon  and  injured  the  plaintiff".     The  third  count 
stated,  that  the  plaintiff  was  employed  by  the  defendants  to  work  for  them  in  an 
underground  passage  in  a  coal  mine  which  the  defendants  possessed,  which  passage 
was  dangerous  and  unsafe  for  the  plaintiff  to  work  in,  on  account  of  the  roof  of  the 
passage  being  liable  to  fall  [591]  down  upon  him  while  he  was  so  working,  unless 
reasonable  and  proper  care  and  precautions  were  taken  by  the  defendants  to  prevent 
such  roof  from  falling  ;  of  all  which  premises  the  defendants  had  notice  and  knowledge. 
Yet  the  defendants  did  not  take  reasonable  or  proper  care  and  precautions  to  prevent 
the  roof  falling  down  on  the  plaintiff,  and  without  any  fault  of  the  plaintiff  the  roof 
of  the  passage  fell  upon  him,  &c. 

Pleas  (inter  alia)  to  the  whole  declaration  :  Not  guilty.  To  the  third  count : 
That  the  defendants  had  not  notice  or  knowledge  that  the  passage  was  dangerous 
and  unsafe  to  work  in  :  modo  et  forma.     Issues  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  Liverpool  Summer  Assizes,  1863,  the 
plaintiff  deposed  that  he  formerly  worked  in  Little  Delf  Mine.  He  was  employed  to 
couple  boxes  on  the  "jigger,"  which  is  the  road  to  the  mine.  On  the  22nd  of  May, 
1862,  he  was  working  in  the  mine  at  the  top  of  the  jigger,  where  there  was  a  large 
stone  above  him.  Three  times  on  that  day  he  told  Seddon,  the  "  underlooker," 
about  the  stone.  At  six  in  the  morning,  when  he  came  to  work,  he  heard  the  stone 
crack,  and  said  to  the  underlooker,  "The  stone  is  dangerous."  The  underlooker 
knocked  it  with  a  bit  of  stick  and  said,  "  Get  on  with  your  work,  it  won't  fall  to-day 
and  only  for  stopping  the  'jigger,'  I  should  have  it  capped."  The  plaintiff  went  on 
with  his  work.  Afterwards,  on  the  same  day,  he  told  the  underlooker  that  the  stone 
had  cracked,  and  the  underlooker,  said,  "  The  stone  won't  fail,  get  on  with  your  work." 
About  eight  in  the  evening  the  plaintiff,  being  frightened,  asked  the  underlooker  to 
come  and  knock  again  as  the  stone.  He  did  so  and  said,  "Go  on  with  your  work, 
or  I  will  break  the  stick  on  your  back.  It  won't  fall  to-day  ;  I'll  have  it  capped 
to-night."  In  about  ten  minutes  or  a  quarter  of  an  hour  the  stone  fell  on  the 
plaintiff,  and  he  [592]  was  taken  home  insensible.  Other  witnesses,  who  had  worked 
in  the  mine  for  six  years  or  more,  corroborated  the  plaintiff^'s  evidence  as  to  the  stone 
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being  dangerous,  and  thoy  also  stated  that  the  roof  was  in  some  places  bad  and  in 
some  good. 

It  was  admitted  that  the  defendants  were  possessed  of  and  the  masters  of  the 
mine,  and  the  employers  of  the  plaintiff,  and  that  Seddon  was  defendants'  under- 
looker  ;  and  that  the  roof  of  the  mine  was  not  propped  at  the  place  where  the  accident 
happened.     The  defendants  gave  no  evidence. 

No  evidence  having  been  given  by  the  plaintiff  of  any  personal  interference  with 
the  colliery,  or  knowledge  of  its  state,  on  the  part  of  the  defendants,  the  learned 
Judge  told  the  jury  that  there  was  no  evidence  on  which  they  could  properly  find  a 
verdict  for  the  plaintiff,  and  directed  them  to  find  a  verdict  for  the  defendants. 
Whereupon  the  plaintiff's  counsel  tendered  a  bill  of  exceptions,  and  error  having  been 
assigned  thereon, 

T.  Jones  now  argued  for  the  plaintift'.(a)     There  was  evidence  on  which  the  jury 
might  have  properly  found  for  the  plaintiff',  although  the  defendants  did  not  personally 
interfere  with  the  colliery  or  know  of  its  state.     The  plaintiff  was  engaged  in  a 
dangerous  occupation,  and  therefore  it  became  the  duty  of  his  employers  to  take 
proper  care  that  he  was  not  subject  to  extraordinaiy  risk.     On  that  ground  this  case 
is  distinguishable  from  Priestley  v.  Fowler  (3  M.  &  W.  1)  and  others  of  that  class.     In 
Fatersmx.  Wallace  (1  Macq.  748,  751)  Lord  Cran worth,  C,  said:  "When  a  master 
employs  a  servant  in  a  work  of  a  dangerous  character,  he  is  bound  to  take  all  reason- 
able precautions  for  the  safety  of  that  workman.     [593]  This  is  the  law  of  England 
no  less  than  the  law  of  Scotland.     It  is  the  master's  duty  to  be  careful  that  his  servant 
is  not  induced  to  work  under  a  notion  that  tackle  or  machinery  is  staunch  and  secure, 
when,  in  fact,  the  master  knows,  or  ought  to  know,  that  it  is  not  so.     And  if,  from 
any  negligence  in  this  respect,  damage  arise,  the  master  is  responsible."     [Blackburn,  J. 
The  substance  of  that  decision  is  thus  stated  in  Smith's  Law  of  Master  and  Servant, 
p.  148,  2nd  edit :  "  So,  also,  the  master  was  held  liable  where  a  workman  was  killed 
by  the  fall  of  a  large  stone  while  he  was  at  work  underground,  if,  in  the  opinion  of 
the  jury,  his  death  was  occasioned  by  the  unsafe  state  of  the  roof  of  the  mine,  and  the 
negligence  or  unskilfulness  of  the  owners  in  having  so  left  it  when  the  workmen  were 
sent  to  work  there.     But  he  would  not  have  been  liable  if  the  condition  of  the  mine 
was  known  to  the  workman,  so  that  his  death,  which  arose  from  working  under  it, 
was  the  consequence  of  his  own  rashness,  and  not  of  any  neglect  of  the  owner."]     The 
doctrine  laid  down  in  Faters&ii  v.  Wallace  was  affirmed  in  Brydon  v.  Stewart  (2  Macq. 
30).     [Byles,  J.,  referred  to  Gallagher  v.  Fiper  (16  C.  B.  N.  S.  669).]     So  long  as  the 
underlooker  was  guilty  of  negligence  in  not  making  the  mine  reasonably  safe,  his 
negligence  was  the  owners'  negligence.     In  Bartonshill  Coal  Company  v.  Reid  (3  Macq. 
266,  284)  Lord  Cranworth  points  out  the  distinction  between  the  liability  of  a  master 
to  third  persons  for  the  negligence  of  his  servants,  and  the  liability  of  a  master  in  case 
of  accident  from  the  negligence  of  fellow  servants.     But  the  principles  laid  down  do 
not  apply  where  a  master  employs  a  servant  in  a  work  of  danger,  and  omits  to  take 
reasonable  precautions  for  his  safety.     [Crompton,  J.     Suppose  a  master  provided 
good  machinery  and  tackle,  and  his  workmen  omitted  to  keep  them  in  good  [594] 
order,  would  the  master  be  liable]]     He  would,  if  the  law  imposed  upon  him  the 
obligation  of  keeping  them  in  a  safe  condition.     In  the  case  of  dangerous  machinery 
a  master  is  bound  to  keep  it  properly  fenced,  and  if  he  neglects  to  do  so  after  a  com- 
plaint by  a  workman  of  its  dangerous  state,  he  is  liable  for  injury  thereby  caused  to 
the  workman  :  Clarke  v.  Holmes  (7  H.  &  N.  937).     The  same  principle  applies  here. 

Edward  James  (with  whom  was  C.  Hutton)  appeared  for  the  defendants,  but  was 
not  called  upon  to  argue. 

Erle,  C.  J.  In  this  case  the  plaintiff  was  a  labourer  in  a  mine,  and  he  received 
the  injury  complained  of  by  the  falling  of  a  stone  from  the  roof  of  the  mine.  It  is 
clear  from  the  evidence  that  the  underlooker  employed  in  the  mine  was  guilty  of 
negligence  in  not  propping  up  the  roof  of  it,  and  so  caused  the  injury  to  the  plaintiff. 
The  question  is,  whether  under  these  circumstances  the  defendants  are  responsible  for 
the  negligence  of  the  underlooker.  There  was  no  evidence  that  the  defendants  were 
guilty  of  any  want  of  proper  care  in  the  selection  of  the  underlooker.  Neither  was 
there  any  evidence  that  the  defendants  were  guilty  of  any  negligence  in  keeping  the 

(a)  Before  Erie,  C.  J.,  Crompton,  J.,  Byles,  J.,  Blackburn,  J.,  Keating,  J.,  and 
Mellor,  J. 


3H.  &C.  595.  SCOTT   V.  LONDON    AND    ST.  KATHERINE    DOCKS   CO.  665 

mine  in  proper  order  for  mining  operations.  On  the  contrary,  it  appears  by  the  evidence 
that  the  mine  had  been  worked  in  the  ordinary  course  for  the  last  six  years.  In 
taking  coal  from  the  bed,  the  roof  would  necessarily  from  time  to  time  require  propping 
and  the  injury  was  caused  by  the  underlooker  delaying  for  one  day  to  prop  the  roof 
after  he  was  informed  by  the  plaintiff  that  the  stone  was  dangerous. 

We  have  come  to  the  conclusion  that  the  underlooker,  whose  duty  it  was  to  prop 
up  the  roof  of  the  mine,  and  the  [595]  plaintiff  were  fellow  labourers ;  so  that  the 
case  falls  within  the  principle  established  not  only  in  this  country,  but  also  in  Scotland, 
Ireland  and  America,  that  a  servant,  when  he  engages  to  serve  a  master,  undertakes 
as  between  himself  and  his  master  to  run  all  the  ordinary  risks  of  the  service,  including 
negligence  on  the  part  of  a  fellow  servant,  when  he  is  acting  in  the  discharge  of  his 
duty  as  servant  of  him  who  is  the  common  master  of  both.  The  cases  on  the  subject 
are  collected  with  skill  and  clearness  in  Smith's  Law  of  Master  and  Servant  (page  144, 
2nd  ed.).  When  it  can  be  properly  predicated  that  there  is  the  exact  relation  of 
fellow  labourers  is  a  question  of  great  nicety  and  difficulty.  My  brother  Williams 
brought  the  idea  into  prominent  relief  by  saying  that  at  times  a  fellow  labourer  should 
be  considered  as  standing  in  the  position  of  a  deputy  master,  and  that  if  there  was 
negligence  on  his  part  whilst  in  that  position  the  real  master  would  be  responsible. 
That  question,  however,  does  not  arise  in  this  case.  We  think  that  the  plaintiff  and 
the  underlooker  were  fellow  labourers,  and  that  the  latter  was  not  in  the  position  of 
a  deputy  master  for  whose  negligence  the  mine  owners  are  responsible. 

We  are  therefore  of  opinion  that  the  direction  of  my  brother  Blackburn  was  right, 
and  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. (i) 

[596]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Scott  v.  The  London  and  St.  Katherine  Docks  Company.  Feb.  7,  1865. — 
Held,  in  the  Exchequer  Chamber,  that  in  an  action  for  personal  injury  caused 
by  the  alleged  negligence  of  the  defendant,  the  plaintiff  must  adduce  reasonable 
evidence  of  negligence  to  warrant  the  Judge  in  leaving  the  case  to  the  jury. — 
But  where  the  thing  is  shewn  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  want  of  care. — In  an  action  against  a  dock  Company  for  injury  to  the 
plaintiff  by  their  alleged  negligence  the  plaintiff  proved  that  he  was  an  officer  of 
the  Customs,  and  that,  whilst  in  the  discharge  of  his  duty  he  was  passing  in 
front  of  a  warehouse  in  the  dock,  six  bags  of  sugar  fell  upon  him.  Held,  reason- 
able evidence  of  negligence  to  be  left  to  the  jury :  per  Crompton,  J.,  Byles,  J., 
Blackburn,  J.,  and  Keating,  J.     Dissentientibus  Erie,  C.  J.,  and  Mellor,  J. 

[S.  C.  34  L.  J.  Ex.  220;  11  Jur.  (N.  S.)  204;  13  W.  R.  410;  13  L.  T.  148.  Dis- 
tinguished, Higgs  v.  Maynard,  1866,  1  H.  &  R.  581.  Followed,  Briggs  v.  Oliver, 
1 866,  4  H.  &  C.  403.  Adopted,  .SwiZ/i  v.  Great  Eastern  Railway,  1 866,  L.  R.  2  C.  P.  II. 
Distinguished,  Moffatt  v.  Bateman,  1869,  L.  R.  3  P.  C.  115  ;  6  Moore,  P.  C.  (N.  S.) 
369;  Bridges  v.  North  London  Railway,  1871,  L.  R.  6  Q.  B.  391  :  reversed  1874, 
L.  R.  7  H.  L.  213;  Manzoni  v.  Douglas,  1880,  6  Q.  B.  D.  151;  Crisp  v.  Tlumas, 
1890,  63  L.  T.  811.     Referred  to,  Travers  v.  Cooper,  [1914]  1  K.  B.  78.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  making 
absolute  a  rule  to  set  aside  the  verdict  for  the  defendants  and  for  a  new  trial. (a) 

The  declaration  stated  that  the  defendants  were  possessed  of  a  warehouse,  and  of 

(p)  See  Brown  v.  The  Accrington  Cotton  Spinning  ami  Manufacturing  Company 
{Limited),  ante,  p.  511. 

(a)  Not  reported,  as  no  solemn  judgment  was  pronounced,  but  only  expressions 
of  opinion  in  which  the  Court  differed ;  and  the  rule  was  made  absolute  in  order  that 
the  case  might  be  taken  to  a  Court  of  error. 
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a  certain  crane  or  machine  for  lowering  goods  therefrom,  and  at  the  time  of  the 
grievances  committed  by  them  as  hereinafter  mentioned,  they,  by  their  servants,  in 
that  behalf,  were  lowering  by  the  said  crane  or  machine  from  the  said  warehouse 
certain  bags  of  sugar  on  to  the  ground  and  stone  pavement  in  the  docks  of  the  said 
Company,  and  on  and  along  which  the  plaintiff  was  then  lawfully  passing ;  and  the 
defendants,  by  their  servants,  so  negligently,  carelessly  and  improperly  lowered  the 
said  bags  of  sugar  and  conducted  themselves  in  that  behalf  that  the  same  came  and 
fell  upon  and  against  [597]  the  plaintiff:  Whereby  the  plaintiff  was  greatly  wounded, 
bruised,  hurt  and  permanently  injured,  &c. 

Plea.     Not  guilty,  and  issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  Trinity  Term,  1864. 
the  plaintiff  deposed  as  follows  : — I  am  an  officer  of  the  Customs.  I  am  an  auxiliary 
examiner.  I  superintend  weighing  goods.  On  the  19th  of  January  I  had  performed 
duty  at  the  East  Quay  of  the  London  Docks.  I  was  directed  to  go  from  the  East 
Quay  to  the  Spirit  Quay  by  Mr.  Lilley,  the  surveyor.  I  went  to  the  Spirit  Quay 
in  order  to  do  duty.  I  proceeded  on  my  way.  There  are  warehouses  on  the  Spirit 
Quay.  I  went  to  the  entrance  of  one  of  the  warehouses,  and  could  not  find  Mr.  Lilley. 
I  was  told  he  was  in  another  warehouse.  I  was  proceeding  to  where  I  was  told  he 
was  at  the  time  of  the  accident.  I  proceeded  to  the  first  door  I  met  upon  the  quay. 
I  went  into  the  warehouse  of  which  it  was  the  door.  I  met  a  labouring  man  about 
two  yards  within  the  warehouse.  I  asked  him  if  Mr.  Lilley  was  there.  He  said, 
"No,  sir;  you  will  find  him  in  the  next  doorway."  In  passing  from  one  doorway 
to  the  other  1  was  felled  to  the  ground  by  six  bags  of  sugar  falling  upon  me.  (He 
then  described  the  injuries  he  received.)  No  one  but  myself  was  at  the  place.  I  had 
no  warning.  There  was  no  fence  or  barrier.  No  one  called  out.  I  heard  the  rattling 
of  a  chain. 

At  the  conclusion  of  the  plaintiff's  examination  in  chief  the  learned  Judge  expressed 
his  opinion  that,  even  assuming  that  the  bags  of  sugar  were  being  dealt  with  by  the 
servants  of  the  defendants  in  the  course  of  their  employment,  and  that  the  plaintiff 
was  lawfully  passing  through  the  Docks,  there  was  not  sufficient  evidence  of  negligence 
on  the  part  of  the  defendants  to  entitle  him  to  leave  the  case  [598]  to  the  jury  ;  and 
his  lordship  then  directed  the  jury  to  find  a  verdict  for  the  defendants. 

The  Solicitor  General,  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  for  a  new  trial,  on  the  ground  that  there  was  evidence 
for  the  jury  of  negligence  by  the  defendants'  servants;  which  rule  was  made  absolute 
in  the  same  term  :  whereupon  the  defendants  brought  this  appeal. 

Field  (Murphy  with  him)  argued  for  the  defendants. (a)  There  was  no  evidence 
of  negligence  which  ought  to  have  been  submitted  to  the  jury.  This  case  is  distin- 
guishable from  Byrne  v.  Boadle  (2  H.  &  C.  722),  because  the  place  in  which  the 
accident  occurred  was  not,  as  there,  a  public  highway,  but  a  dock  the  property  of 
a  Company,  and  the  public  had  no  right  to  walk  in  front  of  the  warehouses.  If, 
upon  the  evidence,  the  facts  are  as  consistent  with  the  absence  of  negligence  as  with 
negligence,  there  is  no  evidence  for  the  jury.  So,  if  the  facts  are  consistent  with 
contributory,  negligence  on  the  part  of  the  plaintiff,  there  is  no  evidence  for  the  jury. 
It  is  consistent  with  the  evidence  that  the  bags  of  sugar  were  being  lowered  in  the 
usual  course,  and  that  the  plaintiff  did  not  take  proper  care  in  passing  from  one  ware- 
house to  the  other.  [Crompton,  J.  There  could  be  no  contributory  negligence 
unless  there  was  negligence  on  the  part  of  the  defendants.]  Where  it  is  a  perfectly 
even  balance  upon  the  evidence  whether  the  injury  complained  of  has  resulted  from 
the  want  of  proper  care  on  the  one  side  or  on  the  other,  the  party  who  founds  his 
claim  upon  the  imputation  of  negligence  fails  to  establish  his  case :  per  Erie,  C.  J., 
in  Cotton  v.  Wood  (8  C.  B.  N.  S.  568,  571).  [599]  A  scintilla  of  evidence,  or  a  mere 
surmise  that  there  may  have  been  negligence  on  the  part  of  the  defendants,  will  not 
justify  a  Judge  in  leaving  the  case  to  the  jury :  Toomey  v.  The  London,  Brighton  and 
South  Coast  Railway  Company  (3  C.  B.  N.  S.  146,  150).  That  doctrine  was  acted  upon 
in  Hammack  v.  JFhite  (11  C.  B.  N.  S.  588).  There  Erie,  J.,  in  the  course  of  the  argu- 
ment said  :  "  I  do  not  assent  to  the  doctrine  that  mere  proof  of  the  accident  throws  upon 
the  defendants  the  burthen  of  shewing  the  real  cause  of  the  injury.     All  the  cases  where 

(a)  Before  Erie,  C.  J.,  Crompton,  J.,  Byles,  J.,  Blackburn,  J.,  Keating,  J.,  and 
Mellor,  J. 
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the  happening  of  an  accident  has  been  held  to  be  prima  facie  evidence  of  negligence  have 
been  cases  of  contract."  [Blackburn,  J.  The  question  depends  on  the  nature  and 
character  of  the  accident.  If  a  ship  goes  down  in  the  sea  that  is  equally  as  consistent 
with  care  as  with  negligence ;  but  if  a  ship  goes  down  in  a  dock,  is  not  the  fact  of  the 
accident  prima  facie  evidence  of  negligence?]  There  was  no  evidence  of  want  of 
reasonable  care.  The  fact  of  lowering  the  bags  is  quite  as  consistent  with  care  as 
with  the  absence  of  it.  [Crompton,  J.  It  is  stated  that  the  bags  fell  upon  the 
plaintiff;  then  how  could  they  have  been  lowered  in  the  ordinary  course?]  The 
accident  may  be  accounted  for  in  many  ways  consistent  with  the  absence  of  negligence. 
If  a  custom  house  officer,  in  the  performance  of  his  duty,  boarded  a  ship  and  fell 
down  an  open  hatchway,  the  fact  of  the  accident  would  be  no  evidence  of  negligence. 

The  doctrine  laid  down  in  Cotton  v.  Wood  (8  C  B.  N.  S.  568)  was  affirmed  in  Cooke 
v.  Waring  (2  H.  &  C.  332).  In  Cornman  v.  The  Eastern  Co^mties  Railway  Company 
(4  H,  &  N.  781)  Bramwell,  B.,  considered  it  an  ingredient  in  a  case  of  negligence,  that 
the  mischief  which  happened  was  one  which  could  have  been  foreseen.  Wilkinson  v. 
Fairrie  (1  H.  &  C.  633)  is  an  authority  that  it  was  [600]  the  plaintiffs  duty  to  take 
care  of  his  own  safety.  [Blackburn,  J.  There  is  an  old  pleading  rule,  that  less 
particularity  is  required  when  the  facts  lie  more  in  the  knowledge  of  the  opposite 
party  than  of  the  party  pleading.  Applying  that  here,  is  not  the  fact  of  the  accident 
sufficient  evidence  to  call  upon  the  defendants  to  prove  that  there  was  no  negligence?] 
The  defendants  had  a  right  to  use  their  warehouse  in  the  way  they  did,  and  there 
was  no  obligation  or  duty  on  their  part  to  put  up  any  fence  or  barrier,  or  warn  the 
public  of  danger.  The  plaintiff  was  in  the  position  of  a  person  who  had  a  mere  license 
to  enter  the  Docks,  and  he  was  not  obliged  to  go  the  way  he  did  :  Bolch  v.  Smith 
(7  H.  &  N.  736).     He  also  referred  to  Gallagher  v.  Piper  (16  C.  B.  N.  S.  669). 

The  Solicitor  General  (T.  Jones  with  him),  for  the  plaintiff.  It  is  conceded  that 
where  the  evidence  is  as  equally  consistent  with  due  care  as  with  negligence,  there 
is  no  case  for  the  jury.  It  is  also  conceded  that  it  is  not  enough  to  shew  a  mere 
scintilla  of  evidence.  No  rule  can  be  laid  down  that  the  mere  fact  of  an  accident  is 
evidence  of  negligence ;  for  each  case  must  depend  on  its  own  circumstances.  In 
determining  what  evidence  a  plaintiff  must  give,  regard  must  be  had  to  what  a  person 
in  his  position  may  be  reasonably  expected  to  give.  Assuming  that  there  was  negli- 
gence on  the  part  of  the  defendants  in  hiring  incompetent  servants,  what  more  evidence 
could  the  plaintiff  have  given  unless  he  called  adverse  witnesses  to  prove  facts 
peculiarly  within  the  knowledge  of  the  defendants?  In  Christie  v.  Griggs  (2  Camp. 
79)  Sir  James  Mansfield  ruled  that  the  mere  fact  of  a  coach  having  broken  down  was 
prima  facie  evidence  of  negligence.  In  Skinner  v.  The  London,  Brighton  and  South  Coast 
Railway  Company  (5  Exch.  787)  this  Court  [601]  held  that  a  collision  between  two 
trains  on  a  railway  was  prima  facie  evidence  of  negligence.  The  true  test  is,  whether 
the  case  is  more  consistent  with  negligence  than  care.  Looking  at  the  simple  fact 
that  the  bags  of  sugar  fell  violently  upon  the  plaintiff,  this  case  is  more  consistent 
with  negligence  than  care. 

Field  was  not  called  upon  to  reply. 

Erle,  C.  J.     The  majority  of  the  Court  have  come  to  the  following  conclusions ; — 

There  must  be  reasonable  evidence  of  negligence. 

But  where  the  thing  is  shewn  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants,  that  the  accident  arose 
from  want  of  care. 

We  all  assent  to  the  principles  laid  down  in  the  cases  cited  for  the  defendants ; 
but  the  judgment  turns  on  the  construction  to  be  put  on  the  Judge's  notes.  As  my 
brother  Mellor  and  myself  read  them  we  cannot  find  that  reasonable  evidence  of 
negligence  which  has  been  apparent  to  the  rest  of  the  Court. 

The  judgment  of  the  Court  below  must  be  affirmed,  and  the  case  must  go  down  to 
a  new  trial,  when  the  effect  of  the  evidence  will  in  all  probability  be  more  correctly 
ascertained. 

Judgment  affirmed. 
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[602]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Williams  v.  Jones.  Feb.  7,  1865. — The  plaintiff  lent  his  shed  to  the  defendant  to 
make  therein  a  sign-board,  and  D.,  a  carpenter  employed  by  the  defendant,  whilst 
at  work  in  the  shed  making  the  sign-board,  lighted  his  pipe  from  a  match  with 
a  shaving,  which  he  dropped,  and  thereby  set  fire  to  the  shavings  on  the  ground, 
by  which  the  shed  was  burned. — Held,  in  the  Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  below),  that  the  defendant  was  not  liable  :  Per  Erie,  C.  J., 
Keating  and  Smith,  J.     Dissentientibus  Blackburn,  J.,  and  Mellor,  J. 

[S.  C.  11  Jur.  (N.  S.)  843;  12  W.  R.  1023;  13  L.  T.  300.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer,  in  making 
absolute  a  rule  to  enter  the  verdict  for  the  defendant,  pursuant  to  leave  reserved  at 
the  trial.  The  pleadings  and  facts  fully  appear  in  the  report  of  the  case  in  the  Court 
below  ;  ante,  p.  256. 

Grove  (Giffard  with  him)  argued  for  the  plaintiff.(a)  This  case  stands  upon  a 
totally  different  ground  from  that  of  the  ordinary  relation  of  master  and  servant;  and 
comes  within  the  rule  as  to  the  species  of  bailment  called  "commodatum."  The  jury 
have  found  that  the  plaintiff  lent  the  shed  to  the  defendant,  and  that  the  fire  was 
caused  by  the  negligence  of  the  defendant's  servants.  The  question  is,  whether  there 
was  evidence  to  support  that  finding.  There  is  no  reason  for  any  distinction  between 
a  bailment  of  real  property  and  a  bailment  of  a  personal  chattel.  [Blackburn,  J.  The 
question  is,  whether  there  is  evidence  that  the  defendant  did  not  take  reasonable  care 
that  no  damage  should  be  caused  to  the  plaintiff  by  the  use  of  the  shed.  Crompton,  J. 
Suppose  A.  lent  his  carriage  to  B.,  and  a  servant  of  the  latter,  whilst  cleaning  it,  lighted 
a  pipe  and  set  tire  to  it.]  A.  would  have  a  right  of  action  against  B.  The  obligations 
of  a  borrower  are  to  take  proper  care  of  the  thing  borrowed  ;  to  use  it  according  to  the 
intention  [603]  of  the  lender ;  to  restore  it  at  the  proper  time ;  and  to  restore  it  in  a 
proper  condition  :  Story  on  Bailments,  ch.  4,  §  236,  p.  247,  5th  edit.,  "  As  the  loan  is 
gratuitous  and  exclusively  for  the  benefit  of  the  borrower,  he  is,  upon  the  common 
principles  of  bailment,  already  stated,  bound  to  extraordinary  diligence  : "  §  237.  Both 
by  the  common  law  and  the  Roman  law,  a  borrower  is  exempt  from  liability  for  losses 
by  inevitable  accident,  or  casualties  which  could  not  be  foreseen  or  guarded  against. 
Is  vero  qui  utendum  accepit,  si  majore  casu,  cui  humana  infirmitas  resistere  non  potest, 
(veluti  incendio,  ruina,  naufragio),  rem  quam  accepit,  amiserit,  securus  est  (Dig.  lib.  44, 
tit.  7, 1.  §  4),  §  240,  p.  252.  If  the  house  of  a  bailee  be  in  tlames,  and  he  saves  a  chattel 
of  his  own  in  preference  to  the  chattel  he  borrowed,  he  must  make  compensation  : 
"Si  incendio,  vel  ruina  aliquid  contigit,  vel  aliquod  damnum  fatale,  non  tenebitur ; 
nisi  forte,  cum  possit  res  commodatas  salvas  facere,  suas  prsetulit : "  {b)  §  245,  p.  256. 
No  doubt  the  lender  may  revoke  the  loan  at  his  will  and  pleasure :  §  277,  p.  289. 
By  the  Roman  law,  wherever  the  thing  borrowed  is  returned  in  an  injured  or 
deteriorated  state  by  the  default  of  the  borrower,  the  latter  is  responsible  for  all 
damages,  notwithstanding  the  return,  at  least  if  there  has  not  been  an  express  or 
implied  waiver  of  any  damages  by  the  lender :  Si  reddita  quidem  sit  res  commodata, 
set  deterior  reddita,  non  videbitur  reddita,  quse  deterior  facta  redditur,  nisi  quod 
interest,  prasstetur :  proprie  enim  dicitur  res  non  reddita  quae  deterior  redditur 
(Dig.  lib.  13,  tit.  6,  1.  3,  §  1 ;  Pothier,  Pr^t  a  Usage,  n.  60):  §  269,  p.  283.  Lord 
Holt,  in  his  judgment  in  Coggs  v.  Bernard  {2  Ld.  Raym.  909,  915),  said:  "As  to  the 
second  sort  of  bailment,  viz.,  commodatum,  or  lending  gratis,  the  borrower  is  bound 
to  the  strictest  care  and  diligence  to  keep  the  goods,  [604]  so  as  to  restore  them 
back  to  the  lender ;  because  the  bailee  has  a  benefit  by  the  use  of  them,  so  that,  if 
the  bailee  be  guilty  of  the  least  neglect,  he  will  be  answerable."  In  the  notes  to 
Coggs  V.  Bernard,  1  Smith's  Lead.  Cas.  193,  5th  edit.,  it  is  said  :  "As  to  commodatum 
or  loan,  the  responsibility  of  the  bailee  is  much  more  strictly  enforced  in  this  class 
of  bailments ;   and  that  with  justice,  for  the  loan  to  him  is  for  his  own  advantage, — 

(a)  Before  Erie,  C.  J.,  Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  and  Smith,  J. 

(b)  Dig.  lib.  13,  tit.  6,  1.  5,  §  4,  Pothier,  Pret  k  Usage,  n.  56. 
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not,  as  in  the  case  of  deposit,  for  that  of  the  bailor.  Besides,  he  may  justly  be 
considered  as  representing  himself  to  the  bailor  to  be  a  person  of  competent  skill 
to  take  care  of  the  thing  lent."  In  Blakemare  v.  The  Bristol  and  Exeter  Railway  Conv- 
pany  (8  E.  &  B.  1035,  1050),  the  Court  observed  that  the  principles  which  govern  the 
obligations  which  a  mere  lender  of  a  chattel  for  use  contracts  towards  the  borrower 
are  based  on  the  civil  law ;  and  they  laid  down  that  "  the  duties  of  the  borrower  and 
lender  are  in  some  degree  correlative.  The  lender  must  be  taken  to  lend  for  the 
purpose  of  a  beneficial  use  by  the  borrower ;  the  borrower,  therefore,  is  not  responsible 
for  reasonable  wear  and  tear ;  but  he  is  for  negligence,  for  misuse,  for  gross  want  of 
skill  in  the  use;  above  all,  for  anything  which  may  be  qualified  as  legal  fraud."  A 
person  who  rides  a  horse  gratuitously  at  the  owner's  request  is  equally  liable  with  a 
borrower  for  injury  caused  to  it  by  his  want  of  skill :  JVilson  v.  Brett  {\\  M.  &  W.  113). 
Tuberville  v.  Stampe  (1  Ld.  Raym.  264)  was  an  action  against  the  defendant  for  negli- 
gently keeping  his  fire,  and  Holt,  C.  J.,  said  :  "  If  the  defendant's  servant  kindled  the 
fire  in  the  way  of  husbandry  and  proper  for  his  employment,  though  he  had  no  express 
command  of  his  master,  yet  his  master  shall  be  liable  to  an  action  for  damage  done  to 
another  by  the  fire  ;  for  it  shall  be  intended  that  the  servant  had  authority  from  his 
mjister,  it  being  for  [605]  his  master's  benefit."  This  case  is  not  within  the  principles 
which  regulate  the  liability  of  a  master  for  injury  caused  by  his  servant.  It  depends 
upon  the  obligation  which  the  law  imposes  on  a  gratuitous  bailee  to  return  the  thing 
lent,  unless  prevented  by  vis  major  or  some  unforeseen  casualty.  It  makes  no  differ- 
ence whether  the  licence  was  revocable  or  irrevocable ;  and  there  is  no  reason  for  any 
distinction  between  the  loan  of  real  property  and  a  personal  chattel.  The  question, 
what  degree  of  care  is  the  borrower  bound  to  use,  cannot  depend  upon  whether  the 
thing  lent  is  detached  or  fixed  to  the  soil.  But,  assuming  that  this  is  the  ordinary 
case  of  master  and  servant,  the  defendant  is  responsible.  In  lAmpus  v.  London  General 
Omnibus  Company  (1  H.  &  C.  527),  Williams,  J.,  in  the  course  of  the  argument,  said : 
"  Suppose  a  master  told  his  coachman  not  to  drive  when  he  was  drunk,  but  he  never- 
theless did  so,  would  not  the  master  be  responsible  1 "  If  that  dictum  be  correct,  the 
defendant  in  this  case  would  be  responsible  even  though  he  had  told  the  carpenter  not 
to  smoke  in  the  shed.  This  is  in  fact  the  case  of  a  master,  who,  having  property 
gratuitously  lent  to  him,  is  responsible  for  the  negligent  act  of  his  servant  in  the  use 
of  it. 

Gray  (Hughes  with  him),  for  the  defendant.  The  defendant  is  entitled  to  judg- 
ment on  two  grounds :  first,  the  law  as  to  the  duty  of  a  bailee  of  personal  chattels 
does  not  apply  to  this  case,  because  there  was  no  bailment  on  which  any  contract  arose, 
but  a  mere  licence  to  use  a  chattel  real.  Secondly,  assuming  that  the  law  as  to  a 
bailment  of  personal  chattels  applies,  the  act  of  Davies  in  lighting  his  pipe  was  not  an 
act  done  by  him  as  the  servant  of  the  defendant,  so  as  to  render  the  defendant  liable, 
within  the  rule  qui  facit  per  alium  facit  per  se.  There  must  have  been  [606]  numerous 
cases  of  a  licence  to  enter  a  field  and  use  a  farm,  and  if  this  action  is  maintainable  it 
is  singular  that  no  instance  of  such  an  action  can  be  found.  In  Blakerrm-e  v.  The 
Biistol  and  Exeter  Railway  Company  (8  E.  &  B.  1035)  the  question  arose  upon  a  special 
contract  between  the  parties  ;  if  there  had  been  no  contract  there  would  have  been  a 
wrong  for  which  no  action  would  lie.  There  was  no  tenancy  at  will  of  the  shed,  but 
a  mere  licence  to  use  it ;  and  a  licence  to  go  on  the  land  of  another  creates  no  contract. 
If  a  person  permitted  another  to  use  a  field,  and  the  latter  was  injured  by  falling  into 
a  pit,  though  the  circumstances  might  be  such  as  to  render  the  former  liable  in  an 
action  on  the  case  he  clearly  would  not  be  liable  in  an  action  of  contract.  Even  if 
the  defendant  were  tenant  at  will  he  would  not  be  liable :  The  Countess  of  Shrewsbury's 
case  (5  Rep.  13  a.).  Where  an  action  lies  for  a  wrong,  there  is  some  duty  or  obliga- 
tion not  to  commit  that  wrong.  Here  the  wrong  was  wholly  unconnected  with  the 
purpose  for  which  the  shed  was  used.  The  defendant,  with  the  permission  of  the 
plaintiff,  entered  on  his  land  for  a  certain  purpose ;  something  was  done  beyond  that 
purpose,  which  is  a  trespass :  then  by  whom  was  it  committed  ?  Not  by  the  defen- 
dant, but  by  Davies,  and  he  is  liable  to  an  action  of  trespass.  [Mellor,  J.  Suppose 
Davies  had  got  drunk  and  set  fire  to  the  premises.]  The  defendant  would  not  have 
been  liable.  A  master  is  liable  for  the  negligence  of  his  servant  in  the  course  of  hia 
employment,  but  he  is  not  responsible  for  a  wrongful  act  of  his  servant  not  within  the 
scope  of  the  employment.  Here  the  damage  was  caused  by  the  act  of  Davies  in 
lighting  his  pipe,  which  was  altogether  beyond  the  scope  of  his  employment.     In  the 
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case  of  a  gratuitous  loan,  if  the  thing  lent  is  destroyed  without  any  negligence  on  the 
part  of  the  borrower,  he  is  not  liable  :  Story  on  13ailments,  s.  237,  p.  247,  5th  ed. 
[607]  Where  the  act  is  done  for  the  master's  benefit  and  in  the  course  of  the  employ- 
ment he  is  liable,  although  he  gave  no  express  command,  for  an  authority  will  be 
implied  :  Tuberville  v.  Stampe  (1  Ld.  Raym.  264),  M'Kevzie  v.  M'Leod  (10  Bing.  385). 
If  Davies  had  set  fire  to  the  shed  by  negligently  heating  the  glue  the  defendant 
would  have  been  liable :  Seymour  v.  Greenwood  (7  H.  &  N.  355) ;  but  he  was  not  obliged 
to  light  a  pipe. 

Grove  replied. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were 
delivered  in  Easter  Vacation  (May  17) : — 

Mellor,  J.  In  this  case  the  plaintiff  had  gratuitously  permitted  the  defendant 
to  use  his  shed  for  the  purpose  of  having  a  signboard  made  therein.  The  defendant 
employed  a  carpenter  named  Davies  to  make  such  signboard  for  him  in  the  shed  in 
question.  Davies  was  guilty  of  negligence  in  lighting  his  pipe  in  the  shed  during  an 
interval  of  work  at  the  signboard,  and  thereby  set  the  shed  on  tire ;  and  the  only 
question  for  us  is  whether  the  judgment  of  the  Court  below  is  erroneous  in  holding 
that  the  negligent  act  of  Davies  was  not  under  the  circumstances  an  act  for  which  the 
defendant  is  responsible,  as  not  being  an  act  done  in  the  course  of  his  employment  by 
the  defendant. 

Upon  the  other  points  raised  during  the  argument  there  is  no  difference  of  opinion. 
The  license  to  the  defendant  was  to  use  the  shed  for  the  purpose  of  having  the  sign- 
board made  therein,  and  the  duty  resulting  was  that  he  should  take  reasonable  care  that 
no  damage  or  injury  should  be  occasioned,  by  reason  of  such  license,  to  the  plaintiff,  by 
any  [608]  act  of  defendant  or  of  any  person  employed  by  him  to  make  the  signboard. 

It  being  conceded  that  the  act  of  Davies  was  a  negligent  act,  and  that  he  was  the 
servant  of  the  defendant  in  making  the  signboard,  does  it  not  follow  that  such  act 
having  been  committed  by  Davies  in  the  use  of  the  shed  during  the  time  he  was  there, 
for  the  purpose  of  making  the  signboard,  although  not  at  the  time  actually  at  work 
at  the  signboard,  was  a  breach  of  the  duty  resulting  from  the  permission  given  by  the 
plaintiff  to  the  defendant?  Davies  was  employed  to  make  the  signboard  in  the  shed, 
and  the  consequence  of  the  negligence  to  the  plaintiff  is  the  same  whether  he  was 
actually  at  work  or  not,  so  long  as  it  was  committed  in  the  use  of  the  shed  under  the 
license  given  by  the  plaintiff  to  the  defendant.  The  making  of  the  signboard  and  the 
use  of  the  shed  cannot  be  disconnected,  as  it  appears  to  me.  The  permission  given  by 
the  plaintiff  was  to  use  the  shed  for  the  purpose  of  making  the  signboard,  and  negli- 
gence in  the  use  of  the  shed  appears  to  me  to  fall  strictly  within  the  course  of  Davies's 
employment,  and  that  therefore  the  defendant  was  liable,  and  that  the  judgment  of 
the  Court  below  ought  to  be  reversed. 

Blackburn,  J.  The  jury  have  found,  in  answer  to  a  question  put  to  them  by 
the  learned  Judge,  "  that  the  plaintiff  lent  the  defendant  the  shed  as  alleged,"  and  a 
great  part  of  Mr.  Groves's  argument  was  based  upon  the  assumption  that  under  this 
finding  we  were  to  consider  the  defendant,  as  a  borrower  of  the  shed,  bound  to  keep 
it  safely  as  far  as  might  be  and  restore  it ;  but  this  finding  must  be  understood  with 
reference  to  the  allegation  in  the  declaration  and  the  evidence,  and  I  agree  with  the 
Court  below  that  it  is  not  to  be  understood  in  the  sense  that  there  was  any  bailment 
of  the  shed  as  a  chattel  or  any  demise  of  it  as  real  property,  but  merely  that  the  plaintiff 
did,  for  [609]  the  defendant's  accommodation  and  without  any  reward  to  himself, 
permit  the  defendant,  by  his  servants,  to  use  the  shed  for  the  purpose  of  carpentering 
work.  This  is  the  mode  in  which  the  transaction  is  described  in  the  declaration, 
which  I  think  takes  the  true  view  of  the  facts,  and  I  think  that  the  duty  which  the 
law  casts  on  a  person  using  the  shed  under  such  a  permission  is  also  accurately  stated 
in  the  declaration  in  this  case,  and  it  is  to  take  reasonable  care  that  no  damage  or 
injury  should  be  occasioned  by  the  use  thereof  by  him  and  his  servants.  The  question 
in  the  cause  is  whether  on  the  facts  there  was  evidence  which  justified  the  jury  in 
finding  a  breach  of  that  duty.  Their  finding  is  that  "  the  fire  was  caused  by  the 
negligence  of  defendant's  servant  in  using  the  shed."  It  is  not  disputed  that 
there  was  ample  evidence  that  the  fire  was  caused  by  the  negligence  of  Davies  in 
lighting  his  pipe,  nor  that  there  was  sufficient  evidence  that  Davies  was  employed  by 
the  defendant  to  use  the  shed  as  a  carpenter,  so  that  the  relation  of  master  and  servant 
existed  between  them. 
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Now  the  general  rule  of  law  is  clear,  that  where  the  relation  of  master  and  servant 
exists  between  one  directing  a  thing  to  be  done  and  those  employed  to  do  it,  the 
master  is  considered  in  law  to  do  it  himself,  and  as  a  consequence  that  the  master  is 
responsible,  not  only  for  the  consequences  of  the  thing  which  he  directed  to  be  done, 
but  also  for  the  consequences  of  any  negligence  of  his  servants  in  the  course  of  the 
employment,  though  the  master  was  no  party  to  such  negligence  and  even  did  his 
best  to  prevent  it;  as  in  the  ordinary  case  where  a  master,  selecting  a  coachman 
believed  to  be  sober,  sends  him  out  with  orders  to  drive  quietly,  and  the  coachman 
gets  drunk  and  drives  furiously.  In  such  a  case  it  may  seem  hard  that  the  master 
should  be  responsible,  yet  he  no  doubt  is  if  he  be  his  master  within  the  definition  [610] 
stated  by  Parke,  B.,  in  Quarman  v.  Burnett  (6  M.  &  W.  499,  509),  that  the  person  is 
liable  "  who  stood  in  the  relation  of  master  to  the  wrongdoer — he  who  had  selected 
him  as  his  servant,  from  the  knowledge  of  or  belief  in  his  skill  and  care,  and  who 
could  remove  him  for  misconduct,  and  whose  orders  he  was  bound  to  receive  and  obey." 
But  the  master  is  not  liable  for  any  negligence  or  tort  of  the  servant  which  is  not  in 
the  course  of  the  employment,  for  such  negligence  or  tort  cannot  be  considered  as 
in  any  way  the  act  of  the  master. 

In  the  present  case  the  difficulty  is  to  apply  these  rules  to  the  facts.  It  is  said 
that  Davies,  the  servant,  was  not  employed  by  his  master  to  smoke  or  to  light  his 
pipe,  and  that  is  no  doubt  true  ;  but  the  act  of  lighting  a  pipe  was  in  itself  a  harmless 
act ;  it  only  became  negligent  and  a  breach  of  duty  towards  the  plaintiff  because  it 
was  done  when  using  his  shed  and  working  there  amongst  inflammable  materials. 
Had  the  action  been  brought  against  Davies  himself,  it  could  not  have  been  maintained 
for  merely  lighting  his  pipe,  but  that  under  the  circumstances  would  have  been 
evidence  that  he  failed  to  take  reasonable  care  when  using  the  plaintiff's  shed  and 
working  there,  which  would  have  been  the  true  ground  of  action.  The  action  would 
have  lain  against  Davies  personally  for  negligence  in  doing  that  very  thing  which  he 
was  employed  by  the  defendant  to  do  as  his  servant  and  not  otherwise.  It  seems  to 
me,  therefore,  that  it  was  negligence  in  the  course  of  his  employment,  such  as  to  be 
in  law  the  negligence  of  his  master,  the  defendant.  The  point  is  not  one  admitting 
of  being  elucidated  by  argument  or  by  decided  cases  :  in  truth  the  whole  case  depends 
upon  whether  this  is  a  correct  statement  of  the  effect  of  the  facts. 

I  feel,  as  the  Court  below  did,  that  it  is  a  nice  and  [611]  puzzling  question,  but 
in  the  view  I  take  of  it  I  think  the  judgment  should  be  reversed. 

Keating,  J.  The  judgment  which  I  am  about  to  deliver  is  that  of  Erie,  C.  J., 
Smith,  J.,  and  myself. 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Exchequer  should  be 
affirmed. 

The  facts  are  few  :  The  plaintiff  having  sold  some  boards  to  the  defendant  allowed 
him  to  have  them  made  into  a  signboard  in  one  of  three  sheds  belonging  to  him ;  the 
defendant  employed  a  carpenter  named  Davies  to  do  the  job.  Whilst  Davies  was  at 
work  in  the  shed  making  the  signboard,  a  stranger  (i.e.  a  person  not  employed  by 
plaintiff  or  defendant,  or  having  any  business  in  the  shed)  came  in,  filled  his  pipe  with 
tobacco,  and,  at  the  request  of  Davies,  gave  him  sufficient  tobacco  to  fill  his  pipe. 
The  stranger  then  struck  a  match  with  which  he  lighted  his  own  pipe,  and  Davies 
having  lighted  a  shaving  at  the  flame  of  the  match,  after  lighting  his  pipe  with  it  put 
it  down  or  let  it  fall  negligently,  and,  in  endeavouring  to  kick  away  the  shavings  from 
the  fire,  kicked  the  fire  into  the  shavings,  and  the  three  sheds  of  the  plaintiff  were 
consumed.  The  jury  found  that  the  fire  was  caused  by  the  negligence  of  the  defen- 
dant's servant,  and  gave  a  verdict  for  the  plaintiff  for  the  value  of  the  three  sheds. 

Upon  these  facts  the  question  stated  for  the  opinion  of  this  Court  is,  whether  the 
act  of  smoking  and  lighting  the  shaving  whilst  employed  under  the  circumstances 
hereinbefore  stated  is  an  act  for  which  the  defendant  is  liable,  and  it  seems  to  us  that 
he  is  not. 

We  are  all  agreed  that  there  was  no  demise,  nor  anything  in  the  nature  of,  or 
analogous  to,  a  bailment  of  the  shed  by  the  plaintiff  to  the  defendant,  but  a  mere 
license  to  the  defendant  to  use  it  by  his  servant,  for  the  purpose  of  making  the  sign- 
board. The  question  is  [612]  whether  he  can  be  made  liable  for  the  damage  occasioned 
by  the  act  of  Davies,  who,  for  this  purpose,  must  be  taken  to  have  been  his  servant. 
That  a  master  is  liable  for  the  negligence  of  his  servant  in  the  course  of  his  employ- 
ment admits  of  no  doubt;  and  if  it  could  be  said  that  the  act  of  lighting  a  pipe  of 
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tobacco  for  the  purpose  of  smoking  it  was  in  any  way  connected  with  the  making 
of  the  signboard,  which  alone  Davies  was  employed  by  the  defendant  to  do,  there 
would  be  no  difficulty  in  saying  the  master  would  be  liable;  but  we  can  see  no  such 
connection.  It  was  not  necessary  that  he  should  smoke  in  order  to  make  the  signboard, 
nor  was  the  act  of  lighting  the  pipe  in  any  way  whatever  for  the  benefit  of  his  master, 
or  in  furtherance  of  the  object  of  his  employment.(a)i  It  is  said  he  was  negligent 
whilst  using  the  shed,  and  that  in  a  sense  is  true.  It  seems  to  us,  however,  that  in 
order  to  make  the  master  liable  the  servant  must  not  only  have  been  negligent  in  using 
the  shed,  but  in  using  it  for  the  purposes  of  his  master  and  in  the  course  of  his 
employment.  He  was  only  licensed  to  use  the  shed  for  the  purpose  of  making  the 
signboard,  and  when  he  used  it  for  other  purposes,  and  those  purposes  exclusively  his 
own,  his  license  was  at  an  end,  and  he  became  an  independent  wrongdoer.  The  act 
of  lighting  a  pipe  for  the  purpose  of  smoking  tobacco  may,  under  certain  circumstances, 
be  a  harmless  act,  but  in  this  case  the  facts  shew  it  was  highly  dangerous,  a  circum- 
stance, however,  which  in  our  view  is  only  important  as  making  it  more  difficult  to 
connect  it  with  the  act  of  making  the  signboard,  and  less  likely  to  have  been  in 
furtherance  of  the  master's  business.  If,  instead  of  bringing  into  the  shed  tobacco 
and  matches,  the  stranger  had  brought  in  squibs,  or  matches  without  tobacco,  and 
instead  of  amusing  themselves  by  smoking  they  had  diverted  themselves  with  setting 
fire  to  the  squibs  or  [613]  matches,  and  Davies  had  carelessly  thrown  down  or  let  fall 
a  squib  or  a  match  and  so  caused  the  fire,  could  it  be  said  the  master  would  be  liable 
for  it  as  being  an  act  done  in  the  course  of  the  employment?  We  do  not  think  so, 
and  yet  the  pastime  of  smoking,  although  more  frequently  indulged  in  by  workmen 
than  that  of  firing  squibs  or  matches,  is  nevertheless  not  the  less  a  pastime,  and 
equally  unconnected  with  making  a  signboard. 

If,  indeed,  the  defendant  had  known  that  Davies  was  in  the  habit  of  smoking  on 
such  occasions,  and  took  no  precautions  against  his  doing  so  in  the  plaintiff's  shed,  he 
mit^ht  perhaps  have  been  made  liable  in  another  form  ;  but  here  there  is  not  only  no 
evidence  of  anything  of  the  sort,  but  it  would  seem  the  act  of  lighting  the  pipe  was 
owing  to  the  mere  accident  of  being  supplied  by  a  stranger  with  tobacco  for  the 
purpose  of  smoking. 

Nor  can  we  perceive  any  analogy  between  this  case  and  that  put  in  argument  of  the 
drunken  coachman  who  drives  his  master's  carriage  and  horses  furiously  so  as  to  cause 
damage.  It  is  true  the  master  does  not  authorize  the  servant  to  get  drunk,  nor  does 
any  master  authorize  the  negligence  in  a  servant  for  which  he  is  made  liable.  The 
question  is  as  to  the  employment ;  (a)^  the  fitness  of  the  agent  is  always  at  the  risk  of 
the  master.  If,  as  was  said  in  the  Court  below,  the  damage  had  been  occasioned  by 
the  boiling  over  of  the  glue  pot  .whilst  making  the  sign  board,  the  defendant  would 
probably  have  been  liable,  certainly  not  the  less  so  had  it  been  caused  by  Davies 
taking  too  much  beer. 

It  seems  to  us  therefore,  in  this  case,  which  is  one  of  nicety  and  difficulty,  that  the 
Court  of  Exchequer  was  right,  and  that  their  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

[614]    Memoranda. 

On  the  last  day  but  one  of  Hilary  Term  the  Honorable  Mr.  Justice  Williams,  one 
of  the  Judges  of  the  Court  of  Common  Pleas,  retired  from  the  Bench,  in  consequence 
of  continued  indisposition. 

He  was  subsequently  sworn  in  a  member  of  the  Judicial  Committee  of  the  Privy 

Montague  Smith,  Esq.,  one  of  Her  Majesty's  Counsel,  was  appointed  a  Judge  of 
the  Court  of  Common  Pleas,  in  the  place  of  Mr.  Justice  Williams  having  first  been 
called  to  the  degree  of  Serjeant-at-Law,  when  he  gave  rings  with  the  motto  "  Pro  Lege." 

In  Hilary  Vacation  the  following  gentlemen  were  appointed  Her  Majesty's  Counsel. 
Thomas  Webster,  of  Lincoln's  Inn,  Esq.,  Sir  Thomas  Phillips,  Knt.,  of  the  Inner 
Temple,  Joseph  Brown,  of  the  Middle  Temple,  Esq.,  Clement  Milward,  of  the  Middle 
Temple',  Esq.,  James  Redfoord  Bulwer,  of  the  Inner  Temple,  Esq.,  and  Hardinge 
Stanley'  Giflfard,  of  the  Inner  Temple,  Esq. 

Benjamin  Coulson  Robinson,  of  the  Middle  Temple,  Esq.,  was  called  to  the  degree 
of  the  coif,  and  gave  rings  with  the  motto  "  Ex  Sese." 

(ay  See  Tuberville  v.  Stampe,  1  Ld.  Raym.  264. 

{ay  See  per  Maule,  J.,  Mitchell  v.  Crassweller,  13  C.  B.  243. 
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[615]    Exchequer  Reports,    Easter  Term,  28  Vict. 

The  Attorney  General  v.  Henry  Chandos  Pole  Gell.  May  5,  1865.— The 
2nd  section  of  the  Succession  Duty  Act,  1853,  applies  not  merely  to  cases  where 
the  title  accrues  at  death,  but  also  to  cases  where  the  title  has  accrued  before  the 
Act,  but  is  made  an  interest  in  possession  at  once,  "  or  after  an  interval,"  on  a 
death  occurring  after  the  Act. — A  testator  devised  certain  property  in  trust  for 
his  daughter  for  life  if  she  survived  her  then  husband,  and  after  her  death  for 
such  child  or  children  by  a  second  husband  (if  any)  as  she  should  appoint.  And 
in  case  she  died  before  her  husband,  or  without  having  children  by  a  second 
husband,  the  testator  directed  the  trustees  to  convey  the  estate  to  the  use  of  P. 
for  life,  with  remainder  to  such  child  of  P.,  other  than  the  eldest  if  more  than 
one,  as  he  should  appoint,  and  in  default  of  appointment  to  his  second  and  other 
sons  in  tail.  And  the  testator  directed  the  rents  and  profits  during  the  joint 
lives  of  his  daughter  and  her  husband  to  accumulate  for  twenty-one  years,  if  they 
should  so  long  live,  and  be  added  to  the  corpus :  and  if  they  lived  beyond  the 
twenty-one  years,  then  during  the  remainder  of  the  joint  lives  to  be  paid  to  the 
person  or  persons  who  would  have  been  entitled  to  the  corpus  if  the  daughter 
were  dead  without  issue.  The  testator  died  in  1842.  P.  died  on  the  19th 
January,  1863,  without  making  any  appointment,  whereupon  the  defendant,  his 
second  son,  became  entitled  to  the  property.  The  term  of  twenty-one  years 
expired  on  the  25th  January,  1863,  and  the  testator's  daughter  and  her  husband 
were  then  living.  Held,  that  the  defendant  on  the  death  of  his  father,  became 
"  contingently  entitled  after  an  interval "  within  the  meaning  of  the  2nd  section 
of  the  Succession  Duty  Act,  1853,  and  was  therefore  liable  to  pay  duty. 

[S.  C.  34  L.  J.  Ex.  145 ;  11  Jur.  (N.  S.)  566  ;  13  W.  R.  900  ;  12  L.  T.  461.  Discussed 
and  followed,  Ei7ig  v.  Jarman,  1872,  L.  R.  14  Eq.  363.  Referred  to,  Attorney-General 
V.  Eyres,  [1909]  1  K.  B.  734.] 

Information  in  equity  by  the  Attorney  General  (so  far  as  material)  as  follows  : — 

1.  The  object  of  this  information  is  to  obtain  payment  of  duty  in  respect  of  the 
succession  of  the  defendant  to  the  real  and  personal  property  devised  by  the  will  of 
Philip  Gell. 

2.  The  said  Philip  Gell  (who  is  hereinafter  referred  to  as  "  the  testator ")  by  his 
will,  dated  the  17th  day  of  February,  1839,  and  duly  executed,  appointed  Edward 
Sacheverel  Chandos  Pole  and  John  Cruso  trustees  and  executors  of  his  will,  and  after 
making  divers  specific  and  pecuniary  bequests  the  testator  devised  and  bequeathed 
unto  and  to  the  use  of  the  said  Edward  Sacheverel  Chandos  Pole  and  John  Cruso, 
their  heirs,  executors,  administrators,  and  [616]  assigns,  all  his  real  and  personal 
estate.  Upon  trust  to  convert  all  his  personal  estate  (except  as  therein  mentioned) 
into  money  and  thereout  to  pay  his  debts,  &c.,  and  apply  the  surplus  and  all  other 
monies  falling  into  his  general  personal  estate  to  the  like  uses  as  the  overplus  of  the 
rents  of  his  real  estate  and  the  accumulation  thereof  were  thereinafter  directed  to  be 
applied.  And  upon  further  trust  during  the  joint  lives  of  William  Pole  Thornhill, 
Esquire,  the  husband  of  his  only  surviving  child  Isabella,  and  of  the  said  Isabella  his 
wife,  to  apply  the  rents  of  his  real  estate  in  keeping  down  interest  upon  mortgages 
and  paying  off"  the  principal,  and  to  accumulate  the  surplus  and  place  it  out  at  interest, 
together  with  any  surplus  of  his  personal  estate,  until  an  eligible  purchase  could  be 
found  of  manors  or  hereditaments  in  England,  with  a  direction  that  the  same,  when 
purchased,  should  be  conveyed  and  settled  to  the  uses  of  his  will,  and  that  in  the  mean- 
time the  interest  of  the  money  applicable  to  purchases  should  be  applied  in  the  same 
manner  as  the  rents  of  the  property  so  to  be  purchased  would  be  applicable.  And  he 
declared  that  it  was  his  wish  and  intention  that  all  the  income  of  his  real  estate,  as  well 
original  as  purchased,  and  all  the  income  of  his  surplus  personal  estate,  and  of  all  other 
the  property  vested  for  the  time  being  in  the  trustees  of  his  will,  should  accumulate,  by 
way  of  compound  interest,  during  the  joint  lives  of  the  said  William  Pole  Thornhill  and 
Isabella  his  wife,  subject  nevertheless  to  the  proviso  for  cesser  thereinafter  contained,  and 
should,  with  all  accumulations  thereon  respectively,  be  laid  out  in  such  purchases  of 

Ex.  Div.  XV.— 22 
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manors  and  hereditaments  as  aforesaid,  and  should  in  the  meantime  be  considered  as  con- 
verted into  real  estate.  And  the  testator  directed  that  immediately  after  the  death  of 
either  of  them,  the  said  William  Pole  Thornhill  and  Isabella  his  wife,  all  his  real  estate, 
both  [617]  original  and  purchased,  should  be  subject  to  the  trusts  thereinafter  declared, 
that  is  to  say,  in  case  his  said  daughter  Isabella  should  survive  the  said  William  Pole 
Thornhill  he  directed  his  said  trustees,  after  paying  the  interest  upon  any  existing 
mortgages,  to  pay  the  residue  of  the  rents  of  his  estate  from  the  decease  of  the  said 
William  Pole  Thornhill,  and  thenceforth  during  the  natural  life  of  his  said  daughter 
Isabella,  unto  or  for  the  benefit  of  his  said  daughter  for  her  separate  use,  without 
power  of  anticipation  ;  and  in  case  she  should  marry  again  and  should  leave  any  child 
or  children  by  any  after-taken  husband  surviving  her,  the  testator  empowered  his  said 
daughter,  by  deed  or  will,  to  appoint  and  dispose  of  his  real  estate  unto  and  amongst 
such  child  or  children  in  such  manner  as  she  should  think  fit,  and  directed  his  said 
trustees  to  convey  his  said  real  estate  unto  her  appointee  or  appointees  accordingly ; 
and  in  default  of  any  such  appointment,  the  testator  directed  his  said  trustees  to 
convey  the  said  real  estate  to  the  use  of  the  child  or  children  of  his  said  daughter  by 
any  such  after-taken  husband  equally  amongst  them,  if  more  than  one,  as  tenants  in 
common  in  tail  with  cross  remainders  amongst  them  in  tail.  And  in  case  his  said 
daughter  Isabella  should  die  in  the  lifetime  of  the  said  William  Pole  Thornhill,  or  in 
case  she  should  die  without  having  issue  by  any  after-taken  husband,  or  in  case  there 
should  be  a  failure  of  all  her  children  by  her  after-taken  husband,  to  whom  cross 
remainders  in  tail  were  thereinbefore  directed  to  be  limited,  then  and  in  either  of 
those  cases  the  testator  directed  his  said  trustees  to  convey  his  real  estate  unto  and 
to  the  use  of  the  said  Edward  Sacheverel  Chandos  Pole  and  his  assigns  during  his 
life,  with  remainder  to  the  use  of  any  one  or  more  of  his  child  or  children  except  his 
eldest  son,  unless  being  his  only  child,  as  he  should  by  deed  or  will  appoint ;  with 
remainder  after  the  decease  of  the  said  [618]  Edward  Sacheverel  Chandos  Pole,  as  to 
all  such  part  of  the  said  real  estate  as  should  not  be  disposed  of  by  him  in  manner 
aforesaid,  unto  the  use  of  the  second  and  every  other  son  of  the  said  Edward 
Sacheverel  Chandos  Pole,  except  his  eldest  son,  severally  and  successively  in  remainder 
one  after  another,  and  the  heirs  of  their  several  and  respective  bodies,  in  manner  in 
the  said  will  mentioned,  with  other  remainders  over  to  which  it  is  unnecessary  for 
the  purposes  of  this  suit  more  particularly  to  refer.  And  the  testator  directed  that 
the  person  who  should  become  entitled  to  the  possession  of  the  said  real  estate  under 
the  directions  thereinbefore  contained  should,  within  the  space  of  three  calendar 
months  after  coming  into  such  possession,  take  upon  himself  the  surname  of  "Cell." 
And  the  said  will  contains  a  proviso  in  the  following  terms,  that  is  to  say,  "  Provided 
always,  and  I  direct  and  declare  that  in  case  at  the  expiration  of  the  term  of  twenty- 
one  years  from  the  day  of  my  decease  the  said  William  Pole  Thornhill  and  my  said 
daughter  Isabella  Thornhill  shall  both  be  living,  then  and  in  such  case  the  accumula- 
tion of  the  rents,  issues,  and  profits  of  the  real  estate  hereinbefore  devised,  and  of  the 
real  estate  purchased  by  my  said  trustees  or  trustee  under  the  directions  herein  con- 
tained, and  all  other  the  accumulations  hereby  directed,  shall  cease ;  and  such  rents, 
issues,  and  profits,  or  the  overplus  thereof,  after  payment  of  the  interest  of  any 
mortgages  or  other  incumbrances  then  remaining  a  charge  thereon,  and  all  other  the 
income  of  the  estate  and  effects  subject  to  be  invested  in  the  purchase  of  hereditaments 
under  the  trusts  of  this  my  will,  shall  from  and  after  the  expiration  of  the  said  term 
of  twenty-one  years  and  thenceforth  during  the  remainder  of  the  joint  lives  of  the 
said  William  Pole  Thornhill  and  my  said  daughter  Isabella,  or  the  overplus  thereof 
after  keeping  down  the  interest  on  all  mortgages  and  all  other  outgoings  [619]  or 
incumbrances,  be  paid  by  my  said  trustees  or  trustee  for  the  time  being,  to  and  for 
the  benefit  of  the  person  or  persons  who  for  the  time  being,  under  the  directions 
hereinbefore  contained,  would  have  been  entitled  to  such  rents,  issues,  and  profits  and 
income,  in  case  my  said  daughter  Isabella  were  then  dead  without  having  had  any 
child  by  any  after-taken  husband  as  aforesaid.  But  nevertheless  from  and  immediately 
after  the  decease  of  the  said  William  Pole  Thornhill,  in  case  my  said  daughter  Isabella 
shall  survive  him,  my  said  trustees  or  trustee  for  the  time  being  shall  pay  to  and  for 
the  separate  use  of  my  said  daughter  the  said  rents,  issues,  and  profits  thenceforth 
during  her  life  according  to  the  trust  and  direction  in  her  favour  hereinbefore  con- 
tained, and  the  said  real  estates,  as  well  original  as  purchased  under  the  directions 
herein  contained,  shall  be  subject  to  such  trusts  over  as  hereinbefore  directed  in  favour 
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of  her  issue  by  any  after-taken  husband,  and  to  all  such  trusts  in  remainder  over  as 
aforesaid,  the  directions  lastly  hereinbefore  contained  to  the  contrary  thereof  notwith- 
standing, it  being  my  will  and  intention  only  to  prevent  the  income  of  my  property 
from  being  paid  to  my  said  daughter  Isabella  during  the  life  of  the  said  William  Pole 
Thornhill,  in  case  they  should  jointly  live  beyond  the  term  for  which  accumulation  is 
by  law  permitted,  and  to  provide  for  the  payment  thereof  in  the  meantime  to  the 
persons  entitled  in  remainder,  but  not  further  to  affect  her  interests  or  those  of  my 
other  devisees  in  case  she  should  happen  to  survive  the  said  William  Pole  Thornhill," 

3.  The  testator  died  on  the  25th  day  of  January,  1842,  and  his  will  was  shortly 
afterwards  duly  proved  by  the  executors  thereof. 

4.  The  said  Edward  Sacheverel  Chandos  Pole  died  on  the  19th  day  of  January, 
1863,  after  the  time  appointed  for  the  commencement  of  "The  Succession  Duty  Act, 
1853,"  without  having  in  any  manner  exercised  the  power  [620]  of  appointment  in 
favour  of  his  children  given  to  him  by  the  said  will,  and  leaving  the  above  named 
defendant,  his  second  son,  surviving  him,  who  upon  the  death  of  his  said  father 
became  beneficially  entitled,  by  reason  of  the  disposition  made  by  the  said  will  as 
hereinbefore  stated,  to  the  real  and  personal  property  comprised  in  such  disposition, 
subject  to  the  trust  for  accumulation  in  the  said  will  contained  and  subject  also  to  the 
trusts  thereby  declared  in  favour  of  the  said  Isabella  Thornhill  and  her  child  or 
children  by  any  after-taken  husband  as  aforesaid  in  the  event  of  such  trusts  taking 
effect. 

5.  The  said  William  Pole  Thornhill  and  Isabella  Thornhill  are  both  still  living. 

6.  The  term  of  twenty-one  years  from  the  day  of  the  testator's  death  expired  on 
the  25th  day  of  January,  1863,  and  thereupon  the  above  named  defendant  (who  has 
assumed  the  surname  of  "Gell,"  pursuant  to  the  direction  in  the  said  will  in  that 
behalf  contained)  became  entitled  to  have  the  rents  and  income  of  the  real  and 
personal  property  comprised  in  the  disposition  made  by  the  testator's  will  as  before 
stated,  paid  to  him  by  the  trustees  or  trustee  thereof  for  the  time  being,  and  the  same 
have  since  then  been  paid  to  him  by  Mr.  John  Cruso  (who  is  the  surviving  trustee  of 
the  said  will)  accordingly ;  and,  inasmuch  as  the  defendant  is  a  stranger  in  blood  to 
the  testator  by  whom  the  before  stated  disposition  was  made,  a  duty  at  the  rate  of 
101.  per  cent,  upon  the  value  of  the  defendant's  succession  to  the  said  property  has 
become  payable  by  him  in  respect  thereof,  but  he  declines  to  pay  the  same  or  any 
other  duty,  and  denies  that  any  duty  is  in  fact  payable. 

Prayer.  That  it  may  be  declared  that  the  defendant  is  chargeable  with  duty  at 
the  rate  of  101.  per  cent.,  or  at  some  other  rate,  in  respect  of  the  real  and  personal 
property,  or  the  income  thereof,  to  which  he  has  become  beneficially  [621]  entitled 
under  the  disposition  made  by  the  before  stated  will  of  the  testator  Philip  Gell  as 
aforesaid  ;  and  that  the  defendant  may  be  decreed  to  pay  such  duty. 

The  defendant,  by  his  answer,  admitted  the  material  allegations. 

The  Attorney  General,  the  Solicitor  General,  Locke  and  Hanson,  for  the  Crown.(a) 
This  case  falls  within  the  express  words  of  the  2nd  section  (b)  of  the  Succession  Duty 
Act,  1853  (16  &  17  Vict.  c.  51).  There  is  a  past  disposition  of  property,  viz.,  that 
made  by  Philip  Gell  on  the  17th  February,  1839,  and  which  took  effect  on  his  death  in 
1842 ;  by  reason  whereof  a  person,  that  is,  the  defendant,  became  beneficially  entitled 
to  the  income  of  the  testator's  property  upon  the  death  of  the  defendant's  father,  who 

(a)  In  Michaelmas  Term,  1864  (Nov.  21).  Before  Pollock,  C.  B.,  Bramwell,  B., 
Channell,  B.,  and  Pigott,  B. 

(b)  Sect.  2.  "Every  past  or  future  disposition  of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any  property  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  the  time  appointed  for  the  commencement 
of  this  Act,  either  immediately  or  after  any  interval,  either  certainly  or  contingently, 
and  either  originally  or  by  way  of  substantive  limitation,  and  every  devolution  by 
law  of  any  beneficial  interest  in  property  or  the  income  thereof,  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the  commencement  of  this  Act,  to  any 
other  person  in  possession  or  expectancy,  shall  be  deemed  to  have  conferred  or  to 
confer  on  the  person  entitled  by  reason  of  any  such  disposition  or  devolution,  a 
'succession,'  and  the  term  'successor,'  shall  denote  the  person  so  entitled ;  and  the 
term  '  predecessor '  shall  denote  settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived." 
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died  on  the  19th  of  January,  1863,  after  the  Act  came  into  operation;  not  immedi- 
ately, but  after  an  interval  of  five  days ;  and  not  certainly,  but  contingently  upon 
the  continuance  at  that  time  of  the  joint  lives  of  William  Pole  Thornhill  and  Isabella 
his  wife.  It  will  be  argued  that,  [622]  because  the  defendant's  father  died  five  days 
before  the  period  of  twenty-one  years  expired,  this  is  not  a  succession  which  it 
undoubtedly  would  have  been  if  the  defendant's  father  had  died  the  day  after  the 
expiration  of  the  twenty-one  years.  But  the  2nd  section  is  expressly  framed  to  meet 
such  a  case,  by  using  the  words  "either  immediately  or  after  any  interval."  In 
construing  this  statute  technicalities  must  be  disregarded  and  the  language  of  the 
legislature  taken  in  its  popular  sense :  Saltoun  v.  The  Advocate  General  fw  Scotlayid 
(3  Macq.  659,  671).  The  substantial  meaning  of  the  will  is,  that  at  the  end  of  twenty- 
one  years,  as  the  law  does  not  permit  accumulations  to  extend  beyond  that  period,  the 
enjoyment  shall  be  accelerated  upon  the  hypothesis  of  the  death  of  the  testator's 
daughter  without  leaving  the  described  issue ;  but  so  accelerated  as  if  that  hypothesis 
should  not  ultimately  be  verified.  The  words  in  the  2nd  section,  "has  or  shall 
become  beneficially  entitled,"  mean  "entitled  in  possession  to  the  beneficial  enjoy- 
ment ; "  Wilcox  V.  Smith  (4  Drew.  40). 

Rolt  and  Charles  Hall,  for  the  defendant.  The  question  is,  who  is  the  person 
designated  in  the  will,  either  by  expression  or  necessary  reference,  as  the  first  taker 
of  the  estate  created  at  the  expiration  of  the  term  of  twenty-one  years,  during  the 
joint  lives  of  William  Pole  Thornhill  and  Isabella  his  wife.  If  that  person  is  the 
defendant's  father,  he  having  died  before  the  end  of  the  twenty-one  years,  the  question 
arises  whether  the  defendant  took  upon  the  death  of  a  person  after  an  interval 
following  that  death.  If  that  person  is  the  defendant,  who  is  first  to  take  at  the  end 
of  the  twenty-one  years,  cadit  quaestio,  because  he  cannot  be  said  to  take  on  the  death 
of  his  father.  The  testator  died  before  the  Act  came  into  operation,  so  that  the 
defendant  [623]  does  not  take  upon  the  death  of  any  person,  but  at  the  expiration 
of  the  term  of  twenty-one  years.  The  testator  by  his  will  has  divided  the  beneficial 
ownership  of  the  property  into  two  parts ;  and  reference  must  be  made  to  the  earlier 
limitations  in  order  to  ascertain  who  would  be  entitled  to  the  estate  at  the  expiration 
of  the  twenty-one  years,  if  the  testator's  daughter  were  then  dead  without  leaving 
issue.  That  person  is  not  the  defendant's  father,  but  the  defendant.  By  those 
limitations  nothing  is  given  to  the  defendant's  father.  If  the  testator  had  in  terms 
said  :  "  At  the  end  of  the  twenty-one  years,  if  my  daughter  is  then  dead,  I  give  the 
estate  to  the  defendant  for  life,"  there  could  have  been  no  question,  for  he  would  not 
have  taken  on  the  death  of  his  father.  The  testator  has  in  effect  said  so,  by  reference 
to  the  earlier  limitations.  [Bramwell,  B.  Suppose,  in  the  subsequent  limitation,  the 
testator  had  said :  "  After  the  expiration  of  twenty-one  years,  if  William  Pole 
Thornhill  and  Isabella  Thornhill  are  both  alive,  I  direct  my  trustees  to  apply  the 
rents,  &c.,  to  the  use  of  Edward  Sacheverel  Chandos  Pole  and  his  assigns  during  his 
life,  with  remainder  to  the  use  of  any  one  or  more  of  his  child  or  children  except  his 
eldest  son,"  would  you  contend  that,  the  father  having  died  during  the  twenty-one 
years,  the  defendant  did  not  take  a  succession  ?]  If  the  testator  had  said  that  the 
rents  shall  be  paid  "  to  such  and  the  same  person  for  such  and  the  same  estates  and 
interest  as  hereinbefore  directed  in  case  my  daughter  shall  die  in  the  lifetime  of 
William  Pole  Thornhill,  or  without  issue  after  his  death ; "  or  if  he  had  simply  said 
that,  "  in  such  case  the  trusts  shall  be  accelerated ; "  or  if,  as  suggested,  he  had 
repeated  the  words  of  the  earlier  limitation  in  the  subsequent  limitation,  there  might 
have  been  some  question.  But  the  words  are  "to  and  for  the  benefit  of  the  person 
or  persons  who,  for  the  time  being,  under  the  [624]  directions  hereinbefore  contained, 
would  have  been  entitled  to  such  rents,  issues,  profits  and  income,  in  case  my  said 
daughter  Isabella  were  then  dead  (that  is,  at  the  expiration  of  the  term  of  twenty-one 
years)  without  having  had  any  child  by  any  after-taken  husband  as  aforesaid."  There- 
fore it  is  necessary  to  ascertain  the  person  or  persons,  who,  at  the  end  of  the  twenty- 
one  years,  "for  the  time  being,"  would  be  entitled  to  the  rents,  &c.,  in  the  event  of 
the  death  of  the  testator's  daughter  without  issue.  Suppose  it  had  been  simply  a 
direction  to  pay  to  "the  person  or  persons  who,  for  the  time  being,  would  be  entitled;" 
it  is  clear  that  would  mean  "  the  person  who,  at  that  particular  time,  shall  be  found 
to  be  entitled."  Or,  suppose  a  bequest  of  money,  to  be  paid  twenty-one  years  after 
the  testator's  death,  to  the  rector,  "for  the  time  being,"  of  a  certain  parish,  there  would 
be  no  difficulty  in  ascertaining  the  person,  because  the  rector  "  for  the  time  being  " 
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would  be  the  rector  at  the  end  of  the  term  of  twenty-one  years.  Ho,  here,  the  words, 
"person  or  persons  who,  for  the  time  being,  would  have  been  entitled,"  cannot  include 
the  defendant's  father,  because  he  died  before  the  expiration  of  the  term  of 
twenty-one  years.  Again,  suppose,  at  the  expiration  of  twenty-one  years,  an  estate 
was  limited  to  the  second  son,  for  the  time  being,  of  A.  B.,  with  remainder  to 
the  first  and  other  sons  of  that  second  son ;  and  that  A.  B.  had  three  sons  X., 
Y.,  Z. ;  and  that  Y.,  the  second  son,  died  during  the  term  of  twenty-one  years,  and 
consequently  at  the  expiration  Z,  became  the  second  son,  "for  the  time  being," 
according  to  the  argument  for  the  Crown  the  words  "second  son  for  the  time 
being"  would  include  Y. ;  because  he  was  at  one  time  a  second  son,  and  Z.  would 
be  his  successor.  Or  suppose  the  limitations  had  been  "  if  William  Pole  Thornhill  and 
my  daughter  Isabella  shall  both  be  living  at  the  expiration  of  the  term  of  twenty- 
one  years,"  after  that  time,  during  their  joint  lives  the  rents  shall  be  paid  to  the 
[625]  person  or  persons  who,  for  the  time  being,  shall  be  entitled  to  Whiteacre  under 
the  limitations  contained  in  a  particular  settlement,  and  that  in  that  settlement  White- 
acre  was  limited  to  the  defendant's  father  for  life,  with  remainder  to  defendant.  At 
the  end  of  the  twenty-one  years,  it  would  be  necessary  to  ascertain,  by  reference  to 
the  settlement,  the  person  who,  for  the  time  being,  was  entitled  to  the  estate  :  and  he 
would  be  the  first  taker  under  those  limitations.  Then,  who  is  the  first  taker  pointed 
out  in  the  latter  part  of  this  will?  The  testator  makes  alternative  gifts;  he  gives  the 
estate  to  the  defendant's  father,  if  he  is  living  at  the  end  of  the  twenty-one  years  ;  if 
not,  he  gives  it  to  the  defendant.  The  words,  "for  the  time  being,"  cannot  be  con- 
strued so  as  to  comprehend  the  period  both  before  and  after  the  expiration  of  the 
twenty-one  years.  This  view  is  not  affected  by  the  words  at  the  end  of  the  will,  in 
which  the  testator  declares  the  object  of  the  limitations.  The  words,  "  persons  entitled 
in  remainder,"  mean  the  persons  entitled  under  the  limitations,  to  commence  at  the 
end  of  the  twenty-one  years.  The  meaning  of  the  words,  "for  the  time  being,"  was 
defined  by  Lord  Westbury,  C,  in  Ellison  v.  Thomas  (1  De  G-ex,  J.  &  S.  18,  26).  There, 
under  a  settlement,  portions  were  to  be  raised  for  children,  other  than  and  besides  the 
eldest  or  only  son  for  the  time  being  entitled  under  the  settlement;  and  it  was  held 
that  the  exclusion  applied  only  to  the  person  who  was  the  eldest  son  at  the  time 
appointed  for  raising  the  money,  and  that  the  representatives  of  an  eldest  son,  who 
had  died  before  that  period,  were  entitled  to  participate  in  the  money.  There  Lord 
Westbury,  C,  in  reversing  the  decision  of  Kindersley,  V.  C,  said :  "  When  a  future 
period  is  referred  to,  and  it  is  desired  to  designate  the  person  who  fills  a  particular 
character  at  that  period,  the  words,  'for  the  time  being,'  are  appropriately  used.  If 
several  future  periods  [626]  are  referred  to,  the  words  are  again  appropriate,  and  may 
denote  several  distinct  persons,  who  may  in  succession  fill  the  character  at  such  several 
periods.  If  I  say  that  when  a  particular  office  shall  become  vacant  the  appointment 
shall  belong  to  the  prime  minister  for  the  time  being,  the  words  denote  one  person 
only,  for  one  period  only  is  referred  to ;  but  if,  as  in  the  instance  put  by  the  Vice 
Chancellor,  I  direct  a  certain  sum  to  be  paid  annually  to  the  rector  of  A,  for  the  time 
being,  the  words  denote  the  rectors  from  time  to  time,  because  they  refer  not  to  the 
time  of  one  payment,  but  to  the  times  of  successive  annual  payments."  Here  the  term 
of  twenty-one  years  is  in  no  way  connected  with  the  defendant's  father;  it  is  an 
absolute  and  independent  term  to  be  computed  from  the  death  of  the  testator.  Then 
how  can  it  be  said  that  the  defendant  has  succeeded  upon  the  death  of  any  person  ] 
If  the  limitations  had  been  to  the  defendant's  father  for  life,  and  if  he  died  in  debt 
then  to  accumulate  for  the  period  until  the  debts  were  paid,  and  after  the  expiration 
of  that  period  to  the  defendant,  the  interval  would  have  been  connected  with  the 
defendant's  father.  If  an  estate  is  limited  to  take  effect  on  the  happening  of  a  series 
of  events,  one  or  two  of  which  is  death,  but  the  last  of  them  is  not  death,  would  that 
be  within  the  Act?  If  it  be  said  that  the  defendant  succeeds  upon  the  death  of  his 
father  and  the  expiration  of  the  term  of  twenty-one  years,  the  succession  is  no  more 
upon  the  former  event  than  the  latter.  The  words,  "  after  an  interval,"  do  not  apply 
where  the  interval  is  created  by  an  absolute  and  independent  term  computed  from  the 
death  of  the  testator.  [Pigott,  B.  Suppose  the  defendant  had  died  the  next  day 
after  his  father,  and  then  another  son  had  taken  at  the  expiration  of  the  twenty-one 
years,  would  that  interpose  any  difficulty  ?]  It  would  still  be  necessary  to  ascertain 
who  was  the  first  taker  at  the  end  of  the  twenty-[627]-one  years.  The  subsequent 
limitations  in  the  will  do  not  by  reference  incorporate  all  the  previous  limitations,  but 
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only  so  much  of  them  as  take  effect  at  the  end  of  the  term  of  twenty-one  years, 
[Bramwell,  B.  Suppose  a  testator  devised  an  estate  to  accumulate  for  ten  years  and 
then  to  be  conveyed  to  the  rector  for  the  time  being  of  A.,  and  died  after  the  com- 
mencement of  the  Act ;  according  to  your  argument  the  person  upon  whose  death 
succession  duty  accrued  would  be  the  testator  and  not  any  intermediate  rector.  The 
intention  of  the  legislature  was,  that  for  the  future,  whenever  a  person  became  bene- 
ficially entitled  to  property  upon  the  death  of  another,  he  should  pay  duty  ;  but  your 
argument  would  exempt  the  defendant  in  respect  of  the  interest  which  he  took  under 
the  proviso  for  cesser  of  the  accumulations.]  Because  he  has  not  succeeded  upon  the 
death  of  any  person  dying  after  the  commencement  of  the  Act.  The  defendant  took 
nothing  upon  the  death  of  his  father  either  immediately  or  after  an  interval.  He 
became  the  person  designated  as  the  first  taker,  because  at  the  end  of  the  twenty-one 
years  he  answered  the  particular  description.  [Pigott,  B.  He  would  not  have  answered 
it  without  the  death  of  his  father.  Bramwell,  B.  It  was  a  causa  sine  qua  non,  without 
being  a  causa  causans.]  Suppose  a  devise  at  the  end  of  twenty-one  years  to  the  person 
who  shall  be  Earl  of  A.,  and  that  shortly  before  the  expiration  of  the  twenty-one  years 
the  Earl  of  A.  died  and  his  eldest  son  succeeded  him.  [Pollock,  C.  B.  Here  the 
defendant's  father  had  a  power  of  appointment,  and  upon  his  failure  to  exercise  it  the 
estate  was  to  go  to  all  his  sons  except  the  eldest ;  so  that  it  was  not  simpliciter  an 
estate  created  at  the  end  ef  twenty-one  years.]  Instead  of  being  given  by  name  it  is 
given  by  description,  and  it  is  necessary  to  ascertain  who  is  the  person  who  answers 
that  description.  If  the  8th  section  [628]  has  any  bearing  on  this  question,  it  is  in 
the  defendant's  favour,  for  it  applies  only  to  a  disposition  of  property  to  take  effect  at 
a  period  ascertainable  only  by  reference  to  the  date  of  the  death  of  any  person  dying 
after  the  commencement  of  the  Act.  They  also  argued  as  to  the  mode  of  calculating 
the  duty,  if  payable,  and  on  this  point  referred  to  the  36th  section. 

The  Attorney  General,  in  reply,  referred  to  the  8th,  20th,  and  21st  sections  of  the 
Succession  Duty  Act,  1853. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  ♦ 

Pollock,  C.  B.  It  will  be  convenient  to  state  the  facts  that  give  rise  to  the 
question  in  this  case.  Philip  Gell  devised  certain  property  as  follows  to  his  daughter 
for  life  if  she  survived  her  then  husband,  and  after  her  death  to  such  child  or  children 
by  a  second  husband  (if  any)  as  she  shall  appoint,  and  to  them  in  default  of  appoint- 
ment. If  she  died  before  her  then  husband,  or  without  having  children  by  a  second 
husband,  then  the  trustees  were  to  convey  the  estate  to  the  use  of  Edward  Sacheverel 
Chandos  Pole  for  life,  with  remainder  to  such  child  of  Edward  Sacheverel  Chandos 
Pole  other  than  the  eldest,  if  more  than  one,  as  he  should  appoint,  and  for  default  of 
appointment,  to  the  second  and  other  sons  in  tail.  This  left  the  rents  and  profits 
during  the  joint  lives  of  the  daughter  and  her  then  husband  undisposed  of.  As  to 
these  the.  testator  directed  that  they  should  accumulate  for  twenty-one  years  if  the 
daughter  and  her  then  husband  should  so  long  live  and  be  added  to  the  corpus ;  and 
if  they  lived  beyond  twenty-one  years  then  during  the  remainder  of  the  joint  lives 
they  should  be  paid  [629]  to  the  person  or  persons  who  would  have  been  entitled  to 
the  corpus  if  the  daughter  were  dead  without  a  child  by  her  then  husband  with  a 
proviso  for  the  daughter's  benefit  if  she  survived  her  husband.  The  testator  died  in 
1842.  The  daughter  and  her  husband  are  still  living.  Edward  Sacheverel  Chandos 
Pole  died  January  19th,  1863,  without  making  any  appointment,  and  the  defendant 
is  his  second  son.  The  twenty -one  years  expired  January  25th,  1863.  The  question 
is,  whether  the  succession  duty  is  payable  on  his  interest  in  the  rents  and  profits  after 
the  twenty -one  years. 

Now  here  is  a  "  past  disposition  of  property,"  whereby  the  defendant  has  become 
beneficially  entitled  to  the  income  of  property.  Has  he  done  so  upon  the  death  of  a 
person  dying  after  the  commencement  of  the  Succession  Duty  Act  1  E.  S.  C.  Pole 
has  died  since  that  time.  The  question  is,  what  is  the  meaning  of  the  words  in  the 
2nd  section  "  has  or  shall  become  entitled  to  any  property  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  the  Act,  immediately 
or  after  an  interval,  certainly  or  contingently."  It  seems  impossible  that  the  words 
"  become  entitled  "  can  mean  both  "  have  the  right  and  have  the  enjoyment,"  and  yet 
there  are  irresistible  reasons  to  shew  that  both  are  meant.  First,  to  shew  that  it 
means  have  the  title  or  right  and  not  the  enjoyment,  there  is,  in  the  first  place,  the  word 
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itself  "entitled."  A  man  is  entitled  as  soon  as  he  has  the  right.  In  the  next  place 
he  may  be  entitled  "  after  an  interval ; "  again,  he  may  be  entitled  "  contingently." 
Further,  by  sect.  20,  the  duty  is  payable  only  where  the  successor  shall  become 
entitled  in  possession  to  the  succession.  On  the  other  hand  a  past  disposition  of 
property,  by  reason  of  which  a  person  has  become  entitled  on  the  death  of  a  person 
dying  [630]  after  the  commencement  of  this  Act,  confers  a  succession.  But  in  such 
case  it  cannot  mean  the  accrual  of  the  title,  for  that  has  taken  place,  so  that  the  word 
must  mean  here  intitled  in  possession.  Further,  if  this  were  not  so,  the  common  case 
of  a  settlement  for  life,  with  following  interests,  would  not  confer  a  succession  on  the 
persons  taking  in  remainder.  This  cannot  have  been  intended,  and  indeed  is  contrary 
to  several  cases :  The  Attorney  General  v.  Yelverton  (7  H.  &  N.  306),  Tfie  Attorney 
General  v.  Gardner  (1  H.  &  C.  639).  We  must  hold,  therefore,  that  the  section 
applies,  not  merely  to  cases  where  the  title  accrues  on  death,  but  also  to  cases  where 
the  title  has  accrued  before  the  Act,  but  is  made  an  interest  in  possession  at  once  or 
after  an  interval  on  a  death  occurring  after  the  Act;  so  that  it  applies,  not  only  where 
the  death  is  the  cause,  but  also  where  it  is  the  occasion  of  the  successor  being  entitled 
to  possession  immediately  or  after  an  interval.  But,  if  so,  that  comprehends  the 
present  case.  The  death  of  his  father  did  not  entitle  the  defendant  in  the  sense  of 
giving  him  the  title  or  right.  But  on  that  death  the  defendant  became  contingently 
entitled  after  an  interval  to  possession.  We  must,  therefore,  give  judgment  for  the 
Crown. 

Mr.  Rolt's  argument  has  not  been  lost  sight  of.  But  after  all,  if  our  construction 
of  the  statute  is  right,  the  question  is,  whether  the  father's  death  was  the  occasion  of 
the  son's  right.  We  think  it  was.  It  may  be  that  the  consequence  follows  which 
Mr.  Rolt  pointed  out,  viz.,  that  if  there  were  a  gift  for  ten  years  and  then  to  the 
rector  of  Dale  for  the  time  being,  and  A.  was  rector  at  the  beginning  of  the  ten  years 
and  died,  and  B.  was  rector  at  the  end,  that  B.  would  be  liable  to  a  succession  duty 
as  being  entitled  on  the  death  of  A.  It  may  be  so.  No  doubt  that  [631]  does  not 
seem  a  case  in  ordinary  parlance  of  being  entitled  "  on  the  death  "  of  A.  But  there 
is  no  other  objection  to  such  a  law.  There  is  no  reason  why  such  a  subject  of  taxation 
should  not  be  selected.  It  results  in  this,  when  anybody  gains  by  a  death  the  state 
shares  his  benefit. 

Judgment  for  the  Crown. 

Martin  v.  Gribble.  May  3,  1865. — A  composition  deed  under  the  Bankruptcy 
Act,  1861,  made  between  a  debtor  of  the  first  part,  the  undersigned  J.  F.,  one  of 
his  creditors,  and  also  all  his  other  undersigned  creditors  of  the  second  part, 
recited  that  the  debtor  was  unable  to  pay  his  several  creditors  the  full  sum  of 
20s.  in  the  pound,  but  was  able  and  willing  to  pay  each  and  all  of  them,  on  signing 
the  deed,  the  composition  of  5s.  in  the  pound  and  that  the  debtor  had  applied 
to  the  several  parties  thereto  of  the  second  part  to  receive  and  take  the  composi- 
tion of  5s.  in  the  pound,  payable  on  signing  the  deed,  in  full  satisfaction  and 
discharge  of  their  several  and  respective  debts,  which  the  parties  of  the  second 
part  had  agreed  to  accept  in  full  satisfaction  and  discharge  as  aforesaid,  and  in 
consideration  thereof  thereby  respectively  released  the  debtor. — Held,  that  the 
deed  was  not  binding  on  non-assenting  creditors,  since  the  composition  was  only 
payable  on  signing  the  deed,  and  therefore  the  creditors  who  signed  were  in  a 
better  position  than  those  who  dissented. 

[S.  C.  34  L.  J.  Ex.  108;  11  Jur.  (N.  S.)  490;  13  W.  R.  690;  12  L.  T.  395. 
Referred  to,  p.  973,  post.] 

Declaration  by  payee  against  maker  of  a  promissory  note,  for  501.,  payable  on 
demand. 

Plea.  That  after  the  last  pleading  in  this  action,  and  after  the  11th  day  of 
October,  1861,  the  defendant  was  indebted  to  the  plaintiff  and  divers  other  persons, 
and  thereupon  a  deed,  hereinafter  particularly  set  forth,  relating  to  the  debts  and 
liabilities  of  the  defendant  and  his  release  therefrom,  bearing  date  the  8th  day  of 
March,  1864,  was  made  and  entered  into  by  and  between  the  defendant,  the  person 
in  the  said  deed  named  as  Albert  Gribble,  of  the  first  part,  and  John  Fryer  in  the 
said  deed  named,  and  also  all  the  other  creditors  of  the  defendant  whose  names  were 
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then  undersigned  as  hereinafter  set  forth,  of  the  second  part,  and  which  said  deed, 
signed  and  attested  as  hereinafter  mentioned,  was  and  is  in  the  words  and  figures 
following,  that  is  to  say:  "This  deed,  made  the  8th  day  [632]  of  March,  1864, 
between  Albert  Gribble,  of,  &c.,  of  the  first  part,  and  the  undersigned  John  Fryer, 
of,  &c.,  one  of  the  creditors  of  the  said  Albert  Gribble,  and  also  all  the  other  under- 
signed creditors  of  the  said  Albert  Gribble  of  the  second  part  (the  said  John  Fryer 
and  all  the  other  undersigned  creditors  of  the  said  Albert  Gribble,  being  a  majority 
in  number  representing  three-fourths  in  value  of  the  creditors  of  the  said  Albert 
Gribble,  whose  debts  respectively  amount  to  101.  and  upwards,  and  being  hereinafter 
described  as  the  several  parties  hereto  of  the  second  part) :  Whereas  from  divers 
causes  the  said  Albert  Gribble  is  unable  to  pay  his  several  creditors  the  full  sum  of 
20s.  in  the  pound,  but  is  able  and  willing  to  pay  each  and  all  of  them  on  signing  this 
deed,  the  composition  or  compensation  of  5s.  in  the  pound.  And  whereas  the  said 
Albert  Gribble  hath  applied  to  the  several  parties  hereto  of  the  second  part  to  receive 
and  take  the  said  composition  or  compensation  of  5s.  in  the  pound,  payable  on  signing 
this  deed,  in  full  satisfaction  and  discharge  of  their  several  respective  debts,  claims, 
and  demands  on  him,  which  the  several  parties  hereto  of  the  second  part  have  agreed 
to  accept  in  such  full  satisfaction  and  discharge  as  aforesaid,  and  in  consideration 
thereof,  do  hereby  respectively  release  the  said  Albert  Gribble  of  and  from  all  debts, 
claims  and  demands  due  from  the  said  Albert  Gribble  to  them  respectively.  Provided 
always  that  the  execution  hereof  by  any  or  either  of  the  several  parties  hereto  of  the 
second  part  shall  not  in  any  way  prejudice  or  discharge  their  right  to  retain  for  their 
own  use  and  benefit  against  all  persons  whatever  any  security  or  securities,  whether 
legal  or  equitable,  which  are  now  held  by  any  or  either  of  them,  and  which  may  have 
been  deposited  or  given  by  the  said  Albert  Gribble  in  respect  of  any  debt,  claim  or 
demand  not  compounded  for  or  compensated  under  and  by  virtue  of  [633]  this  deed, 
and  shall  not  in  any  way  prejudice  or  discharge  their  right  to  receive  under,  or  sue 
upon,  any  such  security  or  securities  as  against  all  other  persons  than  the  said  Albert 
Gribble.  In  witness,"  &c.  Averments :  that  a  majority  in  number,  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  respectively 
amounted  to  101.  and  upwards,  did  in  writing  assent  to  and  approve  of  the  said  deed. 
And  the  execution  of  the  said  deed  by  the  defendant  was  attested  by  a  solicitor,  and 
within  twenty-eight  days  from  the  day  of  the  execution  of  the  said  deed  by  the 
defendant  the  same  was  produced  and  left  (having  been  first  duly  stamped)  at  the 
office  of  the  Chief  Kegistrar  of  the  Court  of  Bankruptcy  for  the  purpose  of  being 
registered.  And  together  with  such  deed  there  was  delivered  to  the  said  Chief 
Registrar  an  affidavit  by  the  defendant  that  a  majority  in  number,  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  amounted  to  101. 
and  upwards,  had,  in  writing,  assented  to  and  approved  of  the  said  deed.  And  the 
said  deed  did,  before  the  registration  thereof,  bear  such  ordinary  and  ad  valorem 
stamp  duties  as  were  provided  by  the  Bankruptcy  Act,  1861,  in  that  behalf.  And  at 
the  time  of  the  execution  of  the  said  deed  the  plaintiff  was  a  creditor  of  the  defendant 
in  respect  of  the  claim  herein  pleaded  to  within  the  meaning  of  the  Bankruptcy  Act, 
1861,  and  all  conditions  precedent,  matters  and  things  requiring  to  have  been  per- 
formed, and  to  have  happened  and  existed  in  that  behalf  having  been  performed  and 
having  happened  and  existed,  the  plaintiff  became,  and  was,  and  is,  bound  by  the  said 
deed  as  if  he  had  been  a  party  thereto,  and  had  duly  executed  the  same. (a) 

[634]  Demurrer,  and  joinder  therein. 

Meadows  White,  in  support  of  the  demurrer.  The  deed  set  out  in  the  plea  is  not 
binding  on  non-assenting  creditors.  It  is  made  between  the  debtor  of  the  first  part, 
and  the  creditors  who  sign  of  the  second  part,  and  the  composition  is  to  be  paid  to 
the  creditors  on  signing  the  deed.  Therefore  the  non-assenting  creditors  have  not 
equal  rights  with  the  creditors  who  sign  the  deed.  Moreover,  the  plea  is  bad  for  not 
averring  a  tender  of  the  composition  money  :  Fessardw.  Mugnier  (18  C.  B.  N.  S.  286). 
[G.  Tayler,  for  the  defendant,  then  applied  for  leave  to  amend  the  plea,  upon  an 
affidavit  that  the  composition  money  had  in  fact  been  tendered,  and  the  application 
was  granted  on  payment  of  costs.]  Then  the  deed  is  invalid,  because  it  is  only  made 
with  those  creditors  who  sign  it,  and  those  who  do  not  have  no  means  of  obtaining 

(a)  In  the  course  of  the  argument  the  Court  allowed  the  plea  to  be  amended  by 
averring  a  tender  of  the  composition  money.     See  post,  634. 
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the  composition  money.  [Bramwell,  B.  What  is  there  to  shew  on  the  face  of  this 
deed  that  it  is  for  the  benefit  of  all  the  creditors?  IValter  v.  Adcock  (7  H,  &  N.  541).] 
llderton  v.  Jewell  (16  C.  B.  N.  S.  142)  is  an  express  authority  that  a  deed  is  void 
which  purports  to  be  made  between  the  debtor  and  such  of  his  creditors  as  should 
execute  it,  and  therefore  impliedly  excludes  from  its  benefits  non-executing  creditors. 
There  Crorapton,  J.,  said,  "The  192nd  section  of  the  Act  requires  in  terms  that  there 
shall  be  a  provision  for  all  the  creditors,  and  it  seems  to  me  to  make  no  difference 
whether  you  expressly  exclude  some  of  them  or  merely  leave  them  out."  Blackburn,  J., 
did  not  assent  to  the  judgment  of  the  Court,  but  he  agreed  that  a  deed  to  be  valid 
must  be  one  which  relates  to  all  the  creditors,  and  that  if  it  excludes  any,  or  does  not 
provide  for  the  benefit  of  all,  it  is  not  binding  on  those  who  do  not  execute  it.  In 
Dingwall  v.  [635]  Edwards  (4  B.  &  S.  738)  Blackburn,  J.,  stated  that  on  further  con- 
sideration he  was  convinced  that  there  was  no  ground  for  the  doubt  he  entertained 
in  lldertait,  v.  Jewell  (16  C.  B.  N.  S.  142).  In  Dingwall  v.  Edwards  the  Court  differed 
as  to  the  construction  of  the  deed,  but  they  were  unanimous  in  opinion  that  if  it 
excluded  from  its  benefits  those  creditors  who  did  not  execute  it  it  was  void.  Here 
signing  the  deed  is  a  condition  precedent  to  any  right  to  the  composition  money. 
[Martin,  B.,  referred  to  Ex  parte  Cockburn  (33  L.  J.  Bank.  17).] 
The  Court  then  called  on 

G.  Taylor   to   support  the   plea.     It  is   not   necessary  that  a  deed   under   the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  should  be  made  between  the  debtor 
and  all  his  creditors;  it  is  sufficient  if  it  does  not  exclude  any  creditors  from  the 
benefit  of  it.     In  Clapham  v.  Atkinson  (4  B.  &  S.  730)  the  deed  was  between  the 
debtor  on  the  one  part  and  the  undersigned  creditors  of  the  other  part ;  and  both  the 
Court  of  Queen's  Bench  and  Exchequer  Chamber  held  that  it  fulfilled  all  the  conditions 
required   by  the  192nd  section  of  the  Bankruptcy  Act,  1861,  inasmuch  as  all  the 
creditors  had  the  option  of  coming  in  and  signing,  and  the  requisite  majority  had 
signed.     This  deed  is  in  the  same  form  as  the  deed  in  that  case,  except  that  there  a 
day  was  named  for  payment  of  the  composition.     [Bramwell,  B.     Suppose  a  debtor 
intended  to  pay  those  creditors  only  who  signed  the  deed,  and  never  meant  to  include 
the  other  creditors,  how  would  he  express  himself  1]     This  deed  shews  upon  the  face 
if  it  that  it  was  intended  to  operate  for  the  benefit  of  all  the  creditors.     It  recites 
that  the  debtor  "is  unable  to  pay  his  several  creditors  20s.  in  the  pound,  but  is  able 
and  willing  to  pay  each  and  all  of  [636]  them  on  signing  this  deed."     It  then  proceeds 
to  say  that  the  debtor  has  applied  to  the  parties  of  the  second  part  to  accept  the 
composition,  "payable  on  signing  the  deed."     But  the  words  "on  signing"  refer  only 
to  the  time  of  the  composition  being  payable ;  and  their  meaning  is  that  on  the  debtor 
signing  the  deed,  not  on  the  creditors  signing  it,  the  composition  is  payable.     If  that 
construction  be  put  upon  the  deed,  though  it  is  made  with  those  creditors  only  who 
sign  it,  all  the  creditors  may  obtain  the  same  benefit  under  it.     In  Hidson  v.  Barclay 
(ante,  p.  361)  Blackburn,  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber,  said :  "  There  is  no  provision  of  the  statute,  nor  is  there  anything  in  the 
nature  of  the  transaction,  to  render  it  essential  that  the  creditors  who  are  to  be  bound 
by   the  deed  should  have  an  opportunity  to  execute  the  deed  at  all."     Here  the 
creditors  are  upon  an  equal  footing;  for  the  deed  is  not  binding  on  non-assenting 
creditors  until  the  composition  is  tendered  :  and  signing  the  deed  is  not  a  condition 
precedent  to  their  right  to  it.     [Bramwell,  B.     Suppose  a  debt  is  disputed,  what  step 
is  the  creditor  to  take  to  get  the  composition  ?]     If  the  debtor  does  not  tender  the 
composition,  the  creditor  may  sue  for  the  whole  amount  of  the  debt.     [Pigott,  B. 
Dingwall  v.  Edwards  (4  B.  &  S.  738)  is  an  authority  that  this  deed  is  not  binding  on 
creditors  who  do  not  sign  it.]     There  the  covenant  to  pay  the  composition  was  with 
those  creditors  only  who  executed  the  deed,  and,  moreover,  the  Court  were  equally 
divided  in  opinion. 

Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  ought  to  be  for  the  plaintiff". 
This  case  is  clearly  within  the  decision  of  the  Lord  Chancellor  in  Ex  parte  Cockburn 
(33  L.  J.  Bank.  17),  and  it  is  scarcely  necessary  to  say  more  than  that,  in  my  opinion, 
it  is  concluded  by  the  judgment  in  that  case.  [637]  Ex  parte  Cockburn  was  decided 
by  a  Court  not  merely  of  co-ordinate  jurisdiction,  but  by  a  Court  peculiarly  acquainted 
with  subjects  of  this  nature.  I  am  willing  to  admit  that  an  opposite  opinion  might 
have  been  formed  on  the  ground  that  when  a  deed  is  executed  by  the  requisite 
majority  in  number  and  value  of  creditors  the  statute  renders  it  binding  on  all  the 

Ex.  Div.  XV  —22* 
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other  creditors.  But  I  think  that  we  are  bound  by  the  decision  of  the  Lord  Chancellor 
in  that  case.  Here  no  creditor  can  obtain  the  composition  money  unless  he  signs  the 
deed.  That  is  not  what  the  statute  intended.  The  statute  intended  that  all  the 
creditors  should  be  in  the  same  position  whether  they  signed  the  deed  or  not.  Here 
those  creditors  who  sign  the  deed,  and  those  who  do  not  are  in  a  diiferent  position  ; 
and  I  think  that,  on  that  ground,  the  deed  is  void,  and  the  plaintiff  is  entitled  to 
judgment. 

Martin,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  It 
has  been  argued  on  the  part  of  the  defendant  that  the  words  "  payable  on  signing  the 
deed,"  mean  "on  the  signature  of  the  debtor;  "  but  we  could  not  put  that  construction 
upon  them  without  doing  violence  to  the  language,  and  reading  the  words  in  a  sense 
quite  different  from  that  which  they  express.  The  deed  seems  to  me  clearly  to 
express  that  each  creditor  is  to  sign  the  deed,  and  that  upon  his  signing  it  he  is  to  be 
paid  the  composition,  so  that  the  signature  by  each  creditor  is  a  condition  precedent 
to  his  right  to  receive  the  composition  money.  In  the  case  of  Ex  parte  Cockburn 
(33  L.  J.  Bank.  19)  the  Lord  Chancellor  said  :  "To  render  a  deed  of  composition  and 
release  binding  on  the  minority  of  the  creditors  who  have  not  executed  or  assented 
to  or  approved  of  it  in  writing,  it  is  necessary  that  the  non-assenting  creditors  should 
[638]  stand  under  the  deed  in  the  same  situation  and  with  the  same  advantages  as 
the  creditors  forming  the  majority."  In  another  judgment  in  that  case  the  Lord 
Chancellor  said  (33  L.  J.  Bank.  22) :  "As  I  explained  on  a  former  occasion,  in  my 
view  of  the  statute  a  deed  to  bind  creditors  who  have  not  executed  it  must  be  a  deed 
which  places  the  parties  who  execute  and  the  parties  who  have  not  executed  it  pre- 
cisely upon  an  equal  footing  in  point  of  law."  That  is  not  so  with  this  deed.  In 
common  and  ordinary  justice  creditors  who  assent  should  not  be  placed  in  a  better 
position  than  those  who  dissent.  Here  creditors  who  do  not  sign  the  deed  get  nothing. 
That  is  the  plain  and  direct  provision  of  the  deed.  I  think  that,  upon  the  authority 
of  Ilderton  v,  Jewell  (16  C.  B.  N.  S.  142)  this  plea  is  bad,  and  that  the  plaintiff  is 
entitled  to  judgment. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  sufficient  to  say  that  I  think  the 
case  of  Ilderton  v.  Jewell  is  in  point ;  but  I  cannot  help  remarking  that  the  law  on 
this  subject  is  in  a  very  unsatisfactory  state.  It  should  be  remembered,  however, 
that  Courts  of  law  have  to  deal  with  cases  of  the  worst  aspect,  and  know  nothing  of 
the  numerous  cases  in  which  the  provisions  of  these  deeds  are  successfully  worked 
out  without  recourse  to  litigation. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  think  this  deed  is  a  very  crude  docu- 
ment, to  say  the  least  of  it.  Probably  the  debtor  himself  did  not  know  whether  it 
was  intended  to  include  all  his  creditors,  or  not.  But,  upon  reading  the  deed,  it  is 
clear  that  according  to  its  true  construction  a  creditor  can  only  get  the  composition 
on  signing  the  deed.  The  case  is  therefore  within  the  authority  of  Ilderton  v.  Jewell 
(16  C.  B.  N.  S.  142).  It  is  unpleasant  to  give  judgment  upon  [639]  a  mere  technical 
point  of  law  without  regard  to  the  merits  of  the  case,  and  it  is  desirable  that  the 
legislature  should  pass  a  short  Act  embodying  a  form  of  deed  to  be  used  on  all 
occasions,  so  as  to  put  an  end  to  these  much-vexed  questions. 
Judgment  for  the  plaintiff. 

Salomons  v.  Pender.  April  21,  1865. — An  agent,  employed  to  sell  land,  sold  it  to 
a  Company  in  which  he  was  interested  as  a  shareholder  and  director.  Held, 
that  he  was  entitled  to  no  commission  from  his  employer  in  respect  of  the  sale. 

[S.  C.  34  L.  J.  Ex.  95 ;  11  Jur.  (N.  S.)  432  ;  13  W.  K.  637 ;  12  L.  T.  267.     Observa-  . 
tions  adopted,  Teiley  \.  Shand,  1871,  20  W.  R.  206;  25  L.  T.  658.     Referred  to, 
Robinson  v.  Mollett,  1875,  L.  R.  7  H.  L.  829.     Applied,  Andrew  v.  Ramsay,  [1903] 
2  K.  B.  635;  Stubbs  v.  Slater,  [1910]  1  Ch.  195.] 

Declaration  for  work  and  labour,  commission,  and  on  accounts  stated. 

Plea.     Never  indebted.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  last  Hilary  Terra,  it 
appeared  that  the  plaintiff  was  a  surveyor  and  land  agent,  and  brought  this  action  to 
recover  the  sum  of  4561.  10s.,  as  commission  upon  the  sale  of  certain  land  of  the 
defendant.     The  plaintiff,  in  his  evidence,  stated  that  in  the  Spring  of  1863  he  was 
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consulted  by  the  defendant,  who  had  recently  purchased  a  plot  of  building  land  con- 
taining 1826  yards,  at  Oxford  Street,  Manchester.  During  a  conversation  relating 
to  the  disposition  of  the  land,  the  defendant  said  that  he  was  ready  to  sell  it,  if  the 
plaintift' could  find  a  purchaser  at  the  rate  of  10s.  a  yard.  Nothing  was  said  about 
commission,  but  the  plaintiff  assumed  that  it  would  be  paid  to  him  by  the  defendant 
according  to  the  usual  course  of  dealing  under  such  circurasUmces.  The  plaintiff 
accordingly  endeavoured  to  sell  the  property,  and  offered  it  to  different  persons  at 
the  stipulated  price.  In  the  beginning  of  1864  a  Company  was  promoted  by  Messrs. 
Peacock  and  Negroponti  for  the  purpose  of  erecting  a  new  theatre  at  Manchester. 
The  promoters  approved  [640]  of  the  land,  and  offered  through  the  plaintiff  to 
purchase  it  at  the  above  mentioned  price.  The  defendant  heard  through  the  plaintiff 
of  this  offer  and  accepted  it.  Before  the  conveyance  was  executed  the  promoters 
took  possession  of  the  land  and  commenced  building.  On  the  13th  of  April,  1864, 
an  agreement  in  writing,  containing  the  terms  of  the  sale,  was  signed  by  the  defen- 
dant and  Messrs.  Peacock  and  Negroponti,  and  on  the  15th  these  gentlemen,  together 
with  the  plaintiff  and  four  others,  were  registered  as  a  company  under  the  name  of 
the  Public  Entertainments  Company,  Limited.  When  the  defendant  accepted  the 
offer  from  the  promoters  the  plaintiff'  was  a  shareholder  in  the  projected  Company. 
Afterwards,  and  before  the  contract  was  signed,  he  increased  his  interest  in  the 
Company,  and  became  one  of  its  directors.  Proof  was  given  by  the  plaintiff"  that  he 
had  no  commission  from  the  Company,  and  that  he  alone  introduced  the  promoters 
to  the  defendant.  It  was  also  shewn  that  the  sum  of  4561.  10s,  was  the  amount  of 
commission  due  on  the  price  of  the  land  according  to  the  usage  in  sales  of  land  in 
Manchester. 

The  learned  Judge  was  of  opinion  that  the  plaintiff  had  himself  become  a  purchaser 
of  the  land,  and  could  claim  no  commission.  He  therefore  directed  a  verdict  for  the 
defendant. 

Bovill,  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  The  question 
is  simply  this ;  is  an  agent  absolutely  barred  from  recovering  commission  in  respect 
of  a  sale  when  he  has  taken  an  interest,  however  small,  in  the  subject-matter  of  the 
sale  1  It  is  submitted  that  the  rule  of  law  which  forbids  an  agent  employed  to  sell  to 
deal  as  a  buyer  with  the  property  to  be  sold,  may  be  relaxed  by  special  agreement, 
and  that  the  fact  that  the  defendant  jhas  adopted  the  sale  procured  by  the  plaintiff  is 
evidence  of  [641]  such  an  agreement.  [Martin,  B.  You  admit  that  the  defendant 
was  not,  under  the  circumstances,  bound  by  the  act  of  his  agent  in  selling  the  land  1] 
He  might  have  thrown  up  the  contract,  but  he  has  elected  to  waive  his  privilege.  By 
so  doing  he  has  treated  the  sale  as  a  valid  one,  and  recognised  the  right  of  the  plaintiff 
to  his  commission.  Again,  the  defendant  is  bound  by  the  strict  terms  of  his  contract. 
He  agreed  to  sell  the  property,  if  a  purchaser  at  10s.  a  yard  was  found.  Those  terms 
have  been  fulfilled  by  the  plaintiff  and  the  defendant  has  approved  of  the  purchasers. 
[Martin,  B.  The  plaintiff"  was  employed  to  sell  the  property  upon  the  best  terms 
that  he  could,  with  a  limit  of  10s.  a  yard.]  The  right  of  the  plaintiff  is  recognised 
by  authority.  In  Story  an  Agency,  6th  ed.,  p.  235,  s.  11,  it  is  said:  "It  maybe 
laid  down  as  a  general  principle,  that  in  all  cases  where  a  person  is,  either  actually  or 
constructively,  an  agent  for  other  persons,  all  profits  and  advantages  made  by  him 
in  the  business  beyond  his  ordinary  compensation,  are  to  be  for  the  benefit  of  his 
employers."  This  shews  that  where  the  employer  avails  himself  of  the  services  of  his 
agent  the  law  will  secure  to  the  agent  his  ordinary  commission. 

Pollock,  C.  B.  I  think  that  in  this  case  there  should  be  no  rule.  No  authority 
has  been  adduced  for  a  departure  from  the  general  principles  governing  such  a  case, 
and  the  argument  has  failed  to  convince  me  that  a  person  can  in  the  same  transaction 
buy  in  the  character  of  principal,  and  at  the  same  time  charge  the  seller  as  his  agent. 
I  cannot  agree  that,  because  the  seller  has  chosen  to  abide  by  the  sale,  he  is  therefore 
to  be  held  to  have  acknowledged  the  claims  of  the  plaintiff  both  as  agent  and 
purchaser.  There  is  nothing  to  take  the  case  out  of  the  well  known  rules  [642]  of 
principal  and  agent,  and  consequently  there  will  be  no  rule. 

Bramwkll,  B.  I  think  the  direction  of  my  brother  Martin  was  correct.  Mr. 
Bovill,  as  I  thought,  made  a  fatal  concession  when  he  admitted  that  the  defendant 
might  have  withdrawn  from  the  bargain  when  it  came  to  his  knowledge  that  the 
plaintiff  was  one  of  the  purchasers.  But  why  had  he  that  power  ]  The  answer  must 
be  that  the  plaintiff  had  departed  from  his  authority  by  making  such  a  bargain. 
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And  if  he  had  no  authority  to  make  it  he  cannot  have  earned  commission.  It  is 
true  that  the  pUiintitt"  may  have  derived  no  material  advantage  from  the  interest 
which  he  has  acquired  in  the  premises ;  and  that  the  defendant  has  had  the  benefit 
(if  it  be  one)  of  the  plaintiff's  services.  But  the  defendant  is  in  a  position  to  say, 
"  What  you  have  done  has  been  done  as  a  volunteer  and  doe&  not  come  within  the 
line  of  your  duties  as  agent."  There  is  another  way  of  putting  the  case.  The 
plaintiff,  by  offering  to  sell  the  property,  undertook  that  a  third  party  should  be  the 
buyer,  and  not  himself.  Whichever  way  the  case  is  put,  I  think  there  should  be 
no  rule. 

Martin,  B.  I  am  of  the  same  opinion.  My  decision  at  the  trial  was  based  on 
the  fact  that  the  plaintiff  was  employed  as  agent.  The  case  did  not  strike  me  as  my 
brother  Bramwell  has  put  it,  but  it  seemed  to  me  that  if  a  man,  employed  as  agent 
becomes  himself,  to  any  extent,  a  principal,  he  thereby  annihilates  any  right  which 
he  may  have  as  agent.  I  think,  however,  that  what  my  brother  Bramwell  has 
suggested  it  an  answer  to  the  plaintiff's  claim — that  he  was  employed  to  sell  to  third 
persons,  and  has  in  point  of  fact  sold  to  himself.  Mr.  [643]  Bovill  has  contended, 
that  as  the  sale  was  not  rescinded  there  is  a  subsisting  contract  to  pay  the  commis- 
sion. But  that  seems  to  me  to  be  a  fallacy.  The  engagement  to  pay  commission  to 
the  plaintiff  is  quite  distinct  from  the  acceptance  of  an  offer  to  buy  the  land.  In 
Story  on  Agency,  p.  262,  §  210,  it  is  said  :  "In  this  connection,  also,  it  seems  proper 
to  state  another  rule,  in  regard  to  the  duties  of  agents,  which  is  of  general  applica- 
tion, and  that  is,  that,  in  matters  touching  the  agency,  agents  cannot  act  so  as  to  bind 
their  principals,  where  they  have  an  adverse  interest  in  themselves.  This  rule  is 
founded  upon  the  plain  and  obvious  consideration,  that  the  principal  bargains,  in  the 
employment,  for  the  exercise  of  the  disinterested  skill,  diligence,  and  zeal  of  the  agent, 
for  his  own  exclusive  benefit.  It  is  a  confidence  necessarily  reposed  in  the  agent,  that 
he  will  act  with  a  sole  regard  to  the  interests  of  his  principal,  as  far  as  he  lawfully 
may ;  and  even  if  impartiality  could  possibly  be  presumed  on  the  part  of  an  agent, 
where  his  own  interests  were  concerned,  that  is  not  what  the  principal  bargains  for ; 
and  in  many  cases,  it  is  the  very  last  thing  which  would  advance  his  interests.  The 
seller  of  an  estate  must  be  presumed  to  be  desirous  of  obtaining  as  high  a  price  as 
can  fairly  be  obtained  therefor;  and  the  purchaser  must  equally  be  presumed  to 
desire  to  buy  it  for  as  low  a  price  as  he  may."  The  author  then  proceeds  to  cite 
passages  from  writers  on  the  civil  law  and  continues  (p.  264) :  "  If  then,  the  seller 
were  permitted,  as  the  agent  of  another,  to  become  the  purchaser,  his  duty  to  his 
principal  and  his  own  interest  would  stand  in  direct  opposition  to  each  other ;  and 
thus  a  temptation,  perhaps  in  many  cases  too  strong  for  resistance  by  men  of  flexible 
morals,  or  hackneyed  in  the  common  devices  of  wordly  business,  would  be  held  out, 
which  would  betray  them  into  gross  [644]  misconduct,  and  even  into  crime.  .  .  .  This 
doctrine  is  well  settled  at  law ;  but  it  is  acted  upon  in  Courts  of  equity  to  a  much 
larger  extent."  We  have,  therefore,  the  authority  of  Mr.  Justice  Story  against  this 
action.  Mr.  Bovill  read  another  passage  from  Story  to  the  effect  that  an  agent 
cannot  derive  profit  from  any  transaction  in  the  course  of  his  business  beyond  his 
ordinary  commission.  But  what  is  meant  is  that  where  an  account  is  directed  against 
agents  of  the  proceeds  of  property  which  they  have  sold  at  a  profit,  they  will  be 
allowed  to  take  credit  for  their  commission. 

Rule  refused,  (a) 

Ibottson  v.  Peat.  May  1,  1865. — A  person  whose  game  is  enticed  away  from  his 
land  by  a  neighbour,  is  liable  to  an  action  for  exploding  combustibles  so  as  to 
be  a  nuisance  to  the  latter,  in  order  to  frighten  the  game  away  from  his  land  and 
prevent  him  killing  them,  and  enticing  other  game. 

[S.  C.  34  L.  J.  Ex.  118  ;  11  Jur.  (N.  S.)  394;  13  W.  R.  691  ;  12  L.  T.  313. 
Referred  to,  Allen  v.  Flood,  [1898]  A.  C.  8.] 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  committing 
the  grievances,  &c.,  the  plaintiff  was  and  still  is  possessed  of  certain  land  at  Stonelow, 
in  the  parish  of  Brampton,  in  the  county  of  Derby ;  yet  the  defendant,  well  knowing 

(o)  Reported  by  A.  P.  Stone,  Esq. 
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the  premises,  on  divers  days  and  times  between  the  1st  day  of  October,  a.d.  1864, 
and  the  commencement  of  this  suit,  unlawfully  and  with  intent  to  drive  and  frighten 
away  grouse  and  other  game,  then  lawfully  being  in  and  upon  the  said  land  of  the 
plaintiff,  from  and  off  and  away  from  the  said  land  of  the  plaintiff  to  certain  other 
lands,  and  to  prevent  the  plaintiff  from  hunting,  shooting  and  taking  the  said  game  on 
his  said  land,  fired,  exploded  and  projected,  and  caused  to  be  fired,  exploded  and 
projected,  certain  oflFensive,  injurious,  noxious,  terrifying  and  dangerous  rockets, 
fireworks,  missiles,  projectiles  and  combustibles,  and  made  [645]  and  caused  to  be 
made  divers  loud,  jarring,  annoying  and  disturbing  noises  close  to  and  over  the  said 
land  of  the  plaintiff,  so  as  to  be  and  the  same  were  a  nuisance  and  a  grievous  disturb- 
ance to  the  plaintiff  in  his  lawful  and  quiet  occupation  and  enjoyment  thereof.  And 
thereby  also  the  plaintiff's  horses  and  cattle  which  were  then  lawfully  in  and  upon 
the  said  land  of  the  plaintiff  were  then  greatly  alarmed,  terrified  and  rendered  wild, 
unmanageable  and  furious,  and  impelled  to  run  and  rush  violently  in  and  about  and 
over  the  said  land  of  the  plaintiff,  and  into  certain  bogs  and  quagmires  therein,  and 
against  find  over  the  walls,  banks  and  fences  of  the  said  land  of  the  plaintiff,  and  to 
break  down  and  destroy  such  walls,  banks  and  fences  of  the  plaintiff,  and  to  escape 
out  of  the  said  land  of  the  plaintiff  and  to  go  at  large,  and  by  reason  of  the  premises 
the  said  horses  and  cattle  sustained  great  injury  and  damage,  and  became  and  were 
rendered  wild,  dangerous  and  unmanageable,  and  thereby  also  divers  large  numbers 
of  grouse  and  other  game  then  lawfully  being  in  and  upon  the  said  land  were  scared, 
frightened  and  driven  off  and  away  from  the  said  land  of  the  plaintiff,  which  other- 
wise the  plaintiff  might  and  would  have  shot,  hunted,  killed  and  taken. 

Plea.  As  to  so  much  of  the  first  count  as  relates  to  the  said  grouse  the  defendant 
says  that,  before  and  at  the  time  of  the  committing  of  the  said  supposed  grievances, 
&c.,  his  Grace  the  Duke  of  Kutland  was  seised  in  fee  of  certain  lands  abutting  on  and 
next  adjoining  to  the  said  land  of  the  plaintiff  in  the  first  count  mentioned,  and  was 
entitled  to  the  exclusive  right  of  shooting,  killing  and  taking  grouse  on  his  said  lands. 
And  the  said  Duke,  before  the  committing  of  his  said  supposed  grievances,  had  gone 
to  great  expense  in  getting  up  and  preserving  great  numbers  of  grouse  on  his  said 
lands  as  the  plaintiff  [646]  well  knew.  And  the  defendant  says  that  just  before  the 
committing  of  the  said  supposed  grievances  the  plaintiff  fraudulently  and  wrongfully, 
and  with  intent  to  lure  and  entice  the  said  grouse  away  from  the  said  lands  of  the 
said  Duke  on  to  the  said  land  of  the  plaintiff,  and  to  obtain  for  himself  the  benefit  of 
the  said  expense  so  incurred  by  the  said  Duke  as  aforesaid,  laid  and  placed  on  the 
said  land  of  the  defendant,  near  to  the  lands  of  the  said  Duke,  quantities  of  corn  and 
other  substances  on  which  grouse  feed,  and  thereby  then  lured  and  enticed  the  said 
grouse  in  the  first  count  mentioned,  and  was  about  to  lure  and  entice  other  grouse 
away  from  and  out  of  the  said  lands  of  the  said  Duke  on  to  the  said  lands  of  the 
plaintiff,  and  was  then  and  there  about  to  shoot  and  kill  the  said  grouse,  wherefore 
the  defendant,  as  the  servant  of  the  said  Duke,  and  by  his  command,  in  order  to 
prevent  the  plaintiff  from  shooting  and  killing  the  said  grouse  so  lured  and  enticed 
as  aforesaid,  and  from  luring  and  enticing  the  said  other  grouse  as  aforesaid,  com- 
mitted the  said  grievances  in  this  plea  pleaded  to,  doing  no  more  than  was  necessary 
for  the  purpose  aforesaid. 

Demuirer,  and  joinder  therein. 

Baylis,  in  support  of  the  demurrer.  The  question  is  whether,  the  plaintiff  having 
a  qualified  property  in  game  on  his  own  land,  the  defendant  is  justified  in  frightening 
them  away  by  firing  rockets  and  other  projectiles  close  to  and  over  the  land  of  the 
plaintiff,  so  as  to  be  a  nuisance  to  him.  [Martin,  B.  What  is  the  distinction  between 
enticing  game  away,  and  frightening  them  awayl]  The  distinction  is  illustrated  by 
the  case  put  by  Holt,  C.  J.,  in  Keehle  v.  Hickeringill  (Holt,  19,  20 ;  11  East,  574,  note), 
viz.  that  there  is  nothing  unlawful  in  a  schoolmaster  alluring  the  boys  from  another 
[647]  school,  but  if  he  frightens  them  by  firing  guns,  so  that  their  parents  will  not 
let  them  go  to  the  other  school,  the  mjister  may  maintain  an  action  for  the  loss  of  his 
scholars.  For  that  position  Holt,  C.  J.,  refers  to  the  Year  Book,  11  Hen.  4,  47. 
Keeble  v.  Hickeringill  (Ro\t,  19;  11  East,  574,  note)  decided  that  an  action  on  the 
case  lies  for  discharging  guns  near  the  decoy  pound  of  another,  with  design  to 
damnify  the  owner  by  frightening  away  the  wildfowl  resorting  thereto,  by  which  the 
wildfowl  were  frightened  away  and  the  owner  damnified.  In  Camngton  v.  Taylor 
(11  East,  571)  it  was  held  that  an  action  lies  for  a  wilful  disturbance  of  a  decoy,  by 
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firing  so  near  to  it  as  to  make  the  wildfowl  take  flight.  There  is  nothing  unlawful 
in  enticing  game  by  putting  down  corn  ;  but  it  is  unlawful  to  frighten  them  away  by 
firing  combustibles.  [Bramwell,  B.  In  Chasemore  v.  Richards  (2  H.  &  N.  168  ;  7  H.  L. 
Cas.  349)  the  plaintiff  was  possessed  of  an  underground  spring  which  supplied  his 
well,  and  the  defendant,  by  digging  a  well  on  his  land,  dried  up  the  plaintiff's  spring ; 
but  the  only  remedy  the  plaintiff  had  was  to  dig  his  well  deeper.]  So  here  the  defen- 
dant, by  offering  better  food,  should  have  enticed  away  the  game  from  the  plaintiffs 
land.  Read  v.  Edwards  (17  C  B.  N.  S.  245)  decided  that  an  action  lies  against  the 
owner  of  a  dog,  who,  knowing  the  animal  to  have  a  propensity  for  chasing  and 
destroying  game,  permits  it  to  be  at  large,  and  the  dog  in  consequence  breaks  and 
enters  the  plaintiff's  wood,  and  chases  and  destroys  young  pheasants  which  are  being 
reared  there  under  domestic  hens.  He  also  argued  that  the  plea  was  merely  a  plea 
to  the  damage ;  and  that  the  plaintiff  had  a  qualified  property  in  the  game  while  on 
his  land.  On  the  last  point  he  cited  Sutton  v.  Moody  (1  Ld.  Rayra.  251),  [648]  The 
Earl  of  Lonsdale  v.  Rigg  (11  Exch.  654),  Regina  v.  Pratt  (4  E.  &  B.  860),  Blades  v.  Higgs 
(12  C.  B.  N.  S.  501 ;  in  error,  13  C.  B.  N.  S.  844). 

Wills,  in  support  of  the  plea.  It  is  conceded  that  a  person  has  a  qualified  property 
in  game  whilst  on  his  land,  and  that  renders  it  clear  that  the  plaintiff  has  committed 
a  wrong  by  enticing  away  the  game.  It  does  not  follow  that  because  the  means 
employed  were  not  unlawful,  the  act  itself  was  lawful.  A  person  may  have  a  perfect 
right  to  put  corn  on  his  land,  but  if  it  is  done  with  the  intent  to  injure  his  neighbour, 
and  does  in  fact  injure  him,  the  act  is  unlawful.  In  Keeble  v.  Hickeringill  (11  East, 
574,  note)  Lord  Holt  said :  "  Suppose  the  defendant  had  shot  in  his  own  ground,  if 
he  had  occasion  to  shoot  it  would  have  been  one  thing,  but  to  shoot  on  purpose  to 
damage  the  plaintiff  is  another  thing  and  a  wrong."  The  plea  alleges  that  the  plaintiff 
placed  the  corn  on  his  land  fraudulently  and  wrongfully  and  with  intent  to  entice 
away  the  game,  and  that  the  defendant  did  the  acts  complained  of  in  order  to  prevent 
him.  This  case  is  distinguishable  from  that  of  the  schoolmaster,  because  the  defen- 
dant had  a  possessory  right  to  the  game,  and  what  he  did  was  for  the  purpose  of  pro- 
tecting that  right.  The  plea  states  that  the  plaintiff  committed  the  first  wrong  and 
that  he  did  it  with  the  express  intention  of  injuring  his  neighbour,  and  on  general 
demurrer  that  is  admitted.  [Martin,  B.  This  case  is  not  distinguishable  from 
Carrington  v.  Taylor  (11  East,  571).] 

Baylis  was  not  called  upon  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plea  is  [649]  bad.  The  plaintiff, 
by  his  declaration,  complains  that  for  the  purpose  alleged  an  act  was  done  by  the 
defendant  which  caused  damage  to  the  plaintiff ;  and  if  there  had  been  no  plea  he 
would  clearly  have  been  entitled  to  judgment.  But  then  the  defendant,  by  his  plea, 
says,  "  You  have  done  me  some  wrong  and  I  have  been  endeavouring  to  redress  that 
wrong  by  doing  some  wrong  to  you."  As  a  general  proposition  it  may  be  laid  down, 
that  cannot  be  done.  If  a  person  is  attacked  by  force  he  may  defend  himself  by 
force ;  but  in  general  a  person  cannot,  because  a  wrong  has  been  done  to  him,  commit 
some  other  wrong  for  the  purpose  of  repairing  the  injury ;  but  he  must  endeavour 
to  obtain  redress  in  a  lawful  manner.  As  my  brother  Bramwell  suggests,  if  a  person 
libels  another  the  latter  is  not  justified  in  horsewhipping  him  ;  and  if  a  person  horse- 
whips another  the  latter  is  not  justified  in  libelling  him.  On  these  grounds  it  appears 
to  me  that  the  plea  is  bad,  and  that  the  plaintiff  is  entitled  to  judgment. 

Martin,  B.  I  think  that  the  case  of  Carrington  v.  Taylor  (11  East,  571)  is  a  decisive 
authority  that  this  plea  is  bad. 

Bramwell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  declaration  states  that  the  plaintiff  being  possessed  of  certain  land,  the  defen- 
dant unlawfully  and  with  intent  to  drive  and  frighten  away  game  then  being  on 
the  land  of  the  plaintiff  and  to  prevent  him  from  shooting  them,  fired  rockets  and 
combustibles  close  to  and  over  the  land  of  the  plaintiff,  so  as  to  be  a  nuisance  to  him. 
The  defendant  by  his  plea  admits  that  the  matter  alleged  is  true,  but  sets  up  a  right 
to  do  what  is  complained  of  for  the  purpose  attributed  to  the  defendant  in  the 
declara-[650]-tion,  viz.,  to  prevent  him  from  shooting  the  game.  Then  what  is  the 
reason  given?  It  is  this  :  "The  game  which  I  frightened  was  game  which  you  enticed 
away  from  the  Duke  of  Rutland's  land,  by  placing  corn  and  other  food  for  them  on 
your  land ;  and  therefore  I,  as  the  servant  of  the  Duke,  in  order  to  prevent  you  from 
shooting  the  game,  and  from  continuing  to  entice  them,  did  the  acts  complained  of." 
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In  my  opinion  that  is  a  bad  plea.  There  is  nothing  in  point  of  law  to  prevent  the 
plaintiff'  from  doing  that  which  the  plea  alleges  he  has  done.  I  say  "  in  point  of  law," 
because  it  cannot  be  contended  for  a  moment  that  any  action  would  lie  against  the 
plaintiff.  As  to  the  propriety  of  such  conduct  between  gentlemen  and  neighbours  I 
say  nothing.  Where  a  person's  game  is  attracted  from  his  land,  he  ought  to  offer 
them  stronger  inducements  to  return  to  it.  It  is  like  the  case  I  referred  to  in  the 
course  of  the  argument,  Chasemai-e  v.  Richards  (2  H.  &  N.  168  ;  7  H.  L.  Cas.  349),  which 
shews  that  if  a  man  has  the  misfortune  to  lose  his  spring  by  his  neighbour  digging  a 
well,  he  must  dig  his  own  well  deeper. 

PiGOTi',  B.     I  am  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


[651]  Gardom  v.  Lee  and  Others.  April  26,  1865.— On  the  30th  July,  1861, 
the  defendant  put  up  certain  land  for  sale  by  auction,  subject  to  the  following  con- 
ditions : — "  4.  That  within  twenty-one  days  from  the  day  of  sale  the  vendors 
shall  have  ready  for  delivery  to  the  purchasers  an  abstract  of  title.  7.  If  any 
purchaser  make  any  objections  or  requisitions  in  respect  of  the  title  within  thirty- 
five  days  from  the  day  of  sale,  the  vendors  shall  be  at  liberty,  at  their  election, 
either  to  answer  such  objections  and  comply  with  such  requisitions,  or  to  rescind 
the  contract  for  sale  on  repaying  the  deposit  alone  and  without  interest  for  the 
same,  and  without  incurring  any  liability  to  pay  any  expenses  for  investigating  the 
title.  8.  That  such  right  of  the  vendors  to  hold  the  purchaser  to  have  waived 
all  objections  and  requisitions  not  made  within  the  time  specified,  and  such  right 
of  the  vendors  to  rescind  the  contract,  shall  not  be  deemed  to  be  waived,  or  in  any 
manner  affected  or  prejudiced,  by  any  negotiation  as  to  any  objections  or  requisi- 
tions, or  attempt  to  obviate  or  to  comply  with  the  same."  The  plaintiff  became 
the  purchaser,  and  paid  a  deposit  of  1001.  The  abstract  of  title  was  not  delivered 
until  the  2nd  November.  On  the  8th  November  the  vendee's  solicitor  wrote  to 
the  vendors'  solicitor,  stating  that  the  vendors,  who  were  trustees,  "  had  no  power 
to  sell,  and  that  it  was  not  worth  while  going  on  further."  On  the  28th  November 
the  vendee's  solicitor  again  wrote  desiring  to  know  "  whether  the  vendors  would 
rescind  the  contract  and  return  the  deposit  or  insist  on  specific  performance." 
On  the  30th  November  the  vendors'  solicitor  replied  that  "  he  was  satisfied  they 
had  power  to  sell,  and  that  his  clients  would  expect  the  vendee  to  complete  the 
purchase."  The  vendee  thereupon  incurred  expense  in  investigating  the  title; 
and  it  turned  out  that  the  vendors  had  no  power  to  sell.  Some  further  corre- 
spondence took  place,  and  ultimately  the  vendors'  solicitor  stated  his  willingness 
to  pay  back  the  deposit  without  interest  and  costs.  Held,  that  there  was  no 
negotiations  or  attempt  to  obviate  objections  or  comply  with  requisitions  within 
the  meaning  of  the  eighth  condition,  and  that  the  vendors  having  elected  to  insist 
on  a  specific  performance  could  not  rescind  under  the  seventh  condition,  and  were 
liable  to  pay  the  vendee  interest  on  his  deposit  and  the  expenses  of  investigating 
the  title. 

[S.  C.  34  L.  J.  Ex.  113;  11  Jur.  (N.  S.)  393;  13  W.  R.  719;  12  L.  T.  430. 
Distinguished,  In  re  Deighton  and  Hairis's  Contract,  [1898]  1  Ch.  464.] 

By  consent  and  order  of  a  Judge  the  following  case  was  stated  for  the  opinion  of 
this  Court : — 

The  declaration  stated  that  the  defendants,  to  wit,  on  the  30th  July,  A.D.  1861, 
caused  to  be  put  up  for  sale  by  public  auction  certain  lands  and  premises  in  divers  lots, 
upon  and  subject  to  certain  conditions.  (The  declaration  then  set  out  the  conditions, 
of  which  the  following  are  alone  material.) 

"  3.  That  each  purchaser  shall,  immediately  after  the  sale,  pay  a  deposit,  in  the 
proportion  of  101.  for  every  1001.,  of  his  purchase  money  into  the  hands  of  Mr.  Jessop, 
solicitor,  and  sign  an  agreement  for  payment  of  the  remainder  on  the  31st  day  of 
October  next,  at  Mr.  Jessop's  offices,  at  which  time  and  place  the  purchase  is  to  be 
completed ;  and  if  from  any  cause  whatever  the  purchase  shall  not  be  completed  on 
the  said  31st  day  of  October  next,  the  purchaser  shall  pay  interest  on  the  remainder 
of  his  purchase  [652]  money  after  the  rate  of  51.  per  cent,  per  annum  from  that  day 
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until  the  purchase  shall  be  completed,  and  shall  from  the  same  day  be  entitled  to  the 
rents  and  profits  thereof. 

"  4.  That  within  twenty-one  days  from  the  day  of  the  sale  the  vendor  shall,  at  his 
own  expense,  make  and  have  ready  for  delivery  at  the  office  of  Mr.  Jessop,  at  Alfreton 
aforesaid,  to  the  several  purchasers,  or  their  solicitors,  an  abstract  of  the  title  of  the 
vendors  to  the  several  lots." 

"6.  That  each  purchaser  shall  make  his  objections  and  requisitions,  if  any,  in 
respect  of  the  title  to  the  lot  bought,  and  send  the  same  to  Mr.  Jessop,  solicitor, 
Alfreton,  within  thirty-five  days  from  the  day  of  sale,  and  all  objections  and  requisi- 
tions which  shall  not  be  made  within  the  time  specified  shall  be  taken  to  be  waived. 

"  7.  That  if  any  purchaser  make  any  objections  or  requisitions  in  respect  of  the 
title  to  the  lots  within  thirty-five  days  from  the  day  of  the  sale  as  aforesaid,  the  vendors 
shall  be  at  liberty,  at  their  election,  either  to  answer  such  objections  and  comply  with 
such  requisitions,  or  to  rescind  the  contract  for  sale  on  repaying  the  deposit  alone  and 
without  interest  for  the  same,  or  for  any  other  part  of  the  purchase  money,  and  without 
incurring  any  liability  to  pay  such  purchaser  any  of  the  expenses  for  investigating  the 
title  or  otherwise. 

"  8.  That  such  right  as  aforesaid  of  the  vendors  to  hold  the  purchaser  to  have 
waived  all  objections  and  requisitions  not  made  within  the  time  specified  as  aforesaid, 
and  such  right  of  the  vendors  to  rescind  the  contract  as  aforesaid,  shall  not  be  deemed 
to  be  waived  or  in  any  manner  aflfected  or  prejudiced  by  any  negociation  as  to  any 
objections  or  requisitions,  or  any  attempt  to  obviate  or  to  comply  with  the  same 
respectively." 

The  declaration  then  stated  that  the  plaintiff  was  the  highest  bidder  for  certain 
lots,  and  purchased  the  same,  [653]  subject  to  the  said  conditions,  and  paid  the  defen- 
dant 1001.  as  a  deposit,  and  signed  an  agreement  to  pay  the  remainder;  and  after 
averring  mutual  promises,  and  that  the  plaintiff  had  done  all  things  necessary,  and  all 
times  had  elapsed,  &c.,  alleged  as  a  breach  that  the  defendants  did  not  make  or  deduce 
to  the  plaintiff,  nor  did  they  have  a  title  to,  nor  were  they  able  to  sell  and  convey  to 
the  plaintiff  the  said  lots :  whereby  the  plaintiff  lost  the  expenses  incurred  by  him  in 
investigating  the  title  of  the  defendants  to  the  said  lots  and  the  use  of  the  money  paid 
by  him  as  such  deposit. 

By  his  last  will  and  testament,  duly  executed,  and  dated  the  14th  day  of  November, 
1860,  William  Wildgoose,  of  Morley  Street,  Birmingham,  devised  and  bequeathed  all 
his  real  and  personal  estates  whatsoever  and  wheresoever  unto  James  Lee,  of,  &c.,  and 
George  Cole  Curtis,  of,  &c.,  their  heirs,  executors,  &c.,  upon  trust  for  his  wife,  Hannah 
Wildgoose,  during  her  life,  and  for  that  purpose  to  permit  her  to  have  the  use  and 
enjoyment  of  such  part  thereof  as  should  not  produce  income,  and  to  permit  her  to 
receive  the  income  of  such  part  as  should  produce  income ;  and  upon  her  decease 
upon  trust,  as  soon  as  conveniently  might  be,  to  convert  the  whole  of  his  said  estates 
into  money,  and  for  that  purpose  to  sell  such  part  as  should  not  consist  of  money,  or 
securities  for  money,  either  by  public  auction  or  private  contract.  .  .  .  And  the  trustees 
were  to  stand  possessed  of  the  monies  arising  from  such  sales  upon  trust  to  invest 
the  same  on  securities  as  therein  mentioned  and  to  pay  the  annual  income  in  equal 
moieties  to  the  testator's  son  and  daughter  for  their  respective  lives,  and  after  their 
deaths  the  trustees  were  to  stand  possessed  of  the  trust  funds  for  the  issue  of  the  son 
and  daughter  in  equal  shares  as  therein  mentioned. 

[654]  William  Wildgoose,  the  testator,  died  on  or  about  the  day  of 

18  . 
Hannah  Wildgoose,  his  widow,  is  still  living  and  the  testator's  son  and  daughter. 
On  the  30th  July,  1861,  J.  Lee,  G.  C.  Curtis  and  Hannah  Wildgoose  put  up  for 
sale  by  public  auction,  in  four  lots,  under  the  conditions  of  sale  set  out  in  the  declara- 
tion, certain  land  in  the  county  of  Derby,  which  had  passed  to  them  by  the  said 
devise.  The  plaintiff  became  the  purchaser  of  lots  2  and  3,  at  the  price  of  491.  per 
acre  for  lot  2,  containing  15  a.  1  r.  15  p.,  and  421.  per  acre  for  lot  3,  containing  8  a. 
0  r.  7  p.,  and  paid  a  deposit  of  1001.  in  respect  thereof,  and  signed  an  agreement  for 
the  payment  of  the  remainder. 

On  the  8th  August,  1861,  and  again  on  the  12th  September  in  the  same  year, 
Mr.  Taylor,  the  plaintiff's  solicitor,  applied  by  letter  to  Mr.  Jessop,  the  solicitor  for 
the  defendants,  for  the  abstract  of  the  defendant's  title,  but  from  difficulties  which 
arose  in  obtaining  some  of  the  necessary  deeds,  the  defendants  were  unable  to  furnish 
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the  abstract  till  the  2nd  November,  1861,  on  which  day  Mr.  Jessop  delivered  the 
same  to  Mr.  Taylor. 

After  the  delivery  of  the  abstract  Mr.  Taylor  wrote  the  following  letter  to 
Mr.  Jessop : — 

"Bakewell,  8th  November,  1861. 

"  Wildgoose's  Sale. 
"  Dear  Sir, — I  have  not  yet  perused  this  abstract,  but  I  have  just  been  glancing 
over  the  sheets  and  am  struck  with  last  testatoi-'s  will,  whereby  he  devises  to  trustees 
in  trust  for  his  wife  for  life  and  then  to  sell.     You  say  in  a  a  note  she  is  living  and 
will  join  in  the  conveyance.     How  do  you  make  out  the  power  of  sale  has  arisen  1 — 
Yours  truly,  "  John  Taylor. 

"To  Michl.  Jessop,  Esq.,  Crich, 

[655]  "  P.S. — Of  course  this  query  is  merely  preliminary,  and  is  not  to  prejudice 
our  right  to  make  complete  requisitions  afterwards,  but  it  does  not  seem  to  me  worth 
while  going  on  further,  unless  my  present  view  that  there  is  not  as  yet  any  power  of 
sale  be  successfully  combatted." 

After  this  some  further  correspondence  took  place  between  Mr.  Taylor  and  Mr. 
Jessop  upon  the  question  whether  the  trustees  had  power  to  sell,  and  on  the  28th 
November  Mr.  Taylor  wrote  the  following  letter  to  Mr.  Jessop : — 

"Bakewell,  28th  November,  1861. 

"  Wildgoose's  Sale. 

"  Dear  Sir, — I  am  obliged  for  the  copy  will,  and  regret  I  can  see  nothing  in  it 
enabling  a  sale,  except  the  express  power  of  sale,  which,  notwithstanding  the  cases 
to  which  you  refer  and  my  further  consideration  of  the  matter,  I  must  still  contend 
does  not  come  into  force  with  its  incidental  authority  to  give  receipts  till  after  the 
widow's  death.  Under  these  circumstances  my  client  wishes  to  withdraw  from  the 
purchase.  Please  let  me  know  as  soon  as  you  can  whether  you  rescind  the  contract 
and  return  the  deposit,  or  whether  you  insist  on  specific  performance  by  us.  In  the 
latter  event  I  will,  within  a  reasonable  time,  send  you  formal  queries  and  requisitions 
on  whole  title,  but  as  yet  I  have  not  gone  into  the  general  title,  not  thinking  it  right 
to  incur  that  expense  when  an  apparently  insuperable  difficulty  lays  on  the  surface. — 
I  remain,  yours  truly,  "  JoHN  Taylor. 

"To  Michl.  Jessop,  Esq., 
"  Crich,  Derby." 

To  this  letter  Mr.  Jessop  replied  as  follows : — 

"  Crich,  Derby,  30th  November,  1861. 
"  Wildgoose's  Sales. 
"  Dear  Sir, — I  am  satisfied  that  we  have  now  power  to  [656]  sell  and  will  thank 
you  to  send  me  your  queries  on  the  title,  as  my  clients  will  expect  yours  to  complete 
the  purchase. — Yours  truly,  "  Michael  Jessop. 

"  To  John  Taylor,  Esq." 

After  this  letter  the  plaintiffs  solicitor  went  into  an  examination  of  the  title,  and 
laid  the  abstract  before  counsel  to  advise  on  the  purchaser's  behalf,  and  the  deeds 
were  compared  with  the  abstract. 

After  the  plaintiffs  solicitor  had  obtained  counsel's  opinion  on  behalf  of  the 
purchaser,  he  sent,  on  or  about  the  21st  December,  1861,  to  the  defendants'  solicitor 
certain  requisitions  and  observations  on  the  title  and  the  right  of  the  defendants 
to  sell,  the  5th  of  which  was  copied  from  the  opinion  of  his  counsel  on  the  point  to 
which  it  refers,  and  was  as  follows  : — "  5.  The  attempted  sale  in  the  lifetime  of 
Hannah  the  widow  of  William  Wildgoose,  the  testator  of  1860,  is  wholly  unauthorized. 
She  cannot,  by  her  concurrence,  accelerate  the  period  of  sale,  nor  would  the  concur- 
rence of  the  son  and  daughter  remove  the  objections,  as  the  contingent  interests  of 
their  unborn  issue  cannot  be  bound,  as  against  such  issue  the  proposed  sale  and 
conveyance  would  be  a  plain  breach  of  trust,  in  which  of  course  the  purchaser  would 
be  involved.     This  is  too  clear  to  admit  of  any  discussion." 

The  plaintiffs  solicitor  wrote  a  letter  accompanying  these  requisitions,  stating  that 
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it  became  his  duty  on  the  part  of  the  plaintiff  to  decline  proceeding  further  with  the 
purchase  and  requesting  that  the  deposit  should  be  returned  with  interest,  and  his 
expenses  paid. 

The  defendants'  solicitor  did  not  at  first  yield  to  the  objection  as  to  the  right  to 
sell  and  convey,  and  some  correspondence  took  place  and  the  matter  stood  over  till 
the  1st  September,  1862,  when  the  plaintiff's  solicitor  again  [657]  wrote  to  defendants' 
solicitor,  requesting  the  matter  might  be  closed  without  further  delay,  and  enclosing 
his  bill  of  costs,  and  requesting  payment  of  it  and  a  return  of  the  deposit  and  interest. 

On  the  11th  November,  1862,  Mr.  Jessop  and  Mr.  Taylor  had  a  personal  inter- 
view, and  at  that  interview  Mr.  Jessop  objected  to  the  plaintiff's  demand  for  interest 
on  the  deposit  and  costs.  On  the  17th  November,  1862,  Mr.  Jessop  wrote  a  letter 
to  Mr.  Taylor,  stating  his  willingness  to  pay  back  the  deposit  without  interest  and 
costs,  and  that,  on  hearing  from  Mr.  Taylor  that  he  would  be  satisfied  with  this,  he 
would  send  him  a  cheque  for  the  amount. 

Some  further  correspondence  took  place,  in  which  the  plaintiff's  solicitor  insisted 
on  his  right  to  recover  the  deposit,  with  interest  and  costs,  and  defendants'  solicitor 
denied  the  right  to  interest  and  costs,  and  stated  that,  on  such  claim  being  abandoned, 
he  would  at  once  send  a  cheque  for  the  deposit. 

The  writ  was  issued  in  the  present  action  on  the  5th  December,  1862.  Since  the 
declaration  was  delivered,  the  1001.  deposit  has  been  repaid,  and  no  question  is  to  be 
raised  concerning  such  deposit,  nor  does  the  plaintiff  seek  for  damages  by  reason  of 
the  non-delivery  of  an  abstract  in  due  time. 

It  is  admitted  that  the  defendants  did  in  fact  make  and  deduce  such  title  to  the 
property  purchased  by  the  plaintiffs  as  they  had,  and  that  they  were  willing,  so  far 
as  they  had  power,  to  convey  such  property  to  the  plaintiff,  and  were  ready  to  pro- 
cure the  concurrence  of  the  testator's  widow  and  of  his  son  and  daughter  in  such 
conveyance. 

The  defendants  contend  that  they  did  not,  by  the  conditions  of  sale,  bind  them- 
selves to  make  a  good  title  to  the  property,  or  warrant  that  they  had  a  good  title  to 
sell  the  same ;  that  the  declaration  discloses  no  cause  of  action,  [658]  and  that  upon 
the  facts  above  stated  as  to  the  making  and  rescinding  of  the  contract,  the  plaintiff  is 
not  entitled  to  recover  interest  on  his  deposit  or  costs. 

The  plaintiff  contends  that  by  the  contract  and  conditions  the  defendants  were 
bound  to  shew  that  they  had  a  good  title  and  right  to  convey  the  property  to  the 
plaintiff,  subject  to  the  power  of  rescinding  the  contract  given  to  the  vendors  by  the 
conditions ;  and  that,  upon  the  facts  stated,  the  defendants  were  not  entitled  to 
rescind,  and  did  not  rescind  the  contract  according  to  the  conditions,  and  that  the 
plaintiff  is  entitled  to  recover  interest  on  his  deposit  and  costs. 

The  question  for  the  Court  is,  whether,  upon  the  pleadings  and  under  the  circum- 
stances stated,  the  plaintiff  is  entitled  to  recover  interest  on  the  deposit  and  the  costs 
of  investigating  the  title,  or  either  of  them. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover  the  said 
interest  and  costs,  or  either  of  them,  then  the  defendants  agree  that  a  judgment  shall 
be  entered  against  them  by  confession  or  otherwise,  as  the  Court  may  think  fit,  with 
costs.  And  if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
the  said  interest  and  costs,  or  either  of  them,  in  this  action,  then  the  plaintiff  agrees 
that  a  judgment  shall  and  may  be  entered  against  him  of  nolle  prosequi  or  otherwise, 
as  the  Court  may  think  fit,  and  that  judgment  may  be  entered  accordingly,  with  costs 
of  defence. 

It  is  agreed  that  if  the  judgment  is  entered  for  the  plaintiff  the  damages  shall  be 
assessed  at  71.  13s.  6d.  for  the  said  interest,  and  151.  for  the  said  costs,  and  that  judg- 
ment shall  be  entered  for  either  or  both  of  the  said  sums  as  the  Court  may  direct. 

Hayes,  Serjt.  (Fitzjames  Stephens  with  him),  for  the  [659]  plaintiff.  The  plaintiff 
is  entitled  to  recover  interest  on  his  deposit,  and  the  costs  of  investigating  the  title. 
First,  there  has  been  no  rescission  of  the  contract,  under  the  seventh  condition.  The 
defendants,  by  the  letter  of  their  solicitor  of  the  30th  of  November,  1861,  elected  nob 
to  rescind  the  contract,  and,  having  exercised  their  option,  they  have  precluded  them- 
selves from  afterwards  rescinding  it:  Tanner  v.  Smith  (10  Sim.  410).  Mwley  v.  Cook 
(2  Hare,  106)  is  an  express  authority  that  the  continuance  of  the  treaty  for  the 
completion  of  the  title,  after  the  first  objection  of  the  purchaser,  was  a  waiver  of  the 
condition  as  to  rescinding  the  contract.     Moreover,  under  the  circumstances,  the 
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defendants  had  no  power  to  rescind.  Having  made  default  in  delivering  the  abstract 
of  title  within  twenty-one  days  after  the  sale,  as  required  by  the  fourth  condition,  the 
objections  and  requisitions  could  not  be  made  within  thirty-five  days  from  the  sale, 
as  required  by  the  sixth  condition.  Therefore  the  defendants  cannot  now  avail  them- 
selves of  the  liberty  to  rescind  under  the  seventh  condition.  Secondly,  there  was  no 
negotiation  or  attempt  to  obviate  or  comply  with  any  objections  or  requisitions, 
within  the  meaning  of  the  eighth  condition,  so  as  to  preserve  the  defendants'  right  to 
rescind  the  contract.  All  that  occurred  was  a  refusal  by  the  plaintiff  to  complete 
the  purchase,  and  a  determination  on  the  part  of  the  defendants  to  compel  the 
plaintiff  to  complete  it. 

Lush,  for  the  defendants.  The  defendants  are  not  liable  to  pay  the  interest  or 
costs.  First,  the  defendants  having  failed  to  deliver  the  abstract  of  title  within 
twenty-one  days  after  the  sale,  the  plaintiff  might  have  refused  to  receive  it;  but 
having  accepted  the  abstract,  he  has  waived  all  objection  to  its  non-delivery  within 
the  prescribed  time.  [660]  On  the  other  hand,  the  defendants,  by  not  delivering  the 
abstract  within  the  twenty-one  days,  have  waived  the  benefit  of  the  condition  which 
requires  all  objections  and  requisitions  to  be  made  within  twenty-five  days  from  the 
day  of  sale.  But  though  each  party  has  waived  the  conditions  as  to  time,  he  has  not 
waived  the  other  conditions.  The  eighth  condition  was  framed  for  the  express 
purpose  of  meeting  any  objection,  that  the  defendants,  by  negotiating,  elected  not  to 
rescind  the  contract,  and  thereby  waived  their  right  to  do  so.  Secondly,  there  was 
a  negotiation  within  the  meaning  of  the  eighth  condition.  [Pollock,  C.  B.  When  do 
you  say  that  the  defendants  rescinded  the  contract?]  On  the  17th  November,  1862, 
when  the  defendants'  solicitor  stated  his  willingness  to  pay  back  the  deposit.  [Pigott,  B. 
There  was  no  negotiation  within  the  meaning  of  the  seventh  and  eighth  conditions, 
but  a  dispute,  the  one  party  asserting  that  he  had  a  right  to  sell,  the  other  that  he 
had  not.]  So  long  as  the  discussion  continued  the  defendants'  right  to  rescind  was 
preserved  by  the  eighth  condition.  Tanner  v.  Smith  (10  Sim.  410)  and  Morley  v. 
Cook  (2  Hare,  106)  do  not  govern  this  case,  because  in  those  cases  there  was  no  such 
condition  as  the  eighth. 

Hayes,  Serjt.,  was  not  called  upon  to  reply. 

Pollock,  C.  B.     I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

The  Court  is  called  upon  to  decide  under  circumstances  which  the  parties  apparently 
did  not  contemplate,  and  for  which  they  have  made  no  provision.  The  seventh 
condition  points  to  the  period  of  thirty-five  days,  within  which  objections  or  requisi- 
tions in  respect  of  title  are  to  be  made,  and  if  any  objections  or  requisitions  are  made 
within  that  [661]  period,  th£  vendors  may  either  answer  the  objections  and  comply 
with  the  requisitions  or  rescind  the  contract.  The  eighth  condition,  to  some  extent, 
enables  them  to  do  both,  that  is,  first  to  try  and  obviate  the  objections  and  comply 
with  the  requisitions,  and  if  they  cannot,  to  rescind  the  contract.  .  That  seems  to  me 
the  true  construction  of  the  seventh  and  eighth  conditions,  taken  together. 

As  my  brother  Pigott  pointed  out  in  the  course  of  the  argument,  those  conditions 
do  not  apply  here,  because  there  was  no  negotiation  or  attempt  to  obviate  any  objec- 
tion, but  a  dispute,  the  vendees  saying  that  the  vendor  had  no  power  to  sell,  the 
vendor  saying  that  he  had.  If  the  vendor  had  proposed  that  an  indemnity  should 
be  given,  or  that  some  other  mode  should  be  adopted  for  obviating  the  objection  to 
the  title,  that  might  have  been  a  negotiation  within  the  eighth  condition.  But  each 
party  asserted  his  right,  the  one  to  compel  the  purchase,  the  other  to  abandon  the 
contract ;  and  they  went  on  corresponding  and  trying  to  persuade  each  other,  each 
insisting  that  he  was  right  and  the  other  wrong.  The  vendors  should  either  have 
obviated  the  objection  when  called  upon,  or  at  once  have  rescinded  the  contract. 
But  they  did  neither,  and  much  too  long  a  period  elapsed  before  they  expressed  any 
intention  to  rescind.  If  the  conditions  as  to  time  are  waived,  I  do  not  see  how  that 
part  of  the  contract  can  be  waived  without  the  other  part  being  also  waived. 

Giving  the  fullest  effect  to  the  seventh  and  eighth  conditions  in  favour  of  the 
vendors,  the  result  is  this — by  the  seventh  the  vendors  are  enabled  to  rescind  the 
contract  if  they  cannot  answer  the  objections  or  comply  with  the  requisitions  ;  by  the 
eighth  the}'  are  allowed,  not  to  rescind  immediately,  but  to  negotiate  and  endeavour 
to  obviate  the  objections  and  comply  with  the  requisitions.  I  think  [662]  that  the 
case  of  Tanner  v.  Smith  (10  Sim.  410)  applied  the  moment  the  vendors  said  to  the 
vendee,  "  We  are  right,  and  caaaot  do  more.     You  say  you  are  right,  and  do  not 
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mean  to  do  more ;  therefore  we  hold  you  to  your  bargain."  After  that,  in  my 
opinion,  the  vendors  could  not  rescind  the  contract. 

For  these  reasons  it  appears  to  me  that  judgment  should  be  entered  for  the 
plaintiff. 

Bramwell,  B.  I  am  of  the  same  opinion.  Indeed,  I  think  it  a  plain  case. 
The  seventh  condition  is  very  intelligible  and  reasonable,  and  so  is  the  eighth,  if  a 
reasonable  limit  be  put  upon  it.  A  man  contracts  to  sell  an  estate,  and,  inasmuch  as, 
upon  delivery  of  an  abstract  of  title,  some  objection  may  be  raised  of  which  he  is  not 
aware,  by  the  seventh  condition  he  reserves  to  himself  the  liberty  of  saying,  "  I  will 
remove  that  objection  or  point  out  that  it  is  unfounded,  or  I  will  make  compensation, 
and  I  propose  to  negotiate."  But  in  order  that  he  might  not,  by  negotiating,  be 
deemed  to  have  waived  his  right  to  rescind  the  contract,  the  eighth  condition  is 
inserted.  Here,  if  there  had  been  anything  in  the  nature  of  negotiation,  I  should 
have  thought  that  the  eighth  condition  preserved  the  vendor's  right  to  rescind.  But 
they  do  not  negotiate  as  to  any  objections  or  requisitions,  or  attempt  to  obviate  or 
comply  with  them,  but  stand  upon  their  rights  and  say  to  the  vendee :  "  Your 
objection  is  unfounded.  I  will  not  attempt  to  obviate  it,  but  insist  on  the  perform- 
ance of  your  contract."  It  seems  to  me  that  a  condition  like  the  eighth,  with  the 
construction  put  upon  it  by  the  defendants'  counsel,  would  be  an  unreasonable  condi- 
tion, as  this  case  shews,  because  the  plaintiff  says,  "There  is  an  objection  on  the 
surface ;  before  we  proceed  further,  I  will  make  it  [663]  obvious."  Then  what  say 
the  defendants?  "We  insist  that  it  is  no  objection."  The  plaintiff  very  wisely 
replies,  "  If  that  is  so  I  will  stand  upon  my  rights  and  make  my  requisitions,"  the 
result  of  which  was  that  the  plaintiff  incurred  expense.  After  that  I  think  that  in 
reason  and  good  sense  the  defendants  lost  their  power  to  rescind  the  contract,  and 
that  the  plaintiff  is  entitled  to  recover  in  this  action. 

There  is  another  difficulty  to  which  I  must  advert.  I  am  by  no  means  sure  that 
the  defendants  have  attempted  to  rescind  the  contract.  They  do  not  at  the  last 
moment  make  an  unconditional  offer  to  return  the  deposit ;  but  only  say  that  if  the 
plaintiff  will  abandon  his  claim  to  interest  and  costs,  they  will  return  it,  if  not,  they 
will  hold  him  to  his  bargain.  But  however  that  may  be,  on  the  main  ground  I  think 
that  the  plaintiff  is  entitled  to  judgment. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  plaintiff  brings  this  action  to  recover 
interest  on  his  deposit,  and  the  costs  necessarily  incurred  in  investigating  the  title. 
The  defendants  urge  their  right  to  rescind  the  contract  under  the  seventh  and  eighth 
conditions.  Then  the  question  is,  whether,  under  the  circumstances,  they  have  that 
right,  and,  if  so,  whether  they  have  rescinded.  It  is  perfectly  plain  that,  if  the 
purchaser  makes  any  objection  to  the  title,  the  vendors  may,  at  their  election,  either 
rescind  the  contract  or  negotiate  with  a  view  to  remove  the  objection.  The  eighth 
condition  says  that  if  the  vendors  shall  attempt  to  remove  any  objection  by  negotia- 
tion, their  right  to  rescind  shall  not  thereby  be  deemed  to  be  waived.  That  being 
so,  the  purchaser's  solicitor,  by  his  letter  of  the  28th  of  November,  1861,  makes  an 
objection  in  limine  that  the  vendors  have  no  power  to  sell,  and  accompanies  it  with 
this  statement :  "  My  client,  therefore,  wishes  to  withdraw  [664]  from  the  purchase." 
Then  what  is  the  answer  of  the  vendors  1  In  a  letter  of  the  30th  of  November,  1861, 
their  solicitor  says  :  "  I  am  satisfied  that  we  have  now  power  to  sell,  and  will  thank 
you  to  send  me  queries  on  the  title,  as  my  client  will  expect  yours  to  complete  the 
purchase."  Is  that  a  negotiation  with  a  view  to  remove  the  objection,  or  is  it  not  in 
point  of  fact  an  election  to  hold  the  vendee  to  his  bargain,  or,  in  other  words,  an 
election  not  to  rescind  the  contract,  but  to  compel  the  vendee  to  perform  it  1  I  think 
that  the  plaintiff  is  entitled  to  recover  the  whole  amount  claimed. 

Judgment  for  the  plaintiff. 

BURBIDGE  V.  Morris.  April  24,  1865. — The  defendant  consented  to  his  name  being 
inserted  in  a  prospectus  as  a  director  of  a  projected  joint  stock  Company  ;  and 
on  the  prospectus  being  sent  to  him  by  the  secretary  of  the  Company,  suggested 
alterations,  and  also  that  the  Company  should  be  advertised  in  a  particular  news- 
paper. Held,  no  evidence  for  the  jury  that  the  defendant  authorized  the  secretary 
to  pledge  his  credit  for  all  the  expenses  of  advertising  the  Company. 

[S.  C.  34  L.  J.  Ex.  131 ;  13  W.  R.  921 ;  12  L.  T.  426.] 
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Declaration  for  work  done  and  materials  provided,  and  for  money  paid  by  the 
plaintiff  for  the  defendant.  The  defendant  pleaded,  except  as  to  21.  16s.,  never 
indebted  ;  and  payment  of  that  sum  into  Court.  The  plaintiff"  accepted  the  sum  paid 
into  Court,  and  joined  issue  on  never  indebted. 

The  cause  was  tried  before  Martin,  B.,  at  the  London  Sittings  after  last  Hilary 
Term,  when  the  following  facts  appeared  : — The  plaintiff"  was  an  advertising  agent 
in  London,  and  the  defendant  was  a  solicitor  at  Carmarthen.  In  April,  1861,  a  joint 
stock  Company  was  projected  by  one  Reid,  called  the  "Trelech  Lead  Mining 
Company  (Limited)."  A  person  named  Sanders  was  captain  of  the  mine,  and  one 
Green  hill  was  secretary  of  the  Company.  [665]  The  defendant  had  authorized 
Sanders  to  put  down  his  name  as  a  director  of  the  Company,  and  Greenhill  had 
done  so  on  Sanders's  authority.  The  plaintiff",  at  Greenhill's  request,  came  to  the 
office  of  the  Company,  when  Greenhill  asked  the  plaintiff  to  advertise  the  Company, 
at  the  same  time  shewing  him  a  prospectus  in  which  the  name  of  the  defendant 
appeared  as  a  director.  The  plaintiff  inquired  whether  all  the  directors  named  in  it 
had  consented  to  act,  and  was  assured  by  Greenhill  that  they  had.  The  plaintiff, 
however,  stated  to  Greenhill  that  as  the  directors  were  all  strangers  to  him,  and  the 
cost  of  advertising  might  be  considerable,  he  should  like  to  have,  as  it  was  his 
invariable  custom,  some  one  to  look  to  for  the  amount  of  his  account,  as  the  directors 
might  repudiate  their  liability.  Thereupon  Reid  agreed  to  be  personally  responsible, 
and  gave  the  plaintiff  a  letter  to  that  effect.  Greenhill,  as  secretary,  from  time  to 
time  gave  the  plaintiff  orders  for  advertising  the  Company,  and  he  accordingly  caused 
advertisements  to  be  published.  On  the  9th  of  April,  Greenhill  wrote  to  the  defen- 
dant as  follows : — 

"  Trelech  Lead  Mining  Company  (Limited), 
"Gracechurch  Street. 

"  Sir, — By  book-post  I  send  you,  as  requested  by  Capt.  Sanders,  of  the  Trelech 
Mines,  two  prospectuses  in  which  you  will  perceive  your  name  appears  as  one  of  the 
directors  of  the  new  Company.  A  meeting  of  the  directors  will  shortly  be  called  at 
the  above  address,  at  which  your  presence  would  be  desirable  if  you  can  possibly  make 
it  convenient  to  attend. — Yours,  &c.,  "J.  R.  Greenhill." 

The  defendant  replied  as  follows  : — 

"Carmarthen,  April  11,  1864. 

"  Trelech  Mining  Company,  Limited. 

"Sir, — You  have  inserted  my  name,  as  one  of  the  [666]  directors,  as  L.  E.  W. 
Morris.  You  must  get  this  altered,  as  no  one  knows  me  in  this  county  otherwise 
than  by  the  name  of  Lewis  Morris.  You  had  therefore  better  alter  it  immediately. 
You  had  also  better  describe  Mr.  John  Lewis  as  timber  merchant,  as  he  is  best  known 
by  that  description.  You  had  better  insert  the  advertisement  in  the  JVelchman 
newspaper,  published  in  this  town,  immediately,  as  they  will  make  favourable  mention 
of  the  Company  when  they  see  Mr.  Lewis's  and  my  name. — I  am,  &c., 

"  Lewis  Morris." 

The  alteration  was  accordingly  made  in  prospectus,  and  the  advertisement  was 
inserted  in  the  Welchman  newspaper.  The  defendant  had,  on  one  occasion,  attended 
a  meeting  of  directors  in  London.  The  projected  Company  was  never  registered,  as 
a  sufficient  number  of  shares  were  not  subscribed  for.  Reid,  the  promoter,  became 
bankrupt,  and  Greenhill,  the  secretary,  having  no  funds  for  payment  of  the  plaintiffs 
bill,  he  brought  this  action  against  the  defendant  to  recover  the  sum  of  2361.  4s.  It 
was  admitted  that  the  21.  16s.  paid  into  Court  covered  the  expense  of  advertising  in 
the  iFelchman. 

At  the  conclusion  of  the  plaintiff's  case,  the  learned  Judge  expressed  his  opinion 
that  there  was  no  evidence  that  the  defendant  had  authorized  Greenhill  to  pledge  his 
credit,  or  that  the  defendant  had  incurred  any  liability  to  pay  the  claim;  and  his 
lordship  directed  a  nonsuit. 

H.  Giffard  now  moved  for  a  rule  to  set  aside  the  nonsuit,  and  for  a  new  trial  on 
the  ground  of  misdirection.  There  was  evidence  which  should  have  been  submitted 
to  the  jury.  The  defendant's  letter  of  the  llth  of  April  is  an  express  recognition  of 
the  insertion  of  his  name  in  the  prospectus  as  a  director,  and  the  order  having  been 
given  [667]  by  the  secretary,  it  was  a  question  for  the  jury  whether,  under  all  the 
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circumstances,  the  defendant  did  not  authorize  the  secretary  to  pledge  his  credit  for 
the  expenses  necessary  for  the  formation  of  the  Company.  In  Maddick  v.  Marslmll 
(16  C.  B.  N.  S.  387;  in  error,  17  C.  B.  N.  S.  829)  it  was  held  that  the  defendants, 
who  had  allowed  their  names  to  appear  as  directors  upon  the  faith  of  the  secretary's 
assurance  that  all  preliminary  expenses  would  be  provided  for  by  him,  were  liable  for 
advertisements  ordered  by  him,  it  not  appearing  that  he  had  acted  beyond  the  scope 
of  his  authority.  [Martin,  B.  You  must  first  establish  that  the  fact  of  a  person 
authorizing  his  name  to  be  inserted  in  a  prospectus  as  a  director  is  evidence  for  the 
jury  of  an  authority  to  pledge  his  credit  for  the  preliminary  expenses.] 

Pollock,  C.  B.  There  ought  to  be  no  rule.  This  case  involves  a  question  of  law 
which  it  was  the  province  of  the  Judge,  not  the  jury,  to  decide.  The  defendant  was 
not  a  director,  but  was  to  become  a  director  when  the  Company  was  established.  The 
case  of  Maddick  v.  MarsMl  (16  C.  B.  N.  S.  387 ;  in  error,  17  C.  B.  N.  S.  829)  is  very 
different,  because  there  the  directors,  by  a  resolution,  ordered  the  Company  to  be 
advertised.  Here  there  is  no  such  evidence.  I  am  therefore  of  opinion  that  my 
brother  Martin  was  right  in  directing  a  nonsuit. 

Bramwell,  B.  I  am  also  of  opinion  that  there  ought  to  be  no  rule.  In  actions 
of  this  kind  all  difficulty  as  to  the  person  liable  might  easily  be  removed  by  the 
plaintiff  taking  the  trouble  to  inquire  beforehand  who  intends  to  pledge  his  credit  and 
become  responsible  for  the  payment.  I  have  not  the  least  doubt  that  the  defendant 
never  had  the  slightest  intention  of  pledging  his  credit,  or  authorizing  [668]  the 
plaintifi*  to  advertise  the  Company  on  his  responsibility.  It  is  contended  that  there 
is  evidence  to  render  him  liable ;  but  in  my  judgment  there  is  not.  Maddick  v,  Marshall 
is  a  very  different  case.  There  the  defendant  was  a  director  of  the  Company,  and 
there  was  an  order  of  the  board  of  directors  to  advertise  the  Company ;  so  that,  when 
the  plaintiff  asked  the  secretary  whether  he  had  such  an  order,  he  could  truly  answer 
that  he  had.  Here  a  Company  is  being  promoted,  and  the  defendant  is  asked  to 
become  a  director;  he  assents,  but  takes  no  part  in  getting  up  the  Company  or 
advertising  it ;  and  when  the  secretary  sent  him  the  prospectus,  in  which  his  name 
appeared  as  a  director,  he  wrote  in  reply  :  "Get  my  name  altered,  as  I  am  only  known 
in  Carmarthen  as  Lewis  Morris ;  and  you  had  better  insert  the  advertisement  in  the 
Welchman  newspaper."  In  my  judgment  that  is  no  evidence  that  the  defendant 
authorized  the  secretary  to  pledge  his  credit.  The  whole  tenor  of  the  letter  is  an 
expression  of  dissatisfaction  with  the  mode  in  which  the  prospectus  was  drawn  up ; 
and  that  shews  that  the  person  who  ordered  the  advertisement  was  acting  without 
the  defendant's  knowledge  or  authority. 

PiGOTT,  B.  I  also  think  that  the  nonsuit  was  right.  The  evidence  shews  that 
the  Company  was  being  promoted,  and  that  the  defendant  consented  to  become  a 
director  of  it ;  also  that  the  defendant  knew  that  the  prospectus  was  about  to  be 
advertised,  and  he  suggested  some  alterations  in  it.  But  there  is  not  a  tittle  of 
evidence  that  he  intended  to  pledge  his  credit  or  that  he  believed  that  his  credit  was 
being  pledged ;  nor  has  he  done  anything  which  could  authorize  the  secretary  to 
pledge  his  credit. 

Martin,  B.  This  question  has  been  concluded  fifteen  [669]  years  ago,  by  the 
decision  of  the  House  of  Lords  in  the  case  of  Bright  v.  Hutton  (3  H.  L.  Cas.  341). 
A  Company  was  being  promoted,  and  the  defendant  was  in  the  position  of  what  was 
formerly  called  a  "  provisional  director,"  that  is,  he  was  to  be  a  director  if  the  scheme 
succeeded  and  the  Company  was  incorporated.  The  question  whether,  under  such 
circumstances,  the  defendant  is  liable  for  the  preliminary  expenses  has  been  determined 
in  several  cases.  I  think  there  is  no  evidence  that  the  defendant  authorized  any  one 
to  pledge  his  credit.  The  letter  which  the  defendant  wrote  to  the  secretary  is  not, 
in  my  opinion,"  any  evidence  to  go  to  the  jury.  It  merely  amounts  to  this :  "  You 
have  put  down  my  name  wrong ;  alter  it,  and  put  it  right :  it  would  be  better  to 
insert  the  advertisement  in  the  Welchman  newspaper,"  That  letter  was  never 
communicated  to  the  plaintiff ;  and  I  can  see  nothing  in  it  authorizing  the  secretary 
to  pledge  the  defendant's  credit,  nor  was  it  written  with  that  intention.  It  seems  to 
me  that  there  is  no  ground  whatever  for  the  claim,  and  consequently  the  nonsuit 
was  right. 

Rule  refused. 
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Grindley  v.  Booth.  May  8,  1865. — Where,  in  an  action  for  an  alleged  nuisance, 
a  writ  of  injunction  has  issued  -(under  the  82nd  section  of  the  Common  Law 
Procedure  Act,  1852,  and  the  32nd  section  of  the  Common  Law  Procedure  Act, 
1860),  commanding  the  defendant  to  pay  the  costs  of  the  writ,  the  Court  will 
stay  the  proceedings  in  respect  of  the  costs  until  after  the  trial  of  the  cause. 

[S.  C.  34  L.  J.  Ex.  135;  11  Jur.  (N.  S.)  745;  12  L.  T.  469.] 

This  was  an  action  for  an  alleged  nuisance  occasioned  by  the  defendant  boiling 
horse-flesh  for  his  dogs  near  the  plaintiffs  dwelling-house.  On  the  8th  of  February 
last,  the  plaintifi"  made  an  ex  parte,  application  for  a  writ  of  [670]  injunction,  under 
the  82nd  section  of  the  Common  Law  Procedure  Act,  1852,  and  the  32nd  section  of 
the  Common  Law  Procedure  Act,  1860,  and  Pigott,  B.,  ordered  that  the  injunction 
issue.  On  the  9th  of  March  notice  of  trial  was  given  for  the  ensuing  Salop  Assizes, 
but  was  countermanded  in  consequence  of  the  illness  of  a  material  witness.  On  the 
11th  of  March  a  copy  of  the  writ  of  injunction  was  served  on  the  defendant  together 
with  the  master's  allocatur  for  the  costs  of  the  injunction,  amounting  to  131.  88.  4d. 
On  the  14th  of  March  the  defendant  took  out  a  summons  at  chambers  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  of  injunction  and  all  subsequent  proceedings 
should  not  be  set  aside,  or  why  all  proceedings  should  not  be  stayed  until  the  fifth 
day  of  the  present  term.  The  summons  was  heard  before  Erie,  J.,  who  stayed  the 
proceedings  accordingly. 

Underbill,  in  the  present  term  (April  22nd)  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  all  proceedings  on  the  writ  of  injunction  should  not  be  stayed 
until  after  the  trial  of  the  cause.  The  rule  was  obtained  on  the  affidavits  of  several 
deponents  who  denied  the  existence  of  the  alleged  nuisance. 

Staveley  Hill  now  shewed  cause.  The  affidavits  on  the  part  of  the  plaintiff 
establish  the  existence  of  a  nuisance.  The  form  of  the  rule  is  incorrect,  because 
if  the  injunction  remains  in  force  it  is  difficult  to  see  how  proceedings  under  it  can 
be  stayed.  [Pollock,  C.  B.  The  defendant  complains  of  the  delay  in  trying  the 
cause.  How  long  is  the  injunction  to  remain  in  force?]  The  delay  has  been  caused 
by  the  illness  of  a  material  witness. 

The  Court  then  called  on 

[671]  Underbill,  to  support  the  rule.  The  object  of  the  rule  is  not  to  set  aside 
the  writ  of  injunction,  but  to  obtain  relief  from  the  payment  of  costs  until  it  has 
been  determined  by  a  jury  that  a  nuisance  exists.  [Pigott,  B.  The  defendant  could 
sustain  little  or  no  damage  by  the  injunction  remaining  in  force,  because  he  might 
boil  his  food  elsewhere ;  but  if  we  stayed  all  proceedings  under  it,  the  defendant  might 
resume  the  nuisance  and  destroy  the  health  of  the  plaintiff  and  his  family.  Pollock,  C.  B. 
If  we  made  this  rule  absolute  in  terms,  we  should  in  effect  set  aside  the  injunction.]  By 
the  32nd  section  of  the  Common  Law  Procedure  Act,  1860,  a  writ  of  injunction  must, 
unless  otherwise  ordered  by  the  Court  or  a  Judge,  command  the  defendant  to  pay 
the  costs  of  preparing,  issuing  and  serving  the  writ.  But  if  the  defendant  should  pay 
these  costs,  and  the  jury  should  find  a  verdict  for  him,  he  would  have  no  means  of 
recovering  them  back.  [Pollock,  C.  B.  The  costs  of  the  injunction  ought  not  to  be 
paid  until  it  has  been  determined  that  the  defendant  is  liable.  It  would  be  most 
unjust  to  make  him  pay  these  costs  when  it  may  turn  out  that  he  has  committed  no 
nuisance.]  The  rule  may  be  moulded  so  as  to  leave  the  injunction  in  force  and  stay 
all  proceedings  in  respect  of  the  costs. 

Per  Curiam.(a)  The  rule  will  be  absolute,  that  all  further  proceedings  in  respect 
of  the  costs  of  the  writ  of  injunction  be  stayed  until  after  the  trial  of  the  cause. 

Kule  absolute  accordingly. 

[672]  The  Union  Bank  of  Manchester  (Limited)  v.  Beech.  May  1,  1865. — 
A  surety  by  deed  guaranteed  the  payment  of  a  banking,  current  account,  and 
agreed  that  no  composition  with  the  principal  debtor  should  discharge  his  liability. 
The  principal  debtor  entered  into  a  deed  of  composition  with  his  creditors,  which 
contained  an  absolute  release  of  his  debts.  Held,  that  the  surety  was  not  discharged 
by  the  release  of  the  principal  debtor. 

(o)  Pollock,  C.  B.,  Martin,  B.,  and  Pigott,  B. 
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[S.  C.  34  L.  J.  Ex.  133  ;  13  W.  R.  922 ;  12  L.  T.  499.     Distinguished,  Peny  v. 
National  Provincial  Bunk  of  England,  [1910]  1  Ch.  468.] 

Declaration.  That  by  deed,  made  on  the  9th  July,  1863  :  after  reciting  that  one 
T.  Taylor  had  opened  a  current  account  with  the  Union  Bank  of  Manchester  (Limited), 
and  had  been  and  was  accommodated  by,  and  was  then  indebted  and  under  liabilities 
to  the  said  bank ;  and  that  he  might  have  occasion  from  time  to  time  thereafter  to 
overdraw  his  account  with  the  said  bank,  and  to  be  accommodated  by  the  said  bank 
in  any  of  the  other  modes  in  which  bankers  are  in  the  habit  of  accommodating  their 
customers,  and  the  said  T.  Taylor,  either  alone  or  together  with  some  other  person 
or  persons,  might  thereby  or  from  some  other  ca^use  be  from  time  to  time  indebted 
to  the  said  bank,  and  that  the  defendant  had,  at  the  request  of  the  said  T.  Taylor 
and  for  the  satisfaction  of  the  said  bank,  agreed  to  enter  into  the  covenants  therein- 
after contained  :  It  was  witnessed  that  the  defendant  did  covenant  and  agree  with 
the  said  bank,  their  successors  and  assigns,  that  he  would,  on  demand  by  the  said 
bank  or  one  of  the  attorneys  of  the  said  bank,  or  by  the  manager,  sub-manager,  or 
any  director  of  the  said  bank  for  the  time  being,  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  bank  all  and  every  such  sum  and  sums  of  money  as  should  at  any 
time  thereafter  for  the  time  being  be  due  to  the  said  bank  from  the  said  T.  Taylor, 
his  executors  or  administrators,  either  separately  or  jointly  with  any  person  or  persons, 
on  the  balance  of  account  for  money  paid,  lent,  or  advanced  by  the  said  bank  unto 
or  for  the  use  or  at  the  request  of  the  said  T.  Taylor,  his  executors  or  administrators, 
either  separately  or  jointly  with  any  other  person  or  persons,  or  upon  or  in  respect  of 
[673J  any  bills  of  exchange  or  promissory  notes  drawn  or  accepted,  indorsed  or 
negociated  by  the  said  T.  Taylor,  or  which  he,  his  executors  or  administrators,  either 
separately  or  jointly  with  any  other  person  or  persons,  might  be  liable  to  pay,  together 
with  discount,  interest,  &c.,  and  according  to  the  usage  and  course  of  business,  or 
upon  any  other  account  whatsoever.  And  it  was  by  the  said  deed  provided  that  not 
more  than  the  sum  of  1001.  shall  be  recoverable  or  receivable  under  or  by  virtue  of 
the  said  deed,  but  that  the  said  deed  should  be  a  continuing  security  to  the  amount 
of  1001.  for  the  sum  of  money  which  for  the  time  being  shall  be  owing  as  aforesaid  to 
the  said  bank,  notwithstanding  any  settlementjof  accounts  or  discharge  of  the  subsisting 
balance  due  at  any  time  to  the  said  bank,  or  any  other  matter  or  thing  whatsoever. 
And  it  was  in  and  by  the  said  deed  provided  and  declared  that  no  indulgence,  time, 
credits  or  forbearance  given  or  shewn  to  or  security  taken  from,  or  agreement  to  give 
or  shew  indulgence,  time  or  forbearance  to  or  composition  with  the  principal  debtor 
or  debtors,  whose  debt  or  debts  might  be  for  the  time  being  secured  by  the  said  deed, 
should  be  any  discharge  of  the  debts  or  of  any  liability  under  or  by  virtue  of  the  said 
deed,  or  otherwise  howsoever,  or  should  release  him  from  observing  or  performing 
the  conditions  and  provisions  therein  contained,  notwithstanding  that  the  defendant, 
either  separately  or  jointly  with  any  other  person  or  persons,  might  not  be  privy  to, 
or  might  refuse  consent,  or  might  object  to,  or  protest  against  the  giving  or  shewing 
such  indulgence,  time,  credit  or  forbearance,  or  the  making  of  such  agreement  or 
composition ;  and  the  said  bank  might  in  all  respects  deal  with  the  principal 
debtor  or  debtors  for  the  time  being,  his  or  their  executors,  &c.,  at  their  discretion, 
without  discharging  any  such  liability  as  last  aforesaid,  or  releasing  the  defendant 
from  observing  or  performing  the  [674]  conditions  and  provisions  therein  contained, 
or  any  of  them.  Averments :  that  after  the  making  of  the  said  deed  there  became 
and  was  due  and  owing  from  the  said  T.  Taylor  to  the  plaintiffs,  on  such  balance  of 
account  as  aforesaid,  a  large  sum  of  money,  exceeding  the  sum  of  1001. ;  that  such 
demand  as  is  by  the  said  deed  provided  was  made  upon  the  defendant ;  and  that  all 
things  had  been  done  and  had  happened  and  existed,  and  all  times  had  elapsed,  and 
all  conditions  had  been  fulfilled  necessary  to  entitle  the  plaintiffs  to  be  paid  by  the 
defendant  the  sum  of  1001.     Breach  :  non-payment. 

Plea.  That  after  the  accruing  due  by  the  said  T.  Taylor  to  the  plaintiffs  of  the 
said  balance  in  the  declaration  mentioned,  and  before  the  commencement  of  this  suit, 
the  plaintiffs  by  deed  released  the  said  T.  Taylor  from  the  said  balance  and  all  claims 
and  demands  in  respect  thereof. 

Replication.  That  the  deed  in  the  plea  mentioned  was  a  deed  of  arrangement  for 
the  benefit  of  creditors,  and  was  an  indenture  made  the  27th  day  of  July,  1864, 
between  T.  Taylor,  thereinafter  called  the  said  debtor,  of  the  first  part,  and  J.  Child, 
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of  &c.,  thereinafter  called  the  said  trustee  on  behalf  of  the  creditors  of  the  debtor,  of 
the  second  part,  and  the  creditors  of  the  debtor,  thereinafter  called  the  said  creditors, 
of  the  third  part.  That  after  reciting  that  the  said  debtor  was  indebted  to  his  creditors 
in  several  sums  of  money  which  he  was  unable  fully  to  discharge,  and  had  therefore 
agreed  to  execute  the  conveyance  and  assignment  thereinafter  contained,  the  deed 
witnessed  that  the  debtor  granted  and  assigned  to  the  said  trustee  all  his  real,  lease- 
hold and  personal  estate,  and  all  other  property,  to  sell  and  dispose  of  the  same,  and 
to  stand  possessed  of  the  money  which  should  arise  and  be  received  under  the  deed 
in  trust  to  apply  and  administer  the  same  for  the  benefit  of  the  said  creditors  in  like 
manner  as  if  the  debtor  had  been  [675]  duly  adjudged  a  bankrupt.  And  the  deed 
further  witnessed  that  in  consideration  of  the  conveyance  and  assignment  thereinbefore 
contained,  the  said  creditors  did  release  and  for  ever  discharge  the  said  debtor,  his 
heirs,  &c.,  from  all  and  singular  the  debts,  sums  of  money,  bonds,  bills,  notes,  accounts, 
reckonings,  costs,  charges,  damages,  expences,  judgments,  executions,  actions,  suits, 
claims  and  demands  whatsoever,  either  at  law  or  in  equity,  which  they  the  said 
creditors  respectively  now  have  or  hath,  or  shall  or  may  or  otherwise  could  or  might 
thereafter  have,  claim,  challenge,  or  demand  of,  from  or  against  the  said  debtor,  his 
heirs,  &c.,  or  his  or  her  their  lands  or  tenements,  goods  or  chattels,  estate  or  effects, 
or  any  of  them,  for  or  by  reason  or  on  account  of  debts,  claims  or  demands  of  them 
the  said  creditors,  or  any  of  them,  now  due  or  owing  from  the  said  debtor,  and  all 
interest  and  arrears  of  interest  for  or  in  respect  of  the  same  several  debts,  claims,  and 
demands,  or  any  of  them,  or  for  or  by  reason  of  any  other  matter  or  thing  whatsoever 
relating  thereto.  And  the  plaintiffs  say  that  they  did  not  release  the  said  T.  Taylor 
otherwise  than  by  executing  the  said  deed. 

Demurrer,  and  joinder  therein. 

Harrington,  in  support  of  the  demurrer.  The  composition  deed  contains  an 
absolute  release  of  the  debt,  and  the  question  is  whether  the  agreement  by  the  defen- 
dant in  the  deed  declared  on,  that  no  composition  with  the  debtor  shall  discharge  him 
is  of  any  avail  against  that  release.  In  order  to  preserve  the  creditor's  right  of  suing 
the  surety,  the  composition  deed  should  contain  an  express  reservation  to  that  effect : 
BouUbee  v.  Siubbs  (18  Ves.  20,  22).  Here,  by  the  release,  the  guaranteed  debt  was 
altogether  discharged,  so  that  at  the  time  this  action  was  brought  no  balance  was  due 
from  [676]  the  principal  debtor  to  the  plaintiff.  Cooper  v.  Smith  (4  M.  &  W.  519), 
which  would  seem  an  authority  against  the  defendant,  is  distinguishable,  because 
there  the  guarantee  was  for  a  specific  sum  for  goods  supplied;  here  the  guarantee  is 
for  a  current  account,  which,  though  limited,  must  have  constantly  varied  in  amount. 
Moreover,  it  does  not  appear  that,  in  that  case,  there  was  an  absolute  release. 
[Bramwell,  B.  The  defendant  has  expressly  agreed  that  no  composition  with  the 
principal  debtor  shall  discharge  him.]  The  object  was  to  prevent  the  surety  from 
being  released  by  the  ordinary  case  of  indulgence  or  time  given  to  the  principal  debtor. 
If  the  plaintiff''8  remedy  against  the  surety  is  reserved,  they  will  obtain  an  advantage 
over  the  other  creditors  under  the  composition  deed. 

Cleasby  (with  whom  was  R.  G.  Williams)  appeared  for  the  plaintiffs,  but  was  not 
called  upon  to  argue. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
The  case  of  Cooper  v.  Smith  (4  M.  &  W.  513)  is  an  authority  that  a  composition  with 
the  principal  debtor  is  not  a  discharge  of  the  surety  where  he  has  expressly  agreed  to 
continue  liable.  The  only  distinction  between  that  case  and  the  present  is,  that  here 
there  is  an  absolute  release ;  there,  although  there  was  not  in  terms  a  release,  there 
was  what  substantially  amounted  to  the  same  thing.  Under  a  composition,  a  part  is 
taken  in  satisfaction  of  the  whole.  Money  accepted  as  part  of  a  debt  is  not  a  com- 
position, but  a  part  payment.  Where  there  is  a  release,  the  creditor  in  effect  says 
to  the  debtor,  **  I  release  you  from  your  debt : "  whereas,  if  there  is  a  composition 
only,  the  creditor  in  effect  says,  *'  I  agree  to  accept  a  portion  of  your  debt  in  satisfac- 
tion and  discharge  of  the  whole."  The  [677]  difference,  however,  is  merely  technical, 
and  in  substance  they  are  the  same  thing. 

Bramwell,  B.  I  do  not  see  any  distinction  between  the  present  case  and  Cooper 
v.  Smith.  The  distinction  relied  on  is,  that  in  that  case  the  guarantee  was  for  a  fixed 
sum  for  goods  supplied  ;  here  the  guarantee  is  for  a  current  account.  But  it  is  the 
same  in  principle,  and  the  only  question  is,  how  is  the  contract  of  the  surety  affected 
by  what  took  place  between  the  principal  debtor  and  his  creditors.     The  surety  has 
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expressly  agreed  that  a  composition  with  the  principal  debtor  shall  not  discharge  him 
from  liability. 

Judgment  for  the  plaintiffs. 

The  Chesterfield  and  Midland  Silkstone  Colliery  Company  (Limited) 
V.  Hawkins.  May  3,  1865. — Where  a  deed  is  made  inter  partes,  no  one  who 
is  not  expressed  to  be  a  party  can  sue  on  a  covenant  contained  in  it ;  and  this 
is  not  a  mere  rule  of  construction,  but  a  rule  of  positive  law. — A  deed  of  com- 
position was  expressed  to  be  made  between  the  several  persons  whose  names  and 
seals  were  subscribed  and  affixed  in  the  schedule,  being  creditors,  of  the  first  part, 
the  debtor,  of  the  second  part,  and  two  sureties  of  the  third  part.  By  this  deed 
(of  which  the  paramount  object  was  declared  to  be  the  equal  benefit  of  all  the 
creditors)  the  parties  of  the  second  and  third  parts  covenanted  with  the  parties 
of  the  first  part  and  with  all  the  other  creditors  respectively  to  pay  them  respec- 
tively a  composition  of  10s.  in  the  pound,  and  in  consideration  of  the  covenants 
the  covenantees  released  the  debtor.  Held,  that  a  non-assenting  creditor  was 
DO  party  to  this  deed  and  could  not  sue  on  the  covenants,  and  that,  consequently, 
he  was  not,  under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  bound  by  the 
deed. — To  a  deed  so  framed  the  192nd  section  will  not  operate  to  make  non- 
assenting  creditors  parties. 

[S.  C.  34  L.  J.  Ex.  121 ;  11  Jur.  (N.  S.)  468  ;  13  W.  R.  840 ;  12  L.  T.  427.  Referred 
to,  Kitchin  v.  Hawkins,  1866,  L.  R.  2  C.  P.  30  ;  M'Larenv.  Baxter,  1867,  L.  R.  2  C.  P. 
559 ;  Isaacs  v.  Green,  1867,  L.  R.  2  Ex.  352.] 

Declaration  for  calls. 

Plea.  That  before  the  time  of  the  commencement  of  this  suit,  and  after  the 
accruing  of  the  causes  of  action  in  the  declaration  mentioned,  to  wit,  on  11th  March 
1864,  a  deed  was  made  between  the  defendant's  creditors  of  the  first  part,  the  defen- 
dant of  the  second  part,  and  Benjamin  Wade  and  John  Crossley  of  the  third  part 
relating  to  the  [678]  debts  and  liabilities  of  the  defendant  and  his  release  therefrom, 
That  such  deed  was  made  in  accordance  with  the  provisions  of  the  Bankruptcy  Act, 
1861,  in  that  behalf,  and  that  the  conditions  in  that  behalf  mentioned  in  the  said  Act, 
to  render  the  said  deed  valid  and  effectual  and  binding  on  all  the  creditors  of  the 
defendant,  were  observed ;  and  thereby  the  creditors  of  the  defendant,  for  the  con- 
siderations therein  mentioned,  released  and  discharged  the  defendant  from  all  debts 
and  liabilities  of  the  defendant  to  the  said  creditors  respectively,  and  from  all  actions 
and  suits  in  respect  thereof. 

Replication.  That  the  said  deed  was  and  is  in  the  words  following :  that  is  to  say, 
This  indenture,  made  the  11th  day  of  March,  1864,  between  the  several  persons  or 
parties  whose  names  and  seals  are  subscribed  and  affixed  in  the  schedule  hereunder 
written,  being  creditors  in  their  own  right  solely  or  in  copartnership  with  others  of 
William  Fisher  Hawkins,  of  &c.,  executing,  assenting  to,  or  approving  of  these  presents, 
of  the  first  part,  the  said  William  Fisher  Hawkins  of  the  second  part,  and  Benjamin 
Wade,  of  &c.,  and  John  Crossley,  of  &c.,  of  the  third  part :  Whereas  the  said  William 
Fisher  Hawkins  is  indebted  to  the  several  creditors  aforesaid  in  the  several  sums  set 
opposite  to  their  respective  names  in  the  schedule  hereunder  written,  and  is  or  may 
be  indebted  to  divers  other  persons  or  corporations  in  divers  other  sums ;  and  whereas 
the  said  William  Fisher  Hawkins  being  unable  to  pay  in  full  the  sums  so  owing  by 
him  as  aforesaid,  the  said  several  parties  hereto  of  the  first  part  have  lately  agreed 
to  accept  a  moiety  of  their  said  respective  debts,  payable  in  manner  and  at  the  times 
hereinafter  mentioned,  in  full  payment  and  discharge  of  such  debts  respectively,  and 
have  agreed  to  execute  to  the  said  William  Fisher  Hawkins  such  release  as  is  herein- 
after contained ;  and  the  said  Benjamin  Wade  [679]  and  John  Crossley  have  agreed 
to  guarantee  the  payment  of  the  aforesaid  composition  in  manner  hereinafter  contained  : 
and  whereas  it  is  intended  that  these  presents  shall  operate  under  the  Bankruptcy 
Act,  1861,  sect.  192:  Now  this  indenture  witnesseth  that,  in  pursuance  of  the  said 
agreement  and  in  consideration  of  the  premises  and  of  the  covenant  for  payment  of 
the  aforesaid  composition  hereinafter  contained,  the  said  several  parties  hereto  of  the 
first  part  and  all  other,  if  any,  the  creditors  of  the  said  William  Fisher  Hawkins, 
whether  persons,  partnerships  or  corporations,  do  hereby  for  themselves  respectively, 
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and  for  their  respective  executors,  administrators  and  successors,  and  not  one  of  them 
for  the  acts  and  deeds  of  the  others  or  other  of  them,  or  for  the  acts  and  deeds  of  the 
heirs,  executors,  administrators  and  successors  of  the  others  or  other  of  them,  but 
each  and  every  of  them  doth  hereby  for  himself  or  themselves  and  for  his  or  their  own 
acts,  heirs,  executors,  and  administrators  only,  covenant  with  the  said  William  Fisher 
Hawkins,  his  executors  and  administrators,  that  this  present  covenant  shall  operate 
and  enure  and  may  be  pleaded  in  bar  as  a  good  and  effectual  release  and  discharge 
of  all  and  all  manner  of  actions,  suits,  bills,  bonds,  writings  obligatory,  debts,  accounts, 
sum  and  sums  of  money,  judgments,  extents,  executions,  claims  and  demands  whatso- 
ever, both  at  law  and  in  equity,  or  otherwise  howsoever,  which  they  or  any  of  them, 
their  or  any  of  their  heirs,  executors,  administrators  or  successors,  now  have  or  hath 
or  hereafter  shall  or  may  have,  challenge,  claim  or  demand  against  the  said  William 
Fisher  Hawkins,  his  heirs,  executors  or  administrators,  or  any  of  them,  for  or  by 
means  or  on  account  of  all  and  every  or  any  of  the  debts  to  them  or  any  of  them 
respectively  due  and.  owing  from  the  said  William  Fisher  Hawkins  as  aforesaid,  or 
of  any  interest  or  commission  due  or  demandable  for  the  same,  or  for  or  by  retison 
or  on  [680]  account  of  any  other  matter,  cause  or  thing  whatsoever  in  respect  of  the 
said  debts  :  Provided  always,  and  it  is  hereby  agreed  and  declared,  that  nothing  herein 
contained  shall  extend  to  prevent  the  said  creditors  parties  to  or  bound  by  these 
presents,  or  any  of  them,  or  their  or  any  of  their  partner  or  partners,  heirs,  executors, 
administrators,  successors  or  assigns,  from  enforcing  or  otherwise  obtaining  the  full 
benefit  and  advantage  of  any  charge  or  lien  which  they  or  any  of  them  now  have  or 
hath  upon  any  estate  or  effects  of  the  said  William  Fisher  Hawkins  or  any  other  person 
01-  persons,  or  from  suing  or  prosecuting  any  other  person  or  persons  than  the  said 
William  Fisher  Hawkins,  his  heirs,  executors,  or  administrators,  who  is,  are,  shall  or 
may  be  liable  or  accountable  to  pay  or  make  good  to  any  of  the  said  creditors  all  or  any 
part  of  their  said  respective  debts,  either  as  indorsees  or  acceptors  of  any  bill  or  bills  of 
exchange  or  promissory  note  or  notes,  or  as  being  bound  in  any  bond  or  bonds,  obliga- 
tion or  obligations,  or  other  instrument  or  instruments,  or  as  being  liable  or  accountable 
for  the  payment  of  any  such  debt  or  debts  without  having  subscribed  any  bill,  note, 
bond  or  other  instrument  whatever,  or  otherwise  howsoever,  as  if  these  presents  had 
not  been  made.  And  this  indenture  further  witnesseth  that,  in  further  pursuance  of 
the  aforesaid  agreement  and  in  consideration  of  the  premises,  the  said  William  Fisher 
Hawkins  doth  hereby,  for  himself,  his  heirs,  executors  and  administrators,  covenant 
with  the  said  parties  hereto  of  the  first  part,  and  with  all  other  creditors  of  the  said 
William  Fisher  Hawkins  who  are  or  shall  be  bound  by  these  presents,  severally  and 
respectively,  and  their  several  and  respective  executors,  administrators  and  successors, 
that  the  said  William  Fisher  Hawkins,  his  executors  or  administrators,  shall  and  will 
pay  to  the  aforesaid  creditors  severally  and  respectively,  or  their  several  and  respective 
[681]  executors,  administrators  or  successors,  the  sum  of  5s.  in  the  pound  upon  their 
several  and  respective  debts  so  owing  by  the  said  William  Fisher  Hawkins  upon  or 
before  the  15th  day  of  March  instant,  and  the  further  sum  of  5s.  in  the  pound  upon 
the  same  debts  upon  or  before  the  22nd  day  of  August  now  next,  the  value  of  property 
held  as  security  being  first  deducted  frOra  the  said  debts.  And  this  indenture  further 
witnesseth  that,  in  consideration  of  the  premises,  the  said  Benjamin  Wade  and  John 
Crossley  do  hereby,  for  themselves,  their  heirs,  executors  and  administrators,  jointly, 
and  each  of  them  doth  hereby  for  himself  respectively  and  for  his  respective  heirs, 
executors  and  administrators,  covenant  with  the  said  parties  hereto  of  the  first  part 
and  with  all  other  creditors  of  the  said  William  Fisher  Hawkins  who  are  or  shall  be 
bound  by  these  presents  severally  and  respectively,  and  their  several  and  respective 
executors,  administrators  and  successors,  that  the  said  William  Fisher  Hawkins, 
Benjamin  Wade  and  John  Crossley,  or  some  or  one  of  them,  or  the  executors  or 
administrators  of  them  or  some  or  one  of  them,  shall  and  will  pay  in  manner  and 
at  the  time  aforesaid  the  second  instalment  of  the  aforesaid  composition  hereinbefore 
covenanted  to  be  paid  by  the  said  W^illiam  Fisher  Hawkins,  his  executors  or  adminis- 
trators. Provided  always  that  if  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  said  William  Fisher  Hawkins,  whose  debts  shall  respec- 
tively amount  to  101.  and  upwards,  shall  not  at  the  time  and  in  manner  in  that  behalf 
appointed  and  enacted  by  the  Bankruptcy  Act,  1861,  assent  to  or  approve  of  these 
presents  or  execute  the  same,  then  these  presents  and  every  clause,  matter  and  thing 
herein  contained  shall  cease  and  be  void.     Provided  lastly,  and  it  is  hereby  declared 
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and  agreed,  that  these  presents,  and  the  paramount  object,  intent  and  meaning  thereof, 
are  and  shall  be  deemed  [682]  and  taken  to  be  for  the  equal  benefit  and  advantage 
of  all  the  creditors  of  the  said  William  Fisher  Hawkins,  as  well  those  who  execute  or 
assent  to  or  approve  of  these  presents  as  those  who  do  not,  and  that  all  such  creditors 
shall  stand  as  nearly  as  possible  upon  an  equal  footing ;  and  the  generality  of  this 
proviso  shall  not  be  restricted  by  any  clause,  matter  or  thing  hereinbefore  appearing. 
In  witness  whereof,  &c.  [Then  followed  the  signatures  and  seals  of  the  debtor  and 
his  sureties  attested  by  an  attorney,  and  the  schedule  referred  to  in  the  deed  con- 
taining the  signatures  and  seals  of  several  creditors  and  the  amounts  of  their  debts.] 
And  the  plaintiffs  say  that  they  did  not  make,  execute  or  assent  to  the  said  deed. 

Rejoinder.  That  all  the  conditions,  matters  and  things  provided  and  required  by 
the  Bankruptcy  Act,  1861,  to  be  observed,  performed  and  fulfilled  in  order  to  render 
the  said  deed  as  valid  and  effectual  and  binding  on  all  the  creditors  of  the  defendant 
as  if  they  were  parties  to  and  had  duly  executed  the  same,  were  observed,  performed 
and  fulfilled,  and  the  said  deed  had,  before  the  commencement  of  this  suit,  become 
and  was  and  still  is  as  valid  and  effectual  and  binding  on  the  plaintiffs  as  if  they  were 
parties  to  and  had  duly  executed  the  same. 

Demurrer,  and  joinder  therein. 

Cohen,  in  support  of  the  demurrer  (April  24,  25).  There  are  three  objections 
which  render  this  deed  invalid  as  against  non-assenting  creditors.  First,  it  is  not 
made  between  the  debtor  and  all  his  creditors,  but  only  between  the  debtor  and  the 
creditors  whose  names  and  seals  are  subscribed  and  affixed  in  the  schedule  thereunder 
written  ;  and  it  recites  that  the  debtor  is  indebted  to  those  creditors  in  the  sums  set 
opposite  to  their  names  in  the  schedule.  Secondly,  there  is  no  proviso  in  the  deed 
that  it  shall  be  [683]  void  if  the  composition  money  is  not  paid ;  and  the  release  is 
not  in  consideration  of  the  payment  of  the  composition  money,  but  in  consideration 
of  the  covenants  of  the  debtor  and  his  sureties.  Thirdly,  the  plea  does  not  aver  that 
the  composition  money  has  been  paid  or  tendered ;  and  there  is  no  case  in  which  such 
a  plea  without  that  averment  has  been  held  a  good  legal  defence.  With  respect  to  the 
first  objection,  this  deed  is  so  framed  that  the  debts  are  absolutely  released,  and  do 
not  revive  on  non-payment  of  the  composition  money ;  therefore  the  only  remedy 
which  the  creditors  have  is  by  suing  the  debtor  and  his  sureties  on  their  covenants. 
But  this  deed  being  inter  partes,  those  creditors  who  are  not  parties  to  it  cannot  sue 
upon  it.  It  is  now  established  that  a  deed  may  be  valid  under  the  192nd  section, 
though  not  made  between  a  debtor  and  all  his  creditors,  provided  it  clearly  appears 
that  it  is  intended  to  apply  to  all  the  creditors  and  gives  substantially  the  same 
remedies  and  advantages  to  all  of  them.  In  Ex  parte  Cockburn  (33  L.  J.  Bank.  17,  19) 
the  Lord  Chancellor  said  :  "  To  render  a  deed  of  composition  and  release  binding  on 
the  minority  of  the  creditors  who  have  not  executed  or  assented  to  or  approved  of 
it  in  writing,  it  is  necessary  that  the  non-assenting  creditors  should  stand  under  the 
deed  in  the  same  situation  and  with  the  same  advantages  as  the  creditors  forming  the 
majority.  The  192nd  section  enacts,  that  the  creditors  who  have  not  assented  are 
to  be  bound  as  if  they  were  parties  to  and  had  duly  executed  the  deed.  It  follows 
that  the  provisions  of  the  deed  must  be  such  as  will  apply  to  all  the  creditors  equally 
and  without  distinction  or  difference."  Under  this  deed  non-assenting  creditors  have 
not  equal  benefit  with  executing  creditors.  If  the  composition  money  is  not  paid, 
the  executing  creditors  can  sue  the  debtor  and  his  sureties  on  their  covenant ;  and 
they  will  be  estopped  [684]  from  denying  the  existence  and  amount  of  those  creditors' 
debts.  But  the  creditors  who  are  not  parties  to  the  deed  have  no  remedy  upon  it. 
[Martin,  B.  The  deed  contains  an  absolute  release,  and  an  express  covenant  by  the 
debtor  and  his  sureties  with  the  parties  of  the  first  part,  "and  with  all  other  creditors 
who  are  or  shall  be  bound  by  these  presents."]  No  doubt  the  covenant  is  with  all 
the  creditors,  but  the  only  parties  to  the  deed  are  the  debtor,  his  sureties,  and  the 
creditors  "  whose  names  and  seals  are  subscribed  and  affixed  in  the  schedule."  The 
non-assenting  creditors  are  precluded  from  suing  on  the  deed  by  the  technical  rule 
of  law,  that  a  person  who  is  not  a  party  to  an  indenture  cannot  sue  on  the  covenants 
contained  in  it,  notwithstanding  they  are  expressly  made  with  him.  [Martin,  B. 
Where  it  appears  on  the  face  of  the  deed  that  the  intention  was  that  the  covenantees, 
although  not  parties  to  the  deed,  should  sue  upon  it,  does  not  that  override  the 
rule  of  law  ?]  It  is  an  inflexible  rule  of  law  that  no  person  can  sue  upon  an  indenture 
unless  he  is  named  in  it  as  a  party,  or  included  in  a  class  named  in  it ;  it  is  not  enough 
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that  he  is  a  covenantee.  In  Ex  parte  Cockburn  (33  L.  J,  Bank.  17,  20)  the  Lord 
Chancellor  said  :  *'  It  appears  from  this  statement  of  the  deed  that  the  creditors  who 
have  not  executed  the  deed,  and  those  who  are  not  named  in  the  schedule,  are  placed 
by  the  deed  in  a  situation  very  inferior  to  that  of  the  majority  of  the  creditors.  To 
the  latter  the  composition  is  paid  down  in  hand,  whereas  the  former  have  to  rely  upon 
the  covenant.  But  further  it  is  clear  that  the  creditors  who  are  not  named  and 
described  in  the  schedule  and  have  not  executed  the  deed  could  not  sue  upon  the  cove- 
nant of  the  debtor.  The  covenant  is  with  the  parties  to  the  deed  of  the  second  and 
third  parts,  and  as  the  deed  is  between  parties  no  person  who  is  not  a  party  could  sue 
upon  [685]  the  covenant.  This  clearly  follows  from  the  settled  principles  of  law  which 
are  illustrated  by  the  cases  cited  in  the  argument."  The  authorities  are  collected  in 
Addison  on  Contracts,  p.  946,  5th  ed.,  where  the  law  is  thus  stated :  "  Whenever  a 
deed  was  expressed  to  be  made  between  certain  parties  named  in  the  premises  of  the 
instrument  or  described  therein  as  the  contracting  parties,  those  persons  only,  and 
their  privies  claiming  through  them  by  blood,  representation,  or  otherwise,  could  take 
advantage  of  the  deed  by  way  of  action.  It  mattered  not  that  the  deed  was  made 
for  the  exclusive  benefit  or  use  of  other  individuals  named  therein,  and  contained 
covenants  with  them  for  the  performance  of  certain  duties ;  if  they  had  not  been 
made  parties  to  the  contract  they  could  not  sue  thereon,  although  they  might  have 
sealed  and  delivered  the  deed  in  common  with  those  who  were  formally  described  as 
parties  to  the  instrument."  The  authorities  cited  are  Gilby  v.  Copley  (3  Lev.  138), 
Berkeley  v.  Hardy  (5  B.  &  C.  355),  Lord  Southampton  v.  Brown  (6  B.  &  C.  718),  Metcalfe 
v.  Bycroft  (6  M.  &  Sel.  75).  [Martin,  B.  In  Chitty  on  Pleading,  vol.  1,  p.  3,  7th  ed., 
it  is  said  that  "  it  is  an  inflexible  rule,  that  if  a  deed  be  inter  partes,  that  is,  on  the  face 
of  it  expressly  describe  and  denote  who  are  the  parties  to  it  (as  between  A.  of  the 
first  part  and  B.  of  the  second  part),  C,  if  not  expressly  named  as  a  party,  cannot  sue 
thereon,  although  the  contract  purport  to  have  been  made  for  his  sole  advantage,  and 
contain  an  express  covenant  with  him  to  perform  an  act  for  his  benefit."]  The  rule 
is  laid  down  in  similar  terms  in  Lush's  Practice,  p.  14,  2nd  ed.  In  Berkeley  v.  Hardy 
(5  B.  &  C.  355)  an  indenture  of  lease  was  made  between  A.  for  and  on  behalf  of  B. 
on  the  one  part,  and  C.  of  the  other  part ;  C.  entered  into  certain  covenants  with 
B.,  and  it  was  [686]  held  that  B.  could  not  sue  on  the  covenants.  Rolle's  Abridg. 
Faits  (F.) ;  Com.  Dig.  Fait  (D.  2),  Salter  v.  Kidgly  (Carth.  76),  per  Holt,  C.  J.,  Abbott 
on  Shipping,  p.  170,  10th  ed.,  Gilby  v.  Copley  (3  Lev.  138),  Lord  Southampton  v. 
Brovm  (6  B.  &  C.  718),  recognise  the  same  rule  as  a  fixed  and  arbitrary  rule  of  law. 
In  Davidson  on  Conveyancing,  vol.  1,  p.  100,  3rd  edition^  it  is  said:  "Covenants  in 
an  indenture  entered  into  with  persons  not  parties  confer  no  right  of  action  on  such 
persons  (though  an  action  may  be  maintained  by  a  party  to  an  indenture  against  one 
who  is  not  a  party,  but  executes  the  deed),  except  that  if  the  covenant  relates  to 
hereditaments  and  be  contained  in  an  indenture  made  since  the  1st  of  October,  1845, 
such  a  covenant  may  be  sued  on  by  a  person  not  a  party."  So  stringent  is  the  rule 
that  it  was  considered  necessary  to  pass  the  8  &  9  Vict.  c.  106,  s.  5,  to  alter  it  in  the 
case  of  covenants  respecting  tenements  and  hereditaments.  In  the  case  of  a  deed 
poll,  a  person  who  is  sufliciently  designated  in  it  may  sue  upon  it  although  not 
expressly  named:  Sunderland  Marine  Insurance  Company  v.  Kearney  {16  Q.  B.  925). 
The  distinction  in  this  respect  between  a  deed  poll  and  a  deed  inter  partes  was  pointed 
out  in  Gardner  v.  Lachlan  (8  Sim.  123,  126)  by  Sir  L.  Shad  well,  V.  C,  who  said: 
"  A  deed  poll  may  be  so  construed  so  as  to  give  a  person  a  right  of  action  against  the 
party  who  executed  it;  but  where  there  is  a  deed  between  parties,  I  have  always 
understood  it  to  be  the  settled  rule  that  no  person  can  bring  an  action  on  it,  except 
a  party  or  those  who  claim  through  him."  It  will  probably  be  argued  that  the  rule 
does  not  apply  to  composition  deeds  under  the  Bankruptcy  Act,  1861 ;  and  that  by 
force  of  the  statute  non-assenting  creditors  are  made  parties  to  the  deed.  But  the 
192nd  section  only  says  that  if  cer-[687]-tain  conditions  are  complied  with,  the  deed 
"  shall  be  as  valid  and  effectual  and  binding  on  all  the  creditors  of  such  debtor  as  if 
they  were  parties  to  and  had  duly  executed  the  same."  It  does  not  say  that  it  shall 
give  all  the  creditors  the  same  right  of  action  as  if  they  had  been  parties  to  and  had 
executed  the  deed.  Benham  v.  Broadhurst  (ante,  p.  472)  is  an  express  authority  that 
where  there  is  no  covenant  with  the  non-assenting  creditors  or  with  any  trustee  for 
them,  they  have  not  equal  rights  with  the  executing  creditors.  Moreover,  the  recital 
in  the  deed,  that  the  debtor  is  indebted  to  the  executing  creditors  in  the  sums  set 
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opposite  to  their  names  in  the  schedule,  estops  the  debtor  from  disputing  the  amount, 
but  the  non-assenting  creditors  are  obliged  to  prove  their  debts.  In  Ex  parte 
Cockburn  (33  L.  J.  Bank.  17,  20),  the  Lord  Chancellor  said:  "Again  the  creditors 
whose  names  and  debts  are  not  set  forth  in  the  schedule  are  under  a  great  disadvan- 
tage in  this  respect,  namely,  that  there  is  no  admission  by  the  debtor  of  the  debts 
due  to  them  respectively.  Even,  therefore,  if  any  one  of  such  creditors  could  now- 
come  in  and  execute  the  deed  and  sue  upon  the  covenant,  he  would  be  under  the 
necessity  of  proving  the  fact  and  amount  of  his  debt." 

Mellish  (Raymond  with  him),  for  the  defendant.  It  is  conceded  that  the  law 
recognises  a  well  known  distinction  between  contracts  under  seal  and  contracts  not 
under  seal.  On  contracts  not  under  seal  the  person  from  whom  the  consideration 
moves  is  the  person  to  sue.  On  contracts  under  seal  the  right  to  sue  is  limited  to 
those  who  are  parties  to  the  instrument.  But  the  question  still  remains,  what  is 
necessary  to  constitute  a  party  to  an  instrument?  As  a  general  rule,  no  doubt,  the 
parties  to  a  deed  are  the  persons  named  as  parties  in  its  commencement.  But,  when 
[688]  by  reference  to  other  parts  of  the  deed  it  manifestly  appears  that  a  person  not 
so  named  was  intended  to  be  a  party,  the  question  is,  whether  the  above  mentioned 
rule  of  construction  is  so  irreversible  that  no  effect  can  be  given  to  such  a  manifesta- 
tion of  intention.  The  rule  that  the  position  which  words  occupy  in  an  instrument 
is  to  govern  their  interpretation  is  ordinarily  the  last  of  all  rules  of  interpretation. 
Suppose,  at  the  conclusion  of  this  deed  the  creditors  were  named,  and  there  was  an 
express  stipulation  that,  if  necessary  to  the  validity  of  the  deed,  all  the  creditors 
should  be  parties.  Although  that  is  not  so  here,  the  concluding  clause  does  expressly 
declare  that  the  paramount  object  of  the  deed  is  that  all  the  creditors  shall  equally 
participate  in  its  benefits.  Beyond  doubt  all  the  creditors  may  become  parties  to  this 
deed,  and  no  man  against  his  will  can  be  made  a  party  to  any  deed.  Though  named 
a  party  he  would  cease  to  be  so  if  he  disclaimed.  Could  it  be  contended  that  if  all 
the  creditors  had  been  named  as  parties  to  this  deed,  a  disclaimer  by  one  of  them 
would  invalidate  it  ?  The  legislature  could  not  have  intended  that  no  deed  of  com- 
position should  be  within  the  scope  of  these  clauses  of  the  Bankruptcy  Act,  1861, 
unless  it  were  in  the  form  of  a  deed  poll,  since  the  terms  of  the  192nd  section  manifestly 
contemplate  deeds  of  this  nature  being  made  inter  partes.  The  authorities  which 
have  been  cited,  no  doubt,  establish  that  on  a  deed  inter  partes  a  covenantee,  if  he  be 
not  a  party,  cannot  sue  ;  but  they  still  leave  open  to  discussion  the  question  what  is 
necessary  to  constitute  him  a  party.  In  Gilhey  v.  Copley  (3  Lev.  138)  there  was  no 
decision.  In  Berkeley  v.  Hardy  (5  B.  &  C.  355)  no  intention  to  make  the  covenantee 
a  party  to  the  deed  appeared  upon  its  face.  The  same  remark  applies  to  Scvdamore  v. 
Vandenstene  (2  Inst.  673),  [689]  which  is  one  of  the  authorities  for  the  passage  in 
Abbott  on  Shipping,  10th  ed.,  170,  on  which  reliance  has  been  placed.  There, 
according  to  the  language  of  the  covenant  in  the  charterparty,  the  master  of  the  ship 
was,  no  doubt,  a  covenantee,  but  having  no  concern  in  the  demise  of  the  ship  he  was 
never  meant  to  be  a  party  to  that  instrument.  Metcalfe  v.  Rycroft  (6  M.  &  S.  75)  only 
decided  that  a  party  to  a  deed  can  sue  alone  on  a  covenant  expressed  to  be  made  with 
himself  and  a  partner  who  is  not  a  party.  In  Ex  parte  Cockburn  (33  L.  J.  Bank.  17) 
the  true  ground  of  decision  was  on  another  point.  The  real  defect  of  that  deed  con- 
sisted in  the  inequality  between  the  different  classes  of  creditors,  since  while  the 
executing  creditors  were  to  have  their  composition  paid  down  in  hand,  the  other 
creditors  were  left  to  rely  on  their  covenant.  Moreover,  if  that  case  is  to  be  regarded 
as  a  decision  that,  to  constitute  a  party  to  a  deed,  it  is  essential  that  he  should  be 
designated  as  a  party  nominatim,  then  it  is  in  direct  conflict  with  Dewhirst  v.  Jones 
(ante,  p.  60),  in  this  Court.  There  the  whole  body  of  creditors  were  made  parties  as 
well  as  covenantees  under  the  general  description  of  creditors,  and  the  Court  upheld 
the  deed,  Martin,  B.,  saying  that  a  non-executing  creditor  might  sue  on  the  deed  if 
he  averred  in  the  declaration  that  he  was  a  creditor.  The  opinion  of  Blackburn,  J., 
in  Dingioell  v.  Edwards  (4  B.  &  S.  752),  is  in  the  defendant's  favour.  With  reference 
to  the  deed  there  under  discussion  that  learned  Judge  said  :  "  I  think  that  even  if  the 
deed  were  expressed  to  be  between  parties  of  whom  the  creditor  was  not  one,  and 
the  express  covenants  were  all  with  them,  there  would  be  little  difficulty  in  implying 
a  covenant  to  the  creditor  to  pay  for  the  release  sold  and  obtained,  and  not  paid  for, 
the  deed  being,  as  is  said  in  Com.  Dig.  tit.  'Covenant'  (A.  1),  as  [690]  to  him  in  the 
nature  of  a  deed  poll  by  the  debtor  in  which  he  may  covenant  with  a  stranger  to  the 
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deed."  Secondly,  assuming  that  the  deed  does  not  of  itself  render  all  the  creditors 
parties,  the  Bankruptcy  Act,  1861,  has  at  all  events  that  operation  as  soon  as  the 
requisite  majority  of  the  creditors  have  assented,  the  deed  on  its  face  being  for  the 
benefit  of  all,  and  so  framed  that  all  may  become  parties.  The  192nd  section  enacts 
not  merely  that,  when  conditions  that  it  requires  are  fulfilled,  the  deed  shall  bind  all 
as  if  they  were  parties,  but  that  it  shall  be  "  as  valid  and  effectual "  "  as  if  they  were 
parties."  If  for  the  purpose  of  binding  them  it  makes  them  parties,  it  must  also  do 
so  to  confer  benefits.  As  regards  the  objection  that  entry  of  the  debts  in  the 
schedule  creates  an  inequality  between  the  executing  and  non-executing  creditors,  it 
does  not  appear  that  any  such  entries  were  made  before  the  debtor  had  executed  the 
deed.  The  circumstances  under  which  they  were  made  should  have  been  stated  in 
the  replication,  if  it  were  intended  to  rely  on  them  as  creating  an  estoppel.  The 
dictum  of  the  Lord  Chancellor  in  Ex  parte  Cockbnrn  (33  L.  J.  Bank.  17,  20)  as  to  the 
effect  of  such  entries  is  at  variance  with  the  subsequent  case  of  Stone  v.  JelUcoe  (ante, 
p.  263),  in  this  Court.  In  Stone  v.  JelUcoe  (ante,  p.  263)  the  objection  was  distinctly 
taken,  and  Ex  parte  Cockburn  (33  L.  J.  Bank.  17,  20)  relied  on  in  support  of  it,  but 
this  Court  upheld  the  deed.  He  then  argued  that,  the  release  being  immediate  and 
unconditional,  no  averment  of  payment  or  tender  was  necessary,  and  that  the  absence 
of  any  proviso  to  avoid  the  deed  on  nonpayment  of  the  composition  did  not  render 
the  deed  as  against  non-assenting  creditors  unreasonable.  In  addition  to  the  cases 
above  referred  to,  he  cited  Cooker  v.  Child  (2  Lev.  74)  and  Spitzer  v.  Chaffers  (14  C.  B. 
N.  S.  686). 

[691]  The  Court  intimated  that,  if  necessary,  they  would  hear  Cohen  in  reply. 
Cur.  adv.  vult. 

Martin,  B.  I  propose  to  read  the  judgment  of  the  Lord  Chief  Baron  and  myself. 
The  question  in  this  cause  is  the  now  very  common  one,  whether  a  composition 
deed  is  effectual  to  bar  a  non-assenting  creditor.  An  objection  to  it  is  taken,  upon 
the  case  Ex  parte  Cockburn  (33  L.  J.  Bank.  17),  which  seems  to  me  to  be  fatal.  Ex 
parte  Cockburn  was  twice  argued,  and  two  deliberate  judgments  were  delivered  by  the 
Lord  Chancellor  upon  it,  and  he  lays  down,  in  the  most  plain  and  direct  terms,  "  that 
a  deed  to  bind  creditors  who  have  not  assented  must  be  one  which  places  the  creditors 
who  do  assent  and  the  creditors  who  do  not  assent  precisely  upon  an  equal  footing  in 
point  of  law."  The  scope  of  the  present  deed  is,  that  the  creditors  should  release  the 
debtor,  and  that  in  consideration  thereof  they  should  have  covenants  by  the  debtor 
and  two  sureties  to  pay  a  composition  of  10s.  in  the  pound  by  two  instalments  of  5s. 
each  at  future  days,  and  unless  the  non-assenting  creditors  have  secured  to  them  these 
covenants  and  legal  rights  of  action  upon  them,  then,  according  to  the  above  rule, 
they  are  not  bound. 

Now  it  is  true  that  the  words  of  the  covenants  themselves  are  such  as  to  embrace 
not  only  the  assenting  creditors  but  the  non-assenting  ones,  but  a  technical  rule  of 
law  is  invoked  on  behalf  of  the  plaintiffs.  A  technical  rule  is  one  which  is  established 
by  authority  and  precedent,  which  does  not  depend  upon  reasoning  or  argument,  but 
is  a  fixed  established  rule  to  be  acted  upon  and  only  discussed  as  regards  its  application 
— in  truth  is  "  the  law."  The  alleged  rule  is,  that  when  a  deed  is  made  "  inter  partes," 
no  one  except  [692]  parties  properly  so  called  can  sue  upon  a  covenant  contained  in 
it ;  and  the  contention  on  the  part  of  the  plaintiffs  is,  that  the  parties  to  this  deed  are 
such  of  the  creditors  as  have  executed  or  assented  to  or  approved  of  it,  and  these  only, 
and  that  non-assenting  creditors  are  not  "parties";  and  inasmuch  as  they  cannot 
maintain  actions  upon  the  covenants  to  pay  the  composition,  which  in  truth  is  the 
only  legal  right  created  by  the  deed  in  lieu  of  the  released  debts,  they  are  not  upon 
an  equal  footing  in  point  of  law  with  the  assenting  creditors. 

The  rule  and  distinction  as  to  deeds  inter  partes  and  deeds  not  of  that  character 
is  very  old,  and  to  be  found  in  the  ancient  legal  authorities,  but  it  is  impossible  to 
state  or  illustrate  it  more  clearly  than  is  done  by  Lord  Tenterden  in  his  book  on 
Shipping,  p.  170.  This  is  part  of  the  original  text,  the  book  has  gone  through,  I 
believe,  a  dozen  editions,  several  edited  by  Lord  Tenterden  himself,  and  the  original 
passage  is  still  continued.  He  states  the  rule  to  be  a  technical  one,  and  thus  illustrates 
it :  "  If  a  charterparty  under  seal  is  expressed  to  be  made  between  certain  parties,  as 
between  A.  and  B.,  owners  of  a  ship  whereof  C.  is  master,  of  the  one  part,  and  D.  and 
E.  of  the  other  part,  and  purports  to  contain  covenants  with  C,  nevertheless  C.  cannot 
bring  an  action  in  bis  own  name  upon  the  covenant,  and  this  even  although  be  sealed 
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and  delivered  the  instrument ;  but  if  the  charterparty  is  not  expressed  to  be  made 
between  parties,  but  is  written  thus,  'This  charterparty  indented  witnesseth,'  it  is 
otherwise."  He  adds,  "  this  latter  then  is  the  most  proper  form."  In  the  case  of 
Bnkeley  v.  Hardy  (5  B.  &  C.  355)  the  same  rule  is  laid  down,  and  in  the  judgment  it 
is  stated  to  be  a  long  established  technical  rule  and  one  believed  to  be  peculiar  to  the 
law  of  England. 

The  deed  now  in  question  is  made  between  the  several  [693]  persons  whose  names 
and  seals  are  subscribed  and  affixed  in  the  schedule,  being  creditors  executing,  assent- 
ing to,  or  approving  of  these  presents,  of  the  first  part,  the  defendant,  the  debtor,  of 
the  second  part,  and  the  two  sureties  of  the  third  part.  The  parties,  therefore,  who 
alone  can  sue  are  the  creditors  executing  or  assenting  to  or  approving  of  the  deed ; 
and  inasmuch  as  the  plaintiffs  dissent  from  and  disapprove  of  it,  and  seek  to  recover 
their  entire  debt  of  20s.  in  the  pound,  they  cannot  sue,  and  if  so  they  are  not  upon 
an  equal  footing  with  the  executing  or  assenting  creditors  who  can. 

It  was  contended  on  behalf  of  the  defendant,  and  during  the  argument  I  was 
inclined  to  think  so,  that  the  rule  was  one  of  construction  only,  and  must  yield  to 
the  plainly  expressed  intention  of  the  covenantors,  but  I  am  now  satisfied  this  is  not 
the  true  nature  and  character  of  the  rule,  and  that  it  is  one  of  positive  law.  It  was 
also  forcibly  contended  that  the  rule  had  no  application  to  a  deed  whose  operation 
was  created,  as  regards  the  plaintiffs,  not  by  their  agreement  to  it,  but  by  an  act  of 
parliament.  I  would  have  lent  a  willing  mind  to  this  argument  had  I  not  felt  con- 
strained by  the  case  Ex  parte  Cockburn.  But  the  Chancellor  there  affirms  the  applica- 
tion of  the  rule  to  composition  deeds,  and  states  that  when  a  composition  deed  is 
made  "inter  partes"  creditors  not  named  or  described  cannot  sue.  He  adds,  the 
covenants  are  with  the  parties  to  the  deed  of  the  second  and  third  parts,  and  as  the 
deed  is  between  parties  "  no  person  who  is  not  a  party  can  sue  upon  them."  This  (he 
adds)  clearly  follows  from  the  settled  principles  of  law. 

The  objection  therefore  seems  to  me  fatal,  and  if  it  is  to  be  overruled  in  my 
judgment  it  must  be  by  a  Court  of  error :  (see  Benham  v.  Broadhurst  (ante,  p.  472)). 

[694]  Bramwell,  B.  My  Lord  and  my  brother  Martin  being  of  opinion  that 
Ex  parte  Cockburn  is  an  authority  in  point,  I  accept  their  view  and  concur  with  the 
judgment  now  delivered.  I  think  that  we  ought  to  be  bound  by  the  decision  of  a 
Court  of  co-ordinate  jurisdiction,  and  therefore  abstain  from  stating  what  I  should 
have  had  to  say  respecting  that  case  if  I  had  not  accepted  it  as  an  authority. 

GuRRiN  V.  KoPERA.  May  3,  1865. — A  composition  deed  was  made  between  the 
several  persons  whose  names  were  subscribed  and  seals  affixed  in  the  schedule 
thereunder  written,  on  behalf  of  themselves  and  all  and  every  other  the  creditors 
of  the  defendant,  of  the  first  part,  and  the  defendant  of  the  second  part :  whereby, 
after  reciting  that  the  defendant  was  indebted  to  the  said  several  persons  parties 
thereto  of  the  first  part,  in  the  said  several  sums  of  money  set  opposite  to  their 
respective  names  in  the  said  schedule  thereunder  written,  and  was  also  indebted 
to  other  persons  in  divers  sums  of  money,  and  being  unable  to  discharge  his  said 
debts  in  full,  had  agreed  to  pay  a  composition  of  5s.  in  the  pound,  such  payment 
or  composition  to  be  made  and  paid  to  all  and  every  the  creditors  of  the  defen- 
dant, whether  executing  the  said  deed  or  not,  to  be  paid  and  payable  on  the 
22nd  of  September,  1865,  and  to  be  in  full  discharge  of  all  and  every  the  debts 
due  and  owing  at  the  time  of  the  executing  of  the  said  deed :  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  payment  by  the  defendant  to  his 
said  several  creditors  of  such  composition,  they  the  said  several  persons,  parties 
thereto  of  the  first  part,  did  thereby  accept  the  said  composition  in  full  satisfac- 
tion and  discharge  of  their  respective  debts,  and  did  by  the  said  indenture  release 
the  debts  which  the  said  several  parties  thereto  of  the  first  part  had  against  the 
defendant.  Held,  that  the  deed  was  not  binding  on  non-assenting  creditors, 
under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  as  they  had  no  means  of 
enforcing  their  rights,  if  any,  under  it. 

[S.  C.  34  L.  J.  Ex.  128 ;  11  Jur.  (N.  S.)  491 ;  13  W.  R.  843 ;  12  L.  T.  432.  Referred 
to,  M'Laren  v,  Baxter,  1867,  L.  R.  2  C  P.  559;  Isaacs  v.  Green,  1867,  L.  R.  2  Ex. 
352.] 
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Declaration  by  drawer  against  acceptor  of  a  bill  of  exchange;   with  counts  for 
goods  bargained  and  sold,  &c. 

Plea.  That  after  the  accruing  of  the  plaintiff's  claim,  and  after  the  11th  day  of 
October,  a.d.  1861,  the  defendant  was  indebted  to  the  plaintiff  and  divers  other 
persons  in  divers  suras  of  money,  and  thereupon  and  whilst  he  was  so  indebted,  a  deed, 
bearing  date  the  22nd  day  of  September,  A.D.  1864,  was  made  and  entered  into  by 
and  between  the  several  persons  whose  names  were  and  are  subscribed  and  seals 
affixed  in  the  schedule  thereunder  written,  being  [695]  respectively,  either  individually 
or  in  copartnership  with  others,  creditors  of  the  defendant,  on  behalf  of  themselves 
and  all  and  every  other  the  creditors  of  the  defendant,  of  the  first  part,  and  the  defen- 
dant of  the  second  part,  relating  to  the  debts  and  liabilities  of  the  defendant  and  his 
release  therefrom  ;  whereby,  after  reciting  that  the  defendant  was  indebted  to  the 
said  several  persons,  parties  thereto  of  the  first  part,  in  the  several  sums  of  money  set 
opposite  to  their  respective  naihes  in  the  said  schedule  thereunder  written,  and  was 
also  indebted  to  other  persons  in  divers  sums  of  money,  and  being  unable  to  discharge 
his  said  debts  in  full  had  agreed  to  pay  a  composition  of  5s.  in  the  pound,  such 
payment  or  composition  to  be  made  and  paid  to  all  and  every  the  creditors  of  the 
defendant  whether  executing  the  said  deed  or  not,  to  be  paid  and  payable  on  the 
22nd  day  of  September,  1865,  at  the  office  of,  &c.,  and  to  be  in  full  discharge  of  all 
and  every  the  debts  of  the  defendant  due  and  owing  at  the  time  of  the  executing  of 
the  said  deed ;  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the  pay 
meiit  by  the  defendant  to  his  said  several  creditors  of  such  composition  as  aforesaid, 
they  the  said  several  persons,  parties  thereto  of  the  first  part,  for  themselves  and  their 
several  and  respective  partners,  did  thereby  accept  the  said  composition  in  full  satis- 
faction and  discharge  of  their  respective  debts,  and  did  by  the  said  indenture  release 
and  for  ever  quit  claim  unto  the  defendant,  his  heirs,  executors,  &c.,  all  and  all 
manner  of  action  and  actions,  suit  and  suits,  debts  and  sums  of  money,  accounts,  costs, 
reckonings,  agreements,  judgments,  extents,  executions,  claims  and  demands  whatso- 
ever, which  they  the  said  several  persons,  parties  thereto  of  the  first  part,  and  their 
several  and  respective  partners,  then  had  or  at  any  time  theretofore  had  against  the 
defendant :  and  it  was  thereby  lastly  agreed  and  declared  that  the  said  indenture  was 
[696]  intended  to  operate,  and  should  (so  far  as  lawfully  might  be)  operate  as  a  deed 
of  composition  within  the  provisions  of  the  Bankruptcy  Act,  1861,  and  that  so  soon  as 
a  majority  in  number  representing  three-fourths  in  value  of  the  creditors,  of  the 
defendant  should  have  executed  or  in  writing  assented  to  the  said  indenture,  it  was 
intended  that  the  same  should  be  registered  in  the  Court  of  Bankruptcy  under  the 
192nd  section  of  the  said  Act,  in  order  that  the  defendant  might  obtain  the  protection 
of  the  Court  as  provided  by  the  198th  section.  And  a  majority  in  number  represent- 
ing three-fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  respectively 
amounted  to  ten  pounds  and  upwards  did  in  writing  assent  to  and  approve  of  the 
said  deed  and  execute  the  same,  and  the  execution  of  the  said  deed  by  the  defendant 
was  attested  by  an  attorney,  and  within  twenty-eight  days  from  the  day  of  the 
execution  of  the  said  deed  by  the  defendant  the  same  was  produced  and  left  (having 
been  first  duly  stamped)  at  the  office  of  the  Chief  Registrar  of  the  Court  of  Bankruptcy 
for  the  purpose  of  being  registered,  and  was  duly  registered  as  aforesaid  ;  and  together 
with  such  deed  there  was  delivered  to  the  said  Chief  Registrar  an  affidavit  by  the 
defendant  that  a  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  defendant  whose  debts  amounted  to  101.  and  upwards  had  in  writing 
assented  to  and  approved  of  the  said  deed,  and  also  stating  (as  the  fact  was)  that  no 
property  or  credits  of  the  defendant  were  comprised  in  the  said  deed ;  and  the  said 
deed  did  before  the  registration  thereof  bear  such  ordinary  and  ad  valorem  stamp 
duties  as  were  provided  by  the  Bankruptcy  Act,  1861,  in  that  behalf,  and  at  the  time 
of  the  execution  of  the  said  deed  the  plaintiff  was  a  creditor  of  the  defendant  in 
respect  of  the  claim  herein  pleaded  to  within  the  meaning  of  the  Bankruptcy  Act, 
1861,  and  had  due  notice  of  the  said  [697]  deed  and  the  plaintiff  always  could  and 
might  have  executed  the  same  and  have  had  the  benefit  thereof  as  a  creditor  of  the 
defendant,  and  still  can  and  may  do  so,  and  all  conditions  having  been  performed  and 
all  things  having  happened  necessary  in  that  behalf,  the  plaintiff  became  and  was  and 
is  bound  by  the  said  deed  as  if  he  had  been  a  party  thereto  and  had  duly  executed 
the  same. 

Demurrer,  and  joinder  therein. 

Ex.  Div.  xv.— 23 
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Gough,  in  support  of  the  demurrer.  The  deed  is  not  binding  on  non-assenting 
creditors.  It  contains  an  absolute  release  of  the  debtor,  but  the  non-assenting 
creditors  have  not  the  same  benefit  under  it  as  the  executing  creditors.  [Martin,  B. 
The  deed  states  that  the  debtor  had  agreed  to  pay  the  composition  to  all  the  creditors 
whether  executing  the  deed  or  not.]  The  non-assenting  creditors  have  no  means  of 
enforcing  its  payment.  Benham  v.  Broadhurst  (ante,  p.  472)  is  an  express  authority 
that  the  non-assenting  creditors  could  not  sue  upon  this  deed.  They  are  therefore  in 
a  different  position  from  the  executing  creditors.  [Bramwell,  B.  Ex  parte  Cockburn 
(33  L.  J.  Bank.  17)  is  an  authority  that  this  deed  is  not  binding  on  non-assenting 
creditors.] 

The  Court  then  called  on 

F.  M.  White,  to  support  the  plea.  It  is  conceded  that  if  a  deed  professes  to  be 
made  by  A.  with  B.  on  behalf  of  C,  the  latter  cannot  sue  upon  it  in  his  own  name ; 
but  there  is  nothing  on  the  face  of  this  deed  to  create  an  inequality  between  the 
executing  creditors  and  those  who  are  bound  by  force  of  the  statute.  It  is  clear  that 
a  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134), 
may  be  made  with  some  of  the  creditoi"s  on  behalf  [698]  of  all.  By  this  deed  the 
composition  is  to  be  paid  on  a  certain  day  to  all  the  creditors  whether  they  execute 
the  deed  or  not,  and  if  it  is  not  paid  they  are  remitted  to  their  original  rights.  The 
release  is  only  conditional  on  payment  of  the  composition.  In  Ex  parte  Cockburn 
(33  L.  J.  Bank.  17)  there  was  an  express  covenant  by  the  debtor  with  the  executing 
creditors  to  pay  them  the  composition,  and  therefore  the  non-assenting  creditors  had 
not  equal  benefit  with  them  under  the  deed.  In  Clapham  v.  Atkinson  (4  B.  &  S.  722 ; 
in  error,  id.  730),  the  deed  was  between  the  debtor  of  the  one  part,  and  the  under- 
signed creditors  of  the  other  part ;  and  it  was  held  valid,  inasmuch  as  all  the  creditors 
had  the  option  of  coming  in  and  signing.  [Martin,  B.  I  agree  with  my  brother 
Willes  in  thinking  that  the  deed  in  that  case  was  illusory.]  Again,  in  Garrod  v. 
Simpson  (ante,  p.  395),  the  deed  was  between  the  debtor  of  the  one  part  and  his 
creditors  of  the  other  part.  In  this  case  the  composition  is  to  be  paid  to  all  the 
creditors,  whether  executing  the  deed  or  not;  and  by  force  of  the  statute  the  release 
operates  as  the  release  of  the  non-executing  creditors  as  well  as  of  those  who  executed 
it:  Wells  v.  Hacon  (5  B.  &  S.  197).  The  only  distinction  between  this  case  and 
Clapham  v.  Atkinson  (4  B.  &  S.  722 ;  in  error,  id.  730)  is  that  here  there  is  an  express 
release,  whilst  in  Clapham  v.  Atkinson  there  was  only  an  agreement  to  release.  A 
composition  deed  may  be  pleaded  in  bar  although  it  contains  no  release,  because  the 
agreement  of  the  creditors  to  accept  a  composition  on  the  debts  is  a  good  considera- 
tion for  the  giving  up,  by  each,  of  the  residue :  Norman  v.  Thompson  (4  Exch.  755), 
Good  V.  Cheesman  (2  B.  &  Adol.  328),  Chitty  on  Contracts,  p.  695,  7th  ed.  Here,  by 
force  of  the  statute,  non-assenting  creditors  are  [699]  in  the  same  position  as  if  they 
had  executed  the  deed,  and  are  therefore  bound  by  the  agreement  to  accept  the 
composition. 

Gough,  in  reply.  The  case  of  Garrod  v.  Simpson  (ante,  p.  395)  proceeded  on  the 
ground  that  the  composition  money  had  been  tendered.  Here,  the  plea  contains  no 
averment  of  a  tender  of  the  composition  money,  nor  is  the  amount  paid  into  Court. 
[Bramwell,  B.,  referred  to  Evans  v.  Powis  (1  Exch.  601).]  In  Clapham  v.  Atkinson 
(4  B.  &  S.  722 ;  in  error,  id.  730),  the  release  was  conditional  on  tender  or  payment 
of  the  composition. 

Martin,  B.  I  do  not  see  what  remedy  a  non-assenting  creditor  has  on  this  deed. 
If  he  were  to  sue  upon  it  he  would  be  met  by  the  rule  of  law  adverted  to  in  the  case 
of  The  Chesterfield  and  Midland  Silkstone  Colliery  Company  v.  Hawkins  (ante,  p.  677).  It 
seems  to  me,  upon  the  authority  of  that  case,  and  also  of  Ex  parte  Cockburn,  this  deed 
is  bad. 

PiGOTT,  B.  It  is  difl[icult  to  see  what  rights  non-assenting  creditors  have  under 
this  deed,  or,  if  they  have  any,  how  they  can  be  enforced.  Unless  the  debtor  volun- 
teered to  pay  them  5s.  in  the  pound  they  would  get  nothing. 

Pollock,  C.  B.,  and  Bramwell,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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[700]  BosTOCK  V.  Jardine  and  Another.  May  10,  1865.— The  plaintiff  instructed 
the  defendants,  cotton  brokers,  to  purchase  for  him  50  bales  of  cotton.  The 
defendants,  being  also  employed  by  other  principals,  made  a  contract  in  their 
own  names  for  the  purchase  of  300  bales,  and  having  informed  the  plaintiflf  that 
they  had  purchased  50  for  him  he  paid  them  part  of  the  purchase  money. 
Held,  that  the  plaintiff  was  entitled  to  recover  back  the  money,  as  upon  a  failure 
of  consideration,  since  the  defendants  had  never  made  the  contract  which  he  had 
authorized  them  to  make. 

[S.  C.  34  L.  J.  Ex.  142 ;  11  Jur.  (N.  S.)  586 ;  13  W.  R.  970 ;  12  L.  T.  577. 
Referred  to,  Eobinson  v.  Mollett,  1875,  L.  R.  7  H.  L.  828.] 

Declaration  for  money  received  by  the  defendants  for  the  use  of  the  plaintiff. 

Plea  (inter  alia).     Never  indebted. 

At  the  trial,  before  Mellor,  J.,  at  the  last  Liverpool  Assizes,  the  following  facts 
appeared  : — In  July,  1864,  the  plaintiff,  who  bought  cotton  on  speculation,  instructed 
the  defendants,  who  were  cotton  brokers  at  Liverpool,  to  purchase  for  him  50  bales  of 
Surat  cotton.  The  defendants,  having  also  received  instructions  from  other  parties 
to  purchase  cotton  for  them,  on  the  9th  of  July  bought  in  their  own  names,  from 
Messrs.  Hankey  &  Co.,  through  Messrs.  Marriott  &  Co.,  300  bales  of  Surat  cotton 
including  the  50  for  the  plaintiff),  and  received  from  Messrs.  Marriott  &  Co.  the 
following  contract  note  : — 

"Messrs.  Jardine  &  Co.  "Liverpool,  9th  July,  1864. 

"Gentlemen, — We  have  this  day  sold  to  you  on  account  of  Messrs.  Hankey,  Bros. 
&  Co.,  to  arrive  ex  'Duncairn'  from  Bombay,  16th  and  17th  May,  300  bales  Surat 
cotton  at  23|  per  lb.,  guaranteed  fair  new  Oomrawuttee,  merchants'  shipment.  In 
case  of  dispute  arising  out  of  this  contract  the  matter  to  be  referred  to  two  respectable 
brokers  for  settlement,  who  shall  decide  as  to  quality,  and  the  allowance,  if  any,  to 
be  made.  The  cotton  to  be  taken  from  the  warehouse  with  customary  allowances  of 
tare  and  draft,  and  the  invoice  to  be  dated  from  the  date  of  delivery  of  the  last  bale 
into  the  warehouse.  To  be  delivered  in  merchantable  condition  to  the  buyer,  the 
damage,  if  any,  to  be  rejected,  provided  it  cannot  be  made  merchantable.  [701] 
Should,  however,  the  vessel  or  vessels  be  lost,  the  contract  to  be  void ;  but  should 
the  cotton  be  transhipped  to  other  vessels  arriving  at  this  port,  this  contract  for  such 
portion  to  hold  good ;  payment  within  ten  days  from  date  of  invoice,  or  before 
delivery  if  required,  equal  to  cash  in  ten  days  and  three  months. — We  remain,  your 
obedient  Servants,  "  Marriott  &  Co." 

On  the  same  day  the  defendants  sent  to  the  plaintiff  the  following  contract 
note : — 

"  Mr.  W.  Bostock. 

"Sir, — We  have  this  day  bought  for  you  from  Messrs.  Hankey  Brothers  & 
Co.,  per  Marriott  &  Co.,  to  arrive,  ex  'Duncairn'  from  Bombay,  fifty  bales  Surat 
cotton  at  23|  per  lb.,  guaranteed  fair  new  Oomrawuttee,  merchants'  shipment.  In 
case  of  dispute  arising  out  of  this  contract  the  matter  to  be  referred  to  two  respect- 
able brokers  for  settlement,  &c."  (repeating  the  terms  of  the  contract  note  of  Marriott 
&  Co.). — We  remain.  Sir,  your  obedient  Servants,  "E.  Jardine  &  Co." 

There  was  evidence  that  it  was  the  custom  of  cotton  brokers  in  Liverpool,  when 
instructed  by  several  principals  to  purchase  cotton,  to  make  one  contract  in  their  own 
names.  The  vessel  "Duncairn"  arrived  at  Liverpool,  on  the  7th  of  September,  1864, 
with  a  cargo  of  300  bales  of  Surat  cotton.  Her  arrival  was  duly  notified  to  the 
plaintiff,  and  on  the  16th  of  September  he  paid  the  defendants  8001.  and  accepted  an 
undated  bill  drawn  by  them  for  10001.  Afterwards,  the  defendants  informed  the 
plaintiff  that  some  of  the  cotton  was  of  inferior  quality,  and  on  the  27th  of  [702] 
September  he  wrote  to  them  requesting  them  to  reject  it.  On  the  following  day  the 
defendants  wrote  in  reply,  that  they  did  not  inform  him  that  the  fifty  Surats  were 
bad,  and  that  when  the  cotton  was  arbitrated  upon  they  would  inform  him  of  the 
result.     Messrs.  Marriott  and  the  defendants  respectively  appointed  arbitrators,  who 
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awarded  that  all  the  mixed  bales  in  the  cargo  of  the  "  Duncairn  "  should  be  rejected, 
and  an  allowance  of  ^d.  per  lb.  on  the  contract  price  should  be  made  on  the  remainder. 
The  defendants  informed  the  plaintiff  of  this  award.  Out  of  the  500  bales  142  were 
rejected,  and  of  the  remainder  the  proportionate  part  for  the  plaintiff  was  35.  After 
the  award,  the  defendants,  under  threat  of  legal  proceedings,  paid  over  the  8001.  to 
Messrs.  Marriott.  The  plaintiff  refused  to  accept  the  35  bales,  and  brought  this  action 
to  recover  back  the  8001.  It  was  proved  that  the  defendants  could  have  purchased 
15  other  bales,  so  as  to  deliver  50  to  the  plaintiff. 

It  was  submitted  on  behalf  of  the  defendants,  that  the  plaintiff  was  not  entitled 
to  recover,  inasmuch  as  he  had  instructed  the  defendants  to  make  a  contract  which 
they  had  made,  and  had  paid  over  the  purchase  money  to  the  vendors. 

The  learned  Judge  left  it  to  the  jury  to  say  whether,  according  to  the  usual 
custom,  a  broker  employed  by  several  principals  to  purchase  cotton  for  them,  could 
make  one  contract.  The  jury  found  in  the  affirmative.  His  Lordship  then  directed 
a  verdict  for  the  plaintiff  for  7921.,  being  the  8001.  claimed  less  the  brokerage  ; 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict  for  them  ; 
the  Court  to  have  power  to  draw  any  inferences  of  fact  which  a  jury  might  have 
found  if  the  questions  had  been  left  to  them. 

[703]  Edward  James,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on 
the  ground  that  on  the  facts  proved  the  plaintiff  was  not  entitled  to  a  verdict;  against 
which 

Brett  (Herschel  with  him)  shewed  cause.  The  plaintiff  is  entitled  to  recover  back 
the  money  paid  by  him  to  the  defendants,  his  brokers,  to  enable  them  to  complete 
a  contract  which  at  the  time  of  the  payment  he  believed  they  had  made  on  his  behalf, 
but  which  was  either  never  effected  or  wholly  failed.  The  contract  which  the  plaintiff 
instructed  the  defendants  to  make,  and  upon  the  faith  of  which  he  paid  them  the 
8001.,  was  a  contract  upon  which  he  could  sue  as  principal.  But  the  defendants  never 
made  such  a  contract,  so  that  the  consideration  for  the  payment  of  the  8001.  has 
wholly  failed. 

The  Court  then  called  on 

Edward  James  and  Baylis,  to  support  the  rule.  The  defendants  have  complied 
with  the  instructions  given  them  by  the  plaintiff.  They  were  authorized  to  purchase 
50  bales  of  cotton,  and  they  purchased  them  and  were  ready  to  deliver  them.  It 
makes  no  difference  that  the  defendants,  at  the  same  time,  purchased  cotton  for  other 
persons ;  as  regards  the  plaintiff  they  have  done  all  that  they  were  bound  to  do.  In 
the  case  of  a  sale  by  auction  of  bonded  goods,  a  broker  may  be  instructed  by  a  number 
of  principals  to  buy  for  them,  and  having  bought  the  requisite  quantity  of  goods  he 
would  appropriate  to  each  what  he  was  instructed  to  buy  for  him.  If  the  goods  were 
not  paid  for,  the  auctioneer  would  have  a  right  to  sue  either  the  broker  for  the  entire 
price,  or  each  principal  for  the  price  of  that  portion  appropriated  to  him.  The  plaintiff 
did  not  direct  the  defendants  to  make  a  contract  upon  which  he  could  sue.  This 
being  an  action  for  money  had  and  received  to  the  [704]  plaintiff's  use,  he  cannot 
recover  unless  there  has  been  a  complete  failure  of  consideration.  The  defendants 
having  acted  upon  the  authority  given  to  them  by  the  plaintiff,  and  incurred  a 
responsibility,  the  plaintiff  had  no  power  to  revoke  the  authority.  [Pollock,  C.  B. 
The  question  is  whether  there  was  any  contract.  How  could  the  plaintiff  sue  the 
vendors ;  and  if  not,  how  can  it  be  said  that  there  was  a  contract  according  to  the 
plaintiff's  instructions  1  If  a  person,  of  whom  a  broker  purchases  goods  in  his  own 
name  for  several  principals,  could  be  sued  by  each,  he  would  be  liable  to  several  actions 
instead  of  one.  It  is  different  where  a  person  knows  that  he  is  contracting  with  an 
agent  acting  on  behalf  of  several  principals,  and  consequently  is  aware  of  his  liability 
to  be  sued  by  more  persons  than  one.]  There  was  evidence  that  the  defendants  acted 
according  to  the  usual  custom  of  cotton  brokers  in  Liverpool.  [Pollock,  C.  B.  It 
was  not  left  to  the  jury  to  say  whether  there  was  a  custom  that  a  person  who  sold 
500  articles  to  a  broker,  buying  in  his  own  name  for  a  number  of  principals,  was  liable 
to  be  sued  by  each  of  the  principals  in  respect  of  the  articles  bought  for  them.  If  the 
jury  had  found  such  a  custom,  I  should  have  thought  it  bad  in  law.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  was  no  contract,  and  therefore 
the  rule  must  be  discharged.  To  me  the  point  is  new;  but  my  brother  Martin 
remembers  a  case  before  Patteson,  J.,  where  the  same  point  arose,  and  that  learned 
Judge  ruled  that  the  plaintiff  was  entitled  to  recover.     I  own  I  should  not  have 
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expected  any  other  decision.  The  plaintiff  authorized  the  defendants  to  purchase  for 
him  fifty  bales  of  cotton.  The  defendants  made  a  purchase  which  they  were  not 
authorized  by  the  plaintiff  to  make,  for  they  bought  a  much  larger  quantity  of  cotton, 
some  for  the  plaintiff  and  the  rest  for  other  persons ;  and  [705]  the  plaintiff  was 
thereby  prevented  from  coming  forward  as  a  principal  and  protecting  his  rights.  I 
think  that,  though  a  contract  was  made,  it  was  not  the  contract  which  the  plaintiff 
authorized  the  defendants  to  make ;  and  therefore  as  the  plaintiff  paid  his  money  on 
the  faith  that  a  contract  had  been  entered  into,  which  turns  out  never  to  have  existed, 
he  is  entitled  to  have  the  money  returned. 

Martin,  B.  I  am  of  the  same  opinion.  This  is  an  action  to  recover  back  the 
sum  of  8001. ;  and  to  entitle  the  plaintiff  to  succeed  he  must  establish,  either  that 
there  was  no  consideration  whatever  for  the  payment,  or  that  the  consideration  has 
wholly  failed. 

Now,  the  alleged  consideration  was  a  document  of  the  9th  of  July,  1864,  which 
states  that  the  defendants  on  that  day  bought  for  the  plaintif!"  from  Messrs.  Hankey, 
per  Marriott  &  Co.,  to  arrive,  ex  "  Duncairn "  from  Bombay,  fifty  bales  of  Surat 
cotton,  at  23|  per  lb.  Whether  or  no  the  clause  in  the  contract,  that  if  any  dispute 
arose  it  should  be  referred  to  two  brokers  for  settlement,  would  be  binding  on  the 
plaintiff,  I  give  no  opinion.  But  the  consideration  for  the  payment  of  the  8001.  was 
the  document  to  which  I  have  referred,  and  if  no  such  contract  ever  existed  as  the 
defendants  were  authorized  by  the  plaintiff  to  make,  or  if  it  was  not  available,  there 
has  been  a  total  failure  of  consideration,  and  the  plaintiff  is  entitled  to  recover  back 
the  money  he  has  paid. 

It  is  clear  that  there  was  no  such  contract  as  the  defendants  were  authorized  by 
the  plaintiff  to  make,  because  the  .contract  which  they  made  through  Messrs.  Marriott 
&  Co.  was  a  contract  for  the  purchase  of  300  bales  of  Surat  cotton.  Suppose  the 
defendants  had  become  bankrupt,  and  the  plaintiff  had  attempted  to  enforce  the 
contract  against  Messrs.  Marriott,  I  think  he  would  have  failed  at  [706]  common 
law,  because  there  was  no  contract  for  the  purchase  of  50  bales  of  cotton,  but  a 
contract  for  the  purchase  of  300.  But,  even  assuming  that  the  plaintiff  could  have 
sued  upon  the  contract  at  common  law,  it  is  evident  that,  under  the  17th  section  of 
the  Statute  of  Frauds,  he  must  have  failed.  Therefore  the  defendants  never  gave  the 
plaintiff  any  consideration  whatever  for  the  money,  because  no  such  contract  was  ever 
made  by  the  defendants  as  the  plaintiff  authorized  them  to  make. 

PiGOTT,  B.     I  am  of  the  same  opinion  and  for  the  same  reasons. 

Rule  discharged. 

Oakley  v.  Mary  Monck.  April  26,  1865. — Where  a  lessee,  after  the  expiration  of 
his  lease,  remains  in  possession  and  pays  rent,  it  is  a  question  for  the  jury  upon 
what  terms  his  tenancy  continues. — A  tenant  for  life  granted  a  lease  containing 
a  covenant  that  he  would,  at  the  expiration  of  the  term,  pay  and  allow  the  lessee, 
a  nurseryman,  for  all  fruit  trees  and  shrubs  then  on  the  premises  which  had  been 
planted  by  him.  At  the  expiration  of  the  lease,  the  lessee  continued  in  possession 
and  paid  rent,  and  upon  the  death  of  the  tenant  for  life  he  paid  the  same  rent 
to  the  remainderman,  who  was  not  aware  of  the  covenant  in  the  lease.  Held,  no 
evidence  for  the  jury  that  the  tenancy  continued  upon  the  terms  of  the  lease  so 
as  to  bind  the  remainderman  by  the  covenant. 

[S.  C.  34  L.  J.  Ex.  137 :  affirmed  1866,  4  H.  &  C.  251 ;  L.  R.  1  Ex.  159  ;  35  L.  J. 
Ex.  87;  12  Jur.  (N.  S.)  213  ;  14  W.  R.  406;  14  L.  T.  20.  Distinguished,  fVyatt 
v.  Cole,  1877,  36  L.  T.  613.] 

This  action  was  brought  by  the  plaintiff  as  administrator  of  the  estate  and  effects 
of  Henry  Oakley,  who  died  intestate. 

The  first  count  of  the  declaration  stated  that  the  defendant  demised  to  the  said 
Henry  Oakley  and  the  said  Henry  Oakley  became  and  was  tenant  to  the  defendant  of 
a  close  of  land  of  the  defendant,  upon  the  terms,  amongst  others,  that  the  defendant 
should,  at  the  determination  of  the  said  tenancy,  pay  and  allow  the  said  Henry  Oakley, 
his  executors  or  administrators,  for  all  fruit  trees  and  shrubs  then  growing  and  being 
in  or  upon  the  said  demised  [707]  premises,  which  should  have  been  planted  by  the 
said  Henry  Oakley,  his  executors  or  administrators,  at  a  fair  valuation  to  be  made  by 
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two  indifferent  persons,  one  to  be  chosen  by  each  party,  and  in  case  of  their  disagree- 
ment to  a  third  person  to  be  chosen  by  them  jointly,  whose  decision  shall  be  conclusive 
and  binding  upon  each  of  the  said  parties.  And  that  the  said  tenancy  was  duly 
determined  after  the  death  of  the  said  Henry  Oakley,  and  at  the  time  of  the  said 
determination  of  the  said  tenancy  there  were  certain  fruit  trees  and  shrubs  growing 
and  being  in  and  upon  the  said  demised  premises  which  had  been  planted  by  the  said 
Henry  Oakley  in  his  lifetime,  and  by  the  plaintiff  as  administrator  as  aforesaid  since 
his  death,  and  every  condition  has  been  performed  and  everything  has  happened  and 
occurred  to  enable  the  plaintiff  to  bring  this  action  :  yet  the  defendant  did  not  pay 
and  allow  and  has  not  paid  and  allowed  the  plaintiff,  as  administrator  as  aforesaid, 
for  the  said  fruit  trees  and  shrubs  at  such  valuation  as  aforesaid,  but  has  wholly 
refused  so  to  do. 

The  second  count  stated  in  similar  terms  the  tenancy,  its  determination,  and  that 
at  that  time  there  were  fruit  trees  and  shrubs  growing  on  the  demised  premises ; 
that  the  plaintiff  had  always  been  ready  and  willing  to  choose  on  his  part  an  indifferent 
person  to  make  a  valuation  of  the  fruit  trees  and  shrubs,  yet  the  defendant  would  not 
appoint  such  indifferent  person  on  his  part. 

The  defendant  pleaded  that  she  did  not  demise  to  the  said  Henry  Oakley  the  said 
close  upon  the  terms  alleged  ;  upon  which  issue  was  joined. 

The  cause  came  on  for  trial,  before  Crompton,  J.,  at  the  Cambridge  Spring  Assizes, 
1864,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case  : — 

In  the  year  18*26,  one  William  Stephens  the  younger  [708]  was,  under  the  will 
of  one  Richard  Stephens,  tenant  for  life  of  the  locus  in  quo,  with  remainder  to  his 
eldest  son  and  other  issue  in  fee  tail,  and  in  default  of  such  issue,  to  the  defendant 
for  life,  with  certain  remainders  over.  The  said  William  Stephens  the  younger  had 
a  power  to  lease  the  locus  in  quo  under  the  following  clause  in  the  said  will : — 

"  I  do  hereby  further  declare  that  it  shall  be  lawful  for  every  person  who  by  virtue 
of  this  my  will  shall  be  tenant  for  life  in  possession  of  the  hereditaments  and  premises 
lastly  hereinbefore  devised  or  entitled  to  the  rents  and  profits  thereof,  and  who  shall 
have  attained  his  or  her  age  of  twenty-one  years,  to  demise  or  lease  the  hereditaments 
and  premises  lastly  hereinbefore  devised,  or  any  part  or  parts  thereof,  to  any  person 
or  persons  whomsoever  for  any  term  of  years  not  exceeding  twenty-one  years,  to  take 
effect  in  possession  and  not  in  reversion,  at  the  best  yearly  rent  that  can  be  reasonably 
had  for  the  same  without  taking  any  fine  or  foregift  for  the  making  thereof,  and  so 
that  there  be  contained  in  every  such  lease  a  condition  of  re-entry  for  nonpayment  of 
the  rent  thereby  to  be  reserved,  and  so  that  the  lessee  or  lessees  execute  a  counterpart 
thereof,  and  thereby  covenant  for  the  payment  of  the  rent." 

William  Stephens  the  elder  had  no  interest  in  the  locus  in  quo,  and  died  in  the 
year  1829. 

By  an  indenture  of  lease  bearing  date  the  9th  day  of  December,  1826,  the  said 
William  Stephens  the  elder  and  William  Stephens  the  younger  jointly  demised  unto 
the  said  Henry  Oakley  the  locus  in  quo  for  a  term  of  twenty-one  years  at  the  yearly 
rent  of  141.  14s.     In  this  lease  is  contained  the  following  clause  : — 

"  And  also  that  the  said  lessors,  their  heirs  or  assigns,  or  their  or  his  incoming 
tenant,  shall  and  will,  at  the  expiration  or  other  sooner  determination  of  the  said  term 
of  twenty-one  years,  pay  and  allow  the  said  Henry  Oakley,  bis  [709]  executors  or 
administrators,  for  all  fruit  trees  and  shrubs  then  growing  and  being  in  and  upon  the 
said  demised  premises  which  shall  have  been  planted  by  the  said  Henry  Oakley,(a) 
his  executors  or  administrators,  at  a  fair  valuation,  to  be  made  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party,  and  in  case  of  their  disagreement  by  a  third 
person  to  be  chosen  by  them  jointly,  whose  decision  shall  be  conclusive  and  binding 
upon  each  of  the  said  parties." 

During  the  continuance  of  the  lease  the  lessors  abated  the  rent  reserved  from 
141.  14s.  to  111. 

The  said  lease  expired  at  Michaelmas,  1847.  Upon  the  expiration  of  the  lease  the 
said  Henry  Oakley  applied  to  the  said  William  Stephens  the  younger  for  a  fresh  lease 

(a)  During  the  argument  it  was  agreed  that  the  case  should  be  amended,  by  stating 
that  Henry  Oakley  was  a  nurseryman,  and  that  the  fruit  trees  and  shrubs  were  planted 
by  him  in  the  way  of  his  business  as  a  nurseryman. 
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of  the  locus  in  quo  on  the  same  terms  as  before.  The  said  William  Stephens  the 
younger  said,  "  There  is  no  occasion  for  another  lease,  you  can  go  on  from  year  to 
year."  Nothing  further  was  said  about  terms.  A  piece  of  land  was  at  that  time 
added,  and  the  rent  altered  from  111.  to  131.,  which  last  sum  continued  to  be  paid 
yearly  until  Michaelmas,  1850,  when  the  piece  of  land  which  hjvd  been  added  was 
taken  from  the  holding  and  sold  by  the  said  William  Stephens  the  younger  to  a 
waterworks  Company.  The  subsequent  payments  of  rent  were  at  the  rate  of  111. 
a  3^  ear. 

The  said  William  Stephens  the  younger  died  in  the  month  of  April,  1856,  without 
issue,  when  the  limitation  to  the  defendant  Mrs.  Monck  for  life  enured. 

Nothing  passed  between  the  said  Henry  Oakley  and  the  defendant  as  to  the  terms 
on  which  the  occupation  was  to  continue,  but  he  paid  rent  to  the  defendant  at  the 
rate  of  111.  a  year  ending  each  Michaelmas. 

The  said  Henry  Oakley  died  intestate  in  the  year  1859,  [710]  when  the  plaintiflF 
took  out  letters  of  administration  to  his  estate  and  effects. 

Nothing  passed  between  the  plaintiff  and  the  defendant  as  to  the  terms  of  occupa- 
tion, but  the  plaintiff  likewise  paid  rent  to  the  defendant  at  the  rate  of  111.  a  year 
ending  each  Michaelmas. 

In  the  month  of  March,  1862,  the  defendant  gave  to  the  plaintiff  a  notice  to  quit 
at  the  ensuing  Michaelmas.  As  the  defendant  did  not  require  the  locus  in  quo  till 
the  Spring  of  1863,  the  plaintiff  was  allowed  to  continue  in  possession  after  Michaelmas, 

1862,  and  during  the  ensuing  Winter. 

In  the  month  of  February,  1863,  the  plaintiff  called  the  attention  of  J.  B.  Monck, 
the  son  of  the  defendant,  to  the  clause  before  set  out  in  the  lease  of  1826.  Until 
then  neither  the  defendant  nor  her  son  were  aware  of  the  existence  of  such  clause. 

(The  case  then  set  out  a  notice  given  by  the  plaintiff  to  the  defendant,  by  which 
after  reciting  the  lease  and  the  covenant  by  the  lessor  to  pay  for  the  fruit  trees  and 
shrubs,  the  plaintiff  claimed  compensation  for  them,  and  notified  that  he  had  appointed 
a  valuer  on  his  part  and  required  the  defendant  to  appoint  a  valuer  on  her  behalf.) 

The  defendant  did  not  appoint  a  valuer,  and  the  plaintiff  in  the  month  of  March, 

1863,  appointed  two  persons  to  the  office,  who  valued  the  stock  submitted  to  valuation 
at  a  particular  sum.  The  whole  of  the  stock  so  submitted  to  valuation  had  been 
planted  by  the  said  Henry  Oakley  or  by  the  plaintiff  during  their  respective  occupa- 
tions as  aforesaid  (see  ante,  p.  709,  note). 

In  the  month  of  August,  1863,  the  plaintiff  was  ejected  by  County  Court  process 
from  the  locus  in  quo. 

In  the  month  of  October,  1863,  the  stock  on  the  locus  in  [711]  quo  was  sold  by 
auction  by  the  direction  of  the  defendant,  and  realized  at  the  sale  1751.  15s.  less  221.  98. 
for  auctioneers'  expenses.     The  balance  still  remains  in  the  hands  of  the  auctioneers. 

It  is  agreed  between  the  parties  that  a  copy  of  the  lease  of  1826  shall  form  part 
of  this  special  case.  Also  that  the  Court  shall  be  at  liberty  to  draw  any  inferences 
of  fact  or  find  any  facts  which,  in  the  opinion  of  the  Court,  a  jury  ought  to  have 
drawn  or  found. 

The  question  for  the  opinion  of  the  Court  is,  whether,  amongst  the  terms  of  the 
tenancy  determined  by  the  said  notice  to  quit,  was  engrafted  the  covenant  in  the  lease 
of  1826,  or  a  term  to  the  same  effect,  obliging  the  defendant  to  take  the  stock  on  the 
locus  in  quo  at  a  valuation. 

If  the  Court  shall  be  of  opinion  that  such  a  term  did  attach  to  the  tenancy  between 
the  plaintiff  and  the  defendant,  then  the  said  verdict  shall  be  affirmed,  and  the  Court 
shall  say  on  what  principle  the  damages  shall  be  assessed ;  the  amount  of  damages 
to  be  settled  out  of  Court.  But  if  the  Court  shall  be  of  opinion  that  no  such  term 
did  attach  to  the  tenancy  between  the  plaintiff  and  the  defendant,  then  the  verdict 
shall  be  entered  for  the  defendant. 

O'Mallky  (Markby  with  him),  for  the  plaintiff.  The  lessee,  having  continued  in 
possession  and  paid  rent  after  the  determination  of  the  lease  of  the  9th  of  December, 
1826,  became  tenant  from  year  to  year  upon  the  terms  of  that  lease  so  far  as  they  are 
applicable  to  a  yearly  tenancy ;  and  that  tenancy  continued  until  it  was  determined 
by  the  notice  to  quit  at  Michaelmas,  1862.  At  one  time  it  was  considered  that  the 
acceptance  of  rent  by  a  remainderman  operated  as  a  confirmation  of  a  lease  granted 
by  the  tenant  for  life;  but  it  is  now  settled  that  a  new  tenancy  is  created  [712] 
subject  to  the  terms  of  the  lease:  Boe  v.  Ward  (1  H.  Black.  97).     Here  it  is  found 
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as  a  fact  that  neither  the  defendant  nor  her  son  were  aware  of  the  clause  set  out  in 
the  lease.  That,  however,  makes  no  difference.  If  the  plaintiff's  testator  was  not  a 
tenant  he  must  have  been  a  trespasser ;  but  the  defendant,  by  the  receipt  of  rent, 
admits  him  to  be  her  tenant,  and  cannot  now  avail  herself  to  his  prejudice  of  her 
ignorance  of  the  terms  of  the  lease  :  Doe  d.  Martin  v.  Watts  (7  T.  R.  83).  [Pigott,  B. 
In  Woodfall's  Landlord  and  Tenant,  p.  169,  8th  ed.,  it  is  said  that  a  remainderman, 
by  accepting  the  rent  reserved  in  a  lease  granted  by  a  tenant  for  life,  does  not  thereby 
confirm  the  lease  for  the  residue  of  the  term,  "but  he  creates  a  new  implied  tenancy 
from  year  to  year  as  between  him  and  the  tenant  on  the  old  terms,  and  the  tenant 
is  entitled  to  the  usual  notice  to  quit ;  unless,  indeed,  the  rent  reserved  be  so  grossly 
inadequate,  with  reference  to  the  annual  value  of  the  property,  that  the  jury  ought 
to  presume  and  find  that  no  such  new  tenancy  was  intended  to  be  created."  If  the 
lease  had  contained  no  stipulations  for  payment  by  the  lessor  for  the  fruit  trees  and 
shrubs,  the  lessee,  being  a  nurseryman,  would  have  been  entitled  at  the  expiration 
of  the  lease  to  remove  them :  fVardell  v.  Usher  (3  Scott,  N.  R.  508).  The  same  right 
of  removal  continued  when  the  remainderman  created  a  new  tenancy  by  the  accept- 
ance of  rent.  The  stipulation  for  payment  for  the  fruit  trees  and  shrubs  is  more  for 
the  benefit  of  the  remainderman  than  the  tenant,  for,  instead  of  the  nursery-ground 
being  dismantled,  the  remainder-man  would  obtain  the  stock  at  a  fair  valuation.  On 
the  death  of  the  tenant  for  life  the  remainderman  was  at  liberty  to  take  either  of 
these  three  courses, — to  eject  the  lessee,  or  to  grant  him  a  new  lea.se,  or  to  permit  him 
to  [713]  continue  tenant  upon  the  terms  of  the  original  lease.  The  conclusion  to  be 
drawn  from  the  facts  is  that  the  parties  agreed  to  the  latter  course. 

Keane  (Douglas  Brown  with  him).  In  Hyatt  v.  Griffiths  (17  Q.  B.  505),  it  was  laid 
down  that  a  tenant  holding  over  after  the  expiration  of  a  lease  for  years  may  be  taken 
to  hold  upon  any  of  the  terms  of  such  former  lease  which  are  consistent  with  the  yearly 
tenancy  ;  and  that  whether  he  does  hold  on  any  of  such  terms  or  not  is  a  question  for 
the  jury  on  the  facts  proved.  Lord  Campbell,  C.  J.,  there  said :  "If  such  a  term  is 
not  inconsistent  with  a  tenancy  from  year  to  year,  it  may  be  shewn  by  evidence  to 
have  been  annexed  to  such  a  tenancy."  Boe  d.  Brune  v.  Prideaux  (10  East,  158)  is  also 
an  authority  that  the  receipt  of  rent  by  the  remainderman  is  only  evidence  of  a  tenancy 
the  particular  description  of  which  the  jury  must  decide.  Here  the  Court  is  in  the 
position  of  a  jury,  but  there  is  no  evidence  from  which  they  can  come  to  the  conclusion 
that  a  new  tenancy  was  created  subject  to  all  the  terms  of  the  original  lease.  It  is 
absurd  to  suppose  that  the  defendant,  who  is  only  tenant  for  life,  by  the  mere  accept- 
ance of  rent  from  the  lessee,  without  any  knowledge  of  the  terms  of  the  lease,  meant 
to  subject  herself  to  a  stipulation  by  which  she  would  be  bound  to  pay  1751.  for  these 
trees  and  shrubs.     He  was  then  stopped  by  the  Court. 

O'Malley,  in  reply,  referred  to  the  judgment  of  Martin,  B.,  in  Walker  v.  Gode 
(6  H.  &  N.  594,  603). 

Pollock,  C.  B.  We  are  all  of  opinion  that  our  judgment  ought  to  be  for  the 
defendant. 

[714]  In  Walker  v.  Gode  (6  H.  &  N.  594)  the  majority  of  the  Court  were  of  opinion 
that  a  question  of  this  kind  is  one  of  fact  for  the  jury  to  determine  upon  what  terms 
the  new  tenancy  is  created.  In  that  case  my  brother  Martin  differed  from  my  brother 
Bramwell  and  Sir  James  Wilde,  who  was  then  a  member  of  this  Court.  That  differ- 
ence of  opinion  arose  upon  the  very  question  now  before  the  Court.  My  brother 
Martin  said  :  "  I  regret  the  diflference  of  opinion  which  exists  in  this  case,  because  I 
fear  the  judgment  of  the  majority  of  the  Court  will  create  a  new  source  of  litigation 
in  very  many  cases,  and  a  question  for  a  jury  which  would  frequently  be  a  temptation 
rather  to  decide  upon  feeling  and  prejudice  than  on  reason  and  truth,  a  matter  always 
to  be  regretted,  and  if  possible  avoided."  I  agree  with  my  brother  Martin,  that  we 
ought,  as  much  as  possible,  to  keep  certain  questions  within  the  province  of  the  Court 
and  not  leave  them  to  the  decision  of  a  jury.  For  instance,  in  an  action  for  a  malicious 
prosecution  I  think  that  the  question  of  reasonable  and  probable  cause  is  safer  in  the 
hands  of  the  Court,  though  I  know  that  the  late  Lord  Denman  entertained  a  different 
view  on  that  point.  If  that  question  remained  with  the  jury,  it  would  in  many  cases 
be  decided  by  feeling  or  prejudice.  At  the  same  time,  it  must  be  admitted  that  a  jury 
frequently  decide  matters  which  the  Court  could  not  so  well  decide,  and  that  there 
findings  are  highly  beneficial. 

Upon  the  present  occasion  what  we  have  to  decide  is  a  question  of  fact,  and  I  think 
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we  ought  not  to  find  that  a  remainderman  coming  into  possession  as  tenant  for  life  is 
bound  by  all  the  covenants  in  a  lease  granted  by  his  predecessor  merely  because  he 
has  received  rent.  There  ought  to  be  some  evidence  that  the  remainderman  had 
knowledge  of  the  covenants  by  which  it  is  sought  to  bind  [715]  him.  Great  hardship 
would  arise  if  we  held  that  a  remainderman,  who  is  merely  tenant  for  life,  by  receiving 
rent,  perhaps  not  more  than  20s.,  becomes  liable  to  pay  1001.  for  that  which  may  be 
of  no  benefit  whatever  to  him.  Viewing  this  as  a  question  of  fact,  I  think  we  ought 
to  find  that  the  defendant  is  not  bound  by  the  covenant  of  her  predecessor,  and  therefore 
the  plaintiff",  who  sues  upon  it,  is  not  entitled  to  recover. 

Bramwell,  £.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  intestate,  being 
a  nurseryman,  or  the  plaintiff",  his  administrator,  might  have  removed  these  trees. 
They  were  trade  fixtures,  and  as  such  were  removeable  by  the  tenant,  even  if  the  lease 
had  not  contained  the  clause  in  question.  It  may  be,  that  as  the  lessor  thought  fit 
to  enter  into  that  agreement,  upon  the  determination  of  the  lease  the  lessee  became 
tenant  from  year  to  year  upon  those  terms.  We  need  not,  however,  consider  whether 
after  the  tenancy  from  year  to  year  commenced  the  lessor  would  have  been  liable  under 
this  covenant  to  pay  for  the  trees.  It  may  be  assumed  that  he  would  ;  but  then  arises 
the  question  whether  the  defendant  is  now  liable.  She  does  not  claim  under  the 
lessor ;  she  is  tenant  for  life,  in  remainder,  under  the  will  of  the  testator,  and  therefore 
not  bound  by  any  agreement  of  the  lessor  not  made  in  pursuance  of  the  power.  The 
occupation  continued  and  rent  was  paid  after  the  determination  of  the  lease ;  but  there 
is  no  evidence  that  the  defendant  had  any  knowledge  whatever  of  the  agreement  by 
the  lessor  to  pay  for  the  trees,  and  therefore  could  never  have  intended  to  be  bound 
by  it.  . 

It  is  said  that  because  the  defendant  allowed  the  plaintiff  to  continue  in  possession 
and  received  the  rent  after  the  [716]  determination  of  the  lease,  she,  by  implication, 
undertook  to  pay  for  these  trees.  To  my  mind,  nothing  could  be  more  unjust.  The 
tenant  had  a  right  to  remove  the  trees  so  long  as  he  continued  the  business  of  a 
nurseryman ;  but  if  he  had  turned  the  place  into  a  private  garden  he  would  have  had 
no  such  right ;  and  yet  in  that  case,  if  the  defendant  was  bound  by  the  covenant  of 
her  predecessor,  she  would  be  bound  to  pay  for  the  trees,  and  then  upon  her  death 
the  person  in  remainder  might  say  to  her  representative :  *'  It  is  true  that  you  have 
paid  for  the  trees,  but  I  shall  not  pay  you  for  them :  you  must  leave  them  in  the 
garden  for  they  are  no  longer  trade  fixtures."  So  the  defendant  would  have  to  pay 
nearly  sixteen  times  the  annual  rent  of  the  premises,  and  at  her  death  her  representative 
would  not  be  reimbursed  one  penny.  It  seems  to  me  that  this  is  not  a  matter  of  law 
but  of  fact,  and  in  the  first  place  I  think  there  is  no  evidence  that  the  defendant  agreed 
to  the  tenancy  continuing  upon  the  terms  of  the  original  lease.  But  even  supposing 
thei-e  was  some  evidence,  I  am  inclined  to  think  that  in  point  of  law  the  defendant 
would  not  be  liable,  for  it  should  be  borne  in  mind  that  this  is  not  an  ordinary  covenant 
in  a  lease.  Therefore,  whether  this  be  treated  as  a  matter  of  fact  or  law,  I  think  that 
the  defendant  is  entitled  to  judgment. 

PiGOTT,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  that  a  tenancy  from 
year  to  year  was  created  by  the  receipt  of  rent.  Then  the  question  is,  whether  the 
clause  in  the  lease  as  to  paying  for  the  trees  at  the  end  of  the  term  is  annexed  by 
implication  to  that  tenancy.  If  so,  it  is  because  there  was  an  implied  agreement  on 
the  part  of  the  defendant  to  be  bound  by  it.  But  an  agreement  can  only  be  implied 
from  an  assent.  Then  is  there  any  evidence  of  an  assent?  The  defendant  had  no 
knowledge  whatever  [717]  of  the  clause,  nor  any  means  of  finding  it  out ;  she  was 
not  in  possession  of  the  expired  lease,  and  was  not  informed  of  it.  It  might  as  well 
be  said  that  if  the  deceased  tenant  for  life  had  agreed  to  pay  a  guinea  a  piece  for  these 
trees  the  defendant  would  be  bound  by  the  agreement. 

Judgment  for  the  defendant. 

Kershaw  v.  Ogden  and  Others.  May  8,  1865. — The  defendants  verbally  agreed 
to  purchase  of  the  plaintiff  four  stacks  of  cotton  waste,  then  in  his  warehouse,  at 
Is.  9d.  per  pound.  The  defendants  sent  their  packer  and  sacks,  and  their  cart 
to  remove  it.  The  packer  packed  the  waste  into  eighty-one  sacks,  twenty -one  of 
which  were  weighed  and  taken  in  the  defendants'  cart  to  their  premises  with  a 
delivery  order  stating  the  weight.      The  remainder  were   not  weighed.      On 
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the  same  day  the  defendants  returned  the  twenty-one  sacks  to  the  plaintiff, 
alleging  that  the  waste  was  of  inferior  quality,  and  the  plaintiff  replaced  them  in 
his  warehouse.  Held,  that  there  was  evidence  for  the  jury  of  an  acceptance 
and  actual  receipt  of  part  of  the  goods  within  the  17th  section  of  the  Statute  of 
Frauds. 

[S.  C.  24  L.  J.  Ex.  159 ;  11  Jur.  (N.  S.)  642 ;  13  W.  R.  755 ;  12  L.  T.  573.] 

The  declaration  contained  a  special  count  for  not  accepting  certain  goods,  to  wit, 
cotton  waste.     Also  counts  for  goods  bargained  and  sold,  and  goods  sold  and  delivered. 

Pleas  (inter  alia).  To  the  first  count,  that  the  defendants  did  not  buy  the  goods. 
To  the  indebitatus  counts  :  Never  indebted.     Issues  thereon. 

At  the  trial,  before  Mellor,  J.,  at  the  last  Leeds  Assizes  the  following  facts  appeared  : 
— In  December,  1863,  the  plaintiff,  a  cotton  spinner,  having  some  cotton  waste  for  sale, 
one  Greenhalgh,  an  agent  of  the  defendants,  who  were  also  cotton  spinners,  went  to 
the  plaintiff's  warehouse,  when  he  was  shewn  by  the  warehouseman  five  stacks  of 
cotton  waste.  He  asked  for  a  sample,  and  was  told  it  was  not  the  plaintiff's  course 
of  business  to  sell  by  sample,  but  that  he  might  examine  the  stacks  and  take  a  sample 
himself,  which  he  did.  After  some  negociation  Greenhalgh  agreed  to  purchase  four 
of  the  stacks  at  Is.  9d.  a  pound,  the  defendants  to  send  their  packer  and  sacks,  and 
their  cart  to  remove  it.  On  the  3rd  of  January  follow-[718]-ing,  the  defendants  sent 
their  packer  with  eighty-one  sacks  to  pack  the  waste,  and  he,  with  the  assistance  of 
the  plaintiff's  men,  packed  the  four  stacks  into  those  sacks.  On  the  5th  of  January, 
twenty-one  sacks  were  weighed,  put  into  the  defendants'  cart  and  taken  to  their 
premises,  together  with  a  delivery  order  stating  the  weight.  The  remainder  of  the 
sacks  were  not  weighed.  On  the  same  day  the  twenty-one  sacks  of  cotton  waste 
were  returned  to  the  plaintiff  by  the  defendants  with  a  note,  stating  that  the  waste 
was  of  an  inferior  description  to  that  purchased  by  them.  The  defendants'  carter 
took  the  horse  out  of  the  cart  and  left  it  loaded  with  the  waste  outside  the  warehouse 
of  the  plaintiff,  who,  to  prevent  it  from  spoiling,  ordered  it  to  be  placed  under  shelter, 
and  the  next  day  removed  it  from  the  cart  into  his  warehouse. 

The  learned  Judge  left  it  to  the  jury  to  say  whether,  under  all  the  circumstances, 
the  defendants  did  accept  and  actually  receive  part  of  the  cotton  waste ;  if  so,  the 
plaintiff  was  entitled  to  their  verdict.  The  jury  found  in  the  affirmative,  and  a  verdict 
was  entered  for  the  plaintiff  for  7841.,  on  the  count  for  goods  bargained  and  sold, 
•.eave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

Brett,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on  the  grounds,  first, 
that  there  was  no  evidence  of  an  acceptance  and  actual  receipt  of  the  goods,  so  as  to 
constitute  a  binding  contract  within  the  17th  section  of  the  Statute  of  Frauds  (29 
Car.  2,  c.  3) ;  secondly,  that  the  property  in  the  goods  did  not  pass  to  the  defendants  ; 
against  which 

Edward  James  and  Holker  now  shewed  cause.  First,  there  was  a  sufficient  accept- 
ance and  actual  receipt  of  part  of  the  goods  to  satisfy  the  17th  section  of  the  Statute 
of  [719]  Frauds.  The  defendants  purchased  certain  ascertained  goods,  viz.,  four 
specific  stacks  of  cotton  waste ;  and  when  the  defendants'  packer  put  it  into  their 
sacks  there  was  an  acceptance  of  it  by  them.  There  was  also  an  actual  receipt  of  the 
cotton  waste  by  the  defendants,  for  their  servants  put  it  into  their  cart  and  took  it 
to  their  premises.  It  is  not  necessary  that  the  acceptance  of  the  goods  should  follow 
or  be  cotemporaneous  with  the  receipt  of  them :  Cusack  v.  Bobinson  (1  B.  &  S.  299). 
In  that  case  the  acceptance  was  at  Liverpool  and  the  receipt  in  London.  [Pollock,  C.  B. 
The  question  of  acceptance  and  actual  receipt  of  goods  is  one  for  the  jury,  and  if  they 
find  that  the  transaction  amounts  to  an  acceptance  and  actual  receipt,  the  Court  are 
bound  by  their  finding.]  Secondly,  the  property  in  the  goods  passed  to  the  defendants. 
It  was  formerly  considered  that  if  anything  remained  to  be  done  to  the  goods  for  the 
purpose  of  ascertaining  the  price,  such  as  weighing,  measuring,  or  testing  the  goods, 
until  that  was  done  the  property  did  not  pass.  That  doctrine  was  adopted  from  the 
civil  law,  by  which  the  property  in  goods  did  not  pass  unless  the  sale  was  for  an 
jiscertained  price  in  money.  But  all  the  authorities  on  the  subject  were  reviewed  in 
Tnrley  v.  Bates  (2  H.  &  C.  200),  where  it  was  held  to  be  a  question  of  intention  ;  and 
that  although  something  remained  to  be  done  by  the  buyer,  the  property  passed  if  it 
appeared  by  the  terms  of  the  contract  that  it  was  the  intention  of  the  parties  that  it 
should  pass.     Here  it  is  clear  that  when  the  parties  agreed  upon  the  purchase  and 
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sale  of  the  four  specific  stacks  of  cotton  waste  they  intended  that  the  property  in 
them  should  pass.  Simmons  v.  Swift  (5  B.  &  C.  857)  proceeded  on  the  ground  that  as 
by  the  terms  of  the  contract  it  was  necessary  that  the  goods  should  be  weighed  in 
order  to  ascertain  the  price,  the  seller  could  [720]  not  before  that  was  done  maintain 
an  action  for  goods  sold  and  delivered. 

Brett  and  T.  Jones,  in  support  of  the  rule.  There  was  no  evidence  of  a  contract 
binding  on  the  defendants  within  the  17th  section  of  the  Statute  of  Frauds.  There 
being  no  part  payment,  or  any  note  in  writing  of  the  bargain,  the  plaintiff  can  only 
succeed  by  proving  an  acceptance  and  actual  receipt  of  part  of  the  goods.  In  Bill  v. 
Bament  (9  M.  &  W.  36)  Parke,  B.,  said:  "Then,  to  take  the  case  out  of  the  17th 
section,  there  must  be  both  delivery  and  acceptance  ;  and  the  question  is  whether 
they  have  been  proved  in  the  present  case.  I  think  they  have  not.  I  agree  that 
there  was  evidence  for  the  jury  of  acceptance  or  rather  of  intended  acceptance.  The 
direction  to  mark  the  goods  was  evidence  to  go  to  the  jury  quo  animo  the  defendant 
took  possession  of  them  ;  so  also  the  receipt  was  some  evidence  of  an  acceptance.  But 
there  must  also  be  a  delivery ;  and  to  constitute  that,  the  possession  must  have  been 
parted  with  by  the  owner  so  as  to  deprive  him  of  the  right  of  lien."  Here  there  was 
neither  a  delivery  nor  an  acceptance.  [Martin,  B.  The  defendants'  men  packed  the 
waste  in  their  sacks,  put  them  into  their  cart  and  took  them  away.]  There  may  be 
acceptance  without  an  actual  receipt,  and  a  receipt  without  an  actual  acceptance  ;  but 
the  statute  requires  both.  The  men  who  packed  the  waste  were  not  the  defendants' 
agents  to  accept  it,  and  when  it  arrived  at  the  defendants'  premises  they  sent  it  back. 
Suppose  the  defendants  had  become  bankrupt,  would  the  plaintiff  have  lost  his  lien  1 
In  Castle  v.  Swwder  (6  H.  &  N.  828)  it  was  agreed  that  the  goods  should  remain  in 
the  warehouse  of  the  sellers,  so  that  they  held  them  as  warehousemen  for  the  buyer. 
In  [721]  C'usack  v.  Robinson  (1  B.  &S.  299)  there  was  such  a  parting  with  the  possession 
of  the  goods,  as  to  put  an  end  to  the  rights  of  the  plaintiffs  as  unpaid  vendors. 

Pollock,  C  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  I  think 
this  case  is  not  distinguishable  in  principle  from  Turley  v.  Bates  (2  H.  &  C.  200) ;  and 
that  it  was  a  question  for  the  jury,  what  was  the  character  of  the  transaction — the 
delivery  of  the  goods  to  the  defendants,  the  packing  and  removing  them  in  the 
defendants'  cart  to  their  premises,  and  when  they  were  returned  to  the  plaintiff  his 
replacing  them  in  his  warehouse.  The  jury  have  decided,  as  the  result  of  all  those 
facts,  that  there  was  an  acceptance  and  actual  receipt  of  the  goods  by  the  defendants ; 
and  I  own  I  see  no  reason  to  question  the  propriety  of  their  finding.  In  my  opinion, 
the  direction  of  the  learned  Judge  was  perfectly  right ;  and  as  he  is  not  dissatisfied 
with  the  verdict,  the  rule  must  be  discharged. 

I  may  add  that  my  brother  Bramwell,  so  far  as  the  argument  had  proceeded  when 
he  left  the  Court,  was  of  the  same  opinion. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
question  depends  upon  what  was  the  contract,  and  the  jury  have  found  that  it  was 
a  contract  to  buy  four  stacks  of  cotton  waste  specifically  agreed  on,  more  or  less, 
taking  them  for  better  or  worse.  If  that  finding  is  correct,  of  which  I  entertain  no 
doubt,  the  result  is  that  the  property  in  the  four  stacks  passed  to  the  defendants, 
and  the  plaintiff  became  entitled  to  recover  the  price  in  an  action  for  goods  bargained 
and  sold.  The  17th  section  of  the  Statute  of  Frauds  requires  that  there  shall  be 
an  acceptance  and  actual  receipt  of  part  of  the  goods.  Here  the  [722]  defendants 
sent  their  packer  to  pack  the  goods  and  their  cart  to  bring  them  away ;  and  the 
moment  they  were  put  into  their  cart  and  taken  away,  if  not  before,  there  was 
evidence  for  the  jury  of  an  acceptance  and  actual  receipt;  and  if  they  had  found 
that  there  was  none  I  should  have  been  prepared  to  set  aside  the  verdict,  as  against 
the  evidence. 

Rule  discharged. 

Cooper  and  Others,  Trustees  of  Henry  Gurney,  a  Debtor,  under  a  Deed  relating  to 
the  Administration  of  his  Estate  according  to  the  Bankruptcy  Act,  1861  v.  Bill 
AND  Another.  April  28,  1865. — The  defendants,  timber  merchants  at  Ledbury, 
in  Herefordshire,  sold  to  G.,  a  timber  merchant  at  Birmingham,  a  quantity  of 
timber  at  a  certain  price  per  foot,  "  to  be  delivered  free  to  boats  when  required. 
Payment  1001.  by  bill  at  one  month,  and  balance  by  bill  at  four  months  from 
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measurement."  The  defendants  brought  the  timber  to  a  wharf  belonging  to 
a  canal  Company,  and  whilst  it  was  there  G.  measured  and  numbered  each  tree, 
-  and  marked  it  with  his  initials,  and  expended  money  in  "squaring"  it.  Gr. 
afterwards  gave  the  bills,  and  inquired  of  the  defendants  whether  they  wished 
to  freight  the  timber  to  Birmingham,  and  their  terms.  One  of  the  bills  was  paid  ; 
but  before  the  others  were  due,  and  whilst  the  timber  remained  on  the  wharf,  G. 
became  insolvent,  and  assigned  his  estate  and  effects  to  the  plaintiffs.  Held, 
upon  these  facts  (the  Court  being  at  liberty  to  draw  the  same  inferences  as  a 
jury)  that  both  the  property  and  possession  of  the  timber  vested  in  G.,  and 
therefore  the  defendants  had  no  right  of  stoppage  in  transitu  or  of  lien. 

[S.  C.  34  L.  J.  Ex.  161 ;  12  L.  T.  466.] 

Detinue  for  timber. 

Pleas.  First :  non  detinet.  Secondly  :  not  possessed.  Thirdly  :  that  before  the 
alleged  detention,  and  before  the  execution  of  the  alleged  deed,  the  defendants 
agreed  to  sell  to  H.  Guriiey,  and  H.  Gurney  agreed  to  buy  of  the  defendants, 
the  timber  in  the  declaration  mentioned  at  certain  prices  and  on  certain  terms, 
amongst  others,  to  be  delivered  by  the  defendants  to  boats,  payment  of  1001.  by  bill 
at  one  month,  and  balance  by  bill  at  four  months  from  measurement;  and  thereupon 
afterwards  the  defendants  consigned  and  lodged  the  said  timber  at  certain  wharves 
and  into  the  possession  of  certain  wharfingers,  preparatory  to  delivery  thereof  to 
boats,  in  pursuance  of  the  contract,  [723]  and  H.  Gurney  delivered  to  the  defendants  a 
promissory  note  for  the  said  1 001.  at  one  month,  and  two  other  promissory  notes  at  four 
months  for  1001.  and  751.  respectively,  being  the  price  of  the  balance  of  the  timber,  which 
promissory  notes  were  respectively  made  by  H.  Gurney  and  payable  to  the  defendants' 
order;  and  that,  before  payment  of  the  two  last  mentioned  promissory  notes  for  1001. 
and  751.  H.  Gurney  stopped  payment,  and  became  insolvent  and  unable  to  meet  his 
engagement;  and  whilst  H.  Gurney  was  insolvent,  and  whilst  the  timber  was  so 
lodged  at  the  said  wharves  and  in  possession  of  the  said  wharfingers,  and  whilst  the 
same  was  in  course  of  transit  from  the  defendants  to  H.  Gurney,  and  before  the 
delivery  of  the  same  or  any  part  thereof  to  boats,  or  to  H.  Gurney,  and  before  the 
same,  or  any  part  thereof,  had  come  into  the  possession  or  control  of  H.  Gurney  or 
the  plaintiffs,  as  trustees  as  aforesaid,  and  whilst  the  promissory  notes  for  1001.' and 
751.  for  the  balance  of  the  price  of  the  timber  were  wholly  unpaid,  and  whilst  the 
defendants  were  unpaid  vendees  of  the  timber,  they,  the  defendants,  on  account  of 
the  insolvency,  then  stopped  the  said  timber  in  transitu,  and  caused  the  wharfingers 
to  retain  the  same ;  and  the  defendants  afterwards  refused  to  deliver  the  same  to 
H.  Gurney  or  the  plaintiffs  as  trustees  as  aforesaid,  which  is  the  alleged  detention. 
Fourth  :  the  defendants  repeat  the  allegations  contained  in  the  third  plea  relating  to 
the  sale  by  the  defendants  and  purchase  by  H.  Gurney  of  the  timber  and  the  terms 
thereof,  and  the  making  and  delivering  by  H.  Gurney  to  the  defendants  of  the  pro- 
missory notes  for  and  on  account  of  the  prices ;  and  that  before  the  said  goods  or 
any  part  thereof  had  been  delivered  to  boats,  or  had  come  into  the  possession  or 
control  of  H.  Gurney,  or  of  the  plaintiffs,  as  trustees  as  aforesaid,  and  before  payment 
of  the  two  promissory  notes  for  1001.  and  751.,  and  before  the  defendants  ever  parted 
with  the  possession  of  [724]  the  goods,  or  any  of  them,  H.  Gurney  stopped  payment, 
and  became  insolvent  and  unable  to  meet  his  engagements ;  and  thereupon,  whilst 
H.  Gurney  was  insolvent,  the  defendants,  as  unpaid  vendors,  detained,  and  still  detain, 
the  said  goods  as  a  lien  for  the  unpaid  part  of  the  purchase  money,  which  is  the  alleged 
detention. 

Issues  thereon. 

At  the  trial,  before  Keating,  J.,  at  the  last  Hereford  Assizes,  the  following  facts 
appeared :  In  the  summer  of  1864,  the  defendants,  who  were  timber  merchants  at 
Ledbury  in  Herefordshire,  oflered  to  sell  to  one  Gurney,  a  timber  merchant  at 
Birmingham,  some  oak  timber.  At  that  time  part  of  the  timber  was  lying  at  a  wharf 
at  Ledbury,  part  at  a  wharf  at  Canon  Frome,  part  at  Bishop's  Frome,  and  one  large 
tree  was  lying  in  a  field  about  a  mile  and  a  half  from  Ledbury.  Gurney  directed  his 
agent  to  examine  the  timber  and  report  upon  it ;  and  the  report  being  favourable, 
a  correspondence  took  place  between  Gurney  and  the  defendants  (so  far  as  material)  as 
follows : — 
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"Birmingham,  September  12,  1864. 

"Dear  Sirs, — I  will  agree  to  purchase  your  oak  timber  of  twelve  inches  girth 
and  upwards,  on  the  following  terms,  at  Ledbury  and  Canon  Frome,  to  be  delivered 
free  to  boats  when  required.  Trees  of  60  feet  and  upwards  at  2s.  8d.  per  foot. 
Under  60  feet  2s.  5d.  .  .  .  Payment  by  my  acceptance  at  four  months'  date  from 
measurement.  If  this  is  all  fully  agreed,  and  I  suppose  it  is,  as  they  are  the  terms 
you  named  here,  I  will  send  and  measure  as  soon  I  am  in  receipt  of  your  reply. 

"H.  GURNEY." 

The  defendants  wrote  in  reply  as  follows : — 

"Ledbury,  September  13,  1864. 

"  Dear  Sir,  — We  are  in  receipt  of  your  letter,  and  in  reply  we  [725]  accept  your 
offer  for  the  oak  timber  ;  but  with  regard  to  payment  we  shall  want  1001.  paid  when 
it  is  measured,  or  on  the  30th  of  September  next  (as  we  have  two  heavy  accounts  to 
pay  on  the  1st  and  2nd  of  October),  the  remainder  a  four  months'  bill  from  date  of 
measurement.     Please  let  us  know  whether  these  terms  will  suit  you  per  return. 

"Bill  &  Son." 

"On  the  14th  September  Gurney  wrote  to  the  defendants,  stating  that  they  had 
agreed  to  the  four  months'  bill,  and  that  it  was  not  worth  his  while  to  pay  1001.  cash. 
After  some  negotiation  the  following  sold  note  was  signed  and  delivered  by  the 
defendants  to  Gurney  : — 

"  21st  September,  1864. — Sold  to  H.  Gurney  the  oak  timber  offered  to  him  at  the 
prices  stated  in  his  letter  of  the  12th  of  September,  viz.,  trees  of  60  feet  and  upwards 
at  2s.  8d.  per  foot,  trees  under  60  feet  at  2s.  5d.  per  foot,  delivered  to  boats.  The 
above  to  be  12  inches  girth  and  upwards ;  and  two  coffin  logs  at  4s.  per  foot.  Payment 
1001,  by  bill  at  one  month,  and  balance  by  bill  at  four  months  from  measurement. 

"Bill  &  Son." 

After  this  contract  was  entered  into,  Gurney  sent  his  agent  to  measure  the  timber, 
and  on  the  7th  of  October  the  agent  measured  it.  At  this  time  the  timber  at  Bishop's 
Frome  had  been  removed  to  Canon  Frome,  the  tree  in  the  field  had  been  removed  to 
the  wharf  at  Ledbury,  and  the  measurement  took  place  at  the  Canon  Frome  and 
Ledbury  wharves.  On  measuring  the  timber  Gurney's  agent  numbered  each  tree,  and 
marked  it  with  Gurney's  initials  "  H.  G."  After  the  timber  had  been  measured  and 
marked,  the  agent  directed  two  men,  whom  he  had  employed  to  assist  in  the  measure- 
ment, to  "  square  "  the  timber.  The  "  squaring  "  occupied  about  ten  days,  and  cost 
51.,  [726]  which  Gurney  paid.  On  the  15th  of  October  Gurney  sent  from  Birmingham 
to  the  defendants  a  promissory  note  for  1001.  at  one  month's  date,  and  two  promissory 
notes  for  1001.  and  751.  respectively  at  four  months'  date  in  a  letter  stating,  "You 
have  to  deliver  the  timber  to  the  boats  according  to  the  agreement.  I  forget  whether 
you  wish  to  freight  the  timber  here  when  it  is  required.  Please  say,  and  your  lowest 
rate  per  foot."  The  defendants  replied,  "As  regards  carrying  the  timber,  we  should 
like  to  carry  it,  but  cannot  quote  the  rate  unless  we  know  where  it  is  to  go  to." 
Gurney  then  wrote  that  "the  timber  would  have  to  be  delivered  at  Birmingham, 
and  at  the  Sattley  Works."  The  defendants  wrote  in  reply  that  their  terms  were  4d. 
per  foot  to  Birmingham,  and  4^.  per  foot  to  the  Sattley  Works. 

The  Ledbury  and  Canon  Frome  wharves  are  the  property  of  the  Herefordshire 
Canal  Company,  and  are  termed  "free  wharves."  The  defendants  were  accustomed 
to  deposit  their  timber  on  these  wharves  until  it  was  sold,  when  it  was  conveyed  to 
its  destination  by  canal.  The  timber  in  question  was  not  placed  on  the  wharves  at 
the  water's  edge,  but  piled  up  some  few  yards  from  it;  and  would  require  labour,  and 
in  some  cases  horse  labour,  to  bring  it  to  the  water's  edge.  The  promissory  note  for 
1001.  at  one  month's  date  was  duly  paid  at  maturity ;  but  before  the  other  promissory 
notes  became  due,  and  whilst  the  timber  remained  on  the  wharves,  Gurney  became 
insolvent,  and  on  the  2 1st  of  December,  1864,  assigned  all  estate  and  effects  to  trustees 
for  the  benefit  of  his  creditors,  under  the  Bankruptcy  Act,  1861.  The  plaintiffs,  as 
trustees  under  the  assignment,  demanded  the  timber,  and  the  defendants  delivered 
up  a  portion  sufficient  to  cover  the  amount  of  the  promissory  note  which  had  been 
paid,  but  refused  to  deliver  up  the  remainder,  and  subsequently  removed  it  [727] 
from  the  wharves  to  a  field  in  their  occupation.     Evidence  was  adduced  to  shew  that 
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the  expression  "to  be  delivered  free  to  boats  "  meant,  according  to  the  custom  of  the 
timber  trade,  not  into  the  boats,  but  so  near  the  water's  edge  that  it  could  be  easily 
placed  in  the  boats. 

It  was  submitted,  on  behalf  of  the  defendants,  that  under  these  circumstances  they 
had  a  right  to  stop  the  timber  in  transitu.  It  was  then  agreed  that  a  verdict  should 
be  entered  for  the  plaintiffs  for  1731.  5s.,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  the  defendants  admitting  that  the  property  in  the  timber 
vested  in  the  plaintiffs ;  and  the  Court  to  be  at  liberty  to  draw  inferences  of  fact,  if 
necessary. 

Powell,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against  which 

Huddleston  and  Griffitts  now  shewed  cause.  The  defendants  had  no  right  of 
stoppage  in  transitu.  When  the  timber  was  placed  upon  the  wharves  and  marked 
and  squared  by  the  agent  of  the  vendee,  there  was  a  delivery  of  it  which  divested 
the  defendants'  right  to  stop  it  in  transitu.  [Martin  B.  Stoppage  in  transitu  can 
only  take  place  where  there  is  a  vendor,  vendee,  and  a  middleman,  such  as  a  carrier. 
If  the  goods  come  into  the  actual  or  constructive  possession  of  the  vendee,  the  vendor's 
right  over  them  is  gone.  The  only  question  is  as  to  the  vendor's  lien.]  The  letter 
sent  by  Gurriey  to  the  defendants  on  the  15th  of  October  shews  that  the  contract  was 
to  deliver  at  the  wharves ;  and  when  the  timber  was  measured,  marked  and  squared, 
it  was  as  much  taken  into  the  possession  of  the  vendee  as  if  he  had  removed  it  to  a 
saw  pit  and  sawed  it  into  planks.  If  the  question  had  arisen  under  the  17th  section' 
of  the  Statute  of  Frauds,  there  could  have  been  no  [728]  doubt  that  there  was  an 
acceptance  and  actual  receipt  of  the  timber. 

Powell  and  Matthews,  in  support  of  the  rule.  By  the  agreement  of  12th  of 
September  the  timber  was  "to  be  delivered  free  to  boats  when  required;"  and  there 
was  no  evidence  that  the  defendants  were  required  to  move  the  timber  to  the  boats. 
In  order  to  do  that  labour  would  be  required,  and  until  the  timber  was  removed  to 
the  water's  edge,  the  transitus  was  not  at  an  end.  The  rule  to  be  collected  from  all 
the  cases  is,  that  the  goods  "  are  in  transitu  so  long  as  they  are  in  the  hands  of  the 
carrier  as  such,  whether  he  was  or  not  appointed  by  the  consignee,  and  also  so  long 
as  they  remain  in  any  place  of  deposit  connected  with  their  transmission.  But  that 
if,  after  their  arrival  at  their  place  of  destination,  they  be  warehoused  with  the  carrier, 
whose  store  the  vendee  uses  as  his  own,  or  even  if  they  be  warehoused  with  the  vendor 
himself,  and  rent  be  paid  to  him  for  them,  that  puts  an  end  to  the  right  to  stop  in 
transitu  :"  1  Smith's  Lead.  Cas.,  p.  733,  5th  ed.  The  act  of  measuring,  marking  and 
squaring  the  timber  was  not  such  a  constructive  possession  as  to  defeat  the  right  to 
stop  it  in  transitu.  So  long  as  the  timber  was  on  the  wharves,  where  it  was  intended 
to  remain  until  taken  away  by  the  vendee,  it  was  in  transitu  :  Gibson  v.  Carruthers 
(8  M.  &  W.  321),  Dixon  v.  Yates  (5  B.  &  Adol.  313),  Whitehead  v.  Anderson  (9  M.  &  W. 
518).  At  all  events  the  defendants,  as  unpaid  vendors,  have  a  lien  on  the  timber. 
The  acts  done  to  it  were  for  the  purpose  of  ascertaining  the  price  and  completing  the 
bargain,  and  not  with  the  intention  of  taking  possession  of  it. 

[729]  Pollock,  C.  B.     I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

This  is  one  of  those  cases  in  which  the  use  of  the  term  "  stoppage  in  transitu  "  is 
calculated  to  mislead.  The  question  is  not  one  of  stoppage  in  transitu,  but  whether 
the  lien  of  the  defendants,  as  unpaid  vendors,  had  ceased,  so  as  to  prevent  them  from 
taking  possession  of  the  timber  which  was  not  in  their  custody,  or  in  that  of  the 
vendees,  but  in  the  custody  of  a  third  person,  viz.,  a  wharfinger.  It  appears  to  me 
more  a  matter  of  fact  than  of  law,  the  question  being  whether  the  vendee  had  taken 
actual  possession  of  the  timber,  for  which  he  gave  three  bills  of  exchange,  one  for 
1001.  being  duly  paid.  It  seems  to  me  that  the  vendee  had  taken  actual  possession. 
The  vendors  allowed  him  to  measure  the  timber,  mark  it  with  his  initials,  and  expend 
money  in  having  it  squared.  I  think  those  acts  are  evidence  of  a  taking  actual 
possession  of  the  timber,  and  preclude  the  vendors  from  claiming  to  retain  it  for  their 
lien.  No  doubt  stoppage  in  transitu  can  only  take  place  while  goods  are  on  their  way 
to  their  place  of  destination  ;  but  it  seems  to  me  that  the  defendants'  case  is  answered 
by  saying,  not  that  the  transitus  was  at  an  end,  but  that  the  vendors  parted  with 
their  lien  by  allowing  the  vendee  to  take  possession  of  the  timber,  which  was  not  in 
the  custody  of  the  vendors,  but  of  a  third  person,  a  wharfinger. 

Martin,  B.  I  am  disposed  to  found  my  judgment  on  the  very  words  of  the 
contract,  and  I  am  clearly  of  opinion  that  it  was  a  question  of  fact  for  the  jury 
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whether  there  was  an  actual  transfer  of  the  possession  of  the  timber  from  the  vendors 
to  the  vendee.  It  would  seem  that  the  vendors,  in  addition  to  selling  timber,  had 
boats  on  the  canal  by  which  they  carried  it  for  vendees  to  its  place  of  destination. 
That  appears  by  the  letter  of  the  1.5th  of  October,  [730]  in  which  Gurney  asks  the 
defendants  if  they  wished  to  freight  the  timber  to  Birmingham,  and  what  was  their 
lowest  rate  per  foot ;  and  their  reply,  in  which  they  stated  the  terms. 

Under  those  circumstances  the  defendant  entered  into  this  contract:  "Sold  to 
H.  Gurney  the  oak  timber  offered  to  him  at  the  prices  stated  in  his  letter  of  the  12th 
of  September,  viz.,  trees  of  60  feet  and  upwards  at  2s.  8d.  per  foot,  trees  under  60 
feet  at  2s.  5d.  per  foot,  delivered  to  boats.  The  above  to  be  12  inches  girth  and 
upwards;  and  two  coffin  logs,  at  4s.  per  foot.  Payment  1001.  by  bill  at  one  month, 
and  balance  by  bill  at  four  months  from  measurement."  Accordingly  the  vendee,  by 
his  agent,  measured  each  tree  and  numbered  it  and  marked  it  with  his  initials,  and 
then  squared  it.  If  that  had  stood  alone,  I  apprehend  it  would  have  been  a  question 
partly  of  law  and  fact  whether  the  possession  of  the  timber  did  not  vest  in  the  vendee. 
But  afterwards  the  bills  were  given  ;  and  if  the  argument  for  the  defendants  is  right 
this  consequence  would  follow,  that  if  the  timber  was  burnt  after  the  payment  of  one 
of  the  bills  when  due,  the  money  might  be  recovered  back;  and  it  would  be  an 
answer  to  an  action  upon  the  other  bills,  that  the  property  in  the  timber  was  in  the 
vendors,  and  the  consi(^eration  for  the  bills  had  failed.  It  seems  to  me  a  more 
reasonable  construction  of  the  contract,  that  after  the  measurement  of  the  timber  and 
delivery  of  the  bills  the  property  in  the  timber  was  absolutely  to  vest  in  the  vendee, 
who  would  be  bound  to  pay  the  bills  and  the  timber  would  remain  at  his  risk.  The 
stipulation  that  the  vendors  should  convey  the  timber  to  boats  is  collateral  to  the 
contract,  and  did  not  affect  the  transfer  of  the  property. 

As  we  are  at  liberty  to  draw  inferences  of  fact  upon  the  evidence,  I  come  to  the 
conclusion  that  after  the  timber  [731]  was  measured,  numbered,  marked  and  squared, 
and  the  bills  delivered,  it  was  the  intention  of  the  parties  that  the  vendee  should  have 
the  absolute  possession  of  it.  The  vendee  became  responsible  for  payment  of  the 
bills,  and  although  they  have  not  all  been  paid,  the  vendors  had  no  right  to  prevent 
the  plaintiffs,  as  trustees  of  the  vendee,  from  taking  possession  of  it.  For  these 
reasons  I  think  that  the  rule  ought  to  be  discharged. 

Bramwell,  B.  I  think  that  the  defendants'  counsel  have  raised  the  right 
question,  and  argued  it  in  the  right  way,  but  nevertheless  it  seems  to  me  that  we 
must  decide  the  question  of  fact  against  them.  I  cannot  doubt  that,  but  for  the 
stipulation  "to  be  delivered  free  to  boats,"  there  would  have  been  a  perfect  delivery 
of  the  timber ;  and  if  there  has  been  a  change  of  property  and  a  change  of  possession, 
the  vendor's  lien  is  gone.  Then  are  we,  because  there  is  that  stipulation,  to  draw  an 
inference  contrary  to  that  which  we  should  otherwise  have  drawn  1  There  seems  to 
me  no  reason  for  it.  Suppose  the  timber  had  been  lying  on  a  wharf  of  the  defendants, 
and  the  same  acts  had  been  done  as  here,  the  defendants  would  have  had  a  right  to 
say  to  the  vendee,  "  You  must  not  leave  the  timber  there,  you  must  take  it  away." 
In  this  case  the  timber  had  actually  been  in  the  possession  of  the  vendee  for  a  period 
of  twelve  days,  and  yet  it  is  said  that  there  was  no  transfer  of  the  possession.  There 
is  no  difficulty  in  supposing  a  case  in  which  there  is  a  transfer  of  possession  although 
some  little  matter  remains  to  be  done.  If  a  person  sells  a  looking-glass,  and  at  the 
same  time  un,dertakes  to  fix  it;  when  the  glass  is  delivered  the  right  of  property  and 
possession  is  in  the  vendee,  and  the  vendor  has  lost  his  lien  although  the  fixing 
remains  to  be  done. 

There  is  considerable  difficulty  on  another  point,  that  is  [732]  to  say,  the 
defendants  retain  a  portion  of  the  timber  only.  If  they  had  any  right,  I  am  not  sure 
that  they  ought  not  to  have  returned  the  money  paid  and  retained  the  whole  of  the 
timber.  It  would  be  a  hard  case  for  the  vendee  if  they  could  apportion  the  contract, 
which  was  entire.  But  however  that  may  be,  for  the  reasons  already  stated  I  am  of 
opinion  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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Young,  Assignee  of  the  Estate  and  Effects  of  D.  Rushworth,  a  Bankrupt  v.  Fletcher 
AND  Others.  April  28,  1865. — An  assignment,  under  pressure,  by  a  insolvent 
trader  to  a  creditor  of  part  of  his  property  is  fraudulent  and  an  act  of  bankruptcy, 
within  the  67th  section  of  the  12  &  13  Vict.  c.  106,  if  the  necessary  effect  of 
enforcing  the  assignment  would  be  to  stop  the  trader's  business  and  so  defeat  his 
creditors,  and  the  assignee  is  aware  of  that  consequence. — Therefore,  where  an 
insolvent  trader,  being  pressed  by  a  creditor  for  payment  of  2331.,  assigned  his 
stock  in  trade  and  household  furniture,  of  the  value  of  1251.,  his  remaining 
property  being  an  equity  of  redemption  valued  at  1501.,  and  book  debts  of  which 
281.  only  were  good ;  and  the  assignee  was  aware  that,  by  putting  the  bill  of  sale 
in  force,  he  would  stop  the  trader's  business :  Held,  that  the  assignment  was  an 
act  of  bankruptcy. 

[S.  C.  34  L.  J.  Ex.  154 ;  11  Jur.  (N.  S.)  449 ;  13  W.  R.  722 ;  12  L.  T.  392. 
Referred  to,  Janes  v.  Harber,  1870,  L.  R.  6  Q.  B.  80.] 

Declaration  (so  far  as  material)  for  money  had  and  received  by  the  defendants  for 
the  use  of  the  plaintiff,  as  assignee  of  the  estate  and  effects  of  Daniel  Rushworth,  a 
bankrupt. 

Plea :  Never  indebted.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Leeds  Spring  Assizes,  it  appeared  that  the 
action  was  brought  to  recover  the  value  of  certain  goods  included  in  a  bill  of  sale 
which  Daniel  Rushworth,  the  bankrupt,  had  given  to  Joshua  and  William  Fletcher 
and  John  Faint  Easby  (three  of  the  defendants),  and  which  were  sold  by  Poole,  the 
other  defendant.  The  defendants  J.  and  W.  Fletcher  and  J.  F.  Easby  carried  on  the 
business  of  coal  merchants  near  Bradford ;  Poole,  the  other  defendant,  being  an 
auctioneer.  Daniel  Rushworth's  business  consisted  in  carting  goods  for  [733]  hire, 
fot  which  purpose  he  kept  carts  and  horses;  and  since  the  year  1860  he  had  also 
been  employed  by  Fletcher  &  Co.,  as  an  agent,  to  obtain  orders  for  and  to  deliver 
coals,  and  to  collect  the  proceeds  of  the  sales  which  he  effected.  In  October,  1864, 
Rushworth  having  become  indebted  to  Fletcher  &  Co.,  Fletcher  &  Co.  pressed  him 
for  security ;  and  after  some  negociation,  he  agreed  to  give  them  a  bill  of  sale. 

The  bill  of  sale,  which  was  dated  the  3rd  of  November,  1864,  and  executed  by  all 
parties  on  that  day,  was  expressed  to  be  made  between  I).  Rushworth,  coal  and  general 
carting  agent,  of  the  first  part,  Nathan  Rushworth,  coal  agent,  of  the  second  part,  and 
J.  Fletcher,  J.  F.  Easby  and  W.  Fletcher,  carrying  on  business  in  copartnership  under 
the  style  or  firm  of  "Fletcher  &  Co.,"  as  coal  merchants  (thereinafter  called  "the  said 
mortgagees  "),  of  the  third  part.  It  recited  that  the  said  mortgagees  had  required  pay- 
ment by  D.  Rushworth  of  2321.  7s.  Id.  then  due  from  him  to  them ;  that  D.  Rush- 
worth  was  unable  without  inconvenience  to  make  such  payment,  and  required  further 
credit  and  advances,  and  that  it  had  been  agreed  that,  in  order  to  secure  the  said  sum 
of  2321.  78.  Id.,  and  the  sum  and  sums  of  money  which  should  from  time  to  time 
thereafter  become  due  from  him  to  the  said  mortgagees  on  any  account  whatsoever, 
not  exceeding  in  the  whole  (with  the  said  sum  of  2321.  7s.  Id.)  3001.,  D.  Rushworth 
should  execute  the  assignment  thereinafter  contained.  It  then  witnessed  that,  in 
consideration  of  the  sum  of  2321.  7s.  Id.  being  so  due,  and  of  the  further  credit 
intended  to  be  given,  and  of  the  further  advances  intended  to  be  made,  D.  Rushworth 
granted  and  assigned  to  the  said  mortgagees  all  and  singular  the  horses,  mares,  building 
materials,  carts,  gears,  household  furniture  and  household  effects,  and  all  other  the 
goods,  chattels  and  things  and  other  personal  property  enumerated  [734]  in  the 
schedule  thereunder  written ;  and  all  and  singular  other  the  household  furniture  and 
other  effects  and  things  (if  any)  then  being  in,  upon  or  about  the  dwelling-house  and 
premises  of  the  said  D.  Rushworth  in  Westgate,  &c.,  and  all  the  estate  and  interest 
of  the  said  D.  Rushworth  therein  or  thereto  (except  from  the  grant  and  assignment 
thereby  made  the  necessary  wearing  apparel  of  the  said  D.  Rushworth  and  his  family) ; 
and  also  all  or  any  goods,  chattels  and  efiFects  substituted  by  the  said  D.  Rushworth, 
his  executors,  &c.,  for  those  which  were  enumerated  or  comprised  therein,  and  all  or 
any  other  goods,  chattels  or  effects  then  or  thereafter  belonging  to  the  said  I).  Rush- 
worth,  his  executors,  &c.,  which  might  be  in  and  upon  the  dwelling-house,  trade  or 
other  premises  occupied  by  the  said  D.  Rushworth,  his  executors,  (fee,  at  the  time  of 
demand  of  payment  of  any  monies  due  thereunder,  it  being  thereby  agreed  that  such 
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goods,  chattels,  and  effects  as  should  be  thereafter  brought  in  and  upon  the.  said 
premises,  or  any  of  them,  should  thereby,  in  pursuance  of  the  assignment  thereby 
made,  become  the  property  and  effects  of  the  said  mortgagees,  their  executors,  &c., 
on  the  trusts  thereby  created,  and  thereby  such  assignment  should  be  deemed  complete 
and  effectual  for  the  purposes  therein  set  forth  without  any  further  or  other  transfer, 
delivery  of  possession,  or  other  act  or  deed  on  the  part  of  the  said  D.  Rushworth,  his 
executors,  &c. 

At  the  time  the  bill  of  sale  was  executed  Rushworth's  assets  and  liabilities  were 
as  follows : — In  addition  to  the  property  comprised  in  the  bill  of  sale  he  possessed  an 
equity  of  redemption  which  he  valued  at  1501.  (but  which  he  afterwards,  on  the  2l8t 
of  November,  sold  to  Fletcher  &  Co.  for  1101.  deducted  from  his  account),  and  book 
debts  to  the  amount  of  401.  or  501.  of  which  only  281.  were  good :  [735]  his  debts 
amounted  to  about  11001.,  of  which  between  5001.  and  6001.  were  due  to  Fletcher  & 
Co.,  who  however  were  not  at  the  time  aware  that  so  much  was  due  to  them.  Upon 
the  question  whether,  when  the  bill  of  sale  was  executed,  Fletcher  (fe  Co.  were  aware 
that  Rushworth  was  in  insolvent  circumstances,  the  evidence  was  conflicting;  but 
according  to  Rushworth's  evidence  they  were  aware  of  it.  Another  conflict  in  the 
evidence  was  that,  according  to  Rushworth,  at  the  time  when  he  executed,  Fletcher  &  Co. 
verbally  promised  that  he  should  still  have  the  use  of  his  carts  and  horses  for  the 
purpose  of  redeeming  himself,  while,  according  to  the  defendants'  evidence,  this  was 
a  conditional  promise.  The  condition,  however,  was  not  further  explained  than  by 
a  statement  of  J.  Fletcher  that,  when  Rushworth's  debt  to  Fletcher  &  Co.  turned  out 
much  larger  than  Rushworth  had  led  them  to  suppose,  they  considered  they  were  not 
bound  by  the  promise.  Rushworth,  in  his  capacity  of  agent,  continued  to  collect 
monies  for  Fletcher  &  Co.  after  the  bill  of  sale  was  executed.  On  the  1 9th  of  November 
the  defendant  Poole,  acting  on  the  instructions  of  Fletcher  &  Co.,  seized  the  property 
comprised  in  the  bill  of  sale,  and  between  the  23rd  and  25th  (notwithstanding  a  notice 
served  on  him  on  the  22nd  that  the  bill  of  sale  was  an  act  of  bankruptcy)  he  sold  the 
whole.  The  sale  realized,  after  deducting  expenses,  1251.  7s.  lid.,  and  it  was  not 
denied  by  the  plaintiff  that  this  sum  fairly  represented  the  value  of  the  property 
to  him  as  Rushworth's  assignee.  On  the  28th  of  November  a  petition  against  Rush- 
worth  was  filed  in  the  Leeds  Court  of  Bankruptcy  by  two  of  Rushworth's  creditors, 
and  on  the  10th  of  December  he  was  adjudicated  bankrupt.  On  the  9th  of  January, 
1865,  the  plaintiff  was  appointed  creditors'  assignee.  At  the  conclusion  of  the  plaintiff's 
case  the  defendants'  counsel  submitted,  on  the  authority  of  Smith  [736]  v.  Timms 
(1  H.  &  C.  849),  that  no  case  was  made  out,  but  the  learned  Judge  declined  to  nonsuit. 

For  the  defence  J.  and  W.  Fletcher  were  called,  and  contradicted  Rushworth's 
evidence  in  the  above  mentioned  particulars. 

The  learned  Judge,  in  summing  up,  after  detailing  the  evidence,  and  pointing  out 
what  property  Rushworth  possessed  when  the  bill  of  sale  was  executed,  and  that  he 
was  then  insolvent,  finally  left  to  the  jury  the  following  questions : — "  Did  the  property 
comprised  in  the  bill  of  sale  substantially  comprise  all  the  property  of  the  bankrupt 
available  in  order  to  enable  him  to  carry  on  his  trade ;  and  did  the  defendants  know 
that  by  putting  the  bill  of  sale  in  force  they  would  stop  that  trade  and  disable  him 
from  carrying  it  on?"  telling  them  that,  if  their  answer  was  in  the  affirmative,  the  bill 
of  sale  was  an  act  of  bankruptcy,  and  they  must  find  for  the  plaintiff;  but  if  not,  for 
the  defendants.  The  jury  having  found  a  verdict  for  the  plaintiff  for  the  amount 
claimed. 

Field,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection  in  not  directing  a  nonsuit,  and  in  directing  the  jury  that  the 
deed  of  the  3rd  of  November,  1864,  was  an  act  of  bankruptcy  in  the  terms  stated  by 
the  learned  Judge  ;  against  which 

Manisty  and  Kemplay  shewed  cause.  First,  the  learned  Judge  was  right  in  not 
withdrawing  the  case  from  the  consideration  of  the  jury,  since  the  question  involved 
was  one  of  fact.  It  is  true  that  where,  in  consideration  of  a  pre-existing  debt,  a  trader 
transfers  all  his  property,  or  all  with  a  mere  colourable  exception,  that  is  per  se  an 
act  of  bankruptcy,  for  it  necessarily  defeats  the  general  body  of  creditors.  But  where 
the  transfer  is  of  part  only,  that,  although  made  under  pressure,  may  be  an  act  of 
[737]  bankruptcy:  Ex  parte  Wensley  (1  De  Gex,  J.  (fe  S.  273).  The  question  in 
each  case  is,  whether  the  deed  is  one  which  necessarily,  and  to  the  knowledge  of  the 
parties,  has  the  effect  of  defeating  and  delaying  the  creditors.     If  so,  it  is  an  act  of 
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bankruptcy.  Secondly,  the  insolvent  state  of  Rushworth's  aflfairs  at  the  time  he 
executed  the  bill  of  sale  being  in  evidence,  there  was  no  misdirection.  The 
alleged  misdirection  consists  in  the  reliance  placed  by  the  learned  Judge  on  the 
effect  of  the  deed  in  stopping  Rushworth's  trade.  But  in  Rushworth's  insolvent 
condition  the  necessary  effect  of  stopping  his  trade  was  to  defeat  and  delay  his 
creditors.  Now,  the  bill  of  sale  substantially  comprised  all  Rushworth's  property 
which  was  available  for  carrying  on  his  trade,  and  by  putting  that  instrument  in  force 
the  defendants  could  stop  his  trade  at  any  moment.  In  fact  they  did  so.  Whether 
therefore  the  direction  proceeded  on  the  stoppage  of  the  trade  or  on  the  defeat  and 
delay  of  the  creditors,  it  is  in  substance  the  same  direction.  The  authorities  support 
the  learned  Judge  in  his  direction :  Ex  parte  Bailey  (3  De  Gex,  M.  &  G.  534), 
Goodricke  v.  Taylor  (2  De  Gex,  J.  &  S.  135),  Ex  parte  Wensley  (1  De  Gex,  J.  &  S.  273). 
In  Ex  parte  Bailey  (3  De  Gex,  M.  &  G.  534)  an  assignment  by  an  insolvent  trader  of 
part  of  his  estate,  though  made  under  pressure,  was  held  void  against  his  assignees  in 
bankruptcy,  upon  the  ground  that  the  effect  of  the  deed  was  to  prevent  the  possibility 
of  his  continuing  to  carry  on  his  trade.  Young  v.  Waitd  (8  Exch.  221)  only  decided 
that  an  assignment  by  a  trader  of  part  of  his  effects  is  not  necessarily  an  act  of  bank- 
ruptcy, although  the  effect  of  putting  the  instrument  in  force  would  be  to  stop  his 
business.  And  that  indeed  is  apparent,  since  the  trader  might  have  other  resources 
available  sufficient  to  satisfy  all  his  creditors.  In  Graham  v.  Chapman  (12  C.  B.  85) 
substantially  the  whole  of  the  [738]  trader's  property  was  conveyed,  so  that  the 
present  point  did  not  arise.  In  Smith  v.  Timms  (1  H.  &  C.  849)  the  Court  only 
decided  that  the  bill  of  sale  was  not  in  itself,  as  matter  of  law,  an  act  of  bankruptcy. 
Smith  V.  Timms  (1  H.  &  C.  849)  professed  to  proceed  on  the  authority  of  Pennell 
V.  Reynolds  {II  C.  B.  N.  S.  709).  It  is  true  that,  in  Pennell  v.  Reynolds  (11  C.  B. 
N.  S.  709),  Willes,  J.,  in  delivering  the  judgment  of  the  Court,  said :  "  If 
there  be  an  assignment,  not  of  the  whole,  but  Avith  a  real  and  substantial  exception, 
in  the  absence  of  fraud  that  will  not  be  an  act  of  bankruptcy."  But  the  fraud  to 
which  that  learned  Judge  referred  was  not  moral  fraud,  but  fraud  within  the  meaning 
of  the  bankrupt  law.  And  the  case  was  sent  down  for  a  new  trial  because  the  Court 
considered  the  question  involved  essentially  one  of  fact  for  the  jury.  [Martin,  B. 
The  direction  which  I  gave  to  the  jury  appears  to  me  to  be  in  conformity  with  the 
decisions  in  the  Court  of  Chancery  which  have  been  cited,  and  with  the  case  of  Wedge 
V.  Newlyn  (4  B.  &  Ad.  831)  in  the  Queen's  Bench.]  In  Wedge  v.  Newlyn  (4  B.  &  Ad. 
831)  it  was  considered  to  be  a  question  for  the  jury  whether,  by  the  instrument 
relied  on  as  an  act  of  bankruptcy,  the  trader  conveyed  away  so  much  of  his  property 
as  to  incapacitate  himself  from  carrying  on  his  business  by  reason  of  the  insolvency 
which  would  ensue.  In  Smith  v.  Cannan  (2  E.  &  B.  35)  the  Court  of  Exchequer 
Chamber  held  that  a  conveyance  which  delayed  the  general  creditors,  even  though 
all  the  stock  in  trade  was  excepted  and  the  trade  creditors  were  not  delayed,  was  an 
act  of  bankruptcy. 

Field  and  Willes,  in  support  of  the  rule.  First,  the  plaintiff's  case  disclosed  no 
evidence  of  an  act  of  bankruptcy  which  could  rightly  be  submitted  to  the  jury,  and 
consequently  the  Judge  should  have  directed  a  nonsuit.  [739]  Secondly,  there  was 
misdirection  in  the  reliance  which  the  Judge  placed  on  the  effect  of  the  deed  in 
enabling  the  defendants  to  stop  Rushworth's  trade,  since  that  is  no  test  of  its  being 
an  act  of  bankruptcy.  The  12  &  13  Vict.  c.  106,  s.  67,  enacts  :  "That  if  any  trader 
liable  to  become  bankrupt  shall  .  .  .  make  or  cause  to  be  made  any  fraudulent  gift, 
delivery,  or  transfer  any  of  his  goods  or  chattels,  every  such  trader  doing,  suffering, 
procuring,  executing,  permitting,  making  or  causing  to  be  made  any  of  the  acts,  deeds, 
or  matters  aforesaid,  with  the  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy."  To  satisfy  that  language  two  elements 
must  concur.  First,  the  transfer  must  be  fraudulent ;  and  secondly,  it  must  be  made 
with  the  intent  to  defeat  or  delay  the  creditors.  It  is  true  indeed  that  where  a  trader 
assigns  the  whole  of  his  property  in  consideration  of  a  pre-existing  debt,  the  authorities 
have  established  that  to  be  in  itself  an  act  of  bankruptcy  :  Wwseley  v.  Demattos 
(1  Burr.  467),  Wilson  v.  Day  (2  Burr.  827).  But  in  Wwseley  v.  Demattos  Lord  Mans- 
field carefully  guarded  himself  against  expressing  any  opinion  as  to  the  effect  of  a 
deed  by  which  a  part  only  of  the  trader's  property  is  transferred.  And  in  Pennell  v. 
Reynolds  (11  C.  B.  N.  S.  709)  the  rule  was  expressly  laid  down  that,  "  If  there  be  an 
assignment,  not  of  the  whole,  but  with  a  real  and  substantial  exception,  in  the  absence 
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of  fraud  that  will  not  be  an  act  of  bankruptcy."  "  Fraud  "  in  that  passage  means 
fraud  in  the  ordinary  sense  of  the  word,  of  which  in  this  case  there  was  no  evidence. 
The  rule  laid  down  in  Pennell  v.  Reynolds  (11  C.  B.  N.  S.  709)  was  adopted  and 
acted  upon  in  Smith  v.  Timms  (1  H.  &  C.  849),  a  case  closely  resembling  the  present 
in  its  facts,  and  a  distinct  authority  that  if  under  such  circumstances  fraud  be  [740] 
not  made  out,  there  is  no  case  for  the  jury.  Crompton,  J.,  there  directed  a  nonsuit, 
which  this  Court  upheld,  and  the  Exchequer  Chamber  affirmed  their  judgment.  But 
if,  instead  of  directing  a  nonsuit,  Crompton,  J.,  had  left  to  the  jury  the  same  question 
as  was  here  left,  can  it  be  doubted  that  on  the  facts  proved  the  verdict  must  have 
been  for  the  defendants  ?  Bills  v.  Smith  (34  L.  J.  Q.  B.  68)  is  an  authority  that  in 
cases  of  this  kind  the  whole  question  turns  on  the  intention  of  the  debtor  in  disposing 
of  his  effects  to  the  particular  creditor  ;  and  that  the  proper  direction  is  that,  unless 
the  jury  come  to  the  conclusion  that  the  debtor  had  the  intention  of  defeating 
the  law,  and  preventing  the  due  distribution  of  his  assets,  by  preferring  one  creditot 
at  the  expense  of  the  rest,  the  transaction  will  stand  good  in  law.  [Martin,  B.  That 
was  a  question  of  fraudulent  preference ;  and  the  money  had  been  lent  to  the  debtor 
upon  an  express  contract  that  he  would  repay  it  on  a  particular  day.]  There  is  no 
reason  why  the  word  "fraudulent"  in  the  clause  relating  to  a  "fraudulent  transfer" 
should  receive  a  different  interpretation  from  that  which  the  word  "  fraudulent " 
receives  in  the  case  of  a  "  fraudulent  preference."  In  each  case  it  is  equally  a  question 
for  the  jury  what  was  the  motive  of  the  debtor.  If  a  transfer  is  voluntary,  that  raises 
a  presumption  of  fraud,  but  if  there  are  circumstances  to  rebut  it,  they  should  be  sub- 
mitted to  the  jury.  In  Smith  v.  Caiman  (2  E.  &  B.  35)  there  was  an  assignment  of 
what  was  substantially  all  the  debtor's  property. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  Considering 
the  length  at  which  the  case  has  been  argued,  I  do  not  think  it  necessary  to  say  more 
than  that  the  authorities  have  established  this  proposition,  that  where  a  trader  being 
in  insolvent  circumstances  makes  [741]  an  assignment  of  his  property  which  if  acted 
upon  would  necessarily  prevent  him  from  carrying  on  his  trade,  he  thereby  commits 
an  act  of  bankruptcy.  It  is  plain  that  the  defendants  who  took  the  assignment  were 
aware  that  the  debtor  was  insolvent,  because  when  he  executed  it  they  provided 
that  he  should  have  the  use  of  the  carts  and  horses  for  the  purpose  of  redeeming 
himself.  The  transaction  seems  to  me  an  act  of  bankruptcy  wholly  irrespective  of 
fraud.  The  ground  on  which  I  decide  is  this,  that  the  parties  taking  the  assignment 
were  at  that  time  aware  that  the  trader  was  insolvent,  and  that  the  assignment  would, 
if  acted  upon,  stop  his  trade  ;  and  such  a  transaction  must  necessarily  delay  and 
defeat  creditors. 

PiGOTT,  B.  I  am  of  the  same  opinion.  This  is  not  a  case  where  a  trader  conveys 
all  his  property,  or  all  with  a  colourable  exception,  which  is  the  same  thing,  but  a  case 
where  a  trader  conveys  his  stock  in  trade,  property  and  effects  with  the  exception  of 
an  equity  of  redemption  and  about  501.  worth  of  book  debts.  The  question  is  whether 
this  conveyance  was  an  act  of  bankruptcy.  There  was  evidence  that  both  the  trader 
and  the  defendants  who  took  the  assignment  knew  that  if  the  deed  was  put  in  force 
he  would  be  unable  to  carry  on  his  trade.  Upon  these  facts  my  brother  Martin  left 
it  to  the  jury  to  say  whether  the  trader  conveyed  substantially  all  his  property  avail- 
able to  enable  him  to  carry  on  his  trade ;  and  whether  the  defendants  knew  that  the 
effect  of  putting  the  deed  in  force  would  be  to  prevent  him  from  carrying  on  his 
trade,  telling  them  that  if  they  were  of  that  opinion  the  conveyance  was  an  act  of 
bankruptcy. 

I  see  no  objection  to  that  direction.  The  67th  section  of  the  12  &  13  Vict.  c.  106 
says  that  if  a  trader  makes  a  fraudulent  transfer  of  any  of  his  goods  with  intent  to 
defeat  or  delay  his  creditors,  that  shall  be  an  act  of  bankruptcy.  [742]  Here  there 
was  in  point  of  fact  a  transfer.  Then  what  was  the  necessary  effect  of  if?  To  defeat 
creditors.  A  man,  in  law,  is  taken  to  contemplate  the  necessary  consequence  of 
his  own  acts ;  so  that  there  was  a  transfer  with  intent  to  do  that  which  was  the 
necessary  consequence  of  it,  that  is,  to  stop  the  debtor's  trade,  and  thereby  necessarily 
to  defeat  his  creditors. 

The  transfer  having  all  these  ingredients,  the  only  remaining  question  is  whether 
it  was  fraudulent.  We  have  therefore  to  say  what  is  the  meaning  of  the  word 
"  fraudulent "  in  the  section  to  which  I  have  referred.  The  authorities  are  unanimous 
that  it  is  not  necessary  that  there  should  be  moral  fraud.     If  the  transfer  is  with 
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intent  to  defeat  or  delay  creditors,  it  is  fraudulent  within  the  meaning  of  the  bankrupt 
law,  the  object  of  which  is  that  the  goods  of  an  insolvent  trader  should  be  divided 
rateably  among  his  creditors.  In  Morgan  v.  Horseman  (3  Taunt.  241)  Sir  James 
Mansfield,  C.  J.,  laid  down,  that  "  a  conveyance  either  of  all  or  of  part  of  a  man's 
property  in  favour  of  fewer  than  all  the  creditors  is  an  act  of  bankruptcy,  because  it 
is  the  means  whereby  the  creditors  may  be  defeated  or  delayed."  That  case  was 
followed  b}'  numerous  others,  down  to  the  late  case  of  Smith  v.  Cannan  (2  E.  &  B.  35, 
45),  where  Parke,  B.,  said  :  "  The  only  question  is,  whether  there  can  be  such  a  com- 
plete assignment  of  the  trader's  property  as  necessarily  to  delay  creditors,  when  the 
assignment  does  not  include  his  trade  effects.  ...  I  am  clearly  of  opinion  that  the 
exception  in  this  case  makes  no  difference.  The  supposition  that  it  does  is  founded 
on  a  misapprehension  of  the  reasons  given  by  the  Judges  in  the  older  cases,  founded 
on  expressions  used  by  them  with  reference  to  the  particular  circumstances  under 
discussion  in  those  cases.  The  test  is,  not  [743]  whether  the  necessary  effect  of  the 
deed  is  to  stop  the  trade,  but  whether  its  necessary  effect  is  to  delay  the  creditors  of 
the  trader."  Therefore  if  that  is  its  effect  it  is  fraudulent  within  this  section  of  the 
Act.  I  think  that  the  learned  Judge  could  not,  consistently  with  the  authorities, 
have  left  the  case  to  the  jury  otherwise  than  he  did. 

Martin,  B.  If  the  authorities  cited  from  the  Courts  of  equity  are  correct,  my 
summing  up  was  too  much  in  favour  of  the  defendants.  The  cases  of  Ex  parte  Bailey 
(3  De  Gex,  M.  &  G.  534),  Ex  parte  Wensley  (1  De  Gex,  J.  &  S.  273)  and  Goodricke  v. 
Taylor  (2  De  Gex  &  Jones,  135)  go  far  beyond  my  direction. 

The  question  is  whether  an  act  of  bankruptcy  was  committed  by  the  execution 
of  the  deed  of  the  3rd  of  November,  1864  ;  and  the  first  thing  to  ascertain  is  what 
were  the  circumstances  of  the  trader  at  that  time.  He  was  possessed  of  stock-in- 
trade  including  several  carts  and  horses  and  also  some  household  furniture.  He  used 
the  carts  and  horses  for  the  purpose  of  carting  goods  for  hire,  and  he  was  also  an 
agent  for  the  sale  of  coals.  On  the  3rd  of  November  he  executed  the  bill  of  sale, 
which  included  all  the  tangible  property  he  possessed.  At  that  time  he  had  some 
land,  but  it  was  mortgaged,  and  there  were  due  to  him  about  501.  worth  of  book 
debts,  281.  of  which  were  good  and  the  rest  doubtful.  He  was  pressed  by  one  of  the 
defendants  for  payment  of  their  debt ;  and  they  knew  that  he  was  unable  to  pay  5s. 
in  the  pound.  In  that  state  of  things  he  executed  the  bill  of  sale ;  and  both  he 
and  the  defendants  were  aware  that  if  it  was  enforced  it  would  stop  his  business. 

It  has  been  argued  that  the  question  whether  the  assignment  is  an  act  of  bank- 
ruptcy depends  upon  the  value  of  the  trader's  property,  and  if  that  which  remains 
bears  some  [744]  proportion  to  that  which  is  conveyed,  the  conveyance  is  not  an  act 
of  bankruptcy.  But  here  all  the  property  that  remained  after  the  assignment,  except 
a  few  book  debts,  was  an  equity  of  redemption,  and  I  am  not  aware  of  any  mode  by 
which  that  could  be  made  available  to  the  creditors,  except  by  paying  off  the  mort- 
gage or  filing  a  bill  of  foreclosure.  That  is  very  different  from  a  trader  having  avail- 
able property  which  he  might  sell  in  the  market.  It  seems  to  me  that  the  transfer 
was  fraudulent  within  the  meaning  of  the  67th  section  of  the  12  &  13  Vict.  c.  106. 
A  construction  has  been  given  to  that  enactment  which  has  been  adopted  in  numerous 
cases  both  at  law  and  in  equity ;  and  it  is  now  too  late  to  depart  from  it. 

Rule  discharged. (a) 

(a)  Pennell  v.  Reynolds,  11  C.  B.  N.  S.  709,  722,  adverted  to  in  the  arguments,  was 
the  case  of  an  assignment  by  a  trader  of  all  his  property,  but  made  in  consideration 
of  a  present  substantial  advance ;  and  this  the  Court  considered  as  putting  the  trans- 
action upon  the  same  footing  as  an  assignment  containing  a  substantial  exception  of 
part  of  the  trader's  property.  The  Court,  in  giving  judgment,  said  :  "  Before  we 
hold  that  a  deed  conveying  property  in  consideration  of  a  present  advance  which  bears 
a  substantial  proportion  to  the  value  of  the  property  is  invalid,  we  must  be  satisfied 
that  there  exists  an  intention  to  defeat  and  delay  and  consequently  to  defraud  the 
creditors.  And  that  object  must  be  the  object  not  only  of  the  bankrupt,  but  also  of 
the  party  who  is  dealing  with  him.  A  person  dealing  bona  fide  with  the  bankrupt 
would  be  safe.  Unless  he  knows,  or  from  the  very  nature  of  the  transaction  must  be 
taken  necessarily  to  have  known,  that  the  object  was  to  defeat  and  delay  the  creditors, 
the  deed  cannot  be  impeached." 
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[745]  Hkmstead  v.  The  Phcenix  Gas  Light  and  Coke  Company.  Hemstead 
ET  Uxor  v.  The  Phcenix  Gas  Light  and  Coke  Company.  April  27,  1865. 
— In  actions  by  husband  and  wife  for  an  injury  to  the  wife  the  claims  which, 
under  the  15  &  16  Vict.  c.  76,  s.  40,  a  husband  may  add  in  his  own  right  are  not 
limited  to  claims  arising  consequentially  from  the  injury  to  the  wife. — Two  actions 
were  brought  for  injuries  caused  by  the  negligent  explosion  of  the  defendants' 
gas  pipes.  In  one,  a  husband  and  wife  claimed  damages  for  the  wife's  personal 
injuries  (the  husband  also  claiming  consequential  damages),  in  the  other  the 
husband  claimed  for  injuries  to  his  house,  goods  and  fixtures,  for  loss  of  profits 
and  personal  injuries :  a  Judge's  order  having  been  made  to  consolidate  these 
actions,  the  Court  refused  to  rescind  it. 

[S.  C.  34  L.  J.  Ex.  108;  11  Jur.  (N.  S.)  626 ;  13  W.  R.  662;  12  L.  T.  313.] 

This  was  an  application  to  rescind  an  order  made  by  Pigott,  B.,  at  Chambers  to 
consolidate  the  two  above  mentioned  actions. 

In  the  first  action  the  declaration  in  substance  stated  that  the  plaintiff  was 
possessed  of  a  house  in  Thames  Street,  Greenwich,  where  he  lived  with  his  wife  and 
family,  and  carried  on  the  business  of  a  grocer,  and  the  defendants  were  possessed  of 
and  had  under  their  care  and  management  certain  gas  pipes  laid  under  the  said  street 
near  to  the  said  house ;  yet  the  defendants  so  negligently  managed  the  said  pipes  and 
the  gas  therein,  and  the  said  pipes  were  so  insufficiently  and  improperly  constructed, 
that,  by  reason  of  the  premises,  large  quantities  of  the  said  gas  passed  into  the  said 
house  and  exploded  therein,  "  whereby  and  by  reason  whereof  the  said  house  of  the 
plaintiff  was  injured  and  greatly  damaged  and  rendered  unfit  to  be  used  as  a  dwelling- 
house  or  place  of  business,  and  the  plaintiff  lost  the  use  and  enjoyment  of  the  same, 
and  was  prevented  from  carrying  on  his  said  trade  and  business,  and  lost  divers  large 
gains  and  profits  which  the  plaintiff  was  used  and  accustomed  to  make  and  did  make 
by  the  carrying  on  in  the  said  house  of  the  said  trade  and  business,  and  certain  plant, 
tools,  wearing  apparel,  stock  in  trade,  fixtures,  goods  and  furniture  of  the  plaintiff, 
then  being  in  and  near  the  [746]  said  house,  were  injured  and  destroyed,  and  the 
plaintiff  lost  the  use  and  enjoyment  of  the  same,  and  the  plaintiff  also  became  and 
was  and  still  is  sick,  sore  and  disabled  : "  Claim  7501. 

Pleas.     First,  not  possessed.     Second,  not  guilty.     Issues  thereon. 

In  the  second  action  the  first  count  of  the  declaration,  after  stating  that  the  plaintiff 
Eliza,  the  wife  of  the  male  plaintiff,  was  lawfully  in  a  house  in  Thames  Street,  Green- 
wich, alleged  (as  in  the  former  action)  that  the  street  gas  pipes  were  in  the  possession 
and  under  the  care  and  management  of  the  defendants,  and  that  the  explosion  was 
caused  by  their  negligence,  "  whereby  a!id  by  reason  whereof  the  said  Eliza  was 
knocked  down,  rendered  insensible,  and  was  grievously  hurt,  bruised  and  wounded, 
and  was  and  is  sick,  sore,  ill  and  disordered,  and  is  permanently  disabled  and  incapaci- 
tated from  following  her  usual  business  and  occupation,  and  was  and  is  otherwise 
injured." 

The  second  count  was  by  the  husband  for  the  loss  of  the  comfort  and  services  of 
his  wife,  and  the  expenses  incurred  in  nursing  her  and  procuring  her  medical  atten- 
dance.    Claims  (under  the  first  count)  5001. ;  (under  the  second  count)  3001. 

The  defendants,  after  issue  joined  in  the  first  action  and  before  the  time  for  plead- 
ing in  the  second  action  had  expired,  took  out  a  summons  at  Chambers  to  consolidate 
the  two  actions,  and  Pigott,  B.,  thereupon  made  an  order ;  to  rescind  which 

Lyell  now  moved,  contending  that  the  15  &  16  Vict.  c.  76,  s.  40,(a)  was  not 
intended  to  include  claims  of  a  husband  in  his  own  right  other  than  those  which  arise 

(a)  The  15  &  16  Vict.  c.  76,  s.  40,  enacts :  "In  any  action  brought  by  a  man  and 
his  wife  for  an  injury  done  to  the  wife  in  respect  of  which  she  is  necessarily  joined  as 
co-plaintiff,  it  shall  be  lawful  for  the  husband  to  add  thereto  claims  in  his  own  right, 
and  separate  actions  brought  in  respect  of  such  claims  may  be  consolidated  if  the 
Court  or  a  Judge  shall  think  fit :  provided  that  in  case  of  the  death  of  either  plaintift', 
such  suit,  so  far  only  as  relates  to  the  causes  of  action,  if  any,  which  do  not  survive 
shall  abate." 
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[747]  consequentially  from  the  injury  to  the  wife.  In  support  of  his  argument  he 
cited  Day's  Common  Law  Procedure  Act,  p.  4 2.  (a)'  (b) 

[748]  Per  Curiam.(a)2  In  the  language  of  the  Act  of  Parliament  there  is  no  such 
limitation  as  that  contended  for ;  consequently  there  will  be  no  rule. 

Kule  refused. 

Morgan  v.  Gath.  Jan.  23,  May  10,  1865.— On  the  14th  April  the  defendant  signed 
the  following  bought  note  :  **  I  have  this  day  bought  from  you  the  following : — 
500  piculs  China  cotton  at  I7d.  per  lb.,  June  or  July  delivery,  1864.  Guaranteed 
fair,  marks  to  be  given  when  the  cotton  is  ready  for  delivery.  In  case  of  dispute 
arising  out  of  this  contract,  the  matter  to  be  referred  to  two  respectable  brokers 
for  settlement,  who  shall  decide  as  to  quality,  and  the  allowance,  if  any,  to  be 
made.  The  cotton  to  be  taken  from  the  warehouse  with  customary  allowances  of 
tare  and  draft,  and  the  invoice  to  be  dated  from  the  date  of  the  notice  being  given 
that  the  cotton  is  ready  for  delivery.  To  be  delivered  in  merchantable  condition 
to  the  buyer,  the  damaged,  if  any,  to  be  rejected,  provided  it  cannot  be  made 
merchantable.  Payment  within  ten  days  from  date  of  invoice,  or  before  delivery, 
if  required,  equal  to  cash  in  ten  days  and  three  months."  On  the  24th  June  the 
plaintiff  bought  from  W.  420  piculs  China  cotton,  "  ex  '  Queensbury,'  "  and  on  the 
25th  sent  to  the  defendant  a  declaration  of  the  names  and  marks  of  those  420 
piculs,  and  also  of  80,  "  ex  '  Princess  Royal.'"  The  defendant  sold  the  cotton  to  C. 
The  plaintiff  received  from  W.  notice  that  the  420  piculs  would  be  weighed, 
which  he  sent  to  the  defendant.  The  420  piculs  were  afterwards  weighed,  the 
price  ascertained,  and  an  invoice  made  out,  but  neither  the  defendant  nor  the 
plaintiff  attended  the  weighing.  The  plaintiff  received  a  sampling  order  from  W., 
and  forwarded  it  to  the  defendant.  C.  objected  that  the  cotton  was  not  merchant- 
able, and  required  an  arbitration,  which  resulted  in  the  allowance  of  one  eighth  of 
a  penny  per  lb.,  and  the  invoice  was  altered  accordingly,  and  returned  to  defen- 

(af  Day's  Common  Law  Procedure  Act,  p.  42,  contains  the  following  observations 
on  the  40th  section  : — "The  above  enactment  is  limited  to  actions  'for  an  injury  done 
to  the  wife.'  It  permits  the  husband  to  add  to  the  joint  cause  of  action  claims 
arising  to  himself  in  his  own  right.  The  section  does  not  in  its  terms  limit  the 
claims  which  may  be  thus  added  to  those  he  has  in  respect  of  the  injury  done  to  the 
wife  (as  for  a  surgeon's  bill),  and  it  might  thence  be  argued  that  the  husband  might  not 
only  add  counts  against  the  defendant  for  the  special  damage  he  has  sustained  in  respect 
of  the  injury  to  the  wife,  but  also  counts  for  goods  sold  and  delivered,  or  money  lent 
by  himself.  But  the  intention  of  the  Commissioners,  in  recommending  the  change 
effected  by  this  section  (First  Eeport,  p.  xi.)  seems  to  have  been  that  claims  arising  to 
the  husband  in  respect  of  the  injury  to  the  wife,  and  those  alone,  should  be  included  in 
the  joint  action."  This  observation  on  the  intention  of  Commissioners  seems,  how- 
ever, to  be  scarcely  borne  out  by  the  passage  in  the  Report.  The  material  part  of  it 
is  as  follows: — "We  do  not  propose,  except  in  the  case  of  husband  and  wife,  that 
causes  of  action  accruing  to  the  plaintiff  in  different  rights  should  be  joined. 
The  funds  to  which  the  sums  recovered  in  such  cases  would  be  applicable,  and  the 
judgment  with  respect  to  each,  would  be  different,  from  which  inconvenience  might 
arise ;  but  with  respect  to  the  joinder  of  a  cause  of  action  arising  to  a  husband  in  his 
own  right  with  one  accruing  to  him  in  respect  of  his  wife,  as  the  judgment  in  the 
event  of  his  recovering  a  verdict,  and  the  fund  to  which  the  judgment  would  be 
applicable  would  be  the  same,  we  see  no  objection  to  permit  the  joinder,  in  order  to 
prevent  the  necessity  of  bringing  two  actions  in  respect  possibly  of  a  cause  of  action 
arising  out  of  the  same  transaction,  as.  for  instance,  where  an  injury  has  been  done  to 
the  wife  and  the  husband  by  the  same  wrongful  act.  We  have  provided  for  the  only 
difficulty  which  occurs  to  us  as  likely  to  arise  in  the  case  of  the  death  of  either  party 
by  proposing  that  the  suit  should  continue  as  to  such  part  of  the  cause  of  action  as 
would  survive,  and  abate  as  to  the  rest." 

{b)  He  also  argued  that,  as  the  defendants  had  not  yet  pleaded  in  the  second  action, 
while  in  the  first  action  issue  was  already  joined,  the  effect  of  the  order  was  to  postpone 
the  trial  of  the  first  action.  But  to  this  Pigott,  B.,  answered  that  if  that  had  been 
mentioned  at  Chambers,  he  should  have  put  the  defendant  under  proper  terms. 

{af  Pollock,  C.  B.,  Martin,  B.,  and  Pigott,  B. 
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daiit.  On  the  27th  July,  W.,  not  having  been  paid,  put  a  stop-order  on  the  cotton. 
The  plaintiff  was  never  in  a  position  to  deliver  the  80  piculs. — Held,  First,  that 
according  to  the  true  construction  of  the  contract,  the  defendant  was  not  bound 
to  accept  the  cotton  unless  it  was  in  a  merchantable  condition  at  the  time  the 
plaintiff  was  ready  to  deliver  it,  notwithstanding  it  might  be  made  merchantable. 
— Secondly,  that  there  was  evidence  that  the  defendant  accepted  the  420  piculs ; 
and  that  the  property  in  them  passed  to  him,  so  that  the  plaintiff  was  entitled  to 
recover  the  price  in  an  action  for  goods  bargained  and  sold. 

[S.  C.  34  L.  J.  Ex.  165;  11  Jur.  (N.  S.)  654;  13  W.  E.  756;  11  L.  T.  96.] 

Declaration  for  goods  bargained  and  sold,  goods  sold  and  delivered,  &c. 
And  also  for  that  by  a  certain  agreement  the  plaintiff  agreed  to  sell  and  deliver  to 
the  defendant,  and  the  defendant  agreed  to  buy  and  accept  from  the  plaintiff,  a  large 
[749]  quantity,  to  wit,  500  piculs  China  cotton,  of  a  certain  quality  and  description  at  a 
certain  price  to  be  paid  by  the  defendant  to  the  plaintiff",  and  to  be  delivered  by 
the  plaintiff  to  the  defendant  as  therein  mentioned, (a)'  and  notice  of  the  said  cotton 
being  ready  for  delivery  to  be  given  by  the  plaintiff  to  the  defendant  as  therein 
mentioned.  Averments :  that  all  things  on  the  plaintiff's  part  were  done,  and  all  con- 
ditions precedent  happened,  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to 
have  the  said  cotton  accepted  by  the  defendant,  and  to  be  paid  the  said  price  for  the 
same,  and  to  bring  this  action.  Breach  :  that  the  defendant  did  not  and  would  not 
accept  the  said  cotton  from  the  plaintiff,  and  did  not  and  would  not  pay  to  the  plaintiff 
the  said  price  for  the  same,  whereby  the  plaintiff"  has  lost  the  price  of  the  said  cotton 
and  been  put  to  great  expense  in  keeping  and  taking  care  of  the  samCj  &c. 

Pleas  (inter  alia)  to  first  count :  Never  indebted.  To  second  count :  That  the 
contract  was  made  between  the  plaintiff  and  the  defendant  subject  to  a  condition,  on 
the  part  of  the  plaintiff,  that  the  plaintiff  would  deliver  the  said  cotton  in  merchantable 
condition ;  and  that  at  the  time  when  the  plaintiff  was  ready  and  willing  to  deliver 
the  cotton  it  was  not  in  a  merchantable  condition,  wherefore  and  by  reason  of  the 
premises  the  defendant  refused  to  accept  and  pay  for  the  said  cotton. 

Replication  to  plea  to  second  count.  That  the  said  contract,  so  far  as  relates  to 
the  matter  set  out  in  the  plea,  was  in  the  words  following,  that  is  to  say: — "The 
cotton  to  be  delivered  in  merchantable  condition  to  the  buyer,  the  damaged,  if  any, 
to  be  rejected,  provided  it  cannot  be  made  merchantable."  And  the  plaintiff  says 
that  save  as  afore-[750]-said  there  was  no  condition  as  to  the  said  cotton  being 
delivered  in  a  merchantable  condition,  or  as  to  the  said  cotton  being  rejected  or 
returned.  And  the  plaintiff  further  says  that  although  the  cotton  at  the  time  when 
the  plaintiff  was  ready  and  willing  to  deliver  the  same  was  not  in  a  merchantable 
condition,  as  in  the  plea  alleged,  the  said  cotton  always  could  and  might  have  been 
made  merchantable. 

Demurrer,  and  joinder  therein. 

Crompton  argued  for  the  plaintiff. (a)'^  The  plea  is  bad,  and  the  replication  good. (6) 
According  to  the  true  construction  of  the  contract,  the  defendant  had  no  right  to 
refuse  to  accept  the  cotton  because  it  was  not  in  a  merchantable  condition,  if  it  could 
be  made  merchantable.  A  different  construction  gives  no  effect  to  the  latter  words  of 
the  contract.  [Channell,  B.  The  second  count  must  be  read  as  if  it  had  set  out  the 
contract  in  terras ;  then  would  it  not  be  a  good  plea  that  the  cotton  was  not  in  a 
merchantable  condition  1]  When  it  was  ascertained  that  the  cotton  could  be  made 
merchantable,  there  was  a  sale  of  the  specific  article;  and  the  neglect  to  make  it 
merchantable  is  only  ground  for  a  cross  action  or  a  reduction  in  the  price  :  Parson  v. 
Sexton  (4  C.  B.  899).  [Martin,  B.  Formerly  it  would  have  been  necessary  to  set  out 
the  contract  in  the  declaration  and  aver  performance  of  conditions  precedent ;  then 
would  it  have  been  sufficient  to  aver  that  the  cotton  might  have  been  made 
merchantable  ?] 

{ay  See  note  (6),  post,  p.  750. 

{af  In  last  Hilary  Term  (Jan.  23).  Crompton  began,  because  there  were  pleas  on 
the  record  (immaterial  to  the  present  question)  to  which  plaintiff  demurred. 

(b)  At  the  suggestion  of  the  Court  the  plaintiff's  counsel  consented  that  the  case 
should  be  argued  as  if  the  contract  (which  see  post,  p.  754)  had  been  set  out  verbatim 
in  the  declaration. 
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[751]  Brett  (Arthur  Peel  with  him),  for  the  defendant.  The  cotton  must  be  in  a 
mei'chan'table  condition  at  the  time  when  the  seller  is  ready  to  deliver  it.  If  the 
cotton,  when  it  arrives,  is  in  such  a  condition  that  the  purchaser  might  reject  it,  he 
must  give  notice  to  the  seller  to  make  it  merchantable  before  the  latter  can  call  on 
him  to  accept  it.  The  words  of  the  contract,  "  the  cotton  to  be  delivered  in  merchant- 
able condition  to  the  buyer,"  cannot  be  satisfied  unless  it  is  in  that  condition  at  the 
time  of  its  delivery.  That  is  a  stipulation  in  favour  of  the  buyer ;  then  follows  a 
stipulation  in  favour  of  the  seller,  "  the  damaged,  if  any,  to  be  rejected,  provided  it 
cannot  be  made  merchantable."  If  the  cotton  is  not  merchantable,  the  purchaser  is 
not  bound  to  accept  any  part  of  it.  Upon  these  pleadings,  it  appears  that  the  seller 
has  not  put  himself  in  a  condition  to  call  upon  the  purchaser  to  accept  the  cotton. 

Crompton  replied. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  meaning  of  the  contract  is  that  the  cotton  should  be  in  a  merchantable  condition 
when  the  plaintiff  was  ready  to  deliver  it. 

Martin,  B.  I  am  of  the  same  opinion ;  but  I  found  my  judgment  upon  the 
assumption  that  the  whole  contract  is  set  out  in  the  declaration,  and  then,  reading  the 
plea  and  replication  together,  it  seems  to  me  the  plaintiff  is  in  the  condition  of 
admitting  that  no  portion  of  the  cotton  was  in  a  merchantable  condition  at  the  time 
of  its  delivery. 

Then  the  question  is,  what  is  the  meaning  of  the  term,  "to  be  delivered  in 
merchantable  condition  to  the  buyer ;  the  damage,  if  any,  to  be  rejected  provided  it 
cannot  be  made  merchantable  "  1  In  my  opinion  the  meaning  [752]  is  that  the  bulk, 
at  all  events,  must  be  in  a  merchantable  condition,  and  that  the  subsequent  part  of 
the  contract  has  reference  to  what  is  common  enough  when  goods  arrive  from  abroad, 
that  some  part  of  them  is  damaged  by  wet  or  otherwise,  and  then  the  purchaser  may 
reject  that  part  provided  it  cannot  be  made  merchantable.  What  part  being  damaged 
would  entitle  him  to  reject  the  whole  must  be  decided,  not  by  us,  but  by  a  jury, 
according  to  the  custom  and  practice  at  Liverpool.  If  only  a  reasonable  quantity  is 
damaged  and  cannot  be  made  merchantable,  the  bulk  is  not  to  be  rejected,  but 
accepted  subject  to  a  reduction  of  the  price.  1  agree  with  Mr.  Crompton,  that  in  the 
event  of  the  cotton  being  accepted,  the  seller  is  bound  to  go  to  the  expense  of  making 
it  merchantable.  Upon  these  pleadings  I  think  that  the  defendant  is  entitled  to 
judgment,  but  I  cannot  forbear  stating  that  in  a  matter  of  this  kind,  pleas  and 
demurrers  are  unsatisfactory  modes  of  obtaining  the  judgment  of  the  Court. 

Channell,  B.  We  are  asked  to  give  judgment,  not  upon  the  pleadings  as 
originally  framed,  but  as  altered  by  setting  out  in  the  second  count  the  contract  in 
terms.  Then  we  have  to  say  how  far  the  plea  to  the  second  count,  so  amended,  is  an 
answer.  In  my  opinion  the  plea  affords  a  primS,  facie  answer;  and  therefore  we 
must  see  whether  that  answer  is  avoided  by  the  replication. 

The  plea  avers  that  at  the  time  when  the  plaintiff  was  ready  and  willing  to  deliver 
the  cotton  it  was  not  in  merchantable  condition,  wherefore  and  by  reason  of  the 
premises  the  defendant  refused  to  accept  it.  The  plaintiff  by  his  replication  says  that 
although  the  cotton  at  the  time  when  the  plaintiff  was  ready  and  willing  to  deliver 
the  same  was  not  in  a  merchantable  condition,  it  always  could  and  might  have  been 
made  merchantable. 

[753]  The  question  then  is  whether,  upon  the  record  as  amended  and  having 
reference  to  the  contract  set  out  in  it,  the  plaintiff  was  in  a  situation  to  make  out  an 
invoice  and  call  upon  the  defendant  to  accept  the  cotton  and  pay  the  price.  I  appre- 
hend that  he  was  not,  merely  because  at  some  future  period  the  cotton  might  be 
made  merchantable.  The  defendant  had  no  right  to  reject  the  cotton  merely  because 
it  arrived  in  this  country  in  a  damaged  state,  if  it  could  be  made  merchantable,  but 
he  had  a  right  to  expect  that  it  should  be  made  merchantable  before  he  accepted  it. 

PiGOTT,  B.  I  also  think  that  the  defendant  is  entitled  to  our  judgment.  Taking 
the  pleadings  to  be  as  stated  by  my  brother  Channell,  the  question  is,  what  is  the 
meaning  of  this  clause  of  the  contract,  "  the  cotton  to  be  delivered  in  merchantable 
condition  to  the  buyer,  the  damaged,  if  any,  to  be  rejected,  provided  it  cannot  be 
made  merchantable."  It  is  a  strange  proposition  which  the  plaintiff  is  driven  to  rely 
on,  that  though  on  the  face  of  the  contract  there  is  that  express  stipulation,  it  may 
be  read  as  if  no  part  of  the  cotton  need  be  delivered  in  a  merchantable  condition  so 
long  as  it  can  be  made  merchantable  at  any  time  thereafter.     I  think  the  meaning  is 
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that  the  bulk  of  it  is  to  be  in  a  merchantable  condition.     There  may  be  a  small  excep- 
tion of  damaged  cotton  and  if  that  can  be  made  merchantable  it  is  no  ground  for  the 
buyer  rejecting  it.     That  being  the  meaning  of  the  contract,  I  think  the  plea  is  good 
and  that  the  defendant  is  entitled  to  judgment. 
Judgment  for  the  defendant. 

[754]  The  issues  in  fact  came  on  for  trial  before  Mellor,  J.,  at  the  last  Liverpool 
Spring  Assizes,  when  it  appeared  that  the  plaintiff  and  defendant  were  cotton  brokers 
in  Liverpool.  On  the  14th  April,  1864,  the  plaintiff  agreed  to  sell  to  the  defendant 
500  piculs  China  cotton.  Bought  and  sold  notes  were  exchanged,  and  the  following 
is  a  copy  of  the  bought  note  which  was  addressed  to  the  plaintiff,  and  signed  by  the 
defendant : — 

"Liverpool,  14th  April,  1864. 

"  I  have  this  day  bought  from  you  the  following  (500)  five  hundred  piculs  China 
cotton,  at  seventeen  pence  (I7d.)  per  lb.,  June  or  July  delivery,  1864.  Guaranteed 
fair,  marks  to  be  given  when  the  cotton  is  ready  for  delivery.  Li  case  of  dispute 
arising  out  of  this  contract  the  matter  to  be  referred  to  two  respectable  brokers  for 
settlement,  who  shall  decide  as  to  quality,  and  the  allowance,  if  any,  to  be  made. 
The  cotton  to  be  taken  from  the  warehouse  with  the  customary  allowances  of  tare 
and  draft,  and  the  invoice  to  be  dated  from  the  date  of  the  notice  being  given  that 
the  cotton  is  ready  for  delivery.  To  be  delivered  in  merchantable  condition  to  the 
buyer ;  the  damaged,  if  any,  to  be  rejected,  provided  that  it  cannot  be  made  merchant- 
able. Payment  within  ten  days  from  date  of  invoice  or  before  delivery,  if  required, 
equal  to  cash  in  ten  days  and  three  months." 

The  plaintiff,  for  the  purpose  of  fulfilling  his  contract,  on  the  24th  of  June,  by  a 
contract  in  writing,  purchased  from  Messrs.  Whittaker,  Whitehead  &  Co.,  of  Liver- 
pool, merchants,  190  bales  China  cotton  ex  "  Queensbury,"  which  were  estimated  to 
contain  about  420  piculs.  A  picul  is  a  Chinese  weight  equivalent  to  133 J  lbs.  On 
the  25th  of  June  the  plaintiff  sent  to  the  defendant  a  memorandum  of  which  the 
following  is  a  copy  : — 

"  Mr.  Samuel  Gath. 

,    "I  beg  to  declare  the  following  as  ships'  names  and  [755]   marks  against  500 
piculs  China  cotton  sold  you  on  the  14th  April,  1864. 

"  [P]  420  piculs,  ex  '  Queensbury.' 

80    do.     ex  '  Princess  Koyal.' 

"  Liverpool,  25th  June,  1864." 

The  defendant  entered  into  a  contract  to  sell  to  the  firm  of  Currie  &  Co.  the 
cotton  which  he  had  bought  of  the  plaintiff.  On  the  4th  of  July  the  plaintiff  met 
Mr.  Currie,  one  of  the  firm,  who  objected  that  the  notice  was  informal,  and  thereupon 
the  plaintiff  said  that  he  would  give  notice  then,  and  the  invoice  should  date  from 
that  day,  to  which  Mr.  Currie  replied  "  Very  well."  On  the  same  day  the  plaintiff 
received  a  notice  from  Messrs.  Whittaker  &  Co.  that  the  190  bales  "  ex  'Queensbury  ' " 
would  be  weighed  over,  and  such  notice  was  sent  by  the  plaintiff  to  the  defendant. 
Neither  the  defendant  nor  the  plaintiff,  nor  any  person  on  behalf  of  either  of  them, 
attended  the  weighing  of  the  cotton,  and  no  evidence  was  given  that  it  was  weighed. 

The  190  bales  of  cotton,  "  ex  '  Queensbury,' "  was  part  of  a  larger  quantity  and  were 
lying  in  a  warehouse  in  the  Albert  Dock,  Liverpool.  On  the  2nd  July,  1864,  the 
cotton  was  re-stored  by  Messrs.  Whittaker,  Whitehead  &  Co.  to  their  order.  On 
the  previous  27th  of  June  the  plaintiff  had  received  from  Messrs.  Whittaker,  White- 
head &  Co.,  a  delivery  order,  dated  the  23rd  June,  for  the  190  bales,  but  they  were 
never  transferred  into  the  plaintiff's  name  in  the  warehouse  books.  On  the  7th  July 
the  defendant  asked  the  plaintiff  for  a  sampling  order,  so  that  he  might  obtain 
samples  of  the  190  bales,  and  the  plaintiff  accordingly  procured  a  sampling  order 
from  Messrs.  Whittaker  &  Co.  for  ihe  defendants;  and  on  or  about  the  11th  of  July 
Messrs.  Currie  obtained  samples  from  the  Albert  Dock  warehouse.  After  examining 
the  samples,  Messrs.  Cnrrie  &  Co.  said  [756]  that  the  cotton  was  not  merchantable, 
and  required  an  arbitration  upon  it;  and  accordingly  the  plaintiff  and  Messrs.  Currie 
&  Co.   respectively  appointed   an   arbitrator.      On   the   29th   July    the   arbitrators 
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decided  that  an  allowance  of  ^d.  per  lb.  should  be  made  on  the  cotton  on  account  of 
its  quality.  Evidence  was  adduced  to  shew  that  the  damaged  portions  had  been 
picked  out  of  the  190  bales  by  the  1st  of  June,  and  that  the  residue  was  merchant- 
able. On  the  7th  of  July  an  invoice  was  sent  by  the  plaintiff  to  the  defendant,  and 
returned  by  him  to  the  plaintiff.  The  invoice  was  altered  by  making  the  allowance 
of  ^d.  per  lb.,  and  sent  back  to  the  defendant.  After  the  samples  were  taken,  and 
before  the  arbitration,  the  plaintiff  applied  to  the  defendant  for  payment  of  the 
cotton,  and  the  defendant,  in  reply,  said  that  he  had  spoken  to  Messrs.  Currie  &  Co., 
and  when  the  arbitration  was  settled  he  would  pay  him  10001.  on  account.  The 
defendant  afterwards  refused  to  accept  or  pay  for  the  cotton.  On  the  27th  July, 
1864,  Messrs.  Whittaker  &  Whitehead  put  a  stop-order  on  the  190  bales  of  cotton, 
the  eflfect  of  which  was  that  no  delivery  could  be  obtained  unless  upon  their  order. 
The  plaintiff  was  never  in  a  position  to  deliver  the  80  piculs  ex  "  Princess  Koyal," 
and  nothing  was  ever  done  by  the  plaintiff  or  defendant  with  respect  to  such  80  piculs. 
On  the  24th  of  October  the  plaintiff's  attorney  wrote  to  the  defendant  demanding 
payment. 

It  was  submitted,  on  the  part  of  the  defendant,  that  the  plaintiff  was  not  entitled 
to  recover  on  the  count  for  goods  bargained  and  sold,  on  the  ground  that  the  property 
in  the  cotton  never  passed  to  the  defendant ;  also  that  the  plaintiff  was  not  entitled 
to  recover  on  the  special  count,  inasmuch  as,  the  contract  being  for  an  entire  quantity 
of  500  piculs,  the  defendant  was  never  in  a  position,  or  offered,  to  deliver  that  quantity, 
but  only  420  piculs. 

[757]  On  the  part  of  the  plaintiff  it  was  contended  that  the  defendant  had  never 
objected  to  the  notice,  or  to  take  the  cotton  on  the  ground  of  the  deficiency  in  quantity, 
and  that  he  had  agreed  to  take  or  assented  to  take  the  smaller  quantity. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  cotton  was  merchantable ; 
also  whether  the  defendant  agreed  to  take,  or  assented  to  take,  the  smaller  quantity. 
The  jury  answered  both  questions  in  the  affirmative,  and  the  learned  Judge  directed 
a  verdict  to  be  entered  for  the  plaintiff,  on  the  count  for  goods  bargained  and  sold, 
for  28521.  4s.,  being  the  invoice  price  of  the  420  piculs,  with  the  deduction  of  the 
allowance,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  on  the  special  count  only,  to 
reduce  the  damages  to  8451.  2s.,  being  the  difference  between  the  contract  price  and 
the  price  on  the  24th  October,  the  date  of  the  letter  written  to  the  defendant  by  the 
plaintiffs  attorney ;  or  to  nominal  damages  if  the  damages  were  to  be  estimated  by 
the  market  price  at  any  other  time. 

Brett,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against  which 

Edward  James  and  Crompton  shewed  cause.  When  the  cotton  was  weighed  the 
property  in  it  passed  to  the  defendant,  and  the  plaintiff  was  entitled  to  maintain  an 
action  for  goods  bargained  and  sold.  The  contract  being  for  cotton  "guaranteed 
fair,"  if  it  does  not  correspond  with  the  sample  the  purchaser  may  reject  it,  but  if 
it  is  "  fair,"  he  is  bound  to  take  all  that  can  be  made  merchantable.  The  defendant 
considered  himself  bound  to  accept  the  cotton,  for  he  required  the  referees  to  deter- 
mine what  allowance  should  be  made  to  him,  which  was  done,  and  the  invoice  altered 
accordingly.  The  only  question  is,  whether  the  contract  [758]  being  for  an  entire 
quantity,  viz.,  500  piculs,  the  plaintiff  can  recover  in  respect  of  the  delivery  of  less 
than  that  quantity,  there  being  no  new  contract  to  accept  420  piculs.  But  the  plaintiff 
has  done  all  that  was  necessary  to  vest  the  property  in  the  420  piculs  in  the  defen- 
dant, and  the  jury  have  found  that  he  agreed  to  accept  them;  therefore  he  is  liable 
to  pay  the  contract  price.  Suppose  the  420  piculs  had  been  delivered  into  the  ware- 
house of  the  defendant,  and  he  had  accepted  them  and  dealt  with  them  as  his  own, 
could  he  afterwards  refuse  to  pay  the  price  because  the  remaining  80  had  not  been 
delivered  1  [Martin,  B.  If  a  man  agrees  to  sell  100  quarters  of  wheat,  and  afterwards 
finds  that  he  possesses  only  80,  which  the  buyer  consents  to  accept,  that  is  not  a  new 
contract,  but  a  waiver  of  the  delivery  of  the  remainder ;  and  no  action  could  be 
maintained  by  the  vendee  against  the  vendor  for  not  delivering  the  whole  quantity 
of  100  quarters.] 

The  Court  then  called  on 

Brett  and  Arthur  Peel  to  support  the  rule.  The  contract  was  for  the  sale  of  an 
entire  quantity  of  500  piculs  of  cotton,  and  the  plaintiff  had  the  whole  of  June  and 
July  to  deliver  them,  and  the  defendant  had  the  same  time  to  accept  them.      Then 
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the  question  is,  whether  the  plaintiff  was  ready  in  the  whole  of  June  or  July  to 
deliver  500  piculs  of  cotton.  [Martin,  B.  He  was  not.]  By  the  terms  of  the  con- 
tract the  defendant  was  not  bound  to  accept  less  than  that  quantity.  But  then  it  is 
said  that  the  defendant  agreed  to  accept  420  only,  and  the  jury  have  found  that  he 
did  ;  but  the  plaintiff  cannot  recover  on  such  an  agreement.  [Martin,  B.  The 
question  left  to  the  jury  was  whether  the  defendant  accepted  the  smaller  quantity.] 
If  he  did,  that  is  a  new  contract,  and,  not  being  in  writing,  is  void  by  the  17th  section 
of  the  Statute  of  Frauds.  The  plaintiff  was  never  [759]  in  a  position  to  pass  the 
property  in  the  cotton,  or  ready  to  deliver  any  part  of  it.  The  defendant  could  not 
be  guilty  of  any  breach  of  contract  during  all  July,  because  the  plaintiff,  during  that 
time,  never  had  anj'  property  in  the  cotton.  He  agreed  to  purchase  of  Messrs. 
Whittaker  190  bales,  but  no  property  in  any  specific  cotton  passed  from  him  to  the 
defendant,  and  the  delivery  order  was  cancelled.  [Martin,  B.  The  defendant  had 
an  opportunity  of  seeing  the  cotton  weighed.]  How  can  it  be  said  that  the  defendant 
has  accepted  goods  from  the  plaintiff  when  the  latter  was  never  in  a  situation  to 
deliver  them  ?  [Martin,  B.  Upon  the  evidence  there  seems  to  me  a  valid  bargain 
and  sale,  if  not  a  sale  and  delivery.  Pollock,  C.  B.  The  property  in  the  cotton 
which  was  weighed  passed  to  the  defendant.]  The  17th  section  of  the  Statute  of 
Frauds  requires  not  only  an  acceptance,  but  an  actual  receipt  of  the  goods,  and  how 
can  there  have  been  a  receipt  when  the  plaintiff  was  unable  to  give  either  an  actual 
or  a  constructive  delivery  ?  If  the  property  in  the  420  piculs  did  not  pass  to  the 
defendant,  the  plaintiff  can  only  sue  for  the  refusal  to  accept,  in  which  case  he  will 
merely  be  entitled  to  recover  the  difference  between  the  invoice  price  and  the  market 
price  on  the  day  when  the  breach  of  contract  occurred. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  The 
learned  Judge  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict 
for  nominal  damages,  or  to  reduce  the  verdict  to  8451.  2s.  With  respect  to  the  first 
branch  of  the  rule,  the  jury  have  found  that  the  defendant  accepted  the  lesser  quantity 
mentioned  in  the  invoice,  and  in  my  opinion  there  was  evidence  to  support  their 
finding.  As  to  the  amount  of  damages,  on  which  point  the  learned  Judge  reserved 
two  questions  for  [760]  the  consideration  of  this  Court,  I  do  not  think  that  we  are 
called  upon  to  disturb  the  verdict.  The  main  point  argued  on  behalf  of  the  defendant 
was  whether  there  was  evidence  from  which  the  jury  could  properly  find  that  there 
was  an  acceptance  of  the  lesser  quantity,  and  if  so,  the  plaintiff'  is  entitled  to  recover 
on  the  count  for  goods  bargained  and  sold.  I  think  that  there  was  evidence,  and 
therefore  the  rule  will  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  case,  when  understood  is  clear.  So 
far  from  our  judgment  being  at  variance  with  the  opinion  of  my  brother  Mellor,  it  is 
in  complete  accordance  with  it.  He  told  the  jury  that  if  they  found  that  the  defen- 
dant accepted  the  lesser  quantity,  the  plaintiff  was  entitled  to  recover  the  invoice 
price,  and  I  am  of  opinion  that  he  is  so  entitled. 

On  the  14th  of  April,  1864,  the  plaintiff  agreed  to  sell  to  the  defendant  500  piculs 
of  China  cotton,  at  17d.  per  lb.,  June  or  July  delivery,  1864,  guaranteed  fair.  The 
contract  contained  the  ordinary  stipulation  in  all  these  Liverpool  cotton  contracts, 
that  in  case  of  dispute  the  matter  should  be  referred  to  two  respectable  brokers  for 
settlement.  It  appears  that  when  the  contract  was  made  the  plaintiff  had  not  the 
cotton,  but  on  the  24th  of  June  he  purchased  from  persons  trading  under  the  style 
of  Whittaker  &  Co.  190  bales,  which  was  in  reality  420  piculs;  and  on  the  27th  of 
June  he  received  from  Messrs.  Whittaker  a  delivery  order.  Now,  a  delivery  order 
is  familiar  to  most  persons :  it  is  an  order  from  the  vendor  to  the  warehouseman  to 
deliver  the  goods  to  the  vendee.  According  to  the  evidence  of  the  principal  officer 
the  delivery  order  was  lodged  at  the  docks  somewhere  about  that  time.  The  next 
step  was  for  the  plaintiff  to  obtain  from  Messrs.  Whittaker  [761]  a  sampling  order, 
and  forward  it  to  the  defendant,  and  that  was  done.  The  next  st«p  was  the  weighing, 
and  in  the  invoice  the  weight  of  each  bale  was  separately  put  down.  This  invoice 
was  sent  in  the  ordinary  course.  But  some  objection  was  made  to  the  quality  of  the 
cotton,  and  thereupon  the  defendant  gave  the  ordinary  notice  to  act  upon  the  second 
condition  in  the  contract :  "  In  case  of  dispute  arising  out  of  this  contract,  the  matter 
to  be  referred  to  two  respectable  brokers  for  settlement,  who  shall  decide  as  to  quality 
and  the  allowance."  The  two  brokers  accordingly  met,  and  decided  that  an  allowance 
should  be  made  of  one-eighth  of  a  penny  per  lb.     Thereupon  the  invoice  was  sent  back 
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by  the  defendant,  and  a  deduction  was  made  from  the  original  price,  making  a  net 
sum  of  28521.  4s.  Afterwards  the  invoice  was  sent  back  to  the  defendant,  who  never 
made  the  slightest  objection  to  it.  On  the  27th  of  July  the  plaintiff  put  the  stop-order 
on  the  cotton,  and  if  the  defendant,  or  Messrs.  Currie,  his  vendees,  had  insisted  on 
the  delivery  of  the  goods  after  the  stop-order  was  put  on,  and  had  failed  to  obtain 
them,  a  different  question  might  have  arisen ;  but  that  was  not  done.  The  defendant 
seems  to  have  determined  not  to  take  the  cotton,  and  it  remained  at  the  docks.  On 
the  1st  of  December  the  stop-order  was  taken  off,  but  no  attempt  was  ever  made  by 
the  defendant,  or  his  vendees,  to  obtain  possession  of  it.  The  questions  which  the 
Judge  left  to  the  jury  had  reference  to  the  state  of  things  when  the  invoice  was 
altered;  and  in  my  judgment  when  the  goods  were  weighed,  the  price  ascertained, 
and  the  invoice  sent  in,  corrected  in  accordance  with  the  decision  of  the  referees,  there 
was  evidence  for  the  jury  that  the  property  in  the  cotton  ceased  to  be  in  the  plaintiff, 
and  passed  to  the  defendant ;  and,  if  so,  the  plaintiff  is  entitled  to  maintain  an  action 
for  goods  bargained  and  sold. 

[762]  It  is  argued  that  no  action  can  be  maintained,  because  the  contract  was  for 
the  sale  of  500  piculs,  not  420.  If  the  defendant  had  always  stood  upon  that,  it 
would  have  been  unanswerable.  I  apprehend  that  no  action  could  be  maintained  on 
the  contract,  because  the  plaintiff  was  never  in  a  situation  to  deliver  500  piculs  of 
cotton ;  but  when  the  420  piculs  were  weighed  and  accepted  the  property  in  them 
passed  as  much  as  if  the  whole  500  had  been  weighed.  The  contract  being  for  500 
piculs,  the  defendant  might  have  refused  to  accept  any  less  quantity,  but  when  he 
assented  to  take  a  portion  only,  in  my  opinion  there  was  no  new  contract  which 
required  a  note  in  writing  to  satisfy  the  Statute  of  Frauds.  The  Judge  left  it  to  the 
jury  to  say,  not  only  whether  the  cotton  was  merchantable,  but  also  whether  the 
defendant  accepted  it,  and  they  answered  both  questions  in  the  affirmative.  It  seems 
to  me  that  everything  was  done  which  was  necessary  to  pass  the  property  in  these 
420  piculs  to  the  defendant,  and  the  jury  having  found  thathe  actually  accepted  them, 
the  plaintiff  is  entitled  to  recover  the  price,  and  the  rule  must  be  discharged. 

liule  discharged. 


[763]  Kempson  v.  Boyle.  May  9,  10,  1865. — The  defendants,  metal  brokers 
employed  by  B.  &  Co.,  purchased  for  them  of  N.  &  Co.,  a  quantity  of  pig-iron 
The  defendants  signed  bought  and  sold  notes,  which  only  differed  in  these 
particulars,  that  the  bought  note  contained  the  terms  "  Deposit  5s.  per  ton ; 
Brokerage  0  per  cent. ; "  and  the  sold  note  contained  the  terms  "  Deposit "  (blank) ; 
"  Brokerage  |  per  cent."  Held,  that  parol  evidence  was  admissible  to  shew  that 
the  terms  as  to  deposit  and  brokerage  were,  in  fact,  merely  memoranda  of  the 
terms  on  which  the  defendants  were  employed  as  brokers  by  the  buyer  and  seller, 
and  that,  when  so  explained,  the  bought  and  sold  notes  contained  no  material 
variance. 

[S.  C.  34  L.  J.  Ex.  191 ;  11  Jur.  (N.  S.)  832 ;  14  W.  R.  15.] 

Declaration  (so  far  as  material)  for  money  had  and  received  by  the  defendants  for 
the  use  of  the  plaintiffs  as  assignees  of  Alfred  Barker  and  Anne  Maria  Barker, 
bankrupts. 

Pleas.     First :  Never  indebted.     Third,  Set-off.     Issues  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  Warwickshire  Spring  Assizes,  1865,  the 
following  facts  appeared : — The  defendants  carried  on  business  under  the  name  of 
Pelly,  Boyle  &  Co.,  as  metal  brokers,  in  London,  and  the  bankrupts  (Alfred  Barker 
and  Anne  Maria  Barker)  under  the  names  of  E.  Barker  &  Son,  as  metal  dealers  in 
Birmingham.  Prior  to  December,  1863,  the  defendants  had  been  engaged  in  several 
transactions  with  the  bankrupts  both  in  the  purchase  of  copper  as  their  brokers,  and 
in  making  advances  to  them  on  copper  which  the  bankrupts  deposited  with  the  defen- 
dants. With  a  view  of  protecting  themselves  against  a  fall  in  the  market,  the 
defendants  had  in  each  of  the  purchase  transactions  taken  from  the  bankrupts  a  deposit 
of  10  per  cent,  on  the  purchase  money,  and  in  each  of  the  advance  transactions  had 
reserved  a  similar  margin  between  the  amount  of  the  advance  and  the  value  of  the 
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copper  in  respect  of  which  the  advance  was  made.  As  a  further  protection,  the 
defendants  had  stipulated  in  each  transaction  that,  in  the  event  of  copper  falling  in 
the  market,  the  margin  of  10  per  cent,  should  be  kept  up.  In  December,  [764]  1863, 
negociations  took  place  between  the  bankrupts  and  the  defendants  with  the  view  to 
the  purchase  of  iron  by  the  bankrupts  through  the  defendants  as  brokers,  and 
ultimately  on  the  31st  of  December,  1863,  Alfred  Barker,  who  transacted  the  business 
of  his  firm,  called  at  the  defendants'  office,  and  proposed  to  make  a  purchase  of  iron 
through  the  defendants.  The  defendants,  before  assenting  to  this  proposal,  made  a 
requisition  that  a  deposit  of  5s.  per  ton  should  be  paid  down  in  cash,  but  to  this  pro- 
posal Alfred  Barker  objected  though  willing  to  give  the  acceptance  of  his  firm  for  the 
amount  of  the  deposit.  The  evidence  as  to  the  subsequent  conversation  was  contra- 
dictory. According  to  the  defendants'  version  (which  the  jury  by  their  verdict 
adopted)  the  defendants  proposed  that  as  they  had  a  margin  on  the  copper  transactions 
they  should  look  to  that  to  cover  any  loss  that  might  arise  on  the  iron.  To  this 
proposal  Alfred  Barker  agreed,  and  accordingly  directed  the  defendants  to  buy  on 
account  of  his  firm  at  the  then  market  price  (70s.  6d.  per  ton)  5000  tons,  and  to 
watch  the  market  with  the  view  to  the  purchase  of  another  5000.  At  this  interview 
(according  to  the  defendants'  evidence)  it  was  further  agreed  that  the  bankrupts 
should  give  their  acceptance  for  the  amount  of  the  deposit,  if  copper  fell  in  the  market, 
or  the  defendants  were  in  want  of  a  bill.  Copper  did  not  fall,  and  no  bill  was  ever 
given. 

The  defendants,  at  the  time  of  the  above  mentioned  interview,  had  5000  tons  of 
iron  for  sale  belonging  to  Messrs.  Newby  &  Co.,  and  on  the  same  day  (31st  of 
December)  they  forwarded  to  Messrs.  Newby  &  Co.  a  note  in  the  following  terms : — 

"  All  Hallows  Chambers,  Lombard  Street,  London, 
"31st  December,  1863. 

"Sold  for  account  of  Messrs.  Newby  &  Co.,  to  our  prin-[765]-cipals,  storekeeper's 
warrants  for  5000  tons  (five  thousand)  of  Scotch  pig-iron  m/n  g.  m.  b.  f.  o.  b.(a) 
Glasgow  at  70/6  per  ton,  net  cash,  in  Glasgow,  on  12th  March,  1864,  or  before,  in 
buyer's  option,  on  7  days'  notice  being  given  against  said  documents. 

"Pelly,  Boyle  &  Co. 

"  Prompt  as  above. 

"  Deposit. 

"  Discount  0. 

"  Brokerage  |  per  cent." 

No  stipulation  had  been  made  by  Messrs.  Newby  &  Co.  for  payment  of  a  deposit 
to  them,  nor  was  any  deposit  ever  paid  them  by  the  defendants.  The  same  day  (31st 
of  December)  the  defendants  forwarded  to  the  bankrupts'  firm  in  Birmingham  a  note 
in  the  following  terms : — 

"  All  Hallows  Chambers,  Lombard  Street,  London. 
"31st  December,  1863. 

"Bought  for  account  of  Messrs.  E.  Barker  &  Son,  from  our  principals,  storekeeper's 
warrants  for  5000  tons  (five  thousand)  of  Scotch  pig-iron,  m/n,  g.  m.  b.,  f.  o.  b. 
Glasgow  at  70/6  per  ton,  net  cash  in  Glasgow  on  12th  March,  1864,  or  before  in 
buyer's  option  on  7  days'  notice  being  given  against  said  documents. 

"  Prompt  as  above. 

"Deposit  5/  per  ton  by  buyer's  acceptance,  payable  12th  March. 

"  Discount  0. 

"  Brokerage  0  per  cent.  "  Pelly,  Boyle  &  Co., 

"Sworn  Metal  Brokers." 

It  was  proved  that,  by  the  practice  of  the  metal  market,  brokerage  is  payable  by 
the  seller,  and  not  by  the  buyer ;  [766]  and  that  when  (as  is  the  usual  practice)  a 
broker  purchases  or  sells  without  disclosing  his  principal,  he  is  himself  liable  to  be 
looked  to,  as  the  case  is,  as  purchaser  or  seller. 

On  the  1  St  of  January,  1 864,  a  letter  of  which  (so  far  as  material)  the  following 
is  a  copy,  was  sent  by  the  bankrupts  to  the  defendants : — 

(a)  Mixed  numbers,  good  merchantable  brand,  free  on  lx)ai"d. 
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"Messrs.  Pelly,  Boyle  &  Co.  "Birmingham,  Jan.  1st,  1864. 

"Dear  Sirs, — Yours  to  hand,  and  also  telegram.  Iron  contract  for  5000  all  in 
order,  &c.— Yours,  &c.,  "Edward  Barker  &  Son." 

Shortly  afterwards,  and  before  the  26th  of  February,  1864,  the  other  5000  tons, 
mentioned  in  the  conversation  of  the  31st  of  December,  were  bought  by  the  defen- 
dants, by  order  of  the  bankrupts'  firm,  and,  as  in  the  first  contract,  without  disclosing 
their  principals  to  the  sellers.  The  bought  and  sold  notes,  evidencing  the  last 
mentioned  transaction,  corresponded  with  one  another,  neither  document  containing 
any  stipulation  for  the  payment  of  a  deposit.  In  consequence  of  the  fall  in  the  iron 
market  the  bankrupts  (Alfred  Barker  and  Anne  Maria  Barker),  on  the  26th  of 
February,  1864,  petitioned  the  Court  of  Bankruptcy  for  an  adjudication,  and  were 
on  the  same  day  adjudged  bankrupts. 

After  the  bankruptcy,  the  iron  market  continuing  to  fall  until  the  day  for  com- 
pleting under  the  above  mentioned  iron  contracts,  the  defendants  paid  the  deficiencies 
in  respect  thereof,  and  to  indemnify  themselves  sold  the  copper  in  their  hands  belong- 
ing to  the  bankrupts ;  but  such  proceeds  were  not  sufficient  to  cover  the  defendants' 
losses  in  respect  of  the  iron.  The  plaintiffs,  by  their  particulars,  gave  credit  to  the 
defendants  for  all  payments  and  advances  [767]  in  the  above  mentioned  copper  trans- 
actions, but  claimed  to  recover  the  residue  of  the  proceeds  of  the  copper  sales,  after 
deducting  the  amount  of  such  last  mentioned  payments  and  advances.  The  defen- 
dants, on  the  other  hand,  claimed  to  apply  that  residue  in  liquidation  of  the  losses 
which  they  had  sustained  on  the  bankrupt's  iron  contracts. 

The  learned  Judge  left  to  the  jury  the  question  whether  any  agreement  was 
entered  into  between  the  bankrupts  and  the  defendants  that  the  copper  should  stand 
as  a  pledge  for  the  loss  on  the  iron ;  and,  if  so,  whether  to  the  extent  of  5s.  per  ton, 
or  to  cover  the  whole  deficiency  on  the  iron.  The  jury  found  that  an  agreement  was 
entered  into  to  cover  the  whole  deficiency.  The  Judge  thereupon  directed  a  verdict 
to  be  entered  for  the  defendants,  with  leave  for  the  plaintiffs  to  move  to  enter  the 
verdict  for  them  for  28551.  (the  amount  of  loss  on  the  first  iron  contract). 

Macaulay,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  there  was  no  binding  contract  as  to  the  iron  bought  on  the  31st  of 
December,  citing  Townend  v.  Drakefoi'd  (1  C.  &  K.  20);  against  which 

Lush,  Hayes,  Serjt.,  and  Beasley  shewed  cause. (J)  The  action  is  brought  by  the 
plaintiffs,  as  assignees  of  the  bankrupts,  to  recover  a  surplus  in  the  hands  of  the 
defendants  arising  out  of  transactions  in  copper  between  the  bankrupts  and  the 
defendants.  The  defendants  claim,  under  special  agreement  with  the  bankrupts,  to 
apply  that  surplus  in  liquidation  of  losses  which,  as  brokers,  they  have  sustained  by 
purchasing  iron  for  the  bankrupts  in  their  own  names.  The  plaintiffs  do  not  deny 
this  claim  so  far  as  it  relates  to  [768]  the  liquidation  of  losses  on  valid  iron  contracts. 
But  as  to  the  first  transaction  in  iron  they  assert  that  no  valid  contract  was  ever 
made ;  consequently  that  the  payment  made  by  the  defendants  under  that  contract 
was  a  voluntary  payment.  And  in  support  of  this  view  they  rely  on  what  they 
allege  to  be  a  material  variance  between  the  bought  and  sold  notes.  But  in  truth 
there  is  no  such  variance.  The  alleged  variance  consists  in  the  entries  of  the  broker's 
charges  for  brokerage,  and  of  the  broker's  stipulation  for  a  deposit.  With  the  stipula- 
tion for  a  deposit  the  seller  has  no  concern.  That  stipulation  is  as  much  a  mere 
broker's  memorandum  as  the  charge  for  brokerage.  [Bramwell,  B.  There  exists 
this  difference,  that  while  the  charge  for  brokerage  cannot,  the  stipulation  for  a 
deposit  may,  form  part  of  the  bargain  between  the  buyer  and  the  seller.]  The  parol 
evidence  shews  that  is  not  the  case,  and  for  that  purpose  parol  evidence  was  admis- 
sible. The  bought  and  sold  notes  are  not  the  contract,  but  merely  memoranda  of  it, 
with  the  additional  statement  by  the  broker  of  his  own  charges.  The  contract  is 
by  parol ;  the  bought  and  sold  notes  are  the  account  of  the  contract  which  the  broker 
renders  to  his  principals.  The  Statute  of  Frauds  is  satisfied  by  the  sold  note,  which 
correctly  describes  the  terras  of  the  contract.  Suppose  the  seller  had  brought  an 
action  either  against  the  broker  or  against  the  buyer,  relying  on  the  sold  note,  would 
the  production  of  the  bought  note  have  been  an  answer  to  the  action  1  Bold  v.  Eayner 
(1  M.  &  W.  343)  and  Rogers  v.  Hadley  (2  H.  &  C.  227)  are  authorities  for  the  admis- 

(&)  May  9.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Pigott,  B. 
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sibility  of  parol  evidence  to  shew  what  really  was  the  contract.  In  Rogers  v.  Hadley 
(2  H.  &  C.  227)  the  contract  declared  on  was  evidenced  by  bought  and  sold  notes, 
signed  by  the  parties,  and  parol  evidence  was  admitted  to  shew  that  the  real  contract 
between  the  parties  differed  from  [769]  that  disclosed  by  the  note.  Wilde,  B.,  there 
said :  "  A  document  in  the  form  of  a  *  bought  and  sold  note '  signed  by  the  parties 
is  not  necessarily  a  contract.  It  is  always  competent  for  the  parties  to  adduce 
evidence  of  the  circumstances  under  which  the  document  was  written.  In  order  to 
establish  a  written  contract  it  is  necessary  to  prove,  not  merely  that  a  certain  paper 
bears  the  signatures  of  the  parties,  but  that,  in  so  signing,  they  made  a  contract." 
The  case  of  Townend  v.  Drakeford  (1  C.  &  K.  20),  which  was  cited  in  moving  for 
the  rule,  is  distinguishable,  since  in  that  case  the  stipulation  as  to  deposit  was  for 
the  seller.  Humfrey  v.  Dale  (7  E.  &  B.  266 ;  and  on  appeal,  E.  B.  &  E.  1004) 
is  an  authority  that  the  payment  made  by  the  defendants  under  this  contract 
was  not  a  voluntary  payment.  Sievewright  v.  Archibald  (17  Q.  B.  103)  was  also 
referred  to. 

Field  (Macaulay  and  Wills  with  him)  argued  in  support  of  the  rule  (May  10). 
There  was  no  valid  contract  for  the  sale  of  the  iron,  inasmuch  as  there  was  a  material 
variance  between  the  bought  and  sold  notes.  The  test  is,  could  the  bankrupts  have 
sued  Messrs.  Newby  &  Co.  for  not  delivering  the  iron?  It  is  submitted  that  they 
could  not,  for  there  was  no  note  or  memorandum  in  writing  of  the  bargain  within 
the  meaning  of  the  17th  section  of  the  Statute  of  Frauds.  [Martin,  B.  After  what 
was  said  by  Wilde,  B.,  in  his  judgment  in  Rogers  v.  Hadley  (2  H.  &  C.  227,  255),  and 
which  was  cited  on  the  argument  for  the  defendants  (supra),  it  is  impossible  to  say 
that  evidence  is  not  admissible  to  explain  the  bought  and  sold  notes.  The  trans- 
action, in  substance,  is  this :  the  bankrupts  wish  to  buy,  and  Messrs.  Newby  wish  to 
sell,  a  quantity  of  iron,  and  they  employ  the  defendants,  [770]  as  brokers,  to  make  a 
contract  for  the  purchase  and  sale  of  the  iron.  The  bankrupts  agree  to  give  the 
.defendants  security  for  a  deposit  of  5s.  per  ton,  and  the  brokerage,  which  is  payable 
by  the  seller,  is  \  per  cent.  The  defendants  thereupon  insert  in  the  bought  note 
"  deposit  5s.  per  ton,"  and  in  the  sold  note  "  brokerage  ^  per  cent."  These  statements 
are  no  part  of  the  contract,  but  only  memoranda  of  the  terms  upon  which  the  buyer 
and  seller  employed  the  defendants  as  brokers.]  In  Tovmend  v.  Drakeford  (1  Car. 
&  K.  20)  the  bought  note  had  "  brokerage  1|  per  cent,  deposit  15  per  cent,"  and  the 
sold  note  "  brokerage  ^  per  cent."  and  Lord  Denman  ruled  that  the  bought  and  sold 
notes  differed  in  a  material  particular. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged. 
The  statements  in  the  bought  and  sold  notes  as  to  "  deposit "  and  "  brokerage  "  are  no 
part  of  the  contract,  but  memoranda  which  are  capable  of  explanation  by  extrinsic 
evidence ;  and  the  moment  the  notes  are  read  with  the  intention  of  understanding 
them  as  explained  by  the  evidence,  it  is  clear  what  the  parties  meant. 

Martin,  B.  I  am  of  the  same  opinion.  Considering  what  is  the  nature  of  a 
bought  and  sold  note,  I  think  that  the  judgment  of  Wilde,  B.,  in  Rodgers  v.  Hadley, 
which  has  been  cited,  is  quite  correct,  and  that  evidence  was  admissible  to  explain  the 
circumstances  under  which  the  documents  were  written. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  there  is  a 
difference  in  any  material  point  between  the  bought  and  sold  notes.  If  they  are  read 
in  connection  with  the  evidence,  it  is  clear  there  is  not. 

Rule  discharged.  (6) 


[771]  Webber  v.  The  Great  Western  Railway  Company.  April  29,  1865. — 
The  plaintiff  delivered  to  P.  at  Worcester  a  package  addressed  to  him  to  be 
carried  from  Worcester  to  Chester.  P.  (who  acted  as  agent  for  receiving  goods 
both  of  the  Great  Western  Railway  Company  and  London  and  North  Western 
Railway  Company)  wrote  under  the  address,  "  Y'\k  Stafford,"  and  delivered  the 
package  to  the  Great  Western  Railway  Company,  who  carried  it  on  their  line  to 
Stafford,  from  whence  it  was  carried  in  the  defendants'  waggons  on  the  line  of 
the  London  and  North  Western   Railway  to  Chester.     Held,  that  there   was 

(6)  Bramwell  B.,  had  left  the  Court. 
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evidence  of  a  contract  with  the  Great  Western  Railway  Company  to  carry  the 
whole  distance  from  Worcester  to  Chester,  and  therefore  they  were  liable  for 
damage  to  the  contents  of  the  package  during  the  journey. 

[S.  C.  11  L.  T.  498  :  affirmed  1866,  4  H.  &  C.  582;  34  L.  J.  Ex.  170; 
13  W.  R.  755;  12  L.  T.  498.] 

The  declaration  (so  far  as  material)  stated  that  the  plaintiff,  at  Worcester,  caused 
to  be  delivered  to  the  defendants  certain  goods,  &c.,  of  the  plaintiff,  to  be  carried  by 
the  defendants  from  Worcester  to  Chester,  and  there  to  be  delivered  by  the  defen- 
dants for  the  plaintiff  for  reward  to  the  defendants.  Breach :  that  through  the 
neglect  of  the  defendants  the  goods  were  damaged. 

Plea  (inter  alia).  That  the  plaintiff  did  not  cause  the  said  goods  to  be  delivered, 
nor  did  the  defendants  receive  the  same  upon  the  terms  and  for  the  purposes  alleged. 
Issue  thereon. 

At  the  trial,  before  Blackburn,  J.,  at  the  Chester  Spring  Assizes,  1865,  it  appeared 
that  in  March,  1864,  the  plaintiff  bought  of  a  clock  manufacturer  at  Worcester  a 
skeleton  clock,  and  directed  him  to  forward  it  to  Chester,  where  the  plaintiff  resided. 
The  clock  was  packed,  with  the  plaintiff's  address  upon  it,  and  delivered  at  Worcester 
to  Pickford  &  Co.,  who  acted  as  agents  of  the  defendants  for  receiving  goods,  and 
were  paid  by  them  for  the  collection  and  cartage.  Pickford  &  Co.  delivered  the  clock, 
with  other  goods  collected  by  them  in  Worcester,  at  the  defendants'  station,  when  a 
clerk  signed  a  printed  form  of  the  goods  so  collected,  called  a  "Tommy  note,"  and 
upon  which  was  written  as  to  this  clock  "via  Stafford."  The  clerk  forwarded  to 
Chester  an  invoice  of  the  clock,  upon  which  was  also  written  "  via  Stafford."  The 
defendants  carried  the  clock  on  the  West  Midland  Railway  of  which  they  were 
lessees,  to  Stafford,  from  whence  it  was  carried  in  the  defendants'  waggons  on  the 
London  and  North  Western  Railway  to  Chester.  Pickford  &  Co.  were  also  agents 
for  the  London  and  North  Western  Railway  Company.  On  the  arrival  of  the  [772] 
clock  at  Chester  it  was  found  to  be  damaged,  but  it  did  not  appear  at  what  part  of 
the  journey  the  damage  had  taken  place. 

It  was  submitted,  on  behalf  of  the  defendants,  that  the  contract  was  with  Pickford 
&  Co.,  and  that  there  was  no  evidence  for  the  jury  that  the  defendants  were  liable. 

The  learned  Judge  told  the  jury,  one  question  was,  did  the  defendants  contract 
with  the  plaintiff  to  convey  the  goods  from  Worcester  to  Chester?  If  Pickford  & 
Co.  were  agents  for  the  customer  to  contract  with  the  Great  Western  Railway 
Company,  and  did  so  contract,  the  plaintiff  was  right.  But  if  Pickford  &  Co.  were 
agents  for  the  London  and  North  Western  Railway  Company,  and  as  such  accepted 
the  goods  from  the  customer  for  them,  the  plaintiff  should  sue  either  Pickford  &  Co. 
or  the  London  and  North  Western  Railway  Company.  The  jury  found  a  verdict  for 
the  plaintiff,  with  51.  damages,  and  leave  was  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them  if  the  Court  should  be  of  opinion  that  there  was  no  evidence 
on  which  the  jury  ought  to  have  found  that  the  defendants  were  liable. 

Grove,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against  which 

Mclntyre  shewed  cause.  The  contract  was  with  the  Great  Western  Railway 
Company  to  carry  the  clock  from  Worcester  to  Chester,  and  the  London  and  North 
Western  Railway  Company  merely  acted  as  their  agents  in  carrying  the  clock 
from  Stafford  to  Chester.  The  direction  to  carry  it  "  via  Stafford  "  did  not  create  a 
contract  with  the  London  and  North  Western  Railway  Company.  [Bramwell,  B. 
The  question  is  whether  there  was  evidence  for  the  jury  of  a  contract  by  the  Great 
Western  Railway  Company  to  carry  the  whole  distance  from  Worcester  to  Chester.] 
The  words  "  via  Stafford,"  on  the  receipt  note"  and  invoice,  merely  indicated  the  route 
by  which  the  clock  would  go.  The  defendants  might  have  said,  "  we  will  only  carry 
the  [773]  clock  to  Stafford  and  there  hand  it  over  to  the  London  and  North  Western 
Railway  Company."  [Bramwell,  B.  Suppose  a  person  delivered  to  a  carrier  at  Brent- 
ford a  parcel  directed  to  a  person  in  Calcutta  "  per  ship  '  Asia ' ; "  and  the  carrier 
delivered  it  to  the  ship's  agent  in  London,  would  the  carrier  be  liable  for  its  loss  ?] 
Muschamp  v.  The  Lancaster,  (&c.,  Railway  Company  (8  M.  &  W.  421)  establishes  this 
principle,  that  where  a  railway  Company  undertakes  to  carry  goods  to  a  distant  place 
over  the  lines  of  other  Companies  beyond  their  own,  that  is  prim^  facie  one  contract 
to  carry  the  whole  distance,  and,  they  are  liable  for  the  loss  of  the  goods  during 
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any  part  of  the  journey.  That  principle  was  recognized  and  adopted  in  Scothorn  v. 
I'he  South  Staffwdshire  Railway  Company  (8  Exch.  341).  [Martin,  B.  The  decision  of 
the  House  of  Loi-ds  in  The  Bristol  and  Exeter  Railway  Company  v.  Collins  (7  H.  L.  Cas. 
194)  is  conclusive  of  this  case.] 

Grove  (Horatio  Lloyd  with  hira),  in  support  of  the  rule.  Pickford  &  Co.  were 
the  agents  not  of  the  defendants,  but  of  the  London  and  North  Western  Railway 
Company,  and  had  a  direct  interest  in  sending  goods  by  that  Company.  The  contract 
of  the  defendants  was  to  carry  the  clock  to  Stafford  and  there  deliver  it  to  the 
London  and  North  Western  Railway  Company.  [Bramwell,  B.  Suppose  a  parcel 
was  delivered  to  the  South  Western  Railway  at  Reading  addressed  to  a  person  at 
Dover,  "  per  London,  Chatham  and  Dover  Railway,"  which  Company  would  have 
been  liable  if  it  was  lost*?]  The  South  Western  Railway  Company  would  have  per- 
formed their  contract  when  they  delivered  the  goods  to  the  London,  Chatham  and 
Dover  Railway.  There  was  no  proof  of  a  contract  by  the  plaintiflf  with  the  defendants. 
The  plaintiffs  contract  [774]  was  with  Pickford  &  Co.,  who  contracted  with  the 
defendants.  Miischamp  v.  The  Lancaster,  &c.,  Railway  Company  (8  M.  &  W.  421)  only 
decided  that  where  nothing  is  said  about  the  route,  there  is  primi,  facie  one  contract 
to  carry  the  whole  distance. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — The  question  in  this  case  was,  whether  the  Great 
Western  Railway  Company  were  liable  to  the  plaintiff  for  damage  done  to  his  clock 
during  the  transit  from  Worcester  to  Chester.  I  am  of  opinion  with  the  rest  of  the 
Court  that  there  was  evidence  for  the  jury  of  one  contract  only  and  not  two  contracts. 
The  jury  have  so  found,  and  we  think  there  was  evidence  to  warrant  their  finding. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 


Fletcher  v.  Rylands  and  Horrocks.  May  3,  4,  5,  1865. — The  defendant  made 
a  reservoir  for  water  on  his  land,  and  in  the  selection  of  the  site  and  the  planning 
and  construction  of  the  reservoir  employed  a  competent  engineeer  and  competent 
contractors.  In  excavating  the  bed  of  the  reservoir  five  old  shafts  were  met 
with,  running  vertically  downwards  to  old  coal  workings  under  the  site  of  the 
reservoir,  and  communicating  with  the  plaintiffs  colliery  by  means  of  other  old 
coal  workings  under  intervening  lands.  These  shafts  were  filled  with  soil  of  the 
same  kind  as  that  which  immediately  surrounded  them,  and  it  was  not  known 
to  or  suspected  by  the  defendant,  or  the  persons  employed  by  him  in  planning 
or  constructing  the  reservoir,  that  they  were  shafts  which  had  been  made  for  the 
purpose  of  getting  coal  under  the  land  beneath  the  reservoir,  or  that  they  led 
down  to  coal  workings  under  its  site.  When  the  reservoir  was  completed,  and 
partially  filled  with  water,  one  of  these  shafts  burst  downwards,  in  consequence 
of  which  the  water  flowed  into  the  old  workings  underneath  the  reservoir,  and 
by  means  of  the  underground  communications,  into  the  plaintiff's  colliery,  and 
flooded  it.  There  was  no  personal  negligence  or  default  on  the  part  of  the 
defendant,  but  reasonable  and  proper  care  and  skill  were  not  exercised  by  the 
persons  employed,  with  reference'  to  the  shafts,  to  provide  for  the  sufficiency  of 
the  reservoir  to  bear  the  pressure  of  water  which,  when  filled,  it  would  have  to 
bear. — Held,  that  under  these  circumstances,  the  defendant  was  not  responsible 
for  the  damage  done  to  the  plaintiff  by  the  water  from  the  reservoir  flooding  his 
colliery :  per  Pollock,  C.  B.,  and  Martin,  B.  Dissentiente  Bramwell,  B. — Per 
Bramwell,  B.  That  the  defendant  was  responsible,  on  the  ground  that  he  had 
caused  water  to  flow  into  the  plaintiff's  colliery  which  but  for  the  defendants'  act 
would  not  have  gone  there. 

[S.  C.  34  L.  J.  Ex.  177;  11  Jur.  (N.  S.)  714;  13  W.  R.  992:  reversed  1866, 
4  H.  &  C.  263;  L.  R.  1  Ex.  265;  35  L.  J.  Ex.  154;  12  Jur.  (N.  S.)  603; 
14  W.  R.  799:  the  latter  decision  affirmed  1868,  L.  R.  3  H.  L.  330;  37  L.  J. 
Ex.  161;  19  L.  T.  220:  referred  to  in  numerous  cases.  Applied,  Janes  v. 
Festintog  Railway,  1868,  L.  R.  3  Q.  B.  736.  Not  applied,  Tlie  Thetis,  1869,  L.  R. 
2  Adm.  &  Ec.  369.  Distinguished,  Carstairs  v.  Taylor,  1871,  L.  H.  6  Ex.  221 ; 
Wilson  V.  Newberry,  1871,  L.  R.  7  Q.  B.    33;  Bmighton  v.  Midland  Gieat  Western 
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Railvxiy  of  Ireland,  1872,  Ir.  R.  7  C.  L.  169  ;  Ross  v.  Fedden,  1872,  L,  R.  7  Q.  B. 
666  ;  Dunn  v.  Birmingham  Canal  Company,  1872,  L.  R.  8  Q.  B.  52 ;  Madras  Railway 
V.  Zemindar  of  Carmtenagarum,  1874,  L.  R.  1  Ind.  App.  364  ;  Crompton  v.  Lea,  1874, 
L.  R.  19  Eq.  127;  Nichols  v.  Marsland,  1876,  2  Ex.  D.  5;  Z?ac  v.  Jubb,  1879,  4 
Ex.  D.  79 ;  Anderson  v.  Oppenheim^r,  1880,  5  Q.  B.  D.  602 ;  Snook  v.  Grand  Junction 
Waterworks  Company,  1886,  2  T.  L.  R.  308;  Blake  v.  Land  and  House  Property 
Corporation,  1887,  3  T.  L.  R.  667;  Green  v.  Chelsea  Waterworks  Company,  1894, 
10  T.  L.  R.  259;  Gill  v.  Edmin,  1894,  11  T.  L.  R.  93:  affirmed  1895,  ibid. 
378;  Pouting  v.  Noakes,  [1894]  2  Q.  B.  285;  Ch-eenwell  v.  Low  Beechburn  Colliery 
Company,  [1897]  2  Q.  B.  1 78 ;  Blake  v.  ?Foolf,  [1898]  2  Q.  B.  428.  Considered,  Smith 
V.  Fletcher,  1874,  L.  R.  9  Ex.  64.  Not  applied,  Childs  v.  Hearn,  1874,  L.  R.  9  Ex. 
183.  Applied,  JVilson  v.  Waddell,  1876,  2  A.  C.  99  ;  Humphreys  v.  Cousins,  1877, 
2  C.  P.  D.  244 ;  Hurdman  v.  North  Eastern  Railway,  1878,  3  C.  P.  D.  174 ;  Crowhurst 
V.  Amersham  Burial  Board,  1878,  4  Ex.  D.  11 ;  Powell  v.  i^a«,  1880,  5  Q.  B.  D.  599  ; 
Dixon  V.  Metropolitan  Board  of  Works,  1881,  7  Q.  B.  D.  423  ;  Tillett  v.  Ward,  1882, 
10  Q.  B.  D.  20;  Whalley  v.  Lancashire  and  Yorkshire  Railway,  1884,  13Q.  B.  D.  138  ; 
aSmom;  v.  Whitehead,  1884,  27  Ch.  D.  590;  Evans  v.  Manchester,  Sheffield  and  Lincoln- 
shire Railway,  1887,  36  Ch.  D.  635 ;  Filburn  v.  People's  Palace  Company,  1890,  25 
Q.  B.  D.  261 ;  National  Telephone  Company  v.  Baker,  [1893]  2  Ch.  186  ;  Charing 
Cross  Electricity  Supply  Company  v.  Hydraulic  Power  Company.  Not  applied,  Attorney- 
General  V.  Tomline,  1879,  12  Ch.  D.  229.  Followed,  Batchellar  v.  Tunbridge  Wells  Gas 
Company,  1901,  84  L.  T.  765.  Explained,  Eastern  and  South  African  Telegraph 
Company  v.  Cape  Town  Tramways  Companies,  [1902]  A.  C.  391.] 

This  was  an  action  tried  at  the  Liverpool  Summer  Assizes,  1862,  when  a  verdict 
was  found  for  the  plaintiff  [775]  subject  to  the  award  of  an  arbitrator,  who  was  after- 
wards empowered  by  a  Judge's  order  to  state  a  special  case  instead  of  making  an 
award. 

The  case  (so  far  as  material)  was  as  follows : — 

On  the  17th  November,  1849,  the  Earl  of  Wilton,  by  lease  under  seal,  demised  to 
the  plaintiff,  from  the  day  of  the  date  of  the  said  lease  until  the  24th  March,  1855, 
certain  beds  of  coal  lying  under  certain  lands  belonging  to  his  lordship,  situate  in  the 
township  of  Ainsworth,  in  the  county  of  Lancaster,  with  powers  of  winning  and 
getting  the  same  at  a  certain  acreage  rent  for  the  coal  gotten,  subject  to  a  minimum 
yearly  rent  of  10001.,  such  rents  to  be  paid  half  yearly. 

On  the  same  17th  day  of  November,  1849,  an  agreement  in  writing  was  entered 
into  between  Lord  Wilton  and  the  plaintiff,  whereby  his  lordship  agreed  to  demise  to 
the  plaintiff  for  sixteen  years  from  the  24th  day  of  March,  1855,  all  the  beds  of  coal 
lying  under  the  said  last  mentioned  lands  and  also  under  certain  other  lands  of  his 
lordship,  situate  in  the  township  of  Radcliffe,  in  the  same  county,  at  the  same  acreage 
rent  as  was  payable  under  the  said  lease,  subject  to  a  minimum  yearly  rent  of  16001., 
such  last  mentioned  rents  to  be  also  paid  half  yearly. 

Soon  after  the  granting  of  the  said  lease  the  plaintiff  commenced  boring  for  the 
coal  thereby  demised,  but  finding  that  the  same  would  not  be  worth  working  he 
applied  for  and  obtained  verbal  permission  from  Lord  Wilton  to  work  the  beds  of 
coal  lying  under  certain  other  lands  of  his  lordship,  lying  to  the  north  of  the  said  first 
mentioned  lands  but  not  including  the  land  belonging  to  his  lordship  in  which  the 
reservoir  hereinafter  mentioned  was  constructed  by  the  defendants. 

In  pursuance  of  the  permission  so  granted,  the  plaintiff  in  or  about  the  month  of 
April,  1850,  commenced  sinking  a  pit  in  the  said  other  lands  of  Lord  Wilton,  lying 
to  the  [776]  north  of  the  said  first  mentioned  lands,  and  in  or  about  the  month  of 
November  in  the  same  year  he  commenced  getting  by  means  of  that  pit  the  coal  lying 
under  such  other  lands,  so  lying  to  the  north  of  the  said  first  mentioned  lands.  The 
pit  so  sunk  is  hereinafter  called  the  Red  House  Pit,  and  the  colliery  worked  thereby 
the  Red  House  Colliery. 

The  plaintiff  continued  to  work  the  Red  House  Colliery  from  the  time  of  his  so 
commencing  to  work  the  same  until  the  year  1855,  when  he  commenced  also  to  work 
the  coal  under  the  said  lands  of  Lord  Wilton,  in  the  township  of  Radcliffe,  mentioned 
in  the  said  agreement  of  17th  November,  1849,  from  which  time  till  the  bursting  of 
the  defendants'  reservoir,  as  hereinafter  mentioned,  be  continued  to  work  both  the 
said  collieries. 
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From  the  time  of  the  plaintiH's  commencing  to  work  the  Red  House  Colliery  until 
he  commenced  working  the  Radcliffe  Colliery  as  aforesaid,  he  paid  Lord  Wilton  for 
the  coal  gotten  from  the  Red  House  Colliery,  at  the  rates  stipulated  to  be  paid  for 
the  coal  demised  by  the  aforesaid  lease,  and  from  the  time  of  his  commencing  to  work 
the  Radcliffe  Colliery  until  he  gave  up  and  abandoned  the  working  of  the  Red  House 
Colliery,  as  hereinafter  mentioned,  he  paid  Lord  Wilton  for  the  coal  gotten  from  the 
two  collieries  at  the  rates  stipulated  by  'the  said  agreement  of  demise  to  be  paid  for 
the  coal  thereby  agreed  to  be  demised. 

No  lease  was  granted  to  the  plaintiff  of  either  of  the  said  collieries  prior  to  his  so 
giving  up  and  abandoning  the  working  of  the  Red  House  Colliery,  but  he  worked 
the  two  collieries  in  the  manner  above  stated,  paying  Lord  Wilton  for  the  coal  gotten 
therefrom  at  the  rates  last  aforesaid,  and  on  the  verbal  understanding,  both  of  himself 
and  Lord  Wilton,  that  the  Red  House  Colliery  was  substituted  for  the  beds  of  coal 
demised  by  the  said  lease,  and  that  a  lease  was  to  be  granted  to  the  plaintiff  of  the 
Red  House  [777]  Colliery  and  Radcliffe  Colliery,  instead  of  the  beds  of  coal  mentioned 
in  the  said  agreement  of  demise  of  17th  November,  1849. 

In  the  year  1860  the  defendants,  who  were  the  proprietors  of  a  mill  near  to  the 
Red  House  Colliery  called  the  Ainsworth  Mill,  made  a  reservoir  for  the  purpose  of 
supplying  their  said  mill  with  water  in  certain  other  land  belonging  to  Lord  Wilton, 
lying  to  the  north  west  of  the  Red  House  Colliery  and  separated  therefrom  partly  by 
land  belonging  to  Walker  Hutton,  Esq.,  and  partly  by  land  belonging  to  John  White- 
head, Esq.  This  was  done  by  virtue  and  in  pursuance  of  an  arrangement  made  by 
them  for  the  purpose  with  Lord  Wilton. 

The  said  land  of  Mr.  Hutton  partly  adjoins  on  its  east  side  the  said  land  of  Mr. 
Whitehead ;  on  its  north  side  the  said  land  of  Lord  Wilton,  in  which  the  defendants' 
said  reservoir  was  made ;  and  on  its  south  side  the  said  lands  under  which  lay  the 
beds  of  coal  worked  by  the  Red  House  Colliery.  The  said  land  of  Mr.  Whitehead, 
except  where  it  is  adjoined  by  the  said  land  of  Mr.  Hutton,  is  entirely  surrounded 
by  Lord  Wilton's  property,  and  on  its  south  side  is  partly  adjoined  by  the  land  under 
which  lay  the  beds  of  coal  worked  by  the  Red  House  Colliery. 

The  beds  or  seams  of  coal  in  Lord  Wilton's  land  worked  by  the  Red  House  Colliery 
are  continued  under  the  said  land  of  Mr.  Hutton,  and  Mr.  Whitehead,  and  under  the 
said  land  of  Lord  Wilton  in  which  the  said  reservoir  was  made.  The  dip  of  these 
beds  or  seams  of  coal  is  downwards  from  about  north  east  to  south  west. 

It  was  not  known  to  the  defendants,  or  to  any  of  the  persons  employed  by  them, 
in  or  about  the  selecting  of  the  site,  or  the  planning  or  constructing  of  the  said 
reservoir,  until  after  the  said  reservoir  burst  as  hereinafter  mentioned,  that  any  coal 
had  been  worked  under  the  said  reservoir,  or  under  any  of  the  land  of  Lord  Wilton 
lying  to  the  north  [778]  of  the  said  land  of  Mr.  Hutton,  but  in  point  of  fact  the  coal 
under  the  site  of  the  said  reservoir  and  under  the  said  last  mentioned  land  of  Lord 
Wilton,  lying  between  the  said  site  and  the  said  land  of  Mr.  Hutton,  as  well  as  under 
the  said  lands  of  Mr.  Hutton  and  Mr.  Whitehead,  had  been  partially  worked  at  some 
time  or  other  beyond  living  memory,  and  when  the  plaintiff  commenced  working  the 
Red  House  Colliery  and  from  thence  until  the  bursting  of  the  said  reservoir  as  herein- 
after mentioned,  old  coal  workings  under  the  site  of  the  said  reservoir  communicated 
with  old  coal  workings  under  the  said  land  of  Mr.  Whitehead  by  means  of  other  and 
intervening  old  coal  workings  under  the  said  land  of  Mr.  Hutton  and  the  said  land 
of  Lord  Wilton,  lying  to  the  north  of  the  said  land  of  Mr.  Hutton. 

Soon  after  the  plaintiff  commenced  to  work  the  Red  House  Colliery  he  made 
arrangements  with  Mr.  Whitehead  to  get,  by  means  of  the  Red  House  Pit,  the 
ungotten  coal  lying  under  the  said  land  of  Mr.  Whitehead,  and  in  pursuance  of  the 
arrangements  so  made  he  did  accordingly,  in  or  about  the  year  1851,  work  through 
from  the  Red  House  Colliery  into  the  coal  lying  under  the  said  land  of  Mr.  White- 
head, and  so  into  the  old  coal  workings,  under  the  said  last  mentioned  land.  This 
was  done  by  the  plaintiff  in  the  first  instance  without  the  knowledge  or  permission 
of  Lord  Wilton,  but  afterwards,  and  whilst  the  plaintiff  was  employed  in  working  the 
coal  under  Mr.  Whitehead's  land,  by  means  of  the  Red  House  Pit  as  aforesaid,  it 
became  known  to  his  lordship's  agents  that  the  plaintiff  was  so  working  that  coal,  and 
from  that  time  the  plaintiff  so  worked  that  coal  without  any  objection  on  the  part 
of  his  lordship  or  his  agents. 

In  consequence  of  the  plaintiff's  working  through  from  the  Red  House  Colliery 
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into  the  old  coal  workings  under  the  said  land  of  Mr.  Whitehead  as  above  described, 
the  old  coal  workings  under  the  site  of  the  said  reservoir  were,  by  [779]  means  of  the 
intervening  underground  coal  workings  so  existing  as  hereinbefore  mentioned  under 
the  said  lands  of  Mr.  Hutton  and  Mr.  Whitehead,  and  the  said  land  of  Lord  Wilton, 
lying  to  the  north  of  the  said  land  of  Mr.  Hutton,  made  to  communicate  with  the 
plaintiff's  coal  workings  in  the  Red  House  Colliery  in  such  a  manner  that  water  which 
found  its  way  into  the  old  coal  workings  under  the  said  reservoir  would,  through  and 
by  means  of  such  underground  communications,  flow  down  to  and  into  the  plaintiffs 
coal  workings  in  the  Red  House  Colliery. 

These  underground  communications  were  efiected  several  years  before  the  defen- 
dants commenced  making  their  said  reservoir,  and  continued  down  to  the  time  of  the 
bursting  of  the  said  reservoir,  but  the  fact  of  their  existence  was  not  known  to  the 
defendants,  or  to  any  agent  of  theirs,  or  to  any  person  employed  by  them,  until  after 
the  bursting  of  the  said  reservoir  as  hereinafter  mentioned. 

In  the  course  of  constructing  and  excavating  for  the  bed  of  the  said  reservoir,  five 
old  shafts,  running  vertically  downwards,  were  met  with  in  the  portion  of  land  selected 
for  the  site  of  the  said  reservoir.  At  the  time  they  were  so  met  with  the  sides  or 
walls  of  at  least  three  of  them  were  constructed  of  timber,  and  were  still  in  existence, 
but  the  shafts  themselves  were  filled  up  with  marl  or  soil  of  the  same  kind  as  the 
marl  or  soil  which  immediately  surrounded  them,  and  it  was  not  known  to  or  suspected 
by  the  defendants,  or  any  of  the  persons  employed  by  them  in  or  about  the  planning 
or  constructing  the  said  reservoir,  that  they  were  (as  they  afterwards  proved  to  be) 
shafts  which  had  been  made  for  the  purpose  of  getting  the  coal  under  the  land  in 
which  the  said  reservoir  was  made,  or  that  they  led  down  to  coal  workings  under  the 
site  of  the  said  reservoir. 

For  the  selection  of  the  site  of  the  said  reservoir,  and  for  [780]  the  planning  and 
constructing  thereof,  it  was  necessary  that  the  defendants  should  employ  an  engineer 
and  contractors,  and  they  did  employ,  for  those  purposes,  a  competent  engineer  and 
competent  contractors  by  and  under  whom  the  said  site  was  selected  and  the  said 
reservoir  was  planned  and  constructed,  and  on  the  part  of  the  defendants  themselves 
there  was  no  personal  negligence  or  default  whatever  in  or  about  or  in  relation  to  the 
selection  of  the  said  site,  or  in  or  about  the  planning  or  construction  of  the  said 
reservoir,  but  in  point  of  fact  reasonable  and  proper  care  and  skill  were  not  exercised 
by  or  on  the  part  of  the  persons  so  employed  by  them,  with  reference  to  the  shafts  so 
met  with  as  aforesaid,  to  provide  for  the  sufficiency  of  the  said  reservoir  to  bear  the 
pressure  of  water  which,  when  filled  to  the  height  proposed,  it  would  have  to  bear. 

The  said  reservoir  was  completed  about  the  beginning  of  December,  1860,  when 
the  defendants  caused  the  same  to  be  partially  filled  with  water,  and  on  the  morning 
of  the  11th  December  in  the  same  year,  whilst  the  reservoir  was  so  partially  filled, 
one  of  the  shafts  which  had  been  so  met  with  as  aforesaid  gave  way  and  burst  down- 
wards ;  in  consequence  of  which  the  water  of  the  reservoir  flowed  into  the  old  workings 
underneath,  and  by  means  of  the  underground  communications  so  then  existing 
between  those  old  coal  workings  and  the  plaintiffs  coal  workings  in  the  Red  House 
Colliery  as  above  described,  large  quantities  of  the  water  so  flowing  from  the  said 
reservoir  as  aforesaid  found  their  way  into  the  said  coal  workings  in  the  Red  House 
Colliery,  and  by  reason  thereof  the  said  colliery  became  and  was  flooded,  and  the 
working  thereof  was  obliged  to  be  and  was  for  a  time  necessarily  suspended. 

The  case  then  stated  the  steps  taken  by  the  plaintiff  to  get  rid  of  the  water,  which 
ended,  however,  in  the  Red  House  Colliery  being  ultimately  abandoned  by  the  plaintiff, 
and  given  up  as  a  working  colliery. 

[781]  The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff"  was 
entitled  to  recover  damages  from  the  defendants  by  reason  of  the  matter  stated  in 
the  case. 

Manisty  (with  whom  was  J.  A.  Russell),  for  the  plaintiff".  The  defendants  are 
liable  for  the  damage  resulting  to  the  plaintiff  from  their  diverting  the  water  from  its 
natural  course,  and  collecting  it  in  a  reservoir.  [Pollock,  C.  B.  It  is  not  an  unlawful 
act  for  a  man  to  collect  water  in  a  reservoir  upon  his  own  land.]  Provided  he  does 
not  allow  it  to  escape  so  as  to  injure  his  neighbour's  land.  If  he  does,  it  is  a  trespass. 
The  maxim  applies :  "  Sic  utere  tuo  ut  alienum  non  Isedas."  The  plaintiff  has  a  right 
to  enjoy  his  land  free  from  the  injury -resulting  from  an  act,  not  in  the  ordinary 
course,  done  by  the  defendants  on  their  land.     A  person  who  collects  on  his  land  a 
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dangerous  element,  be  it  fire  or  water,  and  allows  it  to  escape  and  injure  his  neigh- 
bour's land,  is  liable  for  the  consequences.  If  a  man  employed  the  most  skilful 
person  to  make  a  fence  on  his  land  to  prevent  his  cattle  trespassing  on  his  neighbour's 
land,  and  the  fence  proved  insufficient,  he  would  be  liable  for  the  damage,  although 
there  was  no  negligence  on  his  part  and  he  had  no  reason  to  suppose  that  the  fence 
would  not  be  sufficient.  [Bramwell,  B.  Suppose  a  man  digs  a  well  upon  his  land, 
and  afterwards  his  neighbour,  whose  land  is  on  a  lower  level,  opens  a  mine,  and  the 
water  flows  into  it,  would  the  owner  of  the  well  be  liable'?]  Each  adjoining  land- 
owner has  a  right  to  work  up  to  his  boundary,  and  if  by  so  doing  water  flows  in  its 
natural  course  and  causes  damage,  there  is  no  remedy ;  but  if  a  person  artificially 
collects  water  on  his  land,  and  allows  it  to  flow  into  his  neighbour's  mine,  he  is  liable 
for  the  consequences.  Smith  v.  Kenrick  (7  C.  B.  515)  was  the  case  of  two  [782] 
adjoining  mine  owners,  and  it  was  held  that  the  defendant  was  not  liable  fot  the 
inundation  of  the  plaintiff's  mine,  because  the  defendant  had  only  worked  his  mine  in 
the  ordinary  course,  and  without  any  design  to  injure  his  neighbour.  But  the  Court 
in  their  judgment  said :  "There  can  be  no  doubt  that  a  man  may  cause  water  to  flow 
from  his  own  premises  into  his  neighbour's,  so  as  to  make  himself  liable  to  an  action — 
for  instance,  by  erecting  a  mound  or  other  work  to  give  it  that  direction."  Aldred's 
case  (9  Rep.  57  a.)  proceeded  on  the  principle  that  a  man  has  no  right  to  do  on  his  own 
land  that  which  may  injure  his  neighbour's.  In  Gale  on  Easements,  p.  370,  3rd  ed., 
it  is  said  :  "  Generally,  it  is  a  violation  of  the  common  right  of  a  landowner,  if  any 
act  be  done  on  other  land,  the  consequence  of  which  is  the  introduction  of  any  sub- 
stance on  to  his  land;  thus,  if  in  Smith  v.  Kenrick  (7  C.  B.  515)  the  water  had  been 
on  the  surface  and  confined  by  a  dam,  and  the  defendant  by  cutting  through  the 
dam  had  let  loose  the  water  on  to  the  surface  of  the  plaintiffs  land,  he  would  clearly 
have  been  liable  even  though  there  had  been  on  the  plaintiff's  land  a  natural  barrier  to 
the  water,  and  the  plaintiffs  had  removed  this  barrier  before  the  water  was  let  loose." 
[Martin,  B.,  referred  to  Harrison  v.  The  Great  Northei-n  Railway  Company  (3  H.  &  C. 
231).  In  Alston  v.  Grant  (3  E.  &  B.  128)  the  owner  of  land,  on  which  there  was  a 
house,  constructed  on  the  other  part  of  the  land  a  sewer,  and  some  years  after  let  the 
house;  afterwards,  by  reason  of  the  original  faulty  construction  of  the  sewer,  and 
the  continued  user  of  it  by  the  owner  in  such  faulty  state,  the  house  was  injured,  and 
it  was  held  that  the  owner  was  liable  to  his  lessee  for  keeping  and  continuing  the 
sewer  so  Constructed.  [Bramwell,  B.,  referred  to  Cooke  v.  Waring  (2  H.  &  C.  332).] 
[783]  This  case,  in  some  respects,  resembles  Bagnall  v.  The  London  and  North  Western 
Railway  Company  (7  H.  &  N,  423 ;  in  error,  1  H.  &  C.  544),  where  the  plaintiffs, 
without  any  fault  or  negligence  on  their  part,  but  as  a  natural  consequence  of  the 
fair  and  lawful  working  of  their  mine,  sustained  damage  by  reason  of  the  defendants 
having  altered  the  natural  condition  of  things  on  their  land.  Tenant  v.  Goldwin 
(1  Salk.  360)  laid  down,  and  the  recent  case  of  Hodgkinson  v.  Ennor  (4  B.  &  S.  229) 
has  recognised  and  adopted  the  principle,  that  one  who  creates  foul  water  in  his  own 
land  must  keep  it  that  it  may  not  trespass.  The  same  principle  must  apply  to  one 
who  collects  water  artificially,  and  whether  the  water  collected  be  pure  or  foul  can 
make  no  difference.  Baird  v.  fVilliamson  (15  C.  B.  N.  S.  376)  establishes  the  con- 
verse principle  to  that  laid  down  in  Smith  v.  Kenrick  (7  C.  B.  515),  viz.,  that,  where 
there  are  adjoining  mines  on  different  levels,  the  owner  of  the  mine  on  the  lower 
level  is  not  bound  to  receive  from  the  mine  on  the  upper  level  water  other  than  that 
which  flows  naturally  according  to  the  laws  of  gravitation.  It  may  be  said  that  in 
that  case  the  water  was  sent  to  the  plaintiff's  mine  intentionally,  but  intent  is  not 
essential  to  the  maintenance  of  the  action.  "  If  a  man  assault  me,  and  I  lift  up  my 
staff  to  defend  myself,  and  in  lifting  it  up  strike  another,  an  action  lies  by  that  person, 
.  .  .  because  he  that  is  damaged  ought  to  be  recompensed  :  "  Broom's  Legal  Maxims, 
4th  ed.,  p.  358,  and  the  cases  there  cited.  The  rule  of  law  is  as  stated  by  Blackburn,  J., 
in  Williams  v.  Groucott  (4  B.  &  S.  149).  That  learned  Judge  there  said  :  "Looking  at 
the  general  rule  of  law,  that  a  man  is  bound  to  use  his  property  so  as  not  to  injure 
his  neighbour,  it  seems  to  me  that,  when  a  party  alters  things  from  their  normal 
condition  so  as  to  render  them  [784]  dangerous  to  already  acquired  rights,  the  law 
casts  on  him  the  obligation  of  fencing  the  danger,  in  order  that  it  shall  not  be  injurious 
to  those  rights."  [Martin,  B.  The  case  of  Chadwick  v.  Trowei-  (6  Bing.  N.  C.  1), 
seems  in  favour  of  the  defendants.]  In  Cfiadtoick  v.  Trower  (6  Bing.  N.  C  1)  the  only 
decision  was,  that  the  mere  circumstance  of  juxtaposition  does  not  render  it  incumbent 
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on  a  person  who  pulls  down  his  vault  to  give  notice  of  his  intention  to  the  owner  of 
an  adjoining  vault.  It  is  true  that  the  Court  there  expressed  an  extrajudicial  opinion 
that  a  person  pulling  down  his  vault  is  not  bound,  if  ignorant  of  the  existence  of  an 
adjoining  vault,  to  use  such  care  in  the  pulling  down  that  the  adjoining  vault  shall 
not  be  injured.  But  the  truth  of  that  proposition  cannot  depend  on  the  question  of 
knowledge  or  ignorance  in  the  person  pulling  down,  but  on  whether  he  is,  or  is  not, 
interfering  with  his  neighbour's  natural  rights.  In  any  view  that  case  is  distinguish- 
able from  the  present,  since  the  defendant  was  not,  as  here,  suffering  a  trespass  to  be 
committed  on  the  plaintifli's  land.  In  Chauntler  v.  Robinson  (4  Exch.  163)  Parke,  B., 
said  that  it  is  the  duty  of  the  owner  of  a  house  to  keep  it  in  such  a  state  that  his 
neighbour  may  not  be  injured  by  its  fall.  And  that  rule  applies  as  much  to  a  reservoir 
as  it  does  to  a  building.  Sutton  v.  Clarke  (6  Taunt.  29,  44)  is  in  the  plaintiffs  favour. 
Gibbs,  C.  J.,  in  delivering  judgment,  there  said,  that  an  individual  "who  for  his 
own  benefit  makes  an  improvement  on  his  own  land  according  to  his  best  skill  and 
diligence,  and  not  foreseeing  it  will  produce  any  injury  to  his  neighbour,"  is  answer- 
able if  he  thereby  unwittingly  injures  his  neighbour.  A  direct  analogy  may  be 
drawn  from  the  common  law  rule  as  to  fire,  viz.,  that  one  who  kindled  a  fire,  whether  in 
his  house  or  in  his  field,  must  see  that  it  did  no  harm,  and  answer  for  damage  done  : 
[785]  Tuhervil  v.  Stamp  (1  Salk.  13).  Faughan  v.  The  Taff  Vale  Railway  Company 
(5  H.  &  N.  679)  has  no  bearing  on  the  point  under  discussion,  for  the  ground  of 
decision  there  was  that  the  legislature  had  sanctioned  the  use  made  of  a  dangerous 
instrument.     They  also  referred  to  Backhouse  v.  Bonomi  (9  H.  L.  Cas.  503). 

Mellish  (T.  Jones  with  him),  for  the  defendants.  The  question  before  the  Court 
must  be  decided  on  principle,  since  there  is  no  decision  directly  in  point.  The 
question  is  substantially  this.  The  plaintiff  on  his  own  land  does  a  secret  act,  the 
doing  of  which  was  not  naturally  to  be  anticipated ;  the  defendants  on  their  land  do 
an  act  lawful  in  itself,  and  not  apparently  likely  to  produce  damage,  but  which,  by 
reason  of  the  plaintiff's  secret  act,  becomes  dangerous  to  the  plaintiff's  land  ;  are  the 
defendants  responsible,  without  negligence,  for  the  damage  which  ensues?  Such  a 
liability,  if  it  exists,  must,  in  most  cases,  necessarily  entail  considerable  hardship. 
The  argument  on  the  other  side  is,  that  the  plaintiff  has  a  right  to  be  free  from  the 
water  coming  from  the  defendants'  reservoir,  and  that  this  right  is  of  an  absolute 
character.  Precisely  the  same  may  be  said  of  the  right  which  every  one  has  to  be 
free  from  damage  to  his  person  ;  and  yet,  where  a  collision  takes  place  without  negli- 
gence, no  action  will  lie  for  the  injury  resulting  from  it.  The  maxim  "sic  utere  tuo 
ut  alienum  non  Igedas,"  is  not  absolute  in  its  application.  By  virtue  of  it  a  man  is  no 
doubt  responsible  for  acts  which  he  knows,  or  has  the  means  of  knowing,  will  cause 
injury,  and  also  for  acts  which  cause  injury  from  the  negligent  mode  in  which  he 
performs  them.  But,  on  the  other  hand,  if  he  uses  due  care,  and  the  consequences 
of  his  acts  are  such  as  could  not  be  foreseen,  then  it  is  submitted  that  [786]  he  is  not 
responsible.  Now,  the  essence  of  this  case  is,  that  the  possibility  of  the  defendants' 
act  causing  the  damage  it  did  was  unknown  to  the  defendants.  It  has  been  argued, 
indeed,  that  in  trespass  knowledge  is  immaterial,  and  that  here  there  was  a  trespass 
by  the  defendants.  But  that  is  not  so.  The  circumstance  of  water  escaping  from 
the  defendants'  reservoir  by  means  of  a  defect  of  which  the  defendants  neither  did  nor 
could  know,  cannot  be  treated  as  the  defendants'  trespass.  The  defendants  did  not 
themselves  bring  the  water  to  their  land ;  the  water  coming  to  their  land  naturally, 
they  used  it  when  there  for  an  ordinary  purpose.  If  trespass  will  not  lie,  neither  will 
an  action  on  the  case,  for  that  involves  the  violation  of  some  duty.  To  support  that 
form  of  action  negligence  must  be  made  out,  or,  at  all  events,  a  knowledge  on  the 
defendants'  part  that  their  act  was  dangerous.  The  cases  cited  on  the  other  side  are 
distinguishable.  To  most  of  them  the  observation  applies  that  the  person  sought  to 
be  made  responsible  was  aware,  when  he  did  the  act  which  caused  damage,  of  the 
probability  that  damage  would  result.  On  that  ground  Tenant  v.  Goldwin{\  Salk.  21, 
360;  2  Lord  Raym.  1089),  Alst<m  v.  Grant  (3  E.  &  B.  128),  Hodgkinson  v.  Enmyr 
(4  B.  &  S.  229),  and  Backhouse  v.  Bonomi  (9  H.  L.  Cas.  503)  are  distinguishable. 
Moreover  in  Tenant  v.  Goldwin  (1  Salk.  21,  360 ;  2  Lord  Raym.  1089)  the  declaration 
contained  an  averment  that  the  wall  which  kept  in  the  filth  ought  of  right  to  be 
repaired  by  the  defendant ;  and  the  question  arose  after  verdict  on  a  motion  in  arrest 
of  judgment.  In  Alston  v.  Gi-ant  (3  E.  &  B.  128)  the  defendant  was  rightly  held 
liable  for  damage  arising  from  the  continued  use  of  a  defectively  constructed  sewer. 
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with  knowledge  of  its  defective  state.  In  Latorence  v.  The  Great  Northern  Railway 
Company  (16  Q.  B.  643)  the  water  was  turned  [787]  on  to  the  plaintiffs  land  by  the 
direct  act  of  the  defendants ;  and  Bagnall  v.  The  London  and  North  Western  Railway 
Company  (7  H.  &  N.  423)  proceeded  upon  the  same  principle.  In  Smith  v.  Kenrick 
(7  C.  B.  515)  Cresswell,  J.,  in  delivering  judgment,  after  reviewing  the  authorities,  and 
pointing  out  that  in  each  of  them  "  negligence  was  imputed  to  the  defendant  in  doing 
the  act  on  his  own  land  which  proved  injurious  to  his  neighbour,"  distinguished  the 
case  under  discussion  on  the  ground  that,  inasmuch  as  there  was  no  negligence  in  the 
defendant,  he  was  not  responsible.  In  Chauntler  v.  Robinson  (4  Exch.  163)  the  only 
point  decided  was  that  no  obligation  was  cast  by  law  on  the  owner  of  a  house,  as 
such,  to  keep  it  in  substantial  repair.  It  is  true  that  Sutton  v.  Clarke  (6  Taunt.  29) 
contains  a  dictum  unfavourable  to  the  defendants,  but  that  dictum  was  not  necessary 
for  the  decision  of  the  case.  The  only  instances  which  are  to  be  found  of  a  liability 
analogous  to  that  which  it  is  sought  to  impose  on  the  defendants  are  instances  of  an 
exceptional  liability  which  is  founded  on  the  custom  of  the  realm.  Instances  of  such 
a  liability  occur  in  the  case  of  carriers  and  innkeepers.  So,  also,  prior  to  the  6  Ann. 
c.  31,  an  action  upon  the  case  lay  upon  the  general  custom  of  the  realm  against  the 
master  of  a  house,  if  a  fire  were  kindled  there  and  consumed  the  house  or  goods  of 
another :  Cora.  Dig.  tit.  Action  upon  the  Case  for  Negligence  (A.  6) ;  Tubervil  v.  Stamp 
(1  Salk.  13),  Filliter  v.  Phippard  (11  Q.  B.  347).  The  fair  inference  from  those 
exceptions  is,  that  where  the  custom  of  the  realm  did  not  extend,  the  rule  of  the 
common  law  was  that  negligence  must  be  shewn.  As  regards  the  second  question, 
viz.,  whether  there  was,  in  fact,  negligence  for  which  the  defendants  are  responsible, 
Chadmck  v.  [788]  Trower  (6  Bing.  N.  C.  1)  is  in  point  to  shew  that,  without  the 
means  of  knowing  that  peculiar  care  is  requisite,  there  is  no  negligence  in  not  using 
it.  The  facts  stated  in  this  case  shew  that  neither  the  engineer  nor  the  contractors 
had  the  means  of  knowing  the  danger  they  caused  to  the  plaintiff's  mines.  If  they 
bad  that  means,  however,  that  circumstance  would  not  in  itself  be  sufficient  to  fix 
the  defendants :  Butler  v.  Hunter  (7  H.  &  N.  826). 

Manisty  replied. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were 
delivered  in  the  ensuing  Trinity  Vacation  (June  23). 

Bramwell,  B.  The  facts  on  which,  as  it  seems  to  me,  the  question  here  depends 
are  as  follows : — The  plaintiff  is  the  occupier  of  mines  which  he  has  worked  to  the 
boundary  of  the  property  in  or  under  which  they  are.  The  defendants  have  made  a 
reservoir,  and  filled  it  with  water,  on  the  surface  of  property  separated  from  the 
plaintiff's  by  property  of  an  intervening  owner.  The  water  has  escaped  down  old 
shafts  into  old  workings  on  the  defendants'  premises,  has  passed  through  other  old 
workings  in  the  intermediate  premises,  has  reached  the  plaintiff's  workings,  and  done 
him  damage.  The  defendants  were  not  aware  of  the  old  underground  workings  nor  of 
the  communication  between  them.  I  agree  with  Mr.  Mellish  the  case  is  singularly 
wanting  in  authority,  and  therefore,  while  it  is  always  desirable  to  ascertain  the 
principle  on  which  a  case  depends,  it  is  especially  so  here. 

Now,  what  is  the  plaintiff's  right  ]  He  had  the  right  to  work  his  mines  to  their 
extent,  leaving  no  boundary  be-[789]-tween  himself  and  the  next  owner.  By  so  doing 
he  subjected  himself  to  all  consequences  resulting  from  natural  causes,  among  others, 
to  the  influx  of  all  water  naturally  flowing  in.  But  he  had  a  right  to  be  free  from 
what  has  been  called  "foreign  "  water,  that  is,  water  artificially  brought  or  sent  to  him 
directly,  or  indirectly  by  its  being  sent  to  where  it  would  flow  to  him.  The  defen- 
dants had  no  right  to  pour  or  send  water  on  to  the  plaintiff's  works.  Had  they  done 
so  knowingly  it  is  admitted  an  action  would.lie  ;  and  that  it  would  if  they  did  it  again. 
That  is  also  proved  by  the  case  of  Hodgkinson  v.  Eniwr  (4  B.  &  S.  229).  The  plaintiff's 
right  then  has  been  infringed  ;  the  defendants  in  causing  water  to  flow  to  the  plaintiff 
have  done  that  which  they  had  no  right  to  do  ;  what  difference  in  point  of  law  does 
it  make  that  they  have  done  it  unwittingly  1  I  think  none,  and  consequently  that 
the  action  is  maintainable.  The  plaintifl's  case  is,  you  have  violated  my  right,  you 
have  done  what  you  had  no  right  to  do,  and  have  done  me  damage.  If  the  plaintiff 
has  the  right  I  mention,  the  action  is  maintainable.  If  he  has  it  not,  it  is  because  his 
right  is  only  to  have  his  mines  free  from  foreign  water  by  the  act  of  those  who  know 
what  they  are  doing.     I  think  this  is  not  so.     I  know  no  case  of  a  right  so  limited. 
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As  a  rule  the  knowledge  or  ignorance  of  the  damage  done  is  immaterial.     The  burthen 
of  proof  of  this  proposition  is  not  on  the  plaintiff. 

I  proceed  to  deal  with  the  arguments  the  other  way.  It  is  said  there  must  be  a 
trespass,  a  nuisance,  or  negligence.  I  do  not  agree,  and  I  think  Backhouse  v.  Bonomi 
(9  H.  L.  Cas.  503)  shews  the  contrary.  But  why  is  not  this  a  trespass  1  see  Gregory 
V.  Piper  (9  B.  &  C.  591).  Wilfulness  is  not  material :  Leame  v.  Bray  (3  East,  593). 
Why  is  it  not  a  nuisance  ?  The  nuisance  is  not  in  the  reservoir,  but  in  the  water 
escaping.  As  in  Backhouse  v.  Bonomi  the  act  was  lawful,  [790]  the  mischievous  con- 
sequence is  a  wrong.  Where  two  carriages  come  in  collision,  if  there  is  no  negligence 
in  either  it  is  as  much  the  act  of  the  one  driver  as  of  the  other  that  they  meet.  The 
cases  of  carriers  and  innkeepers  are  really  cases  of  contract,  and,  though  exceptional, 
furnish  no  evidence  that  the  general  law  in  matters  wholly  independentof  contract  is  not 
what  I  have  stated.  The  old  common  law  liability  for  fire  created  a  liability  beyond 
what  I  contend  for  here.  I  cannot  think  Chadwick  v.  Trower  (6  Bing.  N.  C.  1)  opposed 
to  this  view.  The  Court  held  the  count  bad.  They  laid  stress  on  the  defendants  not 
having  notice,  but  I  think  the  decision  would  have  been,  and  properly  been,  the  same 
had  they  had  notice;  because  it  was  not  shewn  that  there  was  any  right  in  the 
plaintiff  to  have  his  vaults  so  built  as  to  impose  on  the  defendants  the  burthen  of 
pulling  down  their  premises  in  any  particular  way  or  with  any  particular  care.  On 
the  other  hand,  the  cases  of  Backhouse  v.  Bonomi  (9  H.  L.  Cas.  503),  Hodgkinsoii  v. 
Emm-  (4  B.  &  C.  229),  Tenant  v.  Goldwin  (1  Salk.  22,  360  ;  2  Ld.  Raym.  1090),  seem 
in  principle  in  point  for  the  plaintiff.  It  is  clear  that  in  the  latter  case  the  Court 
decided  that  the  defendant  must  at  his  peril  keep  his  filth  from  injuring  his 
neighbour,  for  "'tis  a  charge  of  common  right" — "sic  utere  tuo  ut  alienum  non 
IsBdas." 

I  think,  therefore,  on  the  plain  ground  that  the  defendants  have  caused  water  to 
flow  into  the  plaintiff's  mines,  which  but  for  their,  the  defendants',  act  would  not  have 
gone  there,  this  action  is  maintainable.  I  think  that  the  defendants'  innocence,  what- 
ever may  be  its  moral  bearing  on  the  case,  is  immaterial  in  point  of  law.  But  I  may 
as  well  add,  that  if  the  defendants  did  not  know  what  would  happen  their  agents 
knew  that  there  were  old  shafts  on  their  land — knew  therefore  that  they  must  lead  to 
old  [791]  workings — knew  that  those  old  working  might  extend  in  any  direction, 
and  consequently  knew  damage  might  happen.  The  defendants  surely  are  as  liable 
as  their  agents  would  be — why  should  not  they  and  the  defendants  be  held  to  act  at 
their  peril  ?  But  I  own  this  seems  to  me  rather  to  enforce  the  rule,  that  knowledge 
and  wilfulness  are  not  necessary  to  make  the  defendants  liable,  than  to  give  the 
plaintiff  a  separate  ground  of  action. 

Martin,  B.  The  circumstances  of  this  case  raise  two  questions.  First,  assuming 
the  plaintiff"  and  defendants  to  be  the  owners  of  two  adjoining  closes  of  land,  and  at 
some  time  or  other  beyond  living  memory  coal  had  been  worked  under  both  closes 
and  that  the  workings  under  the  close  of  the  defendants  communicated  with  the 
workings  under  the  close  of  the  plaintiff,  but  of  the  existence  of  such  workings  both 
plaintiff  and  defendants  were  ignorant,  and  that  the  defendants,  without  any  negligence 
or  default  whatever,  made  a  reservoir  upon  their  own  land  for  the  purpose  of  collect- 
ing water  to  supply  a  manufactory,  and  that  the  water  escaped  from  an  old  shaft  at 
the  bottom  of  the  reservoir  into  the  old  workings  below  the  defendants'  close, 
and  thence  into  the  plaintiff's  close,  and  did  damage  there,  are  the  defendants 
responsible  ? 

The  second  question  is,  assuming  the  defendants  not  to  be  responsible  upon  the 
above  state  of  facts,  does  it  make  any  difference  that  the  defendants  employed 
a  competent  engineer  and  competent  contractors  who  were  ignorant  of  the 
existence  of  the  old  workings,  and  who  selected  the  site  of  the  reservoir  and 
planned  and  constructed  it,  and  on  the  part  of  defendants  themselves  there  was  no 
personal  negligence  or  default  whatever,  but  in  point  of  fact  reasonable  and  proper 
care  and  skill  were  not  exercised  by  and  on  behalf  of  the  persons  so  employed  with 
reference  to  the  old  shafts  found  at  the  bottom  of  the  reservoir,  to  [792]  provide  for 
the  sufficiency  of  the  reservoir  to  bear  the  pressure  of  the  water,  which,  when  filled 
to  the  height  proposed,  it  would  have  to  bear. 

It  has  been  contended,  on  behalf  of  the  plaintiff,  that  the  first  question  ought  to 
be  decided  in  the  affirmative.  Several  cases  were  cited  in  support  of  this  view,  but  it 
was  admitted  that  none  of  them  were  direct  authorities.     Several  dicta  and  opinions 
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of  Judges  were  also  cited,  but  it  seems  to  me  that  it  cannot  be  affirmed  that  in  any 
one  of  them  the  Judge  had  clearly  in  his  contemplation  the  state  of  things  supposed 
by  the  first  question  to  exist.  If,  therefore,  there  was  no  authority  the  other  way 
the  case  would  have  to  be  decided  upon  principle  and  legal  analogy. 

First,  I  think  there  was  no  trespass.  In  the  judgment  of  my  brother  Bramwell, 
to  which  I  shall  hereafter  refer,  he  seems  to  think  the  act  of  the  defendants  was  a 
trespass,  but  I  cannot  concur,  and  I  own  it  seems  to  me  that  the  cases  cited  by  him, 
viz.,  Leame  v.  Bray  (3  East,  593)  and  Gregory  v.  Piper  (9  B.  &  C.  591)  prove  the 
contrary.  1  think  the  true  criterion  of  trespass  is  laid  down  in  the  judgments  in 
the  former  case,  viz.,  that  to  constitute  trespass  the  act  doing  the  damage  must  be 
immediate,  and  that  if  the  damage  be  mediate  or  consequential  (which  I  think  the 
present  was),  it  is  not  a  trespass.  Secondly,  I  think  there  was  no  nuisance  in  the 
ordinary  and  generally  understood  meaning  of  that  word,  that  is  to  say,  something 
hurtful  or  injurious  to  the  senses.  The  making  a  pond  for  holding  water  is  a 
nuisance  to  no  one.  The  digging  a  reservoir  in  a  man's  own  land  is  a  lawful  act. 
It  does  not  appear  that  there  was  any  embankment,  or  that  the  water  in  the  reservoir 
was  ever  above  the  level  of  the  natural  surface  of  the  land,  and  the  water  escaped 
from  the  bottom  of  the  reservoir,  and  in  ordinary  course  would  descend  by  gravitation 
into  the  defend-[793]-ants'  own  land,  and  they  did  not  know  of  the  existence  of  the 
old  workings.  To  hold  the  defendants  liable  would  therefore  make  them  insurers 
against  the  consequence  of  a  lawful  act  upon  their  own  land  when  they  had  no  reason 
to  believe  or  suspect  that  any  damage  was  likely  to  ensue. 

No  case  was  cited  in  which  the  question  has  arisen  as  to  real  property ;  but  as  to 
personal  property  the  question  arises  every  day,  and  there  is  no  better  established 
rule  of  law  than  that  when  damage  is  done  to  personal  property,  and  even  to  the 
person,  by  collision  either  upon  the  road  or  at  sea,  there  must  be  negligence  in  the 
party  doing  the  damage  to  render  him  legally  responsible,  and  if  there  be  no  negligence 
the  party  sustaining  the  damage  must  bear  with  it.  The  existence  of  this  rule  is 
proved  by  the  exceptions  to  it,  viz.,  the  cases  of  the  innkeeper  and  common  carrier 
of  goods  for  hire,  who  are  quasi  insurers.  These  cases  are  said  to  be  by  the  custom  of 
the  realm,  treating  them  as  exceptions  from  the  ordinary  rule  of  law.  In  the  absence 
of  authority  to  the  contrary,  I  can  see  no  reason  why  damage  to  real  property  should 
be  governed  by  a  different  rule  or  principle  than  damage  to  personal  property.  There 
is  an  instance  also  of  damage  to  real  property,  when  the  party  causing  it  was  at 
common  law  liable  upon  the  custom  of  the  realm  as  a  quasi  insurer,  viz.,  the  master 
of  a  house  if  a  fire  had  kindled  there  and  consumed  the  house  of  another.  In  such 
case  the  master  of  the  house  was  liable  at  common  law  without  proof  of  negligence  on 
his  part :  Comyns'  Digest,  Action  upon  the  Case  for  Negligence  (A.  6).  This  seems 
to  be  an  exception  from  the  ordinary  rule  of  law,  and  in  my  opinion  affords  an  argu- 
ment that  in  other  cases  such  as  the  piesent  there  must  be  negligence  to  create  a 
liability.  For  these  reasons  I  think  the  first  question  ought  to  be  answered  in  favour 
of  the  defendants. 

[794]  Then  arises  the  second  question,  viz.,  does  it  make  any  difference  that 
reasonable  and  proper  care  and  skill  were  not  exercised  by  the  engineer  and  contractors 
employed  by  the  defendants  (they  being  competent  persons)  with  reference  to  the 
shafts,  which  were  five  old  shafts  runin"ng  vertically  downwards  in  the  portion  of  the 
land  selected  for  the  reservoir,  but  which  were  not  known  or  suspected  by  any  one  to 
be,  as  they  afterwards  proved  to  be,  shafts  which  had  been  made  for  the  purpose  of 
getting  coal  under  the  land  beneath  the  reservoir,  or  that  they  led  to  coal  under  it. 
Now,  assuming  that  the  want  of  reasonable  and  proper  care  and  skill  by  the  engineer 
and  contractors  constituted,  in  point  of  law,  want  of  reasonable  and  proper  skill  by 
the  defendants  themselves  (which  is  by  no  means  a  clear  proposition),  I  nevertheless 
think  that  the  defendants  are  not  responsible.  The  assumed  facts  are  these.  The 
defendants  dig  a  reservoir  in  their  own  land  ;  they  do  not  know  or  suspect  that  their 
doing  it  in  the  manner  they  did  would  do  any  damage  to  their  neighbour.  Is  there  any 
authority  to  shew  that  the  law  casts  upon  them  a  liability  for  damage  should  it  occur? 
In  my  opinion  there  is  authority  to  the  contrary.  Primii  facie  a  man  may  excavate 
a  reservoir  for  water  in  his  own  land.  Whether  he  does  so  carefully  and  skilfully 
^would  seem  to  be  his  own  concern,  and  if  he  be  ignorant  that  any  fact  exists  which 
makes  it  dangerous  to  his  neighbour  it  is  difficult  to  see  what  duty  is  imposed  upon 
him  to  take  any  peculiar  care  or  use  any  particular  skill  in  the  matter.     When  a  mau 
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does  an  act  upon  his  own  close  which  of  itself  is  lawful,  but  is  alleged  to  be  wrongful 
towards  an  adjoining  neighbour  by  reason  of  the  existence  of  some  underground 
openings  between  their  two  closes,  reason  and  good  sense  would  seem  to  require  that 
he  should  know  or  have  the  means  of  knowledge  of  the  existence  of  the  openings. 
How  can  a  man  be  said  to  be  [795]  negligent  when  he  is  ignorant  of  the  existence  of 
the  circumstance  which  requires  the  exercise  of  care]  But  as  I  have  before  said, 
I  think  the  second  question,  and  therefore  necessarily  the  first,  is  concluded  by 
authority; 

The  case  of  2'rower  v*  Chadvnck  was  an  action  in  the  Common  Pleas,  and  is  reported, 
3  Bing.  N.  C.  334.  A  cause  of  action  alleged  in  the  declaration  was  that  the  defen- 
dant was  owner  and  occupier  of  a  vault  and  walls,  and  was  about  to  pull  them  down, 
and  that  it  was  his  duty  to  use  due  care  and  skill  in  pulling  them  down,  but  that 
he  did  not  do  so,  and  thereby  plaintiff's  vault  and  walls  were  damaged.  The  Court  of 
Common  Pleas  held  that  this  duty  was  imposed  by  law,  and  that  a  breach  which 
alleges  that  the  defendant  conducted  himself  so  carelessly,  negligently  and  unskilfully 
in  pulling  down  his  vault  and  walls  as  thereby  to  injure  the  plaintiffs  vault  and  walls, 
afforded  and  was  a  good  cause  of  action.  Error  was  brought,  and  the  judgment  of 
the  Court  of  Exchequer  Chamber  is  reported  in  6  Bing.  N.  C.  1.  The  judgment  of 
the  Court  of  Common  Pleas  was  declared  to  be  erroneous  in  the  most  direct  and 
express  terms.  The  judgment  was  delivered  by  Baron  Parke.  He  said  the  duty 
alleged  was  to  use  due  care  and  skill  in  pulling  down  the  vault  and  walls  adjoining 
the  plaintiffs  vault  and  walls,  so  that,  for  want  of  such  care  and  skill,  the  plaintiffs 
vault  and  walls  should  not  be  damaged,  and  the  breach  was  that  the  defendant  did 
not  use  such  due  care  and  skill,  and  that,  by  reason  thereof,  damage  ensued.  He 
then  proceeds  thus :  "  The  question  is,  whether  the  law  imposes  upon  the  defen- 
dant an  obligation  to  take  such  care  in  pulling  down  his  vault  and  walls  as  that  the 
adjoining  vault  shall  not  be  injured.  Supposing  that  to  be  so  where  the  party  is 
cognizant  of  the  existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obligation 
can  arise  where  there  is  no  [796]  averment  that  the  defendant  had  notice  of  its  exist- 
ence ;  for  one  degree  of  care  would  be  required  where  no  vault  exists  but  the  soil  is 
left  in  its  natural  and  solid  state ;  another  where  there  is  a  vault,  and  another  and  still 
greater  degree  of  care  would  be  required  where  the  adjoining  vault  was  in  a  weak  and 
fragile  condition.  How  is  the  defendant  to  ascertain  the  precise  degree  of  care  and 
caution  the  law  requires  of  him,  if  he  has  no  notice  of  the  existence  or  of  the  nature 
of  the  structure  1  We  think  that  no  such  obligation  as  that  alleged  exists  in  the 
absence  of  notice."  Now,  substituting  defendants'  reservoir  for  defendant's  vault  and 
walls  in  Trower  v.  Chadvnck,  and  plaintiffs  close  and  coal  mine  for  the  plaintiffs  vault, 
the  cases  seem  to  be  indentical.  I  can  perceive  no  distinction.  I  therefore  think  both 
questions  ought  to  be  answered  in  the  negative,  and  that  the  defendants  are  entitled 
to  our  judgment. 

I  have  already  referred  to  the  judgment  of  my  brother  Bramwell,  which  I  have 
carefully  read  and  considered,  but  cannot  concur  in  it.  I  entertain  no  doubt  that  if 
the  defendants  directly  and  by  their  immediate  act  cast  water  upon  the  plaintiffs  land 
it  would  have  been  a  trespass,  and  that  they  would  be  liable  to  an  action  for  it. 
But  this  they  did  not  do.  What  they  did  was  this,  they  dug  a  reservoir  in  their  own 
land  and  put  water  in  it,  which,  by  underground  openings  of  which  they  were  ignorant, 
escaped  into  the  plaintiff's  land.  I  think  this  a  very  different  thing  from  a  direct 
casting  water  upon  the  land,  and  that  the  legal  liabilities  consequent  upon  it  are 
governed  by  a  different  principle. 

So  also  I  do  not  think  the  cases  cited  by  him  as  in  point  of  principle  in  favour  of 
the  plaintiff  really  are  so.  In  Backhouse  v.  Bonomi  the  act  done  by  the  defendant 
was  removing  the  natural  and  rightful  support  of  his  neighbour's  land,  which  at  the 
time  he  must  have  known  might  and  probably  would  do  damage.  This  seems  to 
me  a  very  [797]  different  thing  from  making  a  reservoir  and  filling  it  with  water, 
from  which  no  one  supposed  any  damage  would  arise.  As  to  the  case  of  Tenant  v. 
Goldwin,  reported  twice  in  Salkeld  (1  Salk.  21,  360),  and  also  in  Lord  Raymond's 
Reports  (2  Ld.  Raym.  1089),  I  cannot  understand  what  difficulty  there  was  in  it,  or 
how  it  can  be  an  authority  in  the  present  case.  Judgment  had  gone  by  default.  The 
motion  was  in  arrest  of  judgment,  and  the  declaration  contained  an  averment  tha^ 
the  defendant  "  debuit  et  solebat "  to  repair  a  wall  between  the  plaintiff's  and  defen- 
dant's closes,  and  that,  by  reason  of  the  want  of  repair  of  the  wall  the  damage  ensued. 
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This  averment  was  admitted  to  be  true  by  the  form  of  the  proceeding,  and,  being 
admitted,  I  cannot  myself  see  where  the  difficulty  was  as  to  the  defendant's  liability, 
or  how  the  case  can  be  an  authority  when  no  such  liability  to  repair  is  admitted  to 
exist.  It  is  not  alleged  in  the  present  case  that  the  defendant  was  under  a  liability  to 
stop  up  the  opening  in  his  own  land  from  the  adjoining  land. 

I  still  retain  the  opinion  I  originally  formed.  I  think  the  case  is  governed  by 
Chadwick  v.  Trower,  and  that  to  hold  the  defendant  liable  without  negligence  would 
be  to  constitute  him  an  insurer,  which,  in  my  opinion,  would  be  contrary  to  legal 
analogy  and  principle. 

Pollock,  C.  B.  The  question  in  this  case  is,  in  my  judgment,  one  of  great 
difficulty,  and  therefore  of  much  doubt.  Apparently  it  has  never  before  been  the 
subject  of  litigation,  for  the  reports  are  without  any  decided  ease  in  point,  and  the 
books  of  authority  are  silent  on  the  immediate  matter,  and  afford  only  indirect  assist- 
ance. The  general  question  is,  for  what  acts  done  on  his  own  land  (and  apparently 
quite  lawful),  is  the  owner  of  an  estate  liable,  if  it  should  turn  out  in  the  result  that 
damage  is  [798]  thereby  occasioned  to  the  estate  of  another  (who  may  be  an  immediate 
or  a  distant  neighbour)  on  account  of  some  circumstance  entirely  unknown  to  the 
proprietor  who  causes  the  act  to  be  done. 

I  quite  agree  with  my  brother  Bramwell  that,  in  a  case  like  the  present,  it  is  most 
important  to  ascertain  the  principle  on  which  a  decision  should  proceed.  As  one 
mode  of  doing  so  I  will  assume  that  the  communication  by  which  the  water  escaped 
from  the  defendants'  to  the  plaintiff's  estate  was  a  natural  one.  There  are  several 
counties  in  England  (Derbyshire  especially)  where  this  might  occur — where  a  natural 
communication  might  cause  water  to  pass  underground  to  a  distant  property,  such 
communication  being  wholly  unknown  and  unsuspected  by  either  party.  Now,  in 
such  a  case,  would  the  distant  neighbour  have  a  right  of  action  if  in  consequence  of 
an  attempt  to  form  an  artificial  piece  of  water,  whether  for  utility  or  ornament,  it 
escaped  into  an  underground  channel  and  did  damage  beyond  the  limits  of  the 
property  on  which  the  reservoir  was  formed  1  I  see  no  ground  on  which  an  action 
could  be  maintained  for  the  damage  arising  under  such  circumstances.  Well,  then, 
if  the  underground  communication  be  the  result  of  the  complaining  party  having 
exercised  his  right  to  take  the  minerals,  does  that  give  him  a  better  right  to  complain  : 
I  own  I  think  not,  and  I  agree  with  my  brother  Martin  that  no  action  will  lie.  It 
appears  to  me  that  my  brother  Bramwell  assumes  too  strongly  that  the  complainant 
"had  a  right  to  be  free  from  what  is  called  'foreign  water.'"  That  may  be  so  with 
reference  to  surface-rights ;  but  I  am  not  prepared  to  hold  that  this  applies  to  every 
possible  way  in  which  water  may  happen  to  come.  There  being,  therefore,  no 
authority  for  bringing  such  an  action,  I  think  the  safer  course  is  to  decide  in  favour 
of  the  defendants. 

[799]  With  respect  to  the  negligence  of  the  engineer  employed  to  make  the 
reservoir,  it  is  not  stated  in  what  it  consisted,  nor  is  it  shewn  that  it  is  such  as  would 
make  the  owner  of  the  land  responsible,  and  any  liability  arising  from  the  acts  of  the 
engineer  is  more  a  question  of  fact  than  of  law. 

Channell,  B.  I  only  heard  a  part  of  the  argument,  and  therefore  express  no 
opinion. 

Judgment  for  the  defendants. 

Memorandum. 

In  the  previous  Hilary  Vacation,  the  following  gentlemen  were  appointed  Her 
Majesty's  Counsel : — John  Peter  De  Gex,  of  Lincoln's  Inn,  Esq.,  Joshua  Williams,  of 
Lincoln's  Inn,  Esq.,  Edward  Francis  Smith,  of  the  Middle  Temple,  Esq.,  and  George 
Jessel,  of  Lincoln's  Inn,  Esq. 
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[800]    Easter  Vacation,  28  Vict.    In  the  Exchequer  Chamber. 

(Error  from  the  Court  of  Exchequer.) 

Sutton  v.  The  Great  Western  Railway  Company.  Sutton  v.  The  South 
Eastern  Railway  Company. — May  17, 18, 1865. — In  an  action  for  money  had  and 
received  to  recover  back  from  a  railway  Company  an  extra  charge  for  the  carriage 
of  packed  parcels,  the  plaintiff  proved  that  he  pursued  in  London  the  trade  of 
collecting  small  parcels,  enclosing  them  in  one  package  and  forwarding  it  to  his 
agent  in  the  country  by  the  defendants'  railway.  By  the  defendants'  tariff, 
parcels  between  1  cwt.  and  500  lbs.  were  divided  into  five  classes,  according  to 
the  description  of  goods  they  contained,  and  were  charged  at  five  different  rates, 
but  packed  parcels  were  charged  at  the  highest  rate,  with  501.  per  cent,  in 
addition.  The  plaintiff's  packed  parcels  were  always  charged  at  the  highest 
rate,  with  501.  per  cent,  in  addition,  without  reference  to  the  contents  of  the 
inclosures,  which  were  generally  unknown  both  to  him  and  the  Company. — The 
plaintiff  tendered  evidence  to  prove  that  four  wholesale  houses  in  London,  who 
daily  sent  large  quantities  of  their  own  goods  by  the  defendants'  railway, 
habitually  received  enclosures  from  others,  which  were  sent  in  packed  parcels, 
and  that  these  wholesale  houses  were  never  charged  according  to  the  Company's 
tariff  for  packed  parcels.  The  defendants'  counsel  excepted  to  the  reception  of 
this  evidence,  but  it  was  admitted  by  the  Judge.  No  evidence  was  given  that 
the  Company  were  ever  directly  informed  that  any  one  specific  parcel  sent  by 
these  wholesale  houses  was  a  packed  parcel,  but  the  evidence  was  that  no  questions 
were  ever  asked  by  the  Company. — The  plaintiff  also  tendered  evidence  to  prove 
that  at  a  reference  in  1849  evidence  was  given,  in  the  presence  of  the  then 
solicitor  and  the  then  traffic  manager  of  the  Company,  of  the  practice  of  whole- 
sale houses  in  London  to  pack  parcels  in  the  way  these  four  wholesale  houses 
still  did.  The  defendants'  counsel  also  excepted  to  the  reception  of  this  evidence, 
but  it  was  admitted  by  the  Judge. — The  plaintiff  also  tendered  evidence,  by  a 
person  conversant  with  the  business  of  carriers,  that  the  practice  of  sending 
packed  parcels  had  for  many  years  been  so  general  as  to  be  notorious  amongst 
carriers.  The  defendants'  counsel  also  excepted  to  the  reception  of  this  evidence, 
but  it  was  admitted  by  the  Judge. — Upon  the  above  proof,  the  Judge  told  the 
jury  that  there  was  evidence  on  which  they  might  find  "  that  parcels  had  been 
carried  by  the  defendants  for  other  persons,  containing  goods  of  a  like  description, 
and  under  like  circumstances,  at  a  less  rate  than  such  goods  were  carried  by  them 
for  the  plaintiff",  and  also  on  which  they  might  find  that  the  defendants  know- 
ingly and  purposely  charged  the  plaintiff  more  than  other  persons ;  and  that  if 
the  jury  believed  that  the  defendants  knowingly  and  purposely  charged  the 
plaintiff  at  a  higher  rate  than  other  persons  upon  a  packed  parcel  of  goods  they 
ought  to  find  a  verdict  for  the  plaintiff."  The  defendants'  counsel  having 
tendered  a  bill  of  exceptions  to  this  ruling, — Held,  in  the  Exchequer  Chamber : 
First,  that  the  evidence  of  the  four  wholesale  houses  was  admissible  for  the 
purpose  of  proving  that  other  persons  sent  packed  parcels  which  were  not 
charged  at  the  same  rate  as  the  plaintiff's  packed  parcels. — Secondly)  that  the 
evidence  of  what  took  place  at  the  reference  in  1849  was  admissible,  for  the 
purpose  of  proving  notice  to  the  Company  of  the  practice,  and  thus  strengthening 
the  inference  the  plaintiff  asked  the  jury  to  draw  that  the  Company  abstained 
from  asking  questions  of  the  four  wholesale  houses,  not  in  ignorance  that  they 
sent  packed  parcels,  but  because  they  wished  not  to  charge  them  at  the  same 
rate  as  the  plaintiff". — Thirdly,  that  the  evidence  that  the  practice  of  sending 
packed  parcels  was  so  general  as  to  be  notorious  amongst  carriers  was  admissible, 
inasmuch  as  the  fact  that  the  practice  had  for  many  years  been  general  and 
without  disguise  might  properly  be  taken  into  account  by  the  jury  when  con- 
sidering whether,  from  the  absence  of  inquiry  on  the  part  of  the  Company 
as  to  whether  the  parcels  were  packed,  they  would  draw  the  plaintiff's  inference 
that  the  Company  abstained  from  making  inquiry  because  they  wished  not  to  be 
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affected  with  express  notice,  or  the  defendants'  view  that  they  really  did  not 
know. — Fourthly,  that  the  direction  of  the  Judge  was  correct,  since  there  was 
evidence  that  the  defendants  had,  with  respect  to  the  plaintiff,  acted  contrary  to 
the  equality  clause  in  the  7  &  8  Vict.  c.  iii.  s.  50 ;  and  therefore  the  plaintiff  was 
entitled  to  maintain  an  action  against  them  :  Per  Cockburn,  C.  J.,  Byles,  J., 
Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  and  Shee,  J.  Dissentiente  Erie,  C.  J. — 
Per  Erie,  C.  J. :  First,  that  the  charge  of  50  per  cent,  extra  for  packing  wa.s 
lawful  under  sect.  53  of  the  10  &  11  Vict.  c.  ccxxvi.,  authorizing  a  discretional 
charge  for  parcels,  and  was  not  within  the  7  &  8  Vict.  c.  iii.  s.  50,  requiring 
equality  of  charge  under  certain  conditions  relating  to  the  charges  authorized  by 
that  section,  and  therefore  not  rendered  unlawful  by  reason  of  the  alleged 
inequality. — Secondl}?^,  there  was  no  evidence  that  the  defendants,  in  any  specific 
instance,  knowingly  and  purposely  charged  the  plaintiff  at  a  higher  rate  for  his 
parcel  than  they  charged  any  other  person  for  a  parcel  of  like  description  and 
quantity,  delivered  under  like  circumstances. — Thirdly,  assuming  the  charge  for 
packing  within  the  7  &  8  Vict.  c.  iii.  s.  50,  there  was  no  evidence  that  a  charge 
on  the  goods  of  the  plaintiff  of  a  like  description  and  quantity  with  the  goods 
of  some  other  person  was  unequal  to  the  charge  on  such  goods  of  that  other 
person  in  respect  of  the  same  carriage. — Fourthly,  there  was  no  evidence  that  the 
parcels  of  the  plaintiff  were  delivered  under  like  circumstances  with  the  parcels 
of  the  other  persons. — Fifthly,  that  no  action  lies  to  recover  back  part  of  a  charge 
for  carriage  lawful  in  itself,  by  reason  that  the  same  service  of  carriage  has  been 
done  for  some  other  person  at  a  lower  charge. — Sixthly,  that  the  evidence 
excepted  to  was  inadmissible,  and  there  was  a  misdirection  thereon. 

[S.  C.  35  L.  J.  Ex.  18;  11  Jur.  (N.  S.)  879;  13  W.  R.  1091;  13  L.  T.  221: 
affirmed  1869,  L.  R.  4  H.  L.  226;  cf.  SuUon  v.  South- Eastern  Railway,  1866, 
4  H.  &  C.  325 ;  L.  R.  1  Ex.  32.  Followed,  London  and  North  Western  Railway  v. 
Evershed,  1878,  3  A.  C.  1039.  Explained,  Denaby  Main  Colliery  Company  v.  Man- 
chester, Sheffield  and  Lincolnshire  Railway,  1885,  11  A.  C.  116.  Distinguished,  Stone 
V.  Midland  Railway,  [1903]  1  K.  B.  746.] 

,  Error  on  a  bill  of  exceptions.  The  declaration,  in  the  first  of  the  above  actions, 
contained  a  count  for  money  had  and  received.  Plea :  never  indebted,  except  as  to 
501.  and  payment  of  that  amount  into  Court.  Replication :  joinder  in  issue,  and 
acceptance  of  the  501.  in  satisfaction. 

[801]  The  cause  was  tried,  before  Martin,  B.,  at  the  London  Sittings  after  Trinity 
Term,  1864,  when  the  plaintiff  proved  that  he  was  a  carrier,  and  that  his  principal 
place  of  business  was  at  Aldersgate  Street,  in  the  city  of  London.  He  had  also  places 
of  business  at  Bath,  Grloucester,  Bristol  and  other  places  in  the  west  of  England,  at 
all  which  places  he  had  agents.  His  principal  business  was  to  collect  parcels  from 
the  wholesale  houses,  and  to  pack  them  together  in  one  package,  box  or  hamper.  He 
addressed  the  'package,  box  or  hamper  to  his  country  agents,  and  sent  the  package, 
[802]  box  or  hamper,  containing  the  parcels  so  packed  in  them  to  be  conveyed  by 
the  defendants'  railway  to  his  agents  in  the  country.  The  plaintiffs  agents,  upon 
receiving  any  such  package,  box  or  hamper  so  packed,  took  the  same  to  their  own 
offices,  and  unpacked  and  distributed  the  several  enclosed  parcels  to  the  various  indi- 
viduals to  whom  they  were  addressed.  The  defendants  did  not  know,  and  had  nothing 
to  do  with  the  parties  by  whom  or  to  whom  the  enclosed  parcels  were  addressed.  The 
plaintiff  always  did  the  cartage  of  the  goods  to  the  station  of  the  defendants'  railway 
in  London,  and  the  defendants  had  nothing  to  do  with  the  receipt  of  the  parcels  in 
London,  or  the  delivery  at  the  places  of  consignment,  but  merely  received  the  package, 
box  or  hamper  from  the  plaintiff  at  their  station  in  London,  and  delivered  the  same 
entire  to  his  agent,  to  whom  they  were  addressed,  and  the  plaintiff  always  paid  the 
defendants  for  the  carriage  of  the  package,  box  or  hamper.  The  plaintiff's  packages 
were  sent  by  the  luggage  trains,  and  the  defendants  published  no  tjiriff  of  their  charges. 
The  plaintiff  further  gave  evidence  that  the  carman  of  the  plaintiff,  who  took  the  goods 
to  the  defendants'  station,  always  took  a  printed  form  of  declaration  as  to  the  nature 
of  the  goods,  of  which  the  following  is  a  copy  : — 
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"  (710)     To  the  Great  Western  Railway  Company. 

"Station  186     . 

"  Received  from  the  undermentioned  goods  on  the  conditions  stated  on 

the  other  side. 

"  To  be  forwarded  as  below  directed. 


Date 

of  in- 
voice. 

To 
what 
Sta- 
tion. 

Consignee. 

c 

8 

a 

I 

Goods. 

Weiglit. 

Paid. 

Paid  on 

Truck. 

Name. 

Ad- 
dress. 

No. 

o  c 
•- S 

Con- 
tents. 

Tons.Cwt.  Qrs.  LIjs. 

£    .s.   d. 

£    s,  d. 

Hem  arks. 

Sen 

der. 

• 

"Checked  by 


Outwards 


Entered  by 


[803]  "  All  parcels  of  goods  and  packages  the  contents  of  which  are  not  properly 
declared  by  the  senders  will  be  charged  with  the  highest  class,  and  all  such  parcels  of 
goods  and  packages  not  exceeding  five  hundred  pounds  in  weight,  if  the  contents  shall 
not  be  declared,  will  be  considered  as  easph  containing  different  kinds  of  articles,  and 
each  such  parcel  of  goods  and  packages  will  accordingly  be  subject  to  the  regulations 
relating  to  '  smalls,'  and  charged  for  accordingly." 

The  plaintiff  further  proved  that  the  foregoing  form  of  declaration  was  furnished 
by  the  defendants,  and  that  before  the  goods  left  the  plaintiff's  office,  the  plaintiff 
filled  up  all  the  columns  of  that  declai-ation  except  the  columns  headed  respectively 
"  weight,"  "  paid,"  and  "  remarks,"  and  that  any  package,  box  or  hamper  containing, 
as  above  described,  several  parcels  of  different  kinds  of  goods,  was  described  by  the 
plaintiff  in  the  declaration  as  "packed."  The  goods  were  weighed  at  the  station  at 
which  the  defendants  received  them,  and  the  defendants'  clerks  inserted  in  the  form  of 
declaration  the  weight  of  each  package  and  the  sum  to  be  paid  for  the  carriage  of  the 
same.  The  declaration  was  left  with  the  defendants'  clerks,  and  they  gave  to  the 
plaintiflP  a  receipt  for  the  goods^ 

The  plaintiff,  in  the  course  of  business  above  described,  on  the  21st  of  December, 
1861,  sent  a  hamper  containing  various  parcels,  as  before  explained,  by  the  defendants' 
railway  from  London  to  Bath,  which  hamper  was  declared  to  be  packed,  and  weighed 
four  hundred  weight,  twelve  quarters  and  twenty  pounds. 

The  defendants  were  in  the  habit  of  charging  for  the  carriage  of  goods  upon  their 
railway  rates  according  to  the  nature  and  description  of  the  goods  as  classified  in  a 
certain  tariff  of  which  the  following  is  a  copy  : — 

[804]  Rates  from  London 
On  Goods  and  Parcels  above  1  cwt.  and  under  500  lbs.  by  Luggage  Trains. 


1st. 

2nd. 

3rd.         4th. 

5th. 

Class  packed  parcels. 

Bath    .        .  21/8 
Bristol          .  22/6 
Exeter.        .  30/ 
Swansea       .  33/4 

26/8 
27/6 
35/ 
36/8 

32/6 
35/ 
40/ 
46/8 

37/6 
40/ 
50/ 
51/8 

42/6 

45/ 
70/ 
86/8 

42/6  and  50  per  cent. 
45/    and  50  per  cent. 
70/    and  50  per  cent. 
86/8  and  50  per  cent. 
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Rates  from  London 
On  Gbods  and  Parcels  under  1  cwt. 


28 

56 

112 

Bath 

1/ 

1/8 

Bristol     . 

1/3 

2/6 

Exeter     . 

1/ 

1/3 

Swansea  . 

1/6 

2/ 

2/6 

Packed  parcels  the  above  and  50  per  cent. 

The  defendants  charged  the  plaintiff,  and  the  plaintiff  paid  to  the  defendants,  the 
sum  of  14s.  2d.  for  the  carriage  of  the  above  mentioned  hamper,  being  at  the  rate 
expressed  in  the  said  tariff  to  be  charged  on  packed  parcels,  viz.,  42s.  6d.  per  ton,  and 
fifty  per  cent,  added  ;  and  the  contents  of  the  hamper  were  drapery  and  books ;  and 
the  other  parcels  sent  by  the  plaintiff  by  the  defendants'  railway  to  the  places  men- 
tioned in  the  said  tariff  were  charged,  in  like  manner,  the  rates  set  down  for  packed 
parcels  in  the  tariff  before  mentioned,  and  such  rates  were  paid  by  the  plaintiff  under 
protest.  The  defendants  admitted  that  the  plaintiff  did  not  know  the  actual  contents 
of  any  of  the  packages  he  received,  but  from  the  business  carried  on  by  the  parties 
who  delivered  them  to  him,  and  from  the  appearance  of  the  packages  themselves,  he 
inferred,  and  the  fact  was,  that  the  greater  part  of  them  were  drapery  goods.  He 
also  received  packages  from  hosiers,  stationers,  perfumers  [805]  and  other  tradesmen, 
and  it  was  his  habit  to  put  indifferently  into  one  packed  parcel  all  or  any  of  the 
packages  he  received  which  were  addressed  to  the  same  town  and  were  of  a  suitable 
weight. 

The  plaintiff  further  proved  that  the  majority  of  consignors  who,  on  the  21st  of 
December,  sent  him  parcels  to  be  transmitted  to  Bath  were  dealers  in  drapery  or 
millinery,  that  their  goods  were  called  drapery  in  the  carrying  trade,  and  that  the 
parcels  might  contain  velvet,  silks,  ribbons  and  all  kinds  of  goods  of  that  character. 

The  plaintiff,  to  maintain  the  affirmative  of  the  said  issue,  called  a  witness,  Peter 
Gaillard,  who  proved  that  he  had  for  many  years  been  engaged  as  manager  in  the 
service  of  Messrs.  Morley  &  Co.,' of  Wood  Street,  in  London,  wholesale  hosiers  and 
general  warehousemen ;  and  the  plaintiff  proposed  to  put  to  the  witness  the  following 
c^uestion  : — "  Have  Messrs.  Morley  been  in  the  practice  of  packing  or  enclosing  the 
packages  of  various  descriptions  of  goods  in  one  large  package  or  hamper  V  Where- 
upon the  counsel  for  the  defendants  interfered  and  insisted  that  the  question  was 
inadmissible  and  irrelevant  to  the  issue,  and  prayed  the  said  Baron  not  to  allow  the 
question  to  be  put.  But  the  Baron  held  and  affirmed  that  the  said  question  was 
admissible  and  relevant  to  the  issue.  Whereupon  the  counsel  of  the  defendants  made 
their  exception  to  the  said  ruling.  The  witness  then  answered  the  question  in  the 
affirmative,  and  stated  that  such  larger  packages  were  then  sent  to  the  defendants' 
railway,  and  that  he  knew  such  packages  were  made  up  and  sent  to  Bath  and  all  the 
large  towns  in  the  country  :  the  Messrs.  Morley  not  only  sent  in  one  package  parcels 
of  various  consignees  in  their  own  course  of  business,  but  also  parcels  from  other  trades- 
men in  London  for  the  same  consignee,  and  occasionally  for  more  than  one  consignee 
in  the  same  town  :  Messrs.  [806]  Morley  also  received  enclosures  from  other  tradesmen 
in  London,  packed  in  the  same  way,  and  distributed  them :  Messrs.  Morley  were  not 
paid  for  enclosing  or  distributing  the  parcels,  but  were  served  in  the  same  way  by 
other  tradesmen  :  the  defendants'  charges  for  carriage  were  the  same  whether  there 
were  enclosures  in  the  packages  or  not. 

The  witness  stated,  on  cross-examination  by  the  defendants'  counsel,  that  Morley 
&  Co.  did  not  declare  the  contents  of  their  packages  on  delivering  them  to  the  defen- 
dants, and  that  the  defendants  never  asked  them  the  contents :  it  was  impossible 
to  tell  from  the  outside  of  the  packages  whether  they  were  packed  or  not ;  and  that 
Morley  &  Co.  daily  sent  in  their  own  packages  parcels  belonging  to  other  houses, 
sometimes  one  hundred  a  day.  The  witness  produced  a  book  kept  by  Morley  and 
Co.,  in  which  they  daily  entered  such  parcels  sent  by  them,  and  such  book  contained 
many  thousands  of  such  entries. 
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The  plaintiff  called  as  a  witness  James  Copeland,  who,  subject  to  a  similar  exception 
on  the  part  of  the  defendants,  proved  that  he  was  in  the  habit  of  taking  packages  of 
the  Messrs.  Morley  to  the  defendants'  receiving  offices  in  London  ;  the  defendants' 
clerk  there  used  to  ask  him  what  they  contained  :  he  used  to  declare  all  goods  belonging 
to  Messrs.  Morley  as  drapery :  drapery  was  the  name  for  those  parcels  which  were 
packed  :  no  other  question  was  asked,  and  there  was  nothing  on  the  outside  by  which 
it  could  be  discovered  whether  a  parcel  was  packed  or  not :  the  Messrs.  Morley  were 
always  charged  for  the  carriage  of  their  packages  at  the  fourth  class  rate  in  the  afore- 
said tariff,  being  the  rate  apportioned  to  drapery  goods,  and  were  never  charged  the 
extra  rate  of  501.  per  cent,  on  any  packed  parcels :  defendants  were  perfectly  aware 
of  the  practice  of  Messrs.  Morley's  house  as  to  packed  parcels,  [807]  and  had  been 
so  for  a  long  time :  they  had  never  charged  him  the  packed  parcel  rate  in  his  life : 
the  plaintiff's  packed  parcels  were  exactly  similar  in  appearance  to  the  packages  sent 
by  the  Messrs.  Morley,  and  were  packed  alike,  and  they  sent  many  parcels  by  the 
plaintiff. 

The  plaintiff  then  called  as  a  witness  John  Hill,  who  stated  that  he  was  a  super- 
intendant  of  packers  for  Copestake  &  Moore,  who  were  drapers  in  London,  and  dealt 
in  everything,  millinery,  haberdashery,  and  hosiery :  he  had  lived  thirty  years  with 
them :  they  were  constantly  in  the  habit  of  forwarding  goods  from  the  house  to  the 
extent  of  150  to  200  parcels  a  day  :  they  received  parcels  from  different  houses  in  the 
drapery  trade  and  book  trade :  if  anyone  sent  them  a  parcel,  they  took  it  in  :  defen- 
dants sent  their  carts  two  or  three  times  a  day  for  the  parcels :  this  had  been  the 
practice  ever  since  he  had  been  in  Copestake  &  Moore's  establishment :  they  did  it 
now  more  than  they  ever  did :  the  defendants  had  never  complained  of  it :  Copestake 
&  Moore  put  most  of  their  parcels  in  boxes  :  the  defendants  made  no  inquiries  as  to 
whose  inclosures  were  in  the  boxes  :  they  had  never  complained  of  sending  enclosures 
in  Copestake  &  Moore's  boxes.  The  witness  produced  vouchers  from  the  defendants 
to  Messrs.  Copestake  &  Moore,  which  were  given  in  evidence,  by  which  it  appeared 
that  the  charge  made  by  the  defendants  to  Copestake  &  Moore  for  their  boxes  of 
packed  parcels  from  London  to  Bath  was  37s.  6d.,  being  the  fourth  class  rate  in  the 
tariff  before  mentioned,  and  that  the  fourth  class  rate  was  also  charged  to  Copestake 
&  Moore  for  their  packed  parcels  to  the  other  towns  mentioned  in  the  tariff'.  The 
witness  further  stated  that  Copestake  &  Moore  received  packages  from  their  customers 
in  the  country  containing  parcels  from  different  individuals  :  the  defendants  made  no 
difference  in  their  charges  whether  [808]  packed  or  not :  he  never  knew  the  defendant 
had  made  any  such  charge  as  the  rate  on  packed  parcels  mentioned  in  the  tariff:  they 
had  a  clerk  whose  special  employment  was  to  check  these  charges. 

The  said  John  Hill,  on  cross-examination,  stated  that  they  also  sent  out  packages 
not  packed :  they  also  received  them :  the  Company  could  not  tell  from  the  outside 
whether  it  was  packed  or  not;  they  sent  out  from  seven  hundred  to  one  thousand 
packages  a  day ;  and  fifty  to  one  hundred  of  them  were  packed  parcels. 

The  said  John  Hill,  on  his  re-examination,  stated  that  his  business  had  been  done 
on  the  same  principle  ever  since  he  had  been  in  the  house  of  Copestake  &  Moore ;  and 
that  he  at  first  had  been  the  only  porter,  but  that  they  now  employed  107  porters. 

The  plaintiff  also  called  as  a  witness  William  Stanley,  who  stated  that  he  was 
in  the  employ  of  Messrs.  Pawson,  of  Saint  Paul's  Churchyard  :  they  were  wholesale 
warehousemen  :  he  had  been  twenty-five  years  in  their  house,  and  twenty  years  as 
their  manager :  they  received  parcels,  be  might  say  hourly,  to  send  to  the  country ; 
five  hundred  to  six  hundred  a  week  :  their  practice  was  the  same  as  had  been  stated 
by  previous  witnesses  :  they  sent  all  things  and  everything  that  came,  except  glass  or 
combustibles :  they  never  had  been  charged  extra  rates  for  packed  parcels.  And  the 
witness  produced  the  vouchers  of  the  defendants  given  to  the  said  Messrs.  Pawson  & 
Co.  for  payments  made  by  them  to  the  defendants  for  the  carriage  of  goods  on  their 
railways,  which  was  put  in  evidence,  and  confirmed  his  statement. 

The  said  William  Stanley,  on  his  cross-examination,  stated  that  no  one  looking  at 
,the  packages  would  know  whether  they  had  been  packed  or  were  single  packages. 

"The  plaintiff  also  called  as  a  witness  John  Goodfellow,  [809]  who  stated  that  he 

■  was  in  the  employ  of  Messrs.  Dillon  &  Co.,  of  Fore  Street,  drapers ;  he  had  been  in 

the  package  department  twenty-eight  years :  ever  since  he  had  been  there  they  had 

sent  packed  parcels  by  the  defendants'  railway  :  he  had  extracted  from  the  book  and 

ound  that  they  sent  one  thousand  a  month  ;  he  had  sent  many  by  the  defendants,  the 
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Great  Western  Railway  Company :  the  course  of  business  that  had  been  spoken  to  by 
the  other  witnesses  was  exactly  the  same  as  was  within  his  experience.  And  the 
witness  produced  the  vouchers  given  by  the  defendants  to  the  said  Messrs.  Dillon  & 
Co.  for  payments  for  the  carriage  of  goods  by  the  defendants  on  their  railways,  which 
were  put  in  evidence  and  bore  out  the  witness's  statement. 

The  plaintiff  then  offered  to  give  in  evidence  and  prove  that  in  the  year  1849 
certain  witnesses  gave,  in  the  presence  of  the  defendants,  their  solicitor  and  traffic 
manager,  similar  evidence  to  that  above  mentioned,  of  the  presence  of  houses  in 
London  in  packing  parcels  and  sending  them  by  the  defendants'  railway.  Where- 
upon the  defendants'  counsel  interposed  and  insisted  that  the  evidence  so  offered  to 
be  given  by  the  plaintiff  was  not  good  or  admissible  in  law  upon  the  issue  afore- 
said, and  prayed  the  said  Baron  to  inform  the  jurors  that  the  said  last  mentioned 
evidence  was  not  good  or  admissible  in  law  upon  the  issue  aforesaid,  but  the  said 
Baron  held  and  affirmed  that  the  said  evidence  so  offered  to  be  given  by  the  plaintiff 
was  good  and  admissible  in  law.  Whereupon  the  counsel  of  the  defendants  made 
their  exceptions  to  the  ruling  of  the  said  Baron.  And  thereupon  the  plaintiff  called 
a  Mr.  Walker  as  a  witness,  who  proved  that  in  the  year  1 849  an  action  was  brought 
by  Mr.  Parker,  a  carrier,  against  the  defendants  for  over-charges  on  the  carriage  of 
goods  on  their  railway,  which  was  referred  to  arbitration,  and  at  the  meetings  [810] 
before  the  arbitrator,  which  the  witness  attended  as  Mr.  Parker's  attorney,  and  which 
were  also  attended  by  the  Company's  attorney  and  their  traffic  manager,  a  witness 
named  Maw  was  examined  for  Mr.  Parker  and  gave  evidence  as  follows  : — "  I  am  in 
business  as  a  surgical  instrument  maker :  have  dealings  with  druggists ;  frequently 
send  parcels  by  the  Great  Western  Railway,  consisting  principally  of  articles  of  trade  ; 
they  have  contained  other  goods  which  my  customers  send  to  me  to  be  packed  with 
these  goods  :  the  enclosed  parcels  contained  drugs,  patent  medicines,  cigars,  and  almost 
everything  a  country  druggist  deals  in ;  all  these  things  have  been  enclosed  in  the 
package  in  which  my  goods  were  sent,  and  I  have  always  done  it :  the  total  weight  of 
these  packages  is  from  half  a  hundred  weight  or  even  less  than  that,  fourteen  pounds ; 
the  practice  is  known  to  all  the  wholesale  trade  in  London ;  I  mean  the  trade  gener- 
ally, drapers,  booksellers,  wholesale  druggists ;  I  know  this  from  sending  parcels  and 
receiving  them :  the  object  of  doing  this  is  that  my  customers  save  carriage  by  it. 
When  I  make  up  these  packages,  they  are  generally  sent  to  one  person,  but  in  a  few 
instances  not  so  :  I  have  been  in  the  business  thirty  years,  and  it  has  been  the  practice 
ever  since  :  I  never  paid  the  Company's  charge,  and  don't  know  if  they  charge  50  per 
cent.,  or  whether  they  did  not :  I  always  send  these  parcels  to  Sherman's,  and  no  inquiry 
was  made  as  to  the  contents  :  I  have  never  had  any  complaint  from  customers  that  50 
per  cent,  was  charged." 

Then  cross-examined  :  "  I  never  pack  goods  without  instructions  from  the  country : 
I  never  furnish  the  weights  when  packages  are  delivered  to  Sherman :  the  names  of 
the  principal  persons  to  whom  1  forwarded  goods  by  Great  Western  Railway  Company 
are  Ferris  &  Son,  of  [811]  Bristol,  Knight  of  Bath,  Holraan  &  Flam  of  Exeter, 
Cornish  &  Lewens  of  Plymouth  :  I  never  made  any  declaration  of  the  contents  when 
I  delivered  them  to  Sherman." 

The  said  Mr.  Walker  further  proved  that  at  the  said  arbitration  meetings  he  called 
about  seven  witnesses,  who  proved  the  practice  of  packing  parcels  together  and  sending 
them  as  one  package  by  the  Great  Western  Railway,  and  that  the  witnesses  all  agreed 
that  no  extra  charge  was  made  for  such  packages  by  the  Company. 

And  the  plaintiff,  for  the  purpose  of  proving  that  the  practices  above  described  of 
packing  parcels  had  been  sufficiently  general  to  be  notorious  amongst  carriers,  also 
called  a  witness,  Hugh  Lavington,  who  stated  that  he  had  been  a  carrier  and  carriers' 
agent  for  forty  years.  And  thereupon  the  plaintiffs  counsel  proposed  to  put  the 
question  :  •'  Has  the  practice  of  packing  parcels  been  notorious  during  the  whole  time 
of  your  being  in  business?"  Whereupon  the  defendants'  counsel  interposed  and 
insisted  that  the  said  question  was  not  good  or  admissible  in  law  on  the  issue  aforesaid, 
and  prayed  the  said  Baron  to  rule  that  the  said  question  should  not  be  put  or 
answered  ;  but  the  said  Baron  held  that  the  said  question  was  admissible,  and  allowed 
the  same  to  be  put.  And  the  said  witness  thereupon  proved  that  the  practice  of 
packing  parcels  had  been  for  the  last  forty  years  so  general  as  to  be  notorious  among 
carriers.  And  the  said  counsel  for  the  defendant  then  excepted  to  the  said  evidence 
£13  inadmissible  and  irrelevant  to  the  issue.       '    ''^■'   '-'' '       mi-^j  •    . 
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The  defendants'  counsel  offered  no  evidence.  Whereupon  the  said  Baron  summed 
up,  and  informed  and  directed  the  jury,  that  the  several  matters  so  produced  and 
given  in  evidence  on  the  part  of  the  plaintiff  were  evidence  upon  which  they  might 
find  that  parcels  had  been  carried  by  the  defendants  for  other  persons,  containing 
goods  of  a  like  [812]  description  and  under  like  circumstances,  at  a  less  rate  than 
such  goods  were  carried  by  them  for  the  plaintiff.  And,  also  upon  which  they  might 
find  that  the  defendants  knowingly  and  purposely  charged  the  plaintiff  more  than 
other  persons;  and  that  if  the  jury  believed  that  the  defendants  knowingly  and 
purposely  charged  the  plaintiff  at  a  higher  rate  than  other  persons  upon  a  packed 
parcel  of  goods,  they  ought  to  find  a  verdict  for  the  plaintiff"  on  the  issue  aforesaid. 
Whereupon  the  counsel  for  the  defendants  made  their  exceptions  to  the  said  directions, 
and  further  contended  that  the  said  Baron  ought  to  have  directed  the  jury  that  there 
was  no  evidence  that  parcels  were  carried  by  the  defendants  for  other  persons,  con- 
taining goods  of  a  like  description  and  under  like  circumstances,  at  a  less  rate  than 
such  goods  were  carried  by  them  for  the  plaintiff.  And  that  there  was  no  evidence 
of  the  specific  contents  of  any  of  the  plaintiff"'s  parcels  from  which  the  jury  ought  to 
infer  a  specific  inequality  upon  any  parcels  between  the  rate  charged  to  the  plaintiff 
and  to  other  persons.  And  that  there  was  no  evidence  that  the  defendants  knowingly 
and  wilfully  charged  the  plaintiff  more  than  other  persons.  And»that  the  said  Baron 
ought  also  to  have  directed  the  jury  that  the  defendants  were  at  liberty  to  demand, 
for  parcels  not  exceeding  five  hundred  pounds  in  weight,  any  sum  they  might  think 
fit.  And  that  there  was  no  evidence  before  the  jury  on  which  they  could  find  a 
verdict  for  the  plaintiff. 

But  the  said  Baron  then  refused  to  alter  his  said  ruling  and  direction  to  the  jury,  so 
given  as  aforesaid,  and  with  the  direction  aforesaid  left  tbe  case  to  the  jury.  Where- 
upon the  jury  found  their  verdict  on  the  said  issue  in  favour  of  the  plaintiff. (a)i 

[813]  Karslake  (Field,  Eaymond  and  F.  M.  White  with  him)  now  argued  for  the 
defendants. (tt)2  The  direction  of  the  learned  Judge  was  erroneous.  By  the  5  &  6 
Wm.  4,  c.  evii.  s.  167,  the  Company  are  authorized  to  carry  passengers,  cattle  and 
goods  on  their  railway,  and  to  make  reasonable  charges  for  the  same.  By  the  17 1st 
section  (b)  the  Company  are  empowered  to  fix  the  sum  to  be  charged  in  respect  of 
small  parcels  (not  exceeding  500  lbs.  weight  each).  The  175th  section  (c)  required 
the  rates  to  be  charged  equally  in  respect  of  the  same  description  of  goods.  A  similar 
[814]  provision  was  contained  in  2  Vict.  c.  xxvii.  s.  24.(a)3    The  7  &  S  Vict.  c.  iii.  s.  48, 

(ay  The  only  material  difference  in  the  case  of  Sutton  v.  The  Smith  Eastern  Railway 
Company  was  that  the  Company  charged  Id.  per  lb.  on  packed  parcels. 

(a)2  Before  Cockburn,  C.  J.,  Erie,  C.  J.,  Byles,  J.,  Willes,  J.,  Blackburn,  J., 
Keating,  J.,  Mellor,  J.,  and  Shee,  J. 

{h)  Sect.  171  enacts :  "That  it  shall  be  lawful  for  the  said  Company  from  time  to 
time  to  make  such  orders  for  fixing,  and  by  such  orders  to  fix  the  sum  to  be  charged 
by  the  said  Company  in  respect  of  small  parcels  (not  exceeding  five  hundred  pounds 
weight  each)  as  to  them  shall  seem  proper :  Provided  always  that  the  provision 
hereinbefore  contained  shall  not  extend  to  articles,  matters  or  things  sent  in  large 
aggregate  quantities,  although  made  up  of  separate  and  distinct  parcels,  such  as  bags 
of  sugar,  coffee,  meal  and  the  like,  but  only  to  single  parcels  unconnected  with  parcels 
of  a  like  nature  which  may  be  sent  upon  the  railway  at  the  same  time." 

(c)  Sect.  175:  "Provided  always,  and  be  it  further  enacted,  that  the  aforesaid 
rates  and  tolls  to  be  taken  by  virtue  of  this  Act  shall  at  all  times  be  charged  equally 
and  after  the  same  rate  per  ton  per  mile  throughout  the  whole  of  the  said  railway  in 
respect  of  the  same  description  of  articles,  matters  or  things,  and  that  no  reduction 
or  advance  in  the  said  rates  and  tolls  shall,  either  directly  or  indirectly,  be  made 
partially  or  in  favour  of  or  against  any  particular  person  or  Company,  or  be  confined 
to  any  particular  part  of  the  said  railway,  but  that  every  such  reduction  or  advance 
of  rates  and  tolls  upon  any  particular  kind  or  description  of  articles,  matters  or  things 
shall  extend  to  and  take  place  throughout  the  whole  and  every  part  of  the  said 
railway  upon  and  in  respect  of  the  same  description  of  articles,  matters  and  things  so 
reduced  or  advanced,  and  shall  extend  to  all  persons  whomsoever  using  the  same,  or 
carrying  the  same  description  of  articles,  matters,  and  things  thereon ;  anything  to 
the  contrary  thereof  in  any  wise  notwithstanding." 

(a)2  Sect.  24  enacted :   "  That  the  charges  by  the  said  recited  Acts,  or  either  of 
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repealed  the  175th  section  of  5  &  6  Wm.  4,  c.  cvii.  and  the  24th  section  of  the  2  Vict, 
c.  xxvii.,  and  sect.  60(b)  enables  the  Company  to  charge  either  per  ton  or  per  mile, 
or  per  mile,  or  by  bulk,  measure,  number,  or  admeasurement,  or  by  fixed  charges  as 
they  shall  think  expedient;  provided  that  in  whatever  way  the  charges  are  made 
they  shall  be  made  equally.  The  10  &  11  [815]  Vict.  c.  ccxxvi.  s.  53,(a)  empowers  the 
Company  to  charge  for  small  parcels  (that  is  to  say,  parcels  not  exceeding  500  lbs. 
weight)  any  sum  which  they  think  fit.  In  Baxendale  v.  The  Great  Western  Railway 
Company  (14  C.  B.  N.  S.  1)  Erie,  C.  J.,  differed  from  the  majority  of  the  Court,  who 
held  that  the  Company  are  still  bound  to  charge  equally,  and  cannot  lawfully  demand 
for  the  carriage  of  parcels  from  station  to  station  a  sum  which  shall  include  the  cost 
of  collection  and  delivery,  and  so  impose  an  unequal  burthen  on  those  who  do  not 
require  the  performance  of  this  latter  service.  That  decision  was  affirmed  by  the 
Exchequer  Chamber  (16  C.  B.  N.  S.  137),  who  considered  that  the  10  &  11  Vict, 
c.  ccxxvi.  s.  53,  did  not  repeal  the  equality  clauses,  but  only  the  limiting  the  maximum 
of  tolls.  In  this  case,  however,  the  facts  are  different  from  those  in  Baxendale  v.  The 
Ch-eat  Western  Railway  Company.  But  for  the  proviso  in  the  50th  section  of  the  7  &  8 
Vict.  c.  iii.  the  Company  would  have  a  right  to  charge  in  any  way  they  thought  fit, 
but  the  proviso  [816]  requires  them  to  charge  equally  in  respect  of  all  goods  of  a  like 
description  and  quantity,  and  conveyed  the  same  distance  and  under  the  like  circum- 
stances.    The  plaintiff  is  therefore  bound  to  shew  that  there  was  an  inequality  of 

them,  authorized  to  be  made  for  the  carriage  of  any  passengers,  goods,  animals,  or 
other  matters  or  things  to  be  conveyed  by  the  said  Company,  or  for  the  use  of  any 
steam  power  or  carriage  to  be  supplied  by  the  Company,  shall  be  at  all  times  charged 
equally  to  all  persons,  and  after  the  same  rate  per  mile  or  per  ton  per  mile  in  respect 
of  all  passengers,  and  of  all  goods,  animals  or  carriages  of  a  like  description,  and 
conveyed  or  propelled  by  a  like  carriage  or  engine  passing  on  the  same  portion  of  the 
line,  and  no  reduction  or  advance  in  any  charge  for  conveyance  by  the  said  Company 
or  for  the  use  of  any  locomotive  power  to  be  supplied  by  them,  shall  be  made  either 
directly  or  indirectly  in  favour  of  or  against  any  particular  Company  or  person 
travelling  upon  or  using  the  same  portion  of  the  said  railway." 

{h)  Sect.  50  enacts :  "  That  it  shall  be  lawful  for  the  said  Great  Western  Railway 
Company,  whenever  they  shall  act  as  carriers,  or  shall  provide  locomotive  or  steam 
power,  or  carriages  for  the  conveyance  of  passengers,  animals,  goods,  wares,  merchandize, 
articles,  matters,  or  things,  to  charge  for  such  locomotive  or  steam  power  and 
carriages  such  sum  (not  exceeding  the  sums  (if  any)  limited  by  the  said  recited  Acts 
or  any  of  them),  and  that  either  per  ton  or  per  mile,  or  by  bulk,  measure,  number  or 
admeasurement,  or  by  fixed  charges,  as  they  shall  think  expedient :  Provided  always 
that  in  whatever  way  the  said  charges  are  made  they  shall  be  made  equally  to  all 
passengers  and  to  all  persons  in  respect  of  all  animals,  and  of  all  goods,  wares, 
merchandize,  articles,  matters  and  things  of  a  like  description  and  quantity,  and 
conveyed  in  or  propelled  by  a  like  carriage  or  engine,  passing  only  over  the  same 
portion  of  and  over  the  same  distance  along  the  said  railways  or  either  of  them,  and 
under  the  like  circumstances ;  and  no  reduction  or  advance  in  any  of  such  charges 
shall  be  made  partially,  either  directly  or  indirectly,  in  favour  of  or  against  any 
particular  Company  or  person." 

(a)  Sect.  53 :  "  And  with  respect  to  small  packages,  and  single  articles  of  great 
weight,  be  it  enacted,  that  notwithstanding  the  rate  of  tolls  prescribed  by  this  Act, 
the  Company  may  lawfully  demand  the  tolls  following  (that  is  to  say) : — 

"For  the  carriage  of  small  parcels  (that  is  to  say,  parcels  not  exceeding  five  hundred 
pounds  weight  each)  the  Company  may  demand  any  sum  which  they  think  fit: 
Provided  always  that  articles  sent  in  large  aggregate  quantities,  although  made  up  of 
separate  parcels,  such  as  bags  of  sugar,  coffee,  meal  and  the  like,  shall  not  be  deemed 
small  parcels,  but  such  term  shall  apply  only  to  single  parcels  in  separate  packages : 

"For  the  carriage  of  any  one  boiler,  cylinder,  or  single  piece  of  machinery,  or 
single  piece  of  timber  or  stone,  or  other  single  article,  the  weight  of  which,  including 
the  carriage,  shall  exceed  four  tons,  but  shall  not  exceed  eight  tons,  the  Company 
may  demand  such  sum  as  they  think  fit,  not  exceeding  six  pence  per  ton  per  mile. 

"For  the  carriage  of  any  single  piece  of  timber,  stone,  machinery,  or  other  single 
article,  the  weight  of  which,  with  the  carriage,  shall  exceed  eight  tons,  the  Company 
may  demand  such  sum  as  they  think  fit." 
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charge  in  respect  of  all  those  conditions.  The  Company  charge  for  parcels  above 
1  cwt.  and  under  500  lbs.,  a  certain  rate  varying  according  to  the  four  classes  of 
goods,  and  50  per  cent,  in  addition  for  packed  parcels.  [Blackburn,  J.,  referred  to 
Gramh  v.  The  Great  Northern  Railway  Company  (11  Exch.  743).]  There  was  no 
evidence  to  warrant  the  jury  in  finding  that  parcels  had  been  carried  by  the  defen- 
dants for  other  persons,  containing  goods  of  a  like  description  and  under  like  circum- 
stances, at  a  less  rate  than  such  goods  were  carried  by  them  for  the  plaintiff.  The 
Company  have  no  means  of  ascertaining  the  contents  of  a  parcel  unless  the  consignor 
will  tell  them,  and  they  may  lawfully  charge  an  unequal  rate  where  one  consignor 
informs  them  that  a  parcel  is  packed  and  the  other  conceals  the  fact.  There  was  no 
evidence  that  the  defendants  knowingly  and  wilfully  charged  the  plaintiff  more  than 
other  persons  for  the  carriage  of  parcels,  containing  goods  of  the  like  description  and 
quantity,  and  over  the  same  distance  and  under  the  like  circumstances.  Assuming 
that  the  defendants  have  charged  four  or  five  persons  at  a  lower  rate,  that  would  not 
entitle  three  hundred  to  recover  back  the  excess  paid  by  them.  The  questions 
excepted  to,  as  to  the  practice  of  packing  or  inclosing  the  packages  of  various  descrip- 
tions of  goods  in  one  large  package  or  hamper,  were  too  general,  and  the  answers 
ought  not  to  have  been  allowed.  The  evidence  of  what  took  place  before  the 
arbitrator  in  1849  was  also  inadmissible.  Moreover,  the  excess  charged  cannot  be 
recovered  back  in  an  action  for  money  had  and  received.  In  Garton  v.  The  Bristol  and 
Exeter  Railway  Company  (1  B.  &  S.  112),  the  Company  charged  a  carrier  certain 
sums,  reasonable  in  themselves,  [817]  for  carrying  his  goods  along  their  line,  while 
they  carried  the  like  goods  for  other  parties  at  lower  rates ;  and  it  was  held  that  the 
carrier  was  not  entitled,  in  an  action  for  money  had  and  received,  to  recover  from  the 
Company  the  excess  of  the  sums  paid  by  him  above  those  paid  by  the  other  parties. 

J.  Brown  (C.  Marshall  Griffith  with  him).  The  points  now  raised  have  been 
already  decided  in  the  cases  of  Parker  v.  The  Gi-eat  Western  Railway  Company  (11  C.  B. 
545),  and  Baxendale  v.  The  Gieat  Western  Railway  Company  (14  C.  B.  N.  S.  1 ;  in  error, 
16  C.  B.  N.  S.  137).  Gartmi  v.  The  Bristol  and  Exeter  Railway  Company  (IB.  &  S. 
112)  is  in  some  respects  at  variance  with  those  decisions.  In  Baxendale  v.  The  Great 
Western  Railway  Company  it  was  contended  that  the  53rd  section  of  the  10  &  11  Vict. 
c.  ccxxvi.  entitled  the  Company  to  charge  any  sum  at  their  discretion  for  articles 
under  500  lbs.  in  weight;  but  the  Court  of  Exchequer  Chamber  said,  "All  that 
seems  to  us  to  follow  from  that  section,  is  not  that  the  equality  clauses  in  the  7  & 
8  Vict.  c.  iii.  and  8  &  9  Vict.  c.  20  are  repealed,  but  that  the  clause  limiting 
the  maximum  of  tolls  is  as  to  such  articles  repealed.  If  the  Company  establish  a 
tariff  for  articles  under  500  lbs.  in  weight,  such  tariff  must  still  be  subject  to  the 
equality  clauses."  Cro^ich  v.  The  Great  Northern  Railway  Company  (11  Exch.  742)  also 
decided  that  a  railway  Company  cannot  legally  charge  a  greater  sum  for  the  carriage 
of  a  package  containing  several  parcels  belonging  to  different  persons,  than  for  a 
package  containing  several  parcels  all  belonging  to  one  person.  The  legislature  must 
be  understood  as  saying,  "you  may  charge  as  little  as  you  please,  but  you  shall  not 
charge  one  person  more  than  another."  The  7  &  8  Vict.  c.  iii.  s.  50,  provides  not 
only  [818]  that  the  charges  shall  be  equally  to  all  persons  under  the  like  circum- 
stances, but  also  that  "  no  reduction  or  advance  in  any  of  such  charges  shall  be  made 
partially,  either  directly  or  indirectly,  in  favour  of  or  against  any  particular  Company 
or  person."  There  being  that  express  prohibition,  and  the  Company  having  made  an 
advanced  charge  against  the  plaintiff,  he  is  entitled  to  recover  back  the  excess.  In 
Piddington  v.  The  South  Eastern  Railway  Company  (5  C.  B.  N.  S.  Ill)  the  Company's 
Act  contained  a  similar  prohibition  against  inequality  of  charge,  and  it  was  held  that 
the  Company  were  restricted  to  reasonable  charges,  and  were  not  justified  in  making 
an  increased  charge,  in  respect  of  the  conveyance  of  packed  parcels.  The  judgment 
of  Maule,  J.,  in  Crouch  v.  The  London  and  Noiih  Western  Railway  Company  (14  C.  B. 
255,  292)  shews  that  the  Company  have  a  right  to  ask  a  person  who  tenders  a  parcel 
whether  it  is  packed  ;  but  the  Company  never  attempted  to  ascertain  from  the  whole- 
sale dealers  what  their  packages  contained.  There  was  evidence  from  which  the  jury 
might  come  to  the  conclusion  that  the  defendants  knowingly  and  wilfully  charged 
the  plaintifi"  more  than  other  persons.  [Cockburn,  C.  J.  The  50th  section  of  the 
7  Vict.  c.  iii.  requires  the  charges  to  be  made  equally  in  respect  of  goods  not  only  of 
the  like  quality,  but  also  of  the  like  description.]  That  means  goods  of  the  like 
description,  as  classified  in  their  tariff.     The  Company  treat  packed  parcels  as  a 
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description  of  goods,  and  charge  50  per  cent,  in  addition  to  the  rate  for  them.  Such 
a  charge  is  unequal  and  unreasonable :  Garton  v.  The  Bristol  and  Exeter  Railway 
Company  (4  H.  &  N.  32).     The  evidence  objected  to  was  clearly  admissible. 

Karslake  replied. 

Cur.  adv.  vult. 

[819]  Erle,  C.  J.  In  these  two  cases  it  appears  by  the  record  that  the  plaintiff 
employed  the  defendants  as  carrying  carriers,  to  carry  for  him  on  their  respective 
railways  packed  parcels,  a  term  which  is  hereafter' explained.  For  each  parcel  he  had 
been  charged  the  price  of  a  parcel  and  50  per  cent,  extra  on  that  price  by  the  Great 
Western,  and  at  the  rate  of  Id.  per  lb.  by  the  South  Eastern,  for  packing.  As  between 
himself  and  the  defendants  these  charges  were  lawful  and  right :  the  plaintiff  hired 
the  service  and  had  the  benefit  of  it,  and  paid  for  it  accoi-ding  to  contract.  But  he 
brought  his  actions  to  recover  back  all  that  he  had  paid  extra  for  packing ;  and  he 
contended  that  those  extra  charges  were  rendered  unlawful,  because  the  defendants 
had  carried  for  other  persons  parcels  containing  inclosures  which,  as  he  alleged,  were 
of  like  description,  and  delivered  under  like  circumstances  with  his  packed  parcels, 
and  had  knowingly  and  purposely  omitted  to  charge  to  those  persons  the  extra  charge 
for  packing,  and  so  had  knowingly  and  purposely  charged  to  the  plaintiff  a  higher 
rate  than  they  charged  to  other  persons  for  goods  of  the  like  description,  and  delivered 
under  like  circumstances  with  his  packed  parcels. 

The  learned  Judge  ruled  that  the  evidence  adduced  by  the  plaintiff  in  support  of 
his  affirmation  was  admissible,  and  was  sufficient  to  authori^se  the  jury  to  give  their 
verdict  for  him ;  which  was  done. 

The  defendants  made  the  exceptions  to  these  rulings  which  appear  on  the  record, 
and  which  raise  the  question  whether  the  verdict  can  stand  according  to  law. 

I  am  of  opinion  that  it  cannot,  for  the  following  reasons  : — 

First,  because  the  charge  of  50  per  cent,  extra  for  packing  is  a  parcel  charge  lawful 
under  sect.  53  of  the  10  &  11  Vict.  c.  ccxxvi.,  authorizing  charges  for  parcels  [820] 
at  discretion,  and  is  not  within  the  operation  of  the  7  &  8  Vict.  c.  iii.  s.  50,  requiring 
equality  of  charge  under  certain  conditions  in  respect  of  the  charges'authorized  by  that 
section,  and  therefore  is  not  rendered  unlawful  by  reason  of  the  alleged  inequality. 

Secondly,  because  there  is  no  evidence  that  the  defendants  ever  knowingly  and 
purposely  charged  the  plaintiff  at  a  higher  rate  for  any  specific  parcel  than  they 
charged  to  some  other  person  for  some  parcel  of  a  like  description  and  quantity, 
delivered  under  like  circumstances :  and,  if  there  is  no  evidence  that  they  ever  did  so 
in  any  specific  instance,  there  is  no  evidence  that  they  did  so  in  a  number  of  instances. 

Thirdly,  because  if  the  charge  for  packing  is  assumed  to  be  within  the  operation 
of  the  7  &  8  Vict.  c.  iii.  s.  50,  there  is  no  evidence  that  the  conditions  under  which 
that  section  is  made  to  operate  have  been  fulfilled,  that  is  to  say,  there  is  no  evidence 
that  a  charge  on  the  goods  of  the  plaintiff  of  a  like  description  and  quantity  with  the 
goods  of  some  other  person  was  unequal  to  the  charge  on  such  goods  of  that  other 
person,  in  respect  of  the  same  carriage. 

Fourthly,  because,  if  the  same  assumption  be  made  as  lastly  mentioned,  there  is 
no  evidence  that  such  conditions  have  been  fulfilled,  that  is  to  say,  there  is  no  evidence 
that  the  goods  of  the  plaintiff  were  delivered  under  like  circumstances  with  the  goods 
of  any  of  the  other  persons  referred  to  for  comparison  by  the  witnesses. 

Fifthly,  because  no  action  lies  to  recover  back  part  of  a  charge  for  carriage  lawful 
in  itself,  by  reason  that  the  same  service  of  carriage  has  been  done  for  some  other 
person  at  a  lower  charge. 

Sixthly,  because  inadmissible  evidence  was  admitted,  and  there  was  a  misdirection 
thereon. 

Before  considering  these  several  reasons  in  their  order,  [821]  with  the  statutes 
and  evidence  relevant  to  them,  1  would  premise  some  observations  on  the  nature  of 
railway  receipts,  and  in  particular  of  receipts  on  account  of  the  carriage  of  parcels. 

The  law  relating  to  this  matter  has  been  so  administered  as  to  take  away  a  large 
portion  of  their  earnings  from  the  Companies  who  earned  them,  and  to  giant  it  to 
others.  The  notion  that  railway  Companies  have  a  monopoly,  and  that  the  evil  of  this 
supposed  monopoly  is  mitigated  by  taking  away  their  earnings  and  granting  them  to 
carriers  who  had  used  or  might  have  used  horse  power,  seems  to  me  to  underlie  this 
administration.  The  portion  of  earnings  which  has  been  the  main  subject  of  this 
litigation  has  been  that  derived  from  the  carriage  of  parcels :  and  the  question  now 
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before  this  Court  practically  is,  whether  the  railway  Companies  shall  be  allowed  by 
law  to  keep  any  share  of  that  portion. 

I  assume  as  a  general  principle  that  the  earnings  of  labour  and  capital  belong  to 
the  capitalists  and  labourers  who  earned  them. 

The  earnings  by  railway  Companies  depend  on  demand  and  supply.  Demand  for 
locomotion  by  steam  superseded  horses,  and  induced  capitalists  to  subscribe  capital 
and  supply  steam.  It  has  been  the  demand  of  the  public,  not  the  supply  of  the  Com- 
panies, which  is  the  cause  of  the  transfer  of  carriage  from  horses  to  railways.  The 
competition  vvhich  was  at  first  limited  by  the  amount  of  capital  required,  and  by  the 
necessity  of  resorting  to  Parliament  for  a  bill,  has  now  become  intense  ;  and  if  this  be 
not  admitted,  a  question  of  fact  is  raised  which  cannot  be  answered  judicially.  The 
series  of  cases  resting  on  the  imputation  of  monopoly  were  reviewed  by  me  in  Baxen- 
dale  V.  TJie  Great  Western  Railway  Company  (14  C.  B.  N.  S.  1),  to  which  I  beg  to  refer 
for  more  detail. 

[822]  As  the  amount  at  stake  in  the  packed  parcels  question  is  large,  and  as  the 
relation  of  the  contending  parties  does  not  appear  to  have  been  quite  understood,  I 
repeat  here  a  part  of  the  remarks  which  I  offered  in  Baxendale  v.  The  Gh'eat  Western 
Railway  Company  (14  C.  B.  N.  S.  1,  27). 

"  The  nature  of  the  business  connected  with  the  carriage  of  parcels  may  be  described 
as  follows  : — The  Company,  as  carriers,  have  to  make  the  outlay  required  for  the  purpose 
of  receiving,  carrying,  and  delivering  all  that  may  be  consigned  for  each  train  ;  and 
this  outlay  includes  interest  on  capital,  and  all  the  expense  by  which  a  tiain  is  moved. 
Profit  begins  only  when  the  receipts  execeed  the  outlay :  and  receipts  are  obtained 
by  supplying  the  accommodation  that  is  in  demand.  Eeceipts  for  tonnage  rates 
depend  on  the  weight  of  things  classed  as  tonnage  goods.  Receipts  for  parcels  depend 
mainly  on  the  number  of  consignors,  and  very  slightly  on  the  weight  of  consignments. 
The  tariff  in  Branley  v.  The  South  Eastern  Railway  Company  (12  C.  B.  N.  S.  63) 
exemplifies  my  meaning.  The  tariff  for  parcels  there  was,  'Under  7  lbs.  Is.  6d. ; 
under  14  lbs.  2s.;  under  28  lbs.  2s.  6d. ;  under  56  lbs.  3s.;  under  112  lbs.  3s.  6d. 
Packed  parcels  double  the  above  amounts.'  Under  this  tariff,  if  two  consignors  of 
two  parcels  each  under  7  lbs.  consign  at  the  Company's  office,  the  Company  receives 
3s. ;  if  they  consign  at  the  plaintiffs  office  he  receives  3s. ;  and  if  he  ties  the  two 
together  into  one  parcel,  and  consigns  it  to  the  Company,  he  pays  Is.  6d.  to  the  Com- 
pany and  keeps  Is.  6d.  for  himself.  If  the  parcels  are  of  the  same  value,  the  inter- 
cepters  will  have  added  double  to  the  weight  and  the  risk,  and  taken  away  half  of 
the  pay  due  to  the  Company  according  to  the  tariff.  By  skilful  aggregation,  they 
may  increase  the  weight  and  the  risk  to  a  very  great  extent,  and  diminish  the  pay  to 
the  Company  to  a  proportionate  extent,  and  keep  for  themselves  the  [823]  difference 
between  what  the  Company  so  receives  and  what  is  due  according  to  the  tariff." 

The  facts  now  before  the  Court  confirm  the  suggestions  which  were  so  offered.  It 
appears  by  them  that  the  plaintiff  offers  to  carry  parcels  at  a  lower  rate  than  the 
Company's  charge,  and  when  his  prices  are  known,  according  to  ordinary  principles  he 
will  intercept  all  the  parcels  in  respect  of  which  his  prices  are  lower  than  those  of  the 
Company.  The  outlay  of  the  Great  Western  before  a  train  can  start  may  be  measured 
by  millions  of  pounds  for  fixed  capital,  by  hundreds  of  thousands  for  rolling  stock, 
and  by  thousands  per  diem  for  expenses.  There  must  be  receipts  enough  to  indemnify 
against  this  expense  before  profit  begins.  The  whole  of  the  service  for  which  the 
consignor,  consigning  through  the  plaintiff,  pays  money  to  him,  namely,  the  transport 
of  his  parcel  from  station  to  station,  is  done  by  the  Great  Western  ;  and  although  it 
is  confessedly  the  most  lucrative  part  of  their  business,  yet  the  gain  which  they  are 
entitled  to  under  their  tariff  is  taken  away  from  them  and  given  to  the  intercepting 
carrier,  who  has  not  moved  the  parcel  on  the  rail  one  inch,  and  who  may  not  have 
invested  more  capital  than  the  price  of  a  cart  in  which  he  may  receive  parcels  for 
interception. 

Moreover,  the  railway  Companies  are  met  by  constant  checks  if  they  endeavour 
to  get  consignments  to  themselves  direct;  whereas,  the  intercepters  are  at  perfect 
liberty  either  to  undersell  the  Companies,  or  to  give  favours  to  consignors,  or  to  obtain 
custom  by  any  means  that  rivalry  can  suggest. 

The  Companies  have  made  various  attempts  to  save  some  portion  of  this  profit  to 
themselves.  In  The  Grand  Junction  case,  the  attempt  was  to  charge  the  carrier  the 
parcel  price  for  each  parcel  in  the  package ;  but  as  the  law  did  not  allow  the  package 
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to  be  opened  for  examination,  nor  compel  an  answer  to  questions,  this  attempt  failed. 
Another  attempt  [824]  of  the  Grand  Junction  was  to  charge  Id.  per  lb.,  which  was 
there  held  unreasonable,  but  seems  to  be  clearly  reasonable,  and  is  now  adopted  by 
the  South  Eastern,  as  appears  on  the  record,  and  is  perhaps  the  best  redress  now 
practicable.  Another  attempt  was,  to  charge  50  per  cent,  on  the  packed  parcel  in 
addition  to  the  price  of  a  common  parcel, — which  is  the  course  pursued  by  the  Great 
Western  now  under  judgment.  This  redress  they  were  held  to  be  deprived  of  in 
Parker's  case  (1 1  C.  B.  545)  because  they  had  not  done  something  which  it  was  supposed 
they  ought  to  have  done,  whereby  they  might  detect  the  parcels  which  have  inclosures, 
and  might  make  the  proprietors  of  such  inclosures,  when  detected,  pay  the  extra  price 
on  packed  parcels.  The  attempt  of  the  present  defendants  so  to  keep  a  share  of  the 
parcel  profit,  by  charging  for  packed  parcels  extra,  is  now  resisted  on  the  ground  last 
above  mentioned.  This  is  the  matter  for  adjudication  in  relation  to  which  these 
exceptions  raise  for  the  first  time,  as  matter  of  law,  the  questions  arising  on  these 
records. 

I  come  now  to  the  construction  of  the  statutes  on  which  the  trial  proceeded. 
The  legal  right  to  charge  either  50  per  cent,  extra  or  Id.  per  lb.  not  being  now 
in  dispute,  the  objection  is,  that  the  right  is  subject  to  the  condition  contained  in  what 
has  been  called  the  equality  clause  in  the  7  &  8  Vict.  c.  iii.  s.  50,  and  that  the  con- 
dition of  equality  imposed  thereby  has  not  been  fulfilled.  This  objection  makes  the 
understanding  of  that  statute  necessary ;  and  I  proceed  to  inquire  what  is  the  true 
construction  of  it. 

The  7  &  8  Vict.  c.  iii.  s.  48,  repeals  the  sections  of  two  former  Acts,  under  which 
a  power  of  making  charges  was  given  subject  to  equality  clauses,  namely,  the  5  &  6 
W.  4,  c.  cvii.  s.  175,  which  commanded  equality  of  charge,  pro-[825]-vided  the  articles 
were  of  a  like  description,  and  forbad  any  reduction  or  advance  partially  upon  any 
kind  of  article  (thus  raising  a  doubt  whether  "  description  "  and  "  kind  "  had  the  same 
meaning)  (see  Parker  v.  The  Great  Western  Railway  Company  (11  C.  B.  545)),  and  also 
the  2  Vict.  c.  xxvii.  s.  24,  which  commanded  equality  of  charge  provided  the  articles 
were  of  a  like  description. 

The  7  &  8  Vict.  c.  iii.  s.  50,  gives  the  power  of  charging  for  carriage  of  goods  other 
than  parcel  goods  under  which  the  Company  now  acts.  It  enacts  that  it  shall  be 
lawful  for  the  Company  acting  as  carriers  of  goods  or  things  to  charge  for  the  carriage 
either  per  ton  or  per  mile,  or  by  bulk,  number,  or  admeasurement,  or  by  fixed  charges 
as  they  shall  think  expedient.  This  is  the  enacting  clause ;  and  it  is  made  subject 
to  a  proviso  for  equality,  which  proviso  has  no  other  effect  than  that  of  restraining 
this  enacting  clause.  The  words  are  :  Provided  always,  that,  in  whatever  way  the 
said  charges  are  made,  that  is,  whether  per  ton,  or  per  mile,  or  by  bulk,  measure, 
or  admeasurement  or  by  fixed  charges,  they  shall  be  made  equally  to  all  persons,  first, 
in  respect  of  all  goods  and  things  of  a  like  description  and  quantity ;  secondly,  con- 
veyed by  a  like  carriage ;  thirdly,  passing  along  the  same  distance,  and  fourthly, 
delivered  under  like  circumstances ;  and  no  reduction  or  advance  on  any  of  such 
charges  shall  be  made  partially,  either  directly  or  indirectly,  in  favour  of  or  against 
any  particular  person. 

The  7  &  8  Vict.  c.  iii.  s.  50,  thus  commands  equality  of  charge,  provided,  inter 
alia,  the  articles  are  of  a  like  description  and  quantity.  The  addition  of  "  quantity  " 
to  "  description  "  in  the  amended  clause  throws  light  on  the  construction  of  "descrip- 
tion." The  facts  relied  on  to  establish  that  there  has  been  the  inequality  forbidden 
by  the  statute,  [826]  must  shew  that  the  goods  in  the  two  consignments  are  not  only 
of  a  like  description  but  also  of  a  like  quantity. 

The  effect  of  the  section  then  is  this.  When  the  Company  use  the  power  created 
thereby  for  charging  for  the  carriage  of  goods,  they  break  the  condition  on  which  that 
power  is  granted  if  it  is  proved,  first,  that  they  have  carried  two  consignments  of 
goods  from  two  persons  respectively ;  secondly,  that  the  goods  consigned  by  each 
were  of  like  description  and  quantity  ;  thirdly,  carried  the  same  distance  by  a  like 
engine,  and  fourthly,  delivered  under  like  circumstances.  The  case  at  the  trial  and 
exceptions  relate  only  to  the  second  and  fourth  conditions ;  and  I  pass  by  the  part 
of  the  section  relating  to  reduction  and  advances  made  partially,  because  it  is  irrelevant 
to  these  exceptions. 

In  construing  this  section  with  reference  to  this  case,  I  have  to  say  what  is  the 
meaning  of  the  word  "  description."     When  are  the  goods  in  two  consignments  of  like 
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description  1  When  are  they  delivered  under  like  circumstances  ?  In  my  opinion  the 
word  description  means  a  quality  of  matter  inherent  in  the  goods,  to  be  ascertained 
by  the  senses,  according  to  which  the  consignment  is  to  be  placed  in  a  class  such  as 
the  mineral,  the  provision,  or  the  drapery  class.  The  "  quantity "  means  number, 
weight,  or  measure,  also  to  be  ascertained  by  the  senses. 

Where  the  charge  depends  on  description  and  quantity  at  the  tonnage  rate,  owner- 
ship of  the  goods  is  no  element  of  charge.  But  carriers  have  always  had  two  rates 
of  charge,  the  tonnage  rate  and  the  parcel  rate,  as  above  explained,  and  the  legislature 
intended  that  railway  Companies  should  also  have  the  same  two  rates  of  charge, 
and  has  constantly  enacted  that  the  Company  should  have  a  discretional  power  in 
charging  for  parcels  ;  and  notably,  as  regards  the  Great  Western,  the  10  &  11  Vict, 
c.  ccxxvi.  s.  53,  enacted  that  the  Company  may  demand  any  sum  [827]  that  they 
think  fit  for  packages  not  exceeding  5  cwt ,  notwithstanding  the  rates  for  other 
articles. 

As  ownership  of  the  goods  is  not  cognizable  by  the  senses  of  any  examiner  of 
the  goods  themselves,  the  right  of  the  Company  to  enforce  payment  on  account  of 
separate  ownership  has  been  constantly  evaded,  by  two  or  more  consignors  com- 
bining for  that  purpose.  If  they  willed  to  deceive,  detection  was  difficult.  It  was 
for  this,  among  other  reasons,  that  the  legislature  gave  discretional  power  to  the 
Company  to  charge  for  parcels  as  they  should  think  fit.  In  the  exercise  of  that 
discretion  I  do  not  say  that  they  would  be  justified  in  reducing  or  advancing 
charges  partially  in  favour  of  or  against  any  particular  person.  No  such  point 
arises  here.  When  that  shall  be  the  alleged  cause  of  action,  and  the  evidence 
shall  raise  the  question  of  the  motive  for  the  unequal  charge,  whether  it  was  done 
out  of  partiality  to  a  customer  or  in  the  lawful  protection  of  their  own  rights,  the 
decision  will  turn  on  difi'erent  considerations  than  those  which  are  to  govern  in 
deciding  on  the  exceptions  now  before  us,  relating,  first,  to  likeness  of  description 
and  quantity,  and,  secondly,  to  likeness  of  circumstances  of  delivery. 

Upon  this  bill  of  exceptions,  it  is  very  mateiial  to  distinguish  charges  under  the 
^Oth  section  of  the  7  &  8  Vict.  c.  iii.,  subject  to  a  condition  for  equality,  from  parcel 
charges  under  the  10  &  II  Vict.  c.  ccxxvi.,  s.  53,  whereby  alone  the  extra  charge  for 
packing  is  made  lawful,  and  which  extra  charge  is  not  within  that  section  auth- 
orizing charges  made  per»  ton  or  per  mile,  or  by  bulk,  number,  measure,  or  fixed 
charge,  and  cannot  be  brought  within  the  condition  for  equality  of  charge  in  the 
50th  section,  in  respect  of  goods  of  like  description  and  quantity.  The  parcel 
charge  is  in  part,  and  may  be  entirely,  irrespective  both  of  the  description  of  the 
goods  and  of  their  quantity. 

[828]  The  tariffs  of  all  the  railway  Companies  charge  for  parcels  under  1  cwt. 
without  any  reference  whatever  to  the  description  of  the  goods  contained  in  the 
parcel,  and  with  very  small  reference  to  the  weight  of  it. 

Above  1  cwt.  and  under  5  cwt.  the  parcel  charge  of  the  Great  Western  on  the 
first  four  classes  of  goods  is  compounded  of  separate  ownership,  description  and 
quantity.  Still,  though  the  charge  between  1  cwt.  and  5  cwt.  is  thus  compounded, 
it  is  clearly  made  under  10  &  11  Vict,  for  parcels,  and  not  under  7  &  8  Vict,  for 
tonnage.  It  is  certain  that  the  Company  have  the  same  discretional  power  in 
respect  of  parcels  over  1  cwt.  as  over  parcels  under  1  cwt.,  and  might  fix  the  charge 
either  entirely  on  separate  ownership  or  on  a  compound  of  that  with  other  elements 
of  charge. 

The  charge  on  goods  placed  in  the  fifth  class  by  reason  of  defect  in  the  declaration 
made  by  the  consignor,  and  the  charges  on  goods  called  "  packed  parcels "  by  the 
Great  Western,  and  "  parcels  tied  together "  or  "  packed  in  a  lump "  by  the  South 
Eastern,  depend  on  the  act  of  the  consignor  either  in  omitting  to  declare  or  in 
packing  the  goods.  This  charge  depends  in  no  degree  on  the  charging  per  ton,  or 
per  mile,  or  on  bulk,  &c.,  nor  on  the  description  and  quantity  of  the  goods 
themselves. 

The  tariff"  making  a  charge  either  for  packing  or  for  improper  declaration  of 
description,  cannot  truly  be  said  to  create  a  "  description "  of  goods,  to  which  the 
proviso  in  the  50th  section  (for  equality)  can  be  applied,  both  because  the  proviso  only 
limits  the  charge  authorized  by  that  enactment,  and  the  charge  for  parcels  is  not 
authorized  thereby,  and  because  the  proviso  against  inequality  can  only  be  applied 
where  the  two  consignments  compared  for  inequality  have  all  the   four  conditions 
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above  explMined  :  and  the  notion  that  every  good  charged  for  packing  becomes  of  a 
[829]  like  description  with  every  other  good  so  charged,  is  not  sound  ;  but  the 
notion  that  it  also  becomes  of  like  quantity  for  that  reason,  though  one  good  may  be 
4  cwt.  and  the  other  40  lbs.,  is  still  more  unfounded.  The  50th  section,  limiting  the 
power  of  charging  by  the  proviso  for  equality,  was  intended  to  be  so  worded  as  to 
protect  the  Company  from  vexation  on  account  of  vague  suggestions  of  equality,  and 
it  has  therefore  defined  the  four  conditions  under  which  alone  any  apparent  inequality 
in  amount  can  be  truly  said  to  be  an  inequality  contrary  to  the  proviso. 

The  intention  of  the  railway  Company  to  secure  a  part  of  the  parcel  profit  would 
be  effected  if  the  tarill'  was  thus  expressed:  " Consignors  who  pack  or  lump  parcels 
together,  contrary  to  the  regulations  relating  to  parcels,  will  be  charged  either  for  the 
number  of  the  parcels  combined,  at  the  parcel  rate  for  each,  or,  if  the  number  is  not 
known,  then  either  at  Id.  per  lb.  or  at  50  per  cent,  extra  on  the  price  of  a  single 
parcel,  at  the  option  of  the  Company." 

These  three  forms  of  charging  have  existed,  as  above  mentioned.  It  seems  to 
me  wrong  to  say  that  such  a  tariff  creates  a  description  of  goods,  in  respect  of  which 
description  the  Company  is  bound  to  charge  equally  for  goods  of  like  description  and 
quantity.  There  may  be  two  packages  contiiining  the  same  description  and  quantity 
of  goods,  say  2  cwt.  of  drapery  parcels  ;  and  yet  the  charge  may  be  unequal,  law- 
fully, if  the  consignor  of  one  should  not  make  and  the  other  should  make  a  proper 
declaration,  or  if  the  consignor  of  one  should  and  the  other  should  not  pack  smaller 
parcels  of  drapery  belonging  to  different  owners  in  one  great  parcel.j 

This  mode  of  charging  extra  is  in  truth  an  attempted  remedy  against  the  evasion 
of  the  payment  of  the  lawful  charge  for  each  separate  consignment.  It  is  a  remedy 
which  the  legislature  intended  to  place  at  the  discretion  [830]  of  the  Company  when 
it  granted  to  them  discretional  power  to  charge  for  parcels,  and  this  remedy  they 
ought  to  be  allowed  to  use  at  their  discretion,  for  the  bona  fide  protection  of  their 
lawful  interest.  The  intention  of  the  legislature  to  secure  this  remedy  to  the  Com- 
panies is  further  apparent  in  the  50th  section,  which  does  not  command  equality  of 
charge  unless  the  goods  be  delivered  under  like  circumstances.  The  likeness  of  the 
set  of  circumstances  attending  on  two  deliveries  of  two  parcels  depends  on  the  circum- 
stances of  the  conduct  of  the  consignor  in  delivering  material  for  the  interest  of  the 
carrier.  If  one  consignor  does  not  declare  properly,  or  makes  inclosures,  to  evade 
payment,  and  another  consignor  delivers  without  either  of  these  circumstances,  the  two 
consignors  have  not  delivered  under  like  circumstances. 

These  considerations  are  entitled  to  more  weight,  if  the  vast  difference  to  the 
interest  of  the  Company  between  a  packed  parcel  of  a  professional  intercepter,  con- 
taining perhaps  a  hundred  smaller  parcels  of  all  descriptions  of  goods,  and  a  package 
with  one  inclosure  for  a  neighbour,  is  considered.  If  it  be  a  principle  of  law  that 
goods  in  all  inclosing  parcels  are  necessarily  of  a  like  description  and  quantity  with 
the  goods  in  all  packed  parcels,  and  delivered  under  like  circumstances,  this  principle 
must  be  carried  out  without  respect  of  person ;  and  it  is  wrong  to  say  that  an 
inclosing  parcel  from  a  wholesale  house  carries  with  it  any  different  legal  incidents 
from  the  inclosing  parcel  of  a  simple  individual ;  and  yet  to  me  it  seems  unreasonable 
to  hold  that  the  packed  parcel  of  the  carriers  and  the  package  enclosing  things  for  two 
neighbours  are  of  like  description  and  delivered  under  like  circumstances  in  relation 
to  the  carrier's  interest  within  the  statute,  and  that  the  railway  Company  forfeit  their 
right  to  charge  extra  for  the  packed  parcel,  unless  they  charge  also  for  the  inclosure. 
I  submit  that  it  would  be  wrong  so  to  hold. 

[831]  Furthermore,  as  to  two  such  deliveries  being  under  like  circumstances.  I 
say  the  Company  are  to  be  sole  judges  whether  the  circumstances  materially  differ  in 
their  effect  on  their  interest  as  carriers  :  and,  if  they  judge  bon^  fide  that  the  circum- 
stances differ,  and  there  is  reason  for  that  judgment,  the  circumstances  are  not  like. 
The  railway  Company  ought  not  to  be  compelled  to  detect  and  notice  the  inclosure 
of  things  of  a  trifling  nature  and  charge  a  few  pence  extra,  upon  pain,  in  case  of  failure 
so  to  do,  to  forfeit  parcel  profit  amounting,  may  be,  to  thousands  of  pounds  to  inter- 
cepting carriers  who  do  as  they  like  in  this  respect. 

In  this  discussion  of  the  effect  of  the  two  statutes,  7  &  8  Vict.  c.  iii.,  and  10  &  11 
Vict.  c.  ccxxvi.,  I  have  brought  forward  all  the  arguments  on  which  I  rely  to  maintain 
my  first  point,  namely,  that  the  charge  of  50  per  cent,  extra  for  packing  is  lawful 
under  the  10  &  11  Vict.  c.  ccxxvi.,  s.  53,  authorizing  a  discretional  charge  for  parcels, 
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and  is  not  within  the  7  &  8  Vict.  c.  iii.,  s.  50,  requiring  equality  of  charge  under 
certain  conditions  relating  to  the  charges  authorized  by  that  section,  and  is  not 
rendered  unlawful  by  reason  of  the  alleged  inequality.  If  this  point  is  good  there 
was  no  evidence  of  any  cause  of  action,  and  the  exception  to  the  direction  of  the  Judge 
must  prevail. 

II.  The  second  question  is,  was  there  any  evidence  that  the  defendants  ever,  in 
any  specific  instance,  knowingly  and  wilfully  charged  the  plaintiff  at  a  higher  rate  for 
his  parcel  than  they  charged  to  any  other  person  for  a  parcel  of  like  description 
delivered  under  like  circumstances  1 

My  answer  is  in  the  negative.  And,  if  it  is  assumed  while  discussing  this  question 
that  the  parcels  of  the  wholesale  houses  containing  inclosures  are  of  the  same  descrip- 
tion and  delivered  under  like  circumstances  with  the  packed  parcels  of  the  plaintiff, 
which  I  think  I  shall  disprove,  still  I  say  there  was  no  evidence  to  support  the  verdict 
that  [832]  the  defendants  knowingly  and  purposely  made  unequal  charges,  contrary 
to  the  statute.  The  whole  of  the  evidence  consists  of  a  general  description  of  a  course 
and  practice  of  business  running  over  many  years,  without  a  single  instance  of  a 
comparison  between  a  parcel  of  the  plaintiff  with  a  parcel  of  any  other  person  shewing 
an  overcharge  to  have  been  made.  There  is  no  evidence  that  the  defendants  knew 
or  had  the  means  of  knowing,  in  respect  of  any  specific  parcel,  that  it  had  an  inclosure, 
and  so  was  liable  to  extra  charge.  The  plaintiff's  demand  against  the  Great  Western 
was  said  to  be  10001.  paid  for  the  extra  charge  for  packing.  The  only  specific  instance 
in  evidence  is,  on  the  21st  of  December,  1861,  of  14s.  2d.  on  a  hamper,  whereof  about 
2s.  appeared  to  be  charged  for  packing ;  and,  taking  that  for  an  average  sample,  the 
plaintiff  would  have  sent  10,000  packed  parcels  between  that  day  and  the  commence- 
ment of  the  action  to  make  up  his  10001.  I  gather  from  the  record  that  not  one  of 
these  consignments  was  from  the  plaintiff  of  his  own  goods ;  but  all  were  from  con- 
signors consigning  through  him  to  the  railway  for  carriage  thereon  small  parcels  which 
the  plaintiff  made  into  aggregates,  by  hampers  and  the  like,  without  knowing  anything 
of  their  contents.  Upon  each  of  these  parcels  he  calls  on  the  defendants  to  refund 
the  extra  charge,  though  he  knew  their  terms,  and  declared  the  packing,  and  had  the 
service  performed  which  he  contracted  for. 

Then,  what  is  the  evidence  that  the  defendants  knowingly  charged  any  other 
customer  less  than  the  plaintiff  for  a  packed  parcel  1 

Witnesses  stated,  that  the  wholesale  houses  in  general,  and  Morley's,  Copestake's, 
Morrison's  and  Pawson's  in  particular,  are  in  the  habit  of  saving  carriage  for  each 
other  and  for  other  persons  by  inclosing  packages,  where  any  two  or  more  of  them 
are  sending  from  London  to  the  same  [833]  station.  These  firms  are  said  to  be  of 
the  highest  respectability ;  and  I  therefore  limit  my  language  to  saying  that  this 
practice  is  a  wrong  to  the  railway  Companies. 

The  railway  Company  charges  for  separate  ownership,  as  above  explained,  that  is, 
for  the  accommodation  offered  to  each  owner,  to  carry  his  parcel  for  him  at  the  time 
he  requires  :  and  the  combination  of  two  customers  to  represent  a  parcel  as  belonging 
to  one  owner  which  really  belongs  to  many,  and  so  to  get  service  without  paying  for 
it  the  stipulated  price,  would  be  thought  unfair,  at  least  towards  anybody  but  the 
railway  Companies.  Against  them,  it  is  done,  and  deposed  to,  and  boasted  of,  seem- 
ingly as  a  great  accommodation. 

The  evidence  shews  that  the  parcels  from  Messrs.  Morley's  must  be  counted  by 
hundreds  of  thousands  per  annum.  Of  these,  some  had  inclosures,  but  in  what 
proportion  did  not  appear.  The  Company,  it  was  said,  were  aware  of  the  practice, 
and  made  no  charge.  But  there  was  no  evidence  that  the  Company  ever  were  enabled 
to  distinguish  a  parcel  with  inclosure  from  one  without  it.  The  assumption  that  the  , 
Company  had  any  knowledge,  within  the  meaning  of  the  direction  to  the  jury,  is 
unfounded.  Also  the  assumption  that  the  Company  omitted  any  inquiry  which  they 
lawfully  might  or  by  law  ought  to  have  made,  is,  as  I  read  the  evidence,  unfounded. 
I  am  aware  that  one  of  the  witnesses  from  Morley's  (Gaillard)  said  that  the  Company 
never  asked  a  question ;  but  the  other  (Copeland)  said  the  clerk  at  the  railway  always 
asked  what  the  goods  were,  and  that  he  always  declared  "drapery."  No  other  witness 
that  I  notice  speaks  of  inquiry  affirmatively  or  negatively  :  but  the  declaration  must  have 
been  made  expressly  or  impliedly  because  the  charge  of  class  must  be  according  to  declara- 
tion. The  rest  of  the  evidence  is  of  the  same  description,  [834]  except  that  the  witness 
from  Copestake's  gave  the  important  addition  of  stating  the  proportion  of  parcels 
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with  inclosures  from  other  owners  to  parcels  containing  their  own  goods  simply.  He 
stated  that  the  number  of  their  parcels  per  diem  was  between  700  and  1000,  and  that, 
of  these,  the  proportion  of  parcels  with  inclosures  would  be  from  50  to  100.  He  also 
said  that  the  Company  could  not  tell  from  the  outside  whether  a  parcel  had  an 
inclosure  or  not. 

Each  of  these  four  houses  appear  to  send  from  50,000  to  100,000  consignments  in 
a  year ;  countless  parcels  were  also  proved  to  have  been  sent  from  other  houses,  of 
which  some  contained  inclosures.  The  railway  Company  knew  of  the  practice,  and 
there  was  no  instance  of  their  demanding  payment  for  it.  I  say  this  is  no  evidence 
that  the  defendants  ever  knowingly  charged  more  for  any  specific  parcel  of  the 
plaintifi's  than  for  any  specific  parcel  of  any  other  person  having  an  inclosure  ;  because 
it  was  impossible  to  distinguish  the  parcels  with  inclosures  from  those  that  were 
without  any  :  and  the  defendants  are  not  allowed  by  law  to  take  any  effective  steps 
for  ascertaining  which  have  inclosures  and  which  have  none.  They  may  not  open 
any  package ;  and  they  have  no  right  to  compel  an  answer,  beyond  requiring 
a  declaration.  It  cannot  be  laid  down  as  matter  of  law  that  they  have  a  duty 
to  inquire  after  inclosures  or  any  other  source  of  loss.  If  it  is  proposed  as  a  matter 
of  prudence  that  they  should  inquire,  it  seems  to  me  to  be  not  well  founded.  If 
they  attempted  to  inquire,  are  they  to  make  inquiries  of  the  porters  of  all 
wholesale  houses  that  offer  parcels  1  If  so,  why  not  of  other  houses  1  and  of  every- 
body ?  Is  the  carman  with  the  collecting  cart  to  inquire  of  the  porter  who  delivers 
the  parcels  ?  Are  the  Companies  to  search  out  witnesses  to  betray  the  packing  carried 
on  by  their  employers  1  None  of  these  courses  are  [835]  in  my  opinion  consistent 
with  prudence,  none  are  a  practicable  remedy,  some  would  bring  censure,  each  would 
cause  loss. 

The  wholesale  houses  and  the  other  witnesses  avow  without  compunction  or 
misgiving  that  they  get  as  much  carriage  for  as  little  money  as  can  be  managed. 

It  may  be  that  there  are  no  means  in  the  few  to  prevent  this  practice,  but  it  is 
wrong  to  say  that  the  Companies  knowingly  charged  less  to  Messrs.  Morley  and  the 
three  other  houses  than  to  the  plaintiff  because,  out  of  hundreds  of  thousands  of 
parcels  conveyed  by  them  in  a  year,  the  Company  did  not  by  some  unknown  intuitive 
process  detect  the  10  or  20,000  which  had  inclosures,  and  make  an  extra  charge 
thereon.  No  one  has  suggested  any  method  by  which  the  charge  could  have  been 
put  on  any  specific  parcel.  If  they  stopped  them  all,  their  business  would  be  ruined, 
and  they  would  fail  in  numberless  actions ;  and  if  they  stopped  some  parcels  by 
hazard,  it  would  be  culpable  imprudence :  and  the  omission  to  resort  to  such  attempts 
is  no  evidence  of  what  may  be  called  the  scienter  in  the  overcharge. 

The  importance  of  requiring  evidence  of  inequality  in  respect  of  specific  parcels, 
and  the  danger  of  deception  from  relying  on  general  evidence  of  habit  and  practice, 
is  to  my  mind  made  more  apparent  from  the  direction  to  the  jury.  The  direction 
was,  that  there  was  evidence  for  the  jury  that  parcels  had  been  carried  by  the 
defendants  for  other  persons,  containing  goods  of  a  like  description  and  under  like 
circumstances,  at  a  less  rate  than  such  goods  were  carried  by  them  for  the  plaintiff, 
and  that  the  defendants  knowingly  and  purposely  charged  the  plaintiff  more  than 
other  persons,  and,  if  they  knowingly  and  purposely  charged  the  plaintiff  at  a  higher 
rate  than  other  persons  upon  a  packed  parcel  of  goods,  they  should  find  for  the 
plaintiff. 

[836J  I  say  that  the  liability  to  deception  from  dealing  in  generals,  is  exemplified 
in  this  direction.  The  defendants  know  of  the  increasing  prevalence  of  the  practice 
of  inclosing  and  packing,  and  that  in  every  goods  train  there  probably  are  hundreds 
of  parcels  with  inclosures  for  which  they  have  not  made  an  extra  charge,  and  that 
they  have  made  an  extra  charge  for  all  the  packed  parcels  which  were  declared.  In 
this  way  they  have  knowingly  charged  the  plaintiff  more  than  other  persons  for 
packed  parcels.  But,  though  they  knowingly  did  this,  they  never  knowingly  made 
an  unequal  charge  in  respect  of  any  specific  parcels,  when  they  had  the  means  of 
knowing  which  were  packed.  The  parcels  of  the  plaintiff  are  declared.  The  parcels 
of  others  are  some  packed  and  some  not,  and  the  distinction  is  purposely  concealed. 
The  Company  cannot  distinguish  which  are  liable,  and  charge  none,  though  they 
know  that  some  ought  to  be  charged  if  they  found  them  out. 

The  jury,  in  answer  to  that  direction,  might  take  the  parcels  of  the  plaintiff  to  be 
the  parcels  of  one  person,  and  the  parcels  of  other  persons  as  a  class  to  be  the  parcels 
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of  another  person,  and  might  find  that  the  defendants  knew  that  among  the  parcels 
of  the  other  persons  some  were  packed  and  not  charged.  But,  in  so  finding,  they  do 
not  find  that  the  defendants  knew  of  any  specific  parcel  in  respect  of  which  they 
could  make  the  charge. 

Upon  this  examination  of  the  evidence,  I  am  of  opinion  that  there  was  no  evidence 
that  the  defendants  knowingly  made  an  unequal  charge  in  respect  of  any  specific 
parcels ;  and  that  the  knowledge  of  the  inequality  in  the  general  way,  without  know- 
ledge of  the  specific  parcels,  was  no  knowledge  of  an  unequal  charge ;  and  that  the 
direction  founded  on  that  evidence  was  wrong. 

III.  The  third  question  is,  was  there  any  evidence  that  a  charge  on  goods  of  the 
plaintiff  of  a  like  description  and  [837]  quantity  with  the  goods  of  some  other  person 
was  unequal  to  the  charge  on  such  goods  of  that  other  person  in  respect  of  the  same 
carriage  ? 

My  answer  is  in  the  negative.  There  is  no  attempt  to  shew  a  comparison  between 
the  description  and  quantity  of  the  goods  in  the  plaintiff's  parcels  and  of  the  goods  in 
the  parcels  of  the  other  persons  referred  to,  further  than  a  loose  general  suggestion 
that  the  prevailing  commodity  in  the  parcels  of  the  wholesale  houses  was  drapery, 
and  that  a  majority  of  the  parcels  sent  to  the  plaintiff  by  unknown  persons,  contain- 
ing unknown  goods,  did  contain  a  large  proportion  of  drapery.  The  evidence  of 
quantity  is  vague  in  the  same  degree.  It  is  perhaps  true  that  each  party  had  to  pay 
for  weight  according  to  the  tariff,  and  that,  if  no  extra  charge  had  been  made  for 
packing,  the  charges  would  have  been  on  an  equal  scale.  In  my  opinion,  the  7  &  8 
Vict.  c.  iii.  was  intended,  as  above  suggested,  to  protect  the  railway  Companies  from 
liability  in  respect  of  vague  suggestions  of  inequality  of  charge,  and  it  therefore 
required  that  the  party  complaining  should  prove  two  specific  packages  of  comparison, 
and  should  shew  likeness  of  description  of  the  goods  in  each,  and  in  the  quantity  of 
goods,  and  that  the  charges  were  unequal.  No  such  evidence  was  given  :  that  which 
was  given  does  not  relate  to  the  description  or  quantity  of  the  goods,  but  shews  that 
a  charge  was  made  for  packing  to  the  plaintiff,  and  was  not  made  for  inclosing  to  the 
other  persons,  and  that  the  packing  process  is  imagined  to  have  a  similarity  to  the 
inclosing  process,  and  that  imaginary  similarity  between  the  two  processes  is  laid  down 
to  be  evidence  that  the  goods  were  of  like  description  and  quantity, — it  would  not  be 
more  contrary  to  the  statute  to  hold  that  all  goods  covered  with  the  same  material 
for  wrapper  were  therefore  of  a  like  description  and  quantity. 

I  say,  further,  that  there  was  evidence  to  shew  that  the  [838]  extra  charge  which 
created  the  supposed  inequality,  was  a  charge  on  the  act  of  the  consignor  in  packing, 
and  was  a  charge  entirely  irrespective  of  the  description  and  quantity  of  the  goods 
packed,  and  was  a  charge  which  was  lawful  by  the  statute  authorizing  charge  on 
parcels  as  above  explained. 

If  the  construction  of  the  statute  above  set  forth  is  correct  the  defendants  had 
a  right  to  charge  for  packing  or  lumping  together,  and  were  not  bound  to  charge 
for  inclosing,  provided  that,  in  the  exercise  of  a  fair  discretion  for  the  purpose  of 
protecting  their  lawful  rights,  they  chose  not  to  do  so. 

I  further  say  that  the  question  of  partiality  is  not  raised  on  this  trial,  but  that  the 
case  proceeded  on  the  allegation  that  the  goods  of  the  two  parties  were  of  like 
description  and  quantity,  and  that  the  charge  for  the  same  service  was  unequal. 

The  learned  Judge  assumed  in  his  summing  up  that  every  parcel  with  an  inclosure 
is  by  law  of  a  like  description  with  a  packed  parcel.  He  assumed  it  to  be  law,  that  if 
two  parcels  have  this  quality  in  common,  that  each  contained  an  inclosure,  they  were 
of  like  description.  Probably  he  relied  on  the  decision  to  that  effect  in  the  case  of 
Parker  v.  Tlie  Great  Western  Railway  Company  (11  C.  B.  545).  It  was  there  decided 
that  the  intercepting  carrier  was  not  liable  to  the  charge  of  50  per  cent,  on  account 
of  packing ;  the  case  stating  that  the  general  practice  of  sending  inclosures  was  known 
to  the  defendants,  and  that  they  had  not  taken  any  measures  to  prevent  it  or  discover 
individual  instances  of  it.  The  ground  of  the  decision  is  given  by  Maule,  J.,  at 
p.  571.  "It  seems,"  says  that  learned  Judge,  "unreasonable  to  say,  that,  if  a  man 
sends  in  one  parcel  goods  belonging  to  A.,  B.,  and  C,  the  Company  shall  be  permitted 
to  charge  more  for  the  carriage  than  if  the  whole  were  [839]  carried  for  one  person. 
The  real  object,  no  doubt,  was  to  overcharge  the  carrier  in  order  to  absorb  all  the 
carrying  business  to  themselves.  They  had  no  right  to  do  this.  They  are  bound  to 
do  the  same  work  at  the  same  price  for  carriers  as  for  other  people."     The  reasoning 
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SO  put  forward  has  been  adopted  in  subsequent  cases  in  Courts  of  co-ordinate 
jurisdiction.  In  a  Court  of  error  I  am  at  liberty  to  deny  its  soundness,  in  so  far  as 
it  is  founded  on  the  notion  either  that  the  Company  cannot  lawfully  charge  more 
than  a  sum  proportioned  to  the  weight  of  the  article  and  their  labour  in  carrying  it, 
or  that  they  cannot  charge  more  for  many  separate  parcels  than  for  one  aggregate,  the 
weight  of  the  many  and  of  the  one  parcel  being  the  same.  Upon  this  point  I  have 
already  fully  explained  my  meaning. 

The  other  reason  assigned  by  the  learned  Judge  for  deciding  against  the  Company, 
viz.,  the  imputation  of  a  purpose  to  absorb  all  the  carrying  business  to  themselves,  by 
overcharging  carriers,  seems  to  me  to  be  equally  unsatisfactory.  It  is  in  a  manner 
certain  that  the  Companies  must  do  all  the  carrying,  and  in  that  sense  must  absorb 
all  the  carriage.  But  the  carriage  is  not  their  object,  unless  they  are  to  be  paid  for 
it.  If  truth  were  spoken,  ought  it  not  to  have  been  said  that  the  real  object  of  the 
intercepting  carrier  is,  to  absorb  as  much  o'f  the  earnings  for  carriage  as  he  can  inter- 
cept ;  and  that  the  contest  is  whether  the  Companies  should  be  allowed  to  keep  the  small 
portion  of  those  earnings  denoted  by  a  charge  of  50  per  cent,  on  packed  parcels  ? 

The  decisions  adverted  to  were  all  pronounced  when  railway  Companies  were  a 
new  institution  and  their  nature  was  not  understood,  and  when  they  were  regarded 
with  much  jealousy.  They  are  now  absolutely  subjected  to  the  control  of  the  law 
more  than  any  other  Companies  investing  capital  in  trade  for  profit.  If  they  kept 
their  own  [840]  earnings,  their  profits  would  go,  first,  in  increasing  accommodation, 
because  in  so  doing  they  would  probably  increase  their  own  profits  ;  then,  in  increas- 
ing dividends  for  shareholders,  and,  lastly,  in  reducing  fares.  Such  use  would  be 
better  for  the  community  than  giving  to  others  what  is  earned  by  the  railways. 

The  decision  in  Parker's  case  (11  C.  B.  545)  turned  upon  the  particular  facts  stated 
in  the  special  case,  and  did  not  relate  to  the  meaning  of  "description  "and  "quantity" 
in  the  equality  clause  ;  and  in  this  Court  I  submit  it  ought  not  to  be  followed.  For 
these  reasons  I  am  of  opinion  that  there  was  no  evidence  that  the  parcels  charged 
unequally  contained  goods  of  "a  like  description,"  and  certainly  none  that  the  goods 
were  of  "  like  quantity,"  which  is  quite  as  material,  if  the  statute  has  the  meaning  above 
attributed  to  it,  and  that  the  exception  to  the  ruling  on  this  point  ought  to  prevail. 

;  IV.  The  fourth  question  is,  whether  there  is  any  evidence  that  either  of  the  parcels 
of  the  plaintiff  was  delivered  under  like  circumstances  with  either  of  the  parcels  of  the 
other  persons  referred  to  by  the  witnesses,  and  supposed  by  them  to  be  overcharged. 

I  think  not.  The  circumstances  must  be  like  for  carrying  purposes.  The  differ- 
ence of  the  circumstances  of  the  two  deliveries  is,  that  the  plaintiffs  parcels  were 
always  declared  to  be  packed  ;  the  parcels  of  the  other  consignors  were  never  declared 
to  be  so.  The  plaintiff  admits  his  liability  to  the  charge.  The  other  consignors 
intend  to  evade  the  charge,  and  do  not  disclose  which  of  their  parcels  have  inclosures, 
and  which  have  not.  In  the  one  case,  the  charge  of  28.  is  offered  :  in  the  other  case, 
an  attempt  to  enforce  payment  of  it  would  probably  lead  to  the  loss  of  [841] 
hundreds  of  pounds  in  litigation,  and  drive  away  consignments  to  the  rival  railways 
or  to  the  intercepters. 

The  question  whether  a  delivery  of  a  packed  parcel  by  an  intercepting  carrier  was 
under  the  "  like  circumstances  "  with  a  delivery  of  a  parcel  with  inclosures,  was  before 
the  Court  of  Common  Pleas  in  Edwards  v.  The  Cheat  Western  Railway  Company  (II 
C.  B.  588),  and  decided  in  the  afiirmative,  but  it  was  decided  by  reference  to  the  intent 
of  the  carrier  in  respect  of  the  scale  bills  then  in  evidence.  The  point  whether  the 
delivery  of  a  parcel  with  a  declaration  of  its  being  packed  is  not  under  circumstances 
differing  in  a  very  important  degree  for  carrying  purposes  from  the  delivery  without 
any  such  declaration,  was  not  before  the  Court,  and  was  not  there  considered. 

The  remarks  upon  Parker's  case,  last  above  mentioned,  are  applicable  to  the  case  of 
Edwards,  the  assignee  in  his  bankruptcy ;  and  I  refer  to  them,  instead  of  repeating 
them. 

For  these  reasons,  I  submit  that  there  is  no  evidence  for  the  jury  that  the  circum- 
stances of  the  delivery  of  any  two  parcels  were  like,  within  the  statute ;  and  none 
which  authorized  the  direction  to  the  jury  thereon  which  was  excepted  to. 

V.  I  think  no  action  lies  to  recover  back  part  of  a  charge  for  carriage  lawful  in 
itself,  by  reason  that  the  same  service  of  carriage  has  been  done  for  some  other  person 
at  a  lower  charge. 

If  the  plaintiff  has  received  the  service  he  contracted  for  and  has  paid  the  contract 
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price,  and  no  more,  he  has  no  cause  of  action  in  respect  of  his  contract,  either  in  form 
ex  contractu  or  ex  delicto, — not  on  the  contract,  for  it  has  been  performed  on  both 
sides  ;  not  for  a  breach  of  duty  towards  himself,  for  every  such  duty  has  been  fulfilled. 
If  [842]  the  plaintiflF  pays  no  more  than  is  right,  I  cannot  see  how  he  is  damnified 
because  some  stranger  has  paid  le^  than  was  the  right  of  the  defendants  according 
to  law.  If  the  Company  chose  to  carry  for  nothing  goods  going  to  or  from  a  national 
exhibition,  as  in  1851,  other  customers  sending  goods  for  their  own  purposes  do  not 
thereby  acquire  a  right  to  have  their  goods  carried  for  nothing.  If  the  Company 
chose  to  carry  free  all  reporters  going  to  a  horse  race,  as  in  TJie  Gieat  North&rn  Rail- 
way Company  v.  Hairison  (14  C.  B.  N.  S.  1),  none  of  the  passengers  going  by  the  same 
train  would  thereby  acquire  a  right  to  a  return  of  their  fares,  in  whole  or  in  part,  by 
reason  of  this  exemption  of  the  reporters. 

Before  deciding  that  undercharge  is  an  actionable  wrong  towards  those  who  have 
paid  the  fair  charge,  the  Court  should  be  able  to  define  where  it  occurs,  in  respect  of 
what  train,  under  what  circumstances,  and  what  is  the  form  of  action  which  is  supposed 
to  lie.  It  seems  to  me  clear  that  no  action  for  money  had  and  received  could  lie. 
The  plaintiff  has  had  the  consideration,  according  to  contract.  It  is  not  money 
unlawfully  exacted,  for,  at  the  time,  it  was  lawfully  demanded. 

The  decision  in  Baxendale  v.  The  Great  Western  Railway  Company  (10  Exch.  376) 
was  on  a  different  ground.  There,  the  action  was  adjudged  to  lie  for  money  paid  for 
cartage  which  the  Court  decided  had  not  been  performed  for  the  plaintiff, — it  was 
therefore  money  paid  on  a  consideration  which  had  failed.  This  action  is  for  an 
alleged  breach  of  duty,  in  charging  less  to  some  other  persons  than  to  the  plaintiff  for 
services  supposed  to  be  rendered  under  the  four  conditions  in  the  equality  clause 
(7  &  8  Vict.  c.  iii.  s.  50).  It  seems  to  me  to  have  no  analogy  to  a  claim  for  money 
to  be  returned  because  the  consideration  has  failed. 

[843]  It  seems  to  me  that  there  is  no  cause  of  action  at  all,  without  making 
allegations  for  which  there  is  no  foundation ;  such  as,  an  obstruction  of  the  plaintiff's 
rights :  and  the  Court,  assuming  to  make  an  amendment  in  the  pleadings,  cannot 
assume  any  facts  not  in  evidence  to  create  a  cause  of  action  to  which  the  summing-up 
did  not  apply. 

The  opinion  of  Hill,  J.,  Crompton,  J.,  and  Cockburn,  C.  J.,  in  Garion  v.  The  Bristol 
and  Exeter  Railway  Company  (1  B.  &  S.  1 12),  is  sound  in  law  and  in  point  to  prove  that 
no  action  will  lie  merely  because  some  other  customer  has  had  the  same  service  as  the 
plaintiff,  at  a  less  price.  The  plaintiff  is  not  overcharged  because  some  stranger  is 
undercharged.  This  opinion  is  not  overruled  in  Baxendale  v.  The  Great  Western  Railway 
Company,  which  is  not  relevant  to  the  point,  for  the  reason  above  mentioned. 
VI.  I  think  that  evidence  was  admitted  which  was  not'  admissible. 
Assuming  that  the  proper  question  was,  whether  the  defendants  had  knowingly 
and  purposely  charged  more  to  the  plaintiff  in  respect  of  any  of  the  parcels  comprised 
within  his  complaint  than  they  had  charged  to  some  other  person  for  a  parcel  of  like 
description  and  quantity,  under  like  circumstances,  the  general  practice  of  others,  and 
knowledge  of  such  general  practice,  was  no  evidence  of  knowledge  in  respect  of  any 
specific  parcels,  for  the  reasons  before  alleged.  The  reception  of  such  evidence  was 
the  ground  of  exception  :  and  I  think  that  the  evidence  ought  to  have  been  rejected, 
or  that  the  jury  ought  to  have  been  told  that  it  was  not  sufficient  for  them  to  found 
their  verdict  on.  Still  less  was  the  evidence  of  the  practice  in  1849,  and  also  evidence 
of  the  notoriety  of  the  practice  among  carriers  admissible  to  shew  knowledge  in  1863 
and  1864. 

[844]  It  is  probably  certain  from  the  evidence  that  carriers  have  been  deprived  of 
their  lawful  charges,  by  packing,  inclosing,  and  other  such  contrivances,  as  far  back  as 
carriers'  memory  can  go — universally  by  the  unscrupulous.  But  that  is  no  evidence 
that  they  have  knowingly  charged  unequally  in  any  specific  instance ;  and,  unless 
there  was  evidence  of  an  actionable  overcharge  in  one  instance,  there  was  none  to 
prove  many. 

For  these  reasons  my  judgment  is  for  the  appellants  in  each  case. 
Blackburn,  J.,  delivered  the  judgment  of  Cockburn,  C.  J.,  Byles,  J.,  Blackburn,  J., 
Keating,  J.,  Mellor,  J.,  and  Shee,  J.(a) 

In  this  case  the  questions  we  have  to  determine  are  raised  on  a  bill  of  exceptions. 

(a)  Willes,  J.,  did  not  hear  the  whole  of  the  argument. 
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The  exceptions  are  four.  The  three  first  are  exceptions  to  the  reception  of 
evidence ;  the  last  is  an  exception  to  the  Judge's  direction  that  there  was  evidence  on 
which  the  jur}'  might  find  "that  parcels  had  been  carried  by  the  defendants  for  other 
persons,  containing  goods  of  a  like  description,  and  under  like  circumstances,  at  a  less 
rate  than  such  goods  were  carried  by  them  for  the  plaintiff,  and  also  on  which  they 
might  find  that  the  defendants  knowingly  and  purposely  charged  the  plaintiff  more 
than  other  persons ;  and  that,  if  the  jury  believed  that  the  defendants  knowingly  and 
purposely  charged  the  plaintiff  at  a  higher  rate  than  other  persons  upon  a  packed 
parcel  of  goods  they  ought  to  find  a  verdict  for  the  plaintiff  on  the  issue  aforesaid." 

The  first  part  of  this  direction  tells  the  jury  what  facts  they  might  reasonably  find 
from  the  evidence  before  them ;  the  second  part  was  a  direction  in  point  of  law  as  to 
what  their  verdict  should  be  if  they  found  these  facts. 

[845]  The  exception  to  the  direction  raises  two  questions  :  it  being  contended  by 
the  defendants'  counsel,  first,  that  the  Judge  ought  to  have  directed  the  jury  that 
there  was  no  evidence  on  which  they  could  reasonably  find  these  facts ;  and,  secondly, 
that  he  should  have  directed  them,  even  if  they  found  these  facts  proved,  not  to  find 
for  the  plaintiff". 

It  will  be  convenient  to  consider  the  first  branch  of  this  exception,  viz.,  that  to 
the  effect  of  the  evidence  admitted  along  with  the  specific  exceptions  to  the  reception 
of  evidence,  before  considering  the  last  branch  of  the  exception,  and  for  this  purpose 
it  is  necessary  to  see  what  is  the  evidence  appearing  on  the  bill  of  exceptions. 

The  plaintiff  proved  that  he  was  a  person  pursuing  the  trade  of  collecting  small 
parcels  for  the  same  place,  putting  them  together  in  one  large  parcel  and  sending  that 
packed  parcel,  containing  inclosures,  by  the  railway.  He  also  proved  that  the  defen- 
dants published  a  tariff,  which,  so  far  as  is  material  to  the  present  case,  is  set  out  in 
the  bill  of  exceptions.  By  this  tariff  parcels  between  1  cwt.  and  500  lbs.  weight  were 
divided  into  five  classes,  according  to  the  kinds  of  goods  which  they  contained,  and 
charged  at  five  diiferent  rates ;  but  packed  parcels  were,  according  to  this  tariff,  to  be 
'  charged  at  the  highest  rate,  and  50  per  cent,  additional.  It  is  to  be  observed  that, 
according  to  this  tariff,  the  charge  on  packed  parcels  is  always  to  be  the  same  what- 
ever be  the  nature  of  the  contents  of  the  inclosures ;  so  that,  if  a  packed  parcel  contains 
several  packages  all  of  the  kind  which  would  be  comprised  in  the  first  or  lowest  class, 
nevertheless  the  highest  charge  and  50  per  cent,  more  is  to  be  charged ;  and  if  it 
contains  packages  all  of  the  fifth  or  highest  class  the  charge  is  to  be  no  more.  The 
Company  hold  forth  to  the  public  that  they  make  one  uniform  charge  on  all  packed 
parcels,  that  is  to  say,  on  all  parcels  the  contents  of  which  come  within  [846]  the 
description  of  inclosures.  This  is,  in  our  view  of  the  case,  material  in  considering 
whether  the  evidence  was  such  as  to  justify  the  Judge's  direction  as  to  what  the  jury 
might  find. 

The  plaintiff  then  proceeded  to  prove  that  his  packed  parcels  were  always  charged, 
according  to  this  profession  of  the  Company,  as  packed  parcels,  at  the  highest  rate, 
with  50  per  cent,  added,  and  without  any  reference  to  the  contents  of  the  inclosures, 
which  were  generally  unknown  both  to  him  and  to  the  Company,  though  their  contents 
might  be  guessed  at. 

The  plaintiif  then  called  witnesses  for  the  purpose  of  proving  that  other  persons 
sent  packed  parcels  which  were  not  charged  at  the  same  rate.  The  first  exception  is 
to  the  reception  of  this  class  of  evidence,  but  the  plaintiff  could  not  prove  what  he 
alleged  to  be  his  cause  of  action  in  any  other  way,  so  that  this  exception  to  the 
reception  of  the  evidence  is  merely  a  premature  attempt  to  raise  the  objection  that 
the  facts,  if  proved,  afforded  no  cause  of  action,  which  is  afterwards  properly  raised 
by  the  last  exception.  The  evidence  of  this  class  was  therefore  properly  received.  It 
amounted,  in  eff'ect,  to  this,  that  four  wholesale  houses,  Morley  and  Company,  Copestake 
and  Moore,  Pawson,  and  Morrison  and  Dillon,  who  were  in  the  habit  of  sending  large 
quantities  of  their  own  goods  by  the  defendants'  railway,  also  habitually  received 
inclosures  for  others,  which  they  sent  in  packed  parcels  ;  that  they  did  this  daily,  and 
on  a  great  scale,  and  without  any  disguise  on  their  part ;  and  that  they  never  were 
charged  according  to  the  Company's  tariff"  as  for  packed  parcels.  No  evidence  was 
given  that  the  Company  were  ever  diiectly  informed  that  any  one  specific  parcel  was 
a  packed  parcel,  but  the  evidence  was  that  no  questions  were  ever  asked  by  the 
Company.  No  attempt  was  made,  by  cross-examina-[847]-tion  or  otherwise,  to  shew 
that  these  wholesale  houses  deceived  the  Company  as  to  the  contents  of  those  packed 
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parcels :  indeed  one  of  the  witnesses  in  the  employment  of  Morley  and  Company  gave 
evidence  "  that  the  defendants  were  perfectly  aware  of  the  practice  of  Messrs.  Morley's 
house  as  to  packed  parcels,  and  had  been  so  for  a  long  time,  and  that  they  had  never 
charged  him  the  packed  parcels  rate,  and  that  the  plaintiff's  packed  parcels  were  exactly 
similar  in  appearance  to  the  packages  sent  by  Messrs.  Morley,  and  were  packed  alike ; " 
and  this  evidence  was  not  contradicted  or  explained  away,  but  passed  without  cross- 
examination  as  an  unqualified  statement. 

The  next  piece  of  evidence  offered  was  to  the  effect  that  at  a  reference,  in  1849, 
evidence  was  given,  in  the  presence  of  the  then  solicitor  and  the  then  traffic  manager 
of  the  Company,  of  the  practice  of  wholesale  houses  in  London  to  pack  parcels  in  the 
way  the  witnesses  proved  that  these  four  houses  still  did.  It  seems  to  us  that  this 
evidence  was  admissible,  for  the  purpose  of  proving  notice  to  the  Company  of  the 
practice,  and  thus  strengthening  the  inference  which  the  plaintiff  asked  the  jury  to 
draw  that  the  Company  abstained  from  asking  questions  of  those  four  houses,  not  in 
ignorance  that  they  sent  packed  parcels,  but  because  they  wished  not  to  charge  them 
at  the  same  rate  as  the  plaintiff.  The  traffic  manager  was  the  authorized  agent  of  the 
Company  in  all  matters  relating  to  the  traffic,  and  his  knowledge  was  that  of  the 
Company. 

The  facts  were,  it  is  true,  brought  to  his  notice  in  1849,  and  the  lapse  of  time 
diminishes  the  weight  of  this  evidence,  but  does  not  affect  its  admissibility.  It  seems 
to  me  that  this  evidence  could  not  be  rejected  unless  we  were  prepared  to  say  that, 
supposing  the  wholesale  houses  and  the  defendants  to  pursue  the  same  course  since 
this  trial  that  they  did  before,  the  proceedings  in  this  trial  would  not  be  evi-[848]- 
dence  tending  to  prove  notice  to  the  Company  subsequent  to  1864,  a  proposition  to 
which  we  cannot  assent.     We  think  therefore  that  this  exception  cannot  be  maintained. 

The  third  exception  is  to  the  reception  of  evidence,  by  a  person  conversant  with 
the  business  of  carriers,  that  the  practice  of  sending  packed  parcels  in  the  way  described 
had  for  many  years  been  so  general  as  to  be  notorious  amongst  carriers.  No  objection 
is  taken  to  the  form  of  the  question  asked,  which  could  easily  have  been  altered,  but 
it  is  contended  that  the  substance  of  the  answer  is  inadmissible.  We  do  not  think 
much  weight  ought  to  be  given  to  such  evidence,  but  we  cannot  agree  that  it  is 
inadmissible  :  the  fact  that  the  practice  had  for  many  years  been  general  and  without 
disguise,  might  properly  be  taken  into  account  by  the  jury  when  considering  whether, 
from  the  absence  of  inquiry  on  the  part  of  the  Company  as  to  whether  the  parcels 
were  packed,  they  would  draw  the  plaintiff's  inference  that  the  Company  abstained 
from  making  inquiry  because  they  wished  not  to  be  affected  with  express  notice,  or 
the  defendants'  view  that  they  really  did  not  know.  We  think  therefore  that  this 
exception  also  cannot  prevail. 

Then  comes  the  question  whether  the  Judge  was  right  in  telling  the  jury  that, 
taking  the  whole  evidence  together,  it  was  such  that  they  might  find  that  parcels  had 
been  carried  for  other  persons  "  containing  goods  of  a  like  description  and  under  like 
circumstances,"  at  a  less  rate  than  for  the  plaintiff.  In  other  words  whether  there 
was  evidence  that  the  defendants  had,  with  respect  to  the  plaintiff,  acted  contrary  to 
the  proviso  in  sect.  50  of  7  Vict.  c.  iii.  The  objection  stated  on  the  record  and  relied 
on  in  the  argument  was,  that  there  was  no  evidence  of  the  specific  nature  of  the  con- 
tents of  any  of  the  plaintiff's  packed  parcels,  and  that  in  the  absence  of  such  evidence 
it  could  [849]  not  be  proved  that  they  were  of  a  like  description  and  quantity  with 
the  contents  of  the  packed  parcels  carried  for  the  wholesale  houses. 

We  quite  agree  that  a  case  may  exist  in  which  the  contents  of  the  inclosures  in 
two  packed  parcels  may  be  so  different  in  their  description  as  to  justify  a  different 
rate  of  charge ;  but  we  do  not  think  that  any  such  case  arose  on  the  evidence  in  this 
case.  The  Company,  by  their  tariff,  profess  to  charge  all  packed  parcels  at  the  same 
rate,  whatever  be  the  nature  of  their  contents,  that  being  the  highest  rate  they  charged  ; 
and  the  evidence  shewed  that  they  charged  this  rate  on  every  packed  parcel  of  the 
plaintiff,  without  inquiry  as  to  its  contents,  and  that  they  carried  every  packed  parcel 
belonging  to  the  wholesale  houses  at  a  rate  lower  than  that  which  they  professed  to 
charge  on  all  packed  parcels,  and  also  without  any  inquiry  as  to  their  contents.  In 
brief,  they  state  as  one  description  of  goods  contained  in  a  parcel,  "  inclosures,"  with- 
out any  reference  to  what  the  inclosures  contain.  Had  there  been  any  thing  in  the 
specific  nature  of  the  contents  occasioning  this  difference  of  charge  it  might  have  been 
shewn  by  evidence.     In  the  absence  of  such  evidence  we  think  the  jury  might  reason- 
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ably  conclude  that  the  difference  in  the  charge  was  not  on  account  of  any  difference 
in  the  description  of  the  goods  or  their  quantity,  or  the  circumstances  under  which 
they  were  carried,  but  on  account  of  a  difference  in  the  persons  charged,  in  short  that 
it  was,  within  the  meaning  of  the  last  lines  of  sect.  50  of  the  7  Vict.  c.  iii.,  a  reduction 
made  directly  or  indirectly  in  favour  of  the  wholesale  houses  and  against  the  plaintiff, 
who  carries  on  a  trade  not  favoured  by  railway  Companies.  We  think,  therefore, 
that  the  Judge  was  right  in  saying  that  on  the  evidence  the  jury  might  find  the  facts 
as  they  did. 

[850]  The  only  remaining  question  is  that  raised  by  the  second  branch  of  the  last 
exception,  viz.,  whether  the  Judge  was  right  in  directing  the  jury,  if  they  did  so  find 
the  facts,  to  find  the  verdict  for  the  plaintiff. 

It  is  necessary  here  to  observe  what  the  exception  is.  It  has  always  been  required 
on  a  bill  of  exceptions,  that  the  exceptions  should  be  tendered  before  the  verdict  is 
found,  so  that  the  Judge  may  have  an  opportunity  to  alter  his  direction  if  he  has 
inadvertently  made  a  mistake,  or  the  opposite  party  to  supply  any  defect  in  the 
evidence,  if  they  have  overlooked  something  which  they  can  supply  on  the  defect 
being  pointed  out ;  and  therefore,  on  the  argument  in  a  Court  of  error,  the  Court  is 
confined  to  the  exception  actually  taken.  The  issue  joined  here  is  never  indebted  to 
a  count  for  money  had  and  received.  Now  it  was  quite  open  to  the  defendants  at  the 
*  trial  to  submit  that  the  form  of  the  action  was  misconceived,  but  that  objection,  if 
taken  and  thought  well  founded,  could  have  been  cured  by  an  amendment.  It  was 
not  taken,  as  we  learn,  for  that  very  reason,  and  it  is  not  now  open,  on  this  record, 
to  raise  any  objection  not  actually  taken,  especially  not  one  which  could  have  been 
cured  by  an  amendment.  It  was  urged  that  there  was  a  substantial  difference  between 
an  action  for  money  had  and  received  and  any  special  count  that  might  have  been 
framed,  inasmuch  as  the  rule  as  to  the  measure  of  the  damages  would  not  be  identical, 
and  though  the  jury  might,  and  probably  would,  give  the  overcharge  as  the  damages, 
that  was  not  done ;  but  the  same  answer  applies.  If  any  objection  had  been  made  at 
the  trial  as  to  the  measure  of  the  damages,  a  proper  direction  might  have  been  given 
to  the  jury.  No  such  objection  appears  on  this  bill  of  exceptions,  and  indeed  we  are 
left  in  complete  ignorance,  not  only  as  to  what  direction  was  given,  as  [851]  to  the 
damages,  but  as  to  what  damages  were  assessed.  The  only  point  open  on  this  excep- 
tion is  whether,  if  the  jury  believed  that  the  defendants  knowingly  and  purposely 
charged  the  plaintiff  at  a  higher  rate  than  other  persons  upon  a  packed  parcel,  there 
was  a  cause  of  action  established.  This  is  a  question  of  considerable  importance,  but 
we  cannot  think  it  open  in  the  Court  of  Exchequer  Chamber.  There  is  nothing 
either  illegal  or  immoral  in  the  trade  which  the  plaintiff  pursues,  though  it  necessarily 
makes  him  compete  with  the  railway  Companies  in  one  of  the  most  lucrative  branches 
of  their  business ;  neither  is  there  anything  either  illegal  or  immoral  in  the  railway 
Companies  desiring  to  obtain  the  whole  of  this  lucrative  business  for  themselves,  so 
long  as  they  do  not  infringe  any  law  in  the  attempt  to  do  so.  And  if  the  defendants 
were  correct  in  their  contention  that  the  legislature  has  given  them  unqualified  power 
to  charge  what  they  pleased  for  parcels  under  500  lbs.  weight,  they  might  lawfully 
make  use  of  that  power  for  this  purpose.  But  it  has  been  decided  by  this  Court  in 
Baxendale  v.  Grreat  Western  Railway  Company  (16  C.  B.  N.  S.  137)  that  their  power 
to  do  so  is  subject  to  the  equality  clause.  And  it  has  been  decided  in  the  same  case 
that,  if  the  equality  clauses  are  infringed  to  the  prejudice  of  a  person  pursuing  the 
trade  of  this  plaintiff,  he  may  maintain  an  action  for  this  infringement.  The  defendant, 
if  so  advised,  may  question  that  case  and  those  on  the  authority  of  which  it  was 
decided ;  we  in  the  Exchequer  Chamber  are  bound  by  it.  And  as  we  think,  for  the 
reasons  already  given,  that  the  jury  were  justified  in  finding,  as  they  have  done,  that 
the  equality  clause  was  infringed  as  against  this  plaintiff,  we  think  that  the  verdict 
was  properly  directed  to  be  for  the  plaintiff. 

[852]  For  these  reasons  we  think  that  the  judgment  should  be  affirmed. 

It  was  admitted  that  the  case  of  Sutton  v.  2'he  South  Eastern  Railway  Company  was, 
in  substance,  the  same  as  Sutton  v.  The  Gh-eat  JVestem  Railivay  Company,  and  it  was  agreed 
that  the  judgment  should,  without  argument,  follow  that  in  the  other  cases. 

In  this  case  also,  therefore,  we  think  that  the  judgment  should  be  affirmed. 

Judgment  affirmed  in  both  cases. 


Ex.  Div.  XV.— 25 
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[853]    Exchequer  Reports.    Trinity  Term,  28  Vict. 

Linton  and  Another  v.  The  Blakeney  Joint  Co-operative  Industrial 
Society.  June  3,  1865. — An  Industrial  and  Provident  Society,  registered  under 
the  25  &  26  Vict.  c.  87,  is  not  liable  to  be  sued  in  its  corporate  capacity  in  an 
action  not  then  pending,  but  commenced  after  the  time  of  its  registration. 

[S.  C.  34  L.  J.  Ex.  211 ;  13  W.  R.  843 ;  13  L.  T.  39.] 

Declaration  for  goods  sold  and  delivered,  against  the  defendants  as  "  The  Blakeney 
Joint  Co-operative  Industrial  Society,"  registered  under  the  25  &  26  Vict.  c.  87. 

Plea.     Never  indebted. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  after  last  Easter  Term, 
it  appeared  that  the  defendants  were  an  Industrial  and  Provident  Society,  which  in 
January,  1862,  had  been  formed  at  Blakeney,  in  Norfolk,  under  the  provisions  of  the 
15  &  16  Vict.  c.  31,  and  17  &  13  Vict.  c.  25.  The  goods  for  which  this  action  was 
brought  were  sold  by  the  plaintiff  to  the  Society  in  November,  1 864  ;  and  in  February, 
1865,  the  Society  was  registered  under  the  25  &  26  Vict.  c.  87,  for  the  purpose  of 
being  wound  up.     The  present  action  was  commenced  in  the  following  March. 

It  was  submitted  on  behalf  of  the  defendants  that  they  were  not  liable  in  their* 
corporate  capacity.    A  verdict  was  then  entered  for  the  plaintiffs,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit. 

Macnamara,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against  which 

Gates  now  shewed  cause.  The  question  is  whether  the  [854]  defendants  are  liable 
to  be  sued  as  a  corporate  body,  or  whether  the  action  should  not  have  been  brought 
against  the  individual  members  of  the  Society.  By  the  Industrial  and  Provident 
Societies  Act,  1852  (15  &  16  Vict.  c.  31,  s.  8),  and  the  Friendly  Societies  Act,  13  &  14 
Vict.  c.  115,  s.  13,  which  is  made  applicable  to  it,  the  property  of  this  Society  was 
vested  in  trustees,  who  were  empowered  to  sue  and  be  sued  in  their  own  names. 
That  was  altered  by  the  17  &  18  Vict.  c.  25,  ss.  1,  2,  which  required  the  appointment 
of  two  registered,  officers  to  sue  or  be  sued  on  behalf  of  the  Society.  The  Act  to 
consolidate  and  amend  the  Laws  relating  to  Industrial  and  Provident  Societies, 
25  &  26  Vict.  c.  87,  s.  1,  repealed  the  15  &  16  Vict.  c.  31,  and  the  17  &  18  Vict.  c.  25. 
Sect.  2  of  the  25  &  26  Vict.  c.  87  enable  all  Societies  registered  under  the  Industrial 
and  Provident  Societies  Act,  1852,  to  obtain  a  certificate  of  registration.  By  sect.  5, 
the  certificate  shall  be  conclusive  evidence  that  the  Society  has  been  duly  registered, 
and  thereupon  the  members  shall  become  a  body  corporate,  by  the  name  therein 
described.  By  sect.  6,  "  the  certificate  of  registration  shall  vest  in  the  Society  all 
the  property  that  may  at  the  time  be  vested  in  any  person  in  trust  for  the  Society  ; 
and  all  legal  proceedings  then  pending  by  or  against  any  such  trustee  or  other  officer 
on  account  of  the  Society  may  be  prosecuted  by  or  against  the  Society  in  its  registered 
name  without  abatement."  If  this  action  had  been  pending  at  the  time  the  Society 
was  registered  under  the  25  &  26  Vict.  c.  87,  it  must  have  been  prosecuted  against 
the  Society  by  its  corporate  name,  and  the  legislature  having  provided  for  the  con- 
tinuance of  pending  actions,  a  fortiori  intended  that  new  actions  should  be  brought 
against  the  Society  by  its  corporate  name.  The  same  persons  are  sued,  only  by  a  new 
name.  [Bramwell,  B.  Under  the  15  &  16  Vict.  c.  31,  the  individual  [855]  members 
were  liable  for  the  debts  of  the  Society  (sect.  117),  but  a  Society  registered  under 
the  25  &  26  Vict.  c.  87,  incurs  no  personal  liability.]  Dean  v.  Mellard  (15  C.  B.  N.  S. 
19)  only  decided  that  the  25  &  26  Vict.  c.  87  having  repealed  the  previous  Acts, 
and  merely  provided  for  actions  then  pending,  the  individual  members  were  liable 
to  be  sued  in  respect  of  a  contract  made  by  the  Society  prior  to  the  passing  of  the 
repealing  Act,  and  for  which  no  action  was  then  pending,  but  it  does  not  follow 
that  the  Society  might  not  have  been  sued  in  its  corporate  capacity.  [Martin,  B. 
There  cannot  be  two  debts  :  it  is  one  debt  due  from  the  old  body.]  This  Society  has 
been  registered  for  the  purpose  of  being  wound  upas  provided  for  by  the  17th  section, 
but  the  object  for  which  it  was  registered  cannot  affect  the  case.  The  18th  section 
provides  that  in  case  of  dissolution,  the  Society  may  be  sued  and  sue,  under  the 
provisions  of  that  Act,  in  respect  of  all  matter  relating  to  such  Society.  There  the 
legislature  clearly  contemplated  that  actions  brought  against  the  Society,  whether 
before  or  after  the  passing  of  that  Act,  should  be  prosecuted  in  the  corporate  name. 
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Maeiiamara  appeared  to  support  the  rule,  but  was  not  called  upon  to  argue. 

Martin,  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  The  case  is 
concluded  by  Dean  v.  Mellard  (15  C.  B.  N.  S.  19)  in  the  Court  of  Common  Pleas, ^pd 
if  that  decision  is  to  be  overruled  it  must  be  by  a  Court  of  error.  There  the  action 
was  brought  against  the  individual  members  of  the  Society,  in  respect  of  a  contract 
made  before  the  passing  of  the  25  &  26  Vict.  c.  87,  and  for  which  no  action  was 
pending  at  the  time  the  Society  was  registered  under  that  [856]  Act ;  and  the  Court 
held  that  it  was  properly  brought.  It  was  there  argued  that  the  action  should  have 
been  against  the  Society  in  its  registered  name,  and  that  the  statute  25  &  26  Vict, 
c.  83  did  not  intend  to  cast  upon  individual  members  a  liability  which  did  not  exist 
before,  viz.,  of  being  sued  in  the  first  instance.  But  Williams,  J.,  said  "  that  argument 
would  have  been  admissible  if  the  legislature,  instead  of  enacting  as  they  have  done 
in  sect.  6,  '  that  the  certificate  of  registration  shall  vest  in  the  Society  all  the  property 
that  may  at  any  time  be  vested  in  any  person  in  trust  for  the  Society,  and  all  legal 
proceedings  tben  pending  by  or  against  any  such  trustee  or  other  officer  on  account  of 
the  Society,  may  be  prosecuted  by  or  against  the  Society  in  its  registered  name, 
without  abatement,' — had  gone  on  to  say  that '  all  claims  and  rights  of  action  existing 
at  the  time  of  the  passing  of  the  Act'  might  be  so  prosecuted.  But  they  have  not 
said  so :  they  have  confined  the  indulgence  to  actions  pending  at  the  time  of  the 
obtaining  of  the  certificate  of  registration.  That  must  mean  actions  commenced 
before  the  passing  of  the  25  &  26  Vict.  c.  87,  because  none  could  be  commenced 
after  against  any  but  existing  members."  And  Willes,  J.,  and  Keating,  J.,  express 
the  same  opinion.  It  may  be,  that  the  construction  put  upon  the  6th  section  by  the 
defendants'  counsel  is  a  fair  and  reasonable  one,  but  the  case  of  Dean  v.  Mellard 
prevents  us  from  adopting  it. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  must  be  absolute.  I  admit 
the  force  of  the  argument  for  the  defendants,  that  the  legislature  could  never  have 
intended  to  make  a  distinction  between  actions  pending  and  actions  not  commenced ; 
and  that  if  a  plaintiff  issued  his  writ  one  day  before  the  Society  was  registered  under^ 
the  25  &  26  Vict.  c.  87,  he  might  sue  them  in  their  corporate  name,  but  if  he  com- 
menced his  action  the  day  after  the  registration  he  [857]  could  not  so  sue  them. 
But  the  case  of  Dean  v,  Mellard  is  an  authority  in  point  the  other  way ;  and  it  may 
be  that  the  legislature  has  provided  that  actions  already  commenced  may  be  prosecuted 
against  the  Society  in  its  registered  name,  in  order  to  prevent  a  waste  of  money  by 
discontinuing  and  commencing  fresh  actions.  With  that  view  it  may  have  been  right 
to  give  permission  to  continue  actions  pending  at  the  time  of  registration,  without 
providing  for  the  commencement  of  new  ones. 

Channell,  B.  I  agree  with  the  rest  of  the  Court,  and  I  think  that  this  case  is 
governed  by  Dean  v.  Mellard. 

Kule  absolute. (a)^ 

The  Queensbury  (late  Queenshead)  Industrial  Society,  Limited  v.  Pickles 
AND  0THERS.(a)2  1865. — An  Industrial  and  Provident  Society,  formed  under 
the  15  &  16  Vict.  c.  31,  and  afterwards  registered  under  the  25  &  26  Vict.  c.  87, 
may  sue  in  its  corporate  name  upon  a  bond  given  to  trustees  for  the  Society 
before  the  passing  of  the  latter  Act. 

[S.  C.  35  L.  J.  Ex.  1 ;  11  Jur.  (N.  S.)  877;  14  W.  R.  30;  13  L.  T.  295.] 

Declaration.  The  Queensbury  (late  Queenshead)  Industrial  Society,  Limited,  by, 
&c.,  their  attorney,  sue  William  Pickles,  Thomas  Pickles  and  Elymas  Wadsworth  : 
For  that  after  the  making  and  passing  of  the  "Industrial  and  Provident  Societies 
Act,  1852,"  and  whilst  the  said  Act  was  in  force,  and  before  the  passing  and  coming 
into  force  of  the  "Industrial  and  Provident  Societies  Act,  1862,"  on  the  8th  day  of 
June,  A.D.  1861,  and  at  the  time  of  the  execution  of  the  bond  hereinafter  mentioned, 
John  Anderton,  George  Crossland,  and  Joseph  [858]  Farnell,  had  been  duly 
nominated  and  appointed,  and  then  were  trustees  of  and  for  and  on  behalf  of  a 

(a)'  See  the  next  case. 

{ay  This  case,  which  was  decided  in  Michaelmas  Term  (November  3),  is  inserted 
here  as  relating  to  the  construction  of  the  same  statutes  as  in  the  previous  case. 
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certain  Society,  called  the  "  Queenshead  Industrial  Society,"  the  same  then  being  a 
Society  duly  registered  under  the  said  Act  first  above  mentioned.  And  thereupon 
and  before  the  registration  of  the  said  Society  under  the  said  Act  secondly  above 
mentioned,  the  defendants  by  their  certain  writing  obligatory,  sealed  with  their  seal 
and  dated  the  8th  day  of  June  A.D.  1861,  acknowledged  themselves  to  be  held  and 
firmly  bound  to  the  said  J.  Anderton,  G.  Crossland,  and  J.  Farnell,  as  trustees  for 
the  time  being  of  the  said  Queenshead  Industrial  Society,  in  the  penal  sum  of  1001. 
to  be  paid  to  the  said  J.  Anderton,  G.  Crossland  and  J.  Farnell,  or  their  or  any  of 
their  successors,  as  trustees  for  the  time  being  of  the  said  Society,  which  said  writing 
obligatory  was  and  is  subject  to  a  certain  condition  thereunder  written.  (The 
declaration  then  set  out  in  terms  the  condition  of  the  bond,  which  after  reciting  (inter 
alia)  that  William  Pickles  had  been  elected  a  salesman  of  the  Society,  and  that  the 
other  defendants  were  his  sureties,  provided  for  the  due  performance  by  W.  Pickles 
of  certain  duties,  such  as  accounting  for  all  property  which  should  come  to  his  hands, 
and  paying  the  trustees  all  money  he  should  receive,  &c.)  Averments :  that  after- 
wards the  said  Society  was  duly  registered  by  their  then  name  of  the  "  Queenshead 
Industrial  Society,  Limited,'"'  under  and  by  virtue  of  the  "  Industrial  and  Provident 
Societies  Act,  1862."  And  thereupon  all  things  having  been  done  to  authorize  and 
empower  the  Eegistrar  of  Friendly  Societies  of  England  (the  office  of  the  plaintiffs 
being  situated  in  England)  to  give  his  certificate  of  registration,  he  the  said  registrar 
did  then  accordingly  give  his  certificate  of  such  registration,  and  thereupon  the  said 
Society  became  a  body  corporate  by  the  name  described  in  the  said  certificate,  that 
is  to  say,  "The  [859]  Queenshead  Industrial  Society,  Limited  : "  that  the  said  name  of 
the  said  Society  was  afterwards  by  due  course  of  law  altered  to  and  they  then  became 
incorporated  by  the  name  whereby  they  sue  in  this  action  :  that  at  the  time  of  the 
giving  and  issuing  of  the  said  certificate  of  registration  as  aforesaid,  the  said  bond 
and  causes  and  rights  of  action  were  then  vested  in  the  said  J.  Anderton,  G.  Cross- 
land,  and  J.  Farnell,  in  trust  for  the  said  Society ;  and  thereupon  all  things  and 
conditions  having  happened  and  been  performed,  and  all  times  having  elapsed  and 
passed  necessary  on  that  behalf,  the  same  then  became  and  still  is  vested  in  the 
plaintiffs  under  and  by  virtue  and  in  pursuance  of  the  said  Industrial  and  Provident 
Societies  Act,  1862.  (The  declaration  then  proceeded  to  assign  breaches  of  the 
condition.) 

Plea  (inter  alia).  That  the  property  in  the  said  bond,  and  right  to  maintain  an 
action  for  the  causes  alleged,  did  not  vest  in  the  plaintiffs. 

At  the  trial,  before  Mellor,  J.,  at  the  last  Leeds  Summer  Assizes,  it  appeared  that 
the  Society,  which  was  established  for  the  sale  by  retail  of  groceries,  butcher's  meat, 
and  drapery  goods,  had  been  originally  registered  under  the  "  Industrial  and  Provident 
Societies  Act,  1852,"  and  that  it  was  afterwards  registered  under  the  "Industrial  and 
Provident  Societies  Act,  1862."  In  June,  1861,  the  defendant,  William  Pickles, 
became  a  salesman  of  the  Society,  when  he  executed  the  bond  declared  on  together 
with  the  other  defendants  as  his  sureties.  Breaches  of  .the  condition  of  the  bond 
were  proved. 

It  was  objected,  on  behalf  of  the  defendants,  that  the  action  was  not  properly 
brought  in  the  corporate  name  of  the  Society.  The  learned  Judge  directed  a  verdict 
for  the  plaintiffs  for  1001.,  reserving  leave  to  the  defendants  to  move  to  enter  a 
nonsuit. 

[860]  Manisty  moved  accordingly.  The  action  should  have  been  brought  in  the 
names  of  the  trustees  to  whom  the  bond  was  given.  By  the  5th  section  of  the 
"Industrial  and  Provident  Societies  Act,  1862"  (25  &  26  Vict.  c.  87),  which  repealed 
the  Act  of  1852  (15  &  16  Vict.  c.  31),  the  certificate  of  registration  shall  in  all  cases 
be  conclusive  evidence  that  the  Society  has  been  duly  registered,  and  thereupon  the 
members  of  such  Society  shall  become  a  body  corporate  by  the  name  therein 
described.  By  the  6th  section  of  the  "  Industrial  and  Provident  Societies  Act, 
1862,"  "the  certificate  of  registration  shall  vest  in  the  Society  all  the  property  that 
may  at  the  time  be  vested  in  any  person  in  trust  for  the  Society ;  and  all  legal  pro- 
ceedings then  pending  by  or  against  any  such  trustee  or  other  officer  on  account  of 
the  Society  may  be  prosecuted  by  or  against  the  Society  in  its  registered  name  with- 
out abatement."  The  certificate  of  registration  did  not  vest  this  bond  in  the  Society, 
for  a  bond  is  not  "  property  "  within  the  meaning  of  that  section.  And  even  if  it  is 
the  plaintiffs  cannot  sue  upon  the  bond  in  their  corporate  name,  for  the  right  to  sue 
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in  that  name  is  limited  to  legal  proceedings  pending  by  or  against  the  trustees  at  the 
time  of  obtaining  the  certificate  of  registration,  and  in  this  case  no  legal  proceedings 
were  then  pending.  [Bramwell,  B.  Does  not  the  section  mean  that  all  the  property 
shall  vest  in  the  Society,  so  that  any  legal  proceedings  which  they  may  thereafter 
take  in  respect  of  it  may  be  in  their  corporate  name ;  and  that  legal  proceedings 
pending  at  the  time  the  Society  is  registered  shall  not  abate,  but  may  be  prosecuted 
in  their  corporate  name?  Channell,  B.  In  the  case  of  Linton  v.  The  Blakeney  Joint 
Co-operative  Industrial  Society  (ante,  p.  853)  this  Court  held,  on  the  authority  of  Dean 
V.  Mellard  (15  C.  B.  N.  S.  19),  that  a  Society  [861]  registered  under  the  Industrial 
and  Provident  Societies  Act,  1862,  could  not  be  sued  by  its  corporate  name  in  an 
action  not  pending  at  the  time  of  registration.  There  is  nothing  in  the  statute  to 
transfer  to  the  Society  in  its  corporate  capacity  the  debts  incurred  by  them ;  but  the 
Act  does  vest  in  the  Society  all  the  property  which  at  the  time  of  the  certificate  of 
registration  was  vested  in  trustees.]  A  bond  is  merely  a  chose  in  action,  and  an 
assignment  of  it  does  not  enable  the  assignee  to  sue  upon  it  in  his  own  name. 
[Pigott,  B.  Suppose,  instead  of  a  bond  for  1001.,  the  trustees  had  lent  the  defendants 
1001.,  would  not  that  debt  have  been  "  property  "  which  would  vest  in  the  Society  ?] 
In  Dean  v.  Mellard  (15  C.  B.  N.  S.  19)  Williams,  J.,  points  out  that  the  legislature 
has  limited  the  right  to  sue  and  be  sued  in  the  registered  name  of  the  Society  to 
actions  pending  at  the  time  of  the  certificate  of  registration.  [Channell,  B.  There 
the  question  was  as  to  the  liability  of  the  defendants.  There  is  a  distinction  between 
the  case  of  a  defendant  and  a  plaintiff.  As  regards  a  defendant  the  question  is  one  of 
liability,  but  with  respect  to  a  plaintiff  it  depends  upon  the  vesting  of  the  property.] 
If  it  had  been  intended  that  the  Society  should  sue  in  their  corporate  name,  the 
legislature  would  have  gone  on  to  provide  that  all  rights  of  action  shall  vest  in  the 
Society.  But  they  have  merely  vested  in  the  Society  the  property,  not  the  right 
of  action. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  refused.  If  the 
objection  is  on  the  record,  the  defendants  can  take  the  case  to  a  Court  of  error.  But 
I  think  that  the  word  "property"  may  reasonably  be  construed  to  include  choses 
in  action. 

Bramwell,  B.  I  think  this  is  a  plain  case.  The  plain  [862]- tiffs  contend  that 
the  statute  25  &  26  Vict.  c.  87  has  given  them  a  right  to  sue  on  this  bond  in  their 
registered  name.  That  is  denied  by  the  defendants ;  and  Mr.  Manisty  says  that  there 
are  many  reasons  why  the  statute  should  not  give  them  that  right.  For  my  part  I 
cannot  see  any  reason  why  the  plaintiffs,  who  are  the  beneficial  owners  of  this  bond, 
should  not  bring  an  action  upon  it  in  their  own  names.  The  right  to  sue  upon  it 
might  have  been  given  by  statute  to  any  stranger.  There  is,  therefore,  no  reason 
why  the  statute  should  not  mean  what  the  plaintiffs  say  it  does  mean.  The  6th 
section  enacts  that  "  the  certificate  of  registration  shall  vest  in  the  Society  all  the 
property  that  may  at  the  time  be  vested  in  any  person  in  trust  for  the  Society." 
That  must  mean  to  give  them  something  more  than  they  had  before.  Before  they 
had  an  equitable  interest;  that  enactment  gives  them  a  legal  interest. 

Then  it  is  contended  that  this  bond  or  chose  in  action  is  not  "  property."  Now 
the  word  "  property  "  is  not  a  word  of  art,  it  is  to  be  understood  in  its  popular  sense. 
If  any  person  not  a  lawyer  were  asked  whether  a  debt  was  "  property, '  he  would 
think  it  a  strange  question.  It  is  plain  that  the  word  "  property  "  includes  a  debt  or 
claim  which  one  man  has  against  another,  and  which  the  law  calls  a  "  chose  in  action  ;" 
and  further,  when  it  is  considered  that  all  legal  proceedings  pending  in  the  names  of 
trustees  at  the  time  of  the  certificate  of  registration,  may  be  continued  in  the  corporate 
name  of  the  Society,  it  seems  absurd  to  say  that  they  cannot  commence  proceedings 
in  that  name,  the  property  which  was  formerly  vested  in  trustees  having  vested  in 
them.  It  is  clear  that  if  an  action  by  the  trustees  on  this  bond  was  pending  at  the 
time  of  the  certificate  of  registration,  it  might  have  been  continued  in  the  registered 
name  of  the  Society. 

Two  cases  have  been  cited.  Dean  v.  Mellard  and  Linton  [863]  v.  The  Blakeney  Joint 
Co-operative  Industrial  Society,  but  they  seem  to  me  to  have  no  application.  If,  as  my 
brother  Channell  observed,  there  was  anything  in  the  statute  which  imposed  upon  the 
Society  in  its  corporate  capacity  the  obligation  to  pay  the  debts  due  to  any  person  on 
account  of  the  Society,  there  would  have  been  some  ground  for  the  contention  in 
those  cases.     But  that  is  not  so.     There  is  no  general  vesting  in  the  corporate  body 


774  CHAPMAN    V.  COTTRELL  3  H.  &  C  864. 

the  debts  due  from  the  Society,  but  there  is  a  general  vesting  in  the  corporate  body 
the  property  which  was  formerly  vested  in  the  trustees. 

I  am  also  inclined  to  think  that  the  question  arises  upon  the  record,  and  for  this 
reason,  that  the  argument  for  the  defendants,  when  analysed,  amounts  to  this  :  The 
debt  due  on  this  bond  is  not  "  property  "  within  the  meaning  of  the  statute,  and  if  it 
is  not,  it  could  not  vest  in  the  Society  as  alleged  in  the  declaration.  That  is  an 
erroneous  proposition,  but  it  seems  to  me  that  the  question  might  have  been  raised 
by  demurrer,  and  if  so  it  may  now  be  raised  in  a  Court  of  error. 

For  these  reasons  I  think  that  the  learned  Judge  was  right  in  directing  a  verdict 
for  the  plaintiffs,  and  that  there  ought  to  be  no  rule. 

Channell,  B.  I  am  also  disposed  to  think,  that  if  there  is  any  objection,  it  arises 
upon  the  record.  But  I  am  not  inclined  to  decide  upon  so  narrow  a  ground,  and  I 
think  that  a  rule  should  be  refused  upon  the  merits. 

Two  cases  have  been  cited.  Dean  v.  Mellard,  in  the  Court  of  Common  Pleas,  which 
was  followed  by  this  Court  in  Linton  v.  The  Blakeney  Joint  Co-operative  Industrial 
Society.  In  both  those  cases  the  question  arose  as  to  the  liability  of  the  defendants  to 
be  sued  in  the  form  in  which  they  were  sued.  This  Court  held  that  the  language  of 
the  [864]  6th  section  of  the  25  &  26  Vict.  c.  87  was  not  sufficient  to  impose  upon  the 
Society  the  liability  to  be  sued  in  its  registered  name.  This,  however,  is  an  action 
by  the  Society,  and  the  question  is,  whether  they  have  a  right  to  sue  in  their 
registered  name.  The  old  Society  was  not  a  corporation,  and  the  intervention  of 
trustees  was  necessary.  The  property  of  the  Society  was  vested  in  the  trustees,  and 
the  Society  might  sue  or  be  sued  in  their  names.  But  the  25  &  26  Vict.  c.  87,  s.  6, 
which  repealed  the  former  Acts,  transferred  the  property  from  the  trustees  to  the 
incorporated  Society,  and  the  intervention  of  trustees  became  no  longer  necessary. 
It  would  be  putting  a  very  limited  construction  on  the  language  of  the  25  &  26  Vict, 
c.  87,  s.  6,-  to  hold  that  it  intended  to  transfer  to  the  incorporated  Society  the 
property  of  the  unincorporated  Society,  but  not  to  transfer  all  the  incidents  necessary 
to  give  effect  to  the  transfer  of  that  property. 

PiGOTT,  B.  I  am  of  the  same  opinion.  My  learned  brothers  having  exhausted 
the  subject,  I  have  nothing  more  to  add. 

Eule  refused. 


[865]  Chapman,  Public  Officer  of  the  Union  Bank  of  London  v.  Henry  Cottrell. 
June  3,  1865. — The  defendant,  a  British  subject  residing  at  Florence,  there 
signed  two  promissory  notes  and  sent  them  to  London  where  they  were  delivered 
to  the  payee.  Held,  that  the  "  cause  of  action "  arose  upon  the  delivery  of 
the  notes,  and  therefore  the  defendant  could  be  sued  upon  them  under  the 
18th  section  of  the  Common  Law  Procedure  Act,  1852. 

[S.  C.  34  L.  J.  Ex.  186 ;  11  Jur.  (N.  S.)  530  ;  13  W.  R.  843  ;  12  L.  T.  706.] 

This  was  an  action  on  two  promissory  notes  payable  to  the  Union  Bank  of  London. 
The  defendant,  who  was  a  British  subject  residing  in  Florence,  in  the  Kingdom  of 
Italy,  became  surety  for  his  brother  George  Cottrell,  who  wrote  the  notes  and  sent 
them  to  the  defendant  at  Florence.  The  defendant  signed  the  notes  at  Florence, 
and  returned  them  by  post  to  George  Cottrell,  who  then  signed  them  and  delivered 
them  to  the  Union  Bank  of  London.     The  notes  were  in  the  following  form  : — 

"£300.  "London,  30th  Dec,  1863. 

"  Three  months  after  date  we  jointly  and  severally  promise  to  pay  to  the  Union 
Bank  of  London  three  hundred  pounds,  value  received. 

"Geo.  E.  Cottrell. 
"Henry  Cottrell." 

The  defendant  having  been  served  at  Florence  with  a  copy  of  a  writ  of  summons 
under  the  18th  section  of  the  Common  Law  Procedure  Act,  1852,  a  summons  was  taken 
out  at  Chambers  calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  summons  and 
copy  thereof  served,  together  with  all  subsequent  proceedings,  should  not  be  set  aside 
for  "irregularity,  on  the  ground  that  the  cause  of  action  did  not  arise  within  the 
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jurisdiction  of  the  Court.  The  summons  was  heard  before  Pigott,  B,,  who  referred 
the  matter  to  the  Court. 

H.  James  now  moved  for  a  rule  nisi  accordingly.  The  question  depends  on  the 
meaning  of  the  18th  section  of  [866]  the  Common  Law  Procedure  Act,  1852  (15  & 
16  Vict.  c.  76),  which  authorizes  the  Court  or  a  Judge  "upon  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which  arose  within  the  jurisdiction,"  &c.,  to 
allow  the  plaintiff  to  proceed  against  a  British  subject  residing  out  of  the  jurisdiction. 
The  term  "  cause  of  action  "  means  the  whole  cause  of  action.  In  Skkel  v.  Borch 
(2  H.  &  C.  954,  957),  Pollock,  C.  B.,  said  :  "  Here  the  cause  of  action  is  the  contract 
and  the  breach  of  it.  It  does  not  follow  that  because  the  breach  of  contract  took 
place  in  this  country  the  cause  of  action  arose  within  the  jurisdiction  of  the  superior 
Courts."  The  maker  of  a  promissory  note  is  in  the  same  position  as  the  acceptor  of 
a  bill  of  exchange,  and  the  cause  of  action  arises  upon  the  acceptance,  not  upon  the 
delivery  of  the  bill.  In  Boffv.  Miller  (33  L.  J.  C.  P.  278)  (where  the  question  turned 
upon  the  meaning  of  the  term  "cause  of  action  "  in  the  128th  section  of  the  County 
Courts  Act,  9  &  10  Vict.  c.  95),  the  acceptance  was  within,  but  the  delivery  of  the 
bill  was  without,  the  jurisdiction  of  the  County  Court,  and  it  was  held  that  the  cause 
of  action  was  not  the  delivery  of  the  bill,  but  the  unrevoked  acceptance.  That  decision 
was  recognised  in  Wilde  v.  Sheridan  (21  L.  J.  Q.  B.  260),  by  Coleridge,  J.,  who 
adopted  the  law  as  laid  down  in  Story's  Conflict  of  Laws,  §  317,  p.  519,  4th  ed. 
[Martin,  B.  The  judgment  in  Wilde  v.  Sheridan  (21  L.  J.  Q.  B.  260)  proceeded  in 
some  degree  on  the  ground  that  the  paper  was  the  property  of  the  drawer,  and  that 
the  acceptor  by  writing  his  promise  upon  it,  did  not  in  any  way  alter  the  property 
in  the  bill.  Suppose  a  deed  is  signed  and  sealed  and  sent  to  an  agent  to  deliver,  but 
before  he  does  so  the  delivery  is  revoked,  that  is  no  valid  deed.  Cox  v.  Troy  (5  B.  & 
Aid.  474)  is  a  direct  authority  that  in  that  respect  the  delivery  of  a  bill  of  exchange 
or  promissory  note  is  analo-[867]-gous  to  the  delivery  of  a  deed.]  That  case  only 
sliews  that  an  acceptance  may  be  revoked  before  the  delivery  of  the  bill,  but  the 
promise,  although  it  may  be  revoked,  forms  part  of  the  "  cause  of  action." 

Lush  and  Shaw  appeared  to  shew  cause  in  the  first  instance,  but  were  not  called 
upon  to  argue. 

Martin,  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  The  defendant,  a 
British  subject,  residing  at  Florence,  there  signed  two  promissory  notes,  and  sent 
them  by  post  to  London,  where  they  were  delivered  to  the  payee ;  and  the  question 
is  whether  the  contract  was  at  Florence  or  in  London.  There  can  be  no  doubt  that 
the  contract  was  in  London,  for  the  defendant  did  not  make  any  binding  contract 
until  the  notes  were  handed  over  by  his  agent  to  the  payee.  Cox  v.  Troy  (5  B.  &  Aid. 
474)  is  an  express  authority  that  the  mere  act  of  writing  an  acceptance,  if  nothing 
more  be  done,  does  not  make  a  valid  bill  of  exchange.  There  Bayley,  J.,  said : 
"  The  question  is,  when  the  drawee  comes  under  an  engagement,  whether  by  the  act 
of  writing  something  on  the  bill,  or  by  the  act  of  communicating  what  has  been 
written  to  the  holder,  and  I  have  no  difficulty  in  saying,  from  principles  of  common 
sense,  that  it  is  not  the  mere  act  of  writing  on  the  bill,  but  the  making  a  communica- 
tion of  what  is  so  written,  that  binds  the  acceptor ;  for  the  making  the  communication 
is  a  pledge  by  him  to  the  party,  and  enables  the  holder  to  act  upon  it.  But  while  it 
remains  in  the  drawee's  hands,  it  seems  to  me,  the  acceptance  is  not  fully  binding  on 
the  person  who  signed  it,  and  he  is  at  liberty  to  say,  before  he  parts  with  it,  '  I  have 
not  yet  entered  into  an  engagement  to  accept.' "  I  accede  to  every  word  there  said. 
The  judg-[868]-ment  of  Holroyd,  J.,  one  of  the  most  able  Judges  who  ever  sat  upon 
the  bench,  is  to  the  same  effect.  It  therefore  seems  to  me  clear,  that  in  this  case  there 
was  no  cause  of  action  until  the  promissory  notes  were  delivered  to  the  payee  in 
London. 

Bramwkll,  B.  I  am  entirely  of  the  same  opinion,  and  for  the  same  reasons. 
There  is  no  pretence  for  saying  that  the  payee  had  any  right  or  title  to  this  paper 
until  it  was  handed  over  to  him  in  London,  and  then  only  was  there  any  binding 
contract  by  the  defendant. 

I  may  add  that  my  brother  Channell,  who  has  left  the  Court,  is  of  the  same 
opinion. 

Rule  refused. 
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Orton  v.  The  Cleveland  Fire  Brick  and  Pottery  Company  (Limited),  June  7, 
1865. — A  joint  stock  Company,  registered  under  the  19  &  20  Vict.  c.  47,  may, 
by  their  articles  of  association,  agree  to  pay  a  remuneration  to  each  of  their 
directors,  and  an  action  is  maintainable  on  such  an  agreement. 

[S.  C.  11  Jur.  (N.  S.)  531 ;  13  W.  R.  869.     Not  followed,  In  re  Peruvian  Guano 
Cmipany;  Ex  parte  Kemp,  [1894]  2  Ch.  690.] 

Declaration.  For  that  the  defendants  were  duly  registered  and  incorporated 
under  and  in  accordance  with  the  provisions  of  the  Joint  Stock  Companies  Act,  passed, 
&c.  (19  &  20  Vict.  c.  47),  before  the  repeal  of  the  said  statute;  and  that  by  the 
articles  of  association  of  the  said  Company  it  was  agreed  that  each  director  of  the 
said  Company  should  receive  501.  per  annum  as  his  remuneration,  besides  his  travelling 
expenses.  And  the  plaintiff  says  that  he  was  a  director  of  the  said  Company  for  such 
divers  long  times,  to  wit,  three  years,  as  would  entitle  him  to  receive  divers  large 
sums  of  money,  to  wit,  1501.,  for  his  remuneration,  according  to  the  said  articles. 
And  the  plaintiff  says  that  all  things  were  done  and  happened,  and  all  conditions 
were  fulfilled,  and  all  times  elapsed,  necessary  to  entitle  the  [869]  plaintiff  to  have 
the  defendants  pay  him  the  money  aforesaid :  Yet  the  defendants  have  not  paid  the 
plaintiff  the  said  sum  of  1501. 

Demurrer,  and  joinder  therein. 

Kemplay,  in  support  of  the  demurrer.  The  declaration  does  not  shew  any  contract 
or  duty  on  the  part  of  the  Company  to  pay  the  sum  claimed.  The  9th  section  of  the 
19  &  20  Vict.  c.  47  (a)  enacted  that  the  memorandum  of  association  might  be 
accompanied  by  articles  of  association  prescribing  regulations  for  the  Company. 
Section  10  provided  that  the  articles  of  association  "shall,  when  registered,  bind  the 
Company  and  the  shareholders  therein  to  the  same  extent  as  if  each  shareholder  had 
subscribed  his  name  and  affixed  his  seal  thereto,  or  otherwise  duly  executed  the  same, 
and  there  were  in  such  articles  contained,  on  the  part  of  himself,  his  heirs,  executors, 
and  administrators,  a  covenant  to  conform  to  all  the  regulations  of  such  articles." 
Assuming  that  the  articles  of  association  merely  contain  the  agreement  set  out  in  the 
declaration,  how  does  that  create  any  obligation  on  the  part  of  the  Company  to  pay 
the  money  ?  Again,  out  of  what  fund  is  the  money  to  be  paid  1  If,  indeed,  each 
shareholder  had  agreed  to  pay  a  contribution,  that  would  by  force  of  the  statute  have 
operated  as  a  covenant.  [Channell,  B.  The  statute  places  the  Company  as  well  as 
the  shareholders  in  the  same  position  as  if  each  shareholder  had  signed  and  sealed  the 
articles  of  association.]  The  agreement  is  a  mere  resolution  that  the  directors  shall 
receive  a  certain  remuneration,  not  a  contract  upon  which  a  right  of  action  can  be 
founded :  Dunston  v.  Tlie  Imperial  Gas  Light  and  Coke  Company  (3  B.  &  Adol.  125). 

[870]  Quain  appeared  to  support  the  declaration,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  So 
far  as  I  am  aware,  there  is  no  authority  upon  the  subject;  but,  looking  at  the 
language  of  the  10th  section  of  the  19  &  20  Vict.  c.  47,  it  seems  to  me  that  the 
legislature  must  have  intended  that  in  such  a  case  an  action  might  be  maintained 
against  the  Company. 

Martin,  B.  I  am  of  the  same  opinion.  The  10th  section  of  the  19  &  20  Vict. 
c.  47  rendered  the  articles  of  association,  when  registered,  binding  on  the  Company 
and  the  shareholders  to  the  same  extent  as  if  each  shareholder  had  executed  them. 
Then  by  the  articles  of  association  it  was  agreed  that  each  director  should  receive 
501.  per  annum.  By  force  of  the  statute,  that  amounts  to  a  contract  on  the  part  of 
the  Company  to  pay  that  sum.  Perhaps  it  would  have  been  better  if  the  declaration 
had  stated  that  the  remuneration  was  to  be  paid  out  of  the  funds  of  the  Company ; 
but  the  declaration  is  certain  to  a  common  intent,  and  that  is  all  that  is  necessary. 

Bramwell,  B.  I  also  think  the  declaration  good.  It  was  competent  to  the 
Company  to  agree,  by  the  articles  of  association,  to  pay  their  directors  this  remunera- 
tion. And  I  am  by  no  means  sure  that  they  might  not  have  made  such  an  agreement 
by  word  of  mouth,  for  the  41st  section  of  the  19  &  20  Vict.  c.  47  rendered  valid  parol 
contracts  on  behalf  of  the  Company,  where  such  contracts  would  be  valid  if  made 

(a)  Repealed  by  the  25  &  26  Vict.  c.  89 ;  but  that  Act  contains  similar  provisions 
as  to  the  articles  of  association  :  see  sections  14,  16. 


8  tt.  &  C.  87i.   EAtlL  OF  EGLINTON's  TRS.  V.  COMMRS.  OF  INLAND  REVENUE    777 

between  private  persons.  But  however  that  may  be,  I  think  this  agreement  valid. 
It  seems  to  be  conceded  that  the  declaration  would  have  been  good  if  it  had  alleged 
that  the  remuneration  was  to  be  paid  out  of  the  funds  of  [871]  the  Company  ;  and  I 
think  that  <as  there  is  a  sufficient  consideration  for  the  agreement,  it  is  in  effect  an 
agreement  to  pay  out  of  those  funds,  and  the  action  is  maintainable. 

Chan  NELL,  B.  I  am  of  the  same  opinion.  The  articles  of  association  shew  that 
the  Company  made  this  contract  with  the  plaintiff.  The  Company  are  a  corporation, 
and  have  power  by  law  to  make  contracts  which  will  bind  their  funds ;  and  if  the 
articles  of  association  had  stated  that  the  remuneration  was  to  be  paid  out  of  the  funds 
of  the  Company,  there  would  have  been  no  question.  I  am  satisfied  that  it  was  com- 
petent to  the  Company  to  contract  to  pay  each  of  their  directors  501.  per  annum,  and, 
there  being  a  valid  agreement  to  do  so,  this  action  is  maintainable. 

Judgment  for  the  plaintiff. 

The  Trustees  of  the  late  Earl  of  Eglinton,  Appellants  v.  The  Commissioners 
OF  Inland  Revenue,  Respondents.  June  12,  1865. — A  notarial  instrument, 
under  the  "Titles  to  Land  (Scotland)  Act,  1858,"  is  not  chargeable  with  the 
stamp  duty  of  5s.  imposed  upon  an  "  instrument  of  seisin  "  by  the  13  &  14  Vict, 
c.  97,  but  only  with  the  duty  of  Is.  imposed  on  any  "other  notarial  act  whatso- 
ever" by  the  24  &  25  Vict.  c.  91. 

[S.  C.  34  L.  J.  Ex.  225 ;  11  Jur.  (N.  S.)  676  ;  13  W.  R.  902 ;  12  L.  T.  707. 
See  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39).] 

Case  stated  by  the  Commissioners  of  Inland  Revenue,  pursuant  to  the  13  &  14 
Vict.  c.  97,  8.  15,  to  enable  the  testamentary  trustees  of  the  late  Earl  of  Eglinton  to 
appeal  to  the  Court  of  Exchequer  against  the  determination  of  the  said  Commissioners 
as  to  the  stamp  duty  chargeable  on  the  notarial  instrument  hereinafter  mentioned : — 

The  Titles  to  Land  Act,  1858,  21  &  22  Vict.  c.  76,  s.  1,  provides  that  on  the  con- 
veyance of  lands  being  recorded,  it  shall  have  the  same  effect  as  if  it  had  been  [872] 
followed  by  an  instrument  of  sasine  duly  expede  and  recorded  at  the  date  of  recording 
the  conveyance.  Section  2  provides,  where  the  conveyance  shall  be  contained  in  a 
deed  granted  for  other  purposes,  such  as  a  marriage  contract,  &c.,  it  shall  be  sufficient 
to  record  in  the  register  of  sasines  a  notarial  instrument  setting  forth  the  portions  of  the 
deed  containing  the  conveyance.  The  notaiial  instrument  to  be  in  the  form  of  Schedule 
(B.)  annexed  to  the  Act. 

Section  12  (21  &  22  Vict.  c.  76)  provides  for  a  disponee  under  a  general  conveyance, 
whether  by  deed  mortis  causa  or  inter  vivos,  or  a  party  who  has  acquired  right  to  such 
conveyance  by  service,  assignation,  &c.,  completing  his  title  by  a  notarial  instrument. 
Form  of  the  notarial  instrument  is  given  in  Schedule  (H.),  and  the  recording  of  the 
notarial  instrument  is  declared  to  be  equivalent  to  a  disposition  followed  by  sasine 
recorded,  except  in  the  case  of  heritable  securities,  in  which  case  it  shall  be  equivalent 
to  an  assignation  of  the  heritable  security  recorded. 

Section  14  (21  &  22  Vict.  c.  76)  provides  for  the  title  of  an  assignee,  &c.,  to  an 
unrecorded  conveyance  being  completed  by  recording  a  notarial  instrument  in  the 
form  Schedule  (K.).  Section  22  provides  for  the  title  of  a  trustee  in  sequestration, 
and  liquidators  of  joint  stock  Companies  completing  their  title  to  lands  by  recording 
a  notarial  instrument  in  the  form  Schedule  (M.).  The  Titles  to  Land  Act,  1860, 
makes  similar  provision  for  completing  the  title  of  persons  to  burgage  subjects,  by 
recording  similar  notarial  instruments  as  in  the  preceding  Act,  21  &  22  Vict.  c.  76. 

The  notarial  instrument  in  question  is  one  prepared  in  terms  of  the  12th  section 
of  21  &  22  Vict.  c.  76.  The  late  Earl  of  Eglinton,  who  died  4th  October,  1861,  left 
a  testamentary  trust  disposition  and  settlement,  and  codicils,  whereby  he  disponed 
generally  his  whole  heritable  and  [873]  moveable  property  to  trustees  for  certain 
purposes,  without  special  conveyances  of  the  lands.  The  Earl  was  duly  infeft  in 
the  lands  specially  described  in  the  said  notarial  instrument  conform  to  instrument  of 
sasine  in  his  favour  duly  recorded.  The  general  trust  disposition  and  settlement  gave 
the  trustees  a  right  to  the  said  lands,  but  in  order  to  invest  the  trustees  in  the  lands 
with  the  complete  feudal  title,  the  said  notarial  instrument  was  executed  and  recorded 
in  the  new  general  register  of  sasines,  &c.  The  notarial  instrument  sets  forth  the 
instrument  of  sasine  in  favour  of  the  Earl  of  Eglinton,  by  which  the  said  Earl  was 

Ex.  Div.  XV.— 25* 
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vest  in  all  and  whole  the  lands  of  which  a  special  description  is  given.  It  then  sets 
forth  the  testamentary  trust  disposition  and  settlement,  and  codicil  containing  a 
general  conveyance  of  all  lands  to  the  trustees.  It  concludes  by  stating  that  the 
trustees  had  taken  "this  instrument"  in  the  hands  of  the  notary  public,  and  the 
notary  signs  it  before  witnesses.(a)     The  instrument  was  recorded  at  [874]  Edinburgh 

(a)  A  copy  of  the  instrument  was  given  in  the  appendix  to  the  case,  which,  so 
far  as  material,  is  as  follows  : — "  At  Edinburgh  there  was,  on  behalf  of  Charles  Dalrymple 
Gairdner,  Esq.,  sometime  banker  in  Kilmarnock,  now  residing  at  Anchans  House, 
Ayrshire,  John  Hamilton,  Esq.,  of  Sundrum,  Sir  James  Fergusson,  of  Kilkerran, 
Baronet,  Major  Walter  Ferrier  Hamilton,  younger  of  Cairnhill,  and  Robert  Gairdner, 
Esq.,  banker,  Kilmarnock,  trustees  nominated  and  appointed  by  the  late  Right 
Honourable  Archibald  William  Montgomerie,  Earl  of  Eglinton  and  Winton,  &c.,  by 
his  trust  disposition  and  settlement,  dated  the  1st  day  of  October,  1849,  and  codicil 
thereto,  dated  the  19th  day  of  November,  1860,  both  recorded  along  with  other 
codicils  to  the  said  trust  disposition  and  settlement,  in  the  books  of  council  and 
session  upon  the  18th  day  of  October,  1861,  presented  to  me,  notary  public  subscrib- 
ing, an  instrument  of  sasine  in  favour  of  the  said  late  Earl  of  Eglinton  and  Winton, 
recorded  in  the  new  general  register  of  sasines,  &c.,  at  Edinburgh,  upon  the  21st  day 
of  November,  1850,  by  which  recorded  instrument  of  sasine  the  said  late  Earl  of 
Eglinton  and  Winton  was  vest  in  All  and  whole  the  lands  and  others  following,  viz. : — 
Primo,  all  and  whole  the  lands  of  Bartonholm  extending  to  a  forty  shilling  land  of 
old  extent,  with  houses,  buildings,  gardens,  an  nereis,  connercis,  parts,  pendicles,  and 
pertinents  of  the  same,  along  with  the  fishings  of  the  water  of  Garnock  belonging  to 
the  said  lands,  &c.  (Then  followed  a  description  of  other  lands.)  As  also  there  was 
presented  to  me  an  extract  from  the  books  of  council  and  session  of  the  said  trust 
disposition  and  settlement  of  the  said  late  Earl  of  Eglinton  and  Winton,  and  codicils 
thereto,  by  which  trust  disposition  and  settlement  the  said  Earl  gave,  granted,  assigned, 
disponed,  devised,  conveyed,  and  made  over  to  and  in  favour  of  the  Right  Honourable 
Theresa  Countess  of  Eglinton  and  Winton,  then  his  wife,  now  deceased,  Colonel 
Frederick  Macadam  Cathcart  of  Craigengillan,  the  said  Charles  Dalrymple  Gairdner, 
Esq.,  Charles  Newcomen,  Esq.,  merchant  in  London,  Samuel  Pepys  Cockerell,  Esq., 
banister  at  law,  and  the  said  John  Hamilton,  Esq.,  and  such  other  person  or  persons 
as  he  might  thereafter  appoint,  or  as  might  be  assumed  after  his  death  in  virtue  of 
the  powers  thereinafter  granted,  and  to  and  in  favour  of  the  acceptors  or  acceptor, 
survivors  or  survivor  of  the  persons  therein  named  or  to  be  thereafter  appointed  or 
assumed  as  aforesaid,  and  the 'heir  male  of  the  last  survivor  as  trustees  or  trustee  for 
such  ends,  uses,  and  purposes  as  he  might  appoint  therein,  or  in  manner  thereinafter 
mentioned,  the  major  number  of  those  accepting,  surviving  and  acting  at  the  time 
being  always  a  quorum ;  and  to  the  assignees  of  the  said  trustees  or  trustee,  All  and 
sundry  lands,  messuages,  tenements,  and  other  real  or  heritable  subjects,  and  all  debts, 
heritable  or  personal  chattels,  real  or  personal  mortgages,  sums  of  money,  stock  in  the 
public  funds,  bank  stock,  stock  or  shares  in  railways,  or  other  public  or  private  Com- 
panies, horses  and  carriages,  household  furniture,  and  in  general  the  whole  means, 
estate,  effects,  and  property,  heritable  and  moveable,  real  and  personal,  of  what  kind 
or  nature  soever,  by  whatsoever  tenure  held,  or  wheresoever  situated,  which  should 
belong  to  him  at  the  time  of  his  death,  or  which  he  might  be  entitled  to  devise  or 
destine,  in  virtue  of  any  power,  faculty,  or  other  reserved  or  conferred  right,  except- 
ing always  his  estates  in  Scotland  held  under  settlements  of  strict  entail,  but  including 
in  the  foresaid  conveyance  the  whole  rents  thereof,  which  should  belong  to  him  or 
fill  under -his  executry,  together  with  the  whole  vouchers  and  instructions,  writs,  titles, 
and  securities  of  and  concerning  his  said  means  and  estate,  effects,  and  property 
t  hereby  conveyed,  with  all  that  had  followed  or  might  be  competent  to  follow  thereon, 
liut  declaring  always,  as  it  is  by  the  said  trust  disposition  and  settlement  expressly 
provided  and  declared,  that  the  same  was  granted  in  trust  to  and  for  the  ends,  uses, 
and  purposes,  with  the  powers  and  authorities  and  under  the  provisions  and  declara- 
tions thereinafter  contained.  And  by  which  codicil,  dated  the  19th  day  of  November, 
1 860,  the  said  Earl  recalled  the  appointment  of  the  said  Colonel  Frederick  Macadam 
Cathcart,  Charles  Newcomen,  Esq.,  and  Samuel  Pepys  Cockerell,  Esq.,  as  trustees  and 
executors,  and  nominated  and  appointed  the  said  Sir  James  Fergusson,  Baronet,  the 
baid  Major  Walter  Ferrier  Hamilton,  and  the  said  Robert  Gairdner,"  Esq.,  to  be  trustees 
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upon  the  29th  August,  1862,  in  the  new  general  register  of  sasines,  &c.  On  such 
notarial  instru-[875]-ment  being  recorded,  the  trustees  are,  in  terms  of  the  declara- 
tion of  the  statute,  in  the  same  position  as  if  a  disposition  had  been  granted  by 
the  Earl  of  Eglinton,  containing  a  conveyance  in  their  favour  of  the  lands,  followed 
by  an  instrument  of  sasine  duly  expede  and  recorded  of  the  date  of  recording  the 
notarial  instrument. 

In  the  General  Stamp  Act  (1815)  55  Geo.  3,  c.  184,  [876]  Schedule,  part  i.,  title 
"Seisin,"  the  following  entry  occurs  : — 

"Seisin.     Instrument  of  seisin,   given   upon   any  charter,   precept 
of  clare  constat,  or  precept  from  Chancery,  or  upon  any  wadset, 
heritable  bond,  disposition,  apprising,  adjudication,  or  otherwise, 
of  any  lands  or  heritable  subjects  in  Scotland  not  of  burgage        s.    d. 
tenure      .  .  .  .  .  .  .  .90 

And  where  the  same  shall  contain  2160  words  or  upwards,  then 
for  every  entire  quantity  of  1080  over  and  above  the  first  1080, 
a  further  progressive  duty  of       .  .  .  .  .90" 

The  Act  13  &  14  Vict.  c.  97  (1850),  Schedule,  repeated  the  above  item  verbatim, 
with  the  exception  of  the  duty,  which  was  reduced  to  5s.  The  entry  in  this  latter 
Act  remains  in  force. 

In  the  Act  55  Geo.  3,  c.  184,  Schedule,  part  i.,  there  is  the  following  entry  : — 

"  Notarial    Act.      Any   whatsoever   not   otherwise  charged  in  this        s.    d. 
Schedule  .  .  .  .  .  .  .  .50 

And  for  every  sheet  or  piece  of  paper,  &c.,  upon  which  the  same 

shall  be  written,  after  the  first,  a  further  progressive  duty  of     .         5     0" 

And  also  under  head  of  "  Protest,"  the  following  entries  occur : — 

"  Protest  of  any  bill  of  exchange  or  promissory  note  for  any  sum 
of  money  not  amounting  to  201.  . 
Amounting  to  201.  and  not  amounting  to  1001. 
Amounting  to  1001.  and  not  amounting  to  5001. 
Amounting  to  5001.  and  upwards    . 
Protest  of  any  other  kind    .... 
And  for  every  sheet  or  piece  of  paper,  &c.,  upon  which  the  same 

shall  be  written,  after  the  first,  a  further  progressive  duty  of      .         5     0" 

These  duties  remained  until  the  Act  24  &  25  Vict.  c.  91,  s.  25  (1861),  which 
provides : — 

and  executors  of  his  will,  in  addition  to  the  said  Charles  Dalrymple  Gairdner,  Esq., 
and  John  Hamilton,  of  Sandrum,  Esq.,  formerly  appointed  with  the  like  powers  and 
privileges  conferred  on  his  said  trustees  and  executors.  Whereupon  this  instrument 
is  taken  by  the  said  Charles  Dalrymple  Gairdner,  Esq.,  John  Hamilton,  Esq.,  Sir  James 
Fergusson,  Baronet,  Major  Walter  Ferrier  Hamilton,  and  Robert  Gairdner,  Esq.,  as 
trustees  foresaid,  in  the  hands  of  me,  David  Cowan,  writer  in  Edinburgh,  notary  public, 
in  the  terms  of  'The  Titles  to  Land  (Scotland)  Act,  1858.' 

"  In  witness  whereof  I  have  subscribed  these  presents,  written  upon  this  and  the 
two  preceding  pages  of  stamped  vellum,  by  John  Sturrock,  clerk  to  Messrs.  Hunter, 
Blair  &  Cowan,  writers  to  the  signet,  Edinburgh,  before  these  witnesses,  the  said  John 
Sturrock  and  Alexander  Austine  Brown,  also  clerk  to  the  said  Hunter,  Blair  & 
Cowan. — Veritas."  (Signed)         "  D.  Cowan,  Notary  Public. 

(Signed)         "John  Sturrock,  Witness. 
"A.  A.  Brown,  Witness. 

"  This  instrument  was  presented  for  registration,  at  Edinburgh,  on  the  29th  day 
August,  in  the  year  1862,  and  is  engrossed  on  the  16,  17,  18,  19,  and  20  leaves  of  the 
3234th  book  of  the  new  general  register  of  sasines,  &c." 

(Signed)        "Wm.  Fraskr." 
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[877]  "  In  lieu  of  the  stamp  duties  now  payable  on  protests  and  \  t^u      . 

other  notarial  acts,  there  shall  be  paid  the  duties  following ;  that  I     ,  ^  same 

is  to  say,  protest  of  any  bill  of  exchange  or  promissory  note,  \     ^^^  f  mi 

when  the  stamp  duty  on  the  bill  or  note  does  not  exceed  one  r "     ^    ^ 
1  •ii-  I    or  note, 

shilling    .  .  .  .  .  .  .  .  / 

Protest  of  any  other  bill  of   exchange   or  promissory  note  and  s.    d. 

protest  of  any  other  kind,  and  other  notarial  act  whatsoever       .  1     0 
And  for  every  sheet  or  piece  of  paper,  &c.,  upon  which  the  same 

shall  be  written,  after  the  first,  a  further  progressive  duty  of      .  10" 

In  the  instrument  of  seisin,  the  progressive  duty  is  according  to  the  number  of 
words ;  in  the  notarial  act,  according  to  the  number  of  sheets  or  pieces  of  paper. 

The  stamp  duty  on  an  instrument  of  seisin,  when  the  Act  8  &  9  Vict.  c.  31  passed, 
was  9s.  of  leading  duty,  and  9s.  of  progressive  duty,  if  2160  words  and  upwards. 

The  stamp  duty  on  a  notarial  act,  not  otherwise  charged,  was  5s.  of  leading  duty, 
and  for  every  piece  of  paper  on  which  it  was  written,  after  the  first,  5s. 

In  1850  the  leading  stamp  duty  for  instrument  of  seisin  was  reduced  to  5s.  (13  & 
14  Vict.  c.  97),  the  same  leading  duty  as  notarial  act,  not  otherwise  charged.  The 
difference  in  progressive  duty  was  still  kept  up. 

The  duty  is  imposed  on  notarial  act  not  otherwise  charged,  but  the  Commissioners 
understand  this  to  mean  instrument  of  notarial  act,  which  is  the  evidence  of  the  act 
and  not  the  act  itself.  The  Commissioners  also  understand  an  instrument  of  sasine 
to  be  the  evidence  of  a  notarial  act,  and  when  specially  charged  to  the  leading  duty 
of  9s.  did  not  fall  under  the  item  of  notarial  act  not  otherwise  charged.  In  these 
notarial  instruments  there  can  hardly  be  said  to  be  a  notarial  act  separate  from  the 
instruments,  although  notarial  instruments  are  generally  regarded  as  the  evidence  of 
some  notarial  act  performed  in  [878]  reference  to  some  facts,  and  embracing  the 
evidence  of  the  facts  also. 

The  said  trustees,  by  their  agents,  on  the  9th  April,  1863,  presented  to  the  Com- 
missioners of  Inland  Revenue  the  said  notarial  instrument  stamped  with  the  duty  of 
Is.,  the  duty  imposed  upon  a  notarial  act,  the  instrument  being  written  upon  one  piece 
of  vellum,  and  containing  less  than  2160  words,  being  of  opinion  that  that  was  the 
duty  to  which  the  iiffetrument  was  liable,  for  the  following  reasons  : — 

I.  Under  the  different  Acts  referred  to,  specific  duties  are  put  on  instruments  of 
seisin,  while  on  other  notarial  acts  separate  duties  are  put. 

II.  The  notarial  instrument  in  question  is  not  an  instrument  of  seisin,  the  dis- 
tinguishing characteristic  of  which  is,  that  seisin,  or  possession  of  the  lands,  is  thereby 
given.  The  notarial  instrument  is  simply  a  certificate  under  the  hands  of  a  notary 
that  certain  deeds  therein  recited  contained  certain  clauses  therein  specified,  but 
there  is  nothing  whatever  contained  in  it  of  the  nature  of  delivery  of  seisin. 

III.  Notarial  instruments  are  nothing  more  than  forms  prescribed  by  statute  for 
bringing  together  the  clauses  in  diflPerent  deeds  for  the  purposes  of  registration  in 
a  shorter  form  than  if  the  deeds  were  themselves  registered  ad  longum.  Under  the 
Titles  to  Land  Act  it  is  the  registration  of  the  deed  or  deeds  of  conveyance  that  has 
the  effect  of  vesting  the  party,  and  the  registration  of  selected  clauses  from  the  convey- 
ances engrossed  in  an  instrument  under  the  hands  of  a  notary  has,  by  the  statute, 
the  like  effect  of  vesting  the  party. 

The  trustees  desired  to  have  the  opinion  of  the  Commissioners  as  to  the  stamp 
duty  with  which  the  instrument  was  chargeable,  and  paid  to  them  the  fee  of  10s.,  in 
pursuance  [879]  of  the  Act  of  Parliament  in  that  behalf,  and  the  Commissioners  being 
of  opinion  that  the  instrument  was  chargeable  under  the  said  Act  of  Parliament  with 
the  duty  of  5s.,  the  stamp  duty  imposed  on  an  instrument  of  sasine,  the  Commissioners 
assessed  and  charged  the  sum  of  4s.  as  the  further  duty  to  which,  in  their  judgment, 
the  said  instrument  was  liable. 

Whereupon  the  said  trustees  paid  to  the  Receiver-General  of  Inland  Revenue  the 
said  sum  of  4s.,  as  and  for  such  further  stamp  duty,  and  the  said  instrument  was 
thereupon  stamped  with  a  stamp  denoting  the  said  further  duty  of  4s.,  so  assessed  as 
aforesaid,  and  also  with  the  particular  stamp  provided  by  the  said  Commissioners 
under  the  said  Act  of  Parliament,  to  denote  and  signify  that  the  full  amount  of  stamp 
duty  with  which  such  instrument  was  by  law  chargeable,  had  been  paid.  But  the 
said  trustees  having  declared  themselves  dissatisfied  with  the  determination  of  the'said 
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Commissioners  in  this  behalf,  have  required  the  said  Commissioners  to  state  specially 
and  sign  the  case  on  which  the  question  with  respect  to  such  stamp  duty  arose, 
together  with  their  determination  thereon,  which  the  said  Commissioners  do  hereby 
state  and  sign  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  notarial  instrument 
is  liable  to  the  stamp  duty  of  5s.  imposed  upon  an  instrument  of  seisin  by  the  Act 
13  &  14  Viet.  c.  97,  Schedule,  or  to  the  stamp  duty  of  Is.  imposed  on  other  notarial 
act  whatsoever,  by  the  25th  section  of  the  Act  24  &  25  Vict.  c.  91,  in  which  it  is 
inserted  along  with  protest  "  of  any  other  bill  or  promissory  note,  and  protest  of  any 
other  kind." 

Anderson  (Wotherspoon  with  him)  argued  for  the  appel-[880]-lants.(o)i  This 
notarial  instrument  is  not  chargeable  with  the  stamp  duty  of  5s.  imposed  upon  an 
instrument  of  seisin  by  the  13  &  14  Vict.  c.  97,  Sched.  Prior  to  the  year  1845,  in 
order  to  complete  the  title  to  land  in  Scotland,  it  was  necessary  that  the  conveyance 
should  be  followed  by  sasine,  attested  by  a  notarial  instrument,  called  an  instrument 
of  sasine,  which  was  recorded  in  the  register  of  sasines.  The  8  &  9  Vict.  c.  31,  altered 
the  law  with  respect  to  heritable  securities,  and  provided  that  the  conveyance,  on 
being  recorded,  should  have  the  same  effect  as  if  it  had  been  followed  by  sasine  duly 
recorded.  "The  Title  to  Land  (Scotland)  Act,  1858  "  (21  &  22  Vict.  c.  76),  extended 
the  alteration  introduced  by  the  8  &  9  Vict.  c.  31,  to  all  conveyances,  whether  mortis 
causa  or  inter  vivos.  This  notarial  instrument  concludes  by  stating  that  it  was  taken 
by  the  trustees  in  the  hands  of  the  notary  public,  in  the  terms  of  "The  Titles  to 
Land  (Scotland)  Act,  1858."  The  question  therefore  turns  on  the  construction  of 
that  Act  with  reference  to  the  state  of  the  law  at  the  time  it  passed.  The  object 
of  that  Act  was  to  simplify  the  forms  and  diminish  the  expense  of  completing  titles 
to  land  in  Scotland.  The  first  section  (by  provides  that  after  the  Ist  of  October, 
[881]  1858,  it  shall  not  be  necessary  to  expede  and  record  an  instrument  of  sasine  on 
any  conveyance  of  lands,  but  it  shall  be  sufficient  to  record  the  conveyance  itself  in 
the  register  of  sasines.  So  that  where  the  conveyance  contains  a  specification  of 
the  lands,  upon  its  being  recorded  the  title  is  perfect ;  and  the  duty  payable  upon 
an  instrument  of  sasine  is  no  longer  exigible.  But,  as  it  frequently  happens  that 
there  is  only  a  general  conveyance  of  the  lands,  or  that  there  are  trusts  or  settle- 
ments which  the  parties  do  not  wish  to  appear  on  the  register,  the  2nd  section  {bf 

(a)  June  10th.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B- 
The  Attorney  General  claimed  the  right  to  begin,  but  the  Court  held  that  the  appel- 
lant was  entitled  to  begin.  It  was  so  decided,  after  argument,  in  The  Marquis  of 
Chandos  v.  The  Commissioners  of  Inland  Revenue,  6  Exch.  464. 

{by  Sect.  1.  "From  and  after  the  first  day  of  October  in  the  present  year,  it  shall 
not  be  necessary  to  expede  and  record  an  instrument  of  sasine  on  any  conveyance  of 
lands,  but  it  shall  be  competent  and  sufficient  for  the  person  or  persons  in  whose  favour 
the  conveyance  is  granted,  instead  of  expeding  and  recording  such  instrument  of  sasine, 
to  record  the  conveyance  itself  in  the  register  of  sasines  applicable  to  the  lands  therein 
contained  ;  and  the  conveyance,  being  presented  for  registration  with  a  warrant  of  regis- 
tration thereon,  in  or  as  nearly  as  may  be  in  the  form  of  Schedule  (A.),  No.  1,  hereto 
annexed,  specifying  the  person  or  persons  on  whose  behalf  it  is  so  presented,  and  signed 
by  such  person  or  persons,  or  his  or  their  agent,  and  being  so  recorded  along  with  such 
warrant,  shall  have  the  same  legal  force  and  eff"ect  in  all  resjsects  as  if  the  conveyance 
so  recorded  had  been  followed  by  an  instrument  of  sasine  duly  expede  and  recoi'ded 
at  the  date  of  recording  the  said  conveyance,  according  to  the  present  law  and 
practice,  in  favour  of  the  person  or  persons  on  whose  behalf  the  conveyance  is 
prQsented  for  registration." 

(b)'^  Sect.  2.  "  Where  a  conveyance  of  lands  shall  be  contained  in  a  deed  granted 
for  further  purposes  and  objects,  such  as  a  marriage  contract,  deed  of  trust,  or  deed 
of  settlement,  it  shall  not  be  necessary  to  record  the  whole  of  such  deed,  but  it  shall 
be  competent  and  sufficient  to  expede  and  record  in  the  appropriate  register  of 
sasines  a  notarial  instrument  setting  forth  generally  the  nature  of  the  deed,  and  con- 
taining at  length  those  portions  of  the  deed  by  which  the  lands  are  conveyed,  and 
by  which  real  burdens,  conditions,  or  limitations  are  imposed ;  and  where  a  deed 
conveys  separate  lands  or  separate  interests  in  the  same  lands  to  the  same  or  different 
persons,  it  shall  not  be  necessary  to  record  the  whole  of  such  deed,  but  it  shall  be 
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provides  that  it  shall  not  be  necessary  to  record  the  whole  of  the  deed,  but  a  notarial 
instrument  may  be  recorded  in  the  form  prescribed.  The  3rd  section  provides  for 
direction  as  to  what  part  of  the  conveyance  is  to  be  recorded.  The  r2th  sec-[882]- 
tion  (a)  provides  that  where  a  party  shall  grant  a  general  conveyance  of  his  lands,  it 
shall  be  competent  to  the  disponee  to  expede  and  record  a  notarial  instrument  in 
the  form  prescribed  in  the  Schedule,  and  upon  such  notarial  instrument  being  duly 
recorded  in  the  register  of  sasines,  such  disponee  shall  be  in  the  same  position  as  if  a 
disposi-[883]-tion  had  been  executed  of  the  lands  contained  in  the  notarial  instrument, 
and  the  disposition  had  been  followed  by  an  instrument  of  sasine  duly  recorded.  The 
form  prescribed  has  been  strictly  followed  in  this  case  (ante,  p.  873,  note  (a)).  If  the 
lands  had  been  specifically  described,  there  would  have  been  no  occasion  for  the  inter- 
vention of  a  notary.  But  the  conveyance  being  general,  it  was  necessary  to  state  in 
the  form  of  a  notarial  instrument  what  lands  or  clauses  were  to  be  registered.  Such 
a  notarial  instrument  is  very  different  from  an  instrument  of  sasine,  which  is  a 
notarial  act.  That  instrument,  which  was  chargeable  with  duty,  has  been  abolished, 
and  the  same  eflfect  has  been  given  to  a  different  instrument,  but  that  does  not  make 
it  an  instrument  of  sasine  within  the  meaning  of  the  Stamp  Acts,  attesting  the 
symbolical  delivery  of  the  land.  If  any  duty  is  chargeable  on  this  notarial  instru- 
ment, it  is  only  the  duty  of  Is.  imposed  by  the  24  &  2.5  Vict.  c.  91,  s.  25,  upon  "any 
other  notarial  act  whatsoever."  He  then  referred  to  the  provisions  of  the  Stamp  Acts 
above  set  forth  in  the  case  (ante,  p.  875,  876). 

The  Attorney  General  (Kinnear  with  him),  for  the  Crown.  The  first  question  is, 
whether  this  notarial  instrument  is  an  "  instrument  of  seisin  "  within  the  meaning  of 
the  13  &  14  Vict.  c.  97,  Schedule.  It  is  argued  that  it  is  not,  because  the  characteristic 
of  an  instrument  of  seisin  is,  that  possession  of  the  land  is  thereby  given.  But  the 
instrument  of  seisin  does  not  give  possession,  it  is  merely  the  record  of  the  seisin 
being  perfected  as  required  by  law.    It  is  further  argued,  that  there  is  nothing  in  this 

competent  and  sufficient  to  expede  and  record  as  aforesaid  a  notarial  instrument 
setting  forth  generally  the  nature  of  the  deed,  and  containing  at  length  the  part  or 
parts  of  the  deed  by  which  particular  lands  are  conveyed  to  the  person  or  persons  in 
whose  favour  the  notarial  instrument  is  expede,  and  the  part  of  the  deed  which  specifies 
the  nature  and  extent  of  the  right  and  interest  of  such  person  or  persons,  with  the 
real  burdens,  conditions,  and  limitations,  if  any,  and  such  notarial  instrument  shall 
be  in  or  as  nearly  as  may  be  in  the  form  of  Schedule  (B.)  hereto  annexed." 

(a)  Sect.  12.  "Where  a  party  shall  have  granted  or  shall  grant  a  general  convey- 
ance of  his  lands,  whether  by  deed  mortis  causa  or  inter  vivos,  it  shall  be  competent 
to  the  disponee  under  such  conveyance,  or  to  any  other  party  who  shall  have  acquired 
right  to  such  conveyance,  in  whole  or  in  part,  by  service,  assignation,  adjudication,  or 
otherwise,  to  expede  and  record  a  notarial  instrument  in  or  as  nearly  as  may  be  in 
the  form  of  Schedule  (H.) ;  and  on  such  notarial  instrument  being  duly  recorded  in 
the  appropriate  register  of  sasines,  such  disponee  or  such  other  party  acquiring  right 
as  aforesaid  shall  be  in  all  respects  in  the  same  position  as  if  a  disposition  had  been 
executed  by  the  grantor  of  the  general  conveyance,  in  favour  of  the  party  expeding 
the  notarial  instrument,  of  the  lands  contained  in  such  notarial  instrument,  with 
such  manner  of  holding,  if  any,  as  is  expressed  in  the  general  conveyance,  and  if 
no  particular  manner  of  holding  is  therein  expressed,  then  to  be  holden  in  the  same 
manner  as  the  grantor  of  the  general  conveyance  held  or  might  have  held  the 
same,  and  as  if  such  disposition  had  been  followed  by  an  instrument  of  sasine  of  the 
said  lands  in  his  favour,  duly  expede  and  recorded  at  the  date  of  recording  such 
notarial  instrument,  according  to  the  present  law  and  practice,  except  in  the  case 
where  the  subjects  contained  in  such  notarial  instrument  are  heritable  securities,  in 
which  case  the  party  so  expeding  and  recording  the  instrument  shall  be  in  the  same 
position  as  if  an  assignation  of  such  heritable  securities  had  been  executed  in  his 
favour  by  the  grantor  of  the  general  conveyance,  and  if  such  assignation  had  been 
duly  recorded  in  the  appropriate  register  of  sasines  at  the  date  of  recording  such 
notarial  instrument :  Provided  always,  that  where  such  notarial  instrument  shall  be 
expede  by  a  party  other  than  the  original  disponee  under  such  general  conveyance, 
the  notarial  instrument  shall  set  forth  the  title  or  series  of  titles  by  which  the  party 
in  whose  favour  the  instrument  is  expede  acquired  right  to  such  conveyance,  and  the 
nature  and  extent  of  his  right." 
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notarial  instrument  of  the  nature  of  delivery  of  seisin.  But  by  the  21  &  22  Vict, 
c.  96,  s.  12  (ante,  p.  882,  note  (a)),  the  notarial  instrument,  on  being  duly  recorded, 
has  the  effect  of  an  instrument  of  [884]  sasine.  The  feudal  law  of  Scotland  relating 
to  sasines  is  described  in  Bell's  Commentaries  on  the  Law  of  Scotland,  vol.  2,  chap.  5, 
p.  760,(a)'  762,  6th  ed.  The  enfeoffment  Act,  8  &  9  Vict.  c.  35,  s.  1,(6)  enacts,  that 
after  the  1st  October,  1845,  it  shall  not  be  necessary  to  proceed  on  the  lands  in  which 
sasine  is  to  be  given,  or  to  perform  any  Act  of  infeftment  thereon ;  but  sasine  shall 
be  effectually  given  therein,  and  infeftment  obtained,  by  producing  to  a  notary  [885] 
public  the  warrants  of  sasine.  By  sect.  2  {of  the  instrument  of  sasine,  on  being 
recorded  in  the  register  of  sasines,  has  the  same  effect  as  if  sasine  had  been  taken  and 
an  instrument  of  sasine  duly  recorded.  The  old  form  of  going  upon  the  land  and 
delivering  symbolical  possession  is  abolished,  and  a  new  form  of  sasine  is  substituted. 
The  notarial  instrument  having  the  same  effect  as  if  the  old  ceremony  of  investiture 
had  been  performed,  is  for  all  purposes  an  instrument  of  sasine.  [Martin,  B.  The 
old  form  of  conveyance  by  lease  and  release  was  altered  by  the  4  &  5  Vict.  c.  21, 
which  gave  the  same  effect  to  the  release  as  if  a  lease  has  been  executed.  If  the  Act 
had  contained  no  provision  securing  the  tax,  would  the  release  have  been  chargeable 
with  the  duty  formerly  imposed  upon  the  lease  1]  This  is  not  the  case  of  a  convey- 
ance recorded  under  the  1st  section  of  the  21  &  22  Vict.  c.  76  (ante,  p.  880,  note  (6)), 
for  in  such  case  a  notarial  instrument  is  not  necessary.  This  case  is  within  the  2nd 
(ante,  p.  881,  note(i))  and  12th  sections  (ante,  p.  882,  note  (a)).  By  sect.  2  instead 
of  recording  the  conveyance  a  notarial  instrument  is  to  be  recorded  in  the  register  of 
sasines,  and  that  perfects  the  feudal  title  by  investiture,  exactly  as  the  instrument  of 
sasine  formerly  did.  Then,  in  what  respect  does  this  notarial  instrument  differ  from 
an  instrument  of  sasine  when  its  nature  and  effect  is  the  same  1  It  is  a  notarial  record 
of  title  which  by  force  of  the  statute  operates  as  sasine.     The  12th  section  (ante, 

{ay  The  following  passages  were  cited  : — "  In  the  early  times  of  the  feudal  system, 
the  vassal  swore  fealty  on  receiving  a  grant  of  land  from  the  superior,  and  was  there- 
upon invested  by  the  superior  himself  before  the  pares  curiae.  The  written  title  was 
rather  a  record  of  what  had  already  passed,  than  itself  the  grant ;  it  was  called  Breve 
Testatum.  The  charter,  which  was  afterwards  introduced,  expressed  in  terras  of 
conveyance  the  superior's  grant :  And  if  the  superior  was  not  himself  to  give  the 
investiture,  the  charter  was  accompanied  by  a  precept  commanding  his  bailie  to  give 
sasine,  and  the  precept  afterwards  became  part  of  the  charter  itself." 

"  Instrument  of  Sasine.  This,  which  is  the  only  admissible  evidence  of  the  sasine, 
is  an  attestation  of  the  notary  and  witnesses,  subscribed  by  them,  that  symbolical 
possession  was  duly  given  to  the  vassal." 

{b)  Sect.  1.  "Whereas  it  is  expedient  to  simplify  the  form  and  diminish  the 
expense  of  obtaining  infeftment  in  heritable  property  in  Scotland :  Be  it  therefore 
enacted,  &c.,  that  from  and  after  the  1st  day  of  October  in  the  present  year  1845  it 
shall  not  be  necessary  to  proceed  to  the  lands  in  which  sasine  is  to  be  given,  or  to 
perform  any  act  of  infeftment  thereon,  but  sasine  shall  be  effectually  given  therein 
and  infeftment  obtained  by  producing  to  a  notary  public  the  warrants  of  sasine  and 
relative  writs,  as  now  in  use  to  be  produced  at  taking  infeftment,  and  by  expeding 
and  recording  in  the  General  Register  of  Sasines,  or  the  Particular  Register  of  Sasines 
applicable  to  the  lands  contained  in  the  warrant  of  infeftment,  in  manner  hereinafter 
directed,  an  instrument  of  sasine,  setting  forth  that  sasine  had  been  given  in  the  said 
lands,  and  subscribed  by  the  said  notary  public  and  witnesses,  according  to  the  form 
and  as  nearly  as  may  be  in  the  terms  of  Schedule  (B.)  hereto  annexed ;  and  such 
form  of  infeftment  shall  be  effectual,  whether  the  lands  lie  contiguous  or  discontiguous, 
or  are  held  by  the  same  or  by  different  titles,  or  of  one  or  more  superiors,  or  whether 
the  deed  entitling  the  party  to  obtain  infeftment  be  dated  prior  or  subsequent  to  the 
present  Act,  or  whether  the  precept  of  sasine  therein  be  in  the  form  heretofore  in  use, 
or  in  the  form  authorized  by  the  present  Act." 

{of  Sect.  2.  "  That  from  and  after  the  said  Ist  day  of  October  every  such  instru- 
ment of  sasine  shall  be  recorded  in  manner  heretofore  in  use  with  regard  to  instruments 
of  sasine,  and  the  keepers  of  the  registers  of  sasines  are  hereby  required  to  receive 
and  register  the  same  accordingly  ;  and  such  instrument  of  sasine,  being  so  recorded, 
shall  in  all  respects  have  the  same  effect  as  if  sasine  had  been  taken  and  an  instrument 
of  sasine  duly  recorded  according  to  the  law  and  practice  heretofore  in  use." 
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p.  882,  note  (a))  declares  that  the  [886]  party  expeding  the  notarial  instrument  shall 
be  in  all  respects  in  the  same  position  as  if  there  had  been  a  disposition  of  the  lands 
followed  by  an  instrument  of  sasine.  Then  why  is  he  to  be  in  a  different  position  as 
regards  stamp  duty  1  Secondly,  the  duty  is  not  chargeable  upon  this  instrument  as  a 
"notarial  act,"  but  as  an  instrument  of  sasine.  The  24  &  25  Vict.  c.  91,  s.  25, 
which  substituted  a  duty  of  Is.  for  the  duty  of  5s.  on  notarial  acts,  only  applies  to 
the  duty  imposed  on  notarial  acts,  eo  nomine';  for  instance,  if,  as  in  France,  a  will 
could  be  made  by  a  notarial  act,  and  a  special  duty  was  imposed  upon  wills,  a  reduc- 
tion in  the  duty  upon  notarial  acts  would  not  alter  the  duty  upon  wills.  The  duty  is 
not  imposed  upon  instruments  of  sasine  as  a  class  of  notarial  acts,  but  as  distinct 
instruments.  At  all  events,  if  this  instrument  be  not  an  instrument  of  sasine,  it  is 
chargeable  with  duty  as  a  notarial  act. 

Anderson,  in  reply,  argued  that  the  legislature,  by  giving  this  notarial  instrument 
the  same  effect  as  an  instrument  of  sasine,  did  not  thereby  subject  it  to  the 
same  duty. 

The  Attorney  General  replied. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — In  this  case  we  are  all  of  opinion  that  the  appeal  ought 
to  prevail.  The  question  is,  whether  this  notarial  instrument  is  liable  to  the  stamp 
duty  of  5s.  imposed  upon  an  instrument  of  seisin  by  the  13  &  14  Vict.  c.  97,  or  to  the 
stamp  duty  imposed  on  any  "other  notarial  act  whatsoever"  by  the  24  &  25  Vict. 
c.  91,  s.  25.  I  own  that  in  the  first  instance  I  entertained  some  doubt,  but  on  a  careful 
examination  of  the  statutes  it  appears  to  me  that  the  matter  is  tolerably  clear. 

[887]  Formerly  it  was  the  practice  in  Scotland,  as  well  as  in  England  in  the  case 
of  a  feoffment,  to  give  seisin,  or,  as  the  Scotch  call  it,  "sasine,"  that  is,  by  going  upon 
the  land  and  delivering  to  the  person  to  whom  the  conveyance  is  made  either  actual 
or  symbolical  possession.  That  was  attested  by  a  notary  and  witnesses  in  an  instru- 
ment, called  an  instrument  of  sasine,  which  was  recorded.  Whatever  may  have  been 
the  advantage  of  such  a  practice  in  a  less  civilized  state  of  society,  when  estates  were 
very  large,  as  soon  as  the  division  of  landed  property  into  small  parcels  became  common 
it  is  manifest  that  in  Scotland  the  ceremony  became  inconvenient,  for  the  legislature 
interposed,  and,  by  the  8  &  9  Vict.  c.  35,  provided  that,  instead  of  going  upon  the 
land  and  giving  seisin,  it  should  be  effectually  given  by  producing  to  a  notary  the 
warrant  of  sasine,  and  that  the  instrument  of  sasine,  on  being  recorded,  should  have 
the  same  effect  as  if  sasine  had  been  taken.  It  was  then  discovered  that  it  was  useless 
for  a  notary  to  draw  up  an  instrument  of  sasine,  and  the  21  &  22  Vict.  c.  76,  s.  1 
(ante,  p.  880,  note  (b)),  provided  that  after  the  1st  of  October,  1858,  it  should  not  be 
necessary  to  expede  and  record  an  instrument  of  sasine  on  any  conveyance  of  lands, 
but  that  the  conveyance  itself,  on  being  recorded,  should  have  the  same  legal  force 
and  effect  as  if  it  had  been  followed  by  an  instrument  of  sasine  duly  recorded.  The 
object  of  that  Act  was  to  simplify  the  forms  and  diminish  the  expense  of  completing 
titles  to  land  in  Scotland,  and  one  mode  of  doing  it  was  by  rendering  superfluous  any 
instrument  of  seisin.  It  is  perfectly  clear  that  the  conveyance,  on  being  recorded, 
could  not  be  charged  with  the  duty  imposed  on  an  instrument  of  seisin. 

But  the  conveyance  might  be  long,  or  it  might  be  useless,  or  not  advisable  to 
record  many  parts  of  it,  and  therefore  [888]  the  second  section  (ante,  p.  881,  note  (b)) 
provides  that  it  shall  not  be  necessary  to  record  the  whole  deed,  but  it  shall  be  sufficient 
to  record  a  notarial  instrument,  setting  forth  the  nature  of  the  deed,  and  certain  parts 
of  it.  The  notatial  act  is  required  in  order  to  secure  a  faithful  extract  from  the  deed. 
Again,  the  conveyance  might  be  general,  and  in  that  case  the  12th  section  (ante, 
p.  882,  note  (a))  provides  that  a  notarial  instrument  in  a  particular  form  shall  be 
recorded,  and  thereupon  the  party  taking  under  the  conveyance  shall  be  in  the  same 
position  as  if  it  had  been  followed  by  an  instrument  of  sasine  duly  recorded.  There 
the  notarial  instrument  is  only  necessary  for  the  purpose  of  giving  a  specific  and  true 
description  of  the  lands  included  in  the  general  conveyance. 

The  Commissioners  of  Inland  Kevenue  claim  to  have  this  notarial  instrument 
stamped  as  an  instrument  of  seisin.  It  is  difficult  to  see  why  it  should  be.  No  doubt, 
in  point  of  law,  it  has  the  same  operation  and  effect  as  an  instrument  of  seisin  formerly 
had  ;  but  it  is  not  an  instrument  of  seisin,  nor  has  it  anything  to  do  with  delivery  of 
seisin.  It  is  merely  this:  The  first  section  (ante,  p.  880,  note  (b))  of  "The  Titles  to 
Land  (Scotland)  Act,  1858,"  says  that  if  the  conveyance  is  recorded  no  instrument  of 
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seisin  shall  be  necessary,  but  the  conveyance  shall  have  the  same  legal  force  and  effect 
as  an  instrument  of  seisin.  The  second  section  (ante,  p,  881,  note  (b))  says  that  a 
part  of  the  conveyance  may  be  recorded,  provided  that  is  done  by  a  notary ;  and  the 
12th  section  (ante,  p.  882,  note  (a))  also  requires  the  intervention  of  a  notary  to  give 
a  correct  description  of  the  lands  conveyed.  How  can  such  a  notarial  instrument  be 
called  an  instrument  of  seisin?  No  doubt  the  55  Geo.  3,  c.  184,  imposed  a  duty  of 
9s.  upon  an  instrument  of  seisin,  and  that  duty  was  reduced  to  Ss.  [889]  by  the 
13  &  14  Vict.  c.  97,  but  there  is  no  Act  which  imposes  the  same  duty  on  any  instru- 
ment which  is  a  substitute  for  an  instrument  of  seisin.  Moreover  this  notarial 
instrument  is  not  even  a  substitute  for  an  instrument  of  seisin  ;  it  is  a  substitute  for 
the  record  of  the  whole  of  the  conveyance ;  and  it  is  admitted  that  if  the  whole 
conveyance  had  been  recorded  this  duty  would  not  have  been  payable. 

Under  these  circumstances,  it  appears  to  me  that  the  only  duty  chargeable  upon 
this  instrument  is  the  duty  of  Is.  imposed  on  any  "other  notarial  act  whatsoever." 

Martin,  B.,  said, — I  am  of  the  same  opinion.  The  question  is,  whether  this 
notarial  instrument  is  an  "instrument  of  seisin"  within  the  meaning  of  the  13  &  14 
Vict.  c.  97.  The  description  under  the  head  "Seisin,"  in  the  Schedule  of  that  Act, 
is  this:  "Instrument  of  seisin  given  upon  any  charter,  precept  of  clare  constat,  or 
precept  from  Chancery,  or  upon  any  wadset,  heritable  bond,  disposition,  apprising, 
adjudication,  or  otherwise,  of  any  lands  or  heritable  subjects  in  Scotland  not  of  burgage 
tenure."  The  argument  of  the  Attorney  General  very  clearly  defined  what  an  instru- 
ment of  seisin  was.  In  Scotland,  formerly,  indeed  within  the  present  reign,  the  mode 
of  transferring  the  fee  simple  in  land  was  by  giving  seisin  of  it,  that  is,  by  the  trans- 
ferror going  upon  the  land,  and  delivering  to  the  transferee  actual  or  symbolical 
possession, — a  proceeding  analogous  to  livery  of  seisin  upon  a  feoffment  or  common 
law  conveyance  of  the  freehold  in  this  country.  But  by  the  law  of  Scotland,  which 
was  mainly  derived  from  the  civil  law,  it  was  not  sufficient  for  the  parties  to  go  upon 
the  land  and  deliver  seisin,  but  it  was  necessary  that  the  act  should  be  done  in  the 
presence  of  a  notary  public,  who  drew  up  a  formal  instrument,  attesting  the  delivery 
of  seisin,  and  which  was  called  an  instrument  of  seisin.  [890]  In  the  appendix  to  an 
old  edition  of  Blackstone's  Commentaries,  vol.  2,  the  form  is  given  of  a  memorandum 
of  seisin  upon  a  charter  of  feoffment :  "  Memorandum  that  on  the  day  and  year  before 
written  full  and  peaceful  seisin  of  the  acre  before  mentioned,  with  the  appurtenances, 
was  given  and  delivered  by  the  within  named  William  de  Segenho  to  the  within 
named  John  de  Saleford  in  their  own  proper  persons,  according  to  the  tenor  and  efiect 
of  the  charter  before  written,  in  the  presence  of  Nigelli  de  Saleford  and  John  de 
Seybroke  and  the  others."  This  is  beneath  the  ordinary  attestation  of  the  execution 
of  the  charter.  Now  the  instrument  of  seisin  in  Scotland  was  nothing  more  than  the 
memorandum  I  have  read,  except  that  it  was  drawn  up  and  attes.ted  by  a  notary 
public. 

The  8  &  9  Vict.  c.  35,  was  passed,  "  to  simplify  the  form  and  diminish  the  expense 
of  obtaining  infeftment  in  heritable  property  in  Scotland."  The  first  section  (ante, 
p.  884,  note  (b))  enacts  that  after  the  1st  of  October,  1845,  "it  shall  not  be  necessary 
to  proceed  to  the  lands  in  which  sasine  is  to  be  given,  or  to  perform  any  act  of  infeft- 
ment thereon,  but  sasine  shall  be  effectually  given  therein,  and  infeftment  obtained, 
by  producing  to  a  notary  public  the  warrants  of  sasine  and  relative  writs,  as  now  in 
use  to  be  produced  at  taking  infeftment,  and  by  expeding  and  recording  in  the  General 
Register  of  Sasines  or  the  Particular  Register  of  Sasines  applicable  to  the  lands  con- 
tained in  the  warrant  of  infeftment,  &c.,  an  instrument  of  sasine  setting  forth  that 
sasine  had  been  given  in  the  said  lands  and  subscribed  by  the  said  notary  and  witnesses." 
That  Act  merely  dispensed  with  the  actual  delivery  of  seisin,  making  the  conveyance 
of  land  in  Scotland  analogous  to  a  conveyance  in  England  by  bargain  and  sale,  or  lease 
and  release,  where  there  is  no  actual  entry  into  the  lands,  and  which  it  is  well  known 
operate  under  the  Statute  of  Uses.  Therefore,  when  the  13  &  14  [891]  Vict.  c.  97 
passed,  the  instrument  of  seisin  was  not  dispensed  with,  but  only  the  ceremony  of 
going  upon  the  land  to  deliver  seisin  ;  and  in  all  probability  the  stamp  duty  atUiched 
to  that  instrument. 

But  then  came  the  21  &  22  Vict.  c.  76,  intituled  "An  Act  to  simplify  the  forms 
and  diminish  the  expense  of  completing  titles  to  land  in  Scotland."  This  Act  got  rid 
of  the  instrument  of  sasine,  and  provided  that  it  should  be  sufficient  to  record  the 
conveyance,  or  the  notarial  instrument  which  was  required   in  certain  cases.     The 
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12th  section  (ante,  p.  882,  note  (a))  enacts  that  "where  a  party  shall  have  granted  or 
shall  grant  a  general  conveyance  of  his  lands,  whether  by  deed  mortis  causS,  or  inter 
vivos,  it  shall  be  competent  to  the  disponee  under  such  conveyance,  or  to  any  other 
party  who  shall  have  acquired  right  to  such  conveyance  in  whole  or  in  part,  by 
service,  assignation,  adjudication,  or  otherwise,  to  expede  and  record  a  notarial 
instrument  in  or  as  nearly  as  may  be  in  the  form  of  Schedule  (H.)."  This  notarial 
instrument  is  in  that  form.  The  statute  goes  on  to  say  that,  on  such  notarial  instru- 
ment being  recorded  in  the  Register  of  Sasines,  the  disponee  shall  be  in  all  respects 
in  the  same  position  as  if  such  disposition  had  been  followed  by  an  instrument  of 
sasine  duly  recorded.  So  that  in  fact  this  enactment  gets  rid  of  the  instrument  of 
seisin  and  substitutes  a  different  instrument  in  lieu  of  it.  It  would  be  contrary  to 
every  principle  of  law,  if  after  the  instrument  of  seisin  has  been  altogether  abolished, 
we  should  construe  the  13  &  14  Vict.  c.  97  so  as  to  impose  upon  this  notarial  instru- 
ment the  duty  which  was  formerly  imposed  on  an  instrument  of  seisin.  In  my  judg- 
ment this  is  a  plain  case,  and  I  think  that  the  appellants  are  right  in  insisting  that 
the  duty  of  5s.  is  not  payable. 

[892]  Bramwell,  B.,  said, — I  have  nothing  to  add ;  and  I  agree  with  my  brother 
Martin  that  this  is  a  plain  case. 

Channell,  B.,  said, — I  entirely  agree  with  the  judgments  delivered  by  the  Lord 
Chief  Baron  and  my  brother  Martin.  In  the  course  of  the  argument  I  entertained 
some  doubt,  but  on  looking  more  carefully  into  the  statutes  and  the  instrument  I  am 
satisfied  that  it  is  properly  stamped  with  a  notarial  stamp  of  Is.  I  agree  that  we 
shall  give  effect  to  the  21  &  22  Vict.  c.  76,  the  object  of  which  was  to  simplify  the 
forms  and  diminish  the  expense  of  titles  to  land,  by  holding  that  this  notarial  instru- 
ment is  not  an  instrument  of  seisin. 

Judgment  for  the  appellants. 

Cousins  v.  Emma  Phillips,  Executrix  of  Thomas  Phillips.  June  3,  1865. — S.,  a 
lessee,  for  a  term  of  forty  years,  agreed  to  grant  F.  a  lease  of  the  premises  for 
twenty-one  years,  with  the  usual  covenants.  F.  entered  into  possession  and  paid 
rent  to  S.  S.  sold  the  premises  to  H.,  who  joined  with  S.  in  a  surrender  of  the 
lease.  The  ground  landlord  granted  a  new  lease  to  H.  for  the  residue  of  the 
term  of  forty  years.  F.  assigned  the  agreement  for  a  lease  for  twenty-one  years 
to  C,  by  indenture,  in  which  C.  covenanted  to  pay  rent,  perform  covenants,  and 
indemnify  him  against  nonperformance.  C.  assigned  the  agreement  for  a  lease 
by  indenture,  which  contained  the  same  covenants.  Rent  being  in  arrear,  and 
the  premises  being  out  of  repair,  H.  brought  an  action  of  ejectment,  and  F.  paid 
the  rent  in  arrear,  expenses  of  repairs,  and  costs  of  action,  and  then  called  on  C. 
to  reimburse  him  in'pursuance  of  his  covenants.  C.  settled  the  claim,  and  brought 
an  action  against  P.  on  his  covenants.  Held,  that  a  tenancy  from  year  to  year, 
upon  the  terms  of  the  agreement,  having  been  created  between  F.  and  S.,  the 
4  Geo.  2,  c.  28,  s.'6,  placed  the  parties  in  the  same  position  as  if  S.  had  been  owner 
of  the  fee  and  had  assigned  his  reversion  to  H.,  and  consequently  F.,  having  paid 
him  the  rent  in  arrear  and  expenses  of  repairs,  had  a  right  to  call  upon  C.  to 
reimburse  him,  and  C.  having  settled  the  claim  was  entitled  to  maintain  an  action 
against  P.  for  the  amount. — Quaere,  whether  the  costs  of  the  ejectment  were 
recoverable. 

[S.  C.  35  L.  J.  Ex.  84.] 

The  declaration  stated  that  in  the  lifetime  of  the  said  Thomas  Phillips,  to  wit,  on 
the  10th  of  October,  a.d.  1862,  by  an  indenture  then  made  between  the  plaintiff  of 
[893]  the  one  part,  and  the  said  T.  Phillips,  of  the  other  part,  after  reciting  an  agree- 
ment between  W.  Smith  and  J.  Fawsett  for  a  lease  from  the  said  W.  Smith  to  the 
said  J.  Fawsett,  of  No.  135  Regent  Street,  Vauxhall  Bridge  Road,  Westminster,  for 
a  term  of  twenty-one  years  from  Michaelmas  Day,  1857,  determinable  as  therein 
mentioned,  at  the  yearly  rent  of  361.  15s.,  payable  quarterly,  and  subject  to  the  several 
clauses  and  stipulations  therein  contained,  and  an  indenture  of  assignment  from  the 
said  J.  Fawsett  to  the  plaintiff  of  his  interest  in  the  said  agreement  for  a  lease,  the 
plaintiff  did  thereby  assign  to  the  said  T.  Phillips  all  his  estate  and  interest  in  the 
said  agreement  for  a  lease,  subject  to  the  payment  of  rent  and  the  observance  and 
performance  of  the  several  clauses  and  stipulations  therein  contained.     And  the  said 
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T.  Phillips  did  thereby,  for  himself,  his  heirs,  I'fec.,  covenant  with  the  plaintiff,  his 
executors,  &c.,  that  he,  the  said  T.  Phillips,  his  executors,  &c.,  would  from  time  to 
time  pay  the  reserved  rent  of  361.  15s.  as  and  when  the  same  should  become  due  and 
payable,  and  also  duly  observe  and  perform  the  several  clauses  and  stipulations  in 
the  said  thereinbefore  recited  agreement  contained  and  which  on  the  tenant's  part 
ought  to  be  paid,  observed  and  performed  ;  and  also  should  and  would,  from  time  to 
time  and  at  all  times,  thereafter,  keep  harmless  and  indemnified  the  plaintiff,  his 
executors,  &c.,  from  all  actions,  suits,  or  other  proceedings  which  might  be  brought 
or  prosecuted  against  the  plaintiff,  his  executors,  &c.,  and  all  damages  and  costs 
incidental  thereto  by  reason  of  the  non-payment  of  the  said  rent  or  non-observance  or 
non-performance  of  the  said  clauses  in  the  thereinbefore  recited  agreement  contained, 
or  any  of  them,  in  relation  thereto.  And  the  plaintiff  says  that,  before  and  at  the 
time  of  making  the  said  indenture  between  himself  and  the  said  T.  Phillips,  he  was 
tenant  of  the  said  house  upon  and  [894]  subject  to  the  terras  of  the  said  agreement ; 
and  that  the  said  T.  Phillips,  since  the  time  of  the  said  indenture,  became  and  was 
tenant  thereof  upon  and  subject  to  the  said  terms.  The  declaration  then  averred 
that  the  plaintiff  did  all  things  necessary  to  entitle  him  to  have  the  covenants  per- 
formed ;  and  assigned  for  breaches  the  nonpayment  of  rent,  the  nonrepair  of  the 
premises  and  the  not  indemnifying  the  plaintiff  against  actions  brought  in  respect 
thereof. 

Pleas  (inter  alia) :  to  first  breach,  payment.  To  second  breach,  performance.  To 
third  breach,  non  damnificatus. 

At  the  trial,  before  Channell,  B.,  at  the  Middlesex  Sittings  in  last  Easter  Term, 
the  following  facts  appeared  : — By  indenture  of  the  17th  January,  1854,  the  Dean  and 
Chapter  of  Westminster  demised  to  S.  Smith  for  a  term  of  forty  years  certain  land, 
upon  which  he  built  several  houses.  By  agreement  in  writing,  not  under  seal,  made 
the  26th  October,  1857,  between  S.  Smith,  of  the  one  part,  and  J.  Fawsett,  of  the 
other  part.  Smith  agreed  with  Fawsett  to  grant  him  a  lease  of  one  of  the  houses,  No. 
135  Regent  Street,  Westminster,  for  the  term  of  twenty-one  years,  at  the  yearly  rent 
of  361.  15s.,  payable  quarterly,  such  lease  to  contain  covenants  on  the  part  of  the 
lessee  to  pay  the  rent  and  repair  the  premises,  and  all  such  other  covenants  as  on  the 
lessee's  part  contained  in  the  lease  under  which  Smith  held  the  premises  from  the 
Dean  and  Chapter  of  Westminster,  with  a  proviso  for  re-entry  on  nonpayment  of  rent  or 
nonperformance  of  covenants.  Fawsett  entered  upon  the  premises  and  paid  rent  to 
Smith.  Smith  sold  the  house  to  one  Hyland,  and  on  the  21st  January,  1860,  Hyland 
joined  with  Smith  in  a  surrender  of  his  lease  of  the  17th  January,  1854,  to  the  Dean 
and  Chapter  of  Westminster,  who  granted  to  Hyland  a  new  lease  of  the  house  in 
question  for  the  residue  of  the  term  of  forty  years. 

[895]  By  indenture,  made  1st  January,  1862,  between  Fawsett  of  the  one  part, 
and  S.  Cousins  of  the  other  part,  reciting  the  agreement  of  the  26th  October,  1857, 
Fawsett  assigned  to  Cousins  all  his  interest  in  the  recited  agreement  for  a  lease, 
subject  to  the  payment  of  rent,  and  the  observance  and  performance  of  the  several 
clauses  and  stipulations  therein  contained.  This  indenture  contained  the  following 
covenant : — "And  the  said  S.  Cousins  doth  hereby,  for  himself,  his  heirs,  &c.,  covenant 
with  the  said  J.  Fawsett,  his  executors,  &c.,  that  he,  the  said  S.  Cousins,  his  executors, 
&c.,  will,  from  time  to  time,  pay  the  reserved  rent  of  361.  15s.  as  and  when  the  same 
shall  become  due  and  payable  :  And  also  duly  observe  and  perform  the  several  clauses 
and  stipulations  in  the  said  hereinbefore  recited  agreement  contained,  and  which  on 
the  tenant's  part  ought  to  be  paid,  observed  and  performed.  And  also  shall  and  will 
from  time  to  time  and  at  all  times  hereafter  keep  harmless  and  indemnified  the  said 
J.  Fawsett,  his  executors,  &c.,  from  all  actions,  suits,  and  other  proceedings  which 
may  be  brought  or  prosecuted  against  the  said  J.  Fawsett,  his  executors,  &c.,  and  all 
damages  and  costs  incidental  thereto,  by  reason  of  the  nonpayment  of  the  said  rent 
or  nonobservance  or  nonperformance  of  the  said  clauses  in  the  hereinbefore  recited 
agreement  contained,  or  any  of  them,  or  in  relation  thereto." 

By  indenture,  made  the  10th  October,  1862,  between  Cousins  of  the  one  part  and 
T.  Phillips  of  the  other  part,  reciting  the  agreement  of  the  26th  October,  1857,  and 
the  indenture  of  the  1st  January,  1862,  Cousins  assigned  to  Phillips  all  his  estate  and 
interest  in  tlie  recited  agreement  for  the  remainder  of  the  term  of  twenty-one  years, 
subject  to  the  payment  of  rent  and  the  observance  and  performance  of  the  several 
clauses  and  stipulations  therein  contained.     This  indenture  contained  covenants  by 
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Phillips  with  Cousins  [896]  in  the  same  terms  as  the  covenant  by  Cousins  with 
Fawsett  in  the  indenture  of  the  Ist  January,  1862.  Phillips  entered  into  possession 
and  paid  rent  to  Hyland. 

The  premises  being  out  of  repair,  and  rent  being  in  arrear  on  the  13th  August, 
1863,  Hyland  brought  an  action  of  ejectment.  Fawsett  settled  the  action  by  paying 
251.,  the  expense  of  repairs,  91.  3s.  9d.,  one  quarter's  rent,  and  131.  2s.  3d.,  the  costs 
of  the  ejectment.  Fawsett  then  called  on  Cousins  to  reimburse  him,  in  pursuance  of 
the  covenant  by  Cousins  in  the  indenture  of  the  1st  January,  1862.  Cousins  settled 
the  claim  by  giving  a  promissory  note  for  the  amount,  and  brought  this  action  against 
the  executrix  of  Phillips. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the  action  was  not  maintain- 
able, and  the  learned  Judge  directed  a  nonsuit,  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  such  of  the  sums  as  the  Court  should  think  she  was 
entitled  to  recover. 

Holland,  in  the  present  term,  obtained  a  rule  nisi  accordingly  ;  against  which 

Beasley  now  shewed  cause.  First,  the  payment  by  the  plaintiff  was  a  voluntary 
payment.  The  defendant  is  sued  on  a  covenant  to  indemnify,  but  the  plaintiff  was 
only  damnified  by  his  own  act :  no  action  was  brought  against  him.  [Martin,  B.  He 
was  not  obliged  to  wait  until  an  action  was  brought  against  him.  If  he  was  liable  to 
pay  the  money  he  might  at  once  pay  it,  and  call  on  the  defendant  to  indemnify  him.] 
Notice  should  have  been  given  to  the  defendant  that  the  plaintiff  was  called  upon 
to  pay.  Secondly,  Fawsett  was  not  obliged  to  pay  Hyland,  for  he  had  no  title  to 
maintain  the  action  of  ejectment.  The  assignment  by  Fawsett  to  the  plaintiff  of 
Smith's  agreement  to  grant  an  underlease  was  made  after  Smith  sur-[897]-rendered 
his  lease  to  the  Dean  and  Chapter  of  Westminster.  The  effect  of  that  surrender  was 
to  merge  Smith's  reversion  ;  and  the  rent,  which  was  incident  to  it,  was  gone.  The 
plaintiff  will  rely  upon  the  4  Geo.  2,  c.  28,  s.  6  :  (a)  but  that  enactment  does  not  apply. 
It  enables  a  lessee  to  surrender  his  lease  for  the  purpose  of  taking  a  new  lease  without 
a  surrender  of  any  underlease.  The  recital  shews  [898]  that  the  term  "  underlease  " 
means  an  underlease  properly  so  called,  and  not,  as  in  this  case,  an  agreement  for  an 
underlease.     He  referred  to  Doe  d.  PalJc  v.  Marchetti  (1  B.  &  Adol.  715). 

Eochfort  Clarke  (T.  E.  Holland  with  him),  in  support  of  the  rule.  The  plaintiff 
is  clearly  entitled  to  recover  the  rent  and  the  costs  of  repairs,  and  he  is  willing  to 

(a)  Sect.  6  :  "  And  whereas  many  persons  hold  considerable  estates  by  leases  for 
lives  or  years,  and  lease  out  the  same  in  parcels  to  several  undertenants  :  And  whereas 
many  of  those  leases  cannot  by  law  be  renewed  without  a  surrender  of  all  the  under- 
leases derived  out  of  the  same,  so  that  it  is  in  the  power  of  any  such  undertenants  to 
prevent  or  delay  the  renewing  of  the  principal  lease,  by  refusing  to  surrender  their 
underleases,  notwithstanding  they  have  covenanted  so  to  do,  to  the  great  prejudice  of 
their  immediate  landlords,  the  first  lessees ;  for  preventing  such  inconveniences,  and 
for  making  the  renewal  of  leases  more  easy  for  the  future,  be   it  enacted  by  the 
authority  aforesaid,  that  in  case  any  lease  shall  be  duly  surrendered  in  order  to  be 
renewed,  and  a  new  lease  made  and  executed  by  the  chief  landlord  or  landlords,  the 
same  new  lease  shall,  without  a  surrender  of  all  or  any  of  the  underleases,  be  as  good 
and  valid  to  all  intents  and  purposes  as  if  all  the  underleases  derived  thereout  had 
been  likewise  surrendered  at  or  before  the  taking  of  such  new  lease ;  and  all  and  every 
person  and  persons  in  whom  any  estate  for  life  or  lives,  or  for  years,  shall  from  time 
to  time  be  vested,  by  virtue  of  such  new  lease,  and  his,  her,  and  their  executors  and 
administrators,  shall  be  entitled  to  the  rents,  covenants,  and  duties,  and  have  like 
remedy  for  recovery  thereof,  and  the  underlessees  shall  hold  and  enjoy  the  messuages, 
lands,  and  tenements  in  the  respective  underleases  comprised,  as  if  the  original  leases 
out  of  which  the  respective  underleases  are  derived  had  been  still  kept  on  foot  and 
continued ;  and  the  chief  landlord  and  landlords  shall  have  and  be  entitled  to  such 
and  the  same  remedy,  by  distress  or  entry  in  and  upon  the  messuages,  lands,  tene- 
ments, and  hereditaments  comprised  in  any  such  underlease,  for  the  rents  and  duties 
reserved  by  such  new  lease,  so  far  as    the  same  exceed  not  the  rents  and   duties 
reserved  in  the  lease  out  of  which  such  underlease  was  derived,  as  they  would  have 
had  in  case  such  former  lease  had  ^been  still  continued,  or  as  they  would  have  had  in 
case  the  respective  underleases  had  been  renewed  under  such  new  principal  lease,  any 
law,  custom,  or  usage  to  the  contrary  hereof  notwithstanding." 
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abandon  his  claim  to  the  costs  of  the  ejectment.  Fawsett  having  entered  into  posses- 
sion under  the  agreement  for  a  lease,  and  paid  rent  to  Smith,  became  tenant  from 
year  to  year  upon  the  terms  of  that  agreement ;  Tress  v.  Savage  (4  E.  &  B.  36). 
Smith  surrendered  his  lease,  and  a  new  lease  was  granted  to  Hyland.  Then,  by  virtue 
of  the  4  Geo.  2,  c.  28,  s.  6,  Hyland  became  entitled  to  the  rent,  covenants  and 
duties,  and  Fawsett  remained  in  the  same  position  as  if  Smith's  lease  had  not  been 
surrendered :  Doe  d.  Palk  v.  Marchetti  (1  B.  &  Adol.  715).  The  8  &  9  Vict.  c.  106, 
8.  9,  also  preserves  the  rights  incident  to  a  reversion  when  a  lease  is  surrendered. 
He  was  then  stopped  by  the  Court. 

Martin,  B.  It  seems  to  me  that  when  the  facts  are  understood  the  case  is  free 
from  doubt. 

A  person  named  Smith  had  a  lease  of  the  premises  in  question  from  the  Dean  and 
Chapter  of  Westminster  for  a  term  of  forty  years,  and  on  the  26th  October,  1857, 
Smith  entered  into  an  agreement  with  one  Fawsett  to  grant  him  a  lease  of  the 
premises  for  twenty-one  years,  subject  to  the  usual  covenants  to  pay  rent  and  repair. 
Fawsett  entered  upon  the  premises  and  paid  rent,  the  effect  of  which  was  that  he 
became  tenant  from  year  to  year  upon  the  terras  of  the  agreement.  In  this  state  of 
things  Smith  sold  his  interest  in  the  premises  to  one  Hyland,  who  joined  with  Smith 
in  a  surrender  of  the  lease  to  the  Dean  and  Chapter  [899]  of  Westminster,  who 
granted  a  new  lease  to  Hyland.     Upon  the  best  construction  I  can  give  the  statute 

4  Geo.  2,  c.  28,  s.  6,  it  seems  to  me  that  it  placed  the  parties  in  the  same  position  as 
if  Smith  had  been  the  owner  of  the  fee  simple, 'and  after  creating  this  tenancy  from  year 
to  year  had  assigned  his  reversion  to  Hyland.  If  so,  under  the  agreement  of  the 
26th  of  October,  1857,  Fawsett  became  tenant  from  year  to  year  to  Hyland.  On  the 
1st  of  January,  1862,  Fawsett  assigned  his  interest  in  the  agreement  to  Cousins  the 
plaintiff,  who  covenanted  with  Fawsett  to  pay  the  rent  and  perform  the  covenants. 
He  was  therefore  under  an  obligation  to  pay  the  rent  and  perform  the  covenants, 
as  long  as  the  tenancy  created  by  the  agreement  of  the  26th  of  October,  1857,  existed. 
On  the  10th  of  October,  1862,  Cousins  assigned  his  interest  in  the  premises  to  Phillips, 
the  defendant's  testator,  by  an  indenture  which  contained  similar  covenants  on  the 
part  of  Phillips.  The  rent  was  not  paid  nor  the  covenants  performed,  and  Hyland 
brought  an  action  of  ejectment.  Fawsett  settled  the  action  by  paying  the  rent  in 
arrear,  the  expenses  of  repairing  the  premises,  and  the  costs  of  the  action,  and  he 
called  upon  Cousins  to  reimburse  him.  Cousins  settled  the  claim,  and  called  upon 
Phillips  to  indemnify  him  in  pursuance  of  his  covenant.  I  apprehend  it  was  not 
necessary,  in  order  to  make  the  covenant  operate,  that  Fawsett  should  go  through 
the  ceremony  of  bringing  an  action  against  Cousins  (see  Smith  v.  Howell,  6  Exch.  730), 
but  it  was  competent  for  Cousins,  when  called  upon  by  Fawsett,  to  pay  what  he  was 
liable  to  pay  under  his  covenant,  and  to  demand  that  amount  from  Phillips,  and  on 
default  to  bring  an  action  against  him.  It  seems  to  me  clear  that  Phillips  was  bound 
to  indemnify  Cousins  against  the  consequences  [900]  of  the  nonpayment  of  the  rent 
and  the  non-repair  of  the  premises.  The  rule  will  therefore  be  absolute  to  enter  a 
verdict  for  the  plaintiff  for  the  amount  of  rent  in  arrear  and  the  expenses  of  repairs. 

I  may  add  that  my  brother  Bramwell,  who  has  left  the  Court,  is  of  the  same 
opinion. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute  to  enter 
the  verdict  for  the  plaintiff  for  the  amount  of  rent  in  arrear  and  the  expenses  of 
repairs.  I  abstain  from  expressing  any  opinion  as  to  whether,  if  the  claim  had  been 
pressed  beyond  that,  the  plaintiff  would  have  been  entitled  to  recover  a  larger  amount ; 
but  to  the  extent  of  these  two  claims  I  am  clearly  of  opinion  that  the  rule  ought  to 
be  absolute. 

The  plaintiff  seeks  to  recover  these  two  sums  by  virtue  of  a  contract  between  the 
defendant's  testator  and  himself,  and  if  the  lease  granted  by  the  Dean  and  Chapter 
of  Westminster  to  Smith  had  not  been  surrendered  and  a  new  lease  granted  to 
Hyland,  I  apprehend  that  the  case  would  have  been  tolerably  clear,  and  would  have 
stood  thus.  On  the  10th  of  October,  1862,  the  indenture  declared  on  was  executed 
by  the  defendant's  testator;  and  it  recites  an  agreement  of  the  26th  of  October,  1857, 
by  which  Smith  agreed  to  grant  to  Fawsett  a  lease  of  the  premises  in  question  for  a 
term  of  twenty-one  years  from  Michaelmas,  1857  :  it  also  recites  an  indenture  of  the 
Ist  of  January,  1862,  by  which  Fawsett  assigned  his  interest  under  the  agreement  to 
Cousins,  the  covenantee  of  the  defendant's  testator.     Now,  if  Smith  had  been  the 
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owner  of  the  fee  the  case  would  have  been  a  very  ordinary  one.  Smith  agreed  to 
demise  the  premises  to  Fawsett  for  a  specific  term  of  years,  and  Fawsett  having  paid 
rent  under  that  agreement  became  tenant  from  year  [901]  to  year.  Fawsett  assigned 
his  interest  under  the  agreement  to  Cousins,  the  plaintiff,  and  Cousins  in  like  manner 
assigns  his  interest  to  Phillips,  the  defendant's  testator;  and  upon  the  occasion  of 
each  assignment  there  is  a  covenant  by  the  assignee  with  his  assignor  to  pay  the  rent 
and  perform  the  covenants  in  the  agreement.  If  that  had  been  the  sole  state  of 
things  I  apprehend  that  the  plaintiffs  right  would  have  been  very  clear.  But  the 
difficulty  has  arisen  from  the  surrender  by  Smith  of  his  lease  and  the  grant  of  a  new 
lease  to  Hyland.  At  the  trial  it  was  necessary  for  the  plaintiff  to  prove  that  Hyland 
had  a  title  to  the  premises,  otherwise  the  plaintiff  might  have  presented  the  case  in 
a  very  clear  point  of  view  by  relying  on  the  assignment  by  him  to  Phillips  of  the  10th 
of  October,  1862,  in  which  no  mention  is  made  of  Hyland.  But  inasmuch  as  Hyland 
had  enforced  his  claim  against  Fawsett,  who  in  his  turn  enforced  his  claim  against 
Cousins,  it  became  necessary  to  shew  what  title  Hyland,  who  was  the  originator  of 
the  claims,  had  in  the  premises.  It  appeared  that  he  had  agreed  with  Smith  for 
the  purchase  of  a  portion  of  the  premises  demised  to  him  by  the  Dean  and  Chapter 
of  Westminster,  and  before  Hyland  completed  his  purchase  and  became  the  legal 
owner  he  joined  with  Smith  in  a  surrender  of  his  lease,  and  received  from  the  Dean 
and  Chapter  of  Westminster  a  new  demise  of  the  premises  which  he  had  contracted 
to  purchase  from  Smith. 

I  am  of  opinion  that  the  statute  4  Geo.  2,  c.  28,  s.  6,  enabled  Smith  to  surrender 
his  lease,  notwithstanding  the  tenancies  which  had  been  created  under  it  by  his  agree- 
ment with  Fawsett,  and  that  the  effect  of  the  statute  is  to  leave  untouched  those 
sub-interests  in  the  premises  and  place  Hyland  in  the  position  of  an  assignee  of  the 
reversion.  That  being  so,  Hyland  had  a  right  to  hold  Fawsett  responsible  for  the 
rent  and  the  performance  of  his  con-[902]-tract,  and  Fawsett  was  entitled  to  hold 
Cousins  responsible  under  his  covenant  to  pay  the  rent  and  repair  the  premises. 
If  the  payment  by  Cousins  to  Fawsett  had  been  a  voluntary  payment  the  case  might 
have  been  different ;  but  he  only  paid  when  called  upon  that  which  he  was  liable  to 
pay.  I  think  that  not  only  upon  the  merits  but  in  point  of  law  the  plaintiff  is  entitled 
to  have  the  verdict  entered  for  him  for  the  two  sums  claimed. 

Rule  absolute  accordingly. 

Saunders  and  Waine  v.  Merryweather,  Kelly,  Anne  his  Wife,  and  Others. 
May  26,  1865. — W.,  lessee  of  certain  premises  for  a  term  of  seventy-five  years, 
mortgaged  the  lease  to  T.,  and  joined  with  him  in  an  indenture,  by  which,  after 
reciting  the  mortgage,  the  premises  were  demised  to  J.  for  twenty-one  years. 
The  mortgage  was  assigned  to  S.  and  by  indenture  to  which  S.  &  W.  were 
parties,  after  reciting  the  lease  to  J.,  that  lease  was  assigned  to  M.  This  assign- 
ment contained  a  covenant  by  M.  with  W.,  that  M.  would  not  demise  or  assign 
the  premises  without  the  license  and  consent  of  W.,  with  a  proviso  for  re-entry 
if  he  did.  M.  paid  rent  to  W.  and  afterwards  assigned  the  premises  to  K. 
without  the  license  or  consent  of  W.  In  ejectment  by  S.  and  W., — Held,  first, 
that  M.  was  not  estopped  from  shewing  that  W.  was  not  the  legal  owner  of  the 
reversion,  but  mortgagor  only ;  and,  that  W.  having  a  mere  equitable  interest 
could  not  recover. — Secondly,  that  S.  could  not  recover  because  no  right  of 
re-entry  was  reserved  to  him. 

[S.  C.  35  L.  J.  Ex.  115 ;  11  Jur.  (N.  S.)  655 ;  13  W.  R.  814.] 

Ejectment  for  a  dwelling-house. 

At  the  trial,  before  Mellor,  J.,  at  the  last  Liverpool  Spring  Assizes,  it  appeared 
that  the  action  was  brought  to  recover  possession  of  a  public-house,  situate  in  the 
London  Road,  Liverpool,  on  the  ground  of  forfeiture  for  breach  of  covenant  not  to 
assign  without  license.  The  plaintiff,  Waine,  had  a  lease  of  the  public-house  from  the 
Corporation  of  Liverpool  for  a  term  of  seventy-five  years  from  the  20th  December, 
1847 ;  and  by  indenture  of  that  date  Waine  mortgaged  the  public-house  to  W.  Tyrer 
as  a  security  for  17901.  and  interest. 

[903]  By  indenture  of  the  26th  April,  1849,  between  W.  Tyrer  of  the  first  part, 
the  plaintiff  Waine,  of  the  second  part,  and  S.  Johnson  of  the  third  part,  after  reciting 
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that  by  the  indenture  of  the  20th  December,  1847,  the  premises  were  assigned  by 
Waine  to  W.  Tyrer,  subject  to  redemption  on  payment  of  17901.,  Tyrer  (at  the  request 
and  by  the  direction  of  Waine)  leased,  and  Waine  confirmed  to  S.  Johnson,  the 
premises  for  a  term  of  twenty-one  years  from  the  1st  of  May,  1849.  This  indenture 
contained  a  proviso  that  if  S,  Johnson  should  "assign,  let,  or  underlet  the  premises, 
contrary  to  the  proviso  thereinafter  contained,  it  should  be  lawful  for  the  said  W.  Tyrer 
and  T.  Waine,  or  either  of  them,  there  or  either  of  their  executors,  administrators,  or 
assigns,  into  and  upon  the  said  demised  premises,  or  any  part  thereof  in  the  name  of 
the  whole,  to  re-enter,"  &c.  "  Provided  also,  and  it  is  hereby  further  agreed  between 
the  said  parties  hereto  that  notwithstanding  anything  hereinbefore  contained,  the  said 
S.  Johnson,  his  executors,  &c.,  may  at  any  time  during  the  said  term  let  the  said 
demised  public-house  and  premises  for  the  residue  or  any  part  of  the  said  term  to 
any  good,  respectable  and  responsible  person  whom  the  said  T.  Waine,  his  executors, 
&c.,  shall  or  may  approve  of  in  writing." 

The  mortgage  to  W.  Tyrer,  after  several  mesne  assignments,  was  by  indenture 
of  the  28th  November,  1859,  assigned  to  the  plaintiff  Saunders.  The  lease  to  Johnson, 
after  several  mesne  assignments  to  which  Waine  was  a  party,  by  indenture  of  the 
7th  February,  1861,  to  which  Waine  was  also  a  party,  vested  in  one  R.  Reid. 

By  indenture  of  the  4th  October,  1864,  between  Margaret  Reid   (executrix   of 
R.  Reid)  of  the  first  part,  the  plaintiff  Waine  of  the  second  part,  and  the  defendant 
Merry  weather  of  the  third  part,  reciting  the  lease  to  S.  Johnson  of  the  26th  April,  1849, 
and  that  it  became  [904]  vested  in  R.  Reid  and  on  the  death  of  R.  Reid,  Margaret  Reid, 
by  and  with  the  license  and  consent  of  the  plaintiff  Waine,  assigned  to  the  defendant 
Merryweather  the  public-house   for   the   residue  of   the  term  of   twenty-one  years. 
This  indenture   contained   the  following  covenant  by  the  defendant  Merryweather 
with  the  plaintiff  Waine  : — '*  And  that  he,  the  said  R.  Merryweather,  his  executors, 
&c.,  shall  not  nor  will  at  any  time  during  the  residue  of  the  said  term,  demise,  or 
assign,  or   in  any  manner  part  with  the  possession  of  all  or  any  part  of  the  said 
premises  intended  to  be  hereby  assigned,  for  all  or  any  part  of  the  residue  of  the  said 
term  of  twenty-one  years,  unto  any  person  or  persons  whomsoever  without  the  license 
and  consent  of  the  said  T.  Waine,  his  executors,  &c.,  in  writing  for  that  purpose  first 
had  and  obtained.     Provided  always,  and  it  is  hereby  expressly  agreed  and  declared 
by  and  between  the  said  parties  hereto,  that  the  license  and  consent  hereby  given  on 
the  part  of  the  said  T.  Waine  to  the  assignment  hereby  made  shall  not  give  or  be 
construed  to  give  to  the  said  R.  Merryweather,  his  executors,  or  administrators,  power 
to  demise,  assign,  or  in  any  manner  part  with  the  possession  of  all  or  any  part  of  the 
said  premises  during  the  residue  of  the  said  term  without  first  obtaining  the  license 
and  consent  in  writing  of  the  said  T.   Waine,  his  executors,  &c.,  for  that  purpose,  but 
that  he  the  said  R.  Merryweather,  his  executors,  &c.  shall  and  will  before  making  any 
such  demise  or  assignment  or  parting  with  the  possession  of  the  said  premises  any 
part  thereof  for  all  or  any  part  of  the  residue  of  the  said  term,  first  procure  such  license 
or  consent :  Provided  always  and  it  is  hereby  further  agreed  and  declared  that  if  the 
said  R.   Merryweather,  his  executors,  &c.,  shall,  at  any  time  during  the  said  term 
hereby  assigned,  demise,  assign,  or  in  any  manner  part  with  the  possession  of  all  or 
any  part  of  the  said  premises,  for  all  or  any  part  of  the  said  term  hereby  assigned, 
unto  any  person  or  persons  whomso-[905]-ever,  without  the  license  and  consent  in 
writing  of  the  said  T.  Waine  for  that  purpose  first  had  and  obtained,  then  and  in 
such  case  it  shall  be  lawful  for  the  said  T.  Waine,  his  executors,  &c.,  in  and  upon 
the  said  premises,  or  any  part  thereof  in  the  name  of  the  whole,  to  re-enter,  and 
the  same  and  every  part  thereof  with  the  appurtenances  to  repossess  and  enjoy  as 
in  his  and  their  former  estate,  anything  herein  contained  to  the  contrary  notwith- 
standing."    Merryweather  entered  into  possession  of  the  premises,  and  paid  rent  to 
Waine. 

By  indenture  of  the  13th  January,  1865,  Merryweather  assigned  the  lease  to  Ann 
Snowdon,  \yithout  the  license  or  consent  of  the  plaintiff  Waine.  Ann  Snowdon 
afterwards  married  the  defendant  Kelly,  having  previously,  by  a  marriage  settlement, 
assigned  the  lease  to  trustees,  who  were  the  other  defendants.  She  occupied  the 
public-house,  and  paid  rent  to  Waine. 

It  was  submitted,  on  hehalf  of  the  defendants,  that  the  plaintiff  Saunders  could 
not  recover  possession  of  the  premises  because  no  right  of  re-entry  was  reserved  to 
him  by  the  indenture  of  the  4th  October,  1864,  and  that  the  plaintiflF  Waine  could 
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not  recover  possession  because  he  had  no  legal  title,  and  the  right  of  re  entry  reserved 
to  him  by  that  indenture  was  void.  The  learned  Judge  directed  a  verdict  for  the 
plaintiffs,  reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

Mellish,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  against  which 

Brett  and  A.  Peel  now  shewed  cause.  It  is  conceded  that  at  common  law  a 
condition  not  to  assign  without  licence  was  determined  by  the  first  licence  granted  : 
Dumpor's  case  (4  Rep.  119  b.),  1  Smith's  Lead.  Cas.  28,  4th  ed.  The  [906]  law  has 
been  altered  by  the  22  &  23  Vict.  c.  35,  s.  1,  and,  moreover,  the  indenture  of  the 
4th  October,  1864,  expressly  provides  that  the  license  thereby  granted  shall  not 
enable  the  assignee  to  assign  the  premises  without  license.  It  is  objected  that  the 
plaintiff  Waine  cannot  recover  because  he  has  no  legal  title ;  but  the  right  of  re  entry 
is  reserved  to  him,  and  the  defendants,  who  are  his  tenants,  are  estopped  from 
denying  his  title.  In  Doe  d.  Bristow  v.  Pegge  (1  T.  R.  758,  n.)  Lord  Mansfield,  after 
observing  that  the  Court  never  suffers  a  mortgagor  to  set  up  the  title  of  a  third 
person  against  the  mortgagee,  said,  "  Nor  shall  a  tenant  who  has  paid  rent  and 
acted  as  such  ever  set  up  a  superior  title  of  a  third  person  against  his  lessor  in  bar 
of  an  ejectment  brought  by  him  ;  for  the  tenant  derives  his  title  from  him."  The 
principle  of  the  rule  includes  even  a  licensee,  who  is  prevented  from  disputing  the 
title  of  the  person  who  licensed  him  :  Doe  d.  Johnson  v.  Baytup  (3  A.  &  E.  1 88).  It 
does  not  appear  on  the  face  of  the  indenture  of  the  4th  October,  1864,  that  Waine  is 
merely  a  mortgagor.  [Martin,  B.  That  indenture  recites  the  indenture  of  the  26th 
April,  1849,  which  recites  the  mortgage  by  Waine  to  Tyrer,  and  it  is  a  lease  by  Tyrer 
and  a  confirmation  by  Waine.  The  condition  is  for  the  benefit  of  a  person  who 
is  not  the  legal  owner  of  the  reversion.]  Tyrer,  the  mortgagee,  having  joined  with 
Waine  in  the  lease  of  the  26th  April,  1849,  the  lessee  was  in  the  same  situation  as  if 
the  mortgage  had  been  satisfied  and  Waine  was  the  legal  owner  of  the  reversion. 
The  lessee,  by  agreeing  to  accept  from  Waine  a  lease  for  the  residue  of  his  term, 
treats  him  as  having  power  to  grant  it.  The  estoppel  arises  not  only  from  the  deed, 
but  upon  the  agreement  to  accept  the  lease  and  the  payment  of  rent  to  Waine. 
[Martin,  B.  There  is  no  estoppel.  It  is  not  a  case  in  which  a  party  is  concluded  by 
[907]  a  recital  in  a  deed,  or  his  own  act,  from  shewing  the  truth.  The  truth  appears, 
viz.,  that  Tyrer  was  mortgagee  and  Waine  mortgagor.]  In  Doe  d.  Davis  v.  Elsam 
(Moo.  &  Mai.  189)  Lord  Tenterden  said,  "  I  do  not  think  provisoes  of  this  sort  are 
to  be  construed  with  the  strictness  of  conditions  at  common  law.  These  are  matters 
of  contract  between  the  parties,  and  should,  in  my  opinion,  be  construed  as  other 
contracts."  [Martin,  B.  In  modern  times  the  Courts  endeavour  to  ascertain  the 
intention  of  the  parties,  and  so  construe  the  condition  as  to  give  effect  to  that 
intention.]  The  manifest  intention  was  to  secure  a  responsible  tenant,  and  for  the 
purpose  of  eff'ecting  that  object  there  is  a  contract  on  the  part  of  the  lessee  that  he 
will  not  assign  the  lease.  [Martin,  B.  Suppose  the  plaintiff  Waine  recovered  in 
this  ejectment,  what  would  be  his  position  ]]     Tenant  at  will  to  mortgagee. 

Mellish  (with  whom  was  Charles  Russell),  in  support  of  the  rule.  The  plaintiff 
Saunders  cannot  recover  because  the  right  of  entry  is  reserved  to  the  plaintiff  Waine 
only.  The  8  &  9  Vict.  c.  106,  s.  5,  which  enables  a  person  to  take  the  benefit  of  a 
condition  or  covenant  respecting  any  tenements  or  hereditaments,  although  not 
named  a  party  to  the  same  indenture,  does  not  apply  to  this  case.  The  plaintiff 
Waine  cannot  recover  because  he  has  only  an  equitable  interest.  He  was  then 
stopped  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a 
nonsuit,  for  the  reasons  assigned  by  the  Court  in  the  course  of  the  argument. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  It  seems 
to  me  that  the  points  made  by  the  plaintiffs  counsel  have  entirely  failed.  They 
argued,  first,  [908]  that  the  defendants  were  estopped  from  shewing  that  the  plaintiff 
Waine  was  not,  in  fact,  the  legal  owner  of  the  reversion,  but  a  mortgagor  having  an 
equitable  interest  only.  I  am  clearly  of  opinion  that  there  is  no  estoppel.  If,  indeed, 
any  person  read  the  indenture  of  the  4th  October,  1864,  without  knowing  anything 
more  of  the  matter,  he  might  come  to  the  conclusion  that  Waine  was  the  legal  owner 
of  the  reversion.  I3ut  that  indenture  recites  the  indenture  of  the  26th  April,  1849, 
by  which  the  real  truth  appears ;  and  it  is  clear  from  that  recital  that  the  legal  owner 
of  the  reversion  was  Tyrer,  and  that  Waine  joined  in  the  conveyance  as  mortgagor, 
and  for  the  purpose  of  shewing  his  approval  of  the  lessee  as  a  responsible  tenant. 
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The  indenture  of  the  4th  October,  1864,  contains  a  proviso,  in  the  form  of  a 
condition,  that  if  Merryweather,  the  assignee  of  the  lease,  should  assign  it  without 
the  license  and  consent  in  writing  of  Waine,  it  shall  be  lawful  for  Waine  to  re-enter 
upon  the  premises.  This  is  an  ordinary  condition  in  a  lease.  Then  comes  the 
question  whether  Waine  was  in  such  a  position  as  to  enable  him  to  take  advantage 
of  the  benefit  of  that  condition.  It  was  conceded  that  a  right  of  re-entry  must  be 
reserved  to  the  lessor  and  not  to  a  stranger ;  but  it  was  argued  that  the  insertion 
of  this  condition  shewed  that  the  intention  of  the  parties  was  that  Merryweather 
should  not  assign  the  lease  without  the  consent  of  Waine.  No  doubt  that  is  true ; 
and  if  I  could  carry  out  that  intention  by  giving  any  reasonable  construction  to  the 
language  of  the  condition,  I  should  be  inclined  to  do  so.  If  the  rules  of  law  permitted, 
-that  might  be  done  by  construing  this  proviso,  not  as  a  condition,  but  as  a  re-assign- 
ment of  the  term  by  Merryweather  to  Waine,  to  take  effect  in  futuro  if  the  former 
demised,  assigned,  or  in  any  manner  parted  with  l^e  possession  of  the  premises 
without  the  license  and  consent  of  Waine.  But  I  think  [909]  that  such  a  construction 
cannot  be  put  on  the  proviso,  and  that  we  ought  not  to  strain  the  language  so  as  to 
make  it  operate  in  a  manner  different  from  that  which  the  words  express.  It  seems 
to  me,  therefore,  that  the  condition  fails  because  the  right  of  re-entry  is  not  reserved 
to  the  party  to  the  lease  who  is  the  legal  owner  of  the  reversion. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  It  is 
scarcely  necessary  to  add  anything  to  the  observations  of  my  brother  Martin.  But  I 
agree  with  him  that  when  the  recital  in  the  indenture  of  the  4th  October,  1864,  is 
looked  at  there  is  no  estoppel,  but  the  real  fact  appears  by  the  reference  to  the 
indenture  of  the  26th  April,  1849.  I  also  think  that  we  could  not  construe  this 
proviso  as  a  re-assignment  in  futuro  to  Waine  without  straining  its  language  and 
giving  it  an  effect  different  from  its  natural  meaning.  There  is,  therefore,  no  ground 
on  which  the  plaintiff  Waine  can  succeed  in  this  ejectment.  With  regard  to  Saunders, 
who  is  the  legal  owner  of  the  reversion,  no  right  of  entry  is  reserved  to  him. 
JRule  absolute. (a) 


[910]  Matthews  v.  King.  June  10,  1865. — The  plaintiff  obtained  a  verdict  and 
judgment  against  the  defendant,  a  shareholder  in  a  "cost  book"  Copper  Mining 
Company,  in  an  action  for  a  nuisance  caused  by  working  the  mine.  The  plaintiff 
having  afterwards  obtained  a  rule  nisi  for  an  injunction  under  the  82nd  section 
of  the  Common  Law  Procedure  Act,  1854,  the  Court  discharged  the  rule,  it 
appearing  by  affidavit  that  the  defendant  had  bona  fide  sold  his  shares  before 
notice  of  the  application  for  an  injunction. 

[S.  C.  13L.  T.  120.] 

This  was  an  action  against  the  defendant,  a  shareholder  in  a  "  cost  book  "  Copper 
Mining  Company  in  Cornwall,  to  recover  compensation  for  damage  to  the  plaintiff's 
crops  and  loss  of  his  cattle  from  noxious  vapours  arising  from  arsenic  works  carried 
on  at  the  mine.  The  defendant  pleaded  not  guilty ;  and  the  cause  was  tried  before 
Channell,  B.,  at  the  Bodmin  Spring  Assizes,  when  a  verdict  was  found  for  the  plaintiff 
with  101.  damages. 

H.  T.  Cole,  in  the  following  Easter  Term  (May  10),  obtained  a  rule  calling  on 

(a)  In  Cuthbertson  v.  Irving,  4  H.  &  N.  742,  a  mortgagor  in  possession  granted  a 
lease  to  the  defendant,  and  afterwards  assigned  his  equity  of  redemption  to  the 
plaintiff  by  indenture,  which  contained  apt  words  to  convey  a  reversion  in  fee.  It 
did  not  appear  by  the  lease  that  the  lessor  had  no  legal  estate  in  the  premises ;  but 
the  a.ssignment  shewed  that  he  had  only  an  equity  of  redemption.  The  Court  of 
Exchequer  held  that  the  defendant  was  estopped  from  disputing  the  validity  of  the 
lease  on  the  ground  that  the  lessor  had  no  legal  est^ite  or  interest  in  the  premises, 
and  that  the  estoppel  continued  in  favour  of  the  plaintiff,  notwithstanding  the  assign- 
ment to  him  shewed  that  the  lessor  had  no  legal  title.  The  Court,  however,  observed 
that  it  would  have  been  otherwise  if  the  want  of  title  had  appeared  on  the  face  of  the 
lease  itself.     The  decision  was  affirmed  in  the  Exchequer  Chamber :  6  H.  &  N.  135. 
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the  defendant  to  shew  cause  why  a  writ  of  injunction  (a)^  should  not  issue  to  restrain 
him  from  continuing  the  nuisance  in  respect  of  which  the  plaintiff  had  recovered 
judgment. 

[911]  The  affidavits  in  support  of  the  application  stated  that  the  works  were  still 
carried  on,  and  that  the  nuisance,  instead  of  being  abated,  had  increased. 

The  affidavits  in  answer  stated  that  since  the  trial  of  the  cause  the  defendant  had 
sold  all  his  shares  in  the  Company,  the  last  of  which  was  transferred  before  he  had 
any  notice  that  a  rule  nisi  for  an  injunction  had  been  applied  for  and  obtained. 

Karslake  now  shewed  cause.  The  defendant,  having  sold  all  his  shares  in  the 
mine,  has  no  power  whatever  to  stop  the  works,  and  therefore  to  grant  an  injunction 
would  not  only  be  an  injustice  but  a  nugatory  proceeding. 

Coleridge  and  H.  T.  Cole,  in  support  of  the  rule.  If  the  fact  that  the  defendant 
has  sold  his  shares  affords  a  ground  for  refusing  an  injunction,  in  all  cases  of  partner- 
ship a  partner  against  whom  a  verdict  and  judgment  has  been  obtained  may  dispose  of 
his  interest  in  the  concern,  and  so  render  illusory  the  power  to  grant  an  injunction. 

Pollock,  C.  B.  The  Court,  in  its  exercise  of  the  new  power  conferred  on  it  by 
the  Common  Law  Procedure  Act,  1854,  will  take  various  circumstances  into  considera- 
tion ;  for  instance,  whether  the  party  who  asks  for  the  injunction  has  a  legal  right 
which  has  been  infringed ;  also  whether  the  party  sought  to  be  enjoined  has  any  and 
what  amount  of  interest  in  the  subject-matter.  But  a  more  important  question  is, 
whether  the  Court  will  grant  an  injunction  when  there  are  no  means  by  which  they 
can  enforce  the  writ.  This  application  is  made  on  the  ground  that  the  plaintiff  has 
obtained  a  verdict  and  judgment  [912]  against  the  defendant,  and  has  thereby 
established  his  legal  right.  But  the  defendant's  affidavit  states  that  since  the  trial 
he  has  sold  his  shfires  in  the  Company,  and  that  fact  is  not  denied  by  the  plaintiff. 
Neither  are  the  bona  fides  of  the  sale  at  all  impeached.  It  seems  to  me  that  we  cannot 
grant  an  injunction  against  the  defendant,  who  has  ceased  to  have  any  interest  in  or 
control  over  the  works.     The  rule  will  therefore  be  discharged. 

Martin,  B.  I  also  think  that  the  rule  ought  to  be  discharged,  on  the  ground 
that  the  defendant  has  parted  with  his  shares,  and  has  no  longer  any  interest  in  or 
control  over  the  works.  At  the  same  time  I  am  disposed  to  construe  the  act  of 
parliament  liberally,  and  I  think  that  where  a  plaintiff  has  established  his  legal  right, 
we  ought  to  stop  by  injunction  a  continuance  of  the  injury  to  his  property.  Here, 
however,  the  defendant  has  parted  with  his  shares,  and  there  was  nothing  to  prevent 
him  doing  so.  If,  indeed,  it  had  appeared  that  the  alleged  sale  was  not  bona  fide, 
but  a  mere  pretence,  I  should  have  enjoined  him  to  put  a  stop  to  the  nuisance. 

Channkll,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
Court  has  no  power  to  grant  this  injunction,  except  under  the  82nd  section  of  the 
Common  Law  Procedure  Act,  1854,  and  that  enables  them  to  enforce  obedience  to 
the  writ  by  attachment.  The  plaintiff  claims  an  injunction  in  consequence  of  having 
obtained  a  verdict  and  judgment  against  the  defendant,  but  it  appears  by  affidavit 
that  the  defendant  has  not  that  interest  in  the  concern  which  is  needful  to  justify  the 
Court  in  issuing  the  writ.  There  is  an  entire  absence  of  any  imputation  of  improper 
conduct  on  the  part  of  the  defendant,  and  we  [913]  cannot  assume  that  the  sale  of 
the  shares  was  not  bona  fide. 

Kule  discharged. (a)2 

(a)i  The  82nd  section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
c.  125),  enacts  :  "It  shall  be  lawful  for  the  plaintiff,  at  any  time  after  the  commence- 
ment of  the  action,  and  whether  before  or  after  judgment,  to  apply  ex  parte  to  the 
Court  or  a  judge  for  a  writ  of  injunction  to  restrain  the  defendant  in  such  action  from 
the  repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract  complained  of, 
or  the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the 
same  contract,  or  relating  to  the  same  property  or  right ;  and  such  writ  may  be 
granted  or  denied  by  the  Court  or  Judge  upon  such  terms,  as  to  the  duration  of  the 
writ,  keeping  an  account,  giving  security,  or  otherwise,  as  to  such  Court  or  Judge  shall 
seem  reasonable  and  just ;  and  in  case  of  disobedience,  such  writ  may  be  enforced  by 
attachment  by  the  Court,  or,  when  such  Courts  shall  not  be  sitting,  by  a  Judge : 
Provided  always,  that  any  order  for  a  writ  of  injunction  made  by  a  Judge,  or  any 
writ  issued  by  virtue  thereof,  may  be  discharged  or  varied  or  set  aside  by  the  Court, 
on  application  made  thereto  by  any  party  dissatisfied  with  such  order." 

(a)2  It  would  seem  that  the  power  under  this  section  to  grant  an  injunction  was 
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Parker  (Devisee  of  Barrow)  v.  TooTAL.(a)i  1«65. — Where  a  sole  plaiatitf  in  error 
dies,  and  his  personal  representtitive  becomes  a  party  to  the  suit  by  entering  a 
suggestion  under  the  163rd  section  of  the  Common  Law  Procedure  Act,  1852, 
he  is  not  liable  to  the  costs  of  the  action,  and  is  only  liable  to  the  costs  of  the 
proceedings  in  error  from  the  time  of  entering  the  suggestion. 

This  was  an  action  of  ejectment  brought  by  one  John  Barrow  against  the  defen- 
dant, and  which  came  on  for  trial,  before  Hill,  J.,  at  the  Liverpool  Summer  Assizes, 
1859,  when  a  verdict  was  found  for  the  defendant,  subject  to  a  special  case.  The 
special  case  came  on  for  argument  in  the  Court  of  Exchequer  in  Trinity  Term,  1860, 
when  that  [914]  Court  gave  judgment  for  the  defendant.  On  the  5th  of  June,  1860, 
judgment  was  entered  up  in  the  following  form  : — "  Therefore  it  is  considered  that 
the  claimant  take  nothing  by  his  said  writ ;  and  that  the  defendant  go  thereof  with- 
out day,  &c. ;  and  that  the  defendant  do  recover  against  the  claimant  4001. (a)^  for  his 
costs  of  defence." 

On  the  24th  of  July  the  then  plaintiff  Barrow  commenced  proceedings  in  error, 
and  after  issue  joined  therein  died.  On  the  30th  of  November,  1861,  the  now  plaintiff 
Parker,  who  was  devisee  of  the  property  in  question  under  the  will  of  Barrow,  entered 
a  suggestion  of  the  death  of  Barrow,  and  that  he  was  his  legal  representative,  and 
continued  the  proceedings  in  error.  On  the  4th  of  February,  1862,  the  case  was 
argued  in  the  Exchequer  Chamber,  when  that  Court  affirmed  the  judgment  of  the 
Court  of  Exchequer  for  the  defendant  (Barrow  v.  Tootal,  7  H.  &  N.  962).  On  the 
4th  of  March,  1862,  judgment  was  entered  up  (so  far  as  material)  in  the  following 
form  : — "It  appears  to  the  said  Court  of  error  that  there  is  no  error  in  the  record  and 
proceedings  aforesaid,  or  in  giving  the  judgment  aforesaid.  Therefore  it  is  considered 
by  the  said  Court  of  error  that  the  judgment  aforesaid  be  in  all  things  affirmed  and 
stand  in  full  force  and  effect,  the  said  error  alleged  in  anywise  notwithstanding ;  and 
it  is  further  considered  by  the  same  Court  that  the  said  defendant  do  recover  against 
the  said  now  claimant  4001.  for  his  costs  of  defence  in  this  behalf  by  the  Court  of 
error,  now  here  adjudged  to  the  said  defendant,  and  that  the  said  defendant  have 
execution  thereof." 

In  April,  1863,  the  now  plaintiff,  Parker,  commenced  proceedings  in  error  in  the 
House  of  Lords,  and  in  February,  1865,  that  Court  affirmed  the  judgment  of  the 
Court  [915]  of  Exchequer  Chamber  (Parker,  Devisee  of  Barrow  v.  Tootal,  1 1  H.  L.  Cas. 
143).  On  the  l7th  of  February  judgment  was  entered  up  (so  far  as  material)  as 
follows  : — "It  is  ordered  and  adjudged  that  the  judgment  given  in  the  said  Court  of 
Exchequer  Chamber,  affirming  the  judgment  of  the  said  Court  of  Exchequer,  be  and 
the  same  is  hereby  affirmed  ;  and  that  the  said  record  be  remitted  to  the  end  that 
such  proceedings  may  be  had  thereupon  as  if  no  such  suggestion  of  error  had  been 
brought  into  this  House.  And  it  is  further  ordered  that  the  said  plaintiflF  in  error  do 
pay  or  cause  to  be  paid  to  the  said  defendant  in  error  the  costs  incurred  in  respect  of 
the  said  suggestion  of  error,  the  amount  thereof  to  be  certified  by  the  clerk  of  the 
parliaments." 

intended  to  apply  only  to  a  wrongful  act,  or  breach  of  contract,  committed  personally 
or  individually,  otherwise  a  shareholder  in  a  Company  of  this  kind,  or  one  of  several 
partners,  against  whom  a  verdict  and  judgment  had  been  obtained,  might  be  attached 
for  disobedience  of  the  injunction,  although  he  had  no  power  whatever  to  prevent  a 
continuance  of  the  wrongful  act  or  breach  of  contract:  which  could  not  have  been 
intended.  On  the  other  hand,  if  in  this  case  an  injunction  had  issued  to  restrain  the 
defendant  personally  from  continuing  the  nuisance  (which  it  is  conceived  would  have 
been  the  proper  form),  it  would  have  been  of  no  avail,  inasmuch  as  the  nuisance  was 
not  continued  by  the  defendant,  but  by  the  Company.  This  difficulty  could  not 
arise  in  equity,  because  a  Court  of  equity  would  not  grant  an  injunction  against  an 
individual  shareholder  in  a  Company  of  this  kind,  or  against  one  of  several  partners, 
but  would  require  all  the  shareholders  or  partners  to  be  before  the  Court. 

(ay  This  case  was  decided  in  Michaelmas  Term  (Nov.  22),  but  is  inserted  here  to 
prevent  misconception  as  to  the  judgment  of  the  Court ;  the  defendant's  counsel 
having,  in  Hilary  Term,  1866,  submitted  to  the  Court  that  the  rule  was  incorrectly 
drawn  up.     The  Court,  however,  said  that  it  was  drawn  up  as  they  had  intended. 

(of  By  agreement  between  the  parties  judgment  was  entered  for  a  nominal  sum. 
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Upon  taxation  of  the  defendant's  costs,  the  Master  of  the  Court  of  Exchequer 
allowed  him,  as  against  Parker  the  now  plaintiff,  all  the  costs  from  the  commencement 
of  the  action  in  that  Court.  Whereupon  Parker  took  out  a  summons  calling  on  the 
defendant  to  "  shew  cause  why  the  Master  should  not  review  his  taxation,  upon  the 
grouiKl  that  the  claimant  in  error  was  not  liable  to  the  costs  of  the  action,  but  only  to 
the  costs  of  the  proceedings  in  error  from  the  time  of  his  entering  the  suggestion  of 
the  death  of  the  deceased  claimant,  John  Barrow,  in  Michaelmas  Term,  1861."  The 
summons  was  heard  before  Martin,  B.,  who  referred  the  matter  to  the  Court. 

Gray  now  moved  accordingly  for  a  rule  to  review  the  Master's  taxation.  There 
is  no  ground  for  saying  that  the  now  plaintiff  is  liable  for  the  costs  of  the  action,  or 
the  costs  of  the  proceedings  in  error  prior  to  his  entering  the  suggestion  of  the  death 
of  Barrow.  Judgment  having  been  given  against  Barrow  in  the  action,  he  was  liable 
to  pay  the  [916]  defendant's  costs ;  and  his  executor  is  now  liable  to  pay  them. 
There  is  no  statute  which  renders  a  devisee  who  is  plaintiff  in  error  liable  to  pay  the 
costs  of  the  action.  The  8  &  9  Wm.  3,  c.  11,  s.  2,  only  gives  costs  against  the  plaintiff 
or  demandant  in  the  action.  [Pollock,  C.  B.  Has  not  the  devisee,  by  becoming  a 
party  to  the  suit,  made  himself  liable  to  pay  the  costs  which  the  Court  have  decreed 
against  himi]  The  question  is,  whether  there  is  any  statute  which  renders  him  liable 
to  pay  these  costs.  [Channell,  B.  Before  the  Common  Law  Procedure  Act,  1852, 
the  judgment  must  have  been  revived  against  the  executors  of  the  deceased  plaintiff 
in  error.  But  the  163rd  section  of  that  Act  enables  his  legal  representative  to  enter 
a  suggestion  of  his  death  and  continue  the  proceedings  as  the  plaintiff  in  error.  Then 
the  question  is  whether,  by  doing  so,  the  legal  representative  in  this  case  has  not  made 
himself  a  party  to  the  suit  ^  That  Act  was  never  intended  to  impose  a  new  liability 
for  costs.  If  the  legal  representative  is  liable,  there  would  be  two  persons  liable  for 
the  same  costs,  for  the  executor  of  the  deceased  plaintiff  is  clearly  liable.  The  sugges- 
tion has  not  caused  any  of  the  former  costs  of  the  suit  to  be  incurred.  [Pigott,  B. 
Does  the  14:8th  section  mean  that  "the  proceeding  to  error  shall  be  a  step  in  the 
cause  "  for  all  purposes  ?]  Fisher  v.  Bridges  (4  E.  &  B.  666)  and  Marshall  v.  Jackson 
(4  E.  &  B.  669,  note)  are  express  authorities  that  the  148th  section  and  the  Reg.  Gen. 
H.  T.  16  Vict.  r.  69  (1  E.  &  B.  xiv.),  have  not  altered  the  law  as  to  costs. 

The  Court  having  granted  a  rule  nisi, 

Cleasby  shewed  cause  in  the  first  instance.  Fisher  v.  Bridges  (4  E.  &  B.  666)  and 
Marslmll  v.  Jachon  (4  E.  &  B.  669,  note)  have  no  applica-[917]-tion,  for  they  were 
both  cases  in  which  the  Court  of  error  reversed  the  judgment  of  the  Court  below. 
Here  the  judgment  has  been  affirmed,  and  the  question  is,  what  is  the  effect  as  regards 
costs  of  the  entry  of  this  suggestion  ?  It  is  submitted,  first,  if  a  person  comes  in 
under  the  provisions  of  the  Common  Law  Procedure  Act,  1852,  at  any  stage  of  the 
action,  and  suggests  the  death  either  of  the  plaintiff  or  defendant,  he  places  himself 
in  precisely  the  same  position  as  the  party  whose  death  is  suggested.  He  renders 
himself  liable  to  all  costs,  and  he  is  entitled  to  recover  all  costs.  It  may  be  that  he 
is  bound  to  account  to  the  executors  of  the  deceased  party,  but  there  cannot  be  two 
recoveries.  Such  is  the  case  in  ordinary  actions:  sects.  135,  137;  and  the  same 
result  follows  in  the  action  of  ejectment.  Then  the  question  is,  what  is  the  position 
of  a  party  who  suggests  the  death  of  a  claimant  pending  proceedings  in  error  ?  He 
is  in  the  same  position  as  if  he  had  suggested  the  death  of  the  claimant  the  day  before 
the  proceedings  in  error  were  commenced.  [Pollock,  C.  B.  In  the  case  of  an  heir  or 
devisee,  would  it  be  reasonable  to  say  "you  shall  not  question  the  validity  of  the 
judgment  unless  you  undertake  to  pay  all  the  costs  of  the  action?"  The  difficulty 
I  have  is,  that  you  make  one  man  pay  the  costs  for  which  another  is  liable,  and  which 
the  testator's  personal  estate  may  be  abundantly  sufficient  to  satisfy.]  Then  it  would 
be  necessary  to  divide  the  proceedings  by  taking  as  the  dividing  point  the  moment 
when  the  suggestion  is  entered.  Where  an  administratrix  entered  a  suggestion  in  an 
action  commenced  against  the  intestate,  the  Court  of  Common  Pleas  would  not  allow 
the  plaintiff  to  discontinue  without  payment  of  all  the  costs  of  the  cause :  Benge  v. 
Swain  (15  C.  B.  784).  [Pigott,  B.  The  137th  section,  after  enabling  the  legal  [918] 
representative  to  enter  a  suggestion,  goes  on  to  say,  "  and  the  action  shall  thereupon 
proceed,"  &c.,  "and  such  judgment  shall  follow  upon  the  verdict  in  favour  of  or 
against  the  person  making  the  suggestion  as  if  such  person  were  originally  the  defen- 
dant." The  words  of  the  163rd  section  are,  "and  the  proceedings  may  thereupon  be 
continued  at  the  suit  of  and  against  such  legal  representative  as  the  plaintiff  in  error."] 
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The  148th  section  having  made  the  proceedings  in  error  a  step  in  the  cause,  it  was 
unnecessary  to  repeat  in  the  163rd  section  the  language  of  the  137th.  [Martin  B, 
When  the  case  was  before  me  at  Chambers,  I  thought  that  the  plaintiff  was  not  liable 
to  the  costs  incurred  prior  to  the  entry  of  the  suggestion.] 

Gray  was  heard  in  support  of  the  rule. 

Pollock,  C.  B.  I  am  satisfied  that  the  Common  Law  Procedure  Act,  1852, 
does  not  give  the  costs  claimed  by  the  defendant  in  this  case,  and  therefore  they 
ought  not  to  be  allowed.  If  the  devisee  were  to  pay  these  costs,  I  do  not  see 
how  he  could  recover  them  from  the  executor  of  the  deceased  plaintiff,  for  he  has 
no  legal  right  even  if  he  has  a  moral  claim.  In  my  judgment,  a  legal  representative 
who  makes  himself  a  party  to  a  proceeding  in  error  after  its  commencement  is  not 
liable  to  any  costs  prior  to  his  becoming  such  party.  The  rule  must  therefore  be 
absolute. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute  to  review 
the  Master's  taxation.  It  is  important  to  consider  that  costs  can  only  be  recovered 
in  pursuance  of  some  statute,  and  therefore  it  becomes  necessary  to  see  how  the  case 
would  have  stood  before  the  [919]  Common  Law  Procedure  Act,  1852.  It  is  clear 
that  the  defendant,  having  succeeded  in  the  Court  below,  would  have  been  entitled 
to  recover  his  costs  in  that  Court.  But  upon  the  death  of  the  plaintiff  he  could  only 
have  recovered  them  from  his  executor  by  making  him  a  party  to  the  record  by  scire 
facias:  2  Wms.  Saund.  72  r.,  note.  The  Common  Law  Procedure  Act,  1852,  was 
intended  to  simplify  the  proceedings  in  error,  and  to  diminish  the  costs.  It  permits 
a  party  to  come  in,  not  only  before  the  trial,  but  after  the  verdict  and  judgment  and 
pending  proceedings  in  error,  and  to  suggest  the  death  of  the  plaintiff,  and  that  he  is 
his  legal  representative.  Then,  by  the  137th  section,  if  the  present  plaintiff  Parker 
had  come  in  before  trial,  and  had  entered  a  suggestion  of  the  death  of  the  plaintiff 
Barrow,  and  that  he  was  his  legal  representative,  the  action  would  have  proceeded  in 
the  name  of  Parker  as  if  he  were  the  original  plaintiff. 

But  this  question  turns  on  the  163rd  section,  the  language  of  which  is  manifestly 
different  from  that  of  the  137th.  The  163rd  section  provides  for  the  case  of  the 
death  of  a  sole  plaintiff  in  error,  and  enables  his  legal  representative  to  make  himself 
a  party  to  the  suit.  The  words  of  that  section  are  not,  as  in  the  137th,  that  "the 
^ction  shall  thereupon  proceed,"  &c.,  and  that  such  judgment  shall  follow  upon  the 
verdict  in  favour  of  or  against  the  person  making  such  suggestion,  as  if  such  person 
were  originally  the  plaintiff;  but  the  words  are  "and  the  proceedings  may  thereupon 
be  continued  at  the  suit  of,  and  against  such  legal  representative  as  the  plaintiff  in 
error."  That  seems  to  me  to  prevent  a  discontinuance  of  the  suit,  but  not  to  give  the 
costs  of  the  action. 

There  are  two  cases  which  shew  that  the  object  of  the  Common  Law  Procedure 
Act,  1852,  was  to  render  unneces-[920]-sary  certain  proceedings  which  were  before 
requisite,  and  to  reduce  the  costs,  but  not  to  entail  any  new  liability,  so  that  where 
a  party  was  not,  before  that  Act,  liable  to  pay  costs  he  is  not  liable  by  virtue  of  it. 

The  argument  presented  to  us  by  Mr.  Cleasby,  suggesting  the  reason  of  the 
omission  in  the  163rd  section  of  the  words  in  the  137th,  is  this,  that  as  the  Act  says 
that  the  proceeding  to  error  shall  be  a  step  in  the  cause  it  in  effect  prevents  error 
from  being  a  new  proceeding,  and  as  it  were  blends  it  with  the  action  in  the  Court 
below.  But  however  that  may  be,  upon  the  grounds  I  have  already  stjvted  I  think 
that  the  rule  ought  to  be  absolute. 

PiGOTT,  B.  I  agree  that  the  rule  ought  to  be  absolute.  This  is  a  very  unsatis- 
factory question,  because  we  have  to  determine  upon  the  nice  construction  of  the  act 
of  parliament,  as  to  which  there  is  difficulty  in  saying  what  the  legislature  really 
meant.  By  the  148th  section,  the  pioceedings  in  error  are  made  a  step  in  the  cause. 
Then  are  they  so  for  all  purposes'?  Fisher  v.  Bridges  (4  E.  &  B.  666)  decided  that  the 
148th  section  made  no  alteration  as  to  the  liability  for  costs.  It  is  true  that  in  that 
case  the  judgment  of  the  Court  below  was  reversed,  while  in  the  present  case  the 
judgment  was  affirmed  ;  but,  looking  at  the  several  sections  which  have  been  referred 
to,  I  think  we  cannot  come  to  the  conclusion  that  any  new  liability  was  meant  to 
attach  to  a  legal  representative  who  became  a  party  to  the  suit  by  entering  a 
suggestion  of  the  death  of  the  plaintiff.  Formerly,  upon  the  death  of  a  sole  plaintiff, 
the  suit  would  have  abated,  and  all  the  costs  which  had  been  incurred  would  have 
been  lost,  and  it  seems  to  me  that  the  legislature  never  intended  to  alter  the  law  as  to 
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costs,  but  [921]  merely  to  enable  the  personal  representative,  by  entering  a  suggestion, 
to  carry  on  the  suit. 

Rule  absolute,  that  the  Master  review  his  taxation  of  the  defendant's  costs  by 
disallowing  the  costs  of  the  action,  and  also  the  costs  of  the  proceedings  in  error 
incurred  prior  to  the  entry  of  the  suggestion  of  the  death  of  the  deceased  claimant. 

Pearson,  Appellant  v.  The  Local  Board  of  Health  for  the  Borough  of 
Kingston  upon  Hull,  Respondents.  Same  v.  Same.  June  9,  23,  1865. — 
Sect.  99  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  enacts  that  every 
house  to  be  thereafter  constructed  on  vacant  ground  (except  corner  houses,  &c.), 
shall  have  a  back  yard  or  other  vacant  ground  and  area,  of  not  less  than  eight 
feet,  extending  from  the  main  building  for  the  whole  length  of  such  building, 
and  sect.  101  enacts  that  a  plan  shall  be  furnished  to  the  Local  Board  of  Health 
by  persons  intending  to  build,  shewing  (inter  alia)  the  particulars  required  by 
that  Act;  and  that  the  building  shall  not  be  commenced  until  the  Local  Board 
approve  the  plan. — The  appellant,  a  builder,  submitted  to  the  Local  Board  of 
Health  of  the  borough  of  Kingston  upon  Hull  a  plan  of  four  new  houses  (not 
corner  houses),  having  vacant  ground  at  the  side,  but  not  at  the  back.  The 
Local  Board  disapproved  the  plan,  as  not  complying  with  sect.  99,  but  the 
appellant  commenced  to  build  notwithstanding.  Held,  that,  whether  sect.  99 
required  the  vacant  space  to  be  at  the  back  or  not,  the  appellant  was  rightly 
convicted  of  an  oflFence  against  the  101st  section. — Semble,  that,  on  the  true 
construction  of  sect.  99,  the  vacant  space  must  be  at  the  back  and  not  at  the 
side. — Held  also,  that  sect.  101  is  not  incidentally  repealed  by  the  Local  Govern- 
ment Act,  1858,  the  34th  section  of  which  Act  repeals  the  53rd  section  of  the 
Public  Health  Act,  1848. — Sect.  97  enacts,  that  any  building  after  the  com- 
mencement of  the  Act  built  shall  not,  without  the  previous  consent  of  the  Local 
Board,  be  used  as  a  dwelling  house,  except  only  during  such  time  as  there  is 
adjoining  or  belonging  thereto  or  occupied  therewith,  either  a  street  or  a  clear 
open  space  in  and  to  the  full  extent  of  the  front  thereof,  and  of  not  less  than 
twenty  feet  in  width. — Held,  that  the  appellant  had  committed  an  offence  under 
this  section  in  building,  and  causing  to  be  used  without  the  consent  of  the  Local 
Board,  a  dwelling  house  with  an  open  space  in  front  less  than  twenty  feet  in 
width. — Sect.  103  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  enacts 
"  that  if  any  sewer,  drain,  privy,  cesspool,  ashpit,  building  or  other  work  be  made 
or  suffered  to  continue  contrary  to  any  of  the  provisions  of  this  Act "  "  every 
person  so  offending  shall  for  every  such  offence  forfeit  a  sum  not  exceeding  51., 
and  for  every  day  after  the  first  during  which  the  offence  continues  a  sum  not 
exceeding  10s." — Held  (by  reference  to  the  sections  preceding),  that  the  word 
"  building  "  is  not  restricted  to  a  building  of  similar  description  with  the  class  of 
buildings  previously  enumerated  in  the  section,  but  includes  a  dwelling  house ; 
and  that  the  commencing  a  building  within  sect.  101,  is  the  making  a  building 
within  sect.  103. — Held  also,  that  the  user  of  a  dwelling  house  contrary  to 
sect.  97  is  not  the  making  or  suffering  it  to  continue  contrary  to  the  Act  within 
sect.  103 ;  Per  Pollock,  C.  B.,  Bramwell,  B.,  and  Channell,  B.  Dissentiente, 
Martin,  B. 

[S.  C.  35  L.  J.  M.  C.  36 ;  13  L.  T.  180.] 

These  were  cases  stated  by  the  Kingston  upon  Hull  Stipendiary  Magistrate,  under 
the  20  &  21  Vict.  c.  43. 

The  first  of  these  cases  was  (so  far  as  material)  as  follows  : — 

[922]  At  a  Petty  Sessions  for  the  borough  of  Kingston  upon  Hull  on  the  3rd  of 
February,  1865,  an  information  was  preferred  by  the  respondents,  the  Local  Board  of 
Health  for  the  said  borough,  against  Charles  Pearson,  the  appellant,  under  sect.  101 
of  the  17  &  18  Vict.  c.  ci.,  intituled  the  Kingston  upon  Hull  Improvement  Act,  1854, 
charging  that  he  the  said  Charles  Pearson  did,  on  the  22nd  of  November,  1864,  at  the 
said  borough,  being  "the  person  intending  to  build"  certain  houses  in  Villa  Place 
there  situate,  and  having  furnished  to  the  said  Local  Board  of  Health  a  correct  plan 
of  such  proposed  buildings  as  required  by  the  statute  in  such  case  made  and  provided, 
unlawfully  commence  such  buildings  before  the  said  plan  had  been  approved  by  the 
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said  Local  Board,  and  at  the  hearing  the  appellant  was  convicted  of  the  said  offence, 
and  adjudged  to  pay  the  sum  of  40s.,  and  also  the  sum  of  14s.  costs. 

The  appellant,  being  dissatisfied  with  such  determination,  the  magistrate,  pursuant 
to  the  20  &  21  Vict.  c.  43,  stated  the  following  case  for  the  opinion  of  the  Court : — 

The  appellant  was  charged  by  the  Local  Board  of  Health  with  having  committed 
two  offences. 

The  offence  charged  in  the  first  summons  was  that,  having  furnished  to  the  Local 
Board  a  plan  as  required  in  the  101st  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854,  he  had  carried  into  execution  and  commenced  the  buildings  referred  to  in 
such  plan  before  the  plan  was  approved  by  such  Local  Board. 

The  second  summons  was  for  an  offence  against  the  [923]  99th  section  of  the  same 
Act,  and  charged  the  appellant  with  having  neglected  to  provide  yards  or  areas  of  the 
dimensions  required  by  that  section  at  the  back  of  the  houses  built  by  him,  being  the 
same  houses  or  buildings  mentioned  in  the  first  summons. 

The  plan  was  deposited  by  the  appellant  at  the  office  of  Mr.  Sharp,  as  surveyor  of 
the  Local  Board,  on  the  20th  of  October,  1864.  It  is  a  ground  plan,  and  shews  sections 
of  rooms.  On  the  21st  of  October  it  was  laid  before  the  Works  Committee  of  the 
Board,  and  was  not  approved,  and  was  referred  by  the  Works  Committee  to  the  Streets 
and  Lighting  Sub-committee.  On  the  22nd  of  October,  Mr.  Sharp  gave  to  the  appellant 
the  following  notice  in  writing  (not  under  the  seal  of  the  Board) : — 

"Local  Board  of  Health,  Kingston  upon  Hull, 

"Surveyor's  Office,  Hull,  22nd  Oct.  1864. 

"  Mr.  Charles  Pearson.  Sir, — I  beg  to  inform  you  that  your  plan  for  the  erection 
of  four  houses  in  Villa  Place  was  presented  to  the  Works  Committee  yesterday,  but 
it  appearing  that  there  would  be  no  open  space  of  eight  feet  behind  such  houses,  it 
was  resolved  '  That  such  plan  be  not  approved,  but  referred  to  the  Streets  and  Lighting 
Sub-committee.' — Yours,  &c.  "  J.  Fox  Sharp,  Surveyor." 

The  said  proceedings  of  the  Works  Committee  were  confirmed  by  the  Local  Board 
on  the  27th  October,  1864,  and  on  the  18th  November  the  minutes  of  the  proceedings 
of  the  Sub-committee  were  brought  before  the  Works  Committee  and  confirmed. 

The  following  notice,  under  the  seal  of  the  Board,  dated  November  19th,  1864, 
was  given  by  Mr.  Sharp  to  the  appellant. 

"  Local  Board  of  Health,  Kingston  upon  Hull, 

"Surveyor's  Office,  Hull,  19th  Nov.  1864. 

"Mr.  Charles  Pearson.  Sir, — I  beg  to  inform  you  that  [924]  the  Streets  and 
Lighting  Sub-committee,  to  whom  your  plan  was  referred  for  the  erection  of  certain 
houses  in  Villa  Place,  having  inspected  the  site,  it  was  resolved  that  the  decision  of 
the  Works  Committee  of  the  21st  October  last,  '  that  such  plan  be  not  approved,'  be 
confirmed. — Yours,  &c.  "J.  Fox  Shakp,  Surveyor." 

Notwithstanding  the  notice  of  the  22nd  October  and  19th  November  the  appellant, 
about  the  22nd  of  November,  commenced  his  buildings.  On  the  2nd  of  December 
legal  proceedings  were  authorized  by  the  Works  Committee  against  him  for  carrying 
into  execution  and  commencing  the  buildings  referred  to  in  the  plan  furnished  by  him 
before  such  plan  was  approved  by  the  Board,  and  these  proceedings  were,  on  the  29th 
December,  1864,  confirmed  by  the  Local  Board. 

The  appellant  contended  that  he  had  received  such  approval :  that  the  101st 
section  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  must  be  read  in  connection 
with  and  as  if  it  were  part  of  the  53rd  section  of  the  Public  Health  Act,  1848,  and 
that  the  53rd  section  of  the  Public  Health  Act,  1848,  has  been  expressly  repealed  by 
the  34th  section  of  the  Local  Government  Act,  1858,  which,  in  lieu  of  the  procedure 
under  such  repealed  section,  provides  that  the  Local  Board  may  make  bye  laws  to 
meet  the  objects  of  such  repealed  sections :  that  the  Local  Board  have  actually  made 
such  bye  lawa:  that  a  copy  of  such  bye  laws  was  delivered  to  the  appellant  by  or  by 
the  authority  of  the  Local  Board  in  order  to  guide  him  in  reference  to  the  buildings 
referred  to  in  the  plans  deposited  by  him,  and  that  by  No.  6  of  such  bye  laws  the 
Local  Board  must,  within  a  certain  period  (which  has  long  since  elapsed  without  their 
doing  so),  either  approve  the  plan  or  section  deposited  or  alter  the  same  as  they  think 
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necessary  for  the  purpose  of  the  Public  Health  Act,  1848,  and  the  statutes  [925] 
incorporated  therewith ;  and  that  any  plan  or  section  which  is  not  altered  during  that 
period  must  be  considered  as  approved  by  the  Local  Board  :  that  the  Local  Board  did 
not  make  any  such  alteration,  and,  the  period  of  fourteen  days  named  in  the  bye  law 
(No.  6)  having  long  since  elapsed,  that  the  appellant  was  justified  in  believing  that 
his  plans  were  approved. 

The  respondents  contended  that  the  34th  section  of  the  Local  Government  Act, 
1858,  did  not,  by  repealing  the  53rd  section  of  the  Public  Health  Act,  at  all  affect 
the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854  :  that  by  sect.  4 
of  the  Kingston  upon  Hull  Improvement  Act,  1854,  the  provisions  of  the  53rd  section 
of  the  Public  Health  Act,  1 848,  are  "  incorporated  with  "  and  to  be  read  as  part  of 
the  said  Kingston  upon  Hull  Act ;  that  powers  identical  with  those  contained  in  the 
53rd  section  of  the  Public  Health  Act,  1848,  being  thus  embodied  in  the  said  Kingston 
upon  Hull  Act,  are  reserved  to  the  Local  Board,  notwithstanding  the  repeal  of  the 
53rd  section  of  the  Public  Health  Act,  1848,  and  the  power  to  make  bye  laws  in  the 
34th  section  of  the  Local  Government  Act,  1858,  being  only  given  in  lieu  of  the 
powers  contained  in  the  repealed  53rd  section  of  the  Public  Health  Act,  1848,  and 
not  in  cases  where  recourse  may  still  be  had  to  the  exercise  of  powers  in  a  local  Act 
identical  with  those  of  the  53rd  section  of  the  Public  Health  Act,  1848,  it  may  be 
doubted  whether  the  bye  laws  relied  upon  by  the  appellant  were  made  under  due 
authority :  but  that,  if  the  bye  laws  are  operative,  it  still  would  not  be  obligatory  on 
the  Local  Board  to  act  under  such  bye  laws  on  all  occasions  and  exclusively  :  but  that 
the  Local  Board  would  even  under  such  circumstances  have  the  option  of  proceeding 
either  under  the  bye  laws  or  the  101st  section  of  the  said  Kingston  upon  Hull  Act, 
for  (independently  of  other  [926]  reasons)  by  "The  Local  Government  Act  (1858) 
Amendment  Act,  1861,"  sect.  29,  it  is  provided  that  whenever  the  general  Acts  (and 
the  Local  Government  Act,  1858,  is  therein  stated  to  be  one  of  such  general  Acts) 
and  a  local  Act  contain  provisions  for  effecting  the  same  or  a  similar  object,  but  in 
different  modes,  the  Local  Board  of  Health  may  proceed  under  the  general  Acts  or 
the  local  Act. 

Bye  laws  were,  in  the  year  1860,  in  fact  made  by  the  Local  Board,  and  confirmed 
by  the  Secretary  of  State,  under  the  power  contained  in  the  34th  section  of  the  Local 
Government  Act,  1858  ;  but  the  magistrate  did  not  find  that  any  buildings  had  been 
authorized  by  the  Board  to  be  made  in  accordance  therewith  within  a  considerable 
period  then  last  past. 

A  party  who  called  on  behalf  of  the  appellant  at  the  surveyor's  office  prior  to  the 
commencement  by  the  appellant  of  the  buildings  in  Villa  Place,  received  from  a  clerk 
at  such  office  a  paper  copy  of  the  bye  laws,  but  was  expressly  told  that  such  bye  laws 
were  not  the  "regulations  of  the  Board,"  which  must  guide  the  appellant  in  his 
buildings  ;  and  the  magistrate  found  that  such  copy  of  the  bye  laws  was  not  furnished 
to  the  appellant  by  or  by  the  authority  of  the  Local  Board. 

The  printed  regulations  of  the  Board  as  to  buildings  are  entirely  distinct  from  the 
bye  laws.  It  was  stated  by  the  appellant,  on  the  particulars  delivered  by  him  to  the 
Board  when  he  deposited  his  plan,  that  the  printed  regulations  of  the  Board  as  to 
buildings  had  been  delivered  to  J.  P.  Marshall,  who  was  the  agent  of  the  appellant. 
The  said  regulations  are  in  accordance  with  the  provisions  of  the  Kingston  upon  Hull 
Improvement  Act,  .1854,  sect.  101,  and  not  in  accordance  with  No.  6  of  the  bye  laws. 
The  Local  Board  proceeded  in  this  case  solely  in  pursuance  of  the  101st  section  of 
the  Kingston  upon  Hull  Improvement  [927]  Act,  1854,  and  did  not  act  nor  ever  had 
any  intention  of  acting  under  the  bye  laws.  The  appellant  was  fully  aware  when  he 
commenced  his  buildings  that  the  plan  deposited  by  him  was  objected  to  by  the  Local 
Board  and  had  not  received  its  approval,  because  it  did  not  shew  that  there  would  be 
a  back  yard  or  other  vacant  ground  or  area  behind  each  building,  such  area  being 
alleged  by  the  Local  Board  to  be  necessary  under  the  99th  section  of  the  Kingston 
upon  Hull  Improvement  Act,  1854.  The  magistrate  found  that  there  was  no  evidence 
indicating  that  the  appellant  believed  at  the  time  he  commenced  his  buildings  that 
the  course  to  be  pursued  by  him  as  to  the  depositing  and  approval  of  his  plans  was 
regulated  bj^  the  bye  laws. 

In  reference  to  the  off'ence  charged  under  the  99th  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  the  magistrate  found  that  the  appellant's  buildings 
have  no  back  yards  or  back  vacant  ground  or  back  area  of  any  kind,  but  that  there 
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is  a  vacant  space  at  the  side  of  each  house  1 6  feet  by  8  feet,  the  depth  of  the  houses 
being  16  feet,  and  that  such  open  area  is  covered  by  buildings  to  the  extent  of  40 
feet,  such  buildings  not  exceeding  nine  feet  in  height.  The  appellant  had  left  the 
full  open  space  named  in  the  Kingston  upon  Hull  Improvement  Act  at  the  side  of 
each  house,  but  had  left  no  space  at  the  back.  The  Local  Board  contended  such 
open  space  must  of  necessity  be  at  the  back  to  ensure  a  compliance  with  the  law.  This 
the  appellant  denied,  and  further  contended  as  to  the  plan  that,  the  objection  named 
or  referred  to  in  the  notices  of  the  22nd  October  and  19th  November,  1864,  not  being 
tenable  in  point  of  law,  he  had  a  right  to  treat  it  as  a  nullity.  The  magistrate  found 
the  appellant  guilty  of  having  committed  an  offence  under  the  101st  section  of  the 
Kingston  upon  Hull  Improvement  Act,  1854,  by  attempting  to  carry  his  plan  into 
execution  and  commencing  his  buildings  [928]  before  his  plan  was  approved  by  the 
Local  Board.  As  to  the  offence  charged  under  the  99th  section,  the  magistrate  was 
not  satisfied  that  the  appellant  had  not  complied  with  the  literal  requirements  of  the 
Act,  and  therefore  found  him  not  guilty  on  that  charge. 

The  questions  for  the  opinion  of  the  Court  were  : — 

First.  Whether  upon  the  above  statement  of  facts  the  magistrate  came  to  a 
right  decision  as  to  the  construction  of  the  99th  section  of  the  Kingston  upon  Hull 
Improvement  Act,  1854. 

Second.  Whether  upon  the  above  statement  of  facts  the  magistrate  (whether  right 
or  not  as  to  the  construction  of  the  99th  section)  was  right  in  his  decision  that  in 
point  of  law  the  plan  of  the  appellant  was  not  approved  by  the  Board,  and  that  the 
appellant  might  be  legally  convicted  under  the  lOlst  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  for  commencing  his  buildings  before  his  plan  had  received 
the  Board's  approval. 

Mellish  (Philbrick  with  him),  for  the  respondents  (June  6).  The  appellant  has 
been  convicted  under  the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act, 
1854  (17  &  18  Vict.  c.  ci.(a)i).  Under  that  section  the  appellant  submitted  to  the 
respondents  a  plan  of  certain  buildings  for  approval.  The  conviction  is  for  commencing 
to  build  before  that  plan  was  approved.  The  4th  section  of  the  [929]  Kingston  upon 
Hull  Improvement  Act,  1854,  incorporated  (so  far  as  they  were  not  inconsistent  with 
it)  several  provisions  of  the  11  &  12  Vict.  c.  63,  and,  among  others,  sect.  53.  The 
11  &  12  Vict.  c.  63,  s.  53,(a)2  imposed  on  builders  certain  obligations  before  com- 

(ay  Section  101  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  enacts : 
"That  in  addition  to  the  particulars  required  to  be  stated  for  the  approval  of  the 
Local  Board  by  the  53rd  section  of  the  'Public  Health  Act,  1848,' there  shall  be 
furnished  to  such  Board,  by  the  person  intending  to  build  or  rebuild  any  house  or 
construct  any  building,  a  correct  plan  or  plans  of  the  proposed  building,  drawn  to  a 
scale  of  not  less  than  one  inch  to  every  eight  feet  of  the  work,  shewing  the  particulars 
required  by  the  said  Act  and  this  Act,  and  which  plan  shall  not  be  carried  into 
execution,  nor  the  building  commenced,  until  the  same  plan  shall  have  been  approved 
by  the  Local  Board." 

(a)2  The  11  &  12  Vict.  c.  63  (the  Public  Health  Act,  1848),  s.  53,  enacts:  "That 
fourteen  days  at  the  least  before  beginning  to  dig  or  lay  out  the  foundations  of  or  for 
any  new  house,  or  to  rebuild  any  house  pulled  down  to  the  extent  aforesaid,  the  person 
intending  so  to  build  or  rebuild  shall  give  to  the  Local  Board  of  Health  written  notice 
thereof,  together  with  the  level  or  intended  level  of  the  cellars  or  lowest  floor,  and 
the  situation  and  construction  of  the  privies  and  cesspools  so  to  be  built,  constructed, 
or  used  in  connexion  with  such  house ;  and  it  shall  not  be  lawful  to  begin  to  build 
or  rebuild  any  such  house,  or  to  build  or  construct  any  such  privy  or  cesspool,  until  the 
particulars  so  required  to  be  stated  have  been  approved  by  the  said  Local  Board  ;  and  in 
default  of  such  notice,  or  if  any  such  house,  privy  or  cesspool  be  built,  rebuilt,  or  con- 
structed as  aforesaid  without  such  approval,  or  in  any  respect  contrary  to  the  provisions 
of  this  Act,  the  offender  shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds  ;  and  the 
said  Local  Board  may,  if  they  shall  think  fit,  cause  such  house,  privy,  or  cesspool,  to  be 
altered,  pulled  down,  or  otherwise  dealt  with  as  the  case  may  require,  and  the  expenses 
incurred  by  them  in  so  doing  shall  be  repaid  by  the  offender,  and  be  recoverable  from 
him  in  the  summary  manner  hereinafter  provided ;  provided  always  that  if  the  said 
Local  Board  fail  to  signify  their  approval,  or  disapprove  of  the  said  particulars  for 
the  space  of  fourteen  days  after  receiving  such  notice,  it  shall  be  lawful  to  proceed 

Ex.  Div.  XV.— 26 
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mencing  to  build,  and  the  101st  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854,  imposed  on  builders  within  the  borough  of  Kingston  upon  Hull  certain 
additional  obligations.  But  by  the  21  &  22  Vict.  c.  98,  s.  34,(i)  the  11  &  12  Vict. 
c.  63,  s.  53,  was  repealed.  If  the  argument  on  the  other  side  be  that  by  the  repeal 
of  the  11  &  12  Vict.  c.  63,  s.  53,  sect.  101  of  the  Kingston  upon  Hull  Improvement 
Act,  1854,  has  been  also  incidentally  repealed,  that  argument  is  [930]  without  founda- 
tion. In  the  first  place,  notwithstanding  the  repeal  of  the  11  &  12  Vict.  c.  63,  s.  53,  it 
is  doubtful  whether  that  section,  by  being  incorporated  with  the  Kingston  upon  Hull 
Improvement  Act,  1854,  is  not  preserved  in  force  within  the  borough  of  Kingston 
upon  Hull  as  if  it  had  been  expressly  repeated  in  that  Act.  But  whether  that  be 
so  or  not,  the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854, 
cannot  be  incidentally  repealed,  since  that  section  expressly  states  that  the  plan  which 
it  requires  to  be  furnished  is  in  addition  to  the  particulars  required  by  the  53rd 
section  of  the  11  &  12  Vict.  c.  63.  Next,  the  appellant  may  contend  that  the  respon- 
dents' disapproval  of  his  plan  cannot  subject  him  to  a  penalty,  unless  the  ground 
upon  which  it  proceeded  was  valid  in  law.  The  ground  on  which  the  respondents 
did  in  fact  disapprove  was  that,  in  their  view,  the  particulars  shewn  by  the  plan  were 
not,  as  is  required  by  sect.  101  of  the  Kingston  upon  Hull  Improvement  Act,  1854, 
in  conformity  with  the  provisions  of  the  99th  section.  Whether  they  were  really 
in  conformity  with  the  99th  section  depends  on  what  the  true  construction  of  that 
section  is. (a)  But  the  answer  to  the  [931]  appellant's  contention  is  twofold.  First, 
if  the  respondents'  construction  of  the  99th  section  was  erroneous,  and  their  disapproval 
based  on  insufficient  grounds,  the  appellant's  remedy  was,  not  to  proceed  to  build  in 
defiance  of  the  101st  section,  but  to  compel  the  respondents  to  approve  his  plan  by 
mandamus.  Secondly,  on  the  true  construction  of  the  99th  section,  the  grounds  on 
which  the  respondents'  disapproval  proceeded  were  correct.  The  appellant's  plan 
shewed  a  vacant  space  at  the  side  of  his  buildings,  not  at  the  back.  Sect.  99  is 
imperative  that  if  the  house  be  not  a  corner  house  (which  this  was  not)  there  must  in 
all  cases  be  a  vacant  space  at  the  back  of  the  house.  The  provision  that  the  "  back 
yard  or  vacant  ground  "  is  to  extend  "  from  the  main  building  for  the  whole  length 
of  such  building "  renders  this  apparent.  Moreover,  the  language  of  sects.  97  (see 
sect.  97,  post,  p.  947)  and  99  shews  that  the  object  of  the  legislature  was  to  secure  a 
free  circulation  of  air  along  the  whole  front  and  back  of  the  buildings  of  which  the 
street  is  composed.  Lastly,  the  appellant  may  rely  on  the  respondents'  bye  laws,  and 
contend  that,  his  plan  not  having  been  altered  by  the  respondents  within  fourteen 
days,  must,  under  the  6th  bye  law,  be  taken  to  have  been  approved.  Now,  in  the 
first  place,  the  plan  could  not  have  been  altered  so  as  to  shew  a  vacant  space  at  the 
back,  since  the  land  at  the  back  was  built  over,  and  was  not  the  appellant's.  But, 
secondly,  the  bye  laws  (see  Bye  Laws,  post,  p.  938)  have  no  operation.  The  Act 
containing  the  power  under  which  they  were  framed  is  the  21  &  22  Vict.  e.  98.  The 
34th  section  of  that  Act  (see  sect.  34,  post,  p.  937),  after  repealing  the  11  &  12 
Vict.  c.  63,  s.  54,  empowers  Local  Boards  in  lieu  thereof  to  frame  bye  laws ;  and 
under  that  power  the  bye  laws  were  made.  Whether  the  bye  laws  have  any  opera- 
tion or  not  does  not  indeed  matter,  since,  whatever  [932]  effect  they  may  have  on  the 

according  to  such  notice,  if  the  same  be  otherwise  in  accordance  with  the  provisions 
of  this  Act." 

(b)  The  Local  Government  Act,  1858. 

(a)  Section  99  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  enacts  :  "  That 
every  house  to  be  hereafter  rebuilt,  and  every  house  to  be  hereafter  built  at  the  corner 
of  any  street  or  place  shall  have  a  back  yard  or  back  area  thereto,  if  the  Local  Board 
shall  in  such  case  deem  it  right  that  any  such  back  yard  or  back  area  should  be  made, 
and  in  that  case  such  back  yard  or  back  area  shall  be  of  such  dimensions  as  the  Local 
Board  shall  determine,  and  every  house  to  be  hereafter  constructed  on  vacant  ground 
(not  being  situated  at  the  corner  of  a  street  or  place,  or  not  being  the  site  of  any 
other  house  erected  thereon  immediately  previous  to  such  construction)  shall  have 
a  back  yard  or  other  vacant  ground  and  area,  open  from  the  ground  upwards,  of  not 
less  than  eight  feet  extending  from  the  main  building  for  the  whole  length  of  such 
building,  provided  that  within  that  space  or  area  the  pantry,  coal-house,  and  privy, 
not  exceeding  nine  feet  in  height  and  not  covering  more  than  forty-eight  superficial 
feet  of  the  above  area,  may  be  there  constructed," 
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1 1  &  12  Vict.  c.  63,  they  cannot  override  the  specific  provisions  of  the  Kingston  upon 
Hull  Improvement  Act,  1854.  The  101st  section  of  that  Act  requires  a  plan  to  be 
furnished  for  the  express  purpose  of  shewing  that  the  builder  proposes  to  carry  out 
the  particulars  which  the  Act  requires.  Sects.  97,  98  and  99  indicate  some  of  these* 
particulars,  and  those  sections  are  nowhere  repealed.  Thirdly,  the  24  &  25  Vict.  c.  61, 
8.  29,  expressly  provides  (ay  that  where  the  general  Acts  and  a  local  Act  contain  pro- 
visions for  effecting  the  same  object  in  different  modes  Local  Boards  of  Health  may, 
at  their  election,  proceed  under  their  local  Act. 

T.  P.  Thompson,  for  the  appellant.  This  being  a  penal  enactment,  the  Court  will 
apply  the  rule  which  prevails  in  criminal  proceedings,  and  construe  it  with  strictness. 
And  first,  the  101st  section  of  the  Kingston  upon  Hull  Improve-[933]-ment  x\ct,  1854, 
is  not  now  in  force.  That  section  was  framed  to  supplement  the  provisions  of  the 
11  &  12  Vict.  c.  63,  s.  53,  incorporated  into  the  Kingston  upon  Hull  Act,  and  its 
operation  being  supplemental  to  those  provisions  ceased  when  they  were  repealed. 
It  is  true  that  the  101st  section  of  the  Kingston  upon  Hull  Act  requires  a  plan  to  be 
furnished  "in  addition  to"  the  particulars  required  by  the  53rd  section  of  the  11  &  12 
Vict.  c.  63,  but  those  words  do  not  conflict  with  the  appellant's  argument.  Suppose 
the  obligation  had  been  to  furnish  a  plan  "at  the  foot  of"  the  particulars;  the  obliga- 
tion to  furnish  particulars  ceasing,  the  obligation  to  furnish  a  plan  would  cease  along 
with  it.  Secondly,  assuming  the  101st  section  of  the  Kingston  upon  Hull  Act  to  be 
still  in  force,  the  respondents  did  not,  within  fourteen  days,  either  disapprove  or  alter 
the  plan.  If  they  did  neither,  under  their  6th  bye  law  they  must  be  taken  to  have 
approved  it.  It  has  been  said,  indeed,  that  they  had  not  the  means  of  altering  it. 
But  that  is  not  so.  The  plan  could  have  been  altered  by  simply  covering  with  a  piece 
of  paper  that  part  of  it  which  the  respondents  said  should  not  be  built  on.  Then  it 
is  said  that  within  fourteen  days  the  respondents  disapproved  the  plan.  But  all  that 
they  did  within  that  period  was  to  confirm  the  course  taken  by  the  Works  Committee 
in  referring  the  plan  to  a  sub-committee.  [Martin,  B.  Within  fourteen  days  the 
plan  was  disapproved  by  the  Works  Committee,  and  that  the  respondents  confirmed. 
The  matter  was,  indeed,  further  referred  to  a  sub-committee,  who  afterwards  concurred 
in  the  disapproval]  If  the  respondents  disapproved,  the  appellant  had  no  sufficient 
notice  of  their  disapproval.  The  letters  sent  to  him  by  their  surveyor  were  not  shewn 
to  have  been  duly  authorized  by  the  respondents.  Another  contention|of  the  respon- 
dents is  that  their  bye  laws  are  invalid.  But  the  [934]  answer  to  that  is  that  if  they 
did  not  choose  to  rescind  their  bye  laws,  as  they  had  the  power  to  do,  they  are  pre- 
cluded from  setting  up  their  invalidity  to  convict  one  who  has  acted  on  them.  Lastly, 
even  assuming  the  Act  of  Parliament  to  have  been  violated,  the  penalty  clause  ia 
inapplicable.  The  clause  relied  on  is  the  103rd  section  of  the  Kingston  upon  Hull 
Improvement  Act,  1854.(a)^    That  section,  no  doubt,  uses  the  word  "building"  which 

(ay  The  24  &  25  Vict.  c.  61,  s.  29,  after  reciting  that  doubts  exist  whether  Local 
Boards  of  Health,  constituted  under  or  by  virtue  of  local  Acts,  are  affected  by  the 
provisions  of  "The  Local  Government  Act,  1858,"  or  by  the  provisions  of  "The 
Nuisances  Kemoval  Act  for  England,  1855,"  and  "The  Diseases  Prevention  Act, 
1855,"  and  it  is  desirable  to  remove  such  doubts,  enacts:  "That  all  the  provisions  of 
'The  Local  Government  Act,  1858,'  as  amended  by  this  Act,  and  of  'The  Nuisances 
Removal  Act  for  England,  1855,' and  'The  Diseases  Prevention  Act,  1855,' as  amended 
by  the  'Act  to  amend  the  Acts  for  the  Removal  of  Nuisances  and  Prevention  of 
Diseases,'  which  Acts  are  hereinafter  designated  the  '  General  Acts,'  shall  extend  and 
apply  to  all  Local  Boards  of  Health  constituted  under  or  by  virtue  of  local  Acts,  with 
and  subject  to  the  two  following  qualifications  (that  is  to  say) : — 

"(1)  Provisions  of  the  general  Acts  opposed  to  or  restrictive  of  the  provisions 
(whether  adopted  or  original)  of  any  such  local  Act,  shall  be  of  no  force  in  the  district 
for  which  the  local  Act  was  passed  : 

"  (2)  Wherever  the  general  Acts  and  a  local  Act  contain  provision  for  effecting 
the  same  or  a  similar  object,  but  in  different  modes,  the  Local  Board  of  Health  may 
proceed  under  the  general  Acts  or  the  local  Act." 

(a)2  Section  103  enacts  :  "  That  if  any  sewer,  drain,  privy,  cesspool,  ashpit,  building, 
or  other  work  be  made  or  suffered  to  continue  contrary  to  any  of  the  provisions  of  this 
Act,  or  if  any  person  without  the  consent  of  the  Local  Board  make,  rebuild,  clear  out, 
unstop,  or  in  any  wise  alter  any  sewer,  drain,  privy,  cedspool,  ashpit,  building,  or  other 
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is  large  enough  to  include  a  dwelling-house,  but,  in  accordance  with  settled  rules  of  con- 
struction, the  meaning  of  that  word  must  be  restricted  to  the  same  description  of  build- 
ing as  the  class  which  are  previously  enumerated,  viz.,  "  any  sewer,  privy,  cesspool, 
ashpit."  The  general  rule  of  construction  is  laid  down  in  Dwarris  on  Statutes,  2nd  ed., 
p.  64  :  "  Where  particular  words  are  followed  by  general  ones,  the  latter  are  to  be  held 
as  applying  to  persons  and  things  of  the  same  kind  with  those  that  precede."  Thus, 
in  Whitmwe  v.  Bedfmd  (5  M.  &  Gr.  9)  Tindal,  C.  J.,  and  Maule,  J.,  were  both  of  opinion 
that  a  bridge,  or  a  drain  made  for  an  agricultural  purpose  was  not  a  building  within  the 
[935]  2  Wm.  4,  c.  45,  s.  27,  which  confers  the  right  of  voting  in  boroughs  on  the 
occupier  of  "any  house,  warehouse,  counting-house,  shop,  or  other  building,"  of  the 
value  therein  specified.  And  in  Powell  v.  Farmer  (18  C.  B.  N.  S.  168)  the  Court  of 
Common  Pleas  doubted  whether  a  pigsty  was  such  a  building.  So  also,  in  the 
29  Car.  2,  c.  7,  s.  1,  the  word  "person"  is  confined  to  a  person  ejusdem  generis  with 
the  class  previously  enumerated ;  Sandiman  v.  Breach  (7  B.  &  C.  96),  And  in  the 
32  Geo.  3,  c.  69,  s.  37,  the  signification  of  the  word  "tenement  "is  similarly  restricted  : 
Bex  V.  The  Manchester  and  Salford  Water  Works  Company  (1  B.  &  C.  630),  Bex  v.  Mosley 
(2  B.  &  C.  226).  [Channell,  B.  Suppose  a  house  was  built  with  more  than  one  story 
in  the  roof  contrary  to  the  102nd  section, (e)  would  that  not  be  a  building  made 
contrary  to  the  Act  within  the  103rd  section  T]  That  would  be  a  building,  but  not 
a  building  within  the  103rd  section.  [Martin,  B.  The  reason  why  the  word  building 
occurs  where  it  does  in  the  103rd  section  is,  that  the  87th  section  and  those  which 
follow  it  up  to  the  96th  deal  with  sewers,  drains,  privies,  cesspools,  and  ashpits,  and 
then  the  96th  and  following  sections  deal  with  buildings.  It  seems  to  me  that  the 
103rd  section  applies  to  all  the  previous  sections  from  the  87th  to  the  102nd  inclusive.] 
That  cannot  be  so,  for  sect.  97  (post,  p.  947)  clearly  creates  an  obligation  for  which  no 
penalty  is  provided  by  the  103rd  section.  [Channell,  B.  The  words  of  the  103rd 
section  may  be  large  enough  to  apply  to  the  present  case,  even  assuming  they  do  not 
include  an  offence  against  the  97th  section.]  The  Legislature  must  be  presumed  to 
have  been  acquainted  with  the  ordinary  rule  of  construction,  by  which  the  effect 
[936]  of  general  words  when  they  follow  particular  .words  is  held  to  be  restricted. 
Again,  the  off'ence  under  the  lOlst  section  of  commencing  to  build  before  approval  is 
complete  when  the  work  is  commenced ;  but  that  is  not  the  making  a  building  or 
other  work  within  the  103rd  section,  which  signifies  the  completion  of  it.  He  then 
discussed  the  99th  section,  contending  that  the  second  branch  of  it  was  satisfied  by 
a  sufficient  vacant  space  being  left  at  the  side  of  the  building,  and  that  it  need  not 
be  at  the  back.  Brown  v.  Ths  Local  Board  of  Health  of  Holyhead  (1  H.  &  C.  601)  was 
also  referred  to. 

The  Court  (&)  then  intimated  that  they  would  pronounce  judgment  after  they  had 
heard  the  argument  in  the  second  case  (reported,  post,  p.  945). 

Martin,  B.  (without  calling  upon  Mellish  to  reply),  now  (c)  said, — In  this  case 
which  was  argued  before  my  brother  Channell  and  myself,  we  are  of  opinion  that  the 
magistrate  was  right,  and  that  the  conviction  should  be  affirmed.  The  appellant  was 
charged  by  the  information  with  the  offence  of  commencing  to  build  before  a  plan  of 
his  building  which  he  had  submitted  to  the  Local  Board  of  Health  for  the  borough 
of  Kingston  upon  Hull  had  been  approved  of  by  that  Board.  The  enactment  which 
requires  this  plan  to  be  furnished  is  the  101st  section  of  the  Kingston  upon  Hull 

work,  which  has  been  ordered  by  them  not  to  be  so  made,  or,  as  the  case  may  be,  to 
be  demolished,  stopped  up,  or  amended,  every  person  so  offending  shall,  for  every  such 
off'ence,  forfeit  a  sum  not  exceeding  five  pounds ;  and  for  every  day  after  the  first 
during  which  the  offence  continues  a  sum  not  exceeding  ten  shillings ;  and  the  Local 
Board  may  make  such  amendment  or  alteration  of  any  such  sewer,  drain,  piivy, 
cesspool,  ashpit,  building,  or  other  work,  as  they  think  fit ;  and  the  expense  attending 
any  such  amendment  or  alteration  shall  be  paid  to  them  by  the  person  by  whom  such 
sewer,  drain,  privy,  cesspool,  ashpit,  building,  or  other  work  was  improperly  con- 
structed, rebuilt,  or  altered,  and  shall  be  recoverable  from  him  as  damages." 

{e)  Sect.  102  enacts :  "That  there  shall  not  be  more  than  one  story  in  any  part  of 
the  roof  of  any  house  hereafter  built." 

(ft)  Martin,  B.,  and  Channell,  B. 

(c)  Judgment  in  this  case  was  pronounced  at  the  conclusion  of  the  argument  in 
the  second  case. 
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Improvement  Act,  1854,  but  in  order  to  understand  that  enactment  it  is  necessary  to 
refer  to  the  53rd  section  of  the  Public  Health  Act,  1848.  That  section  enacts,  "That 
fourteen  days  at  least  before  beginning  to  dig  or  lay  the  foundations  of  any  new 
house"  certain  notice  thereof  [937]  shall  be  given  to  the  Local  Board  of  Health, 
"together  with  the  level  or  intended  level  of  the  cellars  or  lowest  floor,  and  the 
situation  and  construction  of  the  privies  and  cesspools,  to  be  built,  constructed,  or 
used  in  connection  with  such  house."  Then  the  101st  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  enacts  that  "in  addition  to  the  particulars  required  to 
be  stated  for  the  approval  of  the  Local  Board  of  Health  by  the  53rd  section  of  the 
Public  Health  Act,  1848,  there  shall  be  furnished  to  such  Board  by  the  person  intend- 
ing to  build  or  rebuild  any  house  or  construct  any  building,  a  correct  plan  or  plans  of 
the  proposed  building"  drawn  to  a  certain  scale,  "  which  plan  shall  not  be  carried  into 
execution  nor  the  building  commenced  until  the  same  plan  shall  have  been  approved 
by  the  Local  Board."  By  the  34th  section  of  the  Local  Government  Act,  1858,(a)* 
the  53rd  section  of  the  Public  Health  Act,  1849,  is  repealed,  and  in  lieu  thereof  it  is 
enacted  as  follows  : — [His  Lordship  read  the  section. (a)»]  [938]  The  Local  Board  of 
Health  for  the  borough  of  Kingston  upon  Hull  acted  upon  the  power  contained  in 
that  section,  and  made  bye  laws,  which  were  approved  of  by  the  Secretary  of  State 
on  the  14th  of  August,  1860.  The  by^  laws  relate  to  the  giving  of  notices  and 
deposit  of  plans  by  persons  intending  to  lay  out  streets,  or  construct  buildings.  The 
5th  bye  law  directs  "  that  fourteen  days  at  least  before  beginning  to  dig  or  lay  out 
the  foundations  of  or  for  any  new  building,  the  person  intending  so  to  build  shall  give 
to  the  Local  Board  of  Health  written  notice  thereof,  together  with  a  plan  and  section 
of  the  intended  building,  shewing  the  structure  of  the  walls,  and  space  about  the 
building  for  securing  a  free  circulation  of  air,  and  the  proposed  arrangements  for 
ventilation,  together  with  the  intended  drainage  of  the  building,  and  the  water-closets, 
privies,  ashpits,  and  cesspools  in  connection  with  the  building."  The  6th  bye-law 
directs  that  "  during  that  period  of  fourteen  days  the  Local  Board  shall  either  approve 
that  plan  and  section,  or  alter  the  same  as  they  think  necessary  for  the  purposes  of 
the  Public  Health  Act,  1848,  and  the  statutes  incorporated  therewith;  and  any  plan 
or  section  which  is  not  altered  during  that  period  shall  be  considered  as  approved  by 
the  Board." 

On  the  21st  of  October,  1864,  the  appellant,  who  proposed  to  build  within  the 
borough  of  Kingston  upon  Hull,(tt)2  [939]  laid  before  the  Local  Board  of  Health  for 

{ay  The  21  &  22  Vict.  c.  98,  s.  34,  enacts:  "The  fifty-third  and  seventy-second 
sections  of  the  Public  Health  Act,  1848,  shall  be  repealed,  and  in  lieu  thereof  be  it 
enacted  as  follows: — 'Every  Local  Board  may  make  bye  laws  with  respect  to  the 
following  matters  (that  is  to  say) : — 

"'(1)  With  respect  to  the  level,  width  and  construction  of  new  streets,  and  the 
provisions  .for  the  sewerage  thereof. 

"  '  (2)  With  respect  to  the  structure  of  walls  of  new  buildings  for  securing  stability 
and  the  prevention  of  fires. 

" '  (3)  With  respect  to  the  sufficiency  of  the  space  about  buildings  to  secure  a  free 
circulation  of  air,  and  with  respect  to  the  ventilation  of  buildings. 

" '  (4)  With  respect  to  the  drainage  of  buildings  to  water-closets,  privies,  ashpits 
and  cesspools,  in  connexion  with  buildings,  and  to  the  closing  of  buildings  or  parts 
of  buildings  unfit  for  human  habitation,  and  to  prohibition  of  their  use  for  such 
habitation. 

" '  And  they  may  further  provide  for  the  observance  of  the  same  by  enacting  therein 
such  provisions  as  they  think  necessary  as  to  the  giving  of  notices,  as  to  the  deposit 
of  plans  and  sections  by  persons  intending  to  lay  out  streets  or  to  construct  buildings, 
as  to  inspection  by  the  Local  Board,  ayd  as  to  the  power  of  the  Local  Board  to 
remove,  alter,  or  pull  down  any  work  begun  or  done  in  contravention  of  such  bye 
laws  :  provided  always,  that  no  such  bye  law  shall  affect  any  building  erected  before 
the  date  of  the  constitution  of  the  district." 

(a)2  The  2nd  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  enacts : 
"  That  this  Act  may  be  put  in  force  for  all  the  purposes  thereof  within  the  borough 
of  Kingston  upon  Hull,  &c."  And  the  5th  section  of  the  same  Act  enacts:  "That 
the  mayor,  aldermen  and  burgesses  of  the  borough  of  Kingston  upon  Hull  shall,  by 
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that  borough  a  plan  of  four  proposed  houses,  each  having  a  sufficient  open  space  at 
the  side  to  constitute  a  compliance  with  the  99th  section  of  that  Act,  provided  that 
section  is  not  imperative  that  such  space  shall  be  at  the  back.  On  the  22nd  of 
October,  1864,  the  surveyor  of  the  Local  Board  of  Health  wrote  to  the  appellant  the 
following  letter,  dated  from  his  surveyor's  office :  "  Sir, — I  beg  to  inform  you  that 
your  plan  for  the  erection  of  four  houses  in  Villa  Place  was  presented  to  the  Works 
Committee  yesterday,  and  it  appearing  there  would  be  no  open  space  of  eight  feet 
behind  such  houses,  it  was  resolved,  '  That  such  plan  be  not  approved  of,  but  referred 
to  the  Streets  and  Lighting  Sub-committee.'"  The  case  finds  that  on  the  27th  of 
October,  1864,  consequently  within  the  fourteen  days  prescribed  by  the  6th  bye  law — 
these  proceedings  of  the  Works  Committee  were  confirmed  by  the  Local  Board :  and 
after  the  fourteen  days  had  expired  their  decision  was  also  approved  by  the  sub- 
committee, to  whom  the  further  consideration  had  been  referred.  The  appellant, 
notwithstanding  the  communication  made  to  him  that  his  plan  was  disapproved, 
proceeded  to  build.  The  question  is,  whether,  in  so  doing,  he  has  committed  an 
offence  within  the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854. 
And  we  think  he  has. 

The  first  point  made  for  the  appellant  was  that,  the  53rd  section  of  the  Public 
Health  Act,  1848,  being  repealed,  the  101st  section  of  the  Kingston  upon  Hull  Improve- 
ment Act,  1854,  has  no  longer  any  operation.  But  to  this  argument  we  cannot  accede. 
For  the  section  expressly  states  that  "  in  addition  to  the  particulars  required  to  be 
stated  for  the  approval  of  the  Local  Board  by  the  53rd  section  of  the  Public  Health 
Act,  1848,  there  shall  be  furnished"  other  particulars,  which  the  section  proceeds  to 
specify.  That  is,  in  our  opinion,  an  absolute  enactment,  which  the  [940]  repeal  of 
the  53rd  section  of  the  Public  Health  Act,  1848,  can  in  no  wise  affect. 

Further,  it  was  argued  for  the  appellant  that  the  bye  laws  which  were  made  under 
the  34th  section  of  the  Local  Government  Act,  1858,  in  lieu  of  the  53rd  section  of  the 
Public  Health  Act,  1848,  have  not  been  complied  with  by  the  respondents.  Sub- 
stantially, I  think  they  have  been  complied  with.  It  is  possible  that,  if  the  respon- 
dents could  have  altered  the  plan  so  as  to  have  shewn  an  open  space  at  the  back  of 
the  buildings,  that  ought  to  have  been  done.  But  the  appellant  had  no  means  of 
giving  such  a  space ;  (a)  and  consequently  I  think  the  respondents  have  substantially 
complied  with  the  bye  laws  by  stating  within  the  fourteen  days  that  they  disapproved 
of  the  plan,  and  would  insist  on  the  open  space  being  at  the  back,  and  not  at  the  side. 

Mr.  Thompson  argued,  and  to  some  extent  appears  to  have  satisfied  the  magistrate, 
that  the  99th  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  does  not 
enact  that  the  open  space  shall  be  at  the  back.  Certainly  the  introduction  of  the 
words  "  other  vacant  ground  and  area  "  is  unfortunate,  since  it  is  most  desirable  that 
an  enactment  of  this  character  should  be  expressed  in  the  clearest  terms.  But,  con- 
struing the  enactment  as  in  my  opinion  it  ought  to  be  construed,  viz.  with  the  view 
of  ascertaining  what  the  real  intention  of  the  Legislature  was,  I  think  that  it  does 
require  the  open  space  to  be  at  the  back.  The  space  is  to  extend  "  from  the  main 
building  for  the  whole  length  of  such  building."  And,  coupling  that  with  the  language 
of  the  97th  section  (see  post,  p.  947),  I  think  the  legislature  [941]  intended  that  there 
should  be  an  open  space  of  twenty  feet  in  front  and  eight  feet  at  the  back,  so  as  to 
secure  a  thorough  ventilation  for  the  use  of  the  inhabitants  of  houses  of  that  descrip- 
tion. It  is  not  necessary,  however,  to  decide  absolutely  as  to  the  true  construction 
of  the  99th  section,  since  the  offence  against  the  101st  section  is  clear,  and  to  that 
the  penalty  clause  applies.  The  buildings  of  the  appellant  being  made  contrary  to 
the  provision  in  the  101st  section  that  before  commencement  the  plan  of  them  should 
be  approved  by  the  Local  Board,  were,  in  the  language  of  the  penalty  clause  (sect.  103, 
ante,  p.  934,)  buildings  made  contrary  to  a  provision  of  the  Act.  A  jurisdiction  being 
conferred  on  the  Local  Board  by  the  101st  section  which  entitled  them  to  exercise 
their  judgment,  the  appellant  had  no  right  to  build  in  the  face  of  their  disapproval. 

the  council  of  the  borough,  be  within  and  for  the  borough,  and  as  from  the  7th  of 
August,  1851,  the  Local  Board  of  Health  under  the  Public  Health  Act,  1848,  and 
the  borough  shall  be  one  district  for  the  purposes  of  that  Act." 

(a)  From  a  model  produced  in  Court  it  appeared  that  at  the  back  of  the  buildings 
which  the  appellant  proposed  to  erect  there  was  a  warehouse  already  built  on  land 
which  was  not  the  appellant's  property. 
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If  the  view  on  which  the  Local  Board  acted  was  erroneous,  it  is  probable  that  by 
proceeding  in  the  Court  of  Queen's  Bench  the  appellant  could  have  compelled  the 
Local  Board  to  pursue  their  Act  of  Parliament.  But  what  he  did  he  had  clearly  no 
right  to  do,  viz.,  to  take  the  law  into  his  own  hands,  and  act  in  direct  defiance  of 
their  disapproval. 

As  regards  the  99th  section  I  own  that  I  should  not  easily  be  convinced  that 
Mr.  Mellish's  argument  was  ill-founded ;  but,  a  conclusive  judgment  on  that  point 
being  unnecessary,  I  think,  for  the  reasons  given,  that  the  conviction  should  be 
affirmed. 

Channell,  B.  I  agree  with  my  brother  Martin  that  this  conviction  should  be 
affirmed.  The  information  charges  that  the  appellant  being  the  person  intending  to 
build  certain  houses  which  the  information  describes,  furnished  to  the  Local  Board 
of  Health  a  correct  plan  of  such  proposed  buildings  as  required,  by  the  statute ;  but 
unlawfully  [942]  commenced  such  buildings  before  the  said  plan  was  approved  by  the 
Local  Board.  The  question  is,  whether,  on  the  facts  before  us,  the  appellant  is  guilty 
of  that  offence,  and  liable  to  the  penalty  which  the  magistrate  has  inflicted.  The 
penalty,  if  imposed  at  all,  is  imposed  by  the  103rd  section  of  the  Kingston  upon  Hull 
Improvement  Act,  1854.  And  I  will  presently  consider  whether  the  language  of  that 
section  is  sufficiently  comprehensive,  and  at  the  same  time  sufficiently  precise  to  hit 
the  offence  which  the  information  charges.  But,  first,  I  will  consider  the  offence 
itself ;  and  for  that  purpose  it  will  be  necessary  to  refer  to  the  101st  and  99th  sections. 

It  was  argued  for  the  appellant  that  the  machinery  which  the  101st  section  con- 
templates could  not  now  be  carried  out,  and  consequently  that  we  ought  to  dismiss 
that  section  from  our  consideration.  The  ground  on  which  we  were  asked  to  do  so 
was  that  the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854, 
provides  that,  in  addition  to  certain  particulars  required  by  the  5.3rd  section  of  the 
Public  Health  Act,  1848,  there  should  be  furnished  such  other  particulars  as  the 
Kingston  upon  Hull  Improvement  Act,  1854,  requires.  It  was  said  that,  by  the  Local 
Government  Act,  1858,  the  53rd  section  of  the  Public  Health  Act,  1848,  had  been 
repealed,  and  that  the  necessary  and  inevitable  consequence  was  to  render  nugatory 
the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  so  far  as  that 
Act  required  the  delivery  of  additional  particulars.  I  cannot  accede  to  that  argument. 
Doubt  may  indeed  exist  how  far  the  provisions  of  the  Public  Health  Act,  1848,  have 
been  repealed,  or  still  continue  operative  within  the  borough  of  Kingston  upon  Hull ; 
but  the  101st  section  of  the  Kingston  upon  Hull  Improvement  Act,  1854,  is,  I  think, 
clearly  in  force  ;  so  that,  if  the  plan  which  it  requires  was  not  approved  of  [943]  by 
the  Local  Board,  an  offence  was  committed  against  that  section. 

As  regards  the  99th  section,  if  it  were  necessary  to  express  a  decisive  opinion  I 
should  adopt  Mr.  Mellish's  argument,  that  the  section  points  to  an  open  space  at  the 
back  of  the  house,  and  not  at  the  side.  I  agree,  indeed,  with  Mr.  Thompson  that  the 
words  "  back  yard  "  must  be  read  as  if  they  were  connected  together,  and  then  the 
words  "  other  vacant  space  and  area,"  without  mention  of  their  being  also  at  the  back, 
give  rise  to  the  doubt  which  has  been  pressed  upon  us.  But  to  my  mind  the  words 
immediately  following,  viz.,  "  extending  from  the  main  building  for  the  whole  length 
of  such  building,"  to  a  great  extent  clear  up  that  difficulty.  Moreover,  Mr.  Mellish's 
construction  would  tend  to  carry  out  a  main  object  of  the  enactment,  which  contem- 
plates the  erection  of  many  houses  adjoining  and  contiguous  to  one  another,  and 
fronting  what  may  be  termed  a  sti'eet.  Clauses  of  the  enactment  were  referred  to  in 
the  argument  which  throw  light  upon  this  subject,  and  looking  also  at  them  I  think 
the  object  of  the  legislature  was  to  provide  for  a  yard  or  open  space  at  the  back  of  the 
house  and  not  at  the  side,  and  that  by  the  adoption  of  this  construction  that  object 
will  bo  best  attained. 

As  to  the  offence  against  the  101st  section,  which  is  the  offence  charged,  it  is,  in  my 
judgment,  established,  though  that  question  also  is  not  free  from  difficulty.  The 
matter  submitted  to  the  Local  Board  was  not  foreign  to  their  official  duties,  but  one 
which  they  had  a  right  to  consider,  and  to  express  their  opinion  upon.  I  think, 
therefore,  they  had  a  right  to  disapprove  of  the  plan.  Then  comes  the  question,  did 
they  in  fact  disapprove  of  it?  I  think  they  did.  There  is  no  necessity  to  repeat 
what  my  brother  Martin  has  said  on  this  subject,  or  to  [944]  particularize  the  facta 
stated  in  the  case;  but  in  my  judgment  there  was,  as  matter  of  fact,  a  notification 
from  the  Local  Board  to  the  appellant  that  the  plan  which  he  had  sent  in  for  their 
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consideration  was  not  approved.  It  was  argued,  applying  the  bye  laws,  that  the  plan 
must  be  taken  as  approved,  on  the  ground  that  it  was  not  disapproved  of  within 
fourteen  days.  But,  even  assuming  the  correctness  of  that  argument  I  think  there 
was  sufficient  evidence  that  within  fourteen  days  a  competent  body  of  competent 
authority  disapproved  of  the  plan.  The  matter  was,  indeed,  sent  for  consideration  to 
a  second  committee,  who  concurred  with  the  first ;  but  that  concurrence  cannot,  in 
my  judgment,  render  the  disapproval  which  the  first  committee  had  communicated  to 
the  appellant  other  than  a  disapproval  within  the  section. 

One  question  remains ;  whether,  supposing  the  offence  to  be  made  out,  there  is 
any  section  in  the  Act  of  Parliament  which  enables  a  magistrate  to  convict  summarily 
in  the  penalty  in  which  the  appellant  has  been  convicted.  The  103rd  section  (see 
ante,  p.  934)  mentions  the  word  "  building,"  and  on  that  the  respondents  rely.  I  am 
not,  however,  insensible  to  the  force  of  Mr.  Thompson's  argument  as  to  the  meaning 
which  that  word  would  ordinarily  receive  when  found  as  it  occurs  in  the  103rd  section. 
If  we  were  restricted  to  that  section  alone,  and  had  no  other  means  of  collecting  the 
meaning  of  the  word  "  building,"  I  should  feel  much  influenced  by  that  argument. 
But  while  I  admit  the  application  of  the  maxim  noscitur  a  sociis  to  words  of  this 
description,  I  feel  quite  at  liberty  to  look  at  the  earlier  sections  of  the  Act,  and  not  to 
limit  myself  to  that  interpretation  which  I  might  feel  bound  to  adopt  if  I  looked  only 
at  the  words  of  the  103rd  section.  I  think  that  sections  96,  97,  and  98,  entitle  us, 
without  infringing  the  ordinary  [945]  rule  of  construction,  to  give  the  word  "  build- 
ing "  a  larger  interpretation.  There  is  considerable  force  in  the  argument  that  the 
subjects  enumerated  in  the  103rd  section  have  been  previously  dealt  with  in  a  given 
order.  First,  sewers  and  drains ;  then  privies,  cesspools,  and  ashpits,  and  lastly 
buildings ;  buildings  having  an  especial  consideration,  and  being  dealt  with  in  the 
96th,  97th,  and  98th  sections.  I  think,  therefore,  the  word  "building"  ought  here 
to  receive  such  an  interpretation  as  will  support  the  information ;  and  I  come  to  this 
conclusion  with  the  more  satisfaction  from  the  belief  that,  without  infringing  any  well 
settled  rule  of  law,  we  are  carrying  out  that  which  I  cannot  doubt  was  the  intention 
and  policy  of  the  legislature  in  passing  the  Act. 

In  my  judgment  the  conviction  should  be  affirmed. 

Martin,  B.  Our  formal  answer  to  the  questions  submitted  is :  that  we  decline 
to  answer  the  first  question ;  that  upon  the  second  question  we  think  that  the 
magistrate  was  right,  and  that  in  point  of  law  the  appellant's  plan  was  not  approved 
of,  and  that  the  appellant  was  legally  convicted  under  the  101st  section. 

Conviction  affirmed. 

Same  v.  Same.     1865. 

At  a  Petty  Sessions  for  the  borough  of  Kingston  upon  Hull,  on  the  1 7th  day  of 
March,  1865,  an  information  was  preferred  by  the  respondents,  the  Local  Board  of 
Health  for  the  said  borough  against  Charles  Pearson,  the  appellant,  under  sect.  97 
of  the  17  &  18  Vict.  c.  ci.,  entitled  the  Kingston  upon  Hull  Improvement  Act,  1854, 
charging  that  he  [946]  the  said  Charles  Pearson  did,  on  the  9th  of  March,  1865,  at 
the  borough  of  Kingston  upon  Hull,  unlawfully  cause  to  be  used  as  a  dwelling  house 
a  certain  building  in  Villa  Place,  within  the  district  of  the  Local  Board  of  Health  for 
the  said  borough,  without  the  previous  consent  of  such  Board,  there  not  being,  or 
adjoining,  or  belonging  thereto,  or  occupied  therewith,  either  a  street  or  a  clear  open 
space  in  and  to  the  full  extent  of  the  front  thereof,  of  not  less  than  twenty  feet  in 
width,  and  upon  the  hearing  the  appellant  was  convicted  of  the  said  offence  and 
adjudged  to  forfeit  and  pay  the  sum  of  10s.  and  also  11.  Is.  6d.  for  costs. 

The  appellant  being  dissatisfied  with  such  determination,  the  magistrate,  pursuant 
to  the  20  &  21  Vict.  c.  43,  s.  2,  stated  a  case  for  the  opinion  of  this  Court  (so  far  as 
material)  as  follows : — 

At  the  hearing  of  the  above  information  on  the  application  of  the  appellant,  the 
whole  of  the  evidence  affecting  the  former  cases  was,  by  the  consent  of  the  respondent, 
agreed  to  be  taken  as  proved.  The  magistrate  expressed  at  the  time  an  opinion  that 
the  evidence  adduced  on  the  former  trials  in  reference  to  the  charges  under  the  101st 
and  99th  sections  could  not  affect  the  legal  liabilities  of  the  appellant  under  the  97th 
section  of  the  Hull  Improvement  Act,  as  the  plan  furnished  by  the  appellant  under 
the  101st  section  related  only  to  the  buildings  then  intended  to  be  erected,  and  in 
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nowise  affected  the  user  of  such  buildings  the  legal  provisions  as  to  which  are  contained 
in  the  97th  section  of  the  same  Act,  and,  moreover,  that  there  was  no  user  of  such 
buildings  until  long  after  he  had  heard  the  two  first  trials. 

If,  however,  the  Court  of  Exchequer  should  consider  such  a  course  desirable  or 
proper,  it  was  to  be  assumed  that  all  the  facts  found  by  the  magistrate  in  the  case 
submitted  to  the  Court  as  to  the  offence  under  the  lOlst  section  of  [947]  the  Hull 
Improvement  Act  were  also  found  as  facts  in  this  case. 

The  facts  found  by  the  magistrate  as  to  this  case  are  as  follows : — The  words  of 
the  97th  section  of  the  Hull  Improvement  Act  are  : — 

"  That  any  building  after  the  commencement  of  this  Act  built,  or  any  building 
after  the  commencement  of  this  Act  rebuilt,  except  on  the  site  of  a  building  used 
immediately  before  the  pulling  down  thereof  as  a  dwelling  house,  or  any  part  thereof 
respectively,  or  any  building  before  the  commencement  of  this  Act  built  and  not  then 
used  as  a  dwelling  house  or  any  part  thereof,  shall  not,  without  the  previous  consent 
of  the  Local  Board,  be  used  as  a  dwelling  house  except  only  during  such  time  as  there 
is  adjoining  or  belonging  thereto  or  occupied  therewith  a  street  or  a  clear  open  space 
in  and  to  the  full  extent  of  the  front  thereof,  and  of  not  less  than  twenty  feet  in  width." 

The  appellant  has  recently  built  four  dwelling  houses  in  '*  Villa  Place,"  not  on  the 
site  of  any  dwelling  house  previously  pulled  down. 

Legal  proceedings  have  recently  been  taken  by  the  Local  Board  of  Health  against 
the  appellant  for  commencing  such  four  houses  before  the  plan  of  such  houses  had 
received  the  approval  of  the  Local  Board. 

Subsequently  to  the  conviction  of  appellant  in  such  proceedings  he  completed  his 
houses,  and  has  since  caused  the  same  to  be  used  as  dwelling  houses  without  the 
previous  consent  of  the  Local  Board.  There  are  houses  in  Villa  Place  opposite  to  the 
four  houses  recently  erected  by  appellant,  and  such  opposite  houses  were  built  prior 
to  the  passing  of  17  &  18  Vict.  c.  ci.,  and  have  been  continuously  and  are  now  occupied 
by  different  tenants. 

(The  case  then  stated  facts  upon  which  the  magistrate  decided  that  there  was 
neither  a  street  nor  a  clear  open  [948]  space  adjoining  or  belonging  to  the  said  four 
houses,  or  occupied  therewith,  in  and  to  the  full  extent  of  the  front  thereof,  and  of 
not  less  than  twenty  feet  in  width,  the  only  space  in  front  thereof  (including  garden, 
flagging,  and  roadway)  being  only  seventeen  feet  from  appellant's  dwelling  houses  to 
the  opposite  dwelling  houses.) 

The  question  for  the  opinion  of  the  Court  is  :  (a) 

Whether  upon  the  above  statement  of  facts  the  magistrate  was  right  in  his  decision, 
that  in  point  of  law  an  offence  has  been  committed  by  the  appellant  by  causing  his 
house  to  be  used  without  the  previous  consent  of  the  Local  Board. 

If  the  Court  should  be  of  opinion  that  the  said  conviction  was  legally  and  properly 
made,  and  the  appellant  is  liable  as  aforesaid,  and  is  guilty,  then  the  said  conviction 
is  to  stand  ;  but  if  the  Court  should  be  of  opinion  otherwise,  then  the  said  information 
to  be  considered  to  have  been  dismissed  and  the  said  conviction  to  be  null  and  void. 

Mellish  (with  whom  was  Philbrick)  appeared  (June  9)  to  argue  for  the  Local  Board 
of  Health  ;  but  the  Court  (b)  called  on 

T.  P.  Thompson,  for  the  appellant.  In  this  case  the  appellant  has  been  convicted 
of  an  offence  under  the  97th  section  (ante,  p.  947)  of  the  Kingston  upon  Hull 
Improvement  Act,  1854,  for  causing  to  be  used  as  a  dwelling  house  a  building  [949] 
not  having  a  space  of  at  least  twenty  feet  width  in  front  of  it.  The  penalty  is  imposed 
under  the  103rd  section  (ante,  p.  934),  which  enacts,  that  if  any  "sewer,  drain,  privy, 
cesspool,  ash-pit,  building,  or  other  work,  be  made  or  suffered  to  continue,  contrary  to 
any  provisions  of  this  Act,"  the  person  so  offending  shall  be  liable  to  a  penalty  of  51., 
and  also  a  penalty  of  10s.  during  every  day  of  its  continuance.  First,  the  word 
•*  building "  in  that  section  does  not  mean  a  dwelling  house,  but  a  building  or  other 

(a)  The  case  also  stated  the  following  questions ;  but  by  consent  of  counsel  the 
Court  gave  no  opinion  upon  them  : — 

Whether,  upon  the  facts,  there  was  in  point  of  law,  adjoining  or  belonging  to  the 
said  four  houses,  or  occupied  therewith,  a  street  1 

Whether,  if  so,  it  is  necessary  that  such  street,  to  the  full  extent  of  the  front  of 
such  four  houses  should  be  of  not  less  than  twenty  feet  in  width  1 

(b)  Pollock,  C.  B.,  Martin,  B.,  Brarawell,  B.,  and  Channell,  B. 

Ex.  Div.  XV.— 26* 
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work,  ejusdem  generis  with  those  previously  mentioned.  [Pollock,  C.  B.  The  section 
begins  with  "any  sewer,  drain,  &c.,  &c.,"  and  then  says  "building  or  other  work" — not 
"building  or  other  hou.ses."]  Martin,  B.  The  87th  section  relates  to  sewers,  drains, 
privies,  cesspools,  and  ashpits ;  and  from  that  section  down  to  the  95th  there  are  pro- 
visions regulating  them.  Then,  in  the  96th,  there  are  regulations  as  to  buildings. 
The  97th  section  applies  to  buildings  made  after  the  passing  of  the  Act.  The  98th 
relates  to  buildings,  discriminating  between  such  as  are  dwelling  houses  and  such  as 
are  not.  The  language  of  the  103rd  section  overrides  all  the  sections  from  the  87th 
inclusive.]  If  the  legislature  had  intended  to  include  a  dwelling  house  in  the  103rd 
section,  they  would  have  put  that  word  first.  [Martin,  B.  The  legislature  begins 
by  dealing  with  sewers,  drains,  &c.,  then  deals  with  buildings ;  and  the  same  order  is 
preserved  in  the  penal  clause.]  The  legislature  may  have  intended  that  the  local 
magistrate  should  have  summary  jurisdiction  over  subordinate  works,  but  not  over 
buildings  such  as  dwelling  houses.  Secondly,  a  building  used  as  a  dwelling  house, 
contrary  to  the  provisions  of  the  97th  section,  is  not  a  building  "made  or  suffered  to 
continue,"  within  the  meaning  of  the  103rd  section.  The  meaning  of  that  section  is, 
if  any  building  shall  be  physically  made  by  adding  material  to  material  [950]  and 
when  made  suffered  to  continue.  The  using  a  building  as  a  dwelling  house  cannot 
be  a  making  of  it,  or  suffering  it  when  made  to  continue ;  for  the  user  only  commences 
after  the  building  is  made.  It  would  be  putting  a  strained  construction  on  the  103rd 
section  to  hold  that  the  penalty  imposed  on  the  "making  a  building"  applied  to  a 
building  already  made.  The  103rd  section  is  a  penal  clause,  and  therefore  ought  to 
be  construed  strictly.  [Bramwell,  B.  The  latter  part  of  that  section  authorizes  the 
Local  Board  to  amend  or  alter  the  building  as  they  think  fit ;  and  if  that  applied  to 
the  user  of  a  building  it  would  enable  them  to  turn  the  tenant  out.]  The  proceeding 
for  an  infringement  of  the  97th  section  is  either  by  indictment,  or  under  the  Public 
Health  Act.  Thirdly,  the  97th  section  is  confined  to  buildings  originally  built  for 
purposes  other  than  as  dwelling  houses,  and  afterwards  converted  into  dwelling  houses ; 
as,  for  instance,  if  a  cotton  factory  were  converted  into  a  lodging  house.  The  99th, 
100th,  and  101st  sections,  which  contain  provisions  as  to  dwelling  houses,  shew  that 
the  97th  section  was  not  intended  to  apply  to  the  building  of  a  dwelling  house. 

Mellish,  in  reply.  First,  has  the  appellant  committed  an  offence  under  the  97th 
section]  Secondly,  if  so,  had  the  magistrate  jurisdiction  under  the  103rd  section  to 
impose  the  penalty  1  The  97th  is  one  of  several  provisions  to  promote  the  health  of 
the  town  by  improving  the  dwelling  houses.  They  begin  with  the  96th,  which  pre- 
scribes the  thickness  of  external  walls.  Then  follow  the  97th,  98th,  and  99th  sections, 
which  provide  for  space  about  buildings,  the  size  of  areas,  courts,  and  alleys,  and  the 
space  for  ordinary  houses.  The  word  "  building  "  is  used  in  its  general  sense.  The 
96th  section  says  "  that  the  following  regulations  as  to  building  shall  be  enforced 
within  the  borough."  [951]  That  clearly  includes  dwelling  houses.  Then  the  97th 
section  says,  "  that  any  building  after  the  commencement  of  this  Act  built,  &c.,  shall 
not,  without  the  previous  consent  of  the  Local  Board,  be  used  as  a  dwelling  house." 
The  word  "building"  in  the  103rd  section  is  placed  after  sewer,  drain,  &c.,  in  order 
to  follow  the  same  order  in  which  the  sections  beginning  with  the  87th  and  end- 
ing with  the  100th  prescribe  regulations  for  those  several  matters.  The  appellant, 
by  building  and  using  a  dwelling  house  contrary  to  the  provisions  of  the  97th  section, 
has  "  made  and  suflTered  it  to  continue,"  within  the  meaning  of  the  1 03rd  section. 
No  doubt,  the  97th  section  is  so  worded  as  to  make  the  offence  consist  rather  of  the 
user  of  the  building  than  the  original  making  of  it,  but  that  is  for  the  benefit  of 
the  builder.  There  might  be  a  wall  or  building  within  ten  feet  of  the  ground  on  which 
the  new  houses  were  about  to  be  built,  and  if  the  plan  sent  for  approval  by  the 
Local  Board  shewed  that  the  wall  or  building  would  be  removed  before  the  houses 
were  completed,  there  would  be  no  reason  for  refusing  to  allow  them  to  be  com- 
menced. To  meet  such  a  case  the  legislature  has  prohibited  the  user  of  a  building  as 
a  dwelling  house  unless  it  has  the  prescribed  open  space  in  front  of  it.  [Bramwell,  B. 
Can  it  be  an  offence  under  the  103rd  section  "to  suffer  to  continue,"  unless  the  build- 
ing is  "made"  contrary  to  the  provisions  of  the  Act?]  The  penalty  of  51.  is  imposed 
on  the  "  suffering  to  continue "  as  a  substantive  offence,  and  then  there  is  the  daily 
penalty  of  10s.  for  the  continuing  offence,  so  that  there  may  be  an  offence  by  "a 
suffering  to  continue  "  without  a  "  making."  [Bramwell,  B.  A  man  makes  a  sewer 
contrary  to  the  provisions  of  the  Act,  and  then  dies ;  if  his  heir  takes  the  estate  and 
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allows  the  sewer  to  remain  in  the  same  condition,  would  he  be  liable  to  the  penalty 
of  51.  for  a  "  suffering  to  continue  1 "]  "  Suffering  to  continue  "  [952]  does  not  mean 
the  mere  continuance  of  an  original  offence  for  which  a  daily  penalty  of  10s.  is  imposed, 
but  may  be  a  substantive  offence  liable  to  the  penalty  of  51.  Unless  the  103rd  section 
applies  to  offences  under  the  97th,  the  only  proceeding  is  by  indictment  for  a  mis- 
demeanor. But  if  the  appellant  had  been  indicted,  it  would  no  doubt  have  been 
argued  that  the  103rd  section  ought  to  be  construed  liberally  so  as  to  prevent  the 
offender  from  being  subjected  to  so  severe  a  punishment  as  imprisonment, 

Martin,  B.  We  are  all  of  opinion  that  the  appellant  built  a  building  which, 
without  the  consent  of  the  Local  Board,  was  used  by  him  as  a  dwelling  house  during  a 
time  when  there  was  not  adjoining  to  it  a  street  or  open  space  in  front  of  not  less  than 
twenty  feet,  contrary  to  the  provisions  of  the  97th  section.  Upon  the  other  point  we 
will  take  time  to  consider. 
Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  in  Trinity  Vacation  (June  23)  the 
following  judgments  were  delivered  : — 

Bramwell,  B.,  said, — In  this  case  the  Lord  Chief  Baron,  my  brother  Channell  and 
myself  are  of  opinion  that  the  conviction  cannot  be  sustained.  One  point  was 
disposed  of  upon  the  argument,  and  the  only  remaining  one  is  that  upon  which  we 
now  express  our  opinion. 

The  question  is  whether  an  offence  under  the  97th  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  is  within  the  penalty  clause,  sect.  103.  The  offence  of 
which  the  appellant  has  been  convicted  is  that  of  using  as  a  dwelling  house  without 
the  previous  consent  of  the  Local  Board  of  Health  a  building,  there  not  being,  or 
adjoining  [953]  or  belonging  thereto,  or  occupied  therewith,  either  a  street  or  a  clear 
open  space  in  and  to  the  full  extent  of  the  front  thereof  of  not  less  than  twenty  feet 
in  width.  We  think  that  the  appellant  is  flot  liable  to  the  penalty,  and  for  this  reason. 
The  words  of  the  penalty  clause  are,  "  that  if  any  sewer,  drain,  privy,  cesspool,  ashpit, 
building"  (which  we  think  would  apply  to  a  dwelling  house),  "or  other  work,  be  made 
or  suffered  to  continue  contrary  to  any  of  the  provisions  of  this  Act,  &c.,  every  person 
so  offending  shall  for  every  such  offence  forfeit  a  sum  not  exceeding  51,,  and  for  every 
day  after  the  first  during  which  the  offence  continues  a  sum  not  exceeding  10s."  We 
think  that  the  expressions  there  shew  that  there  can  be  no  suffering  to  continue  con- 
trary to  the  Act  unless  there  is  a  making  contrary  to  the  Act,  and  that,  if  a  penalty 
of  51.  do  not  attach  for  the  making,  neither  can  a  penalty  of  a  sum  not  exceeding  10s. 
for  every  day  after  the  first  attach  for  suffering  the  continuance.  In  other  words,  it 
seems  to  us  that  there  can  be  no  liability  to  a  penalty  under  the  103rd  section,  unless 
the  building  has  been  made,  as  well  as  suffered  to  continue,  contrary  to  the  Act.  We 
think  that  the  using  of  a  building  as  a  dwelling  house  without  the  prescribed  space  in 
front  is  not  a  making  of  a  building  within  the  meaning  of  the  103rd  section,  and 
therefore  neither  can  the  continuing  to  use  it  be  a  suffering  to  continue  contrary  to  the 
provisions  of  that  section.  We  think,  therefore,  that  the  penalty  clause  does  not 
apply  to  a  person  who  has  been  convicted  of  an  offence  under  the  97th  section  ;  and, 
the  act  of  parliament  having  provided  no  specific  penalty,  the  only  proceeding  which 
can  be  taken  against  him  is  by  indictment. 

Martin,  B.  I  very  much  regret  this  difference  of  opinion,  as  it  seems  to  me  the 
result  of  a  most  astute  criticism  of  the  words  of  the  103rd  section,  which,  in  my  [954] 
opinion,  was  intended  by  the  legislature  to  apply  to  this  case.  • 

The  facts  are  these:  The  97th  section  of  "The  Kingston  upon  Hull  Improvement 
Act,  1854,"  makes  it  an  offence  to  use  as  a  dwelling  house,  without  the  consent  of  the 
Local  Board,  any  building  which  has  not  adjoining  to  it  a  street  or  open  space  in  front 
of  not  less  than  twenty  feet  in  width.  The  statement  of  the  magistrate  shews  that 
the  appellant's  house  is  of  that  character,  and  that  he  has  infringed  the  97th  section 
of  the  Act  of  Parliament.  Then  the  question  is,  whether  the  building  the  house  and 
using  it  as  a  dwelling  house  was  a  "  building  made  or  suffered  to  continue  "  contrary 
to  the  provisions  of  the  103rd  section.  I  think  it  was.  It  seems  to  me  that  when  it 
was  used  as  a  dwelling  house  it  was  thereby  made  a  building  for  dwelling  contrary  to 
the  Act. 

The  objection  is  the  result  of  a  most  astute  verbal  criticism,  and  as  I  am  satisfied 
the  legislature  intended  to  impose  a  penalty  upon  all  offences  contrary  to  the  provisions 
contained  in  the  sections  88  to  102  inclusive,  in  my  judgment  it  would  be  a  mercy  to 
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the  appellant  and  others  similarly  circumstanced  so  to  hold  rather  than  subject  them 
to  the  peril  of  an  indictment  preferred  and  cariied  on  at  the  expense  of  the  public 
funds  of  the  town  of  Hull.  For  these  reasons  I  think  that  the  conviction  ought  to 
be  affirmed. 

Judgment  for  the  appellant. 

[955]  Belding  and  Another,  Assignees  of  the  Estate  and  Effects  of  Randlesome, 
a  Bankrupt  v.  Read.  June  8,  1865. — A.  being  indebted  to  the  defendant, 
assigned  to  him  by  bill  of  sale  all  his  household  furniture,  plate,  linen,  &c.,  and 
all  other  his  personal  estate  and  effects  whatsoever  then  being  or  thereafter  to  be 
upon  or  about  his  dwelling-house,  farm  or  premises  at  R.  or  elsewhere  in  Great 
Britain,  upon  trust  to  sell  and  satisfy  his  debt.  Power  was  given  to  the  defen- 
dant to  enter  premises  where  the  goods  assigned  might  be,  and  take  possession  of 
such  goods ;  and  a  further  power,  in  case  the  sum  due  should  not  be  paid  upon 
demand,  to  enter  upon  any  premises  which  might  from  time  to  time  be  in  A.'s 
occupation  and  "  distrain "  the  goods  there  found  for  the  sum  due ;  and  if  it 
should  not  be  paid  within  one  day  to  sell ;  and  it  was  declared  that  until  the 
defendant  should  think  fit  to  take  possession  of  the  assigned  premises  A.  might 
retain  possession. — The  defendant,  five  years  after,  entered  A.'s  premises,  and 
having  demanded  payment  of  A.'s  wife,  forthwith  seized  (along  M'ith  other  goods 
of  A.)  goods  which  A.  had  acquired  since  the  execution  of  the  bill  of  sale,  and 
after  remaining  in  possession  six  days  sold  them.  The  day  after  the  sale  A. 
became  bankrupt.  Held,  in  trover  by  A.'s  assignees,  that  they  were  entitled  to 
recover  the  value  of  the  after  acquired  goods. 

[S.  C.  34  L.  J.  Ex.  212;  11  Jur.  (N.  S.)  547;  13  W.  R.  867;  13  L.  T.  QQ. 
Overruled,  Tailhy  v.  Official  Receiver,  1888,  13  A.  C.  523.] 

Trover  by  a  bankrupt's  assignees  for  the  conversion  of  the  bankrupt's  goods  after 
his  bankruptcy. 

Pleas.  First,  not  guilty.  Second,  that  the  plaintiffs,  as  such  assignees,  were  not 
possessed  as  alleged.     Issues  thereon. 

The  cause  came  on  to  be  tried  at  the  Norfolk  Spring  Assizes,  on  the  28th  of  March, 
1865,  before  Cock  burn,  C.  J.,  when  a  verdict  was  entered  for  the  plaintiffs  for  the 
sum  claimed,  subject  to  a  case  (so  far  as  material)  as  follows  : — 

The  plaintiffs  are  the  assignees  of  George  King  Randelstone,  who,  before  and  at 
the  time  of  his  bankruptcy,  resided  and  carried  on  the  business  of  a  grocer  and  draper 
at  Reedham,  in  the  county  of  Norfolk.  In  the  month  of  January,  1857,  the  bankrupt 
was  carrying  on  the  business  of  a  cattle  dealer  at  Reedham  aforesaid,  under  the  name 
of  George  King,  and,  being  indebted  to  the  defendants  to  the  amount  of  3001.,  on  the 
24th  day  of  that  month  he  executed  to  the  defendant,  who  required  the  same,  a  bill 
of  sale. 

By  this  bill  of  sale  the  bankrupt  granted,  bargained,  sold  and  assigned  unto  the 
defendant  all  his  household  furniture,  plate,  linen,  china,  glass,  all  his  stock,  cattle, 
horses,  farming  [956]  implements,  crops,  book  debts,  and  all  other  his  personal  estate 
and  effects  whatsoever  then  being  or  thereafter  to  be  upon  or  about  his  dwelling-house, 
farm  and  premises,  situate  at  Reedham  aforesaid,  or  elsewhere  in  the  Kingdom  of 
Great  Britain,  upon  trust  to  convert  the  same  into  money,  and  to  pay  thereout  the 
costs  of  preparing  and  perfecting  such  bill  of  sale,  the  charges  and  expenses  attending 
such  conversion  into  money  of  the  thereby  assigned  premises,  and  all  other  expenses 
attending  the  execution  of  the  trusts  thereby  created,  and  then  to  pay  or  retain  to 
himself,  the  defendant,  the  sum  of  3001.  and  interest,  and  to  pay  the  surplus,  if  any, 
to  the  bankrupt.  The  bill  of  sale  also  empowered  the  defendant,  his  executors,  &c., 
or  any  person  authorized  by  him  or  them,  either  with  or  without  any  peace  officer,  to 
enter  upon  and  continue  in  possession  of  any  hereditaments  and  premises  upon  which 
any  part  of  the  goods,  chattels  and  personal  estate  thereby  assigned  might  happen  to 
be,  and  to  take  possession  of  such  goods,  chattels  and  personal  estate  upon  the  trusts 
aforesaid ;  and  for  the  purpose  of  taking  possession  it  was  declared  that  it  should  be 
lawful  for  him  or  them  to  break  open  or  remove  any  door,  window,  &c.,  without  being 
liable  to  any  action  for  so  doing,  or  for  taking  and  continuing  in  possession  of  the 
said  hereditaments  and  premises;  and  the  bankrupt  thereby  covenanted  with  the 
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defendant,  on  demand  being  noade  for  the  same,  to  pay  him  the  sum  of  3001.,  with 
interest  thereon,  to  be  computed  from  the  date  thereof  until  payment.  And,  in  case 
the  said  sum  of  3001.  and  interest  should  not  be  paid  to  the  defendant  on  demand 
being  made  for  the  same  as  aforesaid,  the  bill  of  sale  empowered  the  defendant,  or  any 
person  authorized  by  him,  at  any  time  thereafter,  and  from  time  to  time  until  the 
said  sum  of  3001.  and  interest  should  be  paid,  to  enter  by  any  ways  and  means  he 
might  think  [957]  proper  into  and  upon  all  and  eveiy  the  hereditaments  and  premises 
which  might  from  time  to  time  be  in  the  occupation  of  the  bankrupt,  and  there 
distrain  the  goods  and  chattels  there  found  for  the  said  sum  of  3001.  and  interest ; 
and  in  case  such  sum  and  interest,  together  with  the  costs  of  taking  and  keeping  such 
distress,  should  not  be  paid  within  one  day  of  the  making  thereof,  the  defendant  was 
empowered  to  sell  such  goods  and  chattels,  in  order  that,  by  means  of  such  distress 
and  sale,  the  said  sum  of  3001.  and  interest,  and  all  costs  of  any  distress  or  distresses 
might  be  paid  to  the  defendant.  And  the  bankrupt  did,  by  the  said  bill  of  sale, 
authorize  the  defendant  to  plead  such  bill  of  sale  as  a  leave  and  licence  or  a  general 
release  in  bar  of  any  action  which  might  be  brought  for  breaking  into  or  remaining 
in  or  upon  such  hereditaments  and  premises  as  aforesaid,  or  for  distraining  and  selling 
the  goods  and  chattels  there  found.  And  it  was  by  the  said  bill  of  sale  declared  that 
until  the  defendant  should  think  fit  to  take  possession  of  the  said  assigned  premises, 
it  should  be  lawful  for  the  banki'upt  to  retain  possession  thereof. 

The  bill  of  sale  was  duly  tiled  in  the  Queen's  Bench  Office  on  the  9th  of  February, 
1857. 

After  the  execution  of  the  bill  of  sale  the  bankrupt  continued  to  carry  on  his  then 
trade  of  a  cattle  dealer,  and  from  time  to  time  sold  and  disposed  of  his  stock  in  trade 
as  such  dealer,  and  purchased  other  cattle  in  substitution  thereof,  but  he  was  not 
possessed  of  any  cattle  on  the  8th  of  January,  1862. 

In  the  month  of  April  next  after  the  execution  of  the  bill  of  sale  the  bankrupt 
commenced  the  trade  of  a  grocer  and  general  shop  dealer  at  Reedham,  and  from  time 
to  time  purchased  goods  in  the  way  of  his  trade  and  sold  some  of  the  same,  and  so  on 
from  time  to  time  until  the  8th  of  January,  1862,  when  he  was  in  possession  of  goods 
[958]  constituting  his  stock  in  trade  as  such  grocer  and  general  shop  dealer,  and  of 
the  horse  and  gig  hereinafter  mentioned. 

The  whole  of  such  stock  in  trade  was  purchased  after  the  execution  of  the  bill 
of  sale. 

On  the  8th  of  January,  1862,  all  the  bankrupt's  goods  and  chattels  were  taken 
possession  of  and  dealt  with  by  the  defendant  as  hereinafter  mentioned,  and  it  is  in 
respect  of  these  acts  of  the  defendant  that  the  present  action  has  been  brought. 

On  or  about  the  8th  of  January,  1862,  Samuel  Aldred,  an  auctioneer,  was 
authorized  by  the  defendant  to  distrain  the  furniture,  goods,  chattels  and  effects  of 
the  bankrupt  in  default  of  payment  of  the  sum  of  2451.  1 7s.  6d.,  due  from  him  to  the 
defendant  under  or  by  virtue  of  the  above  mentioned  bill  of  sale. 

On  the  8th  of  January,  1862,  Samuel  Aldred  proceeded  to  the  dwelling-house 
and  premises  occupied  by  the  bankrupt  in  Reedham,  and  where  he  resided,  and  upon 
inquiry  Samuel  Aldred  was  informed  that  the  bankrupt  was  from  home.  Samuel 
Aldred  then  stated  to  the  wife  of  the  bankrupt  that  he  was  authorized,  as  the  fact 
was,  to  demand  and  receive  payment  of  the  sum  of  2451.  17s.  6d.,  due  from  her 
husband  to  the  defendant,  otherwise  he  should  have  to  put  into  effect  the  provisions 
of  the  bill  of  sale ;  and  he  made  a  formal  demand  of  the  said  amount  to  the  wife  of 
the  bankrupt,  but  the  same  remained  unsatisfied.  On  the  same  day  Samuel  Aldred 
distrained  the  furniture,  goods,  chattels  and  effects  found  upon  the  said  premises  of 
the  bankrupt,  pursuant  to  his  instructions,  and  on  the  14th  day  of  the  same  month 
he  sold  the  same  by  public  auction.  The  whole  of  such  goods  and  chattels  were  of 
the  value  of  971.  2s.,  and  such  part  of  the  last  mentioned  goods  and  chattels  as  were 
purchased  by  the  [959]  bankrupt  after  the  giving  of  the  bill  of  sale  were  of  the  value 
of  471.  17s.  2d. 

On  the  same  8th  of  January,  the  defendant  entered  certain  livery  stables  and 
premises  at  Great  Yarmouth  not  in  the  occupation  of  the  bankrupt,  and  seized  and 
took  possession  of  a  horse  and  gig  of  the  bankrupt,  standing  at  livery,  and  sold  the 
same  on  the  28th  of  the  same  month. 

The  horse  and  gig  had  been  purchased  by  the  bankrupt  after  the  giving  of  the 
bill  of  sale,  and  they  vvere  of  the  value  of  161.     On  the  13th  of  January,  1862,  the 
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bankrupt  was  adjudicated  a  bankrupt  on  his  own  petition,  and  on  the  14th  day  of 
January  notice  of  the  filing  of  the  petition  was  given  to  the  auctioneer. 

On  the  28th  of  January,  1862,  the  plaintiffs  were  duly  appointed  creditors' assignees 
of  the  estate  and  effects  of  the  bankrupt. 

The  questions  for  the  opinion  of  the  Court  are  : 

1.  Whether  the  bill  of  sale  was  void  under  the  Statute  of  Elizabeth,  or  under  the 
bankruptcy  Acts?     If  not  void, 

2.  Whether,  under  such  bill  of  sale  the  defendant  could  lawfully  seize  and  sell 
all  or  any  and  which  of  the  after  acquired  goods  and  chattels  of  the  bankrupt? 

If  the  bill  of  sale  was  void,  the  verdict  is  to  stand  for  the  plaintiffs  for  the  sum 
of  1131.  2s.  If  the  defendant  could  not  lawfully  seize  and  sell  any  of  the  after 
acquired  goods  and  chattels  of  the  bankrupt  the  verdict  is  to  stand  for  the  plaintiffs 
for  the  sum  of  621.  5s.  8d.(a)  If  the  defendant  could  lawfully  seize  and  sell  such  only 
of  the  after  acquired  goods  and  chattels  of  the  bankrupt  as  were  found  on  his  premises 
at  Reedham,  the  verdict  is  to  stand  for  the  sum  of  161.  If  the  defendant  could  law- 
fully seize  and  sell  all  the  after- [960]-acqui red  goods  and  chattels  of  the  bankrupt, 
the  verdict  is  to  be  entered  for  the  defendant. 

O'Malley  (Philbrick  with  him),  for  the  plaintiffs.  The  defendant  claims  under  a 
bill  of  sale  given  him  by  the  bankrupt  for  a  past  debt,  but  it  is  conceded  that,  owing 
to  the  time  which  has  elapsed  since  the  bill  of  sale  was  executed,  that  document  cannot 
now  be  impeached.  On  the  other  hand  its  operation  as  a  conveyance  can  only  be  to 
pass  property  which  belonged  to  the  bankrupt  at  the  time  when  he  executed  it. 
Property  which  the  bankrupt  has  since  acquired  vests  in  the  plaintiffs  as  his  assignees, 
and  therefore  as  to  that  part  of  the  property  seized  they  are  entitled  to  a  verdict. 
It  is  true  that  the  bill  of  sale  empowers  the  defendant  to  "  distrain  "  and  sell.  But 
on  that  power  the  defendant  cannot  rely,  since  by  its  terms  it  can  only  be  exercised 
when  a  demand  for  payment  has  been  made  on  the  bankrupt.  Here  no  such  demand 
was  made.  The  demand  made  on  the  bankrupt's  wife,  who  had  no  authority  from 
him  to  pay  what  was  demanded,  was  clearly  insufficient.  Moreover,  where  by  an 
instrument  of  this  character  money  is  payable  on  demand,  there  is  no  default  in 
payment  until  the  maker  of  the  instrument  has  had  a  reasonable  time  allowed  to 
procure  the  money  :  Toms  v.  Wilson  (4  B.  &  S.  442),  Brighty  v.  Noiion  (3  B.  &  S.  305). 
As  regards  the  horse  and  gig,  there  is  the  further  point  that  they  were  not  seized 
upon  the  premises  of  the  bankrupt. 

Keane  (A.  K.  Stephenson  with  him).  This  is  an  action  of  trover  brought  by  a 
bankrupt's  assignees,  and  it  is  a  settled  rule  that  the  assignees  of  a  bankrupt  must 
make  out  an  equitable  as  well  as  a  legal  title.  At  law  it  is  conceded  that  goods 
which  the  bankrupt  acquired  after  executing  the  [961]  bill  of  sale  would  not  pass  to 
the  defendant.  But  in  equity  the  rule  is  different.  The  deed  purports  to  convey  all 
property  of  the  bankrupt  "  being  or  hereafter  to  be  "  on  his  premises  at  Eeedham,  or 
elsewhere  in  Great  Britain.  Those  words  create  a  contract  which  in  equity  would 
bind  his  after-acquired  property  from  the  moment  of  its  acquisition  :  Holroyd  v.  Marshall 
(10  H.  L.  Cas.  191).  Further,  the  deed  contains  two  powers.  The  first,  which 
empowers  the  defendant  to  enter  and  take  possession  of  the  goods  assigned,  is  absolute 
in  its  terms,  and  justified  the  seizure.  The  second,  which  empowers  the  defendant 
to  "  distrain  "  and  sell,  is  conditional  upon  a  demand  of  payment  being  first  made. 
But  a  demand  on  the  bankrupt's  wife,  at  his  own  house,  was  sufficient  to  justify  the 
sale  when  a  reasonable  time  had  elapsed  for  the  husband  to  make  the  payment ;  for 
the  parties  could  not  have  contemplated  that  the  demand  should  in  all  events  be 
personal,  otherwise  the  bankrupt,  by  absenting  himself  from  home,  might  defeat  the 
claim.  Apart,  however,  from  the  powers  in  the  bill  of  sale,  for  the  reasons  first  stated 
this  action  is  not  maintainable. 

O'Malley  was  not  called  on  to  reply. 

Pollock,  C.  B.  I  am  of  opinion  that  the  verdict  entered  for  the  plaintiffs  must 
stand  for  621.  5s.  8d.,  the  other  portion  of  the  plaintiff's  claim  being  abandoned. 
Although  the  validity  of  the  bill  of  sale  cannot  be  impeached,  its  operation  is  by  no 
means  that  for  which  Mr.  Keane  has  contended.  The  law  has  long  been  settled  that 
a  person  cannot  by  deed,  however  solemn,  assign  that  which  is  not  in  him — in  other 
words,  that  there  cannot  be  a  prophetic  conveyance.     In  my  judgment  the  defendant 

(a)  The  correct  amount  seems  to  be  631.  17s.  2d. 
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could  not  lawfully  seize,  as  he  has  seized  here,  property  [962]  which  the  bankrupt 
acquired  after  the  bill  of  sale  was  executed  ;  and  in  this  view  I  see  nothing  inconsistent 
with  the  principle  laid  down  in  Holroyd  v,  Marshall  (10  H.  L.  Cas.  191). 

Martin,  B.  I  am  of  the  same  opinion.  This  deed  comprises  two  descriptions 
of  security,  and  deals  with  them  separately.  First,  it  professes  to  convey  to  the 
defendant  "  all  the  household  furniture,  plate,  linen,  china,  glass,  all  the  stock,  cattle, 
horses,  farming  implements,  crops,  book  debts,  and  all  other  the  personal  estate  and 
effects  whatsoever  "  of  the  bankrupt  "  now  being  or  hereafter  to  be  upon  or  about  the 
dwelling-house,  farm  and  premises  situate  at  Reedham,  or  elsewhere  in  the  kingdom 
of  Great  Britain."  Now,  although  I  am  disposed  to  think  that  the  words  "  hereafter 
to  be  "  are  a  mere  nullity,  I  will  assume  that  the  parties,  by  using  those  words,  intended 
to  assign  what  at  law  is  not  assignable,  viz.,  property  which  the  bankrupt  might  after- 
wards acquire.  That,  however,  according  to  the  principle  laid  down  in  Holroyd  v. 
Marshall  (10  H.  L.  Cas.  191),  would  give  the  defendant  no  equitable  estate  in  such 
property,  but  he  would  have  a  mere  executory  right  under  the  contract,  in  respect  of 
which  no  bill  would  lie  for  specific  performance.  And  the  reason,  which  is  most 
clearly  stated  by  the  Lord  Chancellor,  is  that  the  equitable  title  to  goods  as  well 
as  to  land  is  confined  to  specific  goods,  and  does  not  extend  to  goods  which  are 
undetermined. 

The  next  portion  of  the  deed  on  which  Mr.  Keane  has  relied  empowers  the  defen- 
dant, or  any  person  authorized  by  him,  with  or  without  any  peace  officer,  "  to  enter 
upon  and  continue  in  possession  of  any  hereditaments  and  premises  upon  which  any 
part  of  the  goods,  chattels  and  personal  estate  hereby  assigned  may  happen  to  be,  and 
to  [963]  take  possession  of  such  goods,  chattels  and  personal  estate."  I  think  that 
power  relates  only  to  property  which  can  at  common  law  form  the  subject  of  an 
assignment. 

But  there  is  a  further  power  in  the  deed,  which,  in  my  judgment,  does  relate  to 
after-acquired  property.  The  deed  contains  a  covenant  by  the  bankrupt,  that  on  demand 
he  will  pay  to  the  defendant  the  sum  of  3001.,  with  interest  at  51.  per  cent.,  and,  if 
the  said  sum  and  interest  be  not  paid  on  demand,  the  deed  empowers  the  defendant, 
or  any  person  authorized  by  him,  from  time  to  time  until  the  said  sum  and  interest 
be  fully  paid,  to  enter  by  any  ways  and  means  he  may  think  proper  upon  the  premises 
which  may  from  time  to  time  be  in  the  occupation  of  the  bankrupt ;  and  there 
"distrain  the  goods  and  chattels  there  found  for  the  sum  of  3001.  and  interest."  The 
word  "distrain"  is  not,  indeed,  appropriate  to  this  subject,  but  it  obviously  means 
that  the  defendant  may  take  possession  for  the  purpose  of  obtaining  a  beneficial 
interest,  by  the  .sale  of  which  to  satisfy  his  debt.  And  if  the  defendant  had  executed 
this  power  according  to  its  terms,  he  would  have  been  entitled,  by  virtue  of  it,  to 
enter  upon  the  premises  of  the  bankrupt,  and  take  possession  of  any  goods  belonging 
to  him  which  might  be  there  found,  and  to  sell  them,  and  apply  the  proceeds  in 
satisfaction  of  his  debt.  But  in  my  judgment  the  defendant  was  never  in  a  position 
to  exercise  this  power,  inasmuch  as  no  sufficient  demand  of  payment  was  ever  made ; 
for  I  think  the  demand  made  on  the  wife  was  insufficient.  There  is  nothing  to  shew 
that  a  demand  on  the  husband  was  impracticable,  and  the  deed  does  not  contain  any 
stipulation  that  a  notice  may  be  left  at  the  dwelling-house,  though  that  stipulation  is 
frequently  made.  Moreover,  as  regards  the  horse  and  gig,  they  were  not  on  premises 
in  the  occupation  of  the  bankrupt. 

[964]  The  case  of  Holroyd  v.  Marshall  (10  H.  L.  Cas.  191),  to  which  I  have  already 
adverted,  is  distinguishable.  There,  as  I  read  the  judgments  of  the  Lord  Chancellor 
and  Lord  Chelmsford,  the  property  in  dispute,  which  was  new  machinery,  by  being 
brought  into  the  mill  and  affixed  to  the  old  machinery,  was  sufficiently  earmarked  to 
have  entitled  the  mortgagee  to  file  a  bill  for  specific  performance.  Here,  I  think  that 
is  not  the  case ;  and,  if  not,  the  defendant,  having  no  beneficial  interest  in  the  after- 
acquired  property,  the  plaintiffs,  as  assignees  of  the  bankrupt,  are  entitled  to  it  equitably 
as  well  as  legally. 

Bramwell,  B.  I  am  of  the  same  opinion.  As  to  the  horse  and  gig,  they  could 
not  be  taken  under  the  general  power,  because  they  were  not  on  premises  where  it 
authorized  them  to  be  seized.  As  to  the  residue  of  the  goods  acquired  after  the  bill 
of  sale  was  executed,  the  exercise  of  the  power  was  conditional  upon  a  demand,  and 
no  sufficient  demand  was  made.  Mr.  Keane  relies,  however,  on  the  earlier  part  of  the 
deed,  which  purports  to  convey  all  future  as  well  as  present  property,  and  contends 
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that,  by  virtue  of  it,  the  defendant  has  acquired  the  beneficial  interest  in  all  his 
assignor's  after-acquired  property.  The  effect  of  this  would  be  that  the  moment  the 
assignor  acquired  any  propery  within  the  kingdom,  his  assignee  would  at  once  acquire 
a  beneficial  interest  in  it.  But  the  case  of  Holroyd  v.  Marshall  (10  H.  L.  Cas.  191), 
which  has  been  relied  on,  does  not,  I  think,  establish  that  proposition.  There 
machinery,  which  in  a  sense  was  not  specific  when  the  deed  was  executed,  having 
become  specific  by  being  brought  into  a  particular  mill,  and  made  a  part  of  its 
machinery,  it  was  held  that,  although  the  added  machinery  was  not  in  existence  when 
the  deed  was  executed,  a  covenant  or  grant  [965]  of  this  nature  would  confer  an 
equitable  interest  in  it.  But  here  the  property  acquired  after  the  bill  of  sale  was 
executed  has  never  become  specifi'c,  so  as  to  form  the  subject  of  a  decree  for  specific 
performance.  I  think,  therefore,  that  case  does  not  govern  the  present.  Moreover, 
reading  the  whole  of  this  deed  together,  it  would  not  seem  to  have  been  the  intention 
of  the  parties  that  the  defendant  should  acquire  a  beneficial  interest  in  the  after- 
acquired  property,  until  after  a  demand  for  payment  had  been  made.  On  both 
grounds  I  think  the  verdict  should  stand  in  respect  of  the  after-acquired  property. 

Channell,  B.  I  agree  that  the  verdict  for  the  plaintiffs  should  stand  for  621. 
5s.  8d.,  the  value  of  the  goods  acquired  by  the  bankrupt  after  the  execution  of  the 
bill  of  sale.  The  question,  in  substance,  is  whether  the  bankrupt's  property  in  these 
goods  had  been  divested  before  he  made  himself  bankrupt]  I  think  it  had  not.  As 
a  general  rule,  though  some  few  exceptions  are  pointed  out  in  Sheppard's  Touchstone 
(pp.  241,  242),  a  bill  of  sale  can  at  law  operate  as  a  conveyance  only  of  property 
which  exists  and  belongs  to  the  assignor  at  the  time  when  he  executes  it.  In  equity 
there  is  a  well  known  rule  that  what  has  been  contracted  to  be  done  is  to  be  con- 
sidered as  done ;  and  in  Holroyd  v.  Marshall  (10  H.  L.  Cas.  191)  the  House  of  Lords 
appear  only  to  have  adopted  and  carried  out  that  rule.  But  the  goods  which  formed 
the  subject  of  that  inquiry  were  goods  of  a  specific  character,  brought  upon  the 
premises  after  the  contract  was  made,  and  there  affixed  to  and  made  a  part  of  the 
old  machinery.  Here,  as  regards  the  after-acquired  property,  the  contract  was 
operative  to  this  extent,  that  it  conferred  on  the  defendant  certain  rights  to  be 
executed  in  accordance  with  the  power  which  the  deed  gave,  and  had  the  defendant 
so  [966]  exercised  them,  although  the  after-acquired  property  could  not  pass  by  the 
deed  itself,  it  might  have  passed  by  the  defendant's  subsequent  act  of  intervention. 
But,  inasmuch  as  the  demand  made  was  not  a  demand  in  accordance  with  the  power, 
that  was  not  such  an  act  of  intervention  as  could  pass  the  property. 

Judgment  for  the  plaintiffs  for  621.  5s.  8d. 

Scott  v.  Berry.  June  8,  1865. — A  deed  of  composition,  under  the  Bankruptcy  Act, 
1861,  between  the  debtor  of  the  first  part,  two  sureties  of  the  second  part,  and 
the  several  other  persons  whose  names  were  hereunto  subscribed  and  seals  affixed, 
of  the  third  part  (after  reciting  that  the  parties  of  the  second  and  third  parts, 
creditors  of  the  debtor,  had  agreed  to  accept  a  composition  of  3s.  in  the  pound, 
on  having  the  same  secured  by  the  joint  and  several  promissory  notes  of  the 
sureties  and  the  debtor,  payable  in  two  equal  instalments  on  the  20th  August 
and  20th  September,  and  that  the  debtor  and  the  sureties  had  made  and  delivered 
to  each  of  the  parties  of  the  third  part  their  joint  and  several  promissory  notes), 
contained  a  covenant  by  which  the  debtor  and  sureties,  and  each  of  them, 
covenanted  with  the  parties  of  the  third  part,  and  with  each  and  every  of  them, 
that  they  the  debtor  and  sureties,  or  one  of  them,  should  pay  the  several 
promissory  notes  as  they  should  respectively  become  due,  and  should  also  make 
and  deliver  to  all  the  other  creditors  of  the  debtor  like  joint  and  several 
promissory  notes,  payable  at  the  several  times  and  in  manner  aforesaid,  for  the 
like  composition  of  3s.  in  the  pound  upon  their  respective  debts,  and  should  pay 
such  composition  to  each  of  the  last  mentioned  creditors  at  the  several  times  and 
in  manner  aforesaid,  and  the  said  parties  of  the  third  part  and  the  sureties,  and 
each  of  them,  covenanted  with  the  debtor  that  they  and  each  of  them  have 
accepted  and  will  accept  the  said  promissory  notes  by  way  of  composition  and 
payment  of  3s.  in  the  pound  upon  the  amount  of  their  several  debts  in  full 
discharge  of  their  debts,  and  that  upon  payment  of  the  said  promissory  notes  they 
and  each  of  them  would  execute  to  the  debtor  a  general  release  and  discharge 
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from  their  debts.  The  requisite  majority  in  number  and  Value  of  creditors  had 
in  writing  assented  to  the  deed,  but  the  only  parties  who  had  executed  it  were 
the  debtor  and  the  two  sureties  :  Held,  that,  as  there  were  no  parties  of  the 
third  part,  neither  assenting  or  dissenting  creditors  could  sue  on  the  deed,  and 
therefore  both  were  on  an  equality,  and  the  deed  valid. 

[S.  C.  34  L.  J.  Ex.  193;  11  Jur.  (N.  S.)  510;  13  W.  R.  844;  13  L.  T.  40.] 

Declaration  by  indorsee  against  maker  of  a  bill  of  exchange  for  1001.  payable  three 
months  after  date,  and  for  money  lent,  &c. 

Plea,  by  way  of  equitable  defence.  That  after  the  accruing  of  the  plaintiff's  claim, 
and  after  the  11th  of  October,  1861,  the  defendant  was  indebted  to  the  plaintiff  and 
divers  other  persons,  and  thereupon,  while  he  was  so  in-[967]-debted,  an  indenture 
was  made  as  follows: — "This  indenture,  made  the  28th  of  June,  1864,  between  John 
Berry,  of,  &c.,  maltster,  of  the  first  part,  James  Knowles,  of,  &c.,  and  Benjamin  Berry, 
of,  &c.,  of  the  second  part,  and  the  several  other  persons  whose  names  are  hereto 
subscribed  and  seals  afhxed,  of  the  third  part :  Whereas  the  said  John  Berry,  being 
unable  to  pay  his  creditors  the  full  amount  of  their  debts,  hath  proposed  to  pay  to 
the  whole  of  his  creditors  a  composition  of  3s.  in  the  pound  upon  the  several  debts : 
And  whereas  the  parties  hereto  of  the  second  and  third  parts,  who  are  creditors  of 
the  said  John  Berry  in  the  several  sums  of  money  set  opposite  to  their  respective 
names  hereunto  subscribed,  have  agreed  to  accept  the  said  composition  on  having  the 
same  secured  by  the  joint  and  several  promissory  notes  of  the  said  John  Berry,  and 
of  the  said  James  Knowles  and  Benjamin  Berry,  as  his  sureties,  bearing  even  date 
herewith,  and  paj^able  by  two  equal  instalments  on  the  20th  of  August  and  the  20tk 
of  September  following,  and  by  the  grant  and  assignment  hereinafter  contained  :  And 
whereas  the  said  John  Berry  and  James  Knowles  and  Benjamin  Berry  have  accord- 
ingly made  and  delivered  to  each  of  the  said  parties  hereto  of  the  third  part  their 
joint  and  several  promissory  notes  for  payment  of  the  said  composition  at  the  several 
times  and  in  manner  aforesaid :  and  whereas  a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  said  John  Berry,  whose  debts  respectively 
amount  to  101.  and  upwards,  have,  before  or  after  the  execution  hereof  by  him,  in 
writing  assented  to  and  approved,  and  do  hereby  assent  to  and  approve  of  the  deed, 
which  is  made  and  intended  to  be  executed,  registered  and  carried  into  effect 
in  pursuance  of  and  in  manner  provided  by  the  Bankruptcy  Act,  1861 :  Now  this 
indenture  witnesseth  [968]  that  in  pursuance  of  the  said  agreement,  and  for  the  con- 
siderations herein  mentioned,  they  the  said  John  Berry,  James  Knowles  and  Benjamin 
Berry,  do  hereby,  for  themselves,  their  heirs,  &c.,  and  each  of  them,  for  himself,  his 
heirs,  &c.,  doth  hereby  covenant,  promise  and  agree  with  and  to  the  said  parties 
hereto  of  the  third  part,  and  with  and  to  each  and  every  of  them,  that  they  the  said 
John  Berry,  James  Knowles  and  Benjamin  Berry,  or  one  of  them,  shall  and  will  well 
and  truly  pay  the  said  several  promissory  notes  as  and  when  they  shall  respectively 
become  due ;  and  shall  and  will  also  make  and  deliver  to  all  the  other  creditors  of 
the  said  John  Berry  like  joint  and  several  promissory  notes  payable  at  the  several 
times  and  in  manner  aforesaid,  for  the  like  composition  of  3s.  in  the  pound  upon  their 
respective  debts,  and  shall  or  will  pay  such  composition  to  each  of  such  of  the  last 
mentioned  creditors  at  the  several  times  and  in  manner  aforesaid.  And  the  said 
several  parties  hereto  of  the  third  part,  and  the  said  James  Knowles  and  Benjamin 
Berry  (so  far  as  relates  to  their  respective  debts),  for  themselves  severally  and 
respectively,  and  for  their  several  and  respective  heirs,  <fec.,  do  and  each  of  them  doth 
hereby  covenant  with  the  said  John  Berry,  his  executors,  &c.,  that  they,  and  each  of 
them,  have  accepted,  and  will  accept,  the  said  promissory  notes  by  way  of  composition 
and  payment  of  3s.  in  the  pound  upon  the  amount  of  their  several  and  respective 
debts,  and  in  full  discharge  of  the  said  John  Berry,  his  executors,  &c.,  and  his  and 
their  estate  and  effects  from  the  same ;  and  that,  upon  payment  of  the  said  promissory 
notes,  they  and  each  and  every  of  them  will,  at  the  costs  and  charges  of  the  said  John 
Berry,  his  executors,  &c.,  execute  and  give  to  him  or  them  a  general  release  and 
dischaige  from  their  several  and  respective  debts.  The  deed  contained  an  [969] 
jiasignment  unto  James  Knowles  and  Benjamin  Berry  of  all  the  real  estate  of  John 
Berry ;  and  of  all  his  stock  in  trade,  book  debts,  ready  money,  goods,  chatt^jls  and 
personal  estate,  in  trust  to  sell  and  realize  the  same,  and  to  pay  the  expenses  relating 
to  the  preparation  and  carrying  into  effect  of  the  deed ;  and  then  to  pay  the  composition 
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of  3s.  in  the  pound  upon  all  the  debts,  and  to  take  up  and  provide  for  the  promissory 
notes  as  the  same  should  become  payable,  and  to  pay  the  ultimate  surplus  (if  any)  of 
the  monies  to  the  said  John  Berry.  Averments :  that  the  deed  was  executed  by  the 
said  John  Berry,  James  Knowles  and  Benjamin  Berry :  that  a  majority  in  number, 
representing  three-fourths  in  value  of  the  creditors  of  the  defendant  whose  debts 
respective!}'  amount  to  101.  and  upwards,  have  in  writing  approved  of  or  assented  to 
the  said  deed  ;  and  the  said  trustees  appointed  by  the  said  deed  duly  executed  the 
same  ;  and  the  said  deed  was  duly  registered,  and  the  defendant  has  done  and  per- 
formed all  things,  and  all  things  have  happened  and  exist,  required  by  the  statute  to 
make  the  said  deed  valid  and  binding  on  the  plaintiff  in  respect  of  the  said  debt :  and 
the  defendant  has  always  been  ready  and  willing,  and  still  is  ready  and  willing  to  pay 
the  plaintiff  the  said  composition  of  3s.  in  the  pound  upon  his  said  debt,  as  by  the 
said  deed  in  that  behalf  provided,  and  tendered  and  offered  to  pay  the  same  to  the 
plaintiff  at  the  time  and  in  the  manner  in  the  said  deed  provided,  and  the  plaintiff 
refused  to  accept  the  same ;  and  the  defendant  now  brings  into  Court  the  sum  of  151., 
being  the  amount  of  the  said  composition  upon  the  said  debt  of  the  plaintiff,  ready  to 
be  paid  to  the  plaintiff,  and  all  conditions  having  been  performed,  and  all  things  having 
happened  necessary  in  that  behalf,  the  plaintiff  became  and  was  and  is  bound  by  the 
said  deed  as  if  he  had  been  a  party  thereto  and  had  executed  the  same. 

[970]  Eeplication.  That  the  defendant  did  not  make  the  tender  and  offer  as  in 
the  plea  alleged.     Issue  thereon. 

The  cause  was  tried,  before  Pigott,  B.,  at  the  Middlesex  Sittings  in  Trinity  Term 
when  the  jury  found  a  verdict  for  the  defendant. 

T.  Jones,  in  the  same  term,  abtained  a  rule  nisi  to  enter  the  verdict  for  the 
plaintiff  non  obstante  veredicto,  on  the  ground  that  the  deed  set  forth  in  the  plea 
was  not  binding  on  the  plaintiff,  and  gave  advantages  to  the  parties  thereto  of  the 
third  part  which  it  did  not  give  to  the  plaintiff  or  other  creditors  not  parties  to  the 
deed ;  against  which 

Hayes,  Serjt.,  and  Kemplay  now  shewed  cause.  The  deed  is  between  the  debtor 
of  the  first  part,  two  sureties,  who  are  also  creditors,  of  the  second  part,  and  the 
creditors  who  execute  of  the  third  part;  and  it  provides  for  the  payment  by  the 
debtor  to  the  whole  of  his  creditors  of  a  composition  of  3s.  in  the  pound,  by  two 
instalments,  to  be  secured  by  the  joint  and  several  promissory  notes  of  the  debtor 
and  sureties;  and  it  assigns  all  the  debtor's  property  to  the  sureties.  The  debtor 
and  sureties  covenant  with  the  parties  of  the  third  part  to  pay  the  promissory  notes 
as  they  become  due.  It  is  objected  that  this  deed  is  not  binding  on  non-assenting 
creditors,  because  they  are  not  on  an  equal  footing  with  assenting  creditors,  inasmuch 
as  the  latter,  being  parties  to  the  deed,  have  a  remedy  on  the  covenant  in  the  event 
of  the  promissory  notes  not  being  paid,  but  the  former,  not  being  parties,  cannot  sue 
upon  the  deed.  But  there  is  no  inequality  between  the  two  classes  of  creditors ;  for 
as  no  party  of  the  third  part  has  executed  the  deed  there  is  no  creditor  who  can  sue 
upon  the  covenant.  [Martin,  B.  Is  not  the  deed  invalid  as  regards  non-assenting 
creditors,  because  there  is  no  covenant  with  them?]  The  composition  money  has 
been  ten-[971]-dered  to  the  plaintiff,  and  therefore  the  deed  operates  as  a  good  accord 
and  satisfaction.  [Channell,  B.,  referred  to  Garrod  v.  Simpson  (ante,  p.  395).]  The 
requisite  majority  in  number  and  value  of  creditors  have  assented  in  writing  to  the 
deed,  and  it  is  not  necessary  that  they  should  execute  it.  The  only  parties  who  have 
executed  the  deed  are  the  debtor  and  the  sureties,  so  that  all  the  creditors  are  on  the 
same  footing.  [Bramwell,  B.  Then,  so  long  as  the  deed  is  not  executed  by  any  party 
of  the  third  part  it  is  good,  but  when  any  one  of  those  parties  executes  it,  it  becomes 
bad.]  Confessedly,  if  all  the  creditors  executed  it,  it  would  be  good.  But,  secondly, 
if  on  this  plea  it  is  to  be  assumed  that  there  are  parties  of  the  third  part,  then  they 
would  be  trustees  for  the  whole  body  of  creditors,  assenting  or  non-assenting.  The 
case  is  distinguishable  from  Benham  v.  Broadhurst  (ante,  p.  472),  because  there  the 
covenant  was  with  the  executing  creditors  "respectively."  Here  the  covenant  is 
joint.  [Bramwell,  B.  Is  not  the  covenant,  so  far  as  relates  to  the  executing  creditors, 
with  each  ;  so  far  as  relates  to  non-executing  creditors  with  the  executing  creditors  as 
trustees  for  them "?]  A  covenant  must  be  taken  to  be  joint  or  several,  according  to 
the  interest  of  the  parties  to  it,  if  its  language  is  capable  of  being  so  construed,  but 
where  some  of  the  covenantees  have  no  legal  interest  the  covenant  is  joint,  and  not 
several :  Bradburne  v.  Botfield  (14  M.  &  W.  595).     In  Anderson  v.  Martindale  (1  East, 
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497)  the  covenant  was  held  to  be  joint,  although  it  was  for  the  benefit  of  only  one 
of  the  covenantees. 

T.  Jones,  in  support  of  the  rule.  This  case  is  concluded  [972]  by  Martin  v.  Gribble 
(ante,  p.  631),  in  which  this  Court  adopted  the  rule  laid  down  in  Ex  parte  Cockbum 
(33  L.  J.  Bank.  17).  [Martin,  B.  In  Martin  v.  Gribble  the  composition  was  only  to 
be  paid  to  those  creditors  who  executed  the  deed.]  Here  creditors  who  executed 
the  deed  would  obtain  the  promissory  notes,  in  addition  to  their  remedy  on  the 
covenant,  but  non-assenting  creditors  have  no  remedy  at  law,  but  must  resort  to  a 
Court  of  equity.  That  is  a  substantial  inequality  in  the  position  of  the  two  classes 
of  creditors,  and  such  an  inequality  will  vitiate  the  deed  :  Ex  parte  Cockbum  (33  L.  J. 
Bank.  17).  The  creditors  who  received  promissory  notes  might  sue  upon  them  and 
obtain  immediate  payment  under  the  Bills  of  Exchange  Act.  Again,  the  creditors 
who  executed  the  deed  would  obtain  an  admission  of  the  amount  of  their  debts. 
Moreover,  the  release  is  conditional  on  payment  of  the  promissory  notes,  and  cannot 
be  pleaded  as  an  equitable  any  more  than  as  a  legal  defence.  [Channell,  B.  If  no 
party  of  the  third  part  has  executed  there  is  no  inequality,  and  then,  the  composition 
money  having  been  tendered,  the  deed  may  operate  by  way  of  accord  and  satisfaction  : 
Ganod  v.  Simpson  (ante,  p.  395).]  That  case  only  decides  that  if  the  deed  be  good 
under  the  Bankruptcy  Act,  it  may  be  pleaded  by  way  of  accord  and  satisfaction.  If 
it  is  to  be  assumed  that  no  creditor  has  executed  the  deed,  then  there  is  no 
covenant,  and  if  no  covenant  there  is  no  composition.  Here  the  deed  is  pleaded  as 
an  equitable  defence ;  but  if  the  debtor  went  to  a  Court  of  equity  he  would  not  be 
entitled  to  an  absolute  injunction,  but  only  to  conditional  relief  on  payment  of  the 
composition. 

Pollock,  C.  B.  This  was  an  action  upon  a  bill  of  [973]  exchange.  The  defendant 
pleaded  a  deed  of  composition  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
and  a  tender  of  the  composition.  An  issue  was  taken  upon  the  question  of  tender, 
which  the  jury  have  found  for  the  defendant.  The  plaintiff  now  applies  for  judgment 
non  obstante  veredicto,  but  we  are  all  of  opinion  that  he  is  not  entitled  to  such  judg- 
ment, since  we  think  that  substantially  the  plea  is  an  answer  to  the  action. 

For  the  plaintiff  it  was  contended  that  the  present  case  is  governed  by  a  recent 
decision  in  this  Court  {Martin  v.  Gribble  (ante,  p.  631))  founded  on  the  opinion  of  the 
Lord  Chancellor  in  Ex  parte  Cockbum.  But  although  a  difference  may  exist  here  as 
well  as  in  those  cases  between  the  position  of  one  class  of  creditors  and  another,  yet 
the  difference  here  is  not,  in  my  judgment,  such  as  should  prevent  the  deed  from 
operating  in  accordance  with  its  manifest  intention,  when  the  conditions  required  by 
the  192nd  section  of  the  Bankruptcy  Act,  1861,  have  been  observed.  It  has  been 
said,  indeed,  that  non-assenting  creditors  have  no  covenant  upon  which  they  can  sue, 
nor  any  means  by  which  they  can  obtain  what  the  deed  meant  to  give  them.  But 
that  is  not  so ;  for,  although  there  is  no  covenant  in  the  deed  on  which  such  creditors 
can  sue  in  their  own  names,  they  can  sue  in  the  names  of  other  persons,  so  that,  by 
that  means,  they  can  at  law  obtain  the  benefits  of  the  deed.  Upon  the  whole,  the 
deed  being  executed  by  the  debtor  and  trustees,  and  assented  to  or  approved  of  in 
writing  by  the  requisite  proportion  of  creditors,  I  think  the  plea  pleaded  is  an  answer 
to  the  action. 

Martin,  B.  I  think  also  that  upon  a  motion  to  enter  judgment  non  obstante 
veredicto  the  deed  may  be  upheld.  [974]  In  such  a  case  the  Court  is  entitled  to 
make  every  reasonable  intendment  to  support  the  plea,  and  uphold  the  verdict. 
Now,  construing  the  averments  in  this  plea  to  mean  that  the  debtor  and  his  two 
sureties  are  the  only  persons  who  have  executed  the  deed,  that  the  requisite  pi'opor- 
tion  of  the  creditors  have  assented  to  or  approved  of  it,  and  have  agreed  to  take  a 
composition  of  3s.  in  the  pound  secured  by  promissory  notes,  but  have  none  of  them 
executed, — in  that  state  of  facts  there  can  be  no  inequality  in  the  position  of  the 
creditors,  for  they  all  stand  in  the  same  position.  And  if  the  provisions  of  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  have  been  complied  with,  I  am  not  prepared  to 
say  that  this  transaction  is  not  a  composition  by  deed  within  the  comprehensive  terms 
of  that  section. 

With  regard  to  the  objection  that  there  is  an  inequality  between  the  position  of 
creditors  who  execute  and  those  who  do  not,  because  those  who  execute  can  sue  in 
their  own  names,  which  those  who  do  not  cannot,  I  should  struggle  to  get  over  that 
objection.     But  I  prefer  basing  my  judgment  on  the  other  ground,  viz.,  that  on  the 
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averments  of  this  plea  we  may  hold  that  there  are  no  persons  parties  of  the  third 
part,  and  consequently  there  is  not  one  who  can  sue  on  the  covenant. 

Bramwell,  B.  I  am  of  the  same  opinion,  and  am  content  that  our  judgment 
should  be  for  the  defendant.  Although  under  these  deeds  all  creditors  ought  to  be 
equally  treated,  yet  that  rule  is  subject  to  this  qualification,  that  if  everything  is 
done  to  enable  non-assenting  creditors,  if  they  they  think  fit,  to  come  in  to  obtain 
equal  rights  with  assenting  creditors,  the  deed  is  not  invalid  because,  in  consequence 
of  their  declining  to  do  so,  assenting  creditors  [975]  have  some  advantage.  If  the 
debtor  covenants  with  the  assenting  creditors  to  pay  them  the  composition,  and,  not 
being  able  to  covenant  directly  with  the  non-assenting  creditors  because  they  will  not 
become  parties  to  the  deed,  he  covenants  with  a  third  person  on  their  behalf,  and  so 
does  his  best  to  give  all  the  creditors  equal  rights,  I  do  not  think  that  the  non-assent- 
ing creditors  have  any  cause  to  complain  that  they  are  not  on  an  equal  footing,  the 
deed  being  an  honest  deed. 

Channell,  B.  I  entirely  agree.  This  is  an  application  to  enter  judgment  for 
the  plaintiff  non  obstante  veredicto.  The  question  depends  on  whether  the  plea  is  an 
answer  to  the  action.  The  form  in  which  the  case  comes  before  the  Court  imposes  on 
us  the  obligation  of  reading  the  plea  so  as  to  make  it  a  defence,  if  it  can  be  so  read. 
I  am  of  opinion  that  it  can  be  so  read.  In  order  to  sustain  the  plea,  it  is  necessary 
that  the  deed  should  be  a  good  deed,  that  is,  so  far  as  it  is  disclosed  by  the  plea. 
The  deed  professes  to  be  a  deed  intended  to  be  executed  by  three  distinct  parties. 
The  first  party  is  the  debtor ;  the  second  the  sureties  for  payment  of  the  composition, 
the  third  the  other  persons  whose  names  are  subscribed  and  seals  affixed.  I  apprehend 
that  the  Court  are  bound  to  read  this  deed  as  executed  only  by  the  parties  of  the  first 
and  second  part ;  and  as  the  requisite  statutory  majority  have  assented  to  it,  what- 
ever disadvantages  the  other  creditors  may  labour  under  in  ray  opinion  there  is  no 
inequality  between  the  different  classes  of  creditors.  There  is  no  covenant  with  any 
of  the  creditors,  and  that  makes  this  a  diff"erent  case  from  Hx  parte  Cockhurn  and  The 
Chesterfield  and  Midland  Silkstone  Company  v.  Hawkins,  where  the  deed  was  executed 
by  some  of  the  creditors,  who  had  a  right  of  suit  upon  the  [976]  covenant  which  the 
non-assenting  creditors  had  not.  Therefore  we  do  not  interfere  with  the  Lord 
Chancellor's  decision  in  Ex  parte  Cockburn,  or  with  the  other  cases  in  this  Court. 
Then,  if  it  is  a  good  deed,  it  affords  an  answer  to  the  action.  It  is  not  pleaded  by 
way  of  release,  but  by  way  of  accord  and  satisfaction,  and  if  Garrod  v.  Simpson  is  to 
be  questioned  it  must  be  in  a  Court  of  error.  For  these  reasons  I  am  of  opinion  that 
the  rule  ought  to  be  discharged. 

Rule  discharged. 

[977]    Trinity  Vacation,  29  Vict. 

Priestly  v.  Fernie  and  Another.  June  23,  1863. — Where  the  master  of  a  ship 
signs  a  bill  of  lading  in  his  own  name,  and  is  sued  upon  it,  and  judgment  is 
obtained  against  him,  an  action  will  not  lie  against  the  owner  of  the  ship  upon 
the  same  bill  of  lading,  although  satisfaction  has  not  been  obtained  on  the  judg- 
ment against  the  master. 

[S.  C.  34  L.  J.  Ex.  172;  11  Jur.  (N.  S.)  813;  13  W.  R.  1089;  13  L.  T.  208. 
Distinguished,  Curtis  v.  Williamson,  1874,  L.  R.  10  Q.  B.  60.  Referred  to,  Kendall 
V.  Hamilton,  1879,  4  A.  C.  504.     Applied,  Sullivan  v.  Sullivan,  [1912]  2  Ir.  R.  116.] 

Declaration  by  the  plaintiff  as  secretary  of  the  Melbourne  Gas  Company.  For 
that  Daniel  Kavanagh,  master  of  the  vessel  called  "  The  Queen  of  Commerce,"  for  a 
voyage  of  the  said  vessel  from  the  port  of  Liverpool  to  Hobson's  Bay,  Port  Philip, 
signed  the  following  bill  of  lading : — 

"  Shipped  in  good  order  and  condition,  except  chips  and  sand-cracks,  by  Edmund 
Thompson  &c.,  agent  for  Harper  and  Moore,  in  or  upon  the  good  ship  or  vessel  called 
'The  Queen  of  Commerce,'  whereof  Kavanagh  is  master  for  this  present  voyage,  and 
now  lying  in  the  port  of  Liverpool  and  bound  to  Hobson's  Bay,  Port  Phillip,  264  retorts, 
being  marked  and  numbered  and  enumerated  as  per  margin,  and  are  to  be  delivered 
in  the  like  order  and  condition,  except  chips  and  sand-cracks,  or  breakage  arising  from 
any  cause  save  improper  stowage,  and,  subject  to  the  undermentioned  clauses,  from 
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the  ship's  tackle  at  Hobson's  Bay  or  railway  pier  (all  and  every  the  dangers  and 
accidents  of  the  seas,  fire  and  navigation  of  whatsoever  nature  or  kind  excepted),  unto 
the  Melbourne  Gas  Company,  or  their  assigns,  freight  for  the  said  goods  being  pay- 
able in  Melbourne  as  per  margin,  with  primage  and  average  accustomed.  In  witness 
whereof  the  master  of  the  said  ship  or  vessel  hath  affirmed  to  three  bills  of  lading,  all 
of  this  tenor  and  date,  one  of  which  bills  being  accomplished  the  rest  to  stand  void. 
(Then  followed  other  provisions,  not  material  to  the  present  question.)  [978]  Aver- 
ments :  That  the  said  Company,  by  their  agents  in  that  behalf,  shipped  and  delivered 
such  goods  as  are  specified  in  the  said  bill  of  lading  to  the  defendants,  and  they 
accepted  and  received  of  and  from  the  said  Company  the  same  on  board  the  said  vessel 
in  such  order  and  condition  as  are  mentioned  in  the  said  bill  of  lading,  to  be  by  the 
defendants  conveyed  in  the  said  vessel  to  such  place  and  for  such  purpose,  and  subject 
to  such  terms  and  conditions  as  are  in  the  said  bill  stated  and  contained ;  and  the 
said  vessel  completed  the  said  voyage,  and  everything  has  been  done  and  happened 
and  all  times  elapsed  requisite  to  enable  the  said  Company  to  have  all  the  said  terms 
observed  and  performed,  and  the  said  goods  delivered  to  the  said  Company  at  the 
place  in  the  said  bill  of  lading  specified  in  that  behalf,  and  in  the  order  and  condition 
contracted  for,  and  to  entitle  the  plaintiff  suing  as  aforesaid  to  recover  in  this  action 
in  respect  of  the  matters  in  this  count  stated.  Breach  :  That  the  defendants,  although 
not  prevented  by  the  said  excepted  dangers,  accidents,  causes,  matters  or  things,  or 
any  of  them,  failed  to  deliver  the  said  goods  to  the  said  Company  in  the  order  and 
condition  contracted  for,  &c. 

Plea.  That  the  plaintiff  as  such  secretary  as  in  the  declaration  alleged,  and  on 
behalf  of  the  said  Company,  heretofore,  in  the  Supreme  Court  of  Melbourne,  in  the 
colony  of  Victoria,  then  having  jurisdiction  in  that  behalf,  impleaded  the  said  Daniel 
Kavanagh  in  the  declaration  mentioned,  as  and  being  the  master  of  the  said  ship,  and 
signing  the  said  bill  of  lading,  for  the  same  identical  causes  of  action  as  in  the  declara- 
tion alleged,  and  such  proceedings  were  thereupon  had  in  the  said  Court  that  the 
plaintiff  as  such  secretary  recovered  against  the  said  Daniel  Kavanagh  1401.  3s.  for 
the  said  cause  of  action,  and  his  costs  of  suit  in  that  behalf;  and  afterwards  the 
plaintiff,  as  such  secretary  as  aforesaid  and  on  behalf  of  the  said  [979]  Company,  in 
the  Court  of  Exchequer  of  Pleas,  Westminster,  impleaded  the  said  Daniel  Kavanagh 
for  and  in  respect  of  and  upon  the  said  judgment  so  recovered  as  aforesaid,  and  such 
proceedings  were  thereupon  had  in  that  action  that  the  plaintiff  afterwards,  by  the 
judgment  of  the  said  last  mentioned  Court,  recovered  against  the  said  Daniel  Kavanagh 
2881.  10s.  lOd.  and  his  costs  of  suit  in  that  behalf,  and  after  the  recovery  of  the  said 
last  mentioned  judgment,  the  plaintiff  for  having  satisfaction  thereof,  caused  to  be 
duly  issued  out  of  the  said  Court  of  Exchequer  of  Pleas  a  writ  of  ca.  sa.  upon  the  said 
judgment,  and  by  virtue  of  which  said  writ  the  said  Daniel  Kavanagh  was  before  this 
suit  duly  taken  in  execution  at  the  suit  of  the  plaintiff,  and  was  kept  and  detained  in 
custody  to  satisfy  the  plaintiff  in  the  said  action ;  and  the  defendants  say  that  they 
are  being  sued  in  this  action  in  respect  of  the  said  Daniel  Kavanagh  having  signed 
the  said  bill  of  lading  as  master  of  the  said  ship  on  behalf  of  the  defendants  as  owners 
thereof,  and  that  they  are  not  otherwise  liable  in  this  action. 

Replication.  That  the  said  Daniel  Kavanagh,  being  a  prisoner  under  the  said 
writ,  became  bankrupt  within  the  meaning  of  the  statutes  in  force  concerning 
bankrupts,  and  thereupon  was  discharged  from  custody  under  the  said  writ  of  ca.  sa., 
without  the  consent  of  the  plaintiff,  by  act  of  law  under  and  by  virtue  of  the  statutes 
then  in  force  relating  to  bankrupts ;  and  that  such  proceedings  were  had  in  the  matter 
of  the  said  bankruptcy  that  the  said  Daniel  Kavanagh  afterwards  and  before  this  suit 
duly  obtained  an  order  of  discharge  under  the  said  statutes,  and  was  thereby  dis- 
charged of  and  from  the  said  judgments,  and  each  of  them ;  and  the  said  judgments 
are  and  each  of  them  is  wholly  unsatisfied,  and  the  plaintiff  had  not  at  any  time  before 
the  recovery  of  the  said  judgment  in  the  said  [980]  Couit  of  Exchequer,  or  before 
the  said  Daniel  Kavanagh  obtained  his  order  of  discharge  as  aforesaid,  notice  or 
knowledge  that  the  said  bill  of  lading  and  contract  was  mjide  by  the  defendants  or 
any  of  them. 

The  plaintiflf  also  demurred  to  the  plea. 

Rejoinder.  That,  after  the  said  Daniel  Kavanagh  became  and  was  bankrupt  as  in 
the  said  replication  mentioned,  and  before  the  commencement  of  this  suit,  the  plaintiff 
was  admitted  to  prove,  and  proved,  in  respect  of  the  said  judgment  so  recovered  in 
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the  said  Court  of   Exchequer  as  aforesaid,  against  the   estate  of   the  said  Daniel 
Kavanagh,  under  the  said  bankruptcy,  for  the  amount  due  upon  the  said  judgment. 

The  defendant  also  demurred  to  the  replication. 

Quaiu  argued  for  the  plaintiff. (a)'  The  plea  is  bad  and  the  replication  good.  An 
agent  who  contracts  so  as  to  make  himself  personally  liable  is  responsible  as  a  principal, 
and  the  liability  of  the  principal  remains  notwithstanding  the  agent  has  been  sued  and 
judgment  recovered  against  him.  In  Story  on  Agency,  §  295,  p.  397,  4th  ed.,  it  is 
said  :  "  There  seems,  however,  to  be  one  peculiarity  in  the  Koman  law  on  this 
subject ;  and  that  is  while  it  gives  a  right  to  proceed  against  the  owner  or  employer, 
as  well  as  against  the  master  of  the  ship,  for  the  amount  of  the  repairs  and  supplies 
furnished  for  the  ship,  and  for  other  contracts  made  by  him  within  the  scope  of  his 
employment ;  yet  if  the  creditor  elects  to  proceed  in  a  suit  against  either  of  them,  he 
thereby  discharges  the  other.  Est  autem  nobis  electio,  utrum  exercitorem  an  magistrum 
convenire  velimus.(i)  Heec  actio  ex  persona  magistri  in  exercitorem  [981]  dabitur. 
Et  ideo  si  cum  utro  eorum  actum  est,  cum  alterq  agi  non  potest.(a)2  Our  law  on  the 
other  hand,  while  it  gives  an  election  to  the  creditor  to  sue  either  the  master  or  the 
owner  in  a  distinct  and  separate  action,  does  not  preclude  the  creditor  by  such  an 
election  from  maintaining  another  action  against  the  party  not  sued,  unless  in  the 
first  action  he  has  obtained  a  complete  satisfaction  of  the  claim."  Here  there  has 
been  no  complete  satisfaction  of  the  claim,  for  the  replication  shews  that  the  defendant 
was  discharged  from  custody  under  the  writ  of  ca.  sa.  by  force  of  the  bankrupt  law. 
Though  an  agent  has  made  himself  personally  liable,  the  principal  is  also  liable,  unless 
the  agent  has  been  so  dealt  with  that  it  is  unjust  to  sue  the  principal ;  Thomson  v. 
Davenport  (9  B.  &  C.  78).  [Bramwell,  B.  Is  there  any  authority  that  where 
judgment  has  been  recovered  against  the  agent  the  principal  may  be  afterwards  sued] 
Pollock,  C.  B.  If  so,  both  could  be  sued  at  the  same  time.]  In  the  case  of  a  bill  of 
exchange  every  party  to  it  may  be  sued  at  the  same  time.  [Pollock,  C.  B.  There, 
by  the  custom  of  merchants,  every  party  to  the  bill  is  separately  liable.]  If  this  plea 
is  good,  the  principal  would  be'  discharged  from  his  contract  without  any  release  or 
satisfaction  in  respect  of  the  breach  of  it,  and  he  would  be  free  from  all  liability  to 
indemnify  the  agent.  Bringing  an  action  does  not  conclusively  shew  that  the  plaintiff 
has  elected  to  sue  the  agent,  more  especially  as  the  replication  avers  that  the  plaintiff 
had  not,  before  the  agent  obtained  his  order  of  discharge,  any  knowledge  that  the 
contract  was  made  with  the  principal.  In  Kent's  Commentaries,  vol.  3,  p.  161,  the 
law  is  thus  laid  down  :  "  The  master  is  always  personally  bound  by  his  contracts, 
and  the  person  who  deals  with  the  captain  in  a  matter  [982]  relative  to  the  usual 
employment  of  the  ship,  or  for  repairs  or  supplies  furnished  her,  has  a  double  remedy. 
He  may  sue  the  master  on  his  own  personal  contract,  and  he  may  sue  the  owner  on 
the  contract  made  on  his  behalf  by  his  agent,  the  master."  Then,  if  there  is  a  remedy 
against  both,  the  principal  is  not  discharged  unless  something  has  been  done  to  alter 
his  position,  or  lead  him  to  suppose  that  the  agent  alone  was  to  be  held  liable.  The 
arrest  of  the  agent  under  the  writ  of  ca.  sa.  would  not  operate  as  a  satisfaction,  so  as 
to  discharge  the  principal. 

R.  G.  Williams  (Aspinal  with  him),  in  support  of  the  plea.  The  only  authority 
on  the  subject  is  the  passage  cited  from  Story  on  Agency.  In  Abbott  on  Shipping, 
part  3,  chap.  2,  p.  90,  10th  edition,  the  law  is  thus  stated  :  "  It  is  true  that  the  master 
also  is  answerable  for  his  own  contract ;  for,  in  favour  of  commerce,  the  law  will  not 
compel  the  merchant  to  seek  after  the  owners  and  sue  them,  although  it  gives  him 
the  power  to  do  so,  but  leaves  him  a  twofold  remedy  against  the  one  or  the  other." 
The  passage  cited  from  Kent's  Commentaries,  vol.  3,  p.  161,  only  means  that  there  is 
a  remedy  against  either  the  master  or  the  owner.  [Bramwell,  B.  If  the  master  is 
sued  on  a  contract  made  by  him  on  behalf  of  the  owner,  the  latter  is  bound  to 
indemnify  the  master.]  Then,  if  the  owner  could  be  sued  after  judgment  against  the 
master,  he  would  be  liable  to  two  actions.  [Channell,  B.  In  Story  on  Agency,  §  294, 
p.  395,  it  is  said  that  "  the  master  of  a  ship  is,  in  general,  personally  responsible,  as  well 
as  the  owner,  upon  all  contracts  made  by  him  for  the  employment,  repairs  and 
supplies  of  the  ship.     This  is  the  established  rule  of  our  maritime  law  ;  and  it  is  said 

(ay  Before  Pollock,  C.  B.,  Bramwell,  B.,  and  Channell,  B. 

(b)  Dig.  lib.  14,  tit.  I.,  1.  1,  §  17  ;  Potier,  Pand.  lib.  14,  tit.  1,  art.  iv.,  17. 

{af  Dig.  lib.  14,  tit.  I.,  1.  1,  §  24 ;  Potier,  Pand.  lib.  14,  tit.  1,  art.  iv.,  17. 
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to  have  been  introduced  in  favour  of  commerce,  so  that  merchants  may  not  be  com- 
pelled to  seek  after  the  owners  to  sue  them ;  but  that  they  may  have  [983]  a  twofold 
remedy,  against  the  owners  and  against  the  master."]  That  tends  to  shew  that  the 
position  of  the  owner  and  master  of  a  vessel  is  different  from  that  of  principal  and 
agent.  Besides,  there  is  no  authority  that,  after  judgment  and  execution  against  an 
agent,  an  action  may  be  maintained  against  the  principal.  Thomson  v.  Davenport 
(9  B.  &  C.  78)  is  no  authority  for  such  a  proposition.  In  the  case  of  principal  and 
agent,  the  seller  has  the  option  of  suing  either;  but,  directly  he  brings  his  action 
against  one  he  elects  to  treat  him  as  the  party  responsible.  Besides,  in  the  case  of 
principal  and  agent,  the  proceedings  must  be  taken  against  the  agent  within  a 
reasonable  time.  Here  the  plaintiff  did  not  inquire  within  a  reasonable  time  who 
were  the  owners  of  the  vessel.  The  bringing  the  action  against  the  master,  proceeding 
to  judgment  and  execution  against  him,  and  proving  against  his  estate  in  bankruptcy, 
are  conclusive  evidence  of  an  election.  It  is  strange  that,  if  such  an  action  will  lie, 
no  precedent  can  be  found  in  the  books. 

Quain,  in  reply,  cited  3  Kent's  Com.  161,  Chit.  Prac.  683,  11th  ed. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.  We  are  of  opinion  our  judgment  shouhl  be  for  the  defendant.  If 
this  were  an  ordinary  case  of  principal  and  agent,  where  the  agent,  having  made  a 
contract  in  his  own  name,  has  been  sued  on  it  to  judgment,  there  can  be  no  doubt 
that  no  second  action  would  be  maintainable  against  the  principal.  The  very  expres- 
sion that  where  a  contract  is  so  made  the  contractee  has  an  election  to  sue  agent  or 
principal,  supposes  he  can  only  sue  [984]  one  of  them,  that  is  to  say,  sue  to  judgment. 
For  it  may  be  that  an  action  against  one  might  be  discontinued  and  fresh  proceedings 
be  well  taken  against  the  other.  Further,  there  is  abundance  of  authority  to  shew 
that  where  the  situation  of  the  principal  is  altered  by  dealings  with  the  agent  as 
principal,  the  former  is  no  longer  subject  to  an  action.  But  this  is  the  case  here.  The 
defendants  may  or  may  not  be  liable  to  indemnify  the  master  in  respect  of  his  costs 
or  his  imprisonment.  But  they  are  clearly  liable  to  him  or  his  estate,  in  respect  of 
the  damages  recovered  against  him,  and  proceedings  might  have  been  taken  against 
them  as  soon  as  judgment  was  recovered  against  the  master,  and  before  any  payment 
by  or  execution  against  him.  They  are  now  therefore  under  a  liability  to  the  master 
or  his  estate  to  the  extent  of  the  whole  claim,  and  yet  it  is  sought  to  bring  them 
under  a  fresh  liability  for  that  to  the  plaintiffs. 

If  this,  then,  were  the  ordinary  case  we  have  mentioned,  there  could  be  no  doubt 
on  the  subject.  But  it  is  said  that  the  liability  of  the  master  of  a  vessel  acting  for  his 
owners  and  their  liability  where  he  acts  for  them  is  different  from  the  liabilities  in 
ordinary  cases  of  principal  and  agent,  and  that  first  one  and  then  the  other  may  be 
sued.  The  plaintiff's  argument,  then,  viz.,  that  the  present  case  is  anomalous,  is 
exceptional.  When  that  is  contended  for  strong  reason  ought  to  be  given  for  it. 
What  is  given  here  ?  It  is  certain  that  the  master's  liability  is  founded  on  the  same 
considerations  as  that  of  an  ordinary  agent,  viz.,  he  makes  the  contract  in  his  own 
name :  Rich  v.  Coe  (2  Cowp.  636),  Story  on  Agency,  §  296.  But  it  is  said  that  for 
purposes  of  commerce  it  is  convenient  both  master  and  owner  should  be  suable.  So  it 
is,  but  why  to  the  extent  contended  for  more  than  in  any  other  case  of  principal  and 
[985]  agent?  It  might  be  hard  to  make  a  person  who  deals  with  the  master  run  after 
the  owner  to  sue  him ;  but  why,  if  he  sues  the  master,  should  he  afterwards  sue  the  owner 
merely  because  it  is  very  right  he  should  be  able  to  sue  the  captain  or  owner  ?  In 
reality  no  reason  can  be  given  for  the  distinction  attempted  between  this  and  other 
cases  of  principal  and  agent.  It  is  not  said  none  could  be  given  why  in  all  cases  of 
principal  and  agent  both  should  be  suable,  but  that  there  is  no  particular  reason 
applicable  to  the  masters  and  captains  of  ships. 

The  case,  then,  must  rest,  not  on  principle,  but  on  authority,  and  that  authority 
is  limited  to  a  passage  in  Story  on  Agency.  It  is  remarkable  that  he  is  of  opinion  that 
there  was,  by  the  Roman  law,  an  option  to  sue  either,  but  not  both.  If  so,  what  he 
lays  down  is  peculiar  to  "our  law,"  and  doubly  anomalous.  He  gives  no  reason  for 
it,  but  cites  2  Livermore  on  Agency,  267.  He  (Story)  says  the  second  action  may  be 
maintained,  unless  "  in  the  first  action  he  has  obtained  complete  satisfaction  of  his 
claim."  On  reference,  however,  to  Livermore,  we  say  it  with  great  respect,  he  really 
says  nothing  in  support  of  such  a  proposition.    What  he  says  is  :  "  Masters  of  merchant 
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■vessels  are  personally  answerable  upon  the  contracts  made  by  them  in  relation  to  the 
employment  of  the  ship,  to  repairs,  or  to  supplies  furnished  for  the  ship's  use.  For 
the  law  gives  to  the  merchant  who  contracts  with  the  master  a  twofold  remedy  against 
the  owner  and  against  the  master."  For  this  he  cites  Rich  v.  Coe  (2  Cowp.  636),  which, 
though  a  very  questionable  decision,  justifies  Liverraore's  propositions,  but  not  Story's. 
It  only  decides  that  the  owners  are  liable  upon  an  order  by  the  master  for  necessaries, 
though  without  their  authority.  It  is  true  [986]  Lord  Mansfield  says  the  master, 
the  owner  and  the  ship  are  trusted,  but  he  says  nothing  to  support  what  is  contended 
for.  It  is  remarkable  Story  does  not  cite  this  authority,  so  cited  by  Livermore.  Melius 
est  petere  fontes  quam  sectari  rivulos. 

Then  really  there  is  no  authority  for  this  contention,  while  there  is  much  the  other 
way  in  the  silence  of  all  other  writers  on  the  subject.  It  is  not  suggested  in  Abbott 
on  Shipping,  p.  91,  nor  in  Kent's  Commentaries  (see  3  Kent,  161),  nor  in  Maude  and 
Pollock  on  Shipping,  p.  102,  nor  in  Maclachan,  p.  128,  nor  in  Parsons  on  Maritime 
Law,  vol.  1,  p.  378.  There  is  one  powerful  consideration  the  other  way,  viz.,  if  the 
master  contracts  under  seal  no  action  lies  on  the  contract  against  the  owners.  Why? 
If  the  master  makes  two  contracts,  one  for  himself  and  one  for  his  owners,  why  should 
his  contract,  being  under  seal,  prevent  the  owners  being  sued  on  that'which  the  master 
has  made  for  themi  Nothing.  But  if  he  makes  one  contract  only,  as  in  ordinary 
cases  where  the  agent  contracts  in  his  own  name,  which  the  merchant  may  say  binds 
him  because  made  in  his  name,  or  binds  his  owners  because  made  for  them,  then  the 
decisions  are  intelligible  and  the  expression  is  correct,  the  owners  are  not  liable  because 
of  a  technical  rule,  that  a  contract  under  seal  cannot  bind  a  person  not  executing,  and 
not  giving  authority  under  seal  for  its  making:  see  Abbott  on  Shipping,  ed.  1856, 
p.  169.  Leslie  v.  Wilson  (3  B.  &  B.  171)  is  not  opposed  to  this.  Therefore  we  give 
judgment  for  the  defendant. 

Judgment  for  the  defendant. 


[987]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Woods  v.  De  Mattos.  June  21,  1865. — Held,  in  the  Exchequer  Chamber,  that 
throughout  the  bankrupt  Acts  the  word  "  creditor  "  is  used  in  the  sense  of  a 
person  having  a  claim  which  can  be  proved  under  the  bankruptcy,  whether  it  is 
a  debt  or  not ;  and  that,  in  the  192nd  section  of  the  Bankruptcy  Act,  1861,  it 
must  be  understood  to  mean  all  persons  who  had,  at  the  time  of  the  execution 
of  the  deed,  a  claim  against  the  debtor,  proveable  against  his  estate  if  he  then 
became  bankrupt. — An  inspectorship  deed,  under  the  Bankruptcy  Act,  1861, 
contained  (amongst  others)  the  following  clauses : — 14.  The  original  holders 
of  negotiable  instruments  and  the  present  or  ultimate  holders  thereof,  as  well 
as  any  intermediate  indorsers,  may  be  admitted  to  execute  or  assent  to  or 
approve  of  these  presents,  with  such  act  being  an  admission  that  they  respectively 
are  or  will  become  creditors. — 19.  In  case  any  dividend  shall  be  made  before 
all  the  creditors  shall  have  executed  these  presents,  or  have  assented  thereto,  it 
shall  be  lawful  for  the  inspectors  to  set  apart  a  sufficient  sum  for  the  purpose 
of  paying  like  rateable  dividends  to  such  last  mentioned  creditors,  and  to  any 
of  the  creditors  who  shall  have  executed  these  presents  or  assented  thereto,  but 
the  dividends  on  whose  debt  shall  not  have  been  ascertained ;  or  in  case  no  such 
sum  shall  be  set  apart,  they  shall  be  at  liberty  to  direct  that  out  of  the  first 
monies  applicable  to  a  dividend,  the  dividends  payable  to  the  last  mentioned 
creditors  shall  be  paid  to  or  set  apart  for  them  before  any  further  dividend  shall 
be  made  among  the  creditors. — 23.  When  the  estate  shall  have  been  fully 
administered  the  inspectors  may  certify  the  fact  in  writing,  and  such  certificate 
shall  be  conclusive  evidence  of  the  truth  of  the  matters  therein  alleged. — 30.  These 
presents  are  intended  as  a  deed  of  inspectorship  within  the  provisions  of  the  Bank- 
ruptcy Act,  1861 ;  but  in  case  they  cannot  so  operate,  they  shall  be  binding  on 
creditors  executing  or  assenting  to  them.  It  shall  be  lawful  for  the  inspectors 
to  bring,  take  and  defend  all  such  actions,  suits  and  other  proceedings  as  they 
may  think  fit  for  the  purpose  of  giving  eff'ect  to  these  presents,  and  in  defence 


3H.&C.  988.  WOODS   V.  DE   MATTOS  825 

of  the  debtor  at  the  suit  of  any  of  the  creditors  who  may  take  proceedings 
against  him  in  respect  of  any  debt,  claim,  or  demand,  and  they  shall.be 
indemnified  out  of  the  estate  in  respect  of  the  costs  of  so  doing. — 31.  If  any 
of  the  creditors  shall  prosecute  any  action,  suit  or  other  proceeding  in  respect 
of  any  debt,  claim  or  demand,  these  presents  shall  operate  and  have  the  same 
force  and  effect  as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861.  And 
this  declaration  and  agreement  may  be  pleaded  in  bar  of  such  action  in  like 
manner  as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861,  might  be 
pleaded  in  case  the  debtor  had  been  adjudicated  bankrupt. — Held,  in  the 
Exchequer  Chamber,  that  none  of  these  provisions  invalidated  the  deed. 

[S.  C.  L.  R.  1  Ex.  91  ;  35  L.  J.  Ex.  64 ;  12  Jur.  (N.  S.)  78.  Distinguished,  Eoggarthv. 
Taylor,  1867,  L.  R.  2  Ex.  105  ;  Sharland  v.  Spence,  1867,  L.  R.  2  C.  P.  459.  Referred 
to,  Robertson  v.  Goss,  1867,  L.  R.  2  Ex.  398.  Not  applied,  In  re  Thompson;  Ex  parte 
WUmot,  1867,  L.  R.  2  Ch.  App.  800  ;  Solomm  v.  Isaacs,  1872,  27  L.  T.  627.  Applied, 
Bailey  v.  B(rwen,  1868,  L.  R.  3  Q.  B.  140;  Hooper  v.  Marshall,  1869,  L.  R.  5 
C.  P.  7.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  for  the  defendants  on  demurrer 
to  a  replication.  The  [988]  declaration  was  on  a  bill  of  exchange  to  which  the 
defendant  pleaded  an  inspectorship  deed  under  the  Bankruptcy  Act,  1861.  The 
replication  set  out  the  deed  verbatim,  which  is  the  same  as  in  Stiick  v.  De  Mattes, 
ante,  p.  22. 

J.  Brown  (C.  Day  with  him)  argued  for  the  plaintifF.(o)  The  question  is,  whether 
this  deed  is  valid  as  against  non-assenting  creditors.  Deeds  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134)  are  of  three  kinds  :  first,  a  deed 
whereby  a  debtor  assigns  all  his  estate  and  effects  to  trustees  to  distribute  amongst 
his  creditors  :  secondly,  a  deed  by  which  the  creditors  agree  to  accept  a  composition  : 
thirdly,  a  deed  of  inspectorship  under  which  the  creditors  take  no  assignment  of  the 
debtor's  estate,  but  he  undertakes  to  wind  it  up  under  the  superintendence  and  control 
of  inspectors.  The  9th  clause  (ante,  p.  35)  of  this  deed  provides  for  the  mode  in 
which  the  monies  arising  from  the  debtor's  estate  and  effects  are  to  be  applied. 
By  the  23rd  clause  (ante,  p.  43),  when  the  estate  has  been  fully  administered,  the 
inspectors  may  certify  that  fact,  and  their  certificate  shall  have  the  same  operation 
as  an  order  of  discharge  under  an  adjudication  in  bankruptcy,  and  may  be  pleaded 
accordingly.  That  clause  is  open  to  objection,  because  the  debtor  may  take  as  long 
as  he  pleases  in  administering  his  estate,  and  the  creditors  may  be  delayed  for  an 
indefinite  time.  The  30th  clause  (ante,  p.  48)  provides  that  if  the  deed  cannot 
operate  as  a  deed  of  inspectorship  under  the  Bankruptcy  Act,  1861,  it  shall  nevertheless 
be  binding  on  creditors  executing  or  assenting  to  it ;  so  that  the  entire  estate  might  be 
distributed  amongst  those  creditors  only.  [989]  [Crompton,  J.  The  creditors  who 
executed  or  assented  to  the  deed  would  alone  be  bound  by  its  provisions ;  but  it 
would  operate  as  an  equitable  assignment  for  the  benefit  of  all  the  creditors.]  The 
30th  clause  is  also  bad,  on  the  ground  that  if  a  creditor  whose  debt  is  disputed,  seeks 
to  prove  the  amount  by  an  action  against  the  debtor,  he  incurs  the  penalty  of  having 
the  action  defended  out  of  the  funds  of  the  estate.  The  31st  clause  (ante,  p.  49)  is 
unreasonable  and  void.  It  professes  to  give  the  deed  the  same  operation  and  effect 
as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861.  That  is  defined  by  the 
161st  section.  The  31st  clause  absolutely  prohibits  every  creditor  from  suing  the 
debtor,  even  if  his  debt  is  disputed,  or  the  deed  invalid ;  even  if  he  does,  the  action 
may  be  defeated  by  a  plea  of  discharge  as  in  bankruptcy,  and  all  remedy  against  the 
debtor  would  be  gone.  But  in  bankruptcy,  if  a  creditor  sues  a  bankrupt  before  his 
discharge,  the  only  consequence  is  that  the  creditor  cannot  prove  his  debt  without 
relinquishing  his  action;  he  may  elect  to  prosecute  it,  and  proceed  to  judgment,  but 
he  cannot  take  the  bankrupt  in  execution  without  leave  of  the  Court  of  Bankruptcy. 
By  comparing  the  3l8t  clause  with  the  23rd  it  will  be  obvious  how  inequitable  the 
31st  is.  Under  the  23rd,  the  debtor  cannot  have  the  benefit  of  an  order  of  discharge 
as  in  bankruptcy  until  the  inspectors  have  certified  that  his  estate  has  been  fully 
administered,  and,  moreover,  if  the  debtor  becomes  bankrupt,  the  creditor  may  prove 

(a)  June  21.  Before  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J.  Keating, 
J.,  was  only  present  during  a  part  of  the  argument. 
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under  the  bankruptcy.  But,  by  the  31st  clause,  a  creditor  who  sues  the  debtor  will 
not  only  lose  his  debt,  but  also  his  rights  in  case  of  bankruptcy.  Again,  if  a  debtor 
assigned  all  his  estate  and  effects  under  the  provisions  of  the  21st  clause,  a  plea  of 
his  discharge,  as  in  bankruptcy,  [990]  to  an  action  by  a  creditor,  would  not  deprive 
him  of  his  share  of  the  assets ;  but  under  the  31st  clause,  by  such  a  plea,  he  would 
be  barred  from  recovering  anything.  [Blackburn,  J.  Has  the  31st  clause,  fairly 
construed,  any  greater  effect  than  this,  that  if  the  creditor  sue  the  debtor  the  action 
must  be  stopped,  or  the  creditor  will  lose  all  benefit  under  the  deed  1]  If  the  debtor 
were  made  bankrupt  the  creditor  could  not  prove  under  the  bankruptcy ;  but  no  such 
result  follows  a  discharge  under  the  23rd  clause.  Moreover,  a  creditor  whose  debt 
is  discharged  by  force  of  the  31st  clause  could  not  make  the  declaration  which,  by 
the  13th  clause,  is  necessary  to  entitle  him  to  a  dividend.  A  debtor  has  no  right  to 
subject  a  creditor  to  the  loss  of  his  debt,  if  he  thinks  fit  to  contest  the  validity  of 
the  deed  :  Dell  v.  King  (2  H.  &  C.  84),  Hidson  v.  Barclay  (ante,  p.  361).  It  will  be 
argued  that  these  objections  are  removed  by  the  32nd  clause  (ante,  p.  50),  but  it  is 
difficult  to  ascertain  in  what  position  the  creditors  are  under  it.  [Byles,  J.  The 
clause  means  that  the  deed  shall  be  construed  so  as  to  operate  as  a  good  deed 
under  the  bankrupt  law.]  If  clause  31  be  rejected  as  contrary  to  the  principle  of  the 
bankrupt  law,  there  would  be  no  clause  of  release  in  the  deed  :  The  Ipstones  Park  Iron 
Ore  Company  v.  Pattinson  (2  H.  &  C.  828).  Again,  the  deed  contains  no  provision  for 
dissenting  creditors  being  heard  by  the  inspectors  before  they  grant  their  certificate 
under  the  23rd  clause ;  and  the  certificate,  though  granted  ex  parte,  is  conclusive 
evidence  of  the  matters  therein  alleged;  but  a  bankrupt  must  undergo  a  public 
examination  before  he  obtains  his  discharge:  24  &  25  Vict.  c.  134,  s.  140;  and  after 
an  order  of  discharge  the  Court  may  rehear  the  matter  :  sect.  168.  [Blackburn,  J. 
Why  cannot  the  requisite  majority  in  number  and  value  of  creditors  give  [991]  the 
inspector  his  power  to  certify  as  against  themselves  1]  It  is  inconsistent  with  the 
provisions  of  the  197th  section.  [Byles,  J.  The  inspectors  have  no  more  power  than 
Commissioners  in  bankruptcy.  Blackburn,  J.  You  do  not  dispute  that  in  a  composi- 
tion deed  it  is  competent  for  the  creditors  to  release  the  debtor,  and,  if  so,  I  do  not 
see  why  it  is  beyond  their  authority,  in  a  deed  of  inspectorship,  to  empower  the 
inspectors  to  grant  a  certificate]  Such  a  provision  is  unreasonable :  Woods  v.  Foote 
(1  H.  &  C.  841).  [Blackburn,  J.  Where  the  majority  in  number  and  value  of 
creditors  binds  the  rest,  if  one  set  of  creditors  is  worse  oflF  than  the  other  the  deed  is 
void  on  the  ground  of  inequality,  but  where  the  deed  applies  equally  to  all  the 
creditors,  I  do  not  think  it  bad  because  it  contains  a  provision  which  is  unreasonable.] 
In  several  cases  these  deeds  have  been  considered  bad,  because  unreasonable  ;  Hidson 
V.  Barclay  (ante,  p.  9  ;  overruled  in  error,  ante,  p.  361),  Leigh  v.  Pendlehury  (15  C.  B. 
N.  S.  815),  Coles  v.  Turner  (18  C.  B.  N.  S.  736).  The  14th  clause  (ante,  p.  37)  allows 
the  holders  of  negotiable  instruments  to  execute  the  deed,  without  such  act  being 
an  admission  that  they  will  become  creditors.  That  has  a  tendency  to  mislead  the 
other  creditors  (Forsyth  on  Composition,  p.  51,  3rd  ed.) ;  and  is  in  contravention 
of  the  Act,  which  never  meant  that  a  person  should  execute  the  debt  as  a  creditor, 
unless  in  respect  of  his  entire  claim :  Holmer  v.  Viner  (1  Esp.  131),  Britten  v.  Hughes 
(5  Bing.  460). 

This  deed  is  also  bad  on  the  ground  that  it  is  made,  not  merely  with  the  creditors 
of  the  debtor,  but  also  with  the  persons  who  would  be  entitled  to  prove  under  an 
adjudication  of  bankruptcy  against  him,  founded  on  a  petition  filed  on  the  day  of  the 
date  of  the  deed.  Such  persons  are  not  creditors  [992]  within  the  meaning  of  the 
192nd  section.  In  bankruptcy  a  creditor  may  prove  for  unliquidated  damage  :  sect.  153. 
[Blackburn,  J.  The  192nd  section  has  the  words  "debts  or  liabilities."  In  the  144th 
section  the  word  "  creditor "  is  used  in  the  sense  of  a  person  who  has  a  right  to 
prove  his  debt.]  By  the  178th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  a  person  may  prove  in  respect  of  a  liability  to  pay  money  upon  a  contingency. 
A  claimant  in  respect  of  a  liability  has  no  option  of  assenting  or  dissenting  to  this 
deed,  because  the  first  condition  of  the  192nd  section  only  mentions  creditors  "  whose 
debts  shall  respectively  amount  to  101."  The  fifth  condition  uses  the  same  language. 
The  claims  on  liabilities  might  exceed  the  debts,  and  it  could  never  have  been 
intended  that  in  ascertaining  the  requisite  majority  those  creditors  should  be  included 
who  have  no  voice  in  the  matter.  The  198th  section  clearly  applies  only  to  debts, 
properly  so  called.     Again,  a  person  who  claims  in  respect  of  premiums  on  insurance 
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cannot  be  an  assenting  or  dissenting  creditor,  for  the  amount  of  his  claim  cannot  be 
ascertained,  under  the  154th  section,  until  after  the  registration  of  the  deed,  for  until 
then  the  Court  of  Bankruptcy  has  no  jurisdiction  :  sect.  197.  Mare  v.  Underhill 
(4  B.  &  S.  566)  is  an  express  authority  that  a  person  who  could  not  have  executed  the 
deed  is  not  "a  creditor"  within  the  meaning  of  the  192nd  section.  The  19th 'clause 
is  open  to  objection  on  the  ground  that  it  empowers  the  inspectors  to  withhold 
dividends  until  the  creditors  have  assented  to  the  deed. 

Beresford,  contrk.{b)  The  word  "creditor,"  in  the  192nd  section,  means  a  person 
having  a  claim  which  he  might  prove  in  bankruptcy.  That  is  evident  from  the  197th 
[993]  section,  which  subjects  the  debtor  to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy, in  the  same  manner  as  if  he  had  been  adjudged  bankrupt.  The  object  of 
the  legislature  was  to  prevent  the  expense  of  administering  the  debtor's  estate  in 
bankruptcy ;  and,  if  the  192nd  section  be  construed  as  confined  to  creditors  properly 
so  called,  that  object  will  be  defeated  ;  for,  although  the  deed  may  be  executed  by  the 
requisite  majority  in  number  and  value  of  creditors,  a  person  having  a  claim  which  he 
could  prove  in  bankruptcy  might  cause  the  debtor  to  be  adjudicated  bankrupt.  If 
the  192nd  section  was  intended  to  apply  solely  to  creditors  in  respect  of  debts 
properly  so  called,  why  should  the  words  "or  liabilities"  have  been  inserted'?  In 
Ex  parte  Mendel  (1  De  Gex,  J.  &  S.  330),  where  a  claimant  was  not  allowed  to  prove 
under  a  trust  deed  for  unliquidated  damages,  there  had  been  no  breach  of  contract  at 
the  time  of  the  execution  of  the  deed,  and  he  could  not  have  proved  under  an 
adjudication  in  bankruptcy.  Then,  as  to  the  19th  clause,  according  to  the  ordinary 
rule  of  construction,  if  it  may  be  construed  so  as  not  to  invalidate  the  deed,  that  con- 
struction ought  to  be  put  upon  it.  Its  true  construction  is,  that  the  inspectors  may 
set  apart  sums  for  paying  dividends  to  creditors  who  have  not  expressed  their  assent, 
or  to  assenting  creditors  the  amount  of  whose  dividend  has  not  been  ascertained  ;  or 
in  case  no  sums  be  set  apart  such  creditors  are  to  receive  a  dividend  before  the  other 
creditors  receive  a  second  dividend.  The  clause  does  not  empower  the  inspectors  to 
withhold  dividends  until  creditors  have  assented. 

J.  Brown  replied. 

Crompton,  J.  With  respect  to  the  question  as  to  the  [994]  meaning  of  the 
word  "creditor,"  in  the  192nd  section,  the  Court  will  take  time  to  consider.  As 
to  all  the  other  objections  to  the  deed,  we  are  satisfied  that  they  ought  not  to  prevail. 

Cur.  adv.  vult. 

In  the  following  Michaelmas  Vacation  (December  1st)  the  judgment  of  the  Court 
was  delivered  by 

Blackburn,  J.  This  was  a  case  in  error  from  the  Court  of  Exchequer,  which 
was  argued  in  the  sittings  after  Trinity  Term,  before  Mr.  Justice  Crompton,  my 
brothers  Willes,  Byles  and  myself.  My  brother  Keating,  who  heard  the  beginning  of 
the  argument  of  the  case,  was  obliged  to  go  to  Chambers  before  the  only  point  on 
which  we  took  time  to  consider  arose. 

The  question  was  whether  a  composition  deed  was  binding  on  the  plaintiff,  who 
had  not  assented  to  it.  The  same  deed  had  been  previously  held  good  by  the  Court 
of  Exchequer  in  the  case  of  Strick  v.  De  Matlos,  3  H.  &  C.  22  :  and  the  present  case  was, 
in  substance,  an  appeal  from  that  decision. 

A  great  many  objections  were  raised  before  us,  all  of  which  were  disposed  of  in 
the  course  of  the  argument,  except  the  following  one.  The  deed  is  expressed  to  be 
between  the  debtor,  his  inspectors  and  the  persons  "  who  at  the  date  hereof  are 
respectively  creditors  of  the  said  De  Mattos,  or  who  would  be  entitled  to  prove 
under  an  adjudication  of  bankruptcy  against  the  said  De  Mattos  on  a  petition  filed 
on  the  day  of  the  date  of  these  presents,  hereinafter  called  the  creditors,"  and  the 
different  provisions  of  the  deeds  are  in  favour  of  the  creditors  thus  defined.  It  wtis 
objected  that  many  claims  can  be  proved  in  [995]  bankruptcy  which  are  not  strictly 
debts,  viz.,  contingent  liabilities  with  a  special  enactment  providing  for  their  proof ; 
and  it  was  contended  that  the  persons  who  were  entitled  to  prove  such  claims  were 
not  creditors  within  the  meaning  of  the  192nd  section  of  the  24  &  25  Vict.  c.  134. 
My  brother  Willes  entertained  some  doubt  whether  this  objection  was  not  well 
founded,  and  in  deference  to  him  we  took  time  to  consider.     His  doubts,  I  believe, 

(6)  He  was  requested  by  the  Court  to  confine  his  argument  to  the  two  last 
objections. 
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are  not  yet  altogether  dispelled,  though  he  docs  not  dissent  from  our  judgment 
The  other  members  of  the  Court,  including  the  late  Mr.  Justice  Crompton,  whose 
opinion  on  the  point  was  very  decided,  were  of  opinion,  and  on  consideration  my 
brother  Byles  and  myself  still  are  of  opinion,  that  throughout  the  bankrupt  Acts  the 
word  "  creditor  "  is  used  in  the  sense  of  a  person  having  a  claim  which  can  be  proved 
under  the  bankruptcy,  whether  it  is  a  debt  or  not;  and  we  think  that  in  the  192nd 
section  it  must  be  understood  to  mean  all  persons  who  had,  at  the  time  of  the 
execution  of  the  deed,  a  claim  against  the  debtor  proveable  against  his  estate  if  he 
then  became  bankrupt. 

We  therefore  think  that  this  objection  also  fails,  and  consequently  that  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

[996]    In  the  Exchequer  Chamber. 

(Appeal  from  the  Court  of  Exchequer.) 

Symons  and  Another  v.  George  and  Others.  June  21,  1865. — A  debtor,  by 
deed  in  the  form  given  by  Schedule  D.  of  the  Bankruptcy  Act,  1861,  conveyed 
his  estate  and  eflfects  to  trustees.  The  deed  was  executed  by  the  debtor,  the 
trustees  and  a  creditor,  and  registered  under  the  Act.  The  assent  of  creditors 
required  by  the  192nd  section  was  not  obtained.  Possession  of  the  goods  con- 
veyed by  the  deed  was  given  to  the  trustees  on  the  day  the  deed  was  executed. 
After  execution,  and  before  registration,  a  fi.  fa.  issued  at  the  suit  of  a  judgment 
creditor,  under  which  the  goods  comprised  in  the  deed  were  seized  in  execution. 
Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer),  that  this  was  a  good  deed  at  common  law,  and  not  void  by  reason 
of  the  trust  being  incapable  of  performance  under  the  197th  section  of  the 
Bankruptcy  Act,  1861. 

[S.  C.  34  L.  J.  Ex.  197.  Applied,  Johnson  v.  Osentm,  1869,  L.  R.  4  Ex.  114 ;  In  re 
Brooksbank;  Ex  parte  Atkinson,  1870,  L.  R.  9  Eq.  746.  Explained,  Benecke  v. 
Whittall,  1877,  2  A,  C.  612.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  discharging 
a  rule  to  enter  the  verdict  for  the  defendants,  pursuant  to  leave  reserved  at  the  trial. 
The  pleadings  and  facts  fully  appear  in  the  report  of  the  case :  ante,  p.  68. 

Gray  (Cleave  with  him)  argued  for  the  appellants.  The  case  raises  two  questions, 
first,  whether  a  deed  which  does  not  comply  with  the  requisitions  of  the  192nd  section 
of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  is  within  the  operation  of  the 
197th  section  :  secondly,  whether  this  deed  is  not  void  on  account  of  the  trusts  being 
incapable  of  performance.  The  deed  is  in  the  form  prescribed  by  Schedule  (D.)  of  the 
Bankruptcy  Act,  1861.  The  plaintiff  gave  no  evidence  that  the  requisite  majority  in 
number  and  value  of  the  creditors  had  assented  to  the  deed,  and  therefore  it  is  not 
binding  on  non-assenting  creditors  under  the  192nd  section.  But  it  was  contended 
that  it  is  a  good  deed  at  common  law  to  vest  the  property  in  the  trustees,  who  may 
distribute  it  amongst  all  the  creditors.  [Blackburn,  J.  Or,  rather,  if  it  passes  the 
property  to  the  parties,  whether  trustees  or  not,  it  is  a  good  deed  at  common  law,  and 
so  defeats  the  execution.]  [997]  First,  the  deed  is  not  within  the  operation  of  the 
197th  section.  It  was  said  that,  as  the  deed  was  registered  under  the  194th  section, 
the  197th  applied  to  it ;  but  that  is  not  so.  [Crompton,  J.  If  a  good  deed  at  common 
law,  does  registration  invalidate  it?  You  must  satisfy  us  that  it  is  not  a  good  deed 
at  common  law.  Formerly  a  deed  of  this  kind  was  very  common,  and  it  was  held 
good,  although  an  act  of  bankruptcy.]  This  deed  cannot  operate  under  the  192nd 
section,  because  the  first  condition  has  not  been  complied  with.  It  is  not  a  valid  deed 
within  the  197th  section,  because  the  words  "every  such  deed,"  &c.,  in  that  section, 
apply  to  deeds  within  the  192nd.  The  words  in  the  197th  section  "  parties  to  such 
deed,  or  who  have  assented  thereto,  or  are  bound  thereto,"  evidently  refer  to  a  deed  under 
the  192nd  section  by  which  creditors  are  bound  although  they  have  not  assented  to  it. 
The  198th  section  also  shews  that  the  197th  does  not  apply  to  deeds,  which,  though 
registered  under  the  194th,  are  not  binding  on  non-assenting  creditors  under  the  192nd. 

Secondly,  the  deed  is  void  by  reason  of  the  trusts  being  incapable  of  performance. 
Every  creditor  who  assents  to  the  deed  has  a  right  to  have  the  trust  carried  out,  and, 
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if  that  cannot  be  done  the  deed  is  void  as  against  creditors  under  the  13  Eliz.  c.  5. 
[Blackburn,  J.  The  trust  is  to  administer  the  estate  as  in  bankruptcy  :  would  not 
a  Court  of  equity  administer  the  trust  cy  pres  1]  The  deed  is  in  the  form  Schedule  (D.) 
prescribed  by  the  200th  section.  That  section  provides  for  the  case  where  a  debtor 
cannot  obtain  the  requisite  majority  in  number  and  value  of  creditors  by  reason  of 
his  being  unable  to  ascertain  by  whom  negotiable  securities  are  holden,  or  his  creditors 
being  abroad ;  but  it  contemplates  a  deed  which  has  the  same  operation  as  a  deed 
under  the  192nd  section,  viz.,  one  which  binds  all  the  creditors.  [998]  [Blackburn,  J. 
Is  not  this  a  deed  by  which  the  debtor's  estate  is  conveyed  to  trustees  to  be  administered 
according  to  the  bankrupt  law,  with  the  superadded  formalities  of  the  statute  ?]  The 
trust  is  to  administer  the  estate  in  the  manner  pointed  out  by  the  197th  section,  but 
that  cannot  be  done  unless  the  deed  is  valid  under  the  192nd.  [Blackburn,  J.  You 
incorporate  into  the  deed  that  it  is  not  to  take  effect  until  the  requisite  number  of 
creditors  have  executed  it.]  Suppose  a  gift  to  A.  B.  to  dispose  of  as  G.  D.  shall  direct, 
and  C.  D.  dies  without  making  any  direction,  the  trustees  could  not  deal  with  the 
property,  but  the  trust  would  result.  [Crompton,  J.  As  my  brother  Martin  observed 
in  the  Court  below,  a  deed  of  this  kind  may  be  delivered  as  an  escrow,  to  take  effect 
when  the  clauses  of  the  Act  are  complied  with.  But  this  deed  vests  the  property 
absolutely  in  the  trustees.]  It  is  doubtful  whether  the  property  vests  in  them  unless 
the  deed  is  good.  But  however  that  may  be,  if  the  trusts  cannot  be  carried  out,  the 
deed,  though  good  as  against  the  debtor,  is  invalid  as  against  an  execution  creditor. 
The  creditors  who  assent  have  not  the  expected  benefit  of  the  distribution  of  the  estate 
under  the  control  of  the  Court  of  Bankruptcy.  Where  a  trust  deed  operates  under 
the  192nd  section,  the  trustees  and  creditors  have  the  same  powers,  rights  and 
privileges  as  assignees  and  creditors  in  bankruptcy,  including  the  power  of  summon- 
ing witnesses  :  Ex  parte  Alexander  (1  De  Gex,  J.  &  S.  311).  Besides,  in  adminis- 
tering an  estate  as  in  bankruptcy  certain  things  cannot  be  done  without  the  aid 
of  the  Court  of  Bankruptcy,  as  for  instance  disputing  an  alleged  debt  of  a  creditor. 
Again,  a  mortgagee  with  an  insufficient  security  may  sue  the  debtor  on  his  mortgage 
deed,  and  also  avail  himself  of  his  security  ;  but  [999]  in  bankruptcy  he  must  first 
sell  his  security,  and  then  prove  for  the  deficiency,  or  throw  up  his  security  and  prove 
his  debt  generally  :  Mason  v.  Bogg  (2  Myl.  &  C.  443).  [Blackburn,  J.  What  difficulty 
is  there  in  the  trustees  calculating  how  many  shillings  in  the  pound  the  mortgagee 
would  receive  if  the  debtor  were  bankrupt  1]  In  the  case  of  fraudulent  preference  the 
trustees  would  not  have  the  same  power  as  in  bankruptcy  :  Topping  v.  Keysell  (15  C.  B. 
N.  S.  258).  The  meaning  of  the  deed  is  that  the  estate  shall  be  administered  under 
the  powers  and  subject  to  the  control  of  the  Court  of  Bankruptcy,  and  as  the  trusts 
cannot  be  carried  out  the  deed  is  void. 

Matthews  (with  whom  was  Huddleston)  appeared  for  the  respondents,  but  was 
not  called  upon  to  argue. 

Crompton,  J.  We  are  all  satisfied  that  the  judgment  of  the  Court  of  Exchequer 
is  right,  and  that  it  ought  to  be  affirmed  on  the  ground  that  this  is  a  good  deed  at 
common  law.  Formerly,  it  was  not  uncommon  to  insert  in  deeds  of  this  description 
a  provision  that  the  debtor's  estate  should  be  administered  as  in  bankruptcy.  It  is 
said  that  there  is  a  difficulty,  inasmuch  as  a  mortgagee  would  have,  under  this  deed, 
different  rights  from  those  in  bankruptcy,  being  enabled,  in  the  former  case,  to  claim 
a  dividend  on  the  full  amount  of  his  debt  without  deducting  the  value  of  his  security, 
and  in  the  latter  being  allowed  to  prove  only  for  the  balance  of  his  claim  after  deduct- 
ing the  amount  realised  by  the  sale  of  his  security.  But  there  is  in  truth  no  difficulty, 
for  the  trustees  can  calculate  the  amount  to  be  paid,  as  if  the  debtor  had  been  adjudged 
bankrupt.  It  was  also  [1000]  said  that  other  advantages  would  be  lost  to  the  general 
body  of  creditors.  No  doubt,  in  the  case  of  fraudulent  preference,  the  trustees  would 
not  have  so  large  a  power  as  in  bankruptcy,  but  then  the  creditors  would  be  right  in 
bringing  the  arrangement  privately  made  into  public,  and  causing  the  debtor  to  be 
adjudicated  bankrupt. 

It  is  difficult  to  see  why  this  is  not  a  good  deed  at  common  law.  It  passes  the 
property  immediately,  and  there  is  no  reason  why  it  should  not  be  distributed  amongst 
the  creditors.  A  debtor,  being  sui  juris,  may  make  an  assignment  of  his  estate  and 
effects  to  any  creditor,  for  the  benefit  of  all  his  creditors.  There  is  no  diflBculty  or 
hardship  in  the  case,  because  the  assignment  is  an  act  of  bankruptcy,  and  any 
creditor  who  dissents  from  the  arraneement  may  cause  the  debtor  to  be  adjudicated 
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bankrupt.  Again,  if  the  trustees  do  not  do  their  duty,  an  application  may  be  made 
to  the  Court,  which  takes  cognizance  of  trusts.  I  can  well  conceive  that  a  deed  of 
this  kind  might  be  delivered  as  an  escrow,  to  take  effect  provided  the  clauses  of  the 
Bankruptcy  Act  were  complied  with ;  but  that  would  be  a  question  which  ought  to 
be  submitted  to  the  jury. 

It  is  argued  that  it  was  never  intended  that  this  deed  should  operate  unless  the 
trusts  could  be  carried  out  under  the  197th  section,  but  that  is  a  question  for  the 
jury.  This  deed  is  not  made  with  reference  to  the  192nd  section,  but  the  200th. 
That  section  provides  for  the  case  where  a  debtor  cannot  obtain  the  assent  of  the 
requisite  majority  in  number  and  value  of  his  creditors,  by  reason  of  being  unable 
to  ascertain  by  whom  negotiable  securities  are  holden,  or  the  absence  of  creditors  in 
a  foreign  country,  or  other  similar  circumstances,  and  then  he  must  give  notice, 
requiring  his  creditors  to  assent  to  or  dissent  from  such  deed ;  [1001]  and  the  section 
goes  on  to  provide  a  form  of  deed  given  in  Schedule  (D.)  which  shall  vest  all  the 
estate  and  effects  of  the  debtor  in  the  trustees  of  such  deed.  That  clearly  contem- 
plates that  a  deed  of  this  kind  shall  vest  the  debtor's  property  in  the  trustees,  and 
that  they  may  use  it  as  a  species  of  cessio  bonorum.  If  it  were  a  mere  composition 
deed,  the  case  would  be  different.  It  seems  to  us  that  this  deed  vested  the  debtor's 
estate  and  effects  in  the  trustees  the  moment  it  was  executed  ;  and  that  then  it  became 
their  duty  to  take  care  of  the  estate,  and  administer  it  in  accordance  with  the  trusts 
of  the  deed.  We  think  that  this  is  a  good  deed  at  common  law  ;  that  there  was  a 
good  consideration  for  it,  and  that  the  trusts  are  not  impossible  to  perform.  There- 
fore the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Clarke  v.  Williams.  June  22,  1865, — Held,  in  the  Exchequer  Chamber  (affirming 
the  judgment  of  the  Court  of  Exchequer),  that  a  deed,  under  the  Bankruptcy 
Act,  1861,  by  which  a  debtor  simply  conveys  all  his  estate  and  effects  to  a  trustee 
to  be  applied  and  administered  for  the  benefit  of  his  creditors  as  if  he  had  been 
duly  adjudged  bankrupt  cannot  be  pleaded  in  bar  to  an  action  by  a  creditor. 

[S.  C.  34  L.  J.  Ex.  189;  13  W.  R.  923.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  for  the  plaintiff  on  demurrer  to 
a  plea.     The  pleadings  are  fully  set  out  in  the  report  of  the  case,  ante,  p.  508. 

[1002]  Crompton  argued  in  support  of  the  plea. (a)  The  question  is,  whether  a 
deed  in  the  form  prescribed  by  Schedule  (D.)  of  the  Bankruptcy  Act,  1861  (24  &  25 
Vict.  c.  134),  can  be  pleaded  in  bar  to  an  action  by  a  non-assenting  creditor.  It  is 
true  that  in  Eyre  v.  Archer  (16  C.  B.  N.  S.  638)  the  Court  of  Common  Pleas  held 
that  it  could  not  and  that  decision  was  followed  by  the  Court  of  Exchequer  in  The 
Ipstones  Park  Iron  Ore  Company  v.  Pattinson  (2  H.  &  C.  828),  and  by  the  Court  of 
Queen's  Bench  in  Jones  v.  Morris  (6  B.  &  S.  198).  But  a  composition  deed  may  be 
pleaded  in  bar  to  an  action  by  a  non-assenting  creditor,  although  it  contains  no  release, 
provided  the  composition  money  has  been  tendered  :  Garrod  v.  Simpson  (ante,  p.  395). 
[Crompton,  J.  What  is  there  in  this  deed  to  bar  the  action?]  It  operates  as  an 
accord  and  satisfaction ;  the  creditors  having  consented  to  accept  the  conveyance  of 
all  the  debtor's  estate  and  effects  to  trustees  in  satisfaction  of  their  debts.  [Blackburn,  J. 
The  plea  contains  no  averment  to  that  effect.]  By  the  182nd  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  proof  of  a  debt  by  any  creditor  is  an  election  not  to 
proceed  against  the  bankrupt  by  action  ;  and  in  like  manner  the  creditors  who  assent 
to  this  deed  agree  to  accept  the  distribution  of  the  debtor's  property,  as  in  bankruptcy, 
in  satisfaction  of  their  debts.  [Crompton,  J.  What  is  there  in  this  deed  to  make  it 
operate  as  an  accord  and  satisfaction]  The  198th  section  contemplates  proceedings 
in  an  action  until  judgment  and  then  a  stay  of  execution.]  The  plaintiff  is  in  the 
same  position  as  if  he  had  received  a  dividend  under  the  deed ;  and  in  Whitmore  v. 

(a)  Before  Crompton,  J.,  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  and  Keating,  J. 
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Turquand  (3  De  Gex,  F.  &  J.  107,  1 10)  Lord  Campbell,  C,  said  :  "  Although  this  deed 
contains  [1003]  no  release  nor  declaration  that  the  dividend  is  to  be  taken  in  full 
satisfaction  of  the  debt,  the  arrangement  is  in  the  nature  of  a  cessio  bonorum  under 
the  Roman  civil  law,  and  I  think  that  when  a  dividend  has  been  received  satisfaction 
is  to  be  inferred."  [Willes,  J.  Suppose  an  assignment  by  a  debtor  of  all  his  estate  and 
effects  to  trustees  to  pay  his  creditors  rateably,  would  there  be  an  implied  condition 
that  they  should  not  sue  the  debtor?]  A  creditor  who  agreed  to  accept  a  composition, 
upon  the  faith  of  which  the  debtor  makes  the  assignment,  could  not  sue  for  his  debt 
In  Butler  v.  Rhodes  (1  Esp.  235)  Lord  Kenyon  said:  "The  principle  on  which  the 
action  could  not  be  maintained  was,  that  in  consequence  of  this  act  of  the  plaintiff  the 
defendant  had  parted  with  all  his  property,  and  the  other  creditors  had  been  induced 
to  execute  the  deed."  At  all  events,  this  deed  may  operate  as  an  agreement  by  each 
creditor  not  to  sue  the  debtor,  in  consideration  of  the  forbearance  of  the  rest :  Good  v. 
Cheesman  (2  B.  &  Adol.  329). 

Hance  appeared  in  support  of  the  demurrer,  but  was  not  called  upon  to  argue. 

CROMFfON,  J.  There  are  several  authorities  that  this  plea  is  bad.  It  is  in  the 
form  given  by  Schedule  (D.)  of  the  Bankruptcy  Act,  1861,  and  it  has  been  decided 
that  a  deed  which  operates  under  that  Act  is  no  bar  to  an  action  unless  the  statute 
makes  it  so.  At  common  law,  this  deed  would  not  have  afforded  a  defence  to  the 
action.  Where  a  debtor  assigns  all  his  property  to  trustees  for  the  benefit  of  his 
creditors,  any  creditor  has  a  right  to  get  what  he  can  under  the  assignment,  and 
proceed  for  the  rest.  In  deeds  under  the  Bankruptcy  Act,  1861,  the  requisite  majority 
in  number  and  value  of  creditors  binds  the  rest;  [1004]  but  they  are  only  bound 
according  to  the  terms  of  the  deed.  This  deed  contains  no  release ;  neither  does  it 
come  within  the  principle  of  the  decision  in  Clapham  v.  Atkinson  (4  B.  &  S.  722 ;  in 
error,  730)  and  other  cases  in  which  a  composition  deed  has  been  held  a  bar  to  an 
action.  Nor  is  it  within  that  class  of  cases  in  which  a  composition  deed  is  pleadable 
by  way  of  accord  and  satisfaction. 

The  only  difficulty  arises  from  the  language  of  the  197th  section  of  the  Bankruptcy 
Act,  1861,  which  provides  that  the  debtor  shall  have  the  benefit  of  the  Act  in  the 
same  manner  "  as  if  the  creditor  had  proved  his  debt."  But  in  bankruptcy  a  creditor 
may  not  choose  to  stay  his  action,  and  in  that  case  the  statute  does  not  provide  any 
plea  in  bar.  The  reasons  given  by  the  Court  of  Exchequer  in  the  case  of  The  Ipstones 
Park  Iron  Ore  Company  v.  Pattinson  (2  H.  &  C.  828)  conclusively  shew  that,  if  the  statute 
does  not  say  that  the  deed  shall  be  a  bar,  the  creditor  may  proceed  with  his  action 
until  judgment.  But  at  that  particular  stage  the  debtor  may  interpose,  and  prevent 
him  from  availing  himself  of  the  execution  without  the  leave  of  the  Court.  It  is  clear 
to  my  mind  that  this  deed  is  not  pleadable  in  bar  of  the  action. 

Byles,  J.  I  am  of  the  same  opinion.  There  is  nothing  in  the  Act  which  makes 
this  deed  a  bar  to  the  action  ;  and  the  only  remedy  the  debtor  has  is  to  apply  to  the 
Court  of  Bankruptcy  to  stay  the  execution. 

The  other  Judges  concurred. 

Judgment  affirmed. 

[1005]    Memoranda. 

In  this  vacation  (30th  October)  the  Honorable  Mr.  Justice  Crompton,  one  of  the 
Judges  of  the  Court  of  Queen's  Bench,  died  at  his  residence  in  Hyde  Park  Square. 
He  had  previously  arranged  with  the  Lord  Chancellor  personally  to  resign  his  office 
of  Judge  on  that  day,  but  died  before  his  resignation. 

He  was  succeeded  by  Robert  Lush,  Esq.,  one  of  her  Majesty's  Counsel,  who  was 
first  called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto  *'  Justitise  tenax." 
He  afterwards  received  the  honor  of  Knighthood. 

John  Shapland  Edmonds  Stock,  of  the  Middle  Temple,  Esq.,  was  appointed  one 
of  her  Majesty'  Counsel. 


Note. —  With  the  exception  of  the  Cases  from  Wilson  (Ex- 
chequer) and  Daniell  reprinted  in  this  Volume,  all 
the  Cases  contained  in  those  Reports  are  to  he 
found  in  the  contemporary  Volumes  of  Price,  and 
are  reprinted  in  Volume  146  of  the  English  Reports. 
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REPORTS  of  CASES  ARGUED  and  DETERMINED 
in  the  COURT  of  EXCHEQUER  in  EQUITY. 
By  JOHN  WILSON,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.  Containing  Cases  in  Easter 
and  Trinity  Terms,  57  GEO.  III.  Vol.  I.,  Part  I. 
London. 


[71]  Andrews  v.  Mowbray  and  Castle.  In  Chancery.  Before  Sir  W.  Grant, 
Master  of  the  Rolls,  Aug.  8,  1805,  and  upon  appeal  before  Lord  Chancellor  Eldon, 
Dec.  15,  1807. — A  land  agent  or  steward  is  not  incapacitated  to  purchase  of  his 
employer,  and  the  sale,  though  beneficial  to  the  purchaser,  will  not  be  set  aside 
in  equity  if  there  was  no  imposition  on  the  part  of  the  agent,  and  no  concealment 
of  information  as  to  the  value.  Bill  charging  such  agent,  and  another  defendant 
the  plaintiff's  solicitor,  with  fraudulently  combining  to  procure  the  estate  for  the 
agent  at  an  undervalue,  dismissed  with  costs;  the  charges  of  fraud,  &c.  not  being 
proved. 

This  was  a  suit  instituted  for  the  purpose  of  setting  aside  a  sale  made  by  the 
plaintiff  Nesfield  on  behalf  of  himself  and  the  other  plaintiffs  to  the  defendant  Mowbray, 
of  estates  at  Shotley  and  Waskerley  in  Northumberland,  by  articles  dated  10th  May, 
1800,  which  articles  were  carried  into  execution  by  conveyances  in  the  month  of 
October  following.  The  object  of  the  suit  and  all  the  facts  of  the  case  are  fully  stated 
in  the  judgments  delivered  by  the  master  of  the  rolls  and  the  lord  chancellor. 

The  case  was  argued  at  the  Rolls  in  July  1805,  by  Richards,  Romilly  and  Cullen, 
for  the  plaintiffs,  by  Piggott,  Hart  and  Bell,  for  the  defendant  Mowbray,  and  by  Leach 
and  Heald,  for  the  defendant  Castle :  and  en  the  8th  August  following,  his  honour 
delivered  judgment. 

Sir  W.  Grant,  M.  R.  This  is  a  bill  filed  for  the  purpose  of  setting  aside  a  sale 
made  by  the  plaintiffs  to  the  defendant  Mowbray  in  May  1800,  and  perfected  in  the 
October  following  by  the  execution  of  a  conveyance  by  all  the  parties  having  a 
beneficial  interest  in  the  estate. 

The  way  in  which  the  sale  is  impeached  is  this :  the  plaintiffs  state  that  Mowbray 
was  employed  by  them  as  their  agent  or  land  steward,  that  in  that  capacity  and  by 
means  of  that  employment,  he  acquired  a  complete  knowledge  of  the  value  of  this 
property ;  that  the  plaintiffs  having  formed  a  resolution  to  part  with  it,  and  having 
proposed  to  sell  it  by  public  action,  and  Mowbray  having  on  his  side  formed  a  plan  or 
design  to  procure  it  to  himself  at  an  undervalue,  took  means  [72]  to  prevent  its  being 
sold  at  its  fair  value  by  public  auction,  and  afterwards  contrived  to  get  it  to  himself 
by  private  contract  at  an  undervalue,  in  consequence  of  having  withheld  from  the 
vendors,  circumstances  in  his  possession,  which  if  communicated  would  have  apprised 
them  that  he  was  not  giving  the  fair  value  for  the  property. 

Now  the  first  question  that  has  been  made  between  the  parties  has  been,  whether 
Mowbray  was  or  was  not  to  be  considered  as  an  agent  of  the  plaintiffs.  With  regard 
to  that,  I  think  the  plaintiffs  have  proved  him  an  agent  for  all  the  purposes  necessary 
to  their  case ;  that  is,  they  have  shewn  that  he  was  in  the  employment  of  the  plaintiffs ; 
that  he  undertook  a  duty  relative  to  the  management  of  the  estate,  and  had  an 
opportunity,  from  the  situation  in  which  he  was  placed,  to  acquire  full  information 
respecting  all  the  circumstances  belonging  to  the  property  with  regard  to  its  value. 
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Without  entering  into  the  disputed  points  between  the  parties  relative  to  the  extent 
of  this  agency  and  with  regard  to  the  mode  in  which  it  was  executed,  I  think  that  a 
person  placed  in  that  situation  is  to  be  considered,  in  bargaining  with  his  employer, 
in  a  different  light  from  that  in  which  a  mere  stranger  would  be  placed,  and  that  he 
cannot  withhold  from  his  employer  when  he  comes  to  treat  with  him  relative  to  that 
property,  any  circumstance  which  it  may  be  material  for  his  employer  to  know,  in 
order  to  be  able  to  ascertain  the  real  value  of  the  property. 

The  parties  have  disputed  with  each  other  a  great  deal  with  regard  to  the  extent 
of  this  agency ;  it  being  contended  on  one  side  that  Mowbray  was  to  all  intents  and 
purposes  a  regular  land  steward ;  that  he  approved  of  all  the  bills  that  were  brought 
in  to  Mr.  Castle,  the  general  agent ;  that  no  bill  was  paid  without  his  approbation. 
Mowbray  on  the  other  hand  insists  that  he  acted  occasionally  only  in  that  capacity ; 
that  he  did  not  sign  all  the  bills,  but  that  he  was  [73]  referred  to  from  time  to  time 
whenever  any  doubt  occurred  with  regard  to  the  propriety  of  any  demand  made  on 
account  of  any  repairs  on  the  farms,  and  that  he  gave  his  judgment  upon  the  matter 
by  signing  the  account  if  he  approved  of  it.  This  is  perfectly  immaterial  to  my  view 
of  the  case,  because,  as  I  have  said,  the  plaintiffs  have  done  enough  when  they  have 
fixed  him  with  such  a  degree  and  kind  of  agency,  as  made  it  a  duty  incumbent  upon 
him  to  disclose  to  his  employers  every  thing  that  came  to  his  knowledge  in  consequence 
of  being  placed  in  that  situation.  Here  the  allegation  is,  that  this  agent  obtained  this 
estate  at  an  undervalue.  That  it  was  competent  to  him  to  purchase,  dealing  fairly, 
I  think  cannot  be  disputed :  even  a  trustee  employed  to  sell  an  estate,  may  become 
the  purchaser  of  that  estate  if  he  deals  fairly  with  his  cestuique  trust :  state  Mowbray's 
employment  as  an  agent  as  high  as  you  will,  you  cannot  bring  him  into  a  situation  of 
greater  incapacity  than  that  under  which  a  trustee  labours ;  and  indeed  it  was  not 
contended  in  the  course  of  the  argument,  that  there  was  an  absolute  incapacity  to 
become  the  purchaser  of  this  estate,  if  it  had,  there  would  be  a  short  end  to  the  ques- 
tion, for  the  instant  that  is  made  out,  it  becomes  immaterial  to  consider  how  he 
conducted  himself  in  the  various  parts  of  the  negociation,  relative  to  the  purchase. 
If  it  was  competent  to  him  to  become  a  purchaser,  the  two  parts  into  which  the  enquiry 
resolves  itself,  must  be,  whether  he  has  purchased  at  an  undervalue,  and  if  he  has, 
whether  he  has  done  so  by  means  of  any  imposition  upon  the  seller,  or  by  withholding 
from  the  seller  any  information  which  it  was  his  duty  to  communicate  to  him. 

I  have  stated  the  first  enquiry  to  be,  whether  the  purchase  was  made  at  an  under- 
value, because  that  is  the  foundation  of  the  whole  demand  that  is  made  by  this  bill : 
for  if  no  injury  has  been  sustained,  it  would  be  unnecessary  to  enquire  by  what  means 
it  was  that  the  bargain  had  been  brought  to  a  conclusion ;  if  the  bargain  is  in  itself  a 
fair  one,  it  is  needless  to  enquire  what  [74]  the  circumstances  were  which  led  to  it, 
because  it  is  not  contended  that  the  fraud  consisted  in  this,  in  getting  a  man  to  sell 
an  estate  he  did  not  mean  to  sell ;  it  is  admitted  he  meant  to  sell,  and  the  gravamen 
is,  that  he  was  prevailed  upon  to  sell  at  an  under  price.  To  shew  that  the  estate  was 
sold  for  less  than  its  value,  the  direct  evidence  is  that  of  only  one  witness,  one  Jopling, 
who  was  the  occupier  of  the  principal  farm  upon  the  estate,  and  he  states  in  one  part 
of  his  deposition,  that  at  the  time  of  the  sale  the  estate  in  his  judgment  was  worth  to 
be  let,  £500  a  year  clear  of  all  deductions :  he  says  the  ground  upon  which  he  con- 
ceives himself  competent  to  form  that  judgment  is,  that  he  has  occupied  the  principal 
farm  on  the  estate  for  four  or  five  years,  and  thereby  become  acquainted  with  the 
value  of  the  farm  and  likewise  the  other  farms  in  that  neighbourhood.  That  is  the 
whole  of  the  direct  evidence  on  the  part  of  the  plaintiffs  with  regard  to  the  value  of 
the  estate.  Upon  a  supposition  of  that  being  the  case,  the  price  paid  for  it  is  not 
adequate.  On  the  part  of  the  defendant  this  evidence  is  contradicted,  at  least  con- 
trasted, by  that  of  two  witnesses  :  George  Robinson,  who  says  he  has  been  acquainted 
with  the  estate  for  forty  years,  and  that  he  has  been  twenty  years  in  the  habit  of 
valuing  estates,  and  he  says  he  viewed  the  estate  immediately  before  the  sale  at  the 
request  of  Mr.  Clayton,  who  had  some  intention  to  become  the  purchaser,  and  he 
valued  it  at  £10,670.  Another  witness,  John  Todd,  says  he  viewed  it,^and  he  valued 
it  at  £10,000  or  10,000  guineas,  that  £1000  with  regard  to  the  draining  would  be 
wanting,  that  he  has  been  all  his  life-time  a  farmer  and  cultivator,  and  has  purchased 
several  estates.  But  then  the  plaintiffs  go  on  to  prove  the  value  in  another  manner, 
and  that  is  by  the  rent  at  which  the  defendant  Mowbray  let  the  estate  after  he  had 
become  the  purchaser  of  it :  they  say  that  this  estate,  which  was  sold  for  £11,150,  was, 
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immediately  after  the  sale,  let  by  Mowbray,  at  rents  amounting  to  £620  a  year,  from 
which  they  conclude  that  the  estate  was  of  much  greater  value  than  he  had  given  for  it. 
Now  in  [75]  the  first  place  it  is  necessary,  before  that  inference  can  be  drawn,  to  con- 
sider what  circumstances  may  have  contributed  to  the  augmentation  of  the  rent.  The 
defendant  Mowbray  states  that  the  rent  was  raised  to  that  amount  in  consequence  in 
the  first  place  of  his  granting  leases  to  all  the  tenants  for  certain  terms  of  years ;  in 

'  the  next  place,  in  consequence  of  his  undertaking  to  lay  out  considerable  sums  of 
money  in  draining,  and  in  repairs  and  improvements  upon  each  of  the  farms ;  and  in 
the  third  place,  in  consequence  of  the  rise  in  all  the  articles  of  the  produce  of  land 
about  the  time  he  made  the  new  leases  ;  and  he  says,  that  taking  all  those  circumstances 
into  consideration,  the  rise  of  the  rent  was  not  more  than  he  was  entitled  to,  supposing 
the  estate  had  been  fairly  paid  for  by  £11,150.  Now  it  is  impossible  to  throw  these 
circumstances  entirely  out  of  the  case ;  some  allowance  must  be  made  for  them :  they  are 
all  of  them  relevant  undoubtedly  to  the  purposes  for  which  they  are  adduced,  that  is, 
to  account  for  an  advance  of  rent.  In  order,  however,  to  ascertain  precisely  how  much 
this  advance  of  rent  is  to  be  ascribed  to  this  circumstance,  and  how  much  to  the  fair 
value  of  the  land  such  as  it  was,  disconnected  from  all  those  circumstances,  it  would 
be  necessary  to  have  an  examination  made,  different  from  any  that  is  to  be  found  in- 
this  evidence.  I  have  no  data  given  me,  on  which  I  can  determine  with  any  degree 
of  precision,  what  the  sum  is  that  I  am  to  set  down  as  a  fair  allowance  for  the  circum- 
stances insisted  upon  by  Mowbray,  for  the  cause  of  the  rent  raising :  something  I 
must  allow  for  them  ;  how  much  then  am  I  to  ascribe  to  the  intrinsic  value  of  the 
land  beyond  what  it  was  sold  for?  so  that  it  is  impossible  for  me  to  say  that  the 
plaintiffs  have  proved  satisfactorily  in  this  case,  that  the  land  was  not  sold  at  its  fair 
value ;  a  great  rise  of  rent  succeeding  immediately  upon  the  sale  is  undoubtedly 
evidence  that  the  land  was  underlet  previous  to  the  sale,  but  it  is  not  conclusive, 
because  the  rise  may  be  accounted  for  upon  different  principles.     The  defendant  has 

.  produced  a  witness,  Mr.  Peacock,  who  says  that  he  [76]  is  emploj'ed  very  much  in 
letting  estates,  and  that  he  knows,  that  in  the  course  of  that  year  the  rents  of  estates 
did  very  considerably  rise  in  consequence  of  the  increased  price  of  all  articles  of  the 
produce  of  lands ;  he  estimates  that  difference  alone  at  the  rate  of  20  per  cent.,  and  he 
s&ya  that  he  himself  let  farms  at  the  end  of  1800,  to  be  entered  upon  in  May  1801, 
at  £120  which  he  would  have  let  in  the  early  part  of  that  year  for  £100.  Now,  for 
the  purpose  of  proceeding  to  the  consideration  of  the  other  part  of  the  case,  I  shall 
however  assume  that  the  land  was  worth  more  than  the  price  that  was  paid  for  it, 
although,  if  the  case  were  to  turn  entirely  upon  that,  I  certainly  should  be  under  the 
necessity  of  putting  that  question  into  some  different  course  of  examination,  as  I 
should  be  unable  to  determine  it  myself  upon  the  data  now  before  me,  but  when  I 
state  as  a  supposition,  that  the  land  would  turn  out  upon  such  an  enquiry  to  be  worth 
more  than  the  price  given  for  it,  it  would  not  necessarily  follow,  that  this  cause  is  to 
be  determined  in  favour  of  the  plaintiffs,  because  if  it  be  once  admitted  that  Mr. 
Mowbray  might  become  a  purchaser,  it  cannot  be  contended  in  the  same  breath  that 
he  can  only  become  a  purchaser  upon  condition  of  his  making  no  benefit  of  his  purchase ; 
because  that  would  be  to  turn  him  into  the  situation  of  a  trustee  who  cannot  get 
»  beneficial  bargain  on  his  own  account ;  it  would  be  to  say  that  if  there  be  a  benefit 
resulting  from  the  bargain,  it  is  incompetent  for  him  to  hold  it,  that  is  what  is  said 
with  regard  to  trustees  who  sell  to  themselves :  whatever  turns  out  to  be  the  value 
of  the  thing,  even  supposing  it  should  be  an  accidental  value,  it  is  the  property  of  the 
cestuique  trust,  but  that  cannot  be  the  case  with  regard  to  a  man  who  is  not  incapaci- 
tated to  purchase.  In  the  case  of  Coles  v.  Trecothick  (9  Ves.  234)  the  lord  chancellor 
did  not  at  all  consider  that  the  circumstance  of  there  being  an  offer  of  £5000  in 
advance  upon  £20,000  within  a  very  few  days  after  the  sale,  was  enough  to  deprive 
the  trustee  [77]  or  the  person  for  whom  the  trustee  purchfised  as  agent,  of  the  benefit 
of  his  contract,  supposing  the  contract  to  have  been  fairly  and  unexceptionably  made. 
Then  the  question  comes  to  be,  whether  this  purchase,  supposing  it  to  be  made  at  less 
than  its  real  value,  was  obtained  from  the  plaintiff's  by  any  improper  conduct  on  the 
part  of  Mr.  Mowbray ;  whether  he  was  guilty  of  any  misrepresentation  to  them ; 
whether  he  was  guilty  of  a  suppression  of  any  fact  he  was  bound  to  communicate ; 
or  whether  (which  is  charged  against  him)  he  made  use  of  any  undue  endeavours  to 
prevent  the  estate  from  being  sold  at  its  full  value  by  public  auction  ;  or  to  prevent 
any  other  persons  from  contracting  for  it  by  private  sale.     It  is  alledged  that  both 
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he  and  Castle  had  entered  into  a  combination  for  the  purpose  either  of  obtaining  this 
estate  for  Mr.  Mowbray,  or  obtaining  it  for  their  joint  account.  I  must  in  the  first 
place  declare  that  that  allegation  is  altogether  unsupported  by  evidence,  or  by  any 
circumstance  appearing  in  the  cause.  Castle  seems  to  me  to  have  conducted  himself 
with  perfect  fairness,  without  the  least  design  of  favouring  Mowbray  in  any  particular  : 
if  he  had  been  in  any  degree  negligent  in  the  duties  that  belong  to  his  situation  as 
an  agent,  there  is  no  appearance  that  that  negligence  was  attributable  to  any  such 
motive  as  is  imputed  to  him :  indeed,  I  do  not  conceive  that  any  negligence  or  any 
neglect  of  duty  can  fairly  be  imputed  to  Castle :  but  if  there  were,  it  appears  his 
object  was  not,  and  cannot  be  traced,  from  any  circumstance  in  the  transaction,  to 
have  been  to  throw  the  estate  into  the  hands  of  Mowbray  at  an  undervalue,  or  at 
any  price  whatever.  He  appears  to  have  taken  due  pains  to  procure  purchasers  for 
this  estate  in  the  ordinary  way  which  agents,  employed  to  sell  estates  by  auction, 
have  the  means  of  doing,  and  indeed  nothing  can  be  a  stronger  proof  of  his  being 
perfectly  sincere  in  his  endeavours  to  get  the  best  price  for  this  estate,  than  a  letter  he 
wrote  to  Mr,  Clayton,  Who  is  represented  to  be  the  person  most  likely  to  become 
the  purchaser,  it  being  one  of  the  main  grounds  of  complaint  in  the  bill,  that  [78] 
»by  the  conduct  of  Castle  and  Mowbray,  a  negociation  that  was  going  on  with  Clayton 
was  prematurely  terminated,  without  giving  him  an  opportunity  of  concluding  that 
negociation  in  which  he  was  engaged.  In  that  letter.  Castle,  after  stating  the  present 
rental  of  the  estate,  and  giving  the  particulars  of  it,  told  Clayton,  by  a  memorandum 
made  at  the  foot  of  the  particulars,  that  the  estate  was  now  under-rented,  and  that 
if  it  was  not  sold,  the  rents  would  be  increased.  Was  that  the  conduct  of  a  man  who 
wished,  by  suppressing  the  fair  worth  of  the  estate,  to  throw  it  into  the  hands  of  his 
friend  Mr,  Mowbray  at  an  undervalue  1  It  may  be  doubtful  whether  he  was  justified 
in  making  that  representation,  because  I  see  nothing  in  the  evidence  which  would  lead 
me  to  suppose,  that  at  that  time,  and  without  any  advance  made,  or  any  benefit  or  advan- 
tage given  to  the  tenants,  an  increase  of  rent  could  have  been  obtained ;  however  so  he 
represented  it.  With  regard  to  Mowbray,  he  appears  a  considerable  time,  before  the 
sale  took  place,  to  have  had  communication  with  one  of  the  plaintiffs,  Mr.  Nesfield, 
relative  to  the  sale  of  this  estate,  and  in  the  course  of  those  communications,  to  have 
signified  his  own  willingness  to  become  a  purchaser  of  it  if  it  could  not  otherwise 
be  disposed  of ;  it  does  not  appear,  nor  indeed  is  it  represented  by  the  bill,  that  any 
pains  were  taken  by  Mowbray  to  prevail  on  Nesfield  to  part  with  the  estate  to  him  ; 
nothing,  I  think,  is  even  alledged,  excepting  an  intimation  on  his  part,  to  give  a  certain 
price.  No  inducements  are  stated  to  have  been  held  forth  by  Mowbray  to  Nesfield, 
to  part  with  the  estate  at  that  price  :  nothing  to  induce  him  to  give  him  a  preference  : 
nothing  to  induce  him  to  suppose  it  would  be  better  to  conclude  a  private  contract 
with  him  than  to  take  the  other  mode  of  sale ;  on  the  contrary,  the  evidence  of 
Castle  is,  that  Mowbray  represented  the  times  to  be  unfavourable  for  selling  the 
estate,  but  if  there  was  a  determination  to  sell,  it  would  be  best  to  sell  it  by  public 
auction  ;  and  at  a  time  shortly  before  the  attempt  to  sell  by  auction  took  place, 
he  renewed  his  proposition  to  give  a  certain  sum  for  the  estate  in  case  it  should 
[79]  not  be  sold  by  public  auction.  Now  this  was,  as  far  as  it  goes,  correctly  per- 
forming his  duty  as  an  agent,  himself  conversant  with  the  value  of  the  estate,  and 
therefore,  perhaps,  having  some  advantage  in  a  private  treaty  for  the  purchase  of  it. 
In  the  case  of  Fox  v.  Mackreth  (2  Bro.  C.  C.  400.  2  Cox,  320)  it  was  mainly  relied 
upon  as  an  objection  to  Mackreth's  conduct,  that  he  had  not  advised  a  sale  by  auction, 
or  had  not  at  least  published  advertisements,  because  it  was  said,  that  if  he  had  done 
so,  Mr.  Page,  who  thought  the  estate  of  such  value,  would  have  given  to  Mr.  Fox  the 
price  he  afterwards  agreed  to  give.  In  this  case  Mr.  Mowbray  avoids  that  imputation, 
and  advises  a  sale  by  auction :  and  the  next  question  is,  whether  the  imputation  be 
true,  that  he  took  means  to  prevent  that  sale  by  auction  from  taking  effect,  or  from 
being  made  in  such  a  manner  as  was  likely  to  produce  an  advantageous  offer.  A  great 
many  minute  particulars  are  insisted  upon  relative  to  the  steps  that  were  , taken 
preparatory  to  the  sale,  the  mode  in  which  the  advertisements  were  published,  the 
mode  in  which  the  particulars  and  conditions  were  prepared,  the  mode  in  which  the 
estate  was  to  be  viewed,  the  mode  in  which  persons  inclined  to  off"er  were  to  obtain 
information  with  regard  to  it ;  it  is  said  that  in  all  these  particulars  the  sale  was  not 
conducted  in  a  manner  most  favourable  for  the  proprietors ;  and  it  is  alledged,  that 
there  was  a  particular  duty  incumbent  on  Mr.  Mowbray,  as  an  agent  for  the  conduct 
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of  the  sale,  to  have  attended  to  the  whole  of  these  circumstances.  It  might  be 
sufficient  in  this  case  to  say,  that  none  of  these  allegations  rest  in  proof :  I  am  desired 
to  say  without  evidence  in  the  first  place,  and  in  the  next  place  against  evidence  on 
the  part  of  the  defendant,  that  the  proper  and  usual  means  were  not  taken  for  the 
purpose  of  bringing  the  estate  properly  to  sale.  As  to  Mr.  Mowbray's  obligation,  it 
appears  to  me,  he  had  no  particular  trust  thrown  upon  him  with  regard  to  the 
conduct  of  the  sale ;  all  that  was  done  with  regard  to  him  was  [80]  to  mention,  by 
his  own  consent,  his  name  in  the  advertisement,  as  a  person  to  be  applied  to  for 
particulars,  and  the  question  is,  whether,  in  that  situation,  he  has  in  any  degree 
misconducted  himself.  It  does  not  appear  to  me,  that  Castle  has  in  any  degree 
misconducted  himself ;  but  supposing  he  ought  to  have  published  the  advertisements 
in  a  diflferent  manner,  supposing  he  ought  to  have  published  the  particulars  of  sale 
in  a  different  manner ;  supposing  he  ought  to  have  published  the  conditions  of  sale 
before  the  auction  took  place ;  none  of  these  are  duties  with  which  Mowbray  appears 
to  have  been  charged,  or  which  he  had  undertaken ;  the  only  part  which  he  had  under- 
taken, was  that  of  answering  all  enquiries  that  should  be  made  with  regard  to 
circumstances  falling  within  his  knowledge,  and  there  is  no  evidence  whatever  of  his 
having  been  guilty  of  any  misrepresentation.  The  first  application  made  to  him  is 
by  Clayton  in  London ;  and  Mowbray,  I  think,  very  properly,  declines  entering  with 
him  into  any  particulars,  because  he  had  no  papers  with  him,  and  he  had,  he  says, 
not  had  full  communication  with  Castle,  before  he  left  the  country ;  he  might  there- 
fore have  either  misled  Mr.  Clayton,  or  he  might  have  done  some  injury  to  the 
proprietors  of  the  estate,  if  he  had  upon  an  imperfect  recollection  ventured  to  make 
representations  to  Clayton  relative  to  the  estate ;  he  refers  him  to  those  on  the  spot, 
and  it  is  not  alledged  that  he  did  say  anything  to  Clayton  in  order  to  di.scourage  him 
from  being  the  purchaser,  or  to  disparage  the  estate  he  was  selling,  but  referred  him 
to  those  who  could  give  him  information. 

The  next  situation,  in  which  there  is  any  evidence  of  his  appearing  as  taking  any 
part  in  the  conduct  of  the  sale,  is  at  the  time  of  the  auction ;  there  the  evidence  does 
not  impute  to  him  any  suppression  of  information,  or  any  misinformation ;  the  only 
witnesses  who  asked  him  any  questions,  appear  to  have  been  perfectly  satisfied  with 
the  information,  and  do  not  seem,  when  they  gave  their  evidence,  to  express  the  least 
suspicion,  that  he  either  misinformed  them,  or  concealed  any  information  it  was  in 
his  power  to  communicate. 

[81]  These  are  the  only  instances  in  which  there  is  evidence  of  applications  made 
to  him  in  consequence  of  this  reference  which  he  permitted  to  be  inserted  in  the 
advertisement.  It  is  imputed  to  Castle,  that  there  was  no  plan  of  the  estate  left  on 
the  premises  in  the  possession  of  the  bailiff  who  was  to  shew  the  estate.  Upon  looking 
at  the  advertisement,  it  appears  that  the  bailiff  Beckwith  was  not  referred  to  as  a 
person  who  was  to  communicate  any  particulars  relative  to  the  sale,  but  was  only 
to  shew  the  estate,  therefore  everything  for  which  he  was  referred  to  was  done  when 
he  had  shewn  what  the  estate  consisted  of,  and  the  particulars  were  to  be  learned 
from  Mr.  Castle  and  from  Mr.  Mowbray.  Then  it  was  said  that  due  pains  were  not 
taken  to  circulate  the  advertisements  in  a  sufficient  number  of  newspapers.  The 
evidence  is  that  advertisements  were  published  for  the  usual  length  of  time,  and  in 
a  greater  number  of  papers  than  estates  in  that  country  are  usually  advertised  in  : 
other  observations  are  made  of  the  same  kind,  to  which  the  answer  is,  the  sale  was 
conducted  in  all  other  respects  in  the  manner  sales  are  commonly  conducted,  there 
was  no  deviation  from  the  ordinary  mode ;  no  evidence  is  given  on  the  other  side,  to 
shew  there  was;  all  this  is  gratuitous;  all  this  is  entered  into  by  the  defendant 
against  the  charge,  which  is  not  supported  by  any  evidence  whatever. 

The  next  head  of  imputation  is  with  regard  to  a  lease  or  the  promise  of  a  lease  to 
one  Jopling,  which  they  say  was  inserted  in  the  particulars  for  the  purpose  of 
deterring  purchasers  by  the  apprehension  of  the  estate  being  incumbered  with  a  lease 
of  a  certain  duration.  The  tenants  were  represented  to  hold  at  will,  except  Surtees 
Jopling,  who  had  the  promise  of  a  lease.  That,  so  far  from  being  a  misrepresentation 
unfavourable  to  the  sellers,  appears  to  me  to  have  fallen  short  of  the  truth,  and  the 
purchaser  would  have  had  reason  to  complain  if  that  representation  had  not  been 
made  [82]  to  him.  There  is  a  great  deal  of  confusion  in  the  minds  of  all  the  parties 
and  all  the  witnesses  relative  both  to  Jopling's  promise,  and  the  promises  made  to 
the  other  tenants,  but  it  is  impossible  to  dispute  he  had  a  promise  of  a  lease,  it  was 
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no  misrepresentation  to  state  that  he  had  such  promise  :  it  not  only  cannot  be  denied, 
but  the  evidence  upon  that  subject  is  perfectly  uncontradicted,  and  Mr.  Nesfield 
himself  states  in  his  own  hand-writing  in  a  case  that  was  prepared,  that  Jopling  had 
the  promise  of  a  lease,  and  a  promise  from  him  Nesfield.  It  is  not  in  evidence  whether 
any  other  representation  than  this  was  made,  but  there  is  an  allusion  in  Clayton's 
letter  to  something  said  by  Mr.  Mowbray  at  the  sale,  that  he  had  an  idea  that  other 
tenants  might  be  in  the  same  situation.  If  he  did  so,  he  would,  in  my  opinion  have 
stated  nothing  untrue :  he  probably  had  an  intimation  given  by  the  other  tenants, 
that  they  had  promises  of  leases ;  however.  Castle  and  Nesfield  do  not  conceive  them- 
selves to  have  been  under  any  obligation  to  state  more  than  they  had  done  with 
regard  to  the  other  tenants,  and  therefore  no  communication  was  made  either  at  that 
time  or  at  any  other,  that  could  leave  anybody  to  conceive  that  a  purchaser  was  to  be 
burthened  with  anything  but  Jopling's  lease. 

When  the  auction  concluded  without  any  purchase,  Mr.  Clayton  entered  into  a 
negociation  privately  for  the  estate.  It  does  not  appear  that  he  made  an  offer  of  any 
sum  that  he  would  give,  the  demand  seems  to  have  been  at  first  £12,000 ;  that  is  the 
utmost  limit  of  the  demand  made  after  the  auction  was  over.  He  says  that  the 
demand  was  lowered,  but  how  much  he  does  not  recollect,  but  Castle  recollects  it  to 
be  lowered  to  £11, 500.  Then  the  next  head  of  imputation  on  Mowbray  is  that  he  and 
Castle  put  a  stop  to  this  negociation  with  Mr.  Clayton,  by  which  means  Mr.  Nesfield 
was  prevented  from  getting  that  price  which  Clayton  might  probably,  if  the  negocia- 
tion had  continued,  have  been  disposed  to  give.  How  does  that  stand  1  The  negocia- 
tion concludes  with  a  pro-[83]-mise  on  the  part  of  the  vendors  that  they  would 
communicate  to  him  more  distinctly  than  they  at  that  time  felt  themselves  in  a  con- 
dition to  do,  whether  Jopling  was  or  was  not,  or  should  be  considered  as  tenant  of 
the  estate.  More  knowledge  upon  the  subject  than  they  had  it  was  not  likely  they 
would  procure,  but  the  delay  was  for  the  purpose  of  considering  whether  they  should 
agree  to  come  to  some  arrangement  themselves  with  Jopling,  so  as  to  represent  to 
Clayton  that  the  estate  was  free  from  any  demand  of  his.  That,  however,  does  not 
appear  to  have  been  done,  and  the  letter  written  to  Clayton  informs  him  that  Jopling 
is  to  be  considered  as  having  a  promise  of  the  lease,  but  it  goes  on  to  desire  that  Mr. 
Clayton  will  make  a  conditional  offer  upon  the  supposition  that  Jopling  is  to  be  taken 
as  a  tenant,  that  some  arrangement  might  be  made  and  that  his  claim  to  a  lease  might 
be  put  an  end  to.  It  appears  to  me  that  nothing  was  better  calculated  than  that 
letter  to  obtain  a  decisive  offer  from  Clayton  ;  for  if  there  was  a  scheme  on  the  part 
of  Mowbray  and  Castle  to  prevent  Clayton  from  getting  the  estate,  nothing  could  be 
more  likely  to  prevent  it  than  putting  it  in  a  state  that  deprived  Clayton  of  any  excuse 
to  giving  an  answer.  Clayton,  instead  of  making  any  offer  in  the  alternative,  writes 
back  that  he  cannot  come  to.  a  determination  within  the  time,  and  begs  they  may  not 
suspend  the  sale  on  his  account  if  they  have  any  other  disposition  of  the  estate 
in  view.  Then  the  question  is,  was  there  a  fair  motive  for  prescribing  a  limited 
time  within  which  this  answer  should  be  given.  The  motive  alledged  is  that 
Mowbray  was  bound  to  take  a  journey  from  home,  and  that  he  had  in  view  the 
purchase  of  another  estate  in  case  he  did  not  conclude  the  bargain  with  Nesfield. 
Now  supposing  it  had  only  been  that  he  was  going  from  home,  and  wished,  before  he 
went,  to  be  at  a  certainty  whether  this  estate  was  to  be  his  or  not,  I  should  have 
thought  it  perfectly  suflScient  for  him  to  say,  I  beg  to  have  your  definitive  answer 
before  I  go.  Was  this  a  pretence  1  If  it  was  a  false  pretence  for  the  purpose  of  [84] 
abridging  the  period  within  which  the  answer  should  be  returned,  that  might  have 
been  shewn  on  the  part  of  the  plaintiffs ;  it  is  not  contended  that  it  was,  it  is  not 
alledged  that  he  was  not  going  from  home  at  that  time ;  what  was  there  to  prevent 
him,  if  he  was  in  a  situation  to  become  a  purchaser  at  all,  from  saying,  we  have  tried 
to  sell  this  by  auction,  you  have  had  no  offers  at  the  price  at  which  it  has  been  put 
up,  will  you  close  with  my  proposition,  that  proposition  which  was  made  before  the 
auction;  that  proposition  which  I  am  willing  to  abide  by  of  <£1 1,000?  What  was 
there  that  made  it  improper  in  him  to  say  that  1  It  is  not  alledged  he  did  more  than 
state  that ;  it  is  not  alledged  that  he  used  any  arguments  to  prevail  on  Nesfield  to 
close  the  agreement,  or  that  he  would  have  added  a  syllable  to  induce  him  to  act 
against  the  tendency  of  his  own  inclination.  The  bargain  being  thus  concluded,  let 
us  see  what  there  was  or  is  alledged  to  have  been  in  Mowbray's  knowledge  which  he 
concealed  and  kept  back  from  Nesfield  during  this  treaty.     It  has  been  said  that  this 
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case  is  not  only  to  be  considered  as  with  regard  to  Nesfield,  but  likewise  with  regard 
to  the  other  owners  of  the  estate.  How  any  distinction  can  be  made  between  them, 
I  do  not  knowj  except  upon  the  supposition  that  Nesfield  himself  was  guilty  of  any 
collusion  with  Mowbray  to  sell  the  estate  at  an  undervalue ;  if  he  had,  I  admit  that 
the  other  owners  of  the  estate  would  not  have  been  bound  by  a  fraud  practised  by  one 
of  their  agents  in  concurrence  with  another ;  but  if  Nesfield  was  fairly  dealt  with,  all 
the  parties  were  fairly  dealt  with.  It  would  be  absurd  to  say  they  are  entitled  to 
quarrel  with  the  transaction  because  representations  were  not  made  to  them,  which 
there  was  no  opportunity  to  make  ,*  all  the  representations  must  be  made,  if  made  at 
all,  to  the  person  who  sold  the  estate.  To  say  they  must  have  the  representations 
made  to  them,  and  that  not  disclosing  circumstances  to  them  will  vitiate  the  trans- 
action, is  to  say  the  estate  could  not  be  purchased  by  any  body,  unless  all  the  parties 
interested  in  the  sale  were  on  the  spot. 

[85]  With  regard  to  the  value,  it  is  said  that  Mowbray  knew  that  this  estate  was 
very  improveable,  and  that  he  ought  to  have  acquainted  Mr.  Nesfield  the  vendor  that 
it  was  so.  Undoubtedly  he  ought;  for  if  he  got  an  estate  that  was  improveable,  upon 
the  supposition  that  it  was  worth  only  its  actual  rent,  that  would  have  been  an  imposi- 
tion on  the  vendor.  But  I  must  look  at  the  answer  with  regard  to  the  fact  of  which 
the  plaintiffs  can  give  no  evidence.  Whether  a  communication  has  or  has  not  been 
made  by  one  man  to  another,  cannot  commonly  be  matter  of  evidence :  the  vendors 
in  this  case  cannot  prove  a  negative,  that  no  information  was  given  to  them,  but  they 
apply  to  the  conscience  of  the  defendant,  and  they  put  it  to  him  whether  he  did  make 
to  them  the  necessary  communications.  He  answers  that  he  did ;  he  admits  he  did 
know  it  was  improveable,  that  he  purchased  it  upon  a  supposition  of  its  being  so,  but 
that  he  always  represented  to  them  that  it  was  so :  that  does  not  rest  merely  on  his 
answer  (which  for  this  purpose  would  be  sufficient),  but  Castle  likewise  gives  evidence 
of  such  representation  having  been  made  to  the  plaintifi's,  by  means  of  Nesfield,  the 
only  party  with  whom  there  was  an  opportunity  of  communicating  upon  the  subject, 
and  to  his  wife,  another  of  the  parties  interested  in  the  estate.  It  was  represented 
that  this  was  an  estate,  improveable  by  laying  out  money  on  it,  and  that  an  outlay  of 
money  would  be  attended  with  a  very  considerable  profit,  a  profit  of  no  less  than  ten 
per  cent,  independent  of  all  accidental  circumstances  which  are  said  to  have  contributed 
to  the  actual  rise  of  the  rent.  I  must  take  it  therefore  that  the  circumstance  was  not 
concealed,  and  that  Nesfield  did  not  enter  into  the  contract  from  any  ignorance  that 
it  was  an  improveable  estate  he  was  selling.  Indeed  it  appears  from  the  evidence  in 
the  cause  that  it  was  an  estate  that  required  money  to  be  laid  out  upon  it,  that  the 
houses  were  out  of  repair  and  the  lands  in  want  of  draining,  because  the  continual 
allowances  made  from  year  to  year  are  sufficient  evidence  of  that,  besides  the  evidence 
of  witnesses  who  say  it  [86]  required  draining,  and  that  the  houses  were  out  of  repair. 
That  is  very  natural  to  have  been  the  idea  and  opinion  of  the  parties,  which  is  repre- 
sented by  Mowbray  to  have  been  the  answer  given  by  them  to  this  representation : 
that  circumstanced  as  this  estate  was  with  relation  to  the  ownership  of  it,  it  would 
be  inconvenient  and  improper  to  lay  out  money  upon  it,  it  was  better  to  sell  it  and 
divide  the  produce  among  the  different  proprietors,  instead  of  laying  out  money  on 
improvements. 

Another  circumstance  of  which  it  is  said  they  were  not  fully  informed,  was  the 
value  of  the  wood  and  the  woodlands  on  this  estate.  It  seems  to  me,  however,  that 
uncommon  pains  were  taken  to  force  upon  the  view  of  purchasers  the  value  of  the 
wood ;  it  is  the  prominent  feature  in  the  advertisement,  a  proportionate  degree  of 
importance  seems  to  be  attached  to  the  valuable  plantation,  and  it  was  repeated  in  the 
conditions  of  sale.  But  then  it  is  said  that  Mowbray  had  taken  pains  to  inform  himself 
with  great  accuracy  with  regard  to  the  value  of  the  wood  and  woodlands,  for  that  it 
had  been  surveyed  by  one  Surtees  a  short  time  before  the  sale,  and  the  value  of  it 
precisely  ascertained.  He  admits  in  his  answer  that  he  did  cause  it  to  be  surveyed  a 
short  time  before  the  sale  with  a  view  to  his  own  information,  as  there  seemed  a  dis- 
position on  the  part  of  Nesfield  to  let  him  have  the  estate  in  case  he  could  not  dispose 
of  it  in  any  other  way.  Then  did  he  secrete  the  information,  which  he  obtained  by 
means  of  this  survey  1  If  he  had,  that  I  think  would  have  been  a  circumstance  of 
unfairness ;  but  it  was  not  alledged  that  the  plaintiffs  were  in  any  state  of  ignorance 
with  regard  to  the  value  of  the  wood.  When  I  turn  to  the  bill  and  see  the  representa- 
tion on  that  subject,  I  find  their  statement  is  that  the  wood  was  worth  £1000,  and 
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that  at  the  time  of  sale  the  woodlands  were  assessed  to  the  poor's  rate  at  £40  a  year. 
Now  they  cannot  say  that  by  that  statement  they  mean  [87]  to  represent  that  those 
were  circumstances  not  in  their  knowledge ;  an  assessment  of  the  poor's  rates  cannot 
De  a  circumstance  concealed  from  them  and  yet  in  the  private  knowledge  of  Mowbray ; 
Mowbray  states  in  his  answer  that  they  were  mistaken  in  that  supposition,  but  that 
is  the  idea  they  represent  themselves  to  have  had  with  regard  to  the  value  of  the 
wood  and  woodlands :  they  do  not  charge  him  in  the  bill  with  any  suppression  of  his 
information  with  regard  to  the  value  of  this  part  of  the  property,  but  he  goes  beyond 
the  charge  in  the  bill,  and  says  that  this  valuation  which  was  made  by  Surtees, 
although  made  for  Mowbray's  own  information  in  the  first  instance,  was  communicated 
to  Nesfield  previous  to  the  auction.  And  it  does  not  rest  here,  for  I  find  that  he 
communicates  to  Clayton  at  the  time  of  the  auction,  that  this  valuation  had  been 
made  by  a  surveyor,  and  according  to  Clayton's  recollection  he  represented  the  value 
of  the  wood  and  woodlands  to  be  somewhat  more  than  the  surveyor  had  estimated 
them  to  be ;  I  think  Clayton  states  them  to  have  been  represented  to  be  worth  upwards 
of  £900,  the  valuation  being  only  £850.  It  is  impossible  to  attribute  a  fraudulent 
purpose  when  I  see  no  fraudulent  use  is  made  of  it,  but  a  use  is  made  of  it  totally  to 
counteract  any  design  he  himself  might  have  by  suppressing  his  knowledge,  to 
obtain  a  beneficial  bargain  for  himself ;  he  is  at  pains,  according  to  Dr.  Pemberton's 
evidence,  to  state  the  quantity  of  which  the  woodlands  consist ;  it  was  Dr.  Pemberton's 
particular  enquiry ;  he  is  satisfied  with  his  statement  to  him,  and  he  puts  into  Dr. 
Pemberton's  hands  a  plan  of  the  estate  that  he  may  be  more  fully  informed  on  the 
subject.  It  seems  to  me  therefore,  that  Mowbray  has  communicated,  or  at  least  there 
is  nothing  in  this  cause  that  can  entitle  me  negatively  to  say  he  has  not  communicated 
to  the  plaintifis,  all  the  information  he  had  relative  to  the  value  of  the  estate  or  any 
particular  parts  of  it ;  if  so,  he  has  by  acting  fairly,  placed  himself  in  the  situation  of 
an  ordinary  purchaser,  because  from  the  moment  he  has  discharged  all  the  obliga-[88]- 
tions  attached  to  the  character  of  an  agent,  he  stands  just  in  the  same  situation  as  any 
other  purchaser,  and  is  intitled  to  all  the  advantage  that  he  may  eventually  derive 
from  the  bargain ;  and  the  consequence  is  that  he  is  not  to  be  deprived  of  the  bargain 
even  supposing  it  to  be  proved  that  the  estate  was  worth  at  that  time  more  than  he 
contracted  to  give  for  it,  provided  the  vendor  had  the  fair  opportunity  of  exercising 
his  own  judgment  upon  full  information  with  regard  to  all  the  particulars  of  the  estate, 
and  deciding  for  himself  without  misrepresentation  or  suppression,  that  it  was  expedient 
to  let  the  estate  go  at  the  price  offered  for  it. 

Upon  these  grounds  therefore  I  think  it  is  absolutely  impossible  to  give  this  party 
the  relief  which  he  seeks,  and  that  it  would  have  been  impossible  to  give  him  the 
relief  that  he  seeks,  supposing  he  had  filed  his  bill  on  the  day  after  the  transaction 
was  completed  :  but  it  does  not  close  there,  for  the  bargain  is  made  in  the  month  of 
May,  there  is  an  opportunity  given  for  six  months  together  for  the  party  to  consider 
of  the  contract  he  had  made,  t>o  obtain  information  with  regard  to  any  circumstances 
which  he  might  have  overlooked  at  the  time,  to  obtain  information  from  all  the 
persons  who  had  any  thing  to  communicate ;  and  then  at  the  end  of  six  months  the 
necessary  steps  are  t^ken  to  enable  them  to  make  the  conveyance,  and  the  conveyance 
is  made ;  the  bill  is  filed  only  after  the  estate  has  been  let  at  the  advanced  rent  which, 
it  is  said,  constitutes  the  evidence  of  its  having  been  purchased  at  an  undervalue.  It 
does  not  appear  from  any  circumstance  in  the  case  that  this  suit  would  have  had  any 
existence  if  these  advanced  rents  had  not  been  obtained :  therefore  under  the  whole 
of  the  circumstances  of  the  case  1  must  dismiss  the  bill :  and  as  it  imputes  fraud,  and 
fraud  of  a  gross  kind,  both  as  to  Castle  and  Mowbray,  of  which,  in  my  opinion,  no 
proof  has  been  given,  I  must  dismiss  the  bill  with  costs. 

[89]  From  this  decree  the  plaintiffs  appealed  to  the  Lord  Chancellor,  and  the 
cause  came  on  to  be  heard  before  his  lordship  in  the  year  1807 :  having  been  again 
fully  argued  by  Richards,  Sir  Samuel  Eomilly  and  CuUen,  for  the  plaintiffs,  by  Sir 
Arthur  Piggott,  Hart  and  Bell,  for  the  defendant  Mowbray,  and  by  Leach  and  Heald, 
for  the  defendant  Castle,  his  lordship  on  the  15th  December  1807,  delivered  judgment 
to  the  following  effect : — 

Lord  Eldon,  C.  On  hearing  this  cause  the  Master  of  the  Rolls  was  pleased  to 
decree  the  dismissal  of  the  bill  with  costs.  As  against  Mr.  Csistle  the  bill  prayed 
nothing  but  the  costs  of  the  suit,  and  if  it  was  maintainable  against  him  upon  any 
ground  it  was  on  this  :  that  he  had  been  so  involved  and  implicated  in  the  gross  frauds 
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which  were  charged  by  this  bill,  and  that  it  was  so  difficult  to  detect  those  frauds, 
that  for  the  purpose  of  giving  the  necessary  relief  to  the  plaintiffs  by  having  a  dis- 
covery and  a  sufficient  production  of  papers  and  instruments,  it  was  not  unfit  that  he 
should  be  made  a  party,  and  that  he  should  contribute  to  the  expence  of  relieving  the 
plaintiffs  from  the  effect  of  that  gross  fraud  in  which  he  was  involved.  In  dismissing 
such  a  bill,  his  honour  could  do  no  otherwise  than  dismiss  it  with  costs.  If  it  had 
been  a  bill  proceeding  upon  the  ground  that  Mr.  Mowbray  was  in  some  sense  to  be 
considered  as  agent  to  these  parties,  which  circumstance  upon  the  application  of  some 
general  principle  established  and  acknowledged  in  a  court  of  equity  would  incapacitate 
him  from  purchasing  under  any  circumstances,  that  was  a  ground  simple  and 
intelligible,  which  might  be  justly  stated  as  against  any  defendant  whatever  who 
being  capable  of  being  so  characterized,  had  made  a  purchase  which  upon  such  general 
principles  this  court  would  cut  down  :  but  that  is  not  the  case  made  by  this  bill.  The 
main  object  of  the  bill  is  to  charge  the  defendant  Mr.  Mowbray  with  contriving  as 
early  as  the  year  1795,  when  he  first  became  acquainted  with  the  concerns  of  this 
[90]  estate,  finally  to  make  himself  the  purchaser  of  it,  and  with  a  view  to  that 
object,  valuing  the  estate,  and  concealing  its  value,  contriving,  or  at  least  by  studied 
'negligence  managing,  that  it  should  be  brought  to  sale  at  an  auction  where  it  could 
not  be  sold,  and  after  all,  taking  advantage  of  the  circumstances  to  become  himself 
the  owner  :  and  it  charges  him  for  this  purpose  with  entering  into  a  combination  with 
Mr.  Castle  to  enable  him  in  the  character  of  agent  to  the  estate,  with  the  assistance 
of  Mr.  Castle  the  solicitor  and  man  of  business  of  the  family,  to  take  from  that  family 
for  £11,150,  an  estate  represented  to  be  worth  from  £15,000  to  £20,000.  Under 
these  circumstances,  if  his  honour  had  been  of  opinion  that  the  bill  could  have  been 
sustained  upon  the  dry  principle  of  the  court  attaching  upon  him  the  character  of  an 
agent,  he  would  have  thought  it  his  duty,  as  I  should  have  thought  it  mine,  to  dismiss 
the  bill  without  any  costs ;  he  could  not  well  have  dismissed  it  with  costs  to  the 
defendants  if  he  had  so  thought ;  but  if  he  proceeded  upon  these  circumstances  of 
fraud,  he  ought  to  have  marked  it  with  costs  for  the  sake  of  the  character  of  the 
defendants  merely,  but  as  he  was  deciding  that  this  was  a  case  in  which  the  general 
principle  of  the  court  was  not  violated,  and  deciding  that  which  was  a  much  more 
important  circumstance  in  this  case  to  all  the  parties,  that  this  was  not  a  case  in  which 
that  gross  fraud  was  in  any  manner  proved,  he  was  bound  to  dismiss  the  bill  with 
costs. 

It  is  necessary  to  state  with  great  particularity  the  case  as  it  is  alledged  in  the  bill 
on  the  part  of  the  plaintiffs,  and  also  the  answers  of  the  defendants,  for  I  cannot  agree 
with  the  gentlemen  at  the  bar  (and  his  honour  did  not),  that  in  a  case  of  this  sort  no 
notice  is  to  be  taken  of  the  answers.  I  do  not  know  what  is  to  become  of  the  rule  of 
this  court  with  respect  to  the  weight  of  testimony,  unless  the  court  is  to  see  how  far 
and  to  what  extent  the  number  as  well  as  credibility  [91]  of  the  witnesses  goes  in 
support  of  the  answer  of  the  defendants  :  for  that  purpose,  therefore,  it  is  absolutely 
necessary  to  look  at  the  answers. 

This  bill  is  filed  not  by  Mr.  Nesfield  only,  but  by  the  other  parties,  who  with 
Mr.  Nesfield  are  interested,  and  it  will  be  to  be  considered  how  far  Mr.  Nesfield  is  to 
be  viewed  as  the  agent  of  the  other  parties  and  how  far  upon  the  consideration  of  a 
question  of  this  sort  his  acts  ought  or  ought  not  to  be  binding  upon  them.  These 
ladies  became  under  the  will  of  Mr.  Andrews,  and  under  another  will,  beneficially 
entitled  in  the  year  1792  to  this  property;  they  were  all  at  that  time  unmarried, 
and  most  of  them  were  not  of  age  in  the  year  1793.  In  that  year  Mr.  Nesfield 
married  one  of  the  ladies  interested  in  this  estate — and  the  bill  proceeds  to  state 
that  after  the  death  of  Mr.  Andrews,  the  estites  of  Shotley  and  VVaskerley  being 
adjoining  to  each  other  and  having  been  let  together,  Elizabeth  Andrews,  Fawcett, 
and  Bright,  who  were  the  trustees  under  the  will,  appointed  one  Hopper  to  be  land 
steward  of  both  the  estates ;  that  he  continued  in  such  appointment  till  the  middle 
of  the  year  1795,  when  the  trustees  removed  him  and  directed  Mr.  Castle  to  apply 
to  Mr.  Mowbray  to  undertake  the  business  of  land  steward  or  agent  in  his  room : 
that  Mr.  Mowbray  consented  to  do  this,  and  took  upon  himself  the  employment  of 
land  steward  or  agent :  that  as  §uch  he  managed  and  directed  the  letting  of  the 
several  farms  upon  the  estates  and  the  cultivation  and  repairs  from  the  removal  of 
Hopper  till  the  estates  were  sold  to  him  in  the  manner  afterwards  mentioned,  and 
during  the  whole  of  that  time  Mr.  Castle  acted  as  agent  for  the  plaintiifs  in  receiving 
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the  rent  of  the  estates :  that  whilst  Hopper  had  the  management  of  the  estates,  the 
rents  amounted  to  £349  a  year ;  that  after  Mr.  Mowbray  took  the  management  they 
were  advanced  by  him  to  £395,  besides  woodlands,  that  £395  being  the  utmost  rent 
they  would  bear ;  it  then  states  that  the  expences  of  repairs  and  other  expences 
[92]  directed  by  Mr.  Mowbray  were  so  much  increased,  that  the  clear  annual  income 
had  been  reduced  to  somewhat  below  what  it  had  been  before  Mr.  Mowbray  had  the 
management  of  the  estates  :  that  they  had  no  suspicion  though  the  rents  were  reduced, 
of  the  integrity  of  Mr.  Mowbray,  but  relying  upon  that  and  upon  his  great  skill  and 
experience  in  the  management  and  cultivation  of  estates,  and  supposing  therefore  that 
the  estates  would  not  admit  of  any  further  improvement  without  a  great  deal  of 
trouble  and  labour,  and  would  not  make  any  adequate  returns  for  a  great  length  of 
time,  the  plaintiffs  resolved  in  the  beginning  of  the  year  1800,  to  bring  the  estates 
to  sale  :   that  Mr.  Nesfield  for  that  purpose  consulted  Mr.  Mowbray  as  the  land- 
steward  or  agent  of  the  estates  respecting  the  sale :  that  Mr.  Mowbray  several  times 
assured  Mr.  Nesfield  that  the  estates  being  let  at  as  high  a  rent  as  they  could  bear, 
might  probably  fetch  £12,000,  which  Mr.  Mowbray  said  was  in  his  judgment  their 
utmost  value,  and  that  he  advised  Mr.  Nesfield  to  have  the  estates  advertised  for  sale 
by  auction  at  Newcastle-upon-Tyne :  that  upon  this,  Mr.  Nesfield  directed  Mr.  Castle' 
and  Mr.  Mowbray  to  cause  the  sale  of  the  estates  to  be  advertised  ;  that  Mr.  Castle 
and  Mr.  Mowbray  having  concerted  and  framed  the  advertisement  for  that  purpose, 
Mr.  Castle  caused  it  to  be  inserted  in  the  Newcastle  and  York  papers.     The  bill  then 
states  the  advertisement,  which  describes  the  property  as  consisting  of  800  acres,  and 
represents  it  in  general  terms  as  having  a  large  plantation  of  valuable  timber  thereon 
which  having  been  taken  great  care  of  is  in  a  good  and  thriving  condition.     An  applica- 
tion if  then  directed  to  be  made  for  shewing  the  estate,  to  a  person  of  the  name  of 
Beckwith,  and  with  regard  to  the  particulars,  persons  who  wished  to  be  informed  are 
referred  to  Mr.  Mowbray  or  Mr.  Castle.     The  bill  then  alledges  that  Mr.  Mowbray 
and  Mr.  Castle  before  the  auction  took  place,  formed  a  plan  that  they  or  one  of  them 
should  become  the  purchasers  of  these  estates,  and  for  that  purpose  they  determined 
to  take  means  to  discourage  [93]  any  person  from  bidding  at  the  auction,  in  order  that 
they  might  afterwards  obtain  the  estate  at  such  price  as  Mr.  Mowbray,  in  whom  they 
knew  the  plaintifi's  placed  great  confidence,  should  say  it  was  worth :  so  that  this 
auction  was  part  of  the  management  alledged,  by  which  the  estate  was  to  be  procured 
by  these  parties  or  one  of  them.      It  then  states  that  on  the  5th  of  May,  1800, 
Mr.  Nesfield  attended  the  auction,  and  Mr.  Mowbray  and  Mr.  Castle  also  attended ; 
Mr.  Mowbray  as  the  land-steward  of  the  estate  and  agent  for  the  sale  on  behalf  of 
the  plaintiflfe,  and  Mr.  Castle  as  the  solicitor  and  law  agent  of  the  plaintiffs :  that  at 
this  auction  a  Mr.  Clayton  with  several  other  persons  attended  for  the  purpose  of 
bidding,  and  they  desired  to  be  informed  among  other  things,  whether  the  tenants  of 
the  estates  had  any  leases  or  agreements  for  leases,  upon  which  Mr.  Mowbray,  who 
well  knew  that  none  of  the  tenants  had  any  such  leases  or  agreements,  and  particularly 
that  Surtees  Jopling,  who  was  the  principal  tenant  upon  the  estate,  had  not  any  lease 
or  binding  agreement  for  a  lease,  yet  in  pursuance  of  the  design  formed  by  them, 
declared  to  Mr.  Clayton  in  the  hearing  of  other  persons  then  present,  and  in  which 
declaration  Mr.  Castle  also  joined,  that  the  tenants  had  been  promised  leases,  and 
expected  and  were  entitled  to  the  same,  and  particularly  that  Surtees  Jopling  had 
been  promised  or  had  an  agreement  for  a  lease  of  his  farm  for  nine  years ;  that  the 
conditions  of  the  sale  of  the  estates  prepared  by  Mr.  Mowbray  and  Mr.  Castle  or  one 
of  them,  were  shewn  to  the  company  at  the  auction.     The  conditions  of  sale  are  then 
set  forth  in  the  bill,  and  the  large  plantation  of  valuable  timber  appears  again  in  the 
conditions  of  sale,  and  there  is  one  of  these  conditions,  which  I  now  take  notice  of, 
because  it  was  very  much  observed  on  in  the  argument ;  that  the  purchaser  is  to  pay 
down  a  deposit  of  10  per  cent,  in  part  of  the  purchase-money,  and  sign  an  agreement 
for  payment  of  the  remainder  on  or  before  the  12th  May,  1801,  on  having  a  good 
title,  and  that  the  vendors  reserve  to  themselves  three  biddings,  and  the  estate  is  to  be 
[94]  put  up  at  the  sum  of  £10,000.     The  bill  then  states  that  in  pursuance  of  their 
design,  Mowbray  and  Castle  did  not  cause  the  conditions  of  sale  to  be  printed  and 
distributed  till  the  time  of  the  sale.     It  then  alledges  that  the  vendors  reserving  three 
biddings  to  themselves  was  a  very  unusual  thing,  and  not  only  calculated  to  prevent, 
but  was  inserted  by  Mr.  Mowbray  and  Mr.  Castle  in  the  conditions  of  sale,  for  the 
purpose  of  preventing  or  discouraging  persons  from  bidding  at  the  sale :  that  the 
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estates  were  put  up  by  auction  at  £10,000,  but  no  further  bidding  being  made,  the 
auction  closed,  and  after  it  was  closed,  Mr.  Clayton  having  expressed  his  desire  to 
Mr.  Mowbray  and  Mr.  Castle  to  treat  for  the  purchase  by  private  contract,  requested 
to  be  informed  of  the  nature  and  terms  of  the  agreement  made  with  the  tenants  for 
granting  leases,  and  to  be  written  to  on  that  subject  in  order  to  enable  him  to  consider 
the  value  and  make  an  offer  for  the  estate  :  that  Mr.  Mowbray  and  Mr.  Castle  under- 
took to  send  him  such  information,  and  Mr.  Castle  promised  to  write  to  him  for  that 
purpose ;  that  after  the  auction,  Mr.  Mowbray  and  Mr.  Castle  informed  Mr.  Nesfield 
that  Mr.  Clayton  had  declined  all  intention  of  purchasing  the  estate,  and  that 
Mr.  Mowbray  immediately  offered  to  Mr.  Nesfield  to  become  himself  the  purchaser  at 
£11,000:  that  Mr.  Nesfield  declined  taking  that  sum,  upon  which  Mr.  Mowbray 
oflfered  the  sum  of  £11,150  for  the  purchase  of  the  estates;  and  Mr.  Nesfield  being 
informed  that  that  was  the  utmost  that  he  could  or  would  give  for  the  same,  and  not 
knowing  that  any  persons  had  made  enquiry  or  were  desirous  of  becoming  purchasers, 
understanding  also  from  Mr.  Mowbray  and  Mr.  Castle,  that  Mr.  Clayton  had  given 
up  all  idea  of  purchasing,  and  therefore  despairing  of  being  able  to  dispose  of  the 
estates,  he  was  induced  to  accept  the  offer  of  Mr.  Mowbray.  The  case  on  the  part 
of  the  plaintiffs  then  represents  that  Mr.  Mowbray,  upon  that,  directed  and  instructed 
Mr.  Castle  to  prepare  the  agreement  for  the  same  which  is  stated  at  length  in  the  bill, 
[95]  and  it  contains  a  clause  which  it  will  be  necessary  for  me  to  take  notice  of 
presently,  that  it  shall  be  lawful  to  Mr.  Mowbray  to  give  discharges  to  the  present 
tenants  of  the  premises  to  quit  possession  on  the  12th  of  May,  1801.  The  bill  then 
states  the  circumstance  of  the  conveyance  having  been  prepared  and  great  part  of  the 
purchase-money  paid  at  different  times ;  of  theconveyance  having  been  finally  executed, 
of  a  recovery  having  been  suffered  in  Michaelmas  Term,  in  order  to  make  a  good 
title :  that  Mr.  Nesfield  some  time  in  August  following  put  Mr.  Mowbray  in  posses- 
sion of  the  mansion-house,  garden,  orchard,  and  woodlands ;  and  then  the  bill  proceeds 
to  alledge  a  most  material  fact,  that  since  the  agreement  of  the  10th  of  May,  1800, 
and  the  execution  of  the  conveyance,  the  plaintiffs  have  discovered  that  Mr.  Mow- 
bray had  previous  to  the  sale  formed  the  plan  of  buying  it,  and  had  prevented  persons 
from  bidding  at  the  auction,  not  only  in  the  manner  before  mentioned,  but  in  the 
manner  afterwards  stated.  There  is  then  an  allegation  which  brings  into  controversy 
a  fact  on  which  there  has  been  much  argument,  that  Mr.  Mowbray  asserts  that  he 
never  acted  in  the  capacity  of  land-steward  or  agent  for  the  estates,  the  plaintiffs  on  the 
other  hand  charging  that  he  did  act  in  that  capacity,  and  that,  acting  in  that  capacity, 
he  signed  all  or  almost  all  the  bills  of  charges  for  the  cultivation  and  repairs  of  the 
estates,  and  that  he  did  so  as  an  authority  to  Mr.  Castle  to  pay  them,  and  that  Mr. 
Castle  paid  them  under  the  authority  of  Mr.  Mowbray  as  such  land-steward  or  agent, 
and  that  Mr.  Castle  had  in  his  possession  those  bills  of  charges  paid  by  him  under  the 
authority  of  Mr.  Mowbray  during  the  time  that  Mr.  Mowbray  was  such  land-steward  ; 
that  when  those  were  produced,  it  would  appear  that  Mr.  Mowbray  had  signed  them 
with  his  name  or  initials :  that  he  asserts  he  never  was  employed  by  the  plaintiffs  nor 
ever  acted  as  agent  or  manager  for  the  sale  of  the  estates  by  public  sale  or  otherwise. 
This  is  an  allega-[96]-tion  that  takes  a  distinction  which  is  not  immaterial,  in  my 
apprehension,  in  a  case  of  this  sort ;  the  former  is  an  allegation  that  he  was  not  the 
land-steward  or  agent  for  the  estates  originally  :  this  is  an  allegation  that  he  was  not 
the  agent  in  the  sale,  attributing  to  him  a  character  which  goes  beyond  that,  with 
reference  to  the  doctrines  and  principles  of  this  court  as  land-steward  or  agent.  There 
is  then  a  charge  that  the  advertisements  were  drawn  by  the  direction  and  advice  and 
with  the  knowledge  and  consent  of  Mr.  Mowbray,  that  he  acted  as  the  principal  agent 
for  the  sale  of  the  estates,  that  he  was  there  applied  to  by  several  persons  as  such 
agent  to  give  them  information  respecting  the  sale,  that  upon  such  applications  he  did 
not  refer  them  to  Mr.  Nesfield,  but  immediately  answered  them  himself,  and  that  in 
other  respects  he  conducted  himself  ostensibly,  and  was  in  truth,  the  only  manager  of 
the  sale :  that  after  the  auction  was  closed,  Clayton  having  expressed  a  desire  to  treat 
by  private  contract,  he  applied  to  Mr,  Mowbray  for  further  information,  particularly 
respecting  the  agreements  for  leases  :  that  Mr.  Mowbray  undertook  to  communicate 
with  him  upon  the  subject  at  a  future  time  :  that  Mr.  Mowbray  directed  Mr.  Castle 
to  write  to  Mr.  Clayton  the  letter  of  the  6th  of  May,  1800,  and  that  Mr.  Castle  did 
write  the  same  with  the  privity  and  consent  of  Mr.  Mowbray.  The  bill  then  goes  on 
to  alledge  that  Mr.  Mowbray  does  admit  sometimes  that  he  was  agent  for  the  estate, 


846  ANDREWS    V.  MOWBRAY  WILS.  EX.  97. 

or  agent  for  the  sale  of  the  estate ;  but  then  he  says  the  purchase  ought  not  to  be 
avoided,  because  it  was  made  fairly  and  openly,  and  without  any  misrepresentation, 
fraud,  or  practice,  upon  the  plaintiffs,  and  for  a  fair  and  adequate  price  ;  that  £11,150 
offered  by  him  was  the  full  value  of  the  estate  at  that  time :  in  answer  to  this  the 
plaintiffs  undertake  to  make  out  that  soon  after  he  was  employed  as  land-steward  or 
agent  for  the  management  of  the  estates,  he,  well  knowing  and  having  been  frequently 
informed  by  Mr.  Nesfield  and  other  persons,  that  the  estates  were  to  [97]  be  sold  in 
pursuance  of  the  directions  of  the  will  of  Mr.  Andrews,  formed  the  design  of  procuring 
the  same  to  be  sold  to  himself  at  an  undervalue ;  that,  in  pursuance  of  that  design, 
he  did  as  early  as  the  year  1795,  increase  the  expences  of  the  estates  so  as  to  reduce 
the  income  arising  therefrom  in  a  much  greater  proportion  than  he  raised  the  rents, 
with  a  view  to  depreciate  the  value  ;  and  in  furtherance  of  this  fraudulent  design, 
and  to  prevent  competition  at  the  auction,  upon  Mr.  Nesfield's  suggesting  the  propriety 
of  advertising  the  auction  in  the  London  newspapers,  Mowbray  dissuaded  him,  and 
advised  that  the  advertisemennt  should  not  be  inserted  in  the  London  or  any  other 
newspaper  but  the  Newcastle  and  York  papers,  which  being  only  published  weekly,  had 
a  narrow  and  limited  circulation :  that  Mr.  Mowbray  wilfully,  and  with  a  view  of 
preventing  purchasers  from  bidding,  acquainted  with  the  nature  and  value  of  the 
estates,  caused  the  advertisement  to  be  drawn  up  and  published  without  making  any 
mention  therein  of  the  rents  of  the  estates,  and  that  there  were  no  leases  thereon,  and 
that  there  was  none  but  the  said  verbal  agreement  with  Surtees  Jopling ;  and  then 
follows  a  charge  that  Mr.  Castle  acted  in  concert  with  and  by  the  advice  and  direction 
of,  and  assisted  Mr.  Mowbray  in  his  fraudulent  design  of  obtaining  the  estate  at  an 
undervalue :  that  it  was  a  part  of  the  same  design  that  no  particular  description  of 
the  estates  was  drawn  up  or  prepared,  that  no  directions  were  given  to  Beckwith  to 
shew  the  estates  to  any  person  who  might  enquire ;  that  they  did  not  deliver  to  him 
any  plan  of  the  estates,  although  Mr.  Mowbray  soon  after  he  became  land-steward, 
had  caused  a  full  and  correct  plan  and  admeasurement  to  be  made  of  the  estates,  and 
although  a  copy  of  the  plan  was  at  hand  previous  to  the  sale  of  the  estates,  that  many 
persons  applied  to  see  the  estates,  and  that  they  were  disappointed  upon  those  applica- 
tions because  he  was  not  in  possession  of  any  plan,  and  that  Mr.  Nesfield  was  not 
informed  that  those  persons  who  had  applied,  had  made  such  application.     The  bill 
then  represents,  [98]  that  on  the  5th  of  May,  1800,  as  Mr.  Mowbray  and  Mr.  Castle 
were  going  to  the  auction  with  the  plaintiff  Mr.  NesGeld,  Mr.  Mowbray  informed  Mr. 
Nesfield,  that  if  there  should  be  no  bidders  for  the  estate  at  the  auction,  Mowbray 
himself  would  give  £11,000  for  the  purchase  of  the  estates,  by  private  contract;  the 
offer  is  stated  to  have  been  made  as  they  were  going  to  the  auction ;  that  with  a 
view  to  obstruct  the  sale  of  the  auction  by  keeping  back  as  much  as  in  them  lay,  all 
the  information  necessary  and  proper  for  persons  who  intended  to  bid  for  the  estates, 
they  omitted  to  print  or  distribute  before  the  auction,  the  conditions  of  sale,  that  by 
reason  of  such  omission,  several  persons  who  came  to  the  auction  and  were  prepared 
to  make  a  deposit  of  such    part  of  the  purchase- money  as  the  conditions  required, 
would  not  bid ;  that  many  persons  were  discouraged  from  bidding  by  reason  of  so 
large  a  deposit,  and  a  deposit  of  such  magnitude  is  also  stated  as  another  evidence  of 
designed  fraud ;  that,  amongst  others,  a  gentleman  of  the  name  of  Todd  was  influenced 
by  this  consideration  :  that  when  Mr.  Clayton  was  making  enquiry  respecting  the 
leases,  Mr.  Mowbray,  with  the  view  and  intention  of  diverting  Mr.  Nesfield  from  any 
intercourse  or  communication  with  Mr.  Clayton,  and  for  the  purpose  of  preventing 
any  competition  for  the  purchase,  informed  the  plaintiff  that  Mr.  Clayton  made  such 
enquiries  purely  out  of  curiosity  or  ostentation,  and  that  he  was  sure  he  did  not 
intend,  nor  was  a  likely  person  to  offer  to  purchase  the  said  estates  ;  that  Mr.  Clayton 
(and  that  Mr.  Mowbray  knew  it  at  the  time  he  made  this  assertion)  did  intend  to  make 
an  offer  as  soon  as  he  should  be  informed  of  the  state  of  the  leases ;  that  Mr.  Mowbray 
knew  that  Mr.  Clayton  had  before  the  auction  been  to  view  the  estates  and  to  learn 
all  he  could    respecting  them ;  and  the  same    observations   are   made  with  respect 
to  a  gentleman  of   the  name  of  Pemberton.     Then   there  is   another  charge  in  the 
bill  that  after  the  auction  several  persons  applied  to  Mr.  Mowbray  and  Mr.  Castle, 
for    the    purpose    of    treating    with    them    for   the    estates    by   private   contract, 
[99]  but  neither  Mr.  Mowbray  nor  Mr.  Castle  communicated  to  the  plaintiff  any  such 
applications,  but  that  they  diverted  them  from  their  treaty  for  the  purchase  of  the 
estate.     Then  the  bill  proceeds  further  to  alledge,  that  since  the  conveyances  have 
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been  executed,  it  has  been  discovered  that  Mi\  Mowbray  and  Mr.  Castle,  knowing  that 
Mr.  Clayton  was  willing  to  treat  for  the  purchase  of  the  estates,  were  determined  to 
prevent  his  treating  for  them,  and  for  the  purpose  of  making  out  that  allegation,  they 
state  the  letter  of  the  6th  of  May,  1800,  which  was  written  to  Mr.  Clayton,  and  the 
answer  to  that  which  was  received  on  the  Friday  or  Saturday  of  the  week  in  which 
that  6th  of  May  occurred.  Then  there  is  a  charge  in  the  bill  that  it  was  perfectly 
well  known  both  to  Mr.  Mowbray  and  Mr.  Castle  that  Jopling  was  not  entitled  to  be 
considered  as  a  tenant  for  six  years,  and  that  he  had  no  binding  agreement  for  the 
lease  of  the  farm.  The  case  then  represents  that  with  respect  to  the  letter  written  and 
sent  to  Mr.  Clayton  and  the  answer  that  was  sent  by  him,  Mr.  Nesfield,  who  was  acting 
on  the  part  of  the  plaintiffs,  was  entirely  ignorant,  that  he  knew  nothing  of  the  corre- 
spondence which  those  communications  related  to.  Then  there  is  an  allegation  as  to 
the  value :  that  the  estates  were  worth  if  they  were  fairly  and  openly  sold  either  by 
private  contract  or  public  auction,  the  sum  of  £18,000  and  upwards,  and  the  fact  is 
stated  that  Mr.  Mowbray,  immediately  after  obtaining  possession,  raised  the  rents  of 
the  estates  to  £620  a  year  :  that  while  he  was  a  land-steward,  he  kept  a  wood  book, 
containing  a  full  and  particular  account  of  all  the  timber  and  wood  upon  the  estates, 
and  that  it  would  appear  that  the  wood  upon  the  estates  extended  to  92  acres,  and 
was  at  the  time  of  the  sale,  of  the  value  of  £1000,  or  thereabouts:  that  the  estates 
were,  at  the  time  of  the  sale,  rated  to  the  poor  of  the  parish  of  Shotley,  in  respect  of 
the  woodlands,  at  £40  a  year ;  that  Mr.  Mowbray,  while  he  was  such  land-steward, 
made  a  valuation  of  the  estates,  which  this  bill  represents  to  be  in  his  possession,  and 
by  which  it  will  appear  that  the  estates  [100]  were  worth  £20,000,  or  some  such  large 
sum  of  money.  It  is  then  alledged  that  the  improvements  that  have  been  made  will 
not  account  for  the  rise  of  the  rents ;  that  twenty  acres  having  been  taken  out  of  the 
lands  of  the  occupying  tenants,  the  improvements  that  have  been  made  since  are  in 
point  of  fact,  all  fraudulent  improvements  for  the  purpose  of  accounting  for  the  rise' 
of  the  rents :  that  the  terms  of  the  leases  are  not  more  beneficial  to  the  tenants  than 
those  that  they  had  before,  and  that  this  would  appear  if  Mr.  Mowbray  would  state 
the  nature  and  terms  of  the  leases:  that  in  December  1800,  he  secretly  cut  down  a 
very  large  quantity  of  valuable  timber  and  thereby  procured  the  repayment  of  the 
purchase-money. 

I  have  stated  in  this  very  particular  manner  the  case  as  made  by  the  bill  on  the 
part  of  the  plaintiffs,  because  there  is  hardly  a  topic  contained  in  this  bill,  which  has 
not  in  some  way  been  pressed  in  the  argument  of  the  case.  I  do  not  recollect  that 
any  part  of  Mr.  Mowbray's  answer  was  read,  except  that  which  describes  him  as  being 
in  his  conception,  in  the  situation  of  land-agent  or  steward.  I  take  the  answer  of 
Mr.  Mowbray  to  be  a  denial  of  all  these  allegations.  With  respect  to  the  agency,  he 
says  he  acted  as  honestly  in  his  own  opinion,  as  a  man  could  do  in  the  management  of 
this  estate,  such  as  his  management  was ;  he  says  he  had  not  the  least  idea  in  the 
world  in  the  year  1795  when  he  made  the  valuation  of  the  estate,  of  valuing  it  with 
reference  to  any  purchase  or  sale ;  that  upon  that  valuation  he  estimated  the  property, 
and  he  declared  at  the  time  that  he  estimated  it  according  to  its  utmost  value,  at  £414 
a  year,  and  he  denies  all  purpose  of  making  a  valuation  of  it  with  a  view  to  the  future 
purchase  of  it  himself;  that  in  the  year  1800,  which  is  a  fact  beyond  controversy,  he 
employed  a  person  to  make  a  valuation  of  this  estate  with  a  view  to  determine  whether 
he  should  become  an  offerer  for  it,  and  what  terms  he  should  offer ;  he  says  he  com- 
municated that  fact  to  those  per-[101]-sons  who  were  concerned  ;  and  he  asserts,  that 
Mr.  Nesfield  entered  into  a  conversation  with  him,  in  which  Mr.  Mowbray  said  he 
would  give  him  £11,000  if  he  did  not  get  a  better  price  when  sold  by  auction,  and 
he  denies  any  interference  to  prevent  or  discourage  the  sale.  His  answer  certainly 
cannot  be. read  in  any  degree  as  evidence  of  the  truth  of  what  it  contains,  but  I  appre- 
hend it  is  the  habit  and  according  to  the  principles  of  the  court,  to  look  at  what  the 
answer  is,  in  order  to  see  how  far  the  testimony  in  the  case  will  authorize  the  court 
in  cutting  down  the  transaction  that  is  in  controversy  between  the  parties.  Before  I 
state  the  answer  of  Mr.  Castle,  I  must  observe  that  whatever  may  have  been  the 
conduct  of  Mr.  Castle,  unless  Mr.  Mowbray's  can  be  mixed  with  it,  you  cannot  upon 
the  conduct  of  Mr.  Castle  alone,  unless  you  call  in  the  aid  of  general  principles,  cut 
down  this  purchase  of  Mr.  Mowbray's.  To  explain  what  I  mean :  if  Mr.  Mowbray 
was  only  such  an  agent  as  he  describes  himself  in  his  answer,  if  it  can  be  proved  by 
his  intercourse  and  dealings  with  the  estate  (independent  of  what  Mr.  Castle  states) 
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that  he  was  only  such  an  agent  as  he  represented  himself  to  be,  if  it  be  proved 
that  he  had  no  participation  in  any  fraud  upon  Mr.  Nesfield,  as  acting  on  the  part 
of  these  plaintiffs,  I  am  at  this  moment  at  a  loss,  as  I  have  been  throughout  the 
whole  of  the  case,  to  know,  even  supposing  Mr.  Castle's  conduct  to  have  been 
improper  in  the  circumstances  here  stated,  how  those  circumstances  of  conduct  on 
Mr.  Castle's  part,  if  the  connection  of  fraud  cannot  be  made  out  between  him  and 
Mr.  Mowbray,  are  to  affect  this  purchase  of  Mr.  Mowbray's.  Mr.  Castle,  by  his 
answer  represents  not  Mr.  Mowbray,  but  himself  as  the  land-steward  or  agent ;  that 
Mr.  Hopper  was  the  man  who  under  him  had  assisted  as  such  land-steward  or  agent ; 
that  Mr.  Hopper  had  a  salary  for  his  services,  and  that  he  was  afterwards  dismissed  : 
that  upon  that  occasion  he  himself  called  in  the  assistance  of  Mr.  Mowbray,  first,  for 
the  purpose  of  making  the  valuation,  and  secondly,  for  the  purpose  of  giving  him 
additional  aid  in  determining  what  further  re-[102]-pairs  were  necessary,  what  sort  of 
cultivation  should  be  pursued,  what  sort  of  management  was  going  on,  and  in  some 
instances,  what  bills  were  fit  to  be  allowed.  This  is  the  same  representation  that  Mr. 
Mowbray  makes  of  his  agency ;  and  after  examining  all  the  evidence  in  this  case  as 
well  as  I  can,  my  opinion  is  that  Mr.  Mowbray  did  not  consider  himself  as  the  land- 
agent  or  steward  in  the  sense  in  which  he  is  land-agent  or  steward  in  other  concerns, 
but  that  he  did  act  in  a  variety  of  instances  as  land-agent  or  steward  to  this  family. 
I  do  not  think  him  at  liberty  to  say  he  was  in  no  sense  land-agent  or  steward,  but  the 
question  here  is  whether  considering  the  whole  of  the  acts  he  did,  independent  of 
Mr.  Castle's  evidence,  he  was  more  or  less  the  land-agent  or  steward  than  he  repre- 
sents himself  in  his  answer  to  be.  I  agree  that  he  was  the  land-agent  or  steward 
for  all  purposes  of  raising  the  question  of  equity  in  this  cause ;  but  whether  he  had  a 
written  or  a  verbal  appointment,  or  no  appointment  at  all,  are  questions  which  have 
nothing  to  do  with  the  case,  if  it  be  the  principle  that  a  man  by  interfering  in  my 
concerns  or  my  property  shall  not  obtain  a  knowledge  which  he  shall  conceal  from  me 
if  I  am  treating  with  him  in  a  bargain  about  that  property,  and  the  knowledge  he  has 
got  by  his  agency  is  that  which  I  have  a  right  to  have  the  benefit  of  as  well  as  himself, 
I  have  no  doubt  that  whatever  Mr.  Mowbray's  idea  might  be  as  to  the  nature  or 
character  of  his  agency,  the  circumstance  of  his  actually  dealing  with  the  estate  as 
the  facts  prove  he  did  deal  with  it,  placed  him  in  a  situation  in  which,  as  the  Master 
of  the  Rolls  thought,  it  did  fairly  raise  the  question  whether  because  he  was  agent  his 
purchase  was  upon  that  principle  to  be  cut  down. 

I  shall  now  look  at  Mr.  Mowbray's  situation  as  bringing  forward  the  discussion  of 
the  principle  of  equity  in  the  strongest  way  in  which  you  can  put  it.  Let  us  suppose, 
first,  that  he  is  to  all  intents  and  purposes  the  land-steward  or  agent :  secondly,  let  us 
suppose  that  he  is  not  only  the  land-[103]-steward  or  agent  but  the  agent  in  the 
sale :  thirdly,  let  us  inquire  what  would  be  the  consequence  of  establishing  the  fact 
that  he  was  the  land-agent  or  steward  and  agent  in  the  sale,  regard  being  had  to  the 
circumstance  that  this  contract  was  finally  a  contract  made  by  private  sale  under  the 
circumstances  which  have  been  proved  in  this  case.  It  would  have  been  very  fortunate 
in  the  case  of  trustees,  agents,  and  all  other  confidential  persons,  if  courts  of  equity 
had  rendered  it  less  diflficult  to  collect  what  is  the  practice  of  the  courts  with  respect 
to  such  subjects,  and  perhaps  it  would  be  infinitely  better  if  the  rule  had  been  laid 
down  as  broadly  as  this :  that  no  trustee  or  land-agent,  no  land-steward,  no  agent  for 
a  sale,  shall  under  any  circumstances  make  a  purchase :  I  believe  that  would  have 
been  a  more  convenient  rule  for  mankind  than  that  which  does  obtain.  I  am  not 
aware  however  that  any  case  has  been  decided  which  has  gone  the  length  of  saying 
this,  that  a  man  who  has  been  the  land-steward  or  land-agent  of  another,  shall  not 
purchase  of  that  other  an  estate  of  which  he  was  such  agent,  dealing  fairly  and  acting 
honestly  :  on  the  contrary,  one  of  the  first  cases  that  I  remember  since  I  have  practised, 
was  that  of  the  steward  of  a  family,  where  Lord  Northington  opened  the  biddings, 
upon  the  ground  not  that  the  steward  could  not  buy,  but  that  he  bought  the  estate 
under  circumstances  under  which  it  was  not  fair  he  should  have  purchased.  It  was 
the  same  in  Gariside  v.  Isherwood  (1  Bro.  C.  C.  558),  in  which  I  apprehend  Lord 
Thurlow  did  not  mean  to  say  that  it  was  necessary  that  there  should  be  a  great  differ- 
ence of  value  between  the  worth  of  the  thing  that  was  sold  and  the  price  that  was 
given ;  he  did  not  mean  to  lay  down  that  if  there  had  been  any  concealment  of  any 
improper  conduct  on  the  part  of  the  steward,  he  would  not  cut  down  the  bargain 
merely  because  the  value  was  enough,  but  it  was  an  important  consideration  for  him 
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to  know  what  the  value  was,  in  order  to  ascertain  by  this  means,  [104]  among 
others,  whether  the  steward  had  acted  improperly ;  for  in  nine  cases  out  of  ten,  a 
steward  will  know  the  value  of  an  estate  better  than  his  master,  and  therefore  the 
difference  of  value  may  make  a  great  difference  in  the  decision  of  a  court  of  equity. 
If  therefore  Mr.  Mowbray  had  been  the  land-steward  or  agent  in  the  most  extensive 
sense  in  which  he  is  contended  to  have  been,  if  he  kept  himself  out  of  a  situation  in 
which  he  had  any  other  duties  than  those  which  resulted  merely  from  that  character, 
it  does  appear  to  me  that  there  is  not  a  precedent  in  this  court  to  induce  me  to  say 
that  for  that  reason  the  sale  shall  not  stand.  In  the  case  of  Beaumont  v.  Boultbee 
(5  Ves.  485.  7  Ves.  599),  where  the  defendant  who  was  the  steward  of  the  plaintiff, 
made  an  agreement  for  a  lease,  nobody  doubted  that  he  was  the  steward,  and  Lord 
Rosslyn  laid  down  that  though  he  might  take  that  lease  if  he  stood  in  the  character 
of  land-steward  or  agent,  he  was  bound  to  take  care  that  his  master  in  dealing  with 
him  and  granting  that  lease  had  full  knowledge  of  all  the  circumstances  respecting  it, 
and  all  the  infoimation  his  duty  required  him  to  give  him  :  it  seems  to  me  he  was 
then  at  liberty  to  purchase. 

The  next  question  is  whether  Mowbray  was  more  than  a  land-steward  or  agent  ? 
and  this  bill  contends  that  he  was  more  than  a  land-steward  or  agent,  that  he  was  an 
agent  in  the  sale.  With  respect  to  his  being  an  agent  in  the  sale,  one  can  easily  see 
how  much  greater  injury  and  much  more  detriment  to  the  principal  may  arise  from 
it :  and  there  would  be  much  more  mischief  from  considerations  of  public  utility  in 
permitting  a  man  who  is  actually  the  agent  in  the  sale,  who  is  actually  employed  in 
the  sale,  to  buy  for  himself,  than  in  permitting  a  mere  land-steward  to  buy ;  and  yet 
I  cannot  find  upon  active  research  any  case  which  has  gone  the  length  of  deciding, 
though  a  good  deal  has  been  said  upon  the  principle,  [105]  what  would  have  been  the 
case  of  an  agent  in  the  sale.  It  is  contended  that  Mr.  Mowbray  was  agent  in  the 
sale  upon  the  various  grounds  mentioned  in  the  bill,  and  with  respect  to  those  that 
have  been  proved,  if  I  recollect  right,  they  stand  thus  :  that  he  was  the  agent  in  the 
sale  because  he  was  referred  to  as  to  the  particulars,  because  he  permitted  himself  to 
be  referred  to  for  the  knowledge  of  those  particulars,  that  applications  were  made  to 
him  for  information,  and  that  in  some  instances,  for  example,  with  respect  to  Mr. 
Clayton,  he  declined  to  give  the  information  that  was  asked,  but  still  conducted  himself 
as  a  person  from  whom  the  particulars  were  to  be  enquired,  and  because  he  was  a 
person  who  stated  that  he  had  papers  upon  the  subject.  With  respect  to  his  being 
concerned  in  the  advertisements,  of  his  having  intimated  to  Mr.  Nesfield  that  the 
advertisements  should  not  be  inserted  in  the  London  papers,  there  is  no  proof.  It  is 
not  proved  that  he  had  anything  to  do  with  the  advertisements,  with  the  conditions, 
with  settling  the  particulars,  or  with  what  Mr.  CuUen  says  is  called  in  Scotland  the 
upset  price :  it  is  proved  that  he  offered  to  give  £11,000,  and  that  he  was  cognizant 
of  the  fact  that  the  estate  was  not  to  go  under  £12,000 ;  but  that  will  not  make  him 
an  agent  in  the  sale :  it  is  proved  that  he  did  attend  the  sale,  but  not  as  is  alledged  as 
land-steward  or  agent,  or  as  agent  in  the  sale  ;  it  is  according  to  the  bill  represented 
that  he  went  as  such,  but  according  to  Mr.  Castle's  evidence  it  is  not  so  represented  ; 
he  says  a  conversation  passed  between  them  about  three  weeks  before  this  auction, 
and  afterwards  Mr.  Castle  communicated  to  Mr.  Nesfield  the  conversation,  in  which 
Mr.  Mowbray  told  him  that  he  did  not  intend  to  go  to  the  auction,  but  he  says  that 
in  consequence  of  that  conversation  he  has  an  offer  made  him  to  be  franked  in  a  chaise, 
and  he  goes  with  him  to  the  auction  :  at  the  auction  he  answers  enquiries,  and 
enquiries  of  a  very  peculiar  sort,  for  according  to  Mr.  Clayton's  evidence,  Mr.  Clayton 
asked  whether  there  had  been  any  valuation  of  the  woodlands ;  that  Mowbray  gave 
him  a  very  satis-[106]-factory  answer  to  all  his  enquiries  upon  that  head,  and  told  him 
that  ,£960  was  the  valuation  that  had  been  made  of  the  woodlands,  and  unless  my 
recollection  of  the  evidence  deceives  me,  he  told  him  who  had  made  that  valuation, 
and  at  what  time  it  had  been  made.  To  that  extent  therefore  he  mixes  himself  in  the 
sale,  but  in  my  view  of  this  transaction  of  the  auction,  whether  Mr.  Mowbray  was  or 
not  the  agent  in  the  sale  at  that  auction,  as  that  auction  did  not  lead  to  a  contract 
either  between  these  vendors  and  Mr.  Mowbray,  or  these  vendors  and  any  other 
persons,  taking  him  to  be  agent  at  the  sale,  unless  the  plaintiffs  can  make  out  as  they 
endeavour  to  do  that  the  auction  was  a  part  of  a  system  of  management,  that  it  was 
only  one  transaction  in  the  course  of  the  fraud  which  began  prior  to  that  transaction ; 
that  the  auction  was  managed  and  carried  on  as  the  means  of  leading  to  something 
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else ;  it  does  not  appear  to  me  that  it  is  enough  to  make  out  that  he  was  an  agent  in 
this  sale  by  auction,  unless  they  make  out  also  that  his  agency  in  this  sale  by  auction 
is  the  ground  and  the  circumstance  upon  which  rests  and  upon  which  alone  rests 
that  contract  by  private  sale  which  afterwards  took  place :  for  if  that  contract  by 
private  sale  cannot  be  touched  on  the  ground  of  fraud  of  which  the  previous 
auction  is  alledged  to  have  formed  a  part,  the  question  comes  to  this ;  that  the 
estate  is  finally  bought  by  private  contract,  by  a  person  who  is  not  an  agent  in 
the  sale,  but  who  had  the  character  of  land-agent  and  land-steward.  And  how  does 
that  stand?  According  to  the  representation  of  Mr.  Castle,  and  according  to  the 
representation  of  Mr.  Mowbray,  uncontradicted  by  any  one  witness,  after  the  sale  by 
auction  there  is  a  treaty  entered  into  with  Mr.  Clayton.  Now  upon  the  best  examina- 
tion I  can  give  to  the  correspondence  between  Mr.  Castle  and  Mr.  Clayton,  it  seems  to 
me  impossible  to  infer  fairly  in  a  court  of  justice  out  of  that  correspondence,  that  not 
only  this  auction  but  that  correspondence  was  a  scheme  to  get  those  estates  for 
Mr.  Mowbray.  It  is  clear  beyond  all  question,  that  if  it  was  worth  £18,000  and  if 
[107]  Mr.  Mowbray  had  it  in  contemplation  that  it  was  worth  £620  a  year,  that  if 
any  body  at  the  auction  had  bid  above  £11,000,  Mr.  Mowbray  would  not  have  had 
the  estate.  It  is  at  least  clear,  that  if  it  had  brought  £12,000,  which  Mr.  Nesfield 
intended  the  estate  should  go  for,  Mr.  Mowbray  could  not  have  had  the  estate,  and 
therefore  Mr.  Mowbray  rather  than  give  £12,005  would  have  lost  an  estate  which  he 
knew  to  be  worth  £620  a  year;  the  very  circumstance  of  the  communication  made  to 
Mr.  Clayton  that  he  might  have  the  estate  considering  Jopling  to  have  a  lease,  is  some 
sort  of  evidence  that  Mr.  Mowbray  would  not  have  had  the  estate,  and  Mr.  Clayton's 
answer  is  an  answer  which  desires  that  the  issue  may  no  longer  be  suspended.  In  the 
conversation  on  the  subject  of  Mr.  Mowbray's  becoming  the  purchaser  of  the  estate,  it 
is  said,  that  his  answer  must  be  given  in  a  week,  and  allusion  is  made  to  the  circum- 
stance of  his  having  some  other  estate  in  view  :  Mr.  Richards  says  truly  he  might 
have  proved  that  he  had  some  other  estate  in  view,  but  am  I  as  a  judge  justified  in 
not  believing  that  to  be  the  fact  when  it  is  sworn  in  the  answer  and  no  contradiction 
is  given  it  1  The  utmost  that  could  be  stated  would  be  that  it  was  a  ground  of  suspicion, 
but  I  never  will  say  that  that  can  be  a  ground  of  judicial  decision.  Then  according 
to  the  evidence,  how  does  the  transaction  proceed  after  this?  It  proceeds  thus,  if 
I  am  to  believe  the  evidence,  that  it  was  Mr.  Nesfield  who  made  the  offer  to 
Mr.  Mowbray  to  sell  the  estate  for  £11,000,  and  it  leads  to  the  liquidation  of  the 
supposed  demand  of  Surtees  Jopling's  lease.  A  great  deal  has  been  said  upon  that 
subject,  and  it  is  not  for  me  to  say  how  any  of  these  parties  have  treated  the  tenant, 
but  I  am  satisfied  that  at  the  time  that  auction  was  had,  there  was  not  one  of  them 
who  thought  it  a  right  thing  to  bring  it  forward  at  that  sale  that  Jopling  was  to  have 
a  lease,  and  yet  I  am  satisfied  that  when  the  bargain  was  finally  concluded  some  com- 
pensation was  intended.  It  appears  to  me  that  the  result  of  that  bargain  was  this : 
that  [108]  having  at  the  auction  stated  that  Jopling  was  entitled  to  it,  the  parties 
certainly  at  (some  time  or  other  thought  he  was  entitled  to  some  compensation  :  that 
when  Mr.  Mowbray  and  Mr.  Nesfield  finally  closed  upon  this,  a  larger  price  was  given 
with  respect  to  this  lease  than  Mr.  Mowbray  originally  intended  to  give,  and  that 
Mr.  Nesfield  took  upon  himself  to  make  good  to  Mr.  Mowbray  the  covenant  contained 
in  these  articles  of  agreement,  that  it  should  be  lawful  for  him  eff'ectually  to  give 
notice  that  the  tenant  should  quit  at  the  next  May-day.  That  being  so,  Mr.  Nesfield 
on  the  other  hand  probably  meant  no  more  than  this,  that  it  being  a  questionable 
matter  whether  under  all  the  circumstances  that  had  taken  place  Surtees  Jopling 
could  or  not  enforce  the  agreement  for  the  lease,  the  discussion  and  decision  of  that 
question  with  Surtees  Jopling  he  would  take  upon  himself,  but  in  case  the  decision 
was  adverse  to  Mr.  Mowbray,  he  was  to  have  possession  at  May-day,  and  Nesfield 
would  give  it  effect  by  that  covenant,  binding  himself  to  indemnify  Mr.  Mowbray ; 
that  is  the  result  of  that  transaction.  This  agreement  being  entered  into,  they 
proceed  partly  to  execute  it  by  the  payment  of  a  sum  of  money  at  diff'erent  times, 
and,  lastly  by  the  execution  of  the  deed.  But  then  it  is  said,  here  is  such  a  monstrous 
rise  in  these  rents  from  £340  to  £620  a  year,  that  of  itself,  or  at  least  connected  with 
other  circumstances  of  the  case  is  a  ground  upon  which  the  court  would  proceed. 
Now  that  this  circumstance  is  of  itself  a  ground,  if  all  other  matters  were  clear, 
I  cannot  persuade  myself.  In  the  first  place,  if  Mr.  Castle's  evidence  be  true  this  was 
represented  as  an  improveable  estate,  it  was  so  represented  to  Mr.  Clayton,  it  was  an 
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estate  incapable  of  any  improvement  but  by  the  expenditure  of  money,  and  as  far 
as  one  can  collect  the  probability  of  the  question  of  expenditure,  it  went  to 
four  or  five  years'  rent.  If  that  was  so,  the  substance  of  the  thing  is  this,  not 
that  the  man  pays  £11,000  only,  but  that  he  pays  £11,000  and  the  rents  for  [109] 
so  many  years  to  come  to  get  possession  of  the  estate  at  the  end  of  those  years. 
If  there  is  any  truth  in  the  case  on  the  part  of  the  defendant,  it  is  this :  that  the 
estate  was  bought  with  the  view  to  improve  it  by  the  expenditure  of  money  upon  it. 
Then  it  is  said  he  might  have  proved  that  he  bought  it  with  an  intention  to  pursue 
that  course,  and  the  leases  might  have  been  produced  to  shew  that  that  course  had 
been  pursued.  But  it  is  proper  to  shew  that  if  the  leases  had  been  produced,  they 
would  not  have  proved  any  such  fact ;  because  according  to  Mr.  Mowbray's  answer, 
notwithstanding  the  rents  were  raised,  and  though  the  expenditure  was  made,  there 
was  no  obligation  to  allow  that  expenditure :  but  it  will  not  turn  upon  that,  but 
whether  the  agreement  was  partly  executed  and  what  has  stopped  the  farther  execu- 
tion of  it.  It  is  not  at  all  unlikely  that  this  suit  should  stop  the  further  execution 
of  it:  with  respect  to  the  expenditure  actually  made  of  £1660,  Adamson  goes  to 
that  extent,  and  if  you  are  to  add  to  that,  the  probable  expenditure  that  might  be 
further  incurred,  it  does  seem  to  me  when  you  recollect  that  there  was  no  person  who 
viewed  this  estate  but  thought  that  £10,000  was  too  much  to  set  it  up  at,  that 
£10,670  was  the  worth  of  it,  and  when  you  recollect  that  £11,150  was  paid,  and  that 
the  further  expences  were  to  be  added  as  part  of  the  consideration  money,  I  cannot 
think  that  the  circumstance  of  the  rise  of  the  rents  which  Adamson  says  ought  to  be  a 
third,  according  to  the  expenditure,  is  a  circumstance  sufficient  to  authorize  this  court 
to  cut  down  the  transaction.  1  do  agree  if  it  could  be  made  out  that  Mr.  Mowbray 
foreseeing  and  knowing  that  he  could  raise  the  rents  to  this  partidUlar  height,  had 
purchased  the  estate  without  meaning  to  lay  out  considerable  sums,  and  without 
meaning  to  purchase  in  a  rational  sense  that  increase  of  rent,  and  that  he  had  con- 
cealed that  knowledge  from  his  employers,  that  might  have  made  a  mighty  difference 
in  the  case ;  and  I  do  agree,  that  if  all  the  other  circumstances  in  the  case  were 
proved  as  stated  in  this  bill,  being  connected  with  the  rise  of  the  rents,  that  [110] 
connection  would  have  had  a  very  material  and  important  effect  upon  the  judicial 
decision  of  this  case :  but  I  do  not  see  that  from  those  circumstances  alledged,  there 
is  sufficient  to  shew  that  Mr.  Mowbray  has  been  systematically  acting  in  fraud  with 
regard  to  this  property.  I  may  also  add,  that  Mr.  Mowbray  was  not  agent  at  the 
time  of  the  final  sale. 

With  respect  to  the  question  whether  Mr.  Nesfield  is  to  be  considered  in  any 
point  of  view  as  the  agent  of  the  other  plaintiffs,  I  have  looked  through  the  record 
to  see  what  I  can  make  of  it,  and  I  do  not  see  that  there  is  any  circumstance  that 
would  entitle  them  to  relief  that  would  not  also  entitle  Mr.  Nesfield  :  that  being  my 
opinion  upon  the  whole,  I  think  this  decree  must  be  affirmed,  (a) 


[132]  CocKSHUTT  V.  Pollard.  Exchequer  Chamber.  June  19,  1817.  Before  the 
Lord  Chief  Baron  alone. — An  administrator  cannot  resist  a  creditor's  bill  for  an 
account,  on  the  ground  of  length  of  time,  without  either  pleading  or  claiming 
the  benefit  of  the  statute  of  limitations. 

This  was  a  bill  by  the  plaintiffs  on  behalf  of  themselves  and  all  other  the  creditors 
of  Benjamin  Micklethwaite,  who  died  intestate,  against  Pollard  and  Faber  the 
executors  [133]  of  Richard  Micklethwaite  who  was  the  administrator  of  Benjamin, 
and  against  Mayor  the  administrator  de  bonis  non  of  Benjamin  Micklethwaite, 
praying  the  usual  accounts  of  the  personal  estate  of  Benjamin  Micklethwaite,  and  that 
the  same  might  be  applied  in  payment  of  his  debts. 

It  appeared  that  Benjamin  Micklethwaite  died  in  the  year  1798:  that  Richaixi 
his  administrator  died  in  1800,  and  that  the  present  bill  was  filed  in  Hilary  t^rm 
1813,  but  the  defendants  did  not  plead  or  claim  the  benefit  of  the  statute  of  limita- 
tions.    It  was  objected  on  the  part  of  the  defendants,  that  the  court  would  not  decree 

(a)  The  notes  of  the  foregoing  judgments  were  communicated  by  one  of  the 
gentlemen  professionally  engaged  in  the  cause. 
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an  account  after  so  long  a  time  had  elapsed  since  the  death  of  the  intestate  and  of  the 
administrator  :  but  the  Lord  Chief  Baron  was  of  opinion  that  as  the  defendants  had 
not  pleaded  or  claimed  the  benefit  of  the  statute  of  limitations,  they  could  not  avail 
themselves  of  the  length  of  time  as  an  answer  to  the  plaintiffs'  demand.(«) 
Wingfield  for  the  plaintiffs,  Parker  and  Barber  for  the  defendants. 


Memorandum. 

In  the  vacation  after  Trinity  Term  1817,  William  Courtenay,  Esq.  was  appointed 
one  of  the  Masters  of  the  High  Court  of  Chancery,  on  the  death  of  Robert 
Steele,  Esq. 

(a)  See  ace.  Prince  v.  Heylin,  1  Atk.  493,  and  Mitf.  221. 


REPORTS  of  CASES  ARGUED  and  DETERMINED 
on  the  EQUITY  Side  of  the  COURT  of  EX- 
CHEQUER, before  the  Right  Honourable  Sir 
RICHARD  RICHARDS,  Knight,  LORD  CHIEF 
BARON,  during  the  Years  1817,  1818,  1819  and 
1820.  By  EDMUND  ROBERT  DANIELL,  of 
the  Middle  Temple,  Esq.,  Barrister  -  at  -  Law. 
London,  1824. 


[49]  Williamson,  Clerk  v.  Lord  Lonsdale  and  Others.  Nov.  11,  12,  13, 17,  19, 
1817  J  Feb.  14,  1818.  A  modus  of  one  penny  for  every  occupier  of  land  in  tillage 
in  lieu  of  all  predial  tithes  grown  upon  such  lands  is  bad. — Although  the  tithe  of 
agistment  is  of  recent  introduction,  especially  in  the  North  of  England,  a  modus 
of  a  certain  sum  of  money  in  lieu  of  tithe  of  grass,  whether  mown  or  made  into 
hay,  or  eaten  by  barren  and  unprofitable  cattle,  will  cover  the  tithe  of  agistment. 
— Potatoes  and  turnips  consumed  in  the  family  of  the  grower  are  liable  to  tithe. 

[S.  C.  5  Price,  25 ;  3  Eagle  and  Younge,  870;  and  see  p.  171,  post.] 

This  bill  was  filed  by  the  plaintiff  as  vicar  of  the  parish  of  Kirkby  Stephen  in  the 
county  of  Westmoreland  for  the  tithes  of  turnips,  potatoes,  and  agistment.  The 
defendants  set  up,  by  their  answer,  two  parochial  moduses  in  lieu  of  the  tithe  of 
turnips  and  potatoes,  and  three  district  moduses  to  cover  the  tithe  of  agistment  in 
dieffrent  townships  within  the  parish. 

The  first  modus  set  up  was  a  parochial  modus  of  one  [50]  penny  payable   at 

Martinmas  by  every  owner  of  a  garden  or  garth,  within  the  parish,  commonly  called 

■  a  garth  penny,  for  or  in  lieu  of  the  tithes  of  all  titheable  matters  arising  in  every  such 

garden  or  garth,  which  they  insisted  covered  the  tithes  of  potatoes  and  turnips  grown 

in  gardens  or  garth.     This  modus  was  not  disputed. 

The  second  modus  was  laid  as  follows  : — "  And  all  the  defendants  insist  and  hope 
to  be  able  to  prove  that,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been  and  now  is  due  and  payable  to  the  vicars  of  the  said  parish  of  Kirkby 
Stephen  for  the  time  being,  their  lessee  or  farmer,  lessees  or  farmers,  by  the  several 
and  respective  occupiers  of  lands  in  tillage  within  the  said  parish  of  Kirkby  Stephen, 
or  the  titheable  places  thereof,  the  modus  or  yearly  sum  of  one  penny,  commonly 
called  a  plough  penny,  for  and  in  lieu  and  satisfaction  of  all  small  predial  tithes 
arising,  growing,  renewing,  or  increasing  upon  lands,  so  in  tillage  ;  which  said  modus 
or  yearly  sum  of  one  penny  hath  been,  and  is  due,  and  payable  at  Martinmas,  in 
each  year,  or  as  soon  after  as  demanded."  This  modus,  the  defendants  insisted, 
covered  the  tithes  of  potatoes  and  turnips  grown  in  fields  or  upon  lands  in  tillage. 

Some  of  the  defendants  also  stated  that  all  the  turnips  and  potatoes  grown  in  their 
respective  fields,  or  lands  in  tillage,  were  grown  for  the  use  and  consumption  of  them- 
selves and  their  families,  and  were  so  used  and  consumed  accordingly  ;  and  insisted 
that  they  were  not  liable  to  pay  tithes  for  those  articles  so  used  and  consumed. 

The  other  moduses  set  up  by  the  answer  were  district  moduses,  and  related  solely 

853 
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to  the  tithe  of  agistment.  The  first  extended  over  the  township  of  Winton,  and  was 
laid  as  follows  : — "  And  the  defendant  Matthew  Robinson  insists,  and  hopes  to  be  able 
to  prove  that  there  is  now  and  from  [51]  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  hath  been  a  custom  that  all  the  occupiers  of  land  in  the  said  township, 
or  some  or  one  of  them  on  behalf  of  all  of  them  unanimously,  have  been  used  and 
accustomed,  and  of  right  ought  to  pay  to  or  for  the  use  of  the  vicar  of  the  said 
parish  of  Kirkby  Stephen  for  the  time  being,  his  lessee  or  farmer,  yearly  on  Easter 
Monday,  or  as  soon  after  as  demanded,  the  sum  of  15s.  in  lieu  and  full  satisfaction 
for  the  tithes  of  all  grass,  growing  on  lands  within  the  same  township,  whether  the 
same  be  mown  or  made  into  hay,  or  eaten  by  barren  and  unprofitable  cattle ; "  and 
the  defendants  insisted  that  the  agistment  or  feeding  of  sheep  after  shearing  time,  and 
removed  before  the  next  shearing  time,  was  covered  by  this  modus. 

The  other  two  district  mod  uses  applied  to  the  townships  of  Hartly  and  Naitby, 
viz.  8s.  2d.  for  the  township  of  Hartly,  and  3s,  6|d.  for  the  township  of  Naitby,  and 
were  both  laid  nearly  in  the  same  manner. 

The  evidence  on  the  part  of  the  plaintiff  established  his  general  title  as  vicar  to 
all  tithes,  except  those  of  corn  and  grain.  The  only  questions,  therefore,  were, 
whether  the  moduses  set  up  were  sufficiently  established  in  law  and  fact  to  authorize 
their  being  sent  to  an  issue ;  and  whether  the  defendants  were  liable  to  pay  tithes  for 
the  potatoes  and  turnips  consumed  in  their  families. 

Depositions  were  read  on  the  part  of  the  defendants,  which  went  to  prove  that  a 
certain  modus,  called  the  plough  penny,  was  due  and  payable  to  the  vicar  by  the 
occupiers  of  lands  within  the  parish  in  lieu  and  satisfaction  of  green  crops,  and  every 
thing  produced  by  the  plough  upon  the  said  lands,  or  raised  from  land  under  tillage, 
except  corn  and  grain,  whether  such  lands  should  or  should  not  be  ploughed,  or  in 
cultivation ;  and  that  such  modus  was  payable  in  the  first  whole  week  after  the  [52] 
23d  of  November  in  each  year.  It  also  appeared  that  no  composition  or  tithe  in  kind 
had,  within  living  memory,  been  paid  for  the  tithes  of  turnips  and  potatoes  grown 
within  the  parish. 

The  depositions  on  the  part  of  the  defendants  further  proved  the  payment  of  the 
several  sums  mentioned  in  the  answer  to  be  payable  in  respect  of  the  townships  of 
Winton,  Hartly,  and  Naitby  ;  and  that  such  payments  were  reputed  to  be  made  in 
lieu  of  the  tithes  of  grass,  whether  mown,  made  into  hay,  or  eaten  by  barren  and 
unprofitable  cattle.  That  the  occupiers  of  cattlegates,  and  other  lands  within  the  town- 
ships, contributed  towards  such  payments  respectively ;  and  that  no  tithe,  in  kind  or 
composition,  had  within  living  memory  been  paid  to  the  vicar  either  for  hay,  or 
agistment,  or  for  grass,  whether  mown,  or  eaten  by  barren  cattle. 

The  payment  of  the  district  moduses  was  not  denied  by  the  plaintiff ;  but  he  con- 
tended that  they  covered  the  tithe  of  hay  only,  and  did  not  extend  to  agistment ;  and 
in  support  of  this  there  were  produced,  on  his  behalf,  the  books  of  the  tithe  collectors, 
for  many  years  preceding  his  induction,  in  which  these  payments  were  entered 
expressly  as  payments  in  lieu  of  the  tithe  of  hay. 

Mr.  Dauncey  and  Mr.  Hall  for  the  plaintiff.  This  is  a  bill  by  the  vicar  for  three 
species  of  tithes,  viz,  turnips,  potatoes,  and  agistment.  We  have  proved  distinctly, 
that  the  tithes  in  question  are  out  of  the  rector,  and  that  the  rector  is  only  entitled 
to  the  tithes  of  corn  and  grain.  This  is  primS.  facie  evidence  of  the  title  of  the  vicar 
to  all  tithe  except  corn  and  grain.  Then  comes  the  defence  of  the  occupiers.  In  the 
first  place,  it  is  contended  that  potatoes  and  turnips,  when  consumed  in  a  family,  pay 
no  tithes ;  but  this  is  an  obsolete  doctrine.  There  is  no  modern  decision  to  this 
extent ;  the  only  decisions  which  are  [53]  found  are  very  ancient,  and  relate  to  very 
small  articles.  In  many  places,  all  the  articles  grown  are  consumed  in  the  grower's 
family.  As  to  the  moduses,  they  are  set  up  in  a  very  extraordinary  way :  the  first 
is  the  plough  penny,  the  garth  penny  not  being  disputed.  This  is  said  to  be  a  modus 
for  small  predial  tithes,  arising  upon  lands  in  tillage,  and  is  laid  thus:  The  defendants 
insist,  and  hope  to  be  able  to  prove,  that  a  modus  of  one  penny  is  payable  by  every 
occupier  of  land  in  tillage,  for  the  predial  tithes  of  all  land  in  tillage.  This  is  not  the 
ordinary  way  of  introducing  a  modus.  They  do  not  venture  to  swear,  either  to  their 
knowledge  or  belief,  that  such  a  payment  exists,  but  hope  they  may  be  able  to  produce 
other  people  that  will. 

It  is  true  the  answer  states  a  payment,  but  it  is  a  payment  which  relates  to  a  totally 
different  subject.     As  the  modus  is  laid,  every  person  pays  the  plough  penny,  whether 


DAN.  54.  WILLIAMSON  V.   LORD  LONSDALE  855 

he  has  the  article  or  not;  this  brings  it  within  the  description  given  of  a  plough  penny 
in  Cowel,(a)  who  says,  it  is  an  eleemosynary  payment  to  the  church,  by  persons  having 
a  plough  land,  without  reference  to  any  particular  article.  Here  it  is  paid,  without 
reference  to  any  particular  article  :  but,  because  it  refers  to  no  particular  article,  the 
defendants  say,  We  will  give  it  a  character,  and  refer  it  to  something. 

The  modus  is  besides  unreasonable,  uncertain,  and  variable ;  it  is  what  has  been 
termed  a  dancing  modus.  It  does  not  depend  upon  the  quantity  of  land  by  which  it 
is  covered,  but  on  the  number  of  occupiers ;  so  that,  if  there  be  but  one  occupier,  the 
vicar  is  to  receive  only  one  penny ;  but,  if  the  occupation  be  divided,  the  penny  will 
receive  a  co-extensive  multiplication.  It  never  can  be  supposed  that  a  vicar  would 
come  to  so  uncertain  an  [54]  agreement.  In  Turton  v.  Clayton  (2  Gwil.  628,  Bunb.  80) 
the  payment  of  a  penny  for  hay  was,  upon  these  grounds,  held  unreasonable.  In  a 
case  before  the  Master  of  the  Rolls,  Blackburn  v.  Jeps(ni,{b)  the  modus  was  laid  at 
4d.,  paid  by  each  occupier  having  lands  cultivated  by  the  plough,  by  three  or  moie 
horses,  usually  called  a  plough  land,  and  2d.  by  each  occupier  having  any  such  land 
cultivated  by  fewer  than  three  horses,  usually  called  half  a  plough.  There  was  no 
difficulty  in  that  case  in  knowing  what  a  plough  was :  a  plough  land  was  described  as 
so  much  land  as  was  cultivated  by  three  horses,  and  half  a  plough  so  much  as  was 
usually  cultivated  by  one  or  two  horses.  This  might  easily  have  been  ascertained, 
and  yet  the  Master  of  the  Rolls  thought  it  was  not  sufficient. 

Independently  of  these  objections,  the  modus  is  not  proved  as  laid ;  if  the  proof 
do  not  conform  to  the  allegation,  it  will  not  support  it :  a  modus  must  be  well  pleaded, 
and  proved  as  pleaded.  Bishop  v.  Chichester  (4  Grwil.  1316),  Warden  and  Minor  Canans 
of  St.  PauVs  V.  Mmris  (9  Ves.  164),  Scott  v.  Fenwick  (2  Gwil.  1252).  In  this  case  the 
modus  is  restricted,  and  the  evidence  general.  In  the  answer  the  modus  is  restricted 
to  all  the  occupiers  of  land  in  tillage,  in  respect  of  land  in  tillage ;  but  the  evidence 
proves  that  all  the  occupiers  have  universally  paid,  without  reference  to  the  nature  of 
their  land,  or  to  the  articles  grown  upon  it. 

With  respect  to  the  agistment  modus,  it  is  merely  a  payment  for  the  tithe  of  hay, 
and  cannot  extend  to  agistment,  which  was  for  a  long  time  unknown  in  the  [55]  north 
of  England,  and  has  been  only  introduced  of  late  years  into  that  part  of  the  country. 
It  is  true  we  cannot  shew  that  any  payment  of  agistment  tithe  has  been  made  in  this 
place :  but  as  this  is  evidently  a  payment  made  for  hay  only,  how  can  the  defendants 
refer  it  to  an  article  for  which  it  was  never  paid  1 

Mr.  Fonblanque,  Mr.  Martin,  and  Mr.  Spranger,  for  the  defendants.  Two  objections 
have  been  made  to  the  modus  of  a  plough  penny  ;  one,  as  to  the  manner  in  which  it 
has  been  pleaded,  the  other  as  to  its  legality.  With  respect  to  the  first  objection,  viz. 
that  it  has  been  pleaded  without  any  positive  oath,  the  answer  is.  If  you  had  wanted 
the  defendant's  belief  as  to  its  existence,  you  ought  to  have  excepted  to  the  answer ; 
but  having  omitted  to  do  that,  you  cannot  raise  the  objection  now.  With  respect  to 
its  legality,  none  of  the  objections  which  have  been  made  to  it  apply.  Though  there 
is  a  fluctuation  in  the  modus,  as  it  is  described,  yet  that  is  not  peculiar  to  this  sort 
of  case.  In  Blackburn  v.  Jepson  (ante)  the  difficulty  arose  from  the  manner  in  which 
the  payment  was  stated,  there  being  no  averment  as  to  what  the  quantity  of  the 
land  was,  so  that  the  judge  was  left  to  speculate  upon  what  number  of  acres  three  or 
two  horses  could  cultivate :  but  that  objection  does  not  attach  to  the  present  c<ise,  as 
there  is  no  reference  to  quantity.  Whether  the  land  be  more  or  less,  the  payment  is 
the  same ;  the  vicar  is  entitled  to  a  certain  sum  from  every  occupier  of  land  in  tillage, 
without  any  difficulty  in  ascertaining  the  quantity  of  it.  It  is  said,  it  is  not  probable 
this  agreement  could  have  been  entered  into  by  any  clergyman,  because  all  the  land 
might  have  been  occupied  by  one  person  :  but  the  case  of  Bennett  v.  Reaii  (4  Gwil.  1272), 
which  was  cited  in  that  of  Blackburn  v.  Jepson  (ante),  affords  an  [56]  answer  to  this 
objection.  The  circumstances  of  that  case  were  nearly  similar  to  the  present :  the 
objection  urged  was,  that  the  houses  for  which  the  modus  was  laid  to  be  payable  might 
be  reduced  to  one  which  was  supposed  to  be  so  violently  unreasonable,  that  no  such 
agreement  could  have  been  made.  But  Lord  Chief  Baron  Eyre,  in  delivering  the 
judgment  of  the  court,  said,  "The  answer  given  at  the  bar  to  this  objection  is  the 

(a)  Cowel's  Interpreter,  tit.  Plough  Penny. 

\b)  17  Vez.  473.     The  decision  of  the  Master  of  the  Rolls  in  this  cAse  has  been 
appealed  from :  and  the  appeal  is  still  pending  before  the  Lord  Chancellor. 


856  WILLIAMSON    V.  LORD    LONSDALE  DAN.  67. 

true  one.  The  recompence  is  certain  to  a  common  reasonable  intent,  and  more  is  not 
required ;  these  are  Lord  Hardwicke's  words  in  Hardcastle  v.  Smithson  (2  Atk.  246). 
The  possible  reduction  of  the  number  of  inhabitants,  householders,  is  too  remote  a 
consideration."  Were  there  any  of  the  objections  made  to  the  modus  in  that  case, 
which  are  not  applicable  to  this  ?     The  modus  there  was  established. 

Another  point  is  made  by  the  answer,  viz.  as  to  potatoes  and  turnips  consumed  in 
the  family  ;  the  defendants  contend  they  are  not  liable  to  tithe.  If  they  are  right  as 
to  the  plough  penny,  this  is  not  material ;  but  otherwise  it  is  of  importance. 

The  case  put  on  the  part  of  the  plaintiff  seems  to  warrant  the  conclusion,  that 
articles  ejusdem  generis  come  under  the  exemption  :  and  for  this  reason,  where  articles 
are  of  a  modern  introduction,  the  courts  say  that  the  clergyman  is  entitled  to  the 
tithe  of  them,  because  he  already  is  entitled  to  the  tithe  of  articles  ejusdem  generis. 
Green  peas  gathered  for  the  use  of  the  family  are,  we  all  know,  exempted  from  tithe 
(1  Kol.  Abr.  648).  Why  should  not  other  articles,  which  are  used  for  the  like  purpose, 
be  the  subject  of  a  similar  exemption  1  That  this  distinction  is  carried  further  than 
the  instance  of  green  peas  is  evident  from  the  decisions  of  many  other  cases  in  Rolle's 
Abridgment,  where  parties  have  declared  in  prohibition.  It  is  [57]  there  said,  that 
if  a  man  feed  sheep  on  his  land,  and  afterwards  kill  and  eat  them  in  his  house  within 
the  parish,  he  shall  pay  no  tithe  (1  Rol.  Abr.  647). 

[Lord  Chief  Baron.  I  apprehend  that  is  not  law.  Suppose  a  man  buy  oxen, 
can  it  make  any  difference  whether  he  consumes  them  in  a  family,  or  sells  them  to  a 
butcher?     Why  should  there  be  any  distinction  with  respect  to  sheep.] 

With  respect  to  the  title  of  agistment,  it  cannot  be  denied  that  the  demand  of  this 
species  of  tithe  is  of  very  recent  date ;  at  least,  in  the  part  of  the  kingdom  where  this 
parish  lies :  but  the  answer  here  given  to  the  claim  is  sufficient  to  dispose  of  it.  It 
is  not  contended  that  there  is  a  modus  covering  this  particular  article ;  the  modus 
set  up  is  for  all  the  grass,  whether  made  into  hay  or  eaten ;  and  this  is  a  mere 
question  of  fact,  and  must  depend  upon  the  evidence.  What  is  there  in  this  agree- 
ment which  can  induce  the  court  to  doubt  that  it  might  have  been  entered  into 
between  the  parties  1  It  is  said  that  this  modus  was  a  new  invention  ;  but  this  is  not 
a  modus  for  agistment,  but  for  the  tithe  of  grass.  There  is  nothing  in  it  which  is 
either  illegal  or  uncertain ;  and  the  evidence  proves  negatively  that  nothing  has  been 
demanded  but  this  payment.  If  then  this  be  neither  illegal  nor  uncertain,  and  it  be 
proved  that  nothing  else  has  been  demanded,  can  the  court  say  this  is  not  such  an 
agreement  as  the  parties  would  enter  into?  As  to  the  collector's  books,  they  are 
certainly  evidence.  But  suppose  these  entries  had  stood  as  grass  tithe,  would  the 
occupiers  have  said  they  were  bound  by  themi  Is  the  defendant's  case  then  to  be 
destroyed,  because  the  collector  chuses  to  enter  this  as  a  tithe  payment  for  hay? 
And  besides,  if  this  had  been  considered  as  applicable  to  hay  only,  would  he  not  have 
demanded  something  more  ?  Although  it  be  true,  as  has  [58]  been  said,  that  tithe  of 
agistment  is  new ;  yet  it  is  to  be  recollected,  that  the  case  in  which  it  was  so  said 
occurred  above  forty  years  ago,  since  which  time  the  vicar  cannot  be  said  to  have  been 
ignorant  of  his  right ;  yet  no  instance  occurs  of  a  demand  having  been  made  for  any 
other  payment  than  the  moduses  in  question. 

If  this  had  been  a  hay  modus,  as  contended,  it  would  have  been  paid  only  by 
those  who  mowed  their  land ;  but  persons  having  cattle  gates  and  pasture  land  con- 
tributed equally,  which  proves  that  these  persons  considered  themselves  as  equally 

liable. 

Mr.  Dauncey  in  reply.  Assuming  the  general  right  of  the  vicar  to  be  established, 
the  questions  remaining  for  decision  are,  whether  the  moduses  set  up  are  legal ;  and 
if  so,  whether  they  are  proved  satisfactorily. 

With  respect  to  the  plough  penny,  it  is  badly  pleaded,  illegal  as  stated,  and  not 
supported  by  the  evidence.  The  usual  mode  of  laying  a  modus  is  for  the  defendant 
to  state  it  according  to  the  best  of  his  knowledge,  recollection,  and  belief,  in  order 
that  we  may  have  the  belief  of  the  defendant  before  the  court :  but  here  they  do  not 
venture  to  say  they  know  or  believe  it,  but  call  upon  the  court  to  believe  it. 

[Lord  Chief  Baron.  I  think  the  modus  is  in  this  respect  sufficiently  laid  to 
support  the  evidence.  If  you  had  wanted  the  defendant's  belief,  you  should  have 
excepted ;  it  is  too  late  to  take  the  objection  now.] 

The  payment  set  up  is  not  applicable  to  the  case  made  here.  It  is  a  mere 
eleemosynary  payment  by  persons  occupying  plough  lands  j  but  the  defendants  take 
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it  out  of  the  ordinary  course,  and  apply  it  in  the  manner  here  mentioned.  We  object 
to  it,  because  it  is  perfectly  un-[59]-reasonable  and  uncertain.  It  never  can  be 
supposed  that  a  parson  entitled  to  tithes  in  kind,  should  consent  to  take  one  penny 
only  from  each  occupier,  so  that  if  the  number  of  occupiers  were  to  be  reduced  to  one, 
the  vicar  would  be  entitled  to  one  penny ;  and  in  this  manner  one  person  might  get 
all  the  land  into  his  occupation,  and  yet  only  pay  one  penny.  The  reasoning  in 
Bennett  v.  Bead  (ante)  does  not  at  all  convince  my  mind  that  the  payment  there  was 
unreasonable.  That  in  Travis  v.  Oxton  (3  Gwil.  1066)  is  much  more  satisfactory. 
The  report  of  that  case  is  very  simple,  short,  and  intelligible ;  and  very  different  from 
the  other.  That  case  is  very  much  like  the  present ;  but  Blackburn  v.  Jepsmi  (ante)  is 
more  like  our  case.  In  that  case  the  one  of  Bennett  v.  Read  was  before  the  court,  and 
it  was  a  question  as  to  a  plough  land.  The  language  was  4d.  for  each  land  cultivated 
by  the  plough ;  upon  that  case  the  decision  of  the  court  was,  that  the  objection  for 
want  of  certainty  could  not  be  got  over,  and  that  the  modus  was  bad.  If  that 
authority  be  entitled  to  any  weight,  it  must  decide  the  present  case.  The  word 
plough  here  is  treated  as  if  it  had  some  definite  meaning;  but  there  it  is  said  not  to 
have  a  sufficiently  definite  meaning. 

But  besides  this,  there  is  another  i-adical  defect  in  the  plaintiff"'s  case  :  to  entitle  a 
party  to  an  issue,  it  is  not  only  necessary  to  be  well  laid,  but  it  must  be  proved  as 
laid.  In  laying  a  modus  you  must  state  by  whom  and  for  what  it  is  to  be  paid,  and 
if  your  proof  do  not  establish  your  statement,  or  vary  from  it,  the  modus  will  not  be 
good.  It  is  stated,  that  it  is  paid  by  the  occupiers  of  lands  in  tillage ;  but  the  proof 
is,  that  it  is  paid  by  every  person  who  occupies  lands,  whether  in  tillage  or  not.  This 
is  most  material ;  for  the  records  would  hand  it  down  to  posterity,  as  a  modus  pay- 
able by  the  occupiers  of  lands  in  [60]  tillage,  when  in  fact  it  is  payable  by  the  occupiers 
of  lands  of  every  description.  If  the  evidence  fail  either  in  shewing  by  whom  or  for 
what  a  modus  is  paid,  it  fails  in  toto. 

It  has  been  urged,  that  turnips  and  potatoes  consumed  in  families  pay  no  tithe, 
and  in  aid  of  this,  the  case  of  green  peas  has  been  cited.  But  that  is  contrary  to  the 
general  course  of  law ;  and  is  only  an  exception  to  the  general  rule.  The  court 
certainly  will  not  extend  such  an  exception.  Green  peas  are  a  solitary  instance  of 
this  departure  from  the  general  principle ;  and  the  exception  of  them  will  let  in  the 
maxim  that  exceptio  unius,  &c.  If  the  argument  were  allowed  to  prevail,  there  is 
nothing  which  might  not  be  liable  to  the  same  exception.  The  case  of  green  peas 
rests  upon  no  principle ;  and  it  would  be  too  much  to  desire  that  a  precedent  should 
be  made  of  extension  of  the  exemption  to  any  other  article. 

As  to  the  agistment  moduses,  it  is  said  that  the  same  payment  which  covers  grass 
made  into  hay,  covers  that  which  is  eaten  by  barren  cattle.  But  the  tithes  are  totally 
different.  Hay  is  a  great  tithe,  and  agistment  is  a  small  tithe ;  and  it  is,  therefore, 
extremely  unlikely  they  should  be  covered  by  the  same  modus. 

Lord  Chief  Baron.  This  is  a  bill  by  the  Vicar  of  Kirkby  Stephen,  in  the 
county  of  Westmoreland,  claiming  the  tithes  of  turnips  and  potatoes.  The  general 
tithe  of  the  vicar  is  sufficiently  proved  :  the  only  question  is,  whether  the  moduses  set 
up  in  answer  to  it,  are  valid. 

I  shall  get  rid  of  one  part  of  the  case,  because  it  is  sufficiently  clear.  The  defen- 
dants claim  an  exemption  from  [61]  the  payment  of  the  tithe  of  potatoes  and  turnips, 
if  used  in  the  family ;  and,  in  support  of  this  claim,  the  case  of  green  peas  has  been 
alluded  to ;  but,  as  that  is  a  solitary  exemption,  and  as  I  cannot  find  a  case  which 
says  that  potatoes  and  turnips  grown  upon  different  parts  of  the  farm,  but  consumed 
in  the  family,  should  be  exempted  from  tithes.  I  am  not  inclined  to  extend  it 
further. 

The  defendants  set  up  three  moduses :  the  first,  is  the  garth  penny,  which  is 
admitted :  they  then  insist  on  the  plough  penny ;  and  the  first  question  which  arises 
is,  whether  this  modus  as  laid  is  good  in  point  of  law.  Whether  the  payment  of  one 
pennj'  for  any  number  of  acres  can  be  considered  as  a  valid  modus. 

Much  argument  has  been  drawn  on  both  sides,  from  two  cases,  which  I  cannot 
reconcile. (a)  This  difficulty  occurred  to  the  Master  of  the  Rolls  in  Blackburn  v.  Jepson 
(ante).  His  honour  said  "it  is  not  very  easy  to  mark  the  precise  line  of  distinction 
between  these  two  cases,  or  to  ascertain  to  which  of  these  the  present  most  nearly 

(o)  Bennett  v.  Bead  and  Travis  v.  Ozton,  ante. 
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approaches.  I  conceive,  therefore,  it  will  be  most  proper  to  do  what  has  been 
frequently  done  under  such  circumstances ;  viz.  to  postpone  the  decision  of  the 
question  of  law  until  it  shall  be  ascertained  whether  the  modus  exists  in  point  of  fact." 
I  also  find  considerable  objections  to  the  modus,  as  a  legal  modus ;  but  it  is  difficult 
to  reconcile  them  with  what  was  said  by  Lord  Chief  Baron  Eyre  in  Bennett  v.  Bead. 

It  is  said  this  modus  is  not  proved  as  laid ;  but,  upon  looking  through  the  evidence, 
I  think  there  is  sufficient  to  support  the  answer.  It  is  then  insisted  that  this  payment 
must  be  eleemosynary :  but  I  do  not  perceive  any  [62]  traces  that  it  was  ever  so 
considered ;  I  cannot,  therefore,  give  it  that  character. 

As  I  think  the  payment  of  the  penny  is  sufficiently  proved  here  to  entitle  the 
party  to  an  issue,  I  will  follow  the  precedent  of  the  Master  of  the  Rolls,  and  will  not 
decide  on  the  legality  of  the  modus  until  it  is  established  in  fact. 

The  next  question  is,  whether  the  modus,  paid  by  certain  townships,  cover  the 
tithe  of  agistment  as  well  as  hay.  The  payment  of  the  sums  mentioned  in  the  answer 
are  not  denied ;  but  they  are  said  to  be  only  in  lieu  of  the  tithe  of  hay,  and  certainly 
hay  and  agistment  are  distinct  subjects  of  tithing :  but,  on  the  other  side,  there  is 
strong  evidence  to  shew  that  agistment  was  included. 

There  is  no  difficulty  as  to  these  moduses  in  point  of  law.  It  is  said  that  the 
tithe  of  agistment  cannot  be  included  in  this  payment,  because  agistment  was  not 
known  at  the  time  before  which  all  moduses  are  supposed  to  have  originated :  but 
this  argument,  however  good  in  point  of  reason,  cannot  prevail  in  contradiction  to  the 
evidence.  Although  I  happen  to  know  that  agistment  tithe  was  not  usually  paid,  yet 
I  am  bound  to  pay  attention  to  the  evidence.  This  species  of  payment  may  have 
existed  in  very  ancient  times.  There  is  too  much  evidence  on  the  part  of  the  defen- 
dants, not  to  direct  an  issue.  Let  issues  be  directed  on  these  points,  and  dismiss  the 
bill  as  to  those  tithes  which  are  covered  by  the  garth  penny. 

Nov.  1 9. — The  Lord  Chief  Baron  afterwards  expressed  his  determination  to  decide 
the  legality  of  the  plough  penny  mo-[63]-dus  before  he  sent  it  to  an  issue,  and  directed 
the  drawing  up  of  the  decree  to  be  suspended  in  the  mean  time;  and  on  the  14th  of 
February  1818,  his  Lordship  said  he  felt  himself  bound  by  the  decisions  to  declare 
that  this  was  a  bad  modus,  and  directed  an  account  accordingly. 

[84]  Davies  v.  Davies  and  Others.  19th  Jan.  1818. — Legacies  charged  on  a 
reversion  directed  to  be  raised  by  sale  or  mortgage,  and  declared  to  carry  interest 
from  the  death  of  the  testator,  it  not  appearing  from  the  will  that  the  estate 
charged  was  a  reversion. 

Rees  Lewis  Davies,  being  entitled  to  a  reversion  in  fee,  expectant  on  the  death  of 
the  survivor  of  Lewis  Davies,  and  Jonnett  his  wife,  of  and  in  certain  lands  in  the 
county  of  Caermarthen,  called  Tynycoed,  made  and  published  his  last  will  and 
testament,  bearing  date  the  2nd  July  1791,  and  executed  and  attested  so  as  to  pass 
freeholds,  and  thereby  made  the  following  devise,  viz. : — "  I  give  and  bequeath  to  my 
sister  Esther  Davies  the  sum  of  401.  to  be  paid  on  the  land  called  Tynycoed,  situate, 
lying,  and  being,  in  the  parish  of  Methvey,  and  county  of  Caermarthen.  Also,  if  the 
above-named  Esther  Davies  happen  to  die  before  her  son  William  Davies,  the  above 
sum  is  to  go  to  William  Davies  her  son.  And  I  give  and  bequeath  to  my  sister  Ann 
Jeffreys  the  sum  of  201.  to  be  paid  on  the  land  above-named,  situate,  lying,  and  being, 
in  the  parish  of  Methvey,  in  the  county  of  Caermarthen,  by  my  executor  hereunder 
named.  Also  I  give  and  bequeath  unto  my  brother  Lewis  Davies  (one  of  the 
defendants)  all  the  above-named  messuage,  tenement,  or  land,  called  Tynycoed, 
situate,  &c.  and  his  heirs  and  assigns  for  ever :  and  I  nominate  and  appoint  dear 
brother  Lewis  Davies,  of  the  aforesaid  parish  and  county,  to  be  my  sole  executor  and 
residuary  legatee  of  whatsoever  is  not  herein  mentioned." 

The  testator  died  in  September  1791,  and  the  defendant  Lewis  Davies  proved  his 
will.  Lewis  Davies,  one  of  the  tenants  for  life  of  the  estate,  died  in  March  1805 ;  and 
Jonnett  Davies,  the  other  tenant  for  life,  died  in  March  1813;  previously  to  which, 
however,  viz.  in  the  month  of  January  preceding,  Lewis  Davies  sold  and  conveyed  his 
reversion  in  the  Tynycoed  estate  to  Sir  George  Griffiths  [85]  Williams,  another 
defendant,  who,  upon  the  death  of  Jonnett  Davies,  the  last  tenant  for  life,  entered 
into  possession  of  the  property. 
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The  object  of  the  present  suit  was  to  have  the  legacies  of  401.  and  201.  by  the  will 
bequeathed  to  Esther  Davies  and  Ann  Jeffreys,  raised  and  paid ;  and  the  principal 
points  in  dispute  were,  whether  they  were  to  be  raised  by  sale  or  mortgage,  or  were 
to  be  paid  out  of  the  rents  and  profits  of  the  land  as  they  accrued,  and  whether  the 
legatees  were  entitled  to  interest  on  their  legacies  from  the  death  of  the  testator,  or 
from  the  death  of  the  tenant  for  life. 

Mr.  Martin  and  Mr.  Richards,  for  the  plaintiffs,  insisted  on  a  sale  or  mortgage,  and 
on  the  right  of  the  legatees  to  interest  from  the  death  of  the  testator. 

Mr.  Wingfield  and  Mr.  Phillimore,  for  the  defendants  Lewis  Davies  and  Sir 
George  Griffiths  Williams,  contended  that  as  the  will  contained  no  direction  for  the 
sale  or  mortgage,  the  legacies  could  not  be  raised  by  that  means  ;  and  that  no  interest 
should  be  paid  till  after  the  death  of  the  tenant  for  life.  That  the  legacies  being 
charged  upon  the  estate,  could  not  take  effect  till  the  testator's  interest  came  into 
possession  :  that  if  the  testator  had  meant  it  otherwise,  he  would  have  directed  a  sale 
of  the  reversion  :  but  as  there  was  no  direction  of  that  nature  in  the  will ;  it  must  be 
presumed  that  the  legacies  were  not  intended  to  be  payable  until  the  estate  came 
into  possession. 

Lord  Chief  Baron.  This  is  a  bill  by  the  legatees  of  a  testator  against  the 
devisee  and  purchaser  of  an  estate  for  the  payment  of  legacies  charged  upon  it.  The 
will  directs  that  these  legacies  shall  be  paid  on  the  land  ;  and  I  cannot  conceive  how 
[86]  this  can  be  complied  with,  unless  by  the  ordinary  course  of  sale  or  mortgage. 
The  court  is  in  the  constant  habit  of  directing  sales  for  the  purpose  of  giving  effect  to 
this  species  of  legacy.  But  it  is  said,  that  this  is  a  reversion,  and  that  the  testator 
could  not  intend  the  legacy  to  be  paid  before  it  came  into  possession.  It  does  not 
however  appear  to  be  a  reversion  from  the  will :  it  is  not  sufficient  that  it  should  be 
so  alleged  in  the  bill ;  it  should  appear  from  the  will.  Here  the  testator  says  nothing 
about  it,  nor  does  he  fix  any  time  of  payment ;  the  law  therefore  fixes  the  time.  I 
never  saw  a  clearer  case  in  my  life ;  the  will  directs  the  legacy  to  be  paid  out  of  an 
estate,  and  that  estate  happens  to  be  a  reversion :  but  a  reversion  is  as  capable  of 
being  sold  or  mortgaged  as  any  other  estate. 

Decree  for  plaintiffs,  (a) 

(a)  Decree. — Monday,  the  19th  day  of  January,  1818.  It  is  ordered,  adjudged, 
and  decreed  by  the  Court,  that  it  be,  and  it  is  hereby  referred  to  Abel  Moysey,  Esq., 
the  deputy  to  his  majesty's  remembrancer  of  this  Court,  to  take  an  account  of  what  is 
due  to  the  plaintiffs,  in  respect  of  the  two  legacies  in  the  pleadings  stated,  given  by 
the  will  of  the  said  testator,  Rees  Lewis  Davies,  and  to  compute  interest  on  the  said 
legacies  from  the  death  of  the  testator  Rees  Lewis  Davies,  in  September  1791,  to  the 
time  of  payment  of  the  principal  of  said  legacies,  which  interest  is  to  be  computed  at 
the  rate  of  41.  per  cent,  per  annum.  And  it  is  also  referred  to  the  said  deputy 
remembrancer  to  tax  the  said  plaintiffs  their  costs  of  this  suit,  and  also  the  costs  of 
the  said  defendant  William  Davies,  which  latter  costs  of  defendant  William  Davies 
are  to  be  paid  to  him  by  the  said  plaintiffs ;  and  they  are  to  receive  and  be  paid  the 
same  over  again,  together  with  their  own  costs,  in  manner  after  directed.  And  it  is 
further  ordered  and  decreed  by  the  Court,  that  it  be,  and  it  is  hereby  referred  to 
Abel  Moysey,  Esq.  the  said  deputy  remembrancer,  to  raise  the  amount  [87]  of  the 
said  legacies,  interest,  and  costs,  by  sale  or  mortgage,  of  so  much  of  the  estates  devised 
to  the  defendant  Lewis  Davies,  charged  with  the  said  legacies  as  may  be  sufficient  for 
that  purpose ;  and  if  by  sale,  the  said  deputy  remembrancer  is  to  cause  the  usual 
advertisements  to  be  inserted  in  the  London  Gazette,  and  such  other  papers  as  he  shall 
think  fit,  announcing  such  sale  :  but  in  case  the  said  parties  shall  proceed  to  raise  by 
mortgage  the  money  necessary  for  the  purposes  aforesaid,  they  are  at  liberty  so  to  do 
upon  proceeding  therein  without  delay.  And  it  is  further  ordered  by  the  Court,  that 
the  costs  of  the  said  plaintiffs,  and  of  the  defendant  William  Davies,  when  obtained 
by  the  means  aforesaid,  be  paid  to  the  said  plaintiffs,  Thomas  Davies  and  Rees 
Jeffries,  or  to  one  of  them,  or  to  their  clerks  in  Court.  And  it  is  further  ordered,  that 
the  amount  of  the  legacy  of  401.,  when  raised,  be  paid  into  Court,  in  trust,  in  this 
cause ;  and  that  the  interest  thereon,  when  raised  by  the  said  deputy  remembrancer, 
be  paid  to  the  said  plaintiffs,  Thomas  Davies,  and  Esther  his  wife.  And  it  is  further 
ordered  by  the  Court,  that  the  said  sum  of  201.,  and  the  interest  to  be  computed 
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[92]  Shaw  v.  Pickthall  and  Others.  1818. — Bequest  of  stock  to  be  laid  out 
in  rebuilding  almshouses.  The  fact  that  almshouses  were  in  mortmain  before 
the  9th  Geo.  II.  c.  36,  proved  by  an  old  inscription,  and  an  extract  from  a  local 
history. 

This  bill  was  filed  by  the  plaintiff  as  one  of  the  trustees  named  in  the  will  of  Eobert 
Mason,  for  the  purpose  of  ascertaining  to  whom  the  sum  of  8001.  navy  5  per  cent, 
annuities,  part  of  the  testator's  estate,  standing  in  the  joint  names  of  himself  and  of 
Spencer  Newman,  one  of  the  defendants,  belonged.  The  testator,  by  his  will,  directed 
that  the  sum  of  10001.  (which  was  reduced  by  a  codicil  to  8001.)  navy  5  per  cent, 
annuities,  after  the  death  of  his  nephew  Robert  Stockeld,  to  whom  the  dividends 
were  to  be  paid  for  his  life,  should  be  transferred  into  the  joint  names  of  the  plaintiff 
and  Spencer  Newman,  who  were  his  executors,  and  of  the  then  officiating  minister, 
churchwarden,  and  overseer,  of  the  town  quarter  of  the  parish  of  Waltham,  Holy 
Cross,  and  their  successors  for  the  time  being,  "upon  special  trust  and  confidence, 
that  they,  the  said  executors,  minister,  churchwarden,  and  overseer,  and  their  successors, 
should,  within  the  next  summer  months  between  Lady-day  and  Michael-[93]-ma8,  after 
the  decease  of  his  nephew  Robert  Stockeld,  have  the  receiving,  laying  out,  and  expend- 
ing of  the  said  10001.  navy  5  per  cent,  annuities,  for  the  sole  and  only  purpose  of 
rebuilding,  in  a  plain,  strong  and  substantial  manner,  the  four  almshouses  at  the  west 
end  of  the  entrance  into  the  town  of  Waltham  therein  mentioned,  for  the  use,  benefit, 
and  reception  of  poor  widows,  to  inhabit  and  dwell  therein,  in  the  same  way  and 
manner  as  the  same  charity  always  had  theretofore  been,  and  was  then  regulated  and 
governed,  since  the  original  foundation  and  endowment  thereof,  and  to  and  for  no 
other  use,  trust,  intent,  or  purpose  whatsoever.  But  in  case  the  said  stock  should  be 
more  than  sufficient  to  rebuild  the  said  almshouses,  then  the  said  testator  desired  that 
the  residue  and  remainder  of  such  stock  should  be  laid  out  and  expended  in  bread, 
and  given  unto  such  poor  widows,  between  Michaelmas  and  Lady-day,  by  weekly 
allowances,  from  year  to  year,  so  long  as  the  residue  and  remainder  of  such  stock 
should  be  to  be  expended,  according  to  the  discretion  of  the  surviving  parties  having 
the  management  thereof  for  the  time  being." 

Robert  Stockeld,  the  testator's  nephew,  to  whom  the  dividends  were  given  for  life, 
having  survived  the  testator,  died  in  February,  1816 ;  and  upon  his  death,  the  8001. 
stock  in  question  was  transferred  into  the  names  of  plaintiff,  and  of  the  defendant 
Spencer  Newman,  and  was  claimed  by  the  minister,  churchwarden,  and  overseer,  of 
the  town  quarter  of  the  parish  of  Waltham,  Holy  Cross,  upon  the  trusts  of  the  will ; 
in  opposition  to  which,  however,  a  claim  was  set  up  by  William  Young,  the  testator's 
next  of  kin,  on  the  ground  that  the  bequest  was  void  under  the  Statute  of  Mort- 
main (9  Geo.  IL  c.  36). 

The  only  question  was.  Whether  the  lands  upon  which  [94]  the  almshouses  in 
question  were  built,  were  in  mortmain  before  the  passing  of  the  statute. 

Mr.  Dauncey  and  Mr.  Duckworth  for  the  plaintiff. 

Mr.  Trower  for  the  minister,  churchwarden  and  overseer,  relied  upon  the  evidence 
of  a  witness  in  the  cause,  who  deposed  that  ever  since  he  had  known  the  almshouses 
in  question,  the  following  inscription,  carved  in  stone  was  fixed  in  the  centre  of  the 
front  of  them  : — 


thereon,  be  paid  to  the  said  plaintiffs,  Rees  Jeffries,  and  Ann  his  wife.  And  it  is 
further  ordered,  that  the  sum  of  401.,  the  amount  of  the  plaintiff  Esther  Davies's 
legacy,  when  paid  into  Court,  as  before  directed,  be  laid  out  by  the  deputy  remem- 
brancer, in  his  name,  in  the  purchase  of  bank  3  per  cent,  consolidated  annuities ;  and 
that  the  deputy  remembrancer  do  from  time  to  time  receive  the  dividends  thereof, 
and  pay  the  same  over  to  the  said  Thomas  Davies  and  Esther  his  wife,  for  and  during 
the  life  of  the  said  Esther  Davies,  with  liberty  to  the  defendant  William  Davies,  or 
any  other  person  interested  therein,  after  her  death  to  apply  to  the  Court,  touching 
the  same  as  they  shall  be  advised ;  in  the  taking  of  which  said  accounts  the  said 
deputy  remembrancer,  &c. 
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"  Birth  is  a  pain  ;  life,  labour,  care,  toil,  thrall. 
In  old  age  strength  fails ;  lastly,  death  ends  all. 
Whilst  strong  life  last,  let  virtuous  deeds  be  shewn ; 
Fruit  of  such  trees  are  hardly  thereby  seen  or  known 
To  have  reward  with  lasting  joys  for  Ay, 
When  vicious  actions  fall  to  end's  decay. 
Of  wealth  o'rplus,  land,  money,  stock,  or  store. 
In  life  therewith  relieve  aged,  needy,  poor ; 
Good  deeds  defer  not  till  the  funeral  rites  be  past. 
In  lifetime  what's  done  is  made  more  firm,  sure,  and  fast : 
So  ever  after  it  shall  be  known  and  seen 
That  leaf  and  fruit  shall  ever  spring  fresh  and  green." 

1626. 

As  a  further  proof  that  this  inscription  was  made  at  the  time  it  bore  date,  he  read 
an  extract  from  Farmer's  History  of  Waltham,  published  in  the  year  1735,  page  38, 
viz.,  "  There  are  also  several  houses  given  for  the  use  of  the  poor,  amongst  which  are 
four  at  the  entrance  into  the  town,  and  on  which  there  is  the  underwritten  inscription 
in  old  verse,  dated  1626:  "(then  followed  the  inscription)  "these  four  houses  were 

given  by  Green,  purveyer  to  king  James  the  First,  for  four  widows ;   the 

land  that  belongs  to  them,  was  let  lately  at  41.  per  annum." 

Mr.  Agar,  for  the  next  of  kin,  contended  that  this  evidence  was  not  sufficient  to 
prove  that  the  almshouses  in  [95]  question  were  in  mortmain  previous  to  the  statute, 
and  that  the  deed  or  instrument  by  which  the  land  on  which  the  almshouses  were 
built  was  granted  ought  to  be  produced. 

Lord  Chief  Baron.  There  can  be  no  doubt  as  to  this  case.  From  the  ancient 
date  of  the  inscription,  we  must  presume  that  these  buildings  were  in  existence  long 
before  the  statute.  Declare  that  the  minister,  churchwarden,  and  overseer,  are  entitled 
to  the  8001.  5  per  cent,  annuities  bequeathed  by  the  testator,  and  that  they  must 
apply  it  according  to  the  trusts  of  the  will. 

The  costs  of  all  parties  must  be  paid  out  of  the  fund. 


[141]  Hales  v.  Pomfret.  Pomfret  v.  Hales.  April  27,  1818.— Where  a  bill 
has  been  amended,  the  amended  bill  is  the  only  one  upon  record.  The  original 
bill,  therefore,  cannot  be  read  as  evidence  to  prove  what  a  plaintiff  considered 
his  right  to  be  at  the  time  of  filing  it. 

[S.  C.  3  Eagle  and  Younge,  915.] 

The  bill  in  the  first  cause  was  filed  by  a  lessee  of  the  impropriate  rector  for  the 
tithe  of  hay ;  and,  at  the  hearing  of  the  cause,  Mr.  Martin,  for  the  defendants,  offered 
to  read  in  evidence  an  original  bill,  filed  in  a  former  suit  by  the  then  rector,  which 
had  been  afterwards  amended  and  newly  engrossed,  in  order  to  shew  what  the 
rector  conceived  his  rights  to  be  when  he  first  submitted  them  to  the  court ;  but 

Mr.  Dauncey  and  Mr.  Owen,  for  the  plaintiffs,  objected  to  its  being  read,  upon 
the  ground  that  the  original  bill  having  been  amended,  the  amended  bill  was  the  only 
one  upon  the  record. 

Lord  Chief  Baron.  The  original  bill  is  certainly  not  upon  record,  and  cannot 
be  read.  A  plaintiff  may  insert  many  things  in  a  bill,  which  he  may  strike  out  the 
next  day  by  amendment.  It  is  a  frequent  practice  to  state  matters  in  a  bill,  in  order 
to  found  interrogatories,  to  obtain  from  the  defendant's  answer  a  knowledge  of  the 
real  state  of  the  case,  and  when  that  is  obtained,  to  amend  the  bill  according  to  the 
facts  appearing  upon  the  answer.  The  plaintiff  cannot  be  bound  by  his  first  state- 
ment. I  cannot  look  into  any  bill  but  that  which  is  upon  record ;  and  that  which  is 
upon  the  record  before  me  is  the  amended  bill. 

Mr.  Martin.     I  tendered  the  original  bill  as  explanatory  of  the  answer  to  it. 

[142]  Lord  Chief  Baron.  You  certainly  have  a  right  to  say  this :  I  tender 
this  answer,  as  an  answer  to  something  not  now  upon  the  record ;  but  which  must 
have  been  upon  the  record,  as  otherwise  the  answer  would  have  been  impertinent. 
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A  bill  to  establish  a  modus  should  be  filed  by  certain  owners  and  occupiers  of  land 
within  the  parish  on  behalf  of  themselves,  of  all  other  owners,  occupiers,  &c.  And 
the  ordinary  should  always  be  a  party. 

In  this  case  there  was  also  a  cross  bill  filed  by  the  defendants,  for  the  purpose  of 
establishing  the  moduses  set  up  by  their  answers  in  the  original  suit.  The  bill  was 
stated  to  be  at  the  suit  of  the  defendants  in  the  original  cause  describing  themselves 
"  as  owners  and  occupiers  of  lands  in  the  parish,"  and  the  ordinary  was  not  made  a 
party. 

The  Lord  Chief  Baron.  At  the  hearing  dismissed  the  cross  bill  upon  the 
merits ;  but  observed  that,  if  the  merits  had  been  good,  the  bill  was  incorrectly  framed, 
as  it  was  alleged  to  be  exhibited  by  some  of  the  owners  and  occupiers,  and  not  by  all 
the  owners  and  occupiers  of  lands  within  the  parish.  That  properly,  a  bill  to  establish 
a  modus  should  be  brought  by  owners  and  occupiers,  on  behalf  of  themselves  and  of 
all  other  owners  and  occupiers  of  lands  within  the  parish;  and  that  the  ordinary 
should  always  be  a  party,  he  being  the  person  to  protect  the  rights  of  the  church  ; 
and  that  he  had  never  known  an  instance  of  a  bill  to  establish  a  modus  to  which  the 
ordinary  was  not  a  party,  being  brought  to  a  hearing  without  its  being  ordered  to 
stand  over  for  the  purpose  of  making  him  a  party  by  amendment. 

[143]  Roberts  v.  Roberts.  April  29,  May  17,  1818. — A  person  executing  a  deed 
for  the  purpose  of  defrauding  the  law,  cannot  come  into  equity  for  the  purpose 
of  setting  it  aside,  even  though  the  instrument  has  never  been  made  use  of ;  and, 
therefore,  if  A.  convey  an  estate  to  B.  as  a  qualification  to  kill  game,  equity  will 
not  compel  a  re-conveyance. 

[For  proceedings  in  King's  Bench  see  Doe  d.  Roberts  v.  Roberts,  1819,  2  B.  &  Aid.  367.] 

The  bill  was  filed  by  the  devisees  of  one  George  Roberts,  for  the  purpose  of  setting 
aside  a  voluntary  demise  of  certain  hereditaments,  for  a  term  of  years,  executed  by 
the  testator  in  his  lifetime  to  the  defendant  as  a  qualification  to  kill  game. 

The  bill  stated  that  in  the  month  of  August,  1815,  the  testator  being  possessed 
of  the  property  in  question,  which  was  held  by  him  under  a  freehold  lease  for  lives, 
was  applied  to  by  the  defendant,  who  was  his  brother  by  the  half  blood,  and  who 
represented  to  him,  that  it  would  be  very  advantageous  to  him,  the  defendant,  if  the 
testator  would  execute  a  conveyance  to  him  of  his  interest  in  the  property  mentioned 
in  the  bill ;  and  requested  him  so  to  do,  under  the  assurance  that  the  conveyance, 
when  made,  should  be  merely  nominal,  and  that,  as  to  the  beneficial  interest  in  the 
property,  he,  the  defendant,  would  be  a  mere  trustee  for  the  testator. 

That  the  testator  agreed  to  comply  with  such  request ;  but  upon  a  most  clear  and 
unequivocal  understanding  that  the  conveyance  was  to  be  nominal,  and  that  the 
testator  was  in  fact  to  receive  all  the  rents  and  profits  arising  from  the  property,  and 
was  to  have  the  full  and  absolute  ownership  and  benefit  of  it ;  and  that  such  being 
the  agreement  and  understanding  between  them,  the  testator  and  the  defendant  both 
went  to  the  office  of  Mr.  Thomas  Price,  a  solicitor  at  Worcester,  and  gave  him  instruc- 
tions to  prepare  such  a  deed  or  instrument  as  he  should  think  proper  for  carrying 
their  intentions  into  effect. 

[144]  That  Mr.  Price  accordingly  prepared  a  deed,  which  was  executed  by  the 
testator  and  the  defendant,  on  the  third  day  of  October,  1817.  Whereby,  in  con- 
sideration of  the  natural  love  and  aff'ection  which  he  bore  to  the  defendant,  his  brother 
in  law,  the  testator  demised  the  property  in  question  to  the  defendant,  his  executors, 
administrators,  and  assigns,  for  the  term  of  99  years,  if  the  persons,  for  whose  lives 
the  testator  held  the  estate,  should  so  long  live. 

That,  on  the  execution  of  the  deed,  the  testator  delivered  it  to  the  defendant,  in 
whose  possession  it  had  ever  since  been :  but  that  the  testator  retained  all  the  title 
deeds  and  other  writings,  relating  to  the  property,  in  his  own  possession ;  and  that 
neither  the  defendant,  nor  any  other  person,  had  ever  made  any  use  of  the  deed  ;  nor 
was  the  defendant  ever  in  the  occupation  or  enjoyment  of  the  property,  nor  did  he  in 
any  way  derive  any  advantage  from  the  conveyance,  the  testator  having  continued  in 
the  possession  of  the  premises  up  to  the  time  of  his  decease. 

The  bill  then  stated  the  death  of  the  testator,  in  March,  1816;  having  previously 
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to  the  execution  of  the  deed  in  question  made  a  will  dated  June  18,  1811,  under 
which  the  plaintiffs  claimed ;  and  that  since  the  testator's  death  the  defendant  had 
commenced  an  action  of  ejectment,  for  the  purpose  of  obtaining  possession  of  the 
premises  under  the  indenture  of  demise  executed  to  him  by  the  testator ;  and  therefore 
prayed  that  he  might  be  compelled  by  the  decree  of  the  court  to  deliver  up  the  inden- 
ture to  be  cancelled,  and  to  re-convey  the  premises  to  the  use  of  the  plaintiffs,  and  for 
an  injunction  to  restrain  the  defendant  from  proceeding  in  the  ejectment. 

The  defendant,  by  his  answer,  denied  that  he  had  made  the  proposal  mentioned 
in  the  bill ;  but  stated  that  being  for  many  years  past  much  addicted  to  field  sports, 
[145]  and  not  being  qualified  by  estate  to  kill  game,  he  had  been  threatened  with 
prosecutions :  and  that  he,  therefore,  applied  to  the  testator,  who  was  his  brother  of 
the  half  blood,  to  qualify  him,  which  the  testator  agreed  to  do,  and  had,  for  that 
purpose,  executed  the  deed  mentioned  in  the  bill.  The  defendant,  however,  denied 
that  the  deed  was  executed  for  the  sole  purpose  of  affording  him  a  qualification  to 
kill  game ;  but  alleged  that  the  testator  in  executing  the  same  had  it  also  in  view  to 
secure  the  property  to  the  defendant  after  his  decease.  He  admitted  that  no  use  had 
ever  been  made  of  the  deed,  and  that  the  property  had  always  continued  in  the 
possession  of  the  testator. 

It  appeared  by  the  evidence  of  Mr.  Price  who  prepared  the  deed,  and  of  other 
persons  who  were  present  at  its  execution,  that  it  was  prepared  by  the  directions  of 
the  testator  and  the  defendant,  for  the  express  purpose  of  qualifying  the  defendant  to 
kill  game;  and  that,  immediately  after  the  execution  of  it,  the  testator  and  the 
defendant  were  asked,  "  whether  they  knew  the  nature  of  it,  as  it  was  a  dangerous 
instrument  to  trust  in  the  hands  of  any  one."  Upon  which  the  defendant  answered, 
that  "  he  knew  it  was  only  executed  to  lend  him  a  qualification  to  kill  game,"  and  the 
testator  said,  "he  knew  he  could  trust  the  defendant  with  the  deed,"  whereupon  the 
defendant  replied  "he  hoped  so,  and  that  the  testator  might  have  the  deed  again 
when  done  with."  Several  other  circumstances  were  also  detailed  by  the  witnesses 
examined  on  the  part  of  the  plaintiffs,  from  which  it  clearly  appeared  that  the  intention 
of  the  testator,  in  executing  the  deed,  was  merely  to  give  the  defendant  a  qualification. 
No  evidence  was  read  on  the  part  of  the  defendant. 

An  injdnction  was  obtained  by  the  plaintiffs  for  want  of  an  answer ;  which,  upon 
the  answers  coming  in,  was  [146]  continued  to  the  hearing,  for  which  purpose  the 
cause  now  came  on. 

Mr.  Dauncey  and  Mr.  Joseph  Martin  for  the  plaintiffs,  contended,  that  the  object 
of  this  deed  being  to  defraud  the  law,  the  whole  transaction  was  void,  ab  initio ;  that 
although  it  might  in  general  be  true,  that  a  person  making  a  conveyance  with  a 
fraudulent  view  cannot  apply  to  the  court  to  set  it  aside ;  yet  that,  where  the  purpose 
is  not  completed,  the  party  has  a  locus  penitentise,  in  which  he  may  come  to  a  court 
of  equity  for  relief.  That  this  principle  was  laid  down  by  Sir  Thomas  Plumer,  V.  C. 
in  Platmone  v.  Staple  (Cooper,  253) ;  and  that,  therefore,  in  the  present  case,  no  use 
having  been  made  of  the  deed,  the  plaintiffs  were  entitled  to  have  it  set  aside. 

Mr.  Martin  and  Mr.  Simpkinson,  for  the  defendant.  There  are  in  this  case  many 
more  points  than  have  been  stated  on  the  part  of  the  plaintiffs.  It  has  been  assumed 
that  the  deed  was  never  made  use  of ;  and  that,  therefore,  the  case  is  the  same  as  if 
the  defendant  had  intended  to  be  a  candidate  for  a  seat  in  parliament,  but  had  not 
become  so  :  but  it  never  can  be  contended  that  the  mere  act  of  shooting  was  requisite 
to  constitute  its  being  put  in  use. 

In  what  right  do  the  plaintiffs  make  this  claim  1  For  any  thing  that  appears  they 
are  mere  volunteers,  and  not  in  any  way  connected  in  blood  with  the  testator :  and 
are  persons  so  situated  to  be  allowed  to  raise  this  question  f  Unless  they  can  make 
out  that  the  defendant  is  a  trustee  for  them,  they  cannot  succeed.  It  is  not  pretended 
that  any  fraud  was  practised  by  the  defendant  upon  the  testator.  The  deed  was 
prepared  by  his  order,  and  executed  by  him,  with  a  perfect  knowledge  of  its  effect. 
The  moment  the  deed  was  executed,  it  operated  as  [147]  a  revocation  of  the  testator's 
will,  for  the  term  of  years  which  it  created ;  what,  therefore,  is  there  to  sustain  the 
argument  of  a  trust  for  the  plaintiffs  1 

At  all  events,  the  defendant  cannot  be  in  a  better  situation  than  the  testator  was 
in.  Now,  what  was  the  situation  of  the  testator  1  Being  informed  by  his  brother 
that  informations  had  been  brought  against  him  for  shooting  game,  to  prevent  farther 
inconvenience  to  him,  the  testator  directs  this  deed  to  be  prepared,  in  order  to  defeat 
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an  act  of  parliament.  What  equity  can  a  party  making  a  conveyance,  for  the  purpose 
of  defeating  the  law,  have  to  be  relieved  from  the  effect  of  his  deed.  The  Court  could 
not,  under  such  circumstances,  have  raised  any  trust  on  his  behalf ;  and  if  no  trust 
could  have  been  raised  for  him,  it  cannot  be  raised  for  the  present  plaintiffs,  who  are 
mere  volunteers.  The  operation  of  the  deed  was  to  revoke  the  will,  pro  tanto : 
therefore,  as  devisees  under  that  will,  they  can  have  no  interest  to  enable  them  to  call 
for  a  re-conveyance. 

But,  admitting  that  they  are  in  such  a  situation  under  the  will,  as  authorizes  them 
to  apply  to  the  court  to  set  aside  the  deed,  can  they  be  permitted  to  say  that  this 
deed  was  executed  to  defraud  the  law :  and  therefore,  call  upon  the  court  to  interfere, 
the  testator  under  whom  they  claim  having  been  a  party  to  the  fraud  ?  The  law  says, 
that  where  a  man  does  an  act  to  defraud  the  intention  of  the  legislature,  he  shall  suffer 
all  the  inconveniences  of  his  act,  Curtis  v.  Ferry  (6  Ves.  jun.  747) ;  here,  the  testator 
does  all  he  can  to  commit  a  fraud  upon  the  legislature,  or,  at  least,  to  enable  another 
person  to  commit  one ;  and  there  is  no  distinction  between  a  man's  committing  a  fraud 
himself,  and  his  doing  what  would  enable  another  to  commit  one.  Nightingal  v. 
Devisme  (5  Burr.  2589)  is  (as  [148]  far  as  it  goes)  in  our  favour  on  this  point.  It 
shews  that  the  court  of  King's  Bench  recognized  no  such  distinction.  By  what 
right,  therefore,  can  the  plaintiffs,  standing,  as  they  do,  in  the  place  of  the  testator, 
claim  to  be  exempted  from  the  inconvenience  occasioned  by  the  testator's  fraudu- 
lent act? 

Mr.  Dauncey  in  reply.  There  is  no  doubt  as  to  the  justice  of  this  case.  It  is 
quite  clear  that  the  testator  never  meant  to  part  with  his  property,  for  any  purpose 
than  the  one  now  stated.  It  is  certainly  true  that  these  parties  were  about  to  do  that 
which  the  law  did  not  permit ;  but  that  object  never  was  obtained.  It  appears  that 
the  defendant  never  had  any  occasion  to  make  use  of  the  instrument.  It  was  intended 
he  should  have  this  deed  to  produce  in  case  any  information  was  laid  against  him ; 
but  he  never  did  produce  it.  What  rule  of  equity,  therefore,  is  there,  which  says, 
that  if  an  instrument  is  made  for  a  fraudulent  purpose,  but  which  purpose  is  never 
carried  into  effect,  the  party  shall  not  have  it  in  his  power  to  revoke  it  ? 

The  testator  having  made  this  deed  for  the  purpose  of  enabling  the  defendant  to 
do  an  illegal  act,  might,  before  that  act  was  committed,  have  called  for  a  reconveyance 
in  order  to  prevent  its  taking  place.  This  doctrine  is  confirmed  by  the  case  cited  by 
the  Lord  Chancellor  in  Curtis  v.  Perry  (ante),  which  has  been  cited.  If,  therefore,  this 
was  an  illegal  act,  it  was  void,  and  would  not  operate  as  a  revocation  of  the  will ;  and 
the  plaintiffs,  as  devisees  under  the  will,  are  entitled  to  the  property. 

[Lord  Chief  Baron.  If  the  deed  be  void,  the  plaintiffs  want  no  reconvey-[149]- 
ance.  They  might  defend  themselves  in  ejectment ;  and,  if  so,  I  can  render  them  no 
assistance.  So  that  they  are  in  this  situation.  The  deed,  if  void,  is  no  revocation  of 
the  will,  and  they  might  defend  the  ejectment ;  and,  if  it  be  not  void,  it  is  a  revocation  ; 
and  the  present  plaintiffs  are  not  entitled.] 

Mr.  Dauncey.  The  bill  states  the  deed  to  be  in  the  hands  of  the  defendant,  so 
that,  assuming  it  to  be  void,  there  is  a  ground  for  a  court  of  equity  to  interfere,  by 
requiring  it  to  be  delivered  up. 

Lord  Chief  Baron.  I  do  not  think  that  I  can  interfere  in  this  case,  without 
first  referring  it  to  a  court  of  law.  My  opinion  at  present  certainly  is,  that  it  is  not 
void  at  law ;  but  that  is  subject  to  further  consideration.  I  shall  be  sorry  not  to 
reach  the  defendant,  because  it  is  impossible  to  say  he  has  acted  with  any  view  to 
honour  or  honesty.  With  respect  to  the  case  before  the  Vice-Chancellor,  I  am  afraid 
his  authority  in  granting  an  injunction  is  not  greater  than  that  of  this  court  when 
they  granted  the  injunction  in  the  present  case.  I  cannot  see  the  distinction  there 
made  as  to  the  deed  being  used  or  not. 

Gray's  Inn  Hall.  May  17. — Lord  Chief  Baron.  This  is  a  bill  filed  for  the 
purpose  of  compelling  a  reconveyance  of  an  estate,  executed  by  George  Roberts  the 
testator,  to  the  defendant,  who  was  his  half  brother.  It  appears  that  the  conveyance 
was  made  for  the  purpose  of  giving  the  defendant  a  qualification  to  kill  game ;  and 
I  feel  myself  at  a  considerable  loss  to  know  in  what  manner  I  am  to  grant  relief. 

[150]  I  do  not  think  the  plaintiffs  are  entitled  to  a  re-conveyance.  The  deed  was 
executed  maturely.  The  grantor  knew  the  effect  of  it.  There  was  no  fraud  at  the 
time  between  the  brothers  :  with  respect  to  them  the  whole  transaction  was  perfectly 
fair.     But  it  appears  by  the  evidence  that  the  object  of  the  deed  was  to  give  the 
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defendant  the  appearance  of  a  qualification,  and  that  it  was  executed  for  no  other 
purpose ;  that  was  a  fraud  on  the  law,  and  I  cannot  perceive  what  right  that  gives  the 
plaintiffs  to  come  into  a  court  of  equity  to  call  for  a  reconveyance.  It  is  said  that 
nothing  was  done  under  the  deed ;  but  I  cannot  see  the  distinction.  Sir  Thomas 
Plummer  is  reported  to  have  acted  upon  such  a  distinction :  but  that  was  a  mere 
interlocutory  order.  There  is  a  great  difference  between  an  interlocutory  order  and 
a  decree.  All  the  facts  of  a  case  may  not  be  before  the  court  when  an  interlocutory 
order  is  pronounced.  I  cannot,  therefore,  act  on  the  authority  of  that  judgment.  It 
appears  to  me  that  it  is  not  in  the  power  of  a  court  of  equity  to  call  back  a  deed  so 
given. (a)i 

[151]  It  has  been  urged,  however,  that  the  deed  is  void  at  law ;  and  I  will  not 
shut  out  that  question.  If  it  be  void,  the  plaintiffs  have  a  complete  defence  at  law ; 
and  I  have  no  objection  to  retain  the  bill  for  a  year,  for  the  purpose  of  giving  them 
an  opportunity  of  trying  the  question. (a)^ 

[152]  The  plaintiffs  claim  to  be  entitled  under  a  will  made  long  before  this  con- 
veyance ;  but  where  a  person,  after  making  a  will,  executes  a  deed  with  full  know- 
ledge of  what  he  is  doing,  if  the  deed  be  good,  I  cannot  say  it  is  not  a  revocation  of 
the  will ;  and  then,  if  it  be  a  revocation,  it  is  a  revocation  pro  tanto  and  the  devisees 
take  only  the  reversion,  as  nothing  but  the  reversion  passed  by  the  will.     If  so,  the 

(ay  It  is  a  maxim  of  law  which  prevails  also  in  Courts  of  equity,  that  in  pari  delicto 
potior  est  conditio  defendentis ;  and  upon  this  principle  it  has  been  decided  that 
wherever  a  man  does  an  act,  the  purpose  of  which  is  to  defeat  the  policy  of  the  law, 
he  is  precluded  from  afterwards  taking  advantage  of  the  illegality  of  that  act  to  defeat 
the  effect  of  it ;  therefore,  where  A.  and  B.  being  partners,  purchased  ships  with  their 
joint  property ;  and,  because  B.  was  in  parliament,  the  ships  were  registered  in  the 
name  of  A.  only,  in  order  that  profit  might  be  made  by  the  employment  of  them  in 
contracts  with  government ;  the  court  held  that  the  ships  were  the  separate  property 
of  A.  Curtis  V.  Ferry,  6  Ves.  747.  The  same  principle  appears  from  a  manuscript 
note  of  the  ease  by  Lord  Kenyon  to  have  been  acknowledged  by  the  court  of  King's 
Bench,  in  Nightingal  v.  Devisme,  reported  in  5  Burr.  2589 ;  although  they  were  of 
opinion  that  the  form  of  action  there  adopted  was  not  the  proper  remedy.  And  in 
Mmtefiori  v.  Montefiori,  1  Black.  363,  Lord  Mansfield  laid  it  down  as  a  rule,  that  a 
man  should  not  be  allowed  to  set  up  his  own  iniquity  as  a  defence,  any  more  than  as 
a  cause  of  action  ;  and  so  in  the  case  mentioned  by  Lord  Eldon  in  giving  judgment  in 
Curtis  V.  Ferry,  ante,  of  a  bill  filed  to  have  a  re-conveyance  of  a  qualification,  given  by 
the  plaintiff  to  his  son  to  enable  him  to  sit  in  parliament,  the  bill  wjis  dismissed  by  Lord 
Kenyon,  with  costs.  In  Flatamone  v.  Staple,  9  Coop.  250,  the  Vice-Chancellor  appears 
to  have  considered  that  the  circumstance  of  the  purpose  for  which  the  deed  was  made, 
not  having  been  accomplished,  made  a  material  distinction  between  the  cases  then 
under  decision  and  that  mentioned  in  Curtis  v.  Ferry,  which,  the  manner  in  which  that 
case  is  mentioned  in  the  report,  to  have  been  stated  by  Lord  Eldon,  appears,  in  some 
measure,  to  warrant ;  but  it  seems,  from  the  case  in  the  text,  that  no  such  distinction 
exists. 

(ay  Since  this  case  was  determined  in  the  court  of  Exchequer,  the  opinion  of  the 
Lord  Chief  Baron  has  received  the  sanction  of  the  court  of  King's  Bench,  upon  a 
motion  for  a  new  trial  of  the  action  of  ejectment  above  mentioned  to  have  been  brought 
by  the  defendant  in  equity  against  the  plaintiff,  for  the  purpose  of  recovering  the 
possession  of  the  property  demised  by  deed  in  question.  The  action  was  tried  before 
Mr.  Baron  Garrow,  at  the  last  Midsummer  Assizes,  for  the  county  of  Worcester,  when 
the  plaintiff  at  law  obtained  a  verdict,  the  learned  judge  who  tried  the  cause  laying  it 
down  that  the  deed  was  of  no  validity  in  consequence  of  the  circumstjinces  of  fraud 
attending  its  execution  :  but  a  motion  was  made  for  a  new  trial  in  Michaelmas  term 
following,  and  the  rule  was  made  absolute  in  Hilary  term  last.  The  court  of  King's 
Bench  being  of  opinion  that  though  the  deed  was  fraudulent,  yet  that  it  did  not  lie 
in  the  plaintiff's  mouth  to  say  so,  as  he  was  a  party  to  the  fraud  himself ;  and  they 
relied  on  the  language  of  Lord  Mansfield  in  Montefiori  v.  Montefiori,  supra,  as  decisive 
of  the  question.(l) 

(1)  The  reporter  is  indebted  for  the  above  note  of  the  case  in  the  King's  Bench, 
to  the  kindness  of  one  of  the  present  reporters  in  that  court. 

Ex.  Div.  XV.— 2§ 
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plaintiffs  are  not  entitled  to  call  for  a  re-conveyance,  and  the  bill  cannot  be  sustained 
by  them.     If  I  dismiss  the  bill,  it  will  be  without  costs.(a) 

[153]  Between  John  Goodwin,  Edward  Wellings,  the  Younger,  and  Arthur 
Davies,  Plaintiffs,  AND  John  Lightbody,  the  Younger,  Defendant,  by  Original 
Bill ;  AND  between  Edward  Wellings  the  Elder,  John  Guest  and  Richard 
Williams  (Assignees  of  the  Estate  and  Effects  of  the  said  John  Goodwin),  the 
SAID  Edward  Wellings,  the  Younger,  and  Arthur  Davies,  Plaintiffs,  and 
the  said  John  Lightbody,  Defendant,  by  Supplemental  Bill.  Westminster 
Hall,  May  27,  1818. — A  trader  makes  a  conveyance  of  all  his  real  and  personal 
property  to  trustees  to  sell  for  the  benefit  of  his  creditors,  under  which  the 
trustees  contract  to  sell  certain  lands  to  defendant.  The  contract  not  being 
completed,  they  file  a  bill  against  defendant  for  a  specific  performance ;  but, 
before  answer,  the  trader  becomes  bankrupt,  and  his  assignees  file  a  supplemental 
bill  to  enforce  the  contract :  Held,  that  although  the  conveyance  to  the  trustees 
was  an  act  of  bankruptcy,  the  assignees  may  compel  the  performance  of  the 
contract  made  under  it.  '  ' 

The  original  bill  in  this  cause  was  filed  for  the  purpose  of  enforcing  the  specific 
performance  of  an  agreement  entered  into  by  the  defendant,  for  the  purchase  of 
certain  hereditaments,  situated  in  the  parish  of  [154]  Llanllwchairn,  in  the  county  of 
Montgomery,  under  the  following  circumstances : — 

In  the  month  of  August,  1812,  the  plaintiff  Goodwin,  by  indentures  of  lease  and 
release,  conveyed  certain  real  estates  in  question  to  the  plaintiffs,  Wellings  and  Davies, 
and  their  heirs,  upon  trust,  to  sell  and  apply  the  proceeds  in  payment  of  his  debts. 
The  release  also  contained  an  assignment  of  all  Goodwin's  personal  property,  upon 
the  same  trusts. 

On  the  17th  of  September,  1812,  the  plaintiffs,  Wellings  and  Davies,  in  execution 
of  the  trust  of  these  deeds,  entered  into  an  agreement  with  the  defendant  for  the  sale 
to  him  of  the  real  estates  comprised  in  them,  for  the  sum  of  17,5001.,  which  was  to  be 
paid  by  instalments. 

The  first  instalment  of  the  purchase  money  was  paid  by  the  defendant  at  the 
appointed  time;  but  it  was  afterwards  discovered  that  the  plaintiff,  Goodwin,  had, 
previously  to  the  execution  of  the  indentures  of  Sept.  1812,  entered  into  a  contract 
with  John  Hartley,  for  the  sale  of  two  pieces  of  meadow  land,  containing  above  four 
acres,  part  of  the  property  contracted  to  be  sold  to  the  defendant,  the  possession  of 
which,  it  was  alleged,  was  material  to  the  full  enjoyment  of  the  defendant's  purchase ; 
in  consequence  of  which  discovery,  the  defendant  refused  to  .complete  his  contract ; 
and,  thereupon,  the  plaintiffs,  Wellings  and  -Davies,  in  conjunction  with  Goodwin, 
instituted  the  present  suit  against  the  defendant,  for  the  purpose  of  enforcing  a  specific 
performance  of  the  agreement.     The  plaintiffs  offered,  by  their  bill,  to  indemnify  the 

(a)  Decree,  May  17,  1818. 

It  is  ordered,  adjudged,  and  decreed  by  the  court,  that  the  plaintiffs'  bill  be,  and 
the  same  is  hereby  retained  in  this  court  until  next  Michaelmas  term  ;  and  that  the 
injunction  formerly  granted  by  this  court,  until  the  hearing  of  this  cause  or  further 
order  to  restrain  the  said  defendant,  Thomas  Roberts,  from  proceeding  against  the 
said  plaintiff,  Ann  Roberts,  in  the  action  of  ejectment,  in  the  pleadings  of  this  cause, 
mentioned  and  brought  by  the  said  defendant  against  the  said  plaintiff,  Ann  Roberts, 
to  obtain  possession  of  the  premises  in  question  in  this  cause,  be  dissolved  so  far  as 
the  same  restrains  the  said  defendant  from  proceeding  to  trial  in  the  said  action  of 
ejectment ;  but  the  said  defendant  is  not  to  take  out  any  writ  of  possession  in  such 
ejectment.  And  it  is  further  ordered  and  decreed  by  the  court  that  the  said  defen- 
dant, Thomas  Roberts,  do  proceed  to  trial  in  the  said  action  of  ejectment,  at  the  next 
Summer  assizes,  to  be  holden  in  and  for  the  county  of  Worcester :  and  that  the  said 
plaintiff,  Ann  Roberts,  do  plead  to  issue,  and  defend  the  said  action.  And  the  con- 
sideration [153]  of  costs,  and  all  further  directions  herein,  are  hereby  reserved  until 
such  trial  shall  be  had.  And  this  cause  is  to  be  continued  in  the  paper  of  causes  to 
be  further  heard  upon  the  return  of  the  postea,  upon  the  trial  of  the  said  action,  when 
such  further  order  will  be  made  herein  as  shall  be  just. 
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defendant  against  Hartley's  claim,  and  to  permit  an  adequate  part  of  the  purchase- 
money  to  be  paid  into  court,  there  to  remain  until  it  should  have  been  investigated. 

[155]  After  the  commencement  of  the  suit,  a  commission  of  bankruptcy  was  issued 
against  Goodwin,  under  which  he  was  declared  a  bankrupt;  and  his  assigHees  filed  a 
bill,  in  the  nature  of  a  supplemental  bill,  against  the  defendant,  for  the  purpose  of 
obtaining  the  benefit  of  the  proceedings  in  the  original  suit. 

The  defendant,  by  his  answers  to  the  original  and  supplemental  bills,  admitted 
the  contract,  and  submitted  to  perform  it,  provided  a  good  title  could  be  made  by  the 
plaintiffs :  but  insisted  that  the  execution,  by  Goodwin,  of  the  deeds,  under  the 
authority  of  which  the  sale  wjis  made,  was  an  act  of  bankruptcy,  and  that  the  con- 
tract was,  therefore,  void.  He  also  alleged,  that  the  possession  of  the  two  pieces  of 
meadow  land  agreed  to  be  sold  to  Hartley  was  absolutely  necessary  to  the  full  enjoy- 
ment of  the  rest  of  the  property  comprised  in  the  contract,  because  they  were  close 
to  the  mansion  house  and  that  they  were  made  an  absolute  condition  in  the  purchase, 
at  the  time  the  contract  was  entered  into ;  and  the  defendant  insisted  that  he  was 
not  bound  to  accept  a  title  to  the  residue  of  the  property,  and  to  receive  a  compensar 
tion  in  lieu  thereof,  inasmuch  as  no  compensation  in  money  would  be  satisfactory  to 
him ;  and  that  he  never  would  have  entered  into  the  agreement  unless  the  two  pieces 
of  meadow  land  had  been  comprised  in  it. 

Mr.  Martin  and  Mr.  Girdlestone,  for  the  plaintiffs,  contended,  that  with  respect  to 
one  of  the  objections  made  by  the  answer,  namely,  that  the  two  pieces  of  land  claimed 
by  Hartley  formed  a  sine  qua  non  in  the  contract,  the  case  was  not  yet  ripe  for  the 
discussion  of  that  point.  That  the  contract  having  been  admitted,  the  court  could  do 
no  more  at  present  than  refer  it  to  the  deputy  remembrancer,  to  enquire  whether  the 
plaintiffs  could  make  a  title  or  not ;  and  with  respect  to  the  objection  arising  from 
the  deed  itself  being  an  act  of  bankruptcy,  [156]  they  insisted  it  was  waived  by  the 
assignees  having  agreed  to  the  contract.  That  it  was  not  necessary  that  a  plaintiff 
should  have  a  complete  title  to  property  which  he  has  sold  at  the  time  of  filing  his 
bill ;  and  that  the  court  would  decree  a  specific  performance,  if  it  were  satisfied  that 
the  contract  might  be  completed  before  the  deputy  remembrancer  has  made  his  report. 

Mr.  Dauncey  and  Mr.  Wray  for  the  defendant,  relied  upon  the  objections  stated 
in  the  answer.  They  also  contended  that  Hartley  ought  to  have  been  a  party  to 
the  suit. 

Lord  Chief  Baron.  It  does  not  seem  to  me,  that  the  defendant  wishes  to  avoid 
completing  the  contract ;  on  the  contrary,  he  submits  to  the  performance  of  it,  pro- 
vided a  good  title  can  be  made.  The  circumstance  of  the  assignees  having  agreed  to 
become  co-plaintiffs,  gives  to  the  defendant  all  their  interest  in  the  property.  Suppose 
I  were  to  sell  an  estate,  and  before  the  conveyance  should  be  complete  were  to  become 
a  bankrupt,  my  assignees  might  choose  whether  they  would  perform  the  contract  or 
not.  With  respect  to  the  objection  as  to  the  two  pieces  of  meadow  land,  that  must 
be  matter  of  subsequent  consideration.  If  it  should  appear  that  they  are  material, 
and  that  the  plaintiffs  cannot  make  a  title  to  them,  the  contract  cannot  be  performed. 
It  is  impossible  for  me  to  insist  upon  Hartley's  being  made  a  party.  Let  it  be  referred 
to  the  deputy  remembrancer,  to  enquire  whether  the  plaintiffs  can  make  a  good  title 
to  the  estates  agreed  to  be  sold. 

The  defendant's  counsel  submitted  that  it  ought  to  form  part  of  the  decree,  that 
the  deputy  remembrancer  should  make  a  separate  report  as  to  the  two  pieces  of  land 
claimed  by  Hartley.     But 

[157]  The  Lord  Chief  Baron  said,  he  never  recollected  an  instance  of  such  a 
direction  ;  and,  therefore,  should  not  give  it :  but  that  if  the  defendant  should  after- 
wards find  it  necessary,  he  might  then  make  an  application  for  a  separate  report 

Decree  for  plaintiffs. 

Ridley  v.  Storey.  Westminster  Hall,  Nov.  18 ;  May  25,  26,  1818. — A  composition 
real,  or  grant  of  tithes,  made  by  a  vicar  to  the  lord  of  a  manor,  in  consideration 
of  his  finding  a  priest  to  officiate  in  a  chapel,  &c.,  previously  to  the  32  Hen.  VIII. 
c.  7,  and  supported  by  evidence  of  constant  perception  and  compliance  with  the 
conditions  on  which  it  was  made  :  Held  to  be  valid. 

[S.  C.  3  Eagle  &  Younge,  918.] 


868  RIDLEY    V.  STOREY  DAN.  158. 

This  was  a  bill  filed  by  Sir  Matthew  White  Ridley  and  Dr.  Henry  Eidley,  as  the 
devisees  of  Sir  M.  W.  Ridley,  deceased,  for  an  account  of  all  tithes,  except  corn  and 
grain,  had  and  taken  by  the  defendants  from  lands  in  their  occupation,  within  the 
manor  of  Cramlington,  in  the  county  of  Northumberland. 

The  case  made  by  the  plaintiffs  bill  was,  that  the  vicarage  of  St.  Nicholas, 
Newcastle,  in  the  county  of  Northumberland,  of  which  the  manor,  township,  and 
chapelry  of  Cramlington,  in  the  same  county,  was  part,  was,  in  the  year  1194, 
endowed  with  all  the  tithes  arising  within  the  said  vicarage,  or  the  titheable  places 
thereof,  and  continued  so  endowed  from  that  time  until  the  year  1536 ;  when,  in  con- 
sequence of  the  inconvenience  arising  from  the  manor,  township,  and  chapelry  being 
at  a  considerable  distance  from  the  residence  of  the  vicar,  John  Heringe,  the  then 
vicar  thereof,  made  and  executed  a  composition  real,  or  grant,  with  or  t-o  a  person  of 
the  name  of  Thomas  a  Cramlington,  then  lord  of  the  manor  of  Cramlington,  which 
was  duly  confirmed,  "  whereby,  in  consideration  of  the  lord  of  the  manor  taking  upon 
him-[158]-self,  at  his  own  costs  and  charges,  to  find  and  present  a  priest  qualified  for 
the  performance  of  all  the  duties  of  the  chapelry  of  Cramlington  aforesaid,  and  also 
paying  to  the  vicar  yearly  two  capons  and  one  cheese,  or  the  value  thereof,  the  said 
John  Heringe,  as  such  vicar  as  aforesaid,  granted  and  agreed  for  himself  and  his 
successors  that  the  said  lord  of  the  said  manor  of  Cramlington  should  have,  receive, 
take,  and  enjoy  all  tithes,  whatsoever,  except  corn  and  grain,  arising,  growing,  and 
renewing,  within  the  said  manor,  or  the  titheable  places  thereof." 

That  from  the  time  of  such  composition  real,  the  proprietors  or  owners  of  the 
manor  of  Cramlington  had  been  in  the  receipt  of  all  the  tithes,  except  those  of  corn 
and  grain,  yearly  arising  within  the  manor,  township,  and  chapelry  of  Cramlington, 
and  the  titheable  places  thereof,  and  had  presented  a  curate  or  chaplain  to  the  said 
chapelry,  and  had  paid  the  sum  of  51.  annually  to  such  curate  or  chaplain,  and  had  in 
like  manner  delivered,  or  caused  to  be  delivered,  the  two  capons  and  a  cheese  to  the 
vicar  for  the  time  being  of  the  said  vicarage,  or  made  him  a  pecuniary  or  other 
satisfaction  for  the  same. 

That,  after  various  mesne  conveyances  and  descents,  the  manor  of  Cramlington 
had  become  vested  in  the  testator.  Sir  Matthew  White  Ridley,  by  virtue  of  which  he, 
the  testator,  became  entitled  under  the  before-mentioned  composition  real  or  grant, 
to  receive  and  retain  all  the  tithes,  except  those  of  corn  and  grain,  of  all  the  lands 
within  the  manor,  chapelry,  or  township,  and  the  titheable  places  thereof  (except 
the  tithes  of  certain  lands,  in  the  possession  of  Adam  Mansfeldt  Lawson  de  Cardonnell, 
which  had  been  granted  by  John  Lawson,  under  whom  the  testator  derived  title  to 
Hylton  Lawson,  under  whom  the  said  A.  M.  L.  de  Car-[159]-donnell  claimed  and 
enjoyed  the  same),  and  also  to  the  perpetual  advowson  of  the  said  chapelry,  and  had, 
accordingly,  from  time  to  time,  received  such  tithes,  and  had  presented  the  plaintiff", 
Dr.  Henry  Ridley,  to  the  curacy  thereof,  and  paid  him  annually  as  such  curate  of 
the  said  chapel  the  sum  of  51,  and  delivered  the  two  capons  and  a  cheese  to  the  vicar, 
according  to  the  terms  of  the  composition  real,  or  grant,  or  made  him  satisfaction  for 
the  same. 

That  Sir  Matthew  White  Ridley  died  in  the  year  1813,  having  previously  made 
a  will,  under  which  the  plaintiff's  became  owners  of  the  manor  of  Cramlington,  and  as 
such  claimed  to  be  entitled  under  the  composition  real,  or  grant,  to  all  the  tithes  but 
those  of  corn  and  grain,  arising  on  the  lands  within  the  said  manor,  township,  and 
chapelry,  except  the  lands  in  the  occupation  of  A.  M.  L.  de  Cardonnell ;  and  that  the 
defendants  were  the  occupiers  of  such  lands,  and  had  subtracted  the  tithes,  &c. 

The  evidence  produced  on  the  part  of  the  plaintiff's,  in  support  of  the  case  made 
by  the  bill,  commenced  with  a  confirmation  in  1360,  by  Thomas  Hatfield,  Bishop  of 
Durham,  of  an  endowment  made  by  Hugh  Pudsey,  Bishop  of  Durham,  in  1294,  by 
which  the  vicarage  of  St.  Nicholas,  Newcastle,  was  endowed  with  the  tithes  of  hay, 
and  all  other  tithes,  except  the  tithes  of  corn  and  grain.  Parol  evidence  was  then 
read,  to  prove  that  the  chapelry  of  Cramlington  was  generally  reputed  to  be  comprised 
within  the  vicarage  of  St.  Nicholas,  Newcastle. 

An  old  paper  writing,  purporting  to  be  a  copy  of  the  original  composition  real,  or 
grant,  mentioned  in  the  bill,  was  then  produced,  and  proved  to  have  come  out  of  the 
proper  custody,  which  paper  writing  was  in  the  following  words  : — 

[160]  "The  Conteintes  of  the  Composition  reall,"  "That  the  aforesaid  Thomas 
Cramlington  his  Hares  for  eiver  shall  att  theyer  oweu  Devise  Eleetyon  and  wyll  & 
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att  theyer  owen  Coistis  and  charges  fyiule  &  pfite  one  abell  pste  to  syng  or  sayo 
&  imprester  all  deive  sarvice  sacraments  &  sacrametalls  att  Cramlynton  within  the 
Chapell  the'r  wiche  preste  shall  discharge  the  Viccare  aforesayd  &  is  successores  of  all 
maner  of  charges  spiretuall  &  temporall  any  maner  of  wise  deu  or  herafter  to  be 
dewe  unto  ower  Sowerayng  Lord  the  King  the  By  shop  of  Durham  the  Archdcn  of 
Northumberland  or  any  having  or  pretendynge  any  maner  of  Jurisdecton  spetuall  or 
temporall  and  for  that  shall  reseve  all  maner  of  teyndes  &  oblacons  w'**  the  appurtences 
except  the  teynd  corne  paying  yarely  and  contetyng  ower  &  aboive  the  fyndyng  & 
Salarye  of  the  aforesayd  preste  at  the  feste  of  the  translation  of  Sainte  Nicholas 
&  wyth-  the  church  of  Sainte  Nicholas  att  Newchastell  medyatlye  after  hye  maso 
that  daye  liecognytion  that  yt  is  the  Mother  Churche  of  Cramlynton  to  the  same 
Master  John  Herynge  now  Viccare  and  his  Successors  for  the  time  beying  for  ewer- 
mor  or  unto  ther  Deputis  thei-e  in  that  behalf  of  the  frowtis  of  the  same  Manore  off 
Cramlyngton  w*^*"  the  appurtences  two  Cappons  prise  v**  a  pece  and  one  Chese  prise 
xi''  in  the  name  and  for  full  cotetacion  of  all  maner  of  tyndes  oblaciones  dewe  or  to 
the  Viccare  for  the  tyme  being  owett  off  the  Manor  and  Hamlett  of  Cramlynton 
aforesayd  w"'  owett  any  maner  of  payment  or  demand  any  wyse  so  that  the  brynger 
off  the  said  two  cappons  and  a  chese  shal  use  these  wordes  or  lych  effect  to  the  Viccare 
or  his  Deputes  ther  that  is  to  saye  I  have  browghto  unto  yowe  Master  Viccare  such 
tyndes  as  we  be  bowinde  bye  Composycon  to  bryng  &  her  I  doo  knowleg  for  the 
Manor  ofi"  the  Hares  off  Cramlynton,  thatt  Hamlett,  of  Cramlynton  is  [161]  pcell  & 
payerte  off  the  parish  of  Sainte  Nicolas  of  Newcastell  &  a  Chappell  depending  thereof 
and  forther  it  is  provydt  and  agreed  that  if  the  sayed  Thomas  Lawson  his  Heyres  doe 
brecke  &  natt  trewlye  and  dewlye  wythoute  frayed  or  Coveyne  obey  and  kepe  the 
Intent  is  of  this  Composicon  that  the  sayed  Viccare  for  the  tyme  beying  to  be  at  large 
to  clayme  tuck  and  gather  his  tynds  and  tythes  suche  as  the  lawe  wyll  geive  hym  w"" 
owte  any  yterruption  of  the  said  Thomas  or  is  heyers  &  noye  time  shall 
before  anie  such  Brecke  shall  induce  any  prescription  or  custome.  And  In  witness  of 
this  ppetuall  and  fynall  end  and  composician,  &c." 

In  confirmation  of  this  paper,  there  was  then  produced,  on  the  part  of  the  plaintiffs, 
an  inquisition  post  mortem  of  one  John  Lawson  (from  whose  descendants  the  ancestor 
of  Sir  Matthew  White  Ridley  was  proved  to  have  purchased  the  manor  of  Cram- 
lington),  bearing  date  the  17th  Jac.  I.  in  which  the  Jury  find  "that  the  said  John 
Lawson  died  seized  of  a  moiety  of  the  manor  of  Cramlington,  and  the  tithes  of  all 
the  manor,  except  corn  and  grain,  by  virtue  of  a  composition  real,  made  from  Herynge, 
vicar  of  Newcastle,  27  Hen.  VIII.  duly  confirmed,  as  by  the  said  composition  and 
confirmation  to  the  Jury  shewn,  appears."  There  was  also  produced  an  extract  from 
the  register  of  the  Bishop  of  Durham,  dated  in  1541,  by  which  it  appeared  that  a 
vicar,  of  the  name  of  Herynge,  resigned  the  vicarage  of  St.  Nicholas,  Newcastle,  about 
that  time. 

The  next  evidence  shewed,  that  the  terms  of  the  composition  had  been  followed 
by  the  payment  of  the  two  capons  and  a  cheese  to  the  vicar  of  St.  Nicholas  yearly, 
[162]  as  far  back  as  the  middle  of  the  17th  century,  by  means  of  entries  in  the  vicar's 
books  of  receipts  for  the  Cramlington  tithes ;  and  it  was  proved  that  the  ancestor  of 
Sir  Matthew  White  Ridley  had  purchased  the  Cramlington  estate,  and  the  tithes  in 
question,  of  one  Lawson,  a  descendant  of  the  Lawson  mentioned  in  the  inquisition  post 
mortem,  subject  to  this  payment  to  the  vicar. 

It  was  then  proved,  that  in  modern  times  a  pecuniary  composition  had  been  paid 
to  the  vicar,  in  lieu  of  the  capons  and  cheese ;  and  that  Sir  M.  W.  Ridley  and  his 
ancestors  had  always  found  and  presented  a  curate  to  the  chapelry,  and  had  enjoyed 
the  chapel  garth,  and  repaired  the  chancel. 

The  plaintiffs  counsel  then  produced  in  evidence  many  old  leases  by  the  Lawsons, 
under  whom  the  plaintiffs  derived  title,  of  as  early  a  date  as  the  reign  of  Charles  II. 
and  also  a  grant  from  a  former  owner  of  the  manor  of  the  small  tithes  of  the  only  other 
estate  within  the  manor,  except  those  of  plaintiff  and  defendant,  to  the  ancestor  of 
A.  M.  L.  de  Cardonnell,  the  present  owner  of  that  estate.  They  then  proved  the 
conveyance  from  the  Lawsons  to  Sir  Matthew  White,  the  ancestor  of  the  testator 
Sir  M.  W.  Ridley,  and  by  steward's  books  and  receipts,  proved  the  actual  perception 
of  the  hay  and  small  tithes  of  every  part  of  the  defendant's  estate,  down  to  the  time 
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of  the  subtraction  mentioned  in  the  bill.  The  occupation  of  the  lands  and  the  sub- 
traction of  tithes  by  the  defendants  was  admitted  by  the  answer. 

The  only  evidence  produced  on  the  part  of  the  defendant  to  rebut  the  case  made 
by  the  plaintiff,  consisted  of  a  conveyance  to  an  ancestor  of  the  defendant  Storey,  in 
the  year  1736,  of  the  manor  of  Cramlington,  and  other  manors,  in  which  conveyance 
were  contained  general  [163]  words  comprising  tithes  :  but  no  evidence  was  adduced 
of  any  perception  of  such  tithes,  on  the  part  of  the  defendant. 

Upon  this  evidence  the  principal  questions  which  arose  were,  1,  Whether  the 
composition  real,  or  grant  of  the  tithes  by  the  vicar  to  the  owner  of  the  manor,  had 
any  legal  effect ;  and  2,  Whether  the  plaintiffs  had  made  out  a  sufficient  case  to  entitle 
them  to  the  benefit  of  it. 

Mr.  Fonblanque  and  Mr.  Farrer,  for  plaintiffs.  This  composition  real,  or  grant, 
was  a  conveyance  by  the  vicar,  rector,  patron,  and  ordinary,  of  the  tithes  and  ecclesi- 
astical profits  enjoyed  by  the  vicar  of  St.  Nicholas,  Newcastle,  in  that  part  of  his 
parish  which  lay  within  the  manor  of  Cramlington,  to  be  taken  and  enjoyed  by 
Thomas  a  Cramlington,  and  his  heirs,  for  the  consideration  mentioned  in  the  copy  of 
that  instrument,  which  has  been  given  in  evidence.  Previously  to  the  disabling 
statutes  of  1  Eliz.  and  13  Eliz.  a  parson,  vicar,  or  other  ecclesiastical  incumbent,  "con- 
currentibus  iis  qui  jure  requiruntur,"  could  convey  or  charge  the  hereditaments  he 
held  in  right  of  his  church  (Co.  Litt.  44  a.  Lit.  sect.  528,  648).  The  word  "  tithes  " 
in  sect.  3  of  13  Eliz.  shews,  that  in  passing  the  act  the  mischief  of  ecclesiastical  persons 
granting  their  tithes  for  estates  in  fee,  or  for  life,  was  in  contemplation.  This  power 
of  alienating  tithes,  and  other  ecclesiastical  property,  was  the  origin  of  those  special 
cases  in  which  tithes  might  be  vested  in  laymen,  as  in  the  cases  of  Pigot  v.  Heiii,{a) 
Boocker  v.  Rogers,{h)  and  Phillips  v.  Prytherick  (4  Gwill.).  A  layman,  it  is  true,  was 
said  not  to  be  capable  of  tithes :  but  this  supposed  incapacity  arose  not  from  the 
nature  of  the  property,  but  because  there  was  no  court  in  which  he  could  sue  for  them 
as  tithes.  He  was,  however,  permitted  to  sue  [164]  for  them  as  a  temporal  profit 
apprendre  by  the  description  of  the  tenth  shock  (decima  garba)  instead  of  decimas 
garbarum  ;  and  Lord  Coke  says,  he  might  sue  in  the  Ecclesiastical  Court.  When  the 
grant  to  Thomas  Lawson  was  made  in  27  Hen.  VHL,  he  could  not  then,  it  must  be 
admitted,  sue  for  the  tithes  eo  nomine  ;  but  he  might  have  sued  for  them  in  the  common 
law  courts,  as  the  tenth  cock  of  hay,  the  tenth  Iamb,  &c.  The  tithes  vested  in  him, 
and  did  not  merge  in  the  land,  or  become  extinct.  The  transaction  was,  in  fact,  a 
grant,  giving  a  right  to  the  enjoyment  in  pernancy,  and  did  not  operate  as  a  dis- 
charge of  the  land  from  tithes.  The  grantee  held  the  land  and  the  tithes  distinct,  for 
tithes  are  collateral  to  the  land,  and  to  be  taken  upon  it,  but  not  issuing  out  of  the 
land ;  and  they  are  not  extinguished  by  unity  of  possession,  nor  by  a  release  of  all 
right  to  the  land,  Lincoln  v.  Cooper  (1  Leon.  248),  Hitide  v.  Perkins  (1  Gwill.  161),  and 
Wickham  v.  Cooper  (1  Gwill.  165;  Cro.  Eliz.  210). 

The  following  propositions  are  deducible  from  the  cases  which  have  been  cited  : — 
1.  That  in  a  special  case,  even  before  the  statute  of  Hen.  VHL  (23  Hen.  VHL  c.  7) 
a  layman  was  capable  of  tithes  at  common  law.  2.  That  he  might  sue  for  them  even 
in  the  Ecclesiastical  Court.  3.  That  to  support  his  title,  the  court  would  presume 
that  the  owner  of  the  manor  was  originally  seized  of  all  the  lands  constituting  the 
manor.  4.  That  the  tithes  were  severable  from  the  manor  or  land  of  which  the  tithes 
were  granted,  as  in  Phillips  v.  Prytherick  (ante).  5.  That  by  such  composition  or  other 
lawful  means,  the  lord  or  owner  did  not  merely  discharge  his  lands  from  the  payment 
of  tithes,  but  the  tithes  continued  collateral  to,  and  distinct  from,  the  land,  and  were 
grantable,  or  capable  of  being  reserved  by  the  lord  or  owner,  after  he  had  alienated  the 
[165]  manor  or  land.  6.  That  tenancies,  or  parcels  of  the  manor  or  lands,  might 
afterwards  be  granted  out ;  and  that  those  tenancies  were  grantable,  with  a  reserva- 
tion of  the  tithes  by  the  lord  or  owner  of  the  land. 

Although  the  original  grantee  in  this  case  could  not  sue  for  the  tithes  at  the  date 
of  the  grant ;  yet  the  power  of  suing  for  tithes  in  the  spiritual  court  was  given  him 
by  32  Hen.  VHL  c.  7,  five  years  subsequent  to  the  grant,  the  tithes  having  been  once 
granted,  and  being  a  possession  distinct  from  the  land,  and  not  being  a  parcel  of  or 
issuing  out  of  a  manor  (although  they  might  be  appurtenant  to  the  manor),  became 
alienable  as  any  other  incorporeal  hereditaments. 

(a)  Cited  in  The  Bisliop  of  Winchester's  case,  2  Rep.  45,  (ft)  1  Roll.  Rep.  2. 
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Mr.  Agar  and  Mr.  Meggison,  for  the  defendants.  In  a  suit  preferred  by  a  layman, 
for  payment  of  tithes,  long  possession  by  himself,  and  those  under  whom  he  claims, 
is  not  sufficient,  of  itself,  to  constitute  the  necessary  evidence  of  title  ;  but  a  lawful 
commencement  of  that  possession  must  be  shewn.  The  counsel  for  the  plaintiffs,  aware 
of  this  rule,  have  produced,  as  the  origin  of  their  title,  the  grant  of  15361.  This  grant, 
however,  must  have  been  invalid.  At  common  law,  before  the  stat.  32  Hen.  VIII. 
c.  7,  a  layman  was  incapable  of  receipt,  or,  as  it  is  expressed,  pernancy  of  tithes ; 
except  in  the  cases  of  the  King,  his  patentee,  and  the  tenant  of  an  ecclesiastic ;  (a)  and 
this  grant  was  made  four  years  before  this  statute ;  the  grantee  appears  to  have  been 
a  layman  ;  and  it  is,  in  its  terms,  a  grant  of  tithes  in  pernancy.  But  supposing  such 
a  grant  might  have  been  made,  it  could  only  have  been  made  by  a  rector ;  no  instance 
has  ever  occur-[166]-red  of  a  vicar  being  allowed  to  alienate  the  tithes  of  which  he  has 
been  endowed,  and  besides  there  is  no  evidence  to  prove  that  the  grant  in  the  present 
case  was  made  with  the  consent  of  the  necessary  parties.  The  only  evidence  of  the 
grant  which  has  been  produced,  is  a  copy  of  the  instrument,  and  that  is  attempted 
to  be  confirmed  by  an  inquisition  post  mortem ;  but  that  is  very  questionable 
evidence,  such  inquisitions  having  been  in  general  taken  ex  parte.  No  evidence 
has  been  produced  of  the  persons,  under  whom  the  plaintiff"  claims,  having  a 
derivative  title  from  the  grantee,  or  of  their  having  fulfilled  the  conditions  of  the 
grant,  by  providing  a  priest :  the  inquisition  merely  shews  that  Thomas  Lawson  was 
entitled ;  but  there  is  nothing  to  prove  any  transmission  of  interest  from  Thomas  a 
Cramlington,  to  whom  the  grant  was  made,  to  Thomas  Lawson.  The  defendants,  on 
the  other  hand,  have  shewn  a  conveyance  of  the  manor  and  tithes  to  Storey. 

Mr.  Fonblanque  in  reply.  Every  presumption  will  be  made  in  support  of  a  grant 
under  which  there  has  been  such  long  and  continued  enjoyment.  Supposing  the 
grant  to  have  been  legal,  it  is  quite  clear,  from  the  cases  already  cited,  that  the 
tithes  might  be  held  distinct  from  the  manor ;  and,  therefore,  the  conveyance  of 
the  manor  to  Storey  proves  nothing,  unless  coupled  with  a  perception  of  the  tithes. 

Nov.  18. — Lord  Chief  Baron.  This  is  a  bill  filed  by  Sir  Matthew  White  Eidley 
and  Dr.  Ridley,  for  an  account  of  all  tithes,  except  those  of  corn  and  grain,  taken  by 
the  defendants  from  lands  within  the  manor  of  Cramlington,  in  the  county  of  York, 
which  is  within  a  part  of  the  parish  of  St.  Nicholas,  in  Newcastle.  Mr.  Storey,  one 
of  the  defendants,  sets  up  a  claim  to  the  manor  aud  to  the  tithes  in  question ;  but  he 
[167]  offers  no  evidence  in  support  of  his  claim,  but  a  conveyance,  made  in  the  year 
1736,  in  which  the  manor  of  Cramlington  and  other  manors  are  conveyed  with  general 
words,  comprising  tithes  at  large ;  but  this  proves  very  little  indeed,  without  any 
evidence  of  perception  under  the  conveyance. 

The  principal  question  in  the  cause  is  rather  a  singular  one  ;  at  least  to  me  it  is 
so,  as  I  do  not  recollect  any  other  under  exactly  the  same  circumstances.  It  depends, 
however,  on  a  very  simple  point.  The  plaintiffs  claim  as  purchasers  from  the  vicar  of 
Newcastle.  That  the  vicar  of  Newcastle  was  originally  endowed  with  the  tithes  in 
question  seems,  I  think,  sufficiently  clear  from  the  evidence.  He  continued  to  be  so 
entitled  until  the  year  1535,  at  which  time  a  transaction  appears  to  have  taken  place 
between  him  and  another  person,  which  is  called  by  the  heading  of  the  paper  adduced 
in  evidence  a  composition  real.  This  transaction  was  an  agreement  between  the  vicar 
and  a  person  named  Thomas  a  Cramlington,  by  which  in  consideration  of  Thomas  a 
Cramlington  providing  a  priest  to  do  all  the  service  belonging  to  the  chapel  of 
Cramlington,  and  paying  two  capons  and  a  cheese  annually  to  the  vicar,  the  vicar 
gives  to  Thomas  a  Cramlington  all  the  tithes  which  were  due  to  the  vicar ;  that  is  to 
say,  all  the  tithes,  excepting  corn  and  grain.  This  contract,  I  think,  has  been 
sufficiently  proved. 

Another  paper  is  then  produced,  which  is  a  copy  of  an  inquisition  post  mortem 
of  Thomas  Lawson,  who  succeeded  Thomas  a  Cramlington  in  his  possessions  at 
Cramlington,  by  which  it  appears,  that  this  composition  real,  as  it  has  been  termed, 
was  considered  as  in  force  at  that  time,  namely,  in  the  17  Jac.  I.  This  instrument 
clearly  acknowledges  the  existence  of  the  composition  real,  or,  as  it  has  been  more 
properly  described,  grant ;  and  we  [168]  must,  therefore,  consider  it  as  proved,  that 

(a)  Tlie  Bislwp  of  Winchester's  case,  Gwill.  167;  2  Rep.  43.  Pigot  v.  Hem,  ante; 
Irollope  V.  James,  PoUexfen,  623.  The  Aldermen  and  Burgesses  of  Bury  St.  Edmunds  v. 
Evansy  Gwill.  762. 
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it  existed  in  the  17  Jac.  I. ;  and  that  the  party  who  claimed  under  it,  took  the  tithes 
at  the  time  it  was  returned. 

Now,  with  respect  to  the  law,  as  it  applies  to  this  subject,  there  is  no  doubt  that, 
at  common  law,  a  layman  was  not  capable  of  the  pernancy  of  tithes,  except  in  special 
cases,  which  special  cases  it  is  not  necessary  to  mention  now :  but  I  take  it  to  be 
equally  clear  that  a  layman  was  capable  of  taking  a  discharge  of  tithes  by  means  of 
a  composition  made  by  the  rector  or  vicar,  with  the  consent  of  the  patron  and  ordinary, 
so  that  although  he  could  not  claim  tithes  in  pernancy,  he  might  claim  to  hold  his 
land  discharged  from  them.  Many  cases  were  cited  in  argument,  in  support  of  this 
proposition ;  and  it  is  not  necessary  now  to  refer  to  them.  This  was  the  law  before 
the  32  Hen.  VIII. ;  so  that  although  Thomas  a  Craralington  could  not,  under  this 
contract,  take  the  tithes  in  pernancy ;  yet  the  instrument,  beyond  all  doubt,  had  a 
legal  operation  to  discharge  his  land  from  the  payment  of  them,  but  it  gave  him 
no  power  to  recover  them.  The  statute  of  32  Hen.  VIII.  was  then  passed,  which  gave 
to  a  layman  that  which  the  common  law  refused  him,  namely,  a  right  to  sue  for  and 
recover  his  tithes.  One  of  the  great  difficulties  which  occurred  to  laymen  having 
tithes,  arose  from  the  circumstance  of  their  having  no  remedy  for  them.  The  common 
law  did  not  give  any  action  for  tithes ;  and  the  ecclesiastical  courts  never  suffered 
a  layman  to  sue  for  them,  except  in  the  cases  which  have  been  mentioned.  The 
act  of  parliament,  however,  of  32  Hen.  VIII.  gave  a  layman  a  title  to  tithes  in  pernancy, 
by  enabling  him  to  maintain  a  suit  for  them  in  the  ecclesiastical  courts. 

Let  us  now  see  what  have  been  the  transactions  in  the  present  case,  from  that 
time  to  the  present.  The  plaintiffs  in  this  suit,  and  those  under  whom  they  claim, 
have,  [169]  beyond  all  doubt,  been  in  the  actual  perception  from  the  defendants 
themselves,  and  those  under  whom  they  claim,  of  all  the  tithes  demanded  by  this  bill. 
There  has  been  no  interruption  in  the  enjoyment,  nor  any  dispute  on  the  subject, 
until  the  refusal  by  the  defendants  to  account,  which  has  occasioned  the  present  suit. 
So  that,  as  far  as  living  memory  can  go,  and  as  far,  indeed,  as  written  evidence  can 
well  shew,  from  all  time,  in  fact,  that  evidence  can  reach,  the  plaintiffs,  and  those 
under  whom  they  claim,  have  been  in  the  clear  and  undisputed  perception  of  the 
tithes. 

But  it  has  been  urged,  that  although  this  contract  appears  to  have  been  made 
between  the  vicar  and  Thomas  a  Cramlington,  in  1535;  yet  it  does  not  appear  that 
the  ordinary  and  patron  ever  gave  it  their  consent ;  which  is  certainly  true  :  but,  after 
all  this  usage  and  constant  perception,  I  cannot  suffer  the  present  defendants,  who 
have  always  paid  the  tithes  themselves,  to  say,  that  every  thing  was  not  done  in  this 
case  which  was  requisite ;  nor  do  I  apprehend  it  to  be  necessary,  in  all  cases,  when  a 
composition  real  is  set  up,  to  prove  the  consent  of  the  patron  and  ordinary.  It  may 
be  inferred  from  other  facts  and  circumstances,  (a)  Although  there  has  been  of  late 
a  very  respectable  opinion  against  it,  I  perfectly  agree  in  the  doctrine,  which  I  con- 
ceive to  be  clearly  established,  that  there  must  be  some  written  evidence  of  a 
composition  real. (6)  That  evidence  I  have  here  in  the  written  instrument  which  has 
been  put  in ;  which  is  sufficient  to  shew  that  a  composition  real  was  entered  into. 
In  addition  to  that,  I  have  evidence  of  perception  from  the  time  of  Hen.  VIII.  to  the 
present  moment.  This  compels  me  to  believe  and  presume  that  all  the  necessary 
consents  [170]  were  given.  But  even  if  it  had  been  necessary,  which  I  do  not  conceive 
it  to  have  been,  to  presume  that  this  composition  real  was  made  subsequently  to 
32  Hen,  VIII.  I  should  have  felt  myself  bound,  in  this  case,  where  all  the  perception 
has  been  adverse  to  the  defendants,  and  in  favour  of  the  plaintiffs,  to  presume  that 
this  composition  real  had  been  re-executed  and  re-assented  to  after  that  time.  It  is 
clear  that  it  was  done  before  the  restraining  statute  of  Queen  Elizabeth. 

Under  all  these  circumstances,  although  the  case  is  not  one  of  ordinary  occurrence, 
the  principle  of  law  as  applied  to  it  seems  to  be  perfectly  clear ;  and  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  a  decree  for  an  account. 

I  do  not  think  that  costs  ought  to  be  given,  because  it  is,  as  agreed  on  all  sides, 
a  perfectly  singular  case  :  I  shall,  therefore,  give  no  costs  up  to  this  time,  and  shall 
reserve  the  consideration  of  the  costs  of  all  subsequent  proceedings. 

Decree  for  plaintiffs  without  costs. 

(a)  See  Sawbridge  v.  Benton,  4  G-will.  1397.     2  Anst.  372,  S.  C. 

{b)  Vide  Bennet  v.  Skeffington,  ante,  p.  10,  and  the  cases  cited  in  note  (b),  page  12. 
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[171]  Williamson  v.  Lord  Lonsdale  and  Others.  November  23,  1818.— 
Where  a  vicar  succeeds  in  establishing  a  general  right  to  all  tithes,  except  those 
of  corn  and  grain,  throughout  a  parish,  it  requires  very  strong  evidence  to  shew 
that  an  impropriator  of  a  particular  district,  who  claims  under  a  grant,  limiting 
his  title  to  the  excepted  articles,  is  entitled  to  the  tithes  of  any  other  thing. — An 
impropriator  is  not  a  necessary  party  to  a  bill  by  a  vicar  against  occupiers;  and 
if  made  one  he  may  demur.  Bill  dismissed  against  him,  but  under  circumstjinces 
without  costs. 

This  case  was  again  set  down  for  argument  upon  the  following  points : — 

1.  In  addition  to  the  townships  of  Winton,  Hartley,  and  Naithby,  mentioned  in 
the  former  report  (ante,  page  49)  there  were  two  other  townships  within  the  parish 
of  Kirkby  Stephen,  namely,  Soulby  and  Smardale,  the  tithes  of  which  were  claimed 
by  the  bill. 

The  defendants,  who  were  occupiers  of  lands  within  these  townships,  insisted  that 
the  tithes  of  hay  and  agistment  belonged  to  the  impropriate  rectors  or  their  lessees  ; 
and,  in  support  of  their  case,  their  counsel  produced  a  grant  made  by  Edward  VL 
dated  the  5th  of  June  in  the  3rd  year  of  his  reign,  whereby,  amongst  other  things, 
he  granted  "  To  Sir  Richard  Musgrave,  of  Hartley,  Knight  (under  whom  the  present 
impropriators  derived  their  title)  all  that  his  rectory  and  church  of  Kirkby  Stephen, 
in  the  said  county  of  Westmoreland,  then  late  parcel  of  the  possessions  of  the  monastery 
of  St.  Mary's  ;  and  also  the  advowson  of  the  vicarage  of  Kirkby  Stephen,  and  all  glebe 
land  and  tithe  of  corn  and  hay,  and  all  other  tithes,  oblations,  and  obventions,  whatso- 
ever, to  hold  the  same  unto  the  said  Sir  Richard  Musgrave  and  his  heirs,  to  the  use 
of  him,  the  said  Richard  Musgrave,  and  of  his  heirs  and  assigns  for  ever." 

They  also  produced  two  leases  dated  in  the  year  1751,  made  by  Sir  George  Dalston, 
the  then  impropriate  rector,  to  certain  proprietors  of  land  within  the  townships  of 
[172]  Soulby,  and  of  Waithby,  another  township  within  the  parish,  of  all  the  tithes 
of  corn,  grain,  and  sheaves,  and  of  Hay  and  Grass  growing  within  these  townships ; 
and  proved  by  the  depositions  of  various  witnesses  the  payment  to  Sir  George  Dalston, 
and  those  who  claimed  under  him,  of  the  rent  reserved  in  such  leases. 

They  also  proved  by  the  evidence  of  a  witness  who  had  resided  many  years  within 
the  parish,  that,  during  all  the  time  he  had  any  knowledge  of  the  parish,  a  modus  or 
composition  in  lieu  of  the  tithes  of  grass  whether  mown,  or  made  into  hay,  or  eaten 
by  barren  cattle,  upon  all  lands  within  the  township  of  Smardale,  had  been  paid  to 
or  for  the  use  of  the  owner  of  the  Smardale  Hall  estate  (who  derived  title  under  Sir 
George  Dalston)  as  the  owner  of  all  the  tithes  of  corn,  hay,  and  grass,  arising  from 
lands  within  the  township ;  and  that  such  modus  or  composition  amounted  to  11.  Is.  3d., 
and  was  collected  annually  from  all  the  occupiers  of  land  within  that  township. 

They  also  read  depositions  of  witnesses  to  prove  that  no  tithes  of  grass,  or  agist- 
ment, or  composition  in  lieu  thereof,  had,  within  the  time  of  living  memory,  been 
paid  to  the  vicar  in  respect  of  any  of  the  lands  within  the  townships  in  question. 

2.  A  question  also  arose  as  to  the  costs  of  the  lay  impropriators  of  these  townships 
who  had  been  made  defendants  to  the  suit. 

Lord  Chief  Baron.  The  impression  upon  my  mind  at  the  hearing  was  that 
theie  was  sufficient  evidence  to  shew  that  the  vicar  was  entitled  to  all  the  tithes 
throughout  the  parish,  except  those  of  corn  and  grain.  No  endowment  was  certiiinly 
[173]  produced  ;  but  the  vicar  put  in  the  ecclesiastical  survey  and  minister's  account 
which  specified  a  great  number  of  tithes  as  payable  to  him,  which,  I  thought,  was 
sufficient  documentary  evidence  to  shew  that  he  was  generally  endowed  with  all 
tithes,  and  that  the  grant  to  the  impropriator  was  confined  to  corn  and  grain. 

It  is  clear,  therefore,  that  the  vicar  is  entitled  to  the  tithe  of  agistment  throughout 
the  rest  of  the  parish.  The  defendants  ought,  consequently,  if  they  could,  to  have 
shewn  some  opposite  title  with  respect  to  these  townships. 

If  I  see  that  a  vicar  is  generally  entitled,  and  that  an  impropriator  claims  under 
a  grant  which  limits  his  title  to  a  particular  thing,  I  must  have  evidence  to  shew  that 
the  vicar  has  lost  the  right  which  he  certainly  had  at  one  time,  and  that  the  impro- 
priator has  acquired  it,  before  I  can  decide  in  his  favour. 

I  admit,  that  if  there  had  been  evidence  of  perception  on  the  part  of  the  impro- 
priator, it  would  have  altered  the  case  j  but  the  evidence  of  perception  here  is  too 
slight  to  deserve  attention. 

Ex.  Div.  XV.— 28* 
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I  atn,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  an  account  of  the  tithes 
of  agistment  within  these  townships. 

As  to  costs.  I  can  make  no  decree  against  the  impropriators;  and  I  certainly 
shall  not  give  them  costs.  They  should  have  demurred.  If  a  bill  is  tiled  against 
A.  B.  as  occupier,  and  C.  D.  as  owner,  C.  D.  may  demur;  and  the  same  principle 
applies  to  this  case. 

I  am  aware  that  this  question  has  caused  great  doubt  to  many.  Lord  Chief  Baron 
Eyre  compared  it  to  the  case  of  an  heir  at  law  ;  but,  with  great  deference  to  that 
[174]  learned  judge,  I  think  this  is  a  mere  possessory  bill.  I  remember  his  frequently 
calling  upon  counsel  to  make  the  impi  opriator  a  party,  even  at  the  hearing ;  and  I 
feel  the  weight  of  his  authority  very  much ;  but  my  own  opinion  is,  that  the  impro- 
priator is  an  unnecessary  party ;  I  shall,  however,  under  the  circumstances  of  this 
case,  dismiss  the  bill  against  the  impropriators  without  costs. 

[194]  DoRMAN  AND  OTHERS  V.  CuRREY  AND  OTHERS,  Gray's  Inn  Hall,  Jan.  10, 
11,  29,  1819. — Clover,  tares,  and  artificial  grasses,  cut  green,  and  given  to  cattle 
employed  in  husbandry,  are  liable  to  tithe  if  the  occupier  have  sufficient  sustenance 
of  any  other  description  for  their  maintenance. 

[S.  C.  nomine  Dorman  v.  Sears,  3  Eagle  and  Younge,  937.     For  former  proceedings 
see  4  Price,  109;  Wils.  Exch.  46.] 

This  was  a  bill  for  tithes  by  the  lessees  under  the  bishop  of  Rochester,  of  the 
rectory  of  Dartford,  in  the  county  of  Kent,  against  certain  occupiers  of  lands  within 
that  parish. 

The  principal  question  in  the  cause  was,  whether  clover,  tares,  lucerne,  and  other 
articles  of  that  description  cut  for  green  meat  and  given  to  horses  used  in  husbandry, 
were  titheable. 

The  charge  in  the  bill  was,  "  that  such  part  of  the  clover,  tares,  lucerne,  and  other 
articles  cut  for  green  meat  by  the  defendants,  as  had  been  consumed  by  their  horses 
employed  in  husbandry,  were  unnecessarily  consumed  by  such  horses,  and  were  given 
by  the  defendants  [195]  to  such  horses  with  the  intent  to  defraud  the  plaintiffs  of 
the  tithes  thereof ;  inasmuch  as  the  defendants  had  on  their  lands,  in  each  of  the 
years  when  they  gave  such  articles  to  their  horses,  a  sufficient  quantity  of  fodder  for 
such  horses,  exclusive  of  the  articles  so  cut  for  green  meat,  and  had  sold  and  disposed 
of  or  applied  for  other  purposes  than  for  the  food  and  suppoit  of  their  husbandry 
horses  quantities  of  hay  and  fodder,  the  produce  of  their  respective  farms,  which 
might  have  been  consumed  for  food  by  such  horses.  It  also  charged  that  defendants 
had,  in  such  years,  sufficient  pasturage  on  their  respective  lands,  within  the  parish, 
for  their  husbandry  horses  ;  and  that  such  horses  might  have  been  depastured  thereon, 
but  that  the  defendants,  with  the  intent  of  defrauding,  &c.  used  such  pasturage,  and 
permitted  the  same  to  be  used  for  other  purposes  than  the  depasturing  of  their 
husbandry  horses. 

The  defendants  by  their  answers  admitted,  that  although  they  had  not  sufficient 
pasturage  of  a  proper  quality  upon  their  farms  and  lands,  within  the  parish,  for  the 
support  of  the  horses  kept  by  them  for  husbandry  purposes ;  yet  that  they  had,  and 
grew  on  their  respective  farms  and  lands,  in  each  of  the  years  when  they  gave  the 
articles,  cut  for  green  meat,  to  their  horses,  employed  in  husbandry,  a  sufficient 
quantity  of  hay  or  other  dry  food  (if  such  dry  food  was  meant  by  the  word  fodder 
in  the  bill)  exclusive  of  the  articles  cut  for  green  meat,  and  had  sold  and  applied 
divers  quantities  thereof  for  the  support  or  food  of  their  sheep,  cows,  and  other  stock, 
and  for  other  purposes. 

Mr.  Martin  and  Mr.  Roupell,  for  the  plaintifls. 

There  is  no  doubt  that  these  articles,  when  severed,  are  prima  facie  liable  to  tithe. 
The  only  question  is,  whether  the  ground  of  exemption  set  up  by  the  defendants 
[196]  is  good.  They  say  they  are  protected  from  the  payment  of  the  tithe  of  these 
articles,  because  they  were  given  to  cattle  employed  upon  their  farms  for  the  purposes 
of  agriculture.  But,  according  to  Mantell  v.  Faine  (4  Gwill.  1504),  these  articles  are 
not  exempt,  unless  there  be  a  deficiency  of  fodder.  In  that  case  the  Court  directed 
an  enquiry,  whether  the  defendant  had  sufficient  fodder  to  support  his  cattle  used  in 
husbandry,  without  the  green  fodder  mentioned  in  the  pleadings.    Here  the  defendants 
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admit  that  they  had  sufficiency  of  hay  and  fodder,  if  such  dry  food  was  meant  b}'  the 
word   "fodder";  but  they  say  they  had  not  suflBcient  pasturage.     This  brings  the 
question  to,  whether  fodder,  which  is  the  term  used  in  Mantell  v.  Faine  (ante),  means 
dry  fodder  or  pasturage.     Upon  referring  to  Doctor  Johnson's  dictionary,  it  will  be 
found  that  the  word  fodder  is  derived  from  the  Saxon  word  fodern  and  the  definition 
there  given  of  it,  is  "dry  food  stored  up  for  cattle  against  winter."     The  German 
dictionaries  also  give  it  the  same  meaning.     In  Cowell's  interpreter  (p.  30)  it  is  also 
stated  to  be  derived  from  the  same  Saxon  word ;  and  the  meaning  there  ascribed  to 
it  is,   "Alimentum,  any  kind  of  meat  for  cattle,  horses,  &c."     Alimentum  means 
nourishment  or  sustenance.    But  this  is  not  the  only  meaning  there  given  to  the  word  : 
in  other  places,  he  says,  it  means  hay  and  straw  mingled  together  are  accounted 
fodder ;  and,  immediately  after,  he  refers  to  the  word  forage.     This  shews  that  it 
must  include  hay ;  and  cannot  be  confined  to  green  meat,  as  appears  to  be  contended 
on  the  other  side.     The  only  authority  in  favour  of  the  construction  of  the  defendants 
is  in  Watson's  Clergyman's  Law  (p.  552),  where  it  is  said,  if  the  farmer  have  sufficient 
grass  to  maintain  his  cattle,  tithe  shall  be  paid.     But  that  book  is  merely  a  compila- 
tion ;  the  safest  way,  therefore,  is  to  examine  the  original  authorities  there  [197] 
cited.     The  case  cited  on  this  occasion  is  Crawley  v.  JVells,  which  is  to  be  found  in 
1  Roll.  Abr.  (p.  645,  pi.  7) ;  and,  upon  reference  to  that  case,  it  will  be  found  the 
word  there  used  is  "  sustenance,"  and  not  grass.     The  case  of  Perry  v.  Soam  furnishes 
a  direct  authority  for  the  plaintiffs  in  this  case.     Sir  Edward  Coke's  argument  in 
that  case  was.  Why  are  articles  cut  for  green  meat  to  be  distinguished  from  hay  1 
The  moment  hay  is  cut,  it  becomes  titheable ;  and  the  farmer  is  not  protected  from 
the  rendering  the  tithe  of  it  because  it  is  given  to  his  cattle.     But  it  is  said  the  law 
has  made  a  distinction ;  and  that  where  there  is  not  a  sufficiency  of  fodder,  the  article 
cut  green  is  protected.     This  is  admitted  :  but  what  we  contend  is,  that  fodder  does 
not  mean  pasturage,  or  green  meat ;  but  is  contradistinguished  from  it.     The  only 
authority  against  this  is  in  Watson ;  and  the  case  referred  to  by  him  does  not  bear 
him  out.     The  word  there  is  sustenance,  and  in  Bowles  v.  Bowles  (Sacc.  1811)  this 
Court  have  made  use  of  the  same  word  by  referring  to  the  deputy-remembrancer  to 
enquire  whether  there  was  any  sustenance  for  the  cattle.     In  this  case  the  defendants 
have  admitted  that  they  had  other  sustenance  for  their  cattle :  they  say  that  they 
had  sufficient  hay  and  other  dry  food,  which  is  sufficient  to  entitle  the  plaintiff  to  an 
account. 

M.  Dauncey,  Mr.  Shadwell,  and  Mr.  Pemberton,  for  the  defendants. 

The  question  in  this  case  is  not  whether  any  particular  article  is  permitted  to  be 
eateu ;  but  under  what  circumstances  a  man  may  cut  and  give  his  green  meat  to  his 
cattle.  It  is  not  denied  that  the  defendants  might,  if  they  pleased,  have  turned  their 
cattle  into  the  fields,  where  these  articles  were  growing,  and  have  let  them  eat  every 
leaf  of  [198]  them,  and  no  tithe  would  have  been  payable.  What  difference  can  be 
made  by  the  circumstance  of  the  articles  being  severed?  The  principle  of  law,  as 
applied  to  this  case,  is  this :  a  farmer  is  not  bound  to  make  his  tares  into  hay ;  if  he 
please,  he  may  allow  them  to  be  eaten  by  his  cattle  on  the  ground ;  but  if  he  do,  the 
tithe  is  to  be  paid  in  a  different  way.  It  would  then  be  paid  in  the  shape  of  an 
agistment  tithe ;  in  the  other  case  it  must  pay  tithe  as  hay.  But  the  law  says  that 
where  cattle  are  employed  on  the  farm,  no  agistment  shall  be  paid  for  them,  because 
the  farm  is  benefited,  and  the  other  titheable  articles  increased,  by  their  labour. 
What  substantial  difference  can  it  make  if  the  tares,  instead  of  being  eaten  on  the 
ground,  are  cut  and  taken  to  the  place  where  they  are  to  be  consumed  by  the  cattle. 
In  fact  the  tithe  owner  is  benefited  by  the  removal ;  for  if  the  cattle  were  turned 
into  the  field,  they  would  trample  down  as  much  as  they  consumed,  so  that  less  benefit 
would  result  to  the  farm,  and,  consequently,  to  the  tithe  owner,  from  the  same  quantity 
of  green  meat,  than  would  result  where  they  are  carried  oft"  the  ground.  It  is  admitted 
on  the  part  of  the  plaintiffs  that  articles  so  cut  and  used  as  green  meat  are  exempted 
under  circumstances,  i.e.  if  the  farmer  have  not  otherwise  sufficient  fodder,  which  it 
is  said  means  hay  and  other  dry  food  ;  so  that  according  to  that  construction,  a  farmer 
cannot  give  his  cattle  green  meat  if  he  have  sufficient  hay,  or  even  corn,  on  the  farm. 
If  the  decision  of  this  case  depends,  as  has  been  contended,  on  the  construction  of  the 
word  fodder,  we  must  look  for  its  meaning,  to  more  ancient  authorities  than  modern 
dictionaries.     Spelman,  in  his  glossary,  states  it  to  be  "  pabulum,"  which,  according 
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to  Virgil,  and  many  other  Latin  authors,  means  pasturage,  "  victumque  feres  et  virgoea 
Isetus  pabula"  (3  Georg.  320).     "Fuge  pabula  lajta"  (ibid.  385). 

[199]  The  case  of  Manton  v.  Payne  (ante)  is  a  manuscript  case.  It  appears  there 
that  the  statement  in  the  bill  was  that  the  defendant  had  no  clover  grass,  and  the 
answer  stated  that  the  defendant  cut  clover  grass  for  the  necessary  use  of  his  horses 
used  in  husbandry.  The  passage  in  Watson,  which  has  been  alluded  to,  purports  to 
be  a  translation  of  a  cased  in  Rolle  which  is  in  French ;  and  shews  what  meaning  the 
compiler  of  that  book,  who  was  a  clergyman,  writing  to  inform  other  clergymen  of 
their  rights,  attributed  to  the  word  sustenance,  viz.  grass.  This  is  also  stated  to  be 
the  law  in  Burn  (3  Eccl.  Law,  462,  s.  6),  and  in  Hayes  v.  Dowse  (Bunb.  279).  In 
Peiry  v.  Soam  (ante)  the  judgment  of  the  Court  was  not  according  to  the  argument 
of  Sir  Edward  Coke,  but  directly  the  contrary  way.  Lord  Chief  Baron  Comyns, 
under  the  head  Dismes,  says,  that  tithe  shall  not  be  paid  of  grass  cut,  if  not  made  into 
hay ;  and  quotes  2  Leon.  28,  which  is  another  report  of  the  case  of  Perry  v.  Soam. 
He  does  not  even  consider  the  question  of  sufficiency.  In  Mead  v.  Thurman  (Cro. 
Car.  393)  prohibition  was  granted  upon  suggestion  of  this  custom,  "  that,  for  tares  cut 
or  mown  before  they  be  ripe,  and  given  to  plough  cattle,  tithes  ought  not  to  be  paid." 
The  same  case  is  stated  by  Sir  William  Jones  (p.  357).  He  says  "  there  was  a  libel 
in  the  ecclesiastical  court,  and  a  prohibition  ; "  and  he  expressly  states  the  prohibition 
was  granted,  not  on  the  general  suggestion,  but  on  the  custom  of  the  parish.  These 
are  all  the  cases  that  occur  on  this  subject,  and  they  afford  very  little  information. 
In  the  absence  of  authorities  it  is  necessary  to  recur  to  general  policy ;  and  it  is  for 
the  plaintifls  to  make  out  upon  what  principle  it  is,  that  an  occupier  of  land  may  turn 
his  cattle  into  a  field  of  green  tares  to  eat  them  there  without  rendering  himself 
liable  [200]  to  tithe,  but  must  render  the  tithe  of  them  to  the  parson,  if  he  carry 
them  to  the  cattle ;  and  this  they  have  failed  in  doing. 

Mr.  Martin,  in  reply. 

Every  decision  of  tithe  law  must  have  its  foundation  in  this,  that  the  clergyman 
is  prima  facie  entitled  to  one-tenth  of  the  produce  of  the  soil,  whatever  that  may  be ; 
and  that  it  rests  upon  the  occupier  to  make  out  his  own  exemption.  As  soon  as  the 
articles  in  question  here  were  severed,  they  became  liable  to  tithe ;  and  it  was  for  the 
defendants  to  have  made  out  in  what  manner  they  are  exempted.  All  the  cases  that 
have  been  cited  on  their  behalf  refer  to  particular  customs,  and  not  to  the  general  law 
of  the  land. 

In  Perry  v.  Soam  (ante)  the  Court  came  to  no  decision  upon  this  particular  point : 
but,  in  the  statement  of  that  case,  we  have  the  opinion  of  Sir  Edward  Coke  con- 
firming the  doctrine  contended  for  by  the  defendants.  It  has  been  urged  that  the 
word  sustenance,  in  Crawley  v.  W^ells  (ante),  must  mean  sustenance  of  the  species 
before  referred  to,  i.e.  grass:  but  the  word  "sustenance,"  in  the  original  report,  is 
followed  by  the  word  autrement,  which  shews  the  meaning  to  be  other  sustenance. 
The  passage  which  has  been  read  from  Comyn  is  a  note,  and  not  a  report :  he  merely 
states,  on  the  authority  of  Perry  v.  Soam,  that  tithes  snail  not  be  paid  for  grass  cut 
and  not  made  into  haj' ;  but  he  does  not  state  that  to  be  his  own  opinion,  or  approve 
of  the  case.  If  what  is  contended  for  on  the  other  side  be  law,  the  enquiry  in  Maiiton 
V.  Payne  ought  not  to  have  been,  whether  they  had  sufficient  fodder,  but  whether 
they  had  sufficient  daily  food.  It  has  been  contended,  that  there  is  no  distinction 
[201]  with  regard  to  green  meat,  whether  the  grass  is  cut  or  not ;  and,  to  support 
this,  a  case  has  been  cited  from  Bunbury,  Hayes  v.  Dowse  (ante).  Now,  without 
saying  any  thing  as  to  the  accuracy  of  the  report,  let  us  take  the  case  to  be  as  stated  ; 
and  to  what  does  it  amount  1  It  merely  says,  "  The  Court  seems  to  think,  &c."  which 
shews  that  the  Court  did  not  decide  it ;  but  that  some  of  the  Court  threw  out  an 
opinion  that  this  might,  by  possibility,  furnish  a  good  defence :  but  from  the  time 
when  that  case  bears  date,  which  is  in  the  reign  of  Greorge  II.  the  opinion  there 
thrown  out  has  never  been  acted  upon. 

Upon  the  whole,  therefore,  it  is  clear  that  the  plaintiff  is  entitled  prima  facie  to 
the  tithe  of  these  articles,  on  their  being  being  severed  from  the  ground,  which  throws 
it  upon  the  occupier  to  shew,  either  from  decided  cases,  or  from  general  and  acknow- 
ledged principles,  that  they  are  exempted ;  and,  in  doing  this,  the  defendants,  in  the 
present  case,  have  failed. 

Westminster  Hall,  Jan.  29. — LoRD  Chief  Baron.  This  is  a  suit  instituted 
against  the  defendant  for  tithes ;  and  the  single  question  now  remaining  to  be  decided 
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is,  whether  the  plaintiff  is  entitled  to  the  tithe  of  green  grass,  vetches,  and  tares,  which 
have  been  cut  and  given  to  agricultural  cattle,  that  is,  cattle  who  are  employed  in 
husbandry.  That  tithes  are  due  prima  facie,  for  all  grass  that  is  severed  from  the 
ground,  may  be  considered  as  a  truism ;  and  it  has  not  been  disputed  :  but  whether 
it  is  titheable  in  the  present  case  is  a  question  which  has  not,  as  far  as  I  can  find, 
been  expressly  decided :  and  we  must,  therefore,  look  with  attention  to  the  cases 
which  belong  to  this  part  of  the  tithe  law,  and  draw  from  them  such  conclusions  as 
seem  to  be  the  most  consistent. 

[202]  The  fact  of  this  case,  as  admitted  between  the  parties,  appears  to  be,  that 
the  green  food,  if  I  may  so  call  it,  was  not  more  than  sufficient  to  feed  these  cattle ; 
but  that  there  was  dry  food,  such  as  hay,  for  instance,  in  the  possession  of  the  occu- 
pier, amply  sufficient.  As  I  said  before,  the  liability  of  the  article  to  render  tithe  is 
clear  prima  facie  ;  and  it  lies  upon  the  occupier  to  prove  an  exemption,  or  something 
in  the  nature  of  an  exemption,  to  protect  him  from  it.  He  states  here  that,  "  inas- 
much as  the  green  food,  thus  separated  or  to  be  separated,  was  not  moi-e  than  sufficient 
to  feed  the  cattle ;  and  as  those  cattle  were  employed  in  agricultural  purposes,  and, 
by  that  means,  must  necessarily  contribute  to  increase  the  other  titheable  matter, 
tithe  could  not  be  payable  for  it;  and  that,  notwithstanding  the  sufficiency  of  other 
food,  such  as  hay,  &c."  There  is  a  great  deaLof  hesitation  in  the  earlier  cases  on  the 
subject  of  agistment  itself — there  is  no  doubt  that  tithe  of  agistment  was  due  from 
all  time ;  but  it  is  equally  true,  that  the  tithe  of  agistment  was  very  seldom  paid  in 
many  parts  of  this  kingdom.  The  demand  of  the  tithe  of  agistment  was  first  rajide 
within  my  own  professional  memory ;  and  I  believe  I  prepared  the  first  bill  which 
was  filed  for  the  purpose  of  compelling  the  payment  of  it.  It  is  stated  in  Croke,  Eliz. 
(139)  that  "Godfrey  moved  that  no  tithes,  by  the  law,  are  payable  for  beasts  agisted  ; 
but  all  the  Court  held  that  for  beasts  agisted  for  hire,  or  for  dry  cattle  which  are 
depastured  to  be  sold,  tithes  shall  be  paid ;  but  for  dry  cattle  reared  for  the  plough, 
■  or  to  be  expended  in  the  house,  no  tithes  shall  be  paid  for  them,"  This  shews  that 
though  the  law  was  then  as  it  is  now  ;  yet  it  was  not,  until  lately,  a  question  much 
in  the  habit  of  the  Courts. 

The  first  case  that  I  find,  which  bears  upon  the  present,  is  a  case  that  has  been 
cited  of  Perri/  v.  [203]  Soam  (Cro.  Eliz.  139.  2  Leon.  27),  It  is  a  case  which  has 
been  much  relied  upon ;  but  it  is  very  difficult  to  know  what  is  really  the  object  of 
it,  as  stated  in  Croke,  Eliz.  Whether  the  tares  were  cut  and  given  to  the  cattle  in  a 
state  of  severance  or  not  does  not,  I  think,  appear  in  a  satisfactory  manner.  The  case 
is  also  sttited,  though  with  some  variation,  in  2  Leonard,  27. 

Then  there  is  a  case  of  IFebb  v.  Warner  (.3  Burn,  Eccl.  Law,  447.  Cro.  James,  47)  in 
the  2nd  of  James  I.,  in  which  it  is  stated  that "  the  inhabitants  of  divers  marshes  and 
fenny  lands,  who  used  to  gather  a  rough  hay  called  fenny  fodder,  for  want  of  sufficient 
grass  to  sustain  their  beasts  in  winter,  alleged  that  they  did  this  for  the  sustenance 
of  their  beasts,  and  the  better  increase  of  their  husbandry ;  and  ought,  therefore, 
to  be  freed  from  the  payment  of  tithes :  and  the  Court  held  that  this  surmise  was 
not  sufficient,  for  one  may  not  prescribe  in  non  decimando.  And  in  that  it  is  alleged 
that  they  bestow  it  upon  their  cattle  there,  that  is  not  any  cause  of  discharge,  for  so 
they  may  prescribe  for  corn  spent  in  their  family,  or  for  corn  given  for  provender  to 
their  cattle,  whereby  no  tithes  should  be  paid." 

The  next  case  is  one  upon  which  a  very  great  stress  was  very  justly  laid  upon 
the  part  of  the  plaintiffs,  Crawley  v.  JVells  (ante).  That  case  is  found  in  1st  Rolle's 
Abridgment,  645,  placitum  7,  It  is  also  to  be  found  copied  in  8  Viner,  586,  also  in 
2  Danvers,  but  there  it  is  copied  from  RoUe,  so  that  these  are  mere  transcripts  of 
the  passage  in  RoUe.  It  is  also  stated  in  Dr.  Burn's  Ecclesiastical  Law;  he  says  "it 
hath  been  resolved  that  if  a  man  cut  grass,  but  before  it  be  made  into  hay,  but  only 
put  into  swathes,  he  carrieth  and  giveth  it  to  his  plough  cattle  for  their  necessary 
sustenance,  not  having  sufficient  for  their  suste-[204]-nanee  otherwise,  no  tithes  shall 
be  paid  thereof,"  and  cites  1  Rolle,  645,  pi.  7,  2  Bunb,  279,  so  that  we  find  this  case 
repeated,  first  of  all,  in  Rolle's  Abridgment ;  then  in  2  Danvers ;  then  in  8  Viner ;  and 
then  in  Burn's  Ecclesiastical  Law, 

Now  this  case  is  certainly  the  one  which  first  introduced  the  real  question,  which 
the  counsel  have  made  in  this  cause.  The  passjige  in  Viner  is  a  literal  translation  of 
it :  "  If  a  man  cuts  grass,  and  before  it  be  made  into  hay."  There  wo  have  a  cutting ; 
in  the  other  cases  that  point  was  certainly  left  equivocal.     "  If  a  man  cuts  grass,  and 
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before  it  be  made  into  hay,  but  only  put  into  swathes,  he  carrieth  and  giveth  it  to  his 
plough  cattle,  for  their  necessary  sustenance,  not  having  sufficient  for  their  sustenance 
otherwise,  no  tithes  shall  be  paid  thereof."  The  words  in  this  case  are,  not  having 
sufficient  for  their  sustenance ;  sustenance,  and  not  fodder,  is  the  word  used  in  Rolle, 
and  in  Viner,  Danvers,  and  Burn,  who  have  translated  it  from  Rolle.  Now  that  would 
bring  the  question  to  this  point  at  once,  What  is  meant  by  sustenance  1  But,  there  is 
a  passage  in  Watson's  Clergyman's  Law  which  seems  to  give  a  meaning  to  the  word 
sustenance ;  and,  if  that  be  the  true  meaning,  to  be  sure  the  question  is  pretty  well 
disposed  of :  but  that  book  certainly  is  not  very  accurate  ;  for  the  case  it  refers  to  in 
Rolle  is  there  stated  as  having  been  decided  in  the  second  of  Charles  the  First  instead 
of  the  ninth,  and  in  the  Court  of  Common  Pleas  instead  of  the  King's  Bench.  But 
it  refers  to  the  case  in  1  Rolle's  Abridgment,  645 ;  so  that  it  is  the  very  same  case,  by 
the  same  name,  that  is  found  in  Rolle.  Now  when  the  author  of  the  Clergyman's  Law 
states  a  proposition,  which  he  founds  entirely  upon  a  case  which  he  quotes,  I  must 
look  to  that  case  :  I  cannot  trust  his  construction  of  it,  nor  can  I  trust  his  translation  ; 
but  I  must  look  at  it  myself.  It  is  perfectly  clear  he  meant  to  rely  entirely  on  the 
case  in  Rolle,  for  he  does  not  offer  any  [205]  opinion  of  his  own  :  he  does  not  offer  to 
say  that  any  construction  has  been  put  on  the  word  sustenance ;  but,  as  if  he  were 
translating  Rolle,  he  says  "  not  having  grass  sufficient  to  sustain  them  otherwise."  But 
if  we  look  at  Rolle,  we  find  that  the  words  are,  "and  gives  it  to  his  cattle,  not  having 
sufficient  for  their  sustenance  otherwise."  Now  if  the  author  of  the  Clergyman's 
Law  be  correct  in  saying,  "  not  having  grass  sufficient  to  sustain  them  otherwise,"  it 
must  be  because  grass  is  the  necessary  translation  of  sustenance ;  otherwise,  he  is 
incorrect :  but  it  is  impossible  to  say  that,  when  Rolle  uses  the  word  sustenance,  he 
means  grass,  because  there  is  not,  as  far  as  my  judgment  goes,  the  least  reason  for 
applying  such  a  construction  to  the  word ;  therefore,  I  must  reject  what  Watson  says, 
because  he  only  means  to  say  what  Rolle  says,  and  Rolle  says  no  such  thing. 

Other  books,  and  other  authorities,  have  been  referred  to,  upon  which  more  stress 
has  been  laid  than  they  deserve.  In  Comyn's  Digest,  title  Dismes,  p.  2,  it  is  said, 
"  tithe  shall  not  be  paid  for  grass  cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be 
not  made  into  hay."  Now  Comyn  does  not  say  any  thing  more  by  way  of  qualifica- 
tion than  that ;  but  he  refers  to  1  Rolle  and  2  Leonard,  which  certainly  do  not  justify 
that  apprehension ;  and  he  gives  you  no  other  authority.  Rolle  says,  not  having 
sufficient  for  their  sustenance  otherwise.  Comyn's  Digest  .says,  "  tithes  shall  not  be 
paid  for  grass  cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not  made  into  hay  ; " 
that  is,  if  it  is  merely  cut  and  left  in  the  swathe,  and  not  made  into  hay,  no  tithe 
shall  be  paid  for  it.  He  relies  on  Rolle  and  2  Leonard,  in  neither  of  which  is  there 
any  thing  of  authority  for  what  he  says.  If  Comyn  had  stated  this,  without  stating 
any  book  to  which  he  referred,  I  should  have  paid  great  attention  to  it,  because  his 
authority  is  considerable  :  but  where  he  says,  I  find  it  so  in  Rolle  ;  we  must  look  to 
Rolle  ;  and  if  the  authority  is  [206]  not  there,  we  are  obliged  to  reject  what  he  says,  as 
in  the  other  case. 

Then  it  is  said  that  in  the  case  in  Bunbury,  of  Hayes  and  Dowse  (ante),  "  the  Court 
seemed  to  think  that  vetches  and  clover,  cut  green,  and  given  to  cattle  used  in  hus- 
bandry, should  pay  no  tithes."  Now  that  is  a  very  large  proposition  :  in  truth  it  is  a 
case  which  ought  not  to  have  been  introduced  into  a  book  of  reports ;  because,  to  say 
what  the  Court  seemed  to  think  is  saying  nothing.  It  is  impossible  for  any  body  to 
say  what  a  Court  seemed  to  think  :  and  I  have  searched  the  record  of  that  case ;  and 
there  appears  to  have  been  nothing  in  issue  as  to  the  case  before  us  now.  But  it  is 
quite  clear  that  the  doctrine  to  which  the  Court  seemed  to  incline,  in  Bunbury,  is  not 
true ;  namely,  '*  that  vetches  and  clover  cut  green,  and  given  to  cattle  used  in  hus- 
bandry, should  pay  no  tithes,"  because  even  Watson  says,  it  must  be  in  the  event  of 
there  being  no  other  green  grass.  Bunbury  refers  to  a  great  number  of  cases  in  the 
margin :  Mead  v.  Thurman  in  Croke,  Charles ;  Sir  William  Jones,  2  Leonard,  Croke, 
Elizabeth,  139,  which  I  have  read.  He  refers  also  to  1  Rolle's  Abridgment,  645 ;  and 
Degge,  232. 

Now  Mead  v.  Thurman  (Cro.  Ch.  393)  proceeds  upon  a  particular  custom  :  "  pro- 
hibition was  prayed  upon  suggestion  of  this  custom  ;  viz.  that  for  tares  cut  or  mown 
before  they  be  ripe,  and  given  to  plough  cattle,  tithes  ought  not  to  be  paid  : "  but  here 
we  are  considering  the  general  law,  not  a  custom. 
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The  passage  in  Sir  William  Jones,  to  which  Bunbury  refers,  also  relates  to  a 
particular  custom  of  the  parish. 

In  Degge,  232,  it  is  said,  "  It  has  been  resolved  that  [207]  for  grass  cut  in  meadows 
to  feed  the  beasts  of  the  plough,  and  not  made  into  hay,  tithes  should  not  be  paid 
thereof ; "  and  Wells  v.  Crawley  (ante)  is  referred  to.  Now  Wells  v.  Crawley  cannot  be 
found  in  any  book  but  RoUe  :  there  is  no  reference  in  Degge  to  Rolle's  Abridgment, 
or  any  other  book ;  but  ho  cites  the  case  of  Wells  v.  Crawley,  as  if  he  cited  it  as  an 
ordinary  case  without  referring  to  any  other  book  :  but  if  it  be  not  in  any  other  book, 
it  must  be  the  case  in  RoUe,  and  there  the  authority  does  not  justify  him.  Then  the 
next  clause  is,  "  It  hath  been  resolved,  that  tares,  vetches,  &c.  cut  green  for  the  feed- 
ing beasts  of  the  plough,  by  custom,  may  be  freed  from  the  payment  of  tithes,  but 
not  otherwise."  Then  he  cites  Croke,  Charles,  393,  which  we  have  read,  and  Sir 
William  Jones,  357. 

The  next  case  is  that  of  Mantell  v.  Payne  (ante) :  there  the  defence  was,  **  that  the 
defendants  gave  the  green  food,  when  cut,  to  their  cattle,  for  their  necessary  susten- 
ance," not  entering  into  any  statement  of  the  fact,  excepting  so  far  as  you  may  refer 
the  word  necessary  to  their  not  having  any  other  fodder.  The  Court  considering  the 
law  as  settled  in  the  way  in  which  it  is  stated  by  Rolle's  Abridgment,  and  the  other 
cases ;  that  there  cannot  be  an  exemption  without  sliowing  the  necessity  of  the  thing, 
in  the  way  in  which  the  Court  thought  the  word  necessary  was  to  be  applied,  referred 
it  to  the  master  to  enquire,  whether  they  had  any  other  fodder  for  the  purpose.  The 
Court,  therefore,  decided  thus  far,  namely,  that  merely  giving  it  to  cattle  is  not 
sufficient,  as  an  exemption.  They  decided  also  that  there  must  not  be  any  other 
fodder ;  but  what  fodder  is  they  have  not  decided :  so  that  we  have  the  law  now 
as  clearly  as  can  be,  that  there  must  not  be  any  other  fodder,  in  order  to  excuse  the 
occupier  from  paying  the  tithe  [208]  for  green  grass  and  tares  which  he  has  given  to 
his  cattle,  admitting  the  principle,  that  this  produce,  as  well  as  any  other  produce 
of  the  earth,  is  titheable ;  so  that  prima  fjxcie  it  is  titheable  at  all  events  if  you 
have  other  fodder.  Now  other  fodder,  it  is  said,  on  one  side,  means  green  food  of 
the  same  kind :  on  the  other  side  it  is  said  any  food  that  cattle  are  in  the  habit 
of  receiving.  We  will  suppose  corn,  which  people  are  not  much  in  the  habit  of  giving 
to  cattle,  except  horses,  on  particular  occasions,  would  not  be  considered  as  fodder ; 
but  hay,  it  is  said,  is  fodder.  Now  what  the  word  fodder  may  be  intended  to  mean 
in  particular  parts  of  the  country,  or  in  particular  books,  it  is  hardly  worth  while 
to  enquire  :  beyond  all  doubt  it  cannot  be  disputed  that  dry  food  is  fodder.  I  conceive 
fodder  means  exactly  what  food  means ;  and  when  I  see  in  the  great  case,  which 
declares  the  law  upon  the  subject,  that  the  word  sustenance  is  used,  I  ask  what 
sustenance  is.  Is  not  hay  just  as  good  food  for  the  cattle  as  green  grass?  I  mean  in 
point  of  sustenance  per  se.  Then  if  I  find  that  the  circumstance  which  would  compel 
me  to  decide  in  favour  of  a  non  decimando  in  this  case,  does  not  exist,  namely,  want 
of  sufficient  sustenance ;  am  I  not  justified  in  saying  there  is  no  reason  why  these 
articles  should  be  excused  from  paying  tithes? 

I  put  out  of  the  question  the  arguments  which  have  been  made  use  of  as  to  the 
hardship  of  the  case.  They  do  not  weigh  with  me :  it  is  said  it  is  hard  a  farmer 
should  pay  the  tenth  of  this  produce  when,  by  suffering  the  cattle  to  come  on  the 
field,  he  would  not  pay  any  tithe  at  all.  But  that  has  nothing  to  do  with  the  present 
case  :  in  truth,  the  occupier  has  the  advantage  of  not  having  his  nine  parts  trod  over, 
and  the  tithe  owner  has  not  the  tenth  trod  over.  The  only  question  is,  Can  you 
maintain  the  position  that  this  sustenance  is  confined  to  green  food  ?  and  how  is  the 
Court  to  give  directions  on  the  subject?  The  construction  on  the  word  [209] 
sustenance,  in  Watson,  appears  to  me  to  be  attended  with  infinite  inconvenience ;  and 
it  would  be  impossible  for  the  Court  to  give  any  directions  concerning  it.  Under 
these  circumstances  I  am  of  opinion  that  the  plaintiff,  on  the  statement  of  the  fact,  in 
the  present  case  is  entitled  to  a  decree. 

Decree  for  plaintiffs. 

Hayward  v.  Greenwood  and  Others.  Gray's  Inn  Hall,  Feb.  27,  1819. — Injunc- 
tion to  stay  trial  upon  merits  confessed  in  the  answer,  granted  after  sittings 
although  the  notice  of  motion  was  only  served  on  the  day  before,  there  being 
only  one  day  of  sitting. 
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The  plaintiff,  a  purchaser  in  possession,  prayed  by  his  bill  a  specific  performance, 
and  an  injunction  to  restrain  the  defendants,  the  vendors,  from  proceeding  in  an 
action  of  ejectment. 

The  bill  was  filed  on  the  11th  instant:  the  defendants  appeared  on  the  12th,  and 
put  in  their  answer  on  the  26th.  The  day  the  answer  came  in,  namely,  the  26th,  the 
plaintiff  gave  notice  that  he  should,  on  the  27th,  move  for  an  injunction  to  restrain 
the  defendants  from  proceeding  in  the  ejectment  "  on  the  merits  confessed  by  the 
said  defendants  by  their  joint  answer  to  the  plaintiff's  bill,  and  which  answer  was  only 
filed  this  day,  and  in  the  event  of  the  court  granting  such  injunction  that  the  same 
may  extend  to  stay  the  trial  of  the  said  ejectment  at  the  ensuing  assizes  for  the  county 
of 

Mr.  Beames,  in  support  of  the  motion,  stated  that  he  understood  it  was  considered 
by  the  counsel  for  the  defendants  to  be  a  fatal  objection  to  the  present  motion,  that 
the  notice  was  but  of  one  day  :  but  he  submitted  that  [210]  it  ought  in  this  instance 
to  be  considered  sufficient,  as  the  answer  came  in  only  on  the  day  on  which  the 
notice  was  given,  but  as  this  was  the  only  day  on  which  the  Court  sat;  and,  as  he 
moved  on  the  merits  confessed  in  the  answer,  the  defendants  could  not  be  taken  by 
surprise. 

The  Court  (consisting  of  all  the  barons),  having  enquired  when  the  bill  was  filed, 
and  when  the  defendants  had  appeared,  said  that  as  the  motion  was  made  on  the 
merits  confessed  in  the  answer,  the  defendants  could  not  be  taken  by  surprise ;  and 
that  the  circumstance  of  the  Court  sitting  after  term  for  a  single  day  only  ought  not 
to  be  a  prejudice  to  the  suitors,  which  it  would  if  a  motion  could  not,  thus  circum- 
stanced, be  made. 

Motion  granted. 
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[1]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer  in  Equity. 

Warren  v.  Richardson.  May  3rd,  1830.— In  a  suit  for  the  specific  performance 
of  an  agreement  to  accept  a  lease,  the  Court,  considering  the  defendant  (the 
intended  lessee)  by  his  conduct  to  have  waived  all  objections  to  the  vendor's 
title,  decreed  a  specific  performance  of  the  agreement;  and  referred  it  to  the 
Master  to  settle  the  lease.  In  settling  the  lease  it  became  necessary,  for 
identifying  the  premises,  to  produce  before  the  Master  the  original  lease  under 
which  the  plaintiff  was  entitled  to  the  property,  and  from  which  lease  it  appeared, 
that  the  property  in  question  was  held,  with  other  property,  at  one  entire  rent, 
and  under  some  special  covenants,  no  provisions  with  respect  to  which  was  made 
in  the  agreement  between  the  plaintiff  and  the  defendant. — On  the  hearing,  for 
further  directions,  these  facts  being  brought  before  the  Court  in  the  shape  of 
exceptions  to  the  report,  it  was  held,  .that  though  the  defendant  had,  by  his 
conduct,  waived  his  right  to  the  production  of  the  lessor's  title,  yet,  as,  in  the 
course  of  the  proceedings,  it  had  become  necessary  to  produce  that  title,  and  that 
production  shewed  that  a  sufficient  lease  could  not  be  made  to  the  defendant 
according  to  the  agreement,  the  Court  would  not  enforce  a  specific  performance ; 
and  the  bill  was  dismissed,  but  without  costs. 

[Referred  to,  Darlington  v.  Hamilton,  1854,  Kay,  550;  2  Eq.  R.  906.  Followed, 
Simpson  v.  Sadd,  1854,  4  De  Gex,  M.  &  G.  673.  Referred  to,  Sheard  v.  Feiuihles, 
1867,  36  L.  J.  Ch.  924;  fVaddell  v.  Wolfe,  1874,  L.  R.  9  Q.  B.  521.  Applied, 
Harnett  v.  Baker,  1875,  L.  R.  20  Eq.  55.  Referred  to.  Best  v.  Hamand,  1879, 
12  Ch.  D.  5 ;  In  re  National  Provincial  Bank  of  England  and  Marsh,  [1895]  1  Ch.  190.] 

In  October,  1825,  the  plaintiff  and  defendant  entered  into  and  signed  the  following 
agreement : — 

"Memorandum. — 3rd  October,  1825,  Mr.  William  Warren,  of  No.  1  Upper  Lark 
Hall  Place,  in  the  parish  of  Clapham,  in  the  county  of  Surry,  agrees  to  let  the  house 
in  which  he  at  present  resides ;  and  Mr.  Henry  Richardson,  of  No.  31  Chancery  Lane, 
in  the  liberty  of  the  Rolls,  in  the  county  of  Middlesex,  agrees  to  take  the  above  house, 
[2]  on  the  following  terms,  viz. : — Rent,  sixty  guineas  per  annum,  payable  quarterly. 
Term,  twenty-one  years,  from  Michaelmas  last ;  the  time  to  be  allowed  for  till  posses- 
sion is  given.  The  stock  and  crop  of  the  garden  and  any  fixed  improvements  to  be 
left  at  the  end  of  the  term.  The  usual  covenants  to  be  inserted  in  the  lease.  The 
tenant  to  pay  for  the  lease  and  counterpart.  Tenant's  fixtures  to  be  taken  by 
appraisement  in  the  usual  way.  The  winter  stock  of  vegetables  to  be  included  in  the 
valuation." 

On  the  3rd  December  following  the  defendant  entered  into  possession.      The 

mi 
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draft  of  a  lease,  according  to  the  terms  of  the  agreement,  was  sent  on  the  part  of  the 
plaintiff  to  the  defendant ;  who  returned  it,  with  some  alterations,  which  were  acceded 
to  by  the  plaintiff;  and  the  draft  was  afterwards  engrossed,  and  the  engrossment 
tendered  to  the  defendant. 

The  defendant  having  refused  to  accept  the  lease  and  to  execute  a  counterpart, 
the  plaintiff  filed  his  bill  for  a  specific  performance  of  the  agreement. 

The  defendant,  by  his  answer,  admitted  the  agreement  and  his  entering  into 
possession,  but  alleged,  that  he  was  induced  to  enter  into  the  agreement  through 
certain  misrepresentations  and  mis-statements  of  the  plaintiff.  The  defendant  also 
stated  that,  shortly  after  he  had  entered  into  possession,  he  discovered  the  mis- 
representations of  the  plaintiff,  and  also,  that  he  had  improperly  removed  a  number 
of  fruit  trees  from  the  premises ;  and  he  therefore  informed  the  plaintiff  that  heVould 
not  accept  any  lease,  or  hold  the  premises  otherwise  than  as  tenant  from  year  to  year. 
The  defendant,  by  his  answer,  resisted  the  performance  of  the  agreement,  on  the 
ground  of  the  alleged  misrepresentations  of  the  plaintiff;  and  also,  because  the  plaintiff 
had  not  shewn  any  title  to  the  property;  and  that  certain  nuisances  and  incon 
veniences  existed,  of  which  the  defendant  was  not  aware  when  he  entered  into  the 
agreement. 

[3]  The  cause  was  heard  on  the  19th  November,  1828,  and  the  principal  point 
discussed  was,  whether  the  defendant,  by  taking  possession  of  the  property  after  the 
draft  lease  had  been  perused  and  returned  by  him,  bad  not  waived  all  objections  to 
the  title ;  and,  especially,  whether  he  had  not  waived  his  right  to  call  for  the  title  of 
the  plaintiffs  lessor,  it  appearing  from  the  evidence  that  the  plaintiff  had  only  a  lease 
of  the  property. 

The  Court  being  of  opinion  that  the  defendant  had,  by  his  conduct,  waived  all 
objections  to  the  title,  decreed  the  defendant  specifically  to  perform  the  agreement  of 
the  3rd  October,  182.5,  and  referred  it  to  the  Master  to  settle  a  lease  of  the  house  and 
premises  according  to  the  terms  and  conditions  of  that  agreement ;  in  the  settling  of 
which  lease^  the  Master  was  to  make  to  all  parties  all  just  allowances,  and  all  parties 
were  to  produce  before  and  leave  with  the  Master,  all  deeds,  books,  papers,  and 
writings  in  their  custody  or  power,  relating  to  the  matter  in  question.  The  Master 
was  to  be  at  liberty  to  state  special  circumstances. 

The  Master,  by  his  report,  dated  18th  March,  18.30,  certified  that  a  draft  of  a 
lease  had  been  laid  before  him  on  behalf  of  the  plaintiff,  as  a  proper  lease  between  the 
parties,  according  to  the  terms  of  the  said  agreement.  And  that,  under  the  direction 
contained  in  the  decree,  "that  if  any  special  matter  should  arise  in  settling  the  said 
lease,  he  should  be  at  liberty  to  state  the  same ; "  the  defendant  had  laid  before  him 
a  statement  of  facts,  with  a  view  of  shewing  what  premises  were  demised  by,  and  the 
rent  and  covenants  contained  in  the  lease  under  which  the  plaintiff  himself  held 
the  premises  in  question  ;  but  he  had  received  the  same  only  with  a  view  of  shewing 
what  premises  were  intended  to  pass  and  be  comprised  by  the  said  agreement :  and 
that,  under  the  same  direction,  an  affidavit  of  the  plaintiff  had  been  also  laid  before 
him,  on  behalf  of  the  plaintiff,  with  a  view  of  shewing  what  premises  were  [4]  com- 
prised in  the  lease  in  the  pleadings  mentioned,  from  John  Lucas,  therein  named,  to 
the  plaintiff.  And  he  further  certified  that  he  had  personally  viewed  and  examined 
the  premises  in  question,  and  he  had  perused  such  lease,  for  the  purpose  of  ascertaining 
what  premises  were  intended  to  pass  and  be  comprised  by  the  agreement.  And  he 
found,  from  the  said  lease,  state  of  facts,  and  affidavit,  and  upon  such  view  and 
examination  as  aforesaid,  that  the  premises  in  question,  the  subject  of  the  said  agree- 
ment, consisted  of  the  particulars  mentioned  in  his  report.  And  he  certified,  that  he 
had  settled  the  said  draft  lease  from  the  plaintiff  to  the  defendant,  so  laid  before  him 
as  aforesaid,  after  consideration  of  such  state  of  facts  and  affidavit,  and  such  view  and 
examination. 

To  this  report,  the  defendant  took  six  exceptions :  The  first  of  them,  which  was 
the  principal  exception,  and  the  only  one  necessary  to  be  noticed,  being,  that  the 
Master  ought  to  have  certified  that  the  statement  of  facts,  mentioned  in  his  report, 
was  tendered  by  the  defendant,  and  that  he  ought  to  have  received  the  same  as 
evidence  to  shew  the  particulars  of  the  premises,  rent,  covenants,  and  conditions 
contained  in  the  original  lease,  under  which  the  plaintiff  held  the  property  in  question  ; 
and  by  which  lease  and  state  of  facts  so  laid  before  the  Master,  it  appeared  that  the 
plaintiff  held  the  premises  in  question,  together  with  other  premises,  under  a  lease 
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from  John  Lucas,  for  eighty  years,  from  24th  June,  1818,  subject  to  one  entire  yearly 
rent,  and  to  the  performance  of,  among  other  covenants,  several  special  covenants 
therein  contained. 

The  covenants  applied  generally  to  all  the  property,  and  the  lease  contained  a 
power  of  re-entry  by  the  landlord,  his  heirs  and  assigns,  in  case  the  rent  should  be  in 
arrear  for  fifteen  days,  or  on  non-performance  of  any  of  the  covenants. 

The  cause  now  came  on  for  hearing,  on  further  directions,  and  on  exceptions  to 
the  Master's  report. 

[5]  Mr.  Koe,  and  Mr.  Russell,  in  support  of  the  exceptions.  The  difference  between 
the  original  lease  from  Lucas  to  the  plaintiff,  and  the  draft  of  the  lease  from  the 
plaintiff  to  the  defendant,  is  such,  that  if  the  defendant  were  strictly  to  perform  all 
the  covenants  in  his  lease,  still  there  might  be  a  breach  of  the  covenants  in  the  original 
lease,  and  a  forfeiture  and  re-entry  by  Lucas.  The  property  in  question  being  also 
held  with  other  property,  at  one  entire  rent,  and  with  a  proviso  for  re-entry  for  non- 
payment of  that  rent,  or  non-performance  of  the  covenants  as  to  any  part  of  the 
property,  it  is  clear  a  good  title  cannot  be  made  :  this  point  was  decided  in  Fildes  v. 
Hooker. (a)  The  defendant  cannot  protect  himself  from  the  covenants  on  the  ground 
of  want  of  notice,  for  he  has  notice  from  the  agreement,  that  the  plaintiff  has  only  a 
leasehold  title ;  and  it  has  been  decided,  thsvt  notice  of  a  lease  is  notice  of  all  the 
contents  of  that  lease.     Hall  v.  Smith  (14  Ves.  426). 

Mr.  Simpkinson,  and  Mr.  Ellison,  for  the  plaintiff,  in  support  of  the  Master's 
report.  The  defendant  has  no  right,  after  the  decree  which  has  been  pronounced,  to 
investigate  the  title.  The  defendant  waived,  not  merely  his  right  to  look  into  the 
lessor's  title,  but  waived  his  right  to  look  into  the  title  of  the  plaintiff  to  do  that  for 
which  he  has  contracted,  viz.  to  grant  him  a  lease  for  twenty-one  years,  with  the 
usual  covenants.  He  waived  all  the  benefit  which  a  reference  on  the  title  would  have 
given  him,  which  would  have  been  not  only  that  the  plaintiffs  lessor  had  a  good  title 
to  the  premises,  but  that  the  plaintiff's  derivative  title  authorized  him  to  grant  the 
lease  for  which  the  defendant  had  contracted. 

Lord  Chief  Baron.  This  is  a  suit  for  a  specific  per-[6]-formance  of  an  agreement 
by  the  plaintiff  to  make,  and  by  the  defendant  to  accept,  a  lease  of  a  house  and 
premises  for  twenty-one  years.  At  the  hearing  there  was  a  question,  whether  there 
should  be  a  reference  to  the  Master  on  the  plaintiffs  title.  There  had  been  some 
communications  between  them,  and  a  draft  of  a  lease  had  been  sent  by  the  .solicitor 
for  the  plaintiff  to  the  defendant,  which  he  had  examined.  It  was  a  question,  whether 
the  defendant  was  not  bound  to  execute  that  specific  lease  1  It  seems,  that  upon  the 
hearing  the  Court  was  of  opinion,  that  the  defendant  was  not  entitled  to  a  reference 
of  the  title,  having  waived  it ;  and  on  the  other  hand,  that  the  plaintiff  was  not  entitled 
to  make  the  defendant  accept  the  lease,  the  draft  of  which  had  been  prepared  and 
sent  to  him.  In  consequence  of  these  views,  the  reference  to  the  Master  did  not  give 
him  any  authority  to  look  into  the  title,  but  only  contained  a  direction  to  settle  and 
approve  the  lease.  The  Master,  with  a  view  to  settling  the  lease,  has  looked,  to  a 
certain  extent,  into  the  title.  In  every  case  of  specific  performance  this  must  be  done. 
He  must  ascertain,  who  are  to  be  the  grantors,  and  what  premises  are  to  be  conveyed. 
So  far  the  Master  must  necessarily  go,  and  these  things  cannot  be  authentically 
ascertained  without  some  examination  of  the  title.  He  has  done  so  in  this  axse,  and 
the  result  has  been,  that  circumstances  are  disclosed  which  shew  that  the  plaintiff 
can  make  no  valid  title  to  the  lease  which  he  has  undertaken  validly  and  effectually 
to  grant. 

The  Master  has  approved  of  a  lease.  Exceptions  have  been  taken  to  this  report 
by  the  defendant.  I  do  not  think  it  material  to  state  particularly  those  exceptions. 
Their  general  nature  is  to  object  to  the  Master's  report,  because,  in  stating  the  evidence, 
he  has  stated  it  only  with  a  view  to  ascertain  the  description  of  the  premises  com- 
prised in  the  agreement :  whereas  the  defendant  contends,  he  ought  to  have  received 
the  evidence,  and  stated  its  effect,  with  a  view  to  shew  that  the  premises  in  question 
[7]  were  held  by  the  plaintiff  with  other  tenements,  under  one  lease,  so  that  the 
defendant  would  be  affected  by  any  breach  of  the  covenants  in  respect  of  the  other 
tenements  ;  and,  in  consequence,  that  the  plaintiff  can  make  no  title  according  to  his 
agreement. 

(a)  3  Madd.  193.     Reported  on  other  points,  2  Meriv.  424. 
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This  cause  is  also  in  the  paper  for  further  directions.  The  view  which,  after  con- 
sideration, I  have  taken  of  the  proper  order  on  further  directions,  leads  me  to  think 
it  unnecessary  to  state  the  exceptions  with  more  detail  than  I  have  done.  With 
whatever  view  the  facts  were  inquired  into  and  have  been  stated  by  the  Master,  they 
shew  most  clearly,  that  the  plaintiff  cannot  make  a  title  to  the  defendant  according 
to  the  contract.  That  now  authentically  appears  on  the  record,  and  in  the  documents 
in  the  Master's  office.  The  affidavits,  and  the  original  lease  under  which  the  plaintiff 
holds,  establish  it.  This  state  of  the  cause  places  the  Court  in  a  situation  of  some 
embarrassment,  and  raises  a  question  which  is  new  to  me,  and,  I  have  reason  to  believe, 
to  some  who  have  had  the  most  extensive  and  the  longest  experience ;  and  I  have 
not  been  able  to  find  any  written  or  printed  authority  upon  the  subject.  This  is  a 
suit  for  a  specific  performance.  The  Court  was  of  opinion,  that  the  defendant  had 
waived  what  he  would  otherwise  most  clearly  have  had  a  right  to,  an  inquiry  into  the 
plaintiff's  title,  that  is,  into  his  power  to  make  a  valid  lease,  according  to  his  agree- 
ment, in  other  words,  to  put  upon  the  plaintiff  the  burden  of  shewing  his  title,  and 
proving  it  to  be  a  safe  one.  Though  the  Court  thought  the  defendant  had  by  his 
conduct  waived  that  right,  it  has  now  come  out  collaterally,  but  I  think  clearly,  that 
the  plaintiff  cannot  make  a  title  according  to  his  contract.  It  would  be  a  great  hard- 
ship upon  a  party,  to  force  him  to  accept  a  title,  which  is  ascertained  to  be  defective. 
It  would  be  contrary  to  all  the  rules  which  prevail  upon  the  subject  of  specific  per- 
formance. The  [8]  principles  upon  which  Courts  of  Equity  have  proceeded  on  the 
subject  of  specific  performance,  do  not  make  a  decree  for  a  specific  performance  the 
necessary  consequence,  under  all  circumstances,  of  an  agreement.  Circumstances  of 
hardship  often  prevent  it.  They  recollect  that  the  party  is  not  without  remedy,  for 
though  he  should  be  refused  a  specific  performance,  he  has  left  to  him  his  action  upon 
the  agreement.  What  creates  the  difficulty  in  this  case  is,  that  the  conduct  of  the 
party  had  barred  his  right  to  the  usual  investigation  into  the  title  ;  and  this  defect  is 
a  defect  of  title.  If  the  objection  had  been  to  the  conveyance  merely,  the  defendant 
would  have  had  the  full  benefit  of  it  without  any  doubt.  But  the  objection  is  of 
another  description.  It  is  an  objection  to  the  title.  It  stands  decided  upon  this 
record,  that  the  defendant  had  waived  his  right  to  call  upon  the  plaintiff  for  the 
production  of  his  title  :  on  the  other  hand,  it  is  clear,  that  the  plaintiff  can  make  no 
good  title,  and  if  the  defendant  took  it,  it  would  be  defective. 

I  have  somewhat  hesitated  as  to  the  fit  course  to  be  pursued  under  these  circum- 
stances. As  I  have  stated,  I  iiave  not  met  with  any  authority  exactly  in  point  to 
conduct  me,  I  think  that  the  most  just  course,  and  the  best  supported  by  the  rules 
prevailing  on  this  subject  of  specific  performance,  and  which  is  sustained  by  the 
greatest  variety  of  analogies,  is,  in  consequence  of  its  appearing  that  the  plaintiff 
cannot  make  the  defendant  a  good  title,  to  refuse  a  decree  for  a  specific  performance. 
A  waiver  of  the  defendant's  right  to  make  the  plaintiff  produce  his  title  does  not 
seem  necessarily  to  import  that  he  will  accept  the  title,  though  it  should  manifestly 
appear  to  be  bad,  I  am  of  opinion,  therefore,  that  I  ought  not  to  decree  the  execution 
of  the  lease  settled  by  the  Master,  or  any  other  lease,  but  that  the  bill  should  be 
dismissed.     In  consideration  of  the  circumstances,  it  ought  to  be  without  costs. 


[9]  Robert  Ravald  and  George  Blyth,  Assignees  of  Gregory  Nickin  Hickman, 
John  Sindopp,  and  John  Dawson,  Plaintiffs;  William  Congreve  Russell  and 
Sarah  Russell,  Defendants.  May  13th,  17th,  19th,  1830.— A.  and  B.,  his  wife, 
being  seised  in  fee,  in  right  of  B.,  of  a  freehold  estate,  in  1757,  execute  a  mort- 
gage in  fee  to  C,  subject  to  redemption  by  A.,  his  heirs  and  assigns,  and  levy  a 
fine  to  the  use  of  C.  in  fee,  subject  to  redemption  as  aforesaid.  A.  and  B.,  in 
1765,  convey  the  equity  of  redemption  to  C,  in  consideration  of  the  money  due 
on  the  mortgage  and  a  further  sum  ;  but  no  further  fine  is  levied.  B.,  the  wife, 
died  in  1780,  leaving  A.  her  husband,  and  D.  her  son  and  heir.  A.  the  husband, 
died  in  Dec.  1809,  and  in  Nov.  1829  (being  twenty  years  within  a  month  from 
B.'s  death),  the  assignees  of  D.,  the  son,  filed  a  bill  for  redemption  of  the  mort- 
gaged premises.  A  plea  of  the  statute  of  limitations,  21  Jac.  1,  c.  16,  was 
overruled  without  prejudice  to  the  defendants'  insisting  by  answer  on  the  benefit 
of  the  statute. 
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[Approved,  liaffety  v.  King,  1836,  1  Keen,  601.     Referred  to,  IFicks  v.  Scrivens,  1860, 
IJ.  &  H.  218.     Followed,  FroiU  v.  Cock,  [1896]  2  Ch.  808.] 

Elizabeth  Hickman,  the  wife  of  George  Hickman,  in  March,  1757,  being  seised  in 
fee  of  certain  estates  at  Mosely,  in  the  county  of  Worcester,  indentures  of  lease  and 
release,  dated  the  30th  and  Slst  March,  1757,  were  made  between  the  said  Gregory 
Hickman  and  Elizabeth  his  wife,  of  the  one  part;  and  Thomas  Moore,  of  Thorp 
Constantine,  in  the  county  of  Stafford,  gentleman,  of  the  other  part;  by  which,  in 
consideration  of  6001.,  Gregory  Hickman,  and  Elizabeth  his  wife,  granted  and  conveyed 
unto  and  to  the  use  of  the  said  Thomas  Moore,  his  heirs  and  assigns,  for  ever,  the 
hereditaments  and  premises  therein  described,  subject  to  a  proviso  for  redemption  by 
Gregory  Hickman,  his  heirs  and  assigns,  on  payment  of  the  said  sum  of  6001.  and 
interest,  on  the  30th  of  September  then  next ;  and,  among  other  covenants,  Hickman 
and  wife  covenanted  to  levy  a  fine  to  the  use  of  Moore  in  fee,  subject  to  redemption 
as  aforesaid,  and  which  fine  was  accordingly  levied  by  Gregory  Hickman,  and  Elizabeth 
his  wife,  in  Easter  term,  30th  Geo.  3rd. 

By  indentures  of  lease  and  release,  dated  the  1st  and  2nd  of  January,  1765,  made 
between  the  said  Gregory  Hickman  and  Elizabeth  his  wife,  of  the  one  part ;  and  the 
said  Thomas  Moore,  of  the  other  part ;  after  reciting  the  said  indentures  of  the  30th 
and  31st  March,  1757,  and  [10]  that  the  fine  therein  mentioned  was  duly  levied,  and 
that  the  said  sum  of  6001.,  or  any  part  thereof,  was  not  paid  by  the  said  Gregory 
Hickman  to  the  said  Thomas  Moore,  at  the  day  by  the  said  proviso  limited,  but  then 
remained  due  and  owing  to  him,  with  the  sum  of  181.  for  interest;  and  that  the  said 
Thomas  Moore  had  contracted  and  agreed  with  the  said  Gregory  Hickman  and 
Elizabeth  his  wife,  for  the  absolute  purchase  of  the  said  mortgaged  premises,  with 
the  three  additional  closes  of  land  thereinafter  mentioned  to  be  situate  in  Bordesley, 
in  the  parish  of  Aston,  near  Birmingham,  in  the  county  of  Warwick,  for  12001.,  in 
which  sum  of  12001.  the  said  sum  of  6181.  due  and  owing  on  the  said  mortgage  was 
to  be  included  and  comprised :  It  was  witnessed  that,  in  pursuance  and  performance 
of  the  said  contract  and  agreement,  and  in  consideration  of  the  said  sum  of  6181.,  part 
of  the  said  12001.  purchase-money,  so  due  and  owing  to  the  said  Thomas  Moore,  on 
the  said  mortgage  or  security,  and  in  full  discharge  or  satisfaction  for  the  same,  and 
in  consideration  of  the  further  sum  of  5821.  residue  of  the  said  sum  of  12001.,  to  the 
said  Gregory  Hickman,  and  Elizabeth  his  wife,  paid  by  the  said  Thomas  Moore,  the 
said  Gregory  Hickman  and  Elizabeth  his  wife  did  grant,  release,  and  confirm  unto  and 
to  the  use  of  the  said  Thomas  Moore,  his  heirs  and  assigns,  for  ever,  all  the  lands, 
hereditaments,  and  premises  mentioned  and  described  in  the  said  indentures  of  March, 
1757,  together  with  three  additional  closes  of  land  therein  described,  and  situate  at 
Bordesley,  freed  and  discharged  from  all  power  and  equity  of  redemption.  This 
conveyance  contained  a  covenant  to  levy  a  fine  of  the  three  additional  closes  to  Moore 
in  fee.  A  fine  was  afterwards  levied  by  Gregory  Hickman  and  his  wife,  to  Thomjis 
Moore,  of  the  said  three  closes  of  land  at  Bordesley,  but  no  further  or  other  tine  was 
ever  levied  by  them  of  the  hereditaments  comprised  in  the  indentures  of  May,  1757. 

[11]  In  1772  an  act  of  Parliament  was  passed  for  dividing  and  inclosing  the 
commons  and  waste  lands,  within  the  manor  and  parish  of  King's  Norton,  under  which 
an  allotment  was  made  to  the  said  Thomas  Moore,  in  lieu  of  all  rights  of  common,  in 
respect  of  the  lands  and  tenements  comprised  in  the  indentures  of  March,  1757. 
Elizabeth  Hickman  died  some  time  before  the  year  1780,  intestate,  leaving  the  said 
George  Hickman  her  husband,  her  surviving,  and  leaving  George  Nickin  Hickman, 
her  eldest  son,  by  the  said  Gregory  Hickman,  and  her  heir-at-law. 

In  1787  a  commission  of  bankrupt  was  awarded  against  Gregoiy  Nickin  Hickman, 
and  his  partners  John  Sindopp  and  John  Dawson,  under  which  they  were  found  and 
declared  bankrupts;  and  assignees  of  their  estate  and  efl'ects  were  chosen,  but  no 
bargain  and  sale  of  the  real  estate  of  the  said  George  Nickin  Hickman  was  executed. 

In  1798  a  renewed  commission  Wiis  awarded  against  the  said  George  Nickin 
Hickman,  John  Sindopp,  and  John  Dawson.  And,  the  former  assignees  having  died, 
the  plaintiffs  were  in  January,  1828,  chosen  and  appointed  assignees  of  the  said  bank- 
rupts ;  and  the  personal  estate  and  effects  of  the  bankrupts  were  assigned,  and  the 
real  estates  of  the  said  Gregory  Nickin  Hickman  were  bargained  and  sold  to  the  plaintiffs 
and  their  heirs. 

In  1807  the  premises  originally  mortgaged  and  the  said  allotment  were  conveyed 
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by  the  descendauts  of  Thomas  Moore  to  Thomas  liussell,  and  his  heirs  in  fee.  Thomas 
Eussell,  by  his  will,  devised  the  said  allotment  to  his  son,  the  defendant,  William 
Congreve  liussell  (his  heir-at-law),  and  Robert  Bolton  Waldron  (since  deceased),  in 
trust  to  permit  and  suffer  his  daughter  Sarah  Russell,  to  have  and  take  the  rents  and 
profits  thereof  for  her  life,  with  remainder  to  the  defendant  William  Congreve  Russell, 
his  heirs  and  assigns. 

[12]  The  bill,  which  was  filed  by  the  assignees  of  George  Nickin  Hickman  against 
William  Congreve  Russell  and  Sarah  Russell,  after  stating  the  facts  above  detailed, 
alleged  that,  on  the  death  of  Elizabeth  Hickman,  her  husband  Gregory  Hickman 
became  tenant  by  the  curtesy,  and  that  Thomas  Moore,  and  those  claiming  under 
him  by  virtue  of  the  indentures  of  January,  1765,  became  entitled  to  the  equity  of 
redemption  for  the  life  of  Gregory  Hickman,  and  that  Gregory  Nickin  Hickman,  as  the 
heir-at-law  of  Elizabeth  Hickman,  became  entitled  to  the  equity  of  redemption  in  rever- 
sion or  remainder  expectant  on  the  decease  of  Gregory  Hickman,  and  that  the  plaintiflFs 
as  such  assignees  were  then  entitled  to  such  equity  of  redemption.  The  bill  prayed 
a  declaration,  that  the  plaintiffs  were  entitled  to  the  equity  of  redemption  of  the  said 
mortgaged  premises ;  that  the  defendants  might  be  directed  to  convey  the  same  and 
the  allotment ;  and  the  accounts  usually  prayed  in  bills  for  redemption. 

To  this  bill  the  defendants  pleaded  the  statute  of  limitations. (a)  The  defendants 
also  pleaded  that,  from  and  [13]  continually  after  the  time  of  making  and  executing 
the  indentures  of  the  1st  and  2ud  of  January,  1765,  Thomas  Moore  and  the  defendants, 
and  the  several  other  persons  in  whom  the  legal  estate  of  and  in  the  premises  had 
been  vested,  had  respectively  from  time  to  time  until  the  present  time,  during  the 
respective  times  of  their  being  entitled,  respectively  claimed  title  thereto,  and  exercised 
and  done  acts  of  ownership  upon  or  in  respect  of  the  same  adversely  to  all  persons, 
and  not  as  subject  to  any  equity  of  redemption  or  claim  whatsoever  :  and  the  defen- 

(a)  21  Jac.  1,  c.  16,  intituled,  "  An  act  for  limitation  of  Actions,  and  for  avoiding 
of  suits  in  Law,"  by  which  it  is  enacted,  "that  all  writs  of  formedon  in  descender, 
formedon  in  remainder,  and  formedon  in  reverter,  at  any  time  hereafter  to  be  sued  or 
brought,  of  or  for  any  manors,  lands,  tenements,  or  hereditaments,  whereunto  any 
person  or  persons  now  has  or  have  any  title  or  cause  to  have  or  pursue  any  such  writ, 
shall  be  sued  and  taken  within  twenty  years  next  after  the  end  of  the  now  present 
session  of  Parliament ;  and  after  the  said  twenty  years  expired,  no  such  person  or 
persons,  or  any  of  their  heirs,  shall  have  or  maintain  any  such  writ,  of  or  for  any  of 
the  said  manors,  lands,  tenements,  or  hereditaments ;  and  that  all  writs  of  formedon 
in  descender,  formedon  in  remainder,  and  formedon  in  reverter,  of  or  for  any  manors, 
lands,  tenements,  or  other  hereditaments  whatsoever,  at  any  time  hereafter  to  be  sued 
or  brought,  by  occasion  or  means  of  any  title  or  cause  hereafter  happening,  shall  be 
sued  or  taken  within  twenty  years  next  after  the  title  or  cause  of  action  first  descended 
or  fallen,  and  at  no  time  after  the  said  twenty  years ;  and  that  no  person  or  persons 
that  now  has  or  have  any  right  or  title  of  entry  into  any  manors,  lands,  tenements,  or 
hereditaments,  now  held  from  him  or  them,  shall  thereinto  enter,  but  within  twenty 
years  next  after  the  end  of  the  now  present  session  of  Parliament,  or  within  twenty 
years  next  after  any  other  title  of  entry  accrued ;  and  that  no  person  or  persons  shall, 
at  any  time  hereafter,  make  any  entry  into  any  lands,  tenements,  or  hereditaments, 
but  within  twenty  years  next  after  his  or  their  right  or  title,  which  shall  hereafter 
first  descend  or  accrue  to  the  same ;  and  in  default  thereof,  such  persons  so  not  entering, 
and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made, 
any  former  law  or  statute  to  the  contrary  notwithstanding.  And  it  is  hereby  provided 
and  enacted,  that  if  any  person  or  persons,  that  is,  are,  or  shall  be  entitled  to  such 
writ  or  writs,  or  that  has  or  have  or  shall  have  any  such  right  or  title  of  entry,  is,  or 
are,  or  shall  be,  at  the  time  of  the  said  right  or  title  first  descended,  accrued,  come 
to,  or  fallen,  within  the  age  of  twenty-one  years,  feme  coverte,  non  compos  mentis, 
imprisoned,  or  beyond  the  seas,  that  such  person  or  persons,  and  his  and  their  heir 
and  heirs,  shall  or  may,  notwithstanding  the  said  twenty  years  shall  be  expired,  bring 
his  action,  or  make  his  entry  as  he  may  have  done  before  this  act,  so  as  such  person 
and  persons,  or  his  or  their  heir  or  heirs,  shall  within  ten  years  next  after  his  and  their 
full  age,  discoverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  coming 
into  this  realm,  or  death,  take  benefit  of  and  sue  forth  the  same,  and  at  no  time  after 
the  said  ten  years." 
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daiits  averred  that  neither  the  said  plaintiffs,  nor  Gregory  Nickiu  Hickman,  nor 
Gregory  Hickman  and  Elizabeth  his  wife,  or  either  of  them,  nor  any  person  or  persons 
claiming  through  or  under  them,  or  any  or  either  of  them,  or  in  respect  of  the  alleged 
right  of  the  said  Gregory  Nickin  Hickman,  ever  [14]  made  an  entry  in,  to,  or  upon 
the  said  allotment,  or  made  or  asserted  any  claim  whatsoever  to  the  said  allotment, 
or  to  the  right  of  common  in  respect  whereof  the  same  was  awarded,  or  the  rents  and 
profits  thereof,  or  any  equity  of  redemption  in  respect  thereof,  at  any  time  between 
the  time  of  the  date  and  execution  of  the  indentures  of  lease  and  release,  of  the  1st 
and  2nd  of  January,  1765,  and  the  time  of  filing  the  complainant's  bill  of  complaint, 
save  and  except  the  entry  in  the  bill  alleged  to  have  been  made  by  the  said  com- 
plainants upon  the  said  allotment,  since  the  bargain  and  sale  to  them.  And  the 
defendants  further  pleaded,  that  if  the  said  Gregory  Nickin  Hickman,  or  the  com- 
plainants as  such  assignees,  or  any  other  person  or  persons  claiming  through  or  under 
or  in  respect  of  the  alleged  right  of  the  said  Gregory  Nickin  Hickman,  ever  had  any 
right  or  equity  of  redemption  of,  in,  or  to  the  said  allotment,  the  same  accrued  and 
afterwards  became  barred  and  extinguished  by  lapse  of  the  time  allowed  by  law  for 
such  redemption,  before  filing  the  complainants'  bill  of  complaint,  or  suing  out  or 
serving  the  defendants  respectively  with  process  to  appear  to  and  answer  the  said  bill, 
and  before  the  time  of  such  alleged  entry.  And  the  said  alleged  right  or  equity  of 
redemption  under  the  circumstances  aforesaid,  and  after  the  lapse  of  time  thereinbefore 
mentioned,  and  by  force  of  the  act  of  Parliament  made  in  the  21st  year  of  the  reign 
of  his  Majesty  king  James  the  1st  as  aforesaid,  and  by  the  rules  of  a  Court  of  equity 
by  analogy  to  the  said  act  of  Parliament,  became  and  was  then  altogether  barred  and 
extinguished.     The  plea  concluded  with  the  usual  averment. 

Mr.  Boteler  and  Mr.  Wray,  in  support  of  the  plea.  This  case  must  be  considered 
Jis  if  Moore  had  entered  into  possession  as  mortgagee  only,  under  the  mortgage  of 
1757,  without  reference  to  the  conveyance  of  the  equity  [15]  of  redemption  by  the 
deeds  of  1765.  If  so  considered,  then,  by  the  rule  which  the  Court  adopts  by  analogy 
to  the  statute  of  limitations,  the  husband  would  have  had  twenty  years  to  redeem, 
the  wife,  during  the  whole  of  her  life,  being  under  coverture,  and  her  heir  ten  years 
afterwards.  This  case  must  be  treated  as  if  the  conveyance  of  1765  had  never  been 
executed ;  for,  if  that  conveyance  had  no  effect  as  against  the  wife  for  want  of  the 
fine,  it  would  be  the  same  as  if  the  mortgagee  had  entered  under  the  mortgage.  It 
may  be  said  that  the  conveyance  operated  to  pass  the  husband's  interest  in  the  equity 
of  redemption,  and  that  therefore,  during  the  husband's  life,  there  would  be  no  adverse 
possession  ;  but  the  plaintiffs  ought  not  to  be  at  liberty  to  set  up  that  conveyance  for 
one  particular  purpose,  without  giving  entire  eflect  to  it.  In  Corbet  v.  Barker  (1  Anst. 
138),  a  case  precisely  in  point  with  the  present,  the  Court  held,  that  the  mortgagee 
having  remained  in  possession  as  complete  owner  for  more  than  twenty  years,  during 
the  life  of  the  husband,  tenant  by  the  curtesy,  from  whom  he  had  obtained  a  convey- 
ance of  the  equity  of  redemption,  the  heir  of  the  wife  was  barred  of  his  right  of 
redemption  by  lapse  of  time.  It  is  certainly  true  that  the  Court,  on  a  re-hearing 
(3  Anst,  755),  was  of  a  different  opinion,  and  reversed  that  decree ;  but,  on  the  part 
of  the  present  defendants,  it  is  contended  that  the  first  decision  was  the  most  correct. 
The  wife,  and  those  claiming  under  her,  have  no  right  to  say  that  the  conveyance  was 
only  of  an  estate  by  the  curtesy.  In  Jackson  v.  Innes  (1  Bligh,  104)  Lord  Redesdale, 
in  referring  to  Corbet  v.  Barker,  observes  that  the  report  of  that  case  is  so  very 
imperfect  in  its  language  and  statements,  that  it  is  difficult  to  discover  what  are  the 
facts  of  the  case  and  the  point  decided.(rf)  The  case  is  [16]  also  questioned  in  Reeve 
v.  Hicks  (2  Sim.  &  S.  403).  In  that  case,  husband  and  wife  mortgaged  the  wife's 
freehold  for  a  term  of  years,  subject  to  a  proviso  for  redemption  by  them,  or  either  of 
them,  and  levied  a  fine  to  the  use  of  the  mortgagee  for  the  term,  and  subject  thereto 
to  the  husband  in  fee :  the  husband  afterwards  released  his  equity  of  redemption  to 
the  mortgagee  in  fee,  who  entered  into  possession,  and  the  husband  afterwards  died  : 
it  was  held,  that  the  wife  was  not  entitled  to  redeem ;  which  would  seem  to  be  at 

{d)  The  case  of  Jatkson  v.  Iniies,  in  the  Court  below,  is  reported  16  Ves.  35.  Mr. 
Richards,  afterwards  Chief  Baron  Richards,  in  his  argument  in  this  case,  pointed  out 
an  error  in  Corbet  v.  Barker,  in  stating  that  the  equity  of  redemption  was  reserved  by 
the  fine. 


888  RAVALD   V.  RUSSELL  YOU.  17. 

variance  with  the  last  decision  in  Corbet  v.  Barker.{h)  In  a  case  before  Lord  Eldon, 
on  Corbet  v.  Barken-  being  cited,  his  Lordship  observed,  that  he  did  not  know  how  to 
reconcile  that  case  with  the  rules  of  the  Court.  In  an  Aiwiiymous  case  in  Atkyns, 
Lord  Chancellor  Hardwicke  says,  "Tenancy  by  the  curtesy  is  no  excuse  foi-  not 
redeeming ;  for,  if  it  were,  there  would  be  no  bounds  to  redemption,  and  no  mortgagee 
could  ever  be  quieted  in  possession.  It  is  of  no  consequence  to  the  mortgagee  who 
has  the  equity  of  redemption ;  if  they  do  not  make  use  of  that  right  they  shall  be 
barred  "  {Anm.,  2  Atk.  333). 

In  the  present  case,  the  heir  might  have  filed  his  bill  to  redeem,  notwithstanding 
the  tenancy  by  the  curtesJ^ 

[Lord  Chief  Baron.  If  the  heir  had  redeemed,  would  he  have  had  any  means  of 
obtaining  payment  of  the  interest  by  the  tenant  by  the  curtesy  1  And  could  the  Court 
have  made  any  decree  against  the  latter  1J 

It  is  apprehended  some  remedy  would  be  found  similar  [17]  to  that  adopted 
between  tenant  for  life  and  reversioner ;  the  old  rule  as  between  whom,  with  respect 
to  the  dischai'ge  of  incumbrances,  does  not  now  prevail.  White  v.  White  (4  Ves.  24 ; 
5  Ves.  554),  Hovenden  v.  Lord  Annesley  (2  Sch.  &  Lefr.  607),  Harrison  v.  Hollins 
(1  Sim.  &  S.  471),  and  The  Marquis  of  Cholmondeley  v.  The  Earl  of  Clinton  (Turn.  107 ; 
2  Jac.  &  W.  1 ),  were  also  referred  to  on  the  part  of  the  defendants. 

Mr.  Preston,  and  Mr.  Jacob,  for  the  plaintiffs.  Corbet  v.  Barker  was  a  solemn 
decision  of  the  whole  Court  upon  a  re-hearing,  and,  as  a  standing  rule  of  property, 
has  never  been  disputed  :  it  M'as  also  followed  and  recognized  in  Reeve  v.  Hicks ;  in 
which  case,  as  in  this,  the  husband  and  wife  were  seised  in  right  of  the  wife,  but 
a  remarkable  point  was,  that  the  mortgage  was  only  for  a  term  of  years,  whilst  the 
fine  was  to  the  mortgagee  in  fee,  the  uses  declared  being  to  confirm  the  mortgage, 
and,  subject  to  the  mortgage,  to  the  use  of  the  husband  in  fee,  which  was  an  entire 
alteration  of  the  estate.  The  principle  upon  which  the  Court  in  that  case,  and  in 
Innes  v.  Jackson,  and  the  other  cases,  proceeded,  was  that  where  the  Court  could  see 
that  there  was  an  intention,  independently  of  the  mortgage,  to  change  the  equity  of 
redemption  from  the  wife  to  the  husband,  that  intention  should  prevail.  The  rule 
by  which  Courts  of  equity  proceed  by  analogy  to  the  statute  of  limitations,  is 
governed  by  the  same  provisions  with  respect  to  infancy  and  other  disabilities,  as  are 
contained  in  the  statute.  In  the  present  case  the  husband  being  the  survivor,  no 
bill  could  possibly  be  filed  during  his  life-time,  and  there  was  therefore  no  adverse 
possession  as  against  the  wife.  If  the  statute  had  begun  to  run  against  the  husband 
and  wife,  still  the  wife  would  have  had  ten  years  from  her  husband's  death. 

[18]  This  question  ought  properly  to  have  been  raised  by  demurrer.  [Lord  Chief 
Baron.  I  remember  Lord  Thurlow  saying,  that  the  statute  of  limitations  would  do 
either  by  way  of  plea  or  demurrer.]  The  possession  of  the  defendants,  and  those 
under  whom  they  claim,  has  not  been  adverse,  but  all  along  consistent  with  their  title. 
Coi'bet  V.  Barker  is  a  clear  decision  in  favour  of  the  plaintiffs,  and  if  Lord  Eldon  ever 
expressed  any  doubt  about  the  authority  of  that  case,  it  was  with  reference  to 
another  point,  which  is  slightly  adverted  to  in  the  report,  viz.  whether  there  was 
a  resulting  trust  for  the  wife.  So,  in  Innes  v.  Jackson,  Lord  Redesdale's  observations 
only  applied  to  the  question  of  resulting  trust,  and  had  nothing  to  do  with  the  length 
of  time.  In  Eeeve  v.  Hicks,  Corbet  v.  Barker  was  not  impugned  on  the  subject  of 
length  of  time,  but  on  another  ground,  and  a  redemption  was  allowed  in  lieeve  v. 
Hicks.  In  Price  v.  Copner  (1  Sim.  &  Stu.  347),  where  the  husband  and  wife,  jointly 
entitled  to  an  equity  of  redemption  in  fee,  conveyed  it  by  deed  without  fine  to  the 
mortgagee,  it  was  held  that  the  wife  or  her  heir  might  redeem  at  any  time  within 
twenty  years  from  her  husband's  death.  The  present  bill  is  filed  by  the  assignees 
of  the  heir  within  the  twenty  years. 

Mr.  Boteler,  in  reply.  If  Moore  the  mortgagee  had  taken  a  conveyance  from 
the  husband  alone  of  his  interest,  then  the  argument  as  to  the  consistency  of  the 
possession  might  have  applied ;  but  it  is  contended  by  the  defendants  that  Moore 
took  the  fee  from  the  husband.     It  is  admitted  that  if  the  mortgagee  had  not  taken 

(6)  In  Reeve  v.  Hicks,  the  Vice  Chancellor  observed  that  the  limitation  of  the  uses 
of  the  fine,  to  the  husband  and  his  heirs,  had  no  connection  with  the  purpose  of  mort- 
gage, or  the  proviso  for  redemption,  but  was  altogether  a  new  settlement,  which 
defeated  the  heir  of  the  wife.     See  2  Sim.  &  S.  408. 
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the  conveyance,  but  had  entered  under  the  mortgage  (as  he  in  fact  did),  then  the 
plaintiffs  would  have  been  too  late ;  but  they  shelter  themselves  from  this  under 
the  conveyance  of  1765.  [19]  If  the  plaintiffs  make  use  of  the  deed  for  one  purpose, 
they  must  adopt  it  entirely,  for  we  are  not  asserting  a  right  under  the  deed  as 
against  them,  but  they  are  using  it  as  against  us.  Corbet  v.  Barker  being  admitted 
on  all  hands  to  be  wrong  in  some  respects,  its  authority  is  considerably  shaken. 

Lord  Chief  Baron.  This  is  a  bill  for  redemption  of  a  mortgage.  Husband 
and  wife  join  in  making  a  mortgage  in  fee.  A  fine  was  levied  to  the  uses  of  that 
deed.  This  was  in  1757.  Some  years  afterwards,  viz.  in  1765,  the  husband  and 
wife,  by  leiise  and  release,  conveyed  the  equity  of  redemption  to  the  mortgagee. 
The  wife's  interest  did  not  pass  for  want  of  a  fine.  The  mortgagee  got  into 
possession  between  sixty  and  seventy  years  ago.  The  rights  of  the  mortgagee  from 
this  time  were,  to  hold  the  possession  till  he  was  paid  his  mortgage-money,  and 
besides  to  hold  the  possession  during  the  life  of  the  husband,  who  was  tenant  by 
the  curtesy,  by  force  of  the  conveyance  of  the  equity  of  redemption  from  the  husband 
and  wife,  which  though  invalid  as  to  the  wife,  for  want  of  a  fine,  was  efiectual  to 
convey  the  marital  rights  of  the  husband. 

The  wife  died  many  years  ago,  before  the  year  1780,  and  then  the  husband 
died ;  and  full  nineteen  years  after  the  death  of  the  husband,  the  heir  of  the  wife, 
or  persons  claiming  under  him,  filed  this  bill  for.  a  redemption,  with  its  usual 
consequences.  The  defence  is  a  plea  of  the  statute  of  limitations.  I  have  felt  a 
strong  inclination  to  sustain  the  plea,  if  a  sufficient  ground  were  furnished  to  me 
on  which  to  rest  it.  It  is  important  to  the  public,  that  an  old  possession  should 
not  be  disturbed,  and  that  full  effect  should  be  given  to  the  statutes  which  have 
been  passed  for  the  purpose  of  protecting  such  possession,  and  quieting  men  in  their 
rights.  But,  on  [20]  the  other  hand,  unless  the  case  comes  properly  within  these 
statutes,  by  applying  them,  wc  take  away  without  warrant  the  rights  of  parties. 

If  this  were  a  mere  legal  question,  I  mean,  if  there  had  been  no  mortgage,  if  the 
defendant's  title  had  been  under  the  husband  as  tenant  by  the  curtesy  only,  nothing 
can  be  more  clear  than  that  the  heir  of  the  wife  might  have  entered  and  recovered  the 
land.  His  right  to  enter  would  not  have  accrued  till  the  death  of  the  husband,  tenant 
by  the  curtesy,  in  December,  1809  ;  and  therefore  he  would  have  been  in  sufficient  time 
in  November,  1829.  He  would  have  been  within  the  twenty  years  provided  by  the 
21  Jac.  1,  c.  16,  s.  1.  I  cannot  adopt  the  argument,  that  the  time  began  to  run 
during  the  life  of  the  wife,  or  immediately  after  her  death,  because  the  conveyance 
of  1765  purported  to  be  a  conveyance  in  fee.  Being  a  conveyance  by  lease  and 
release  of  an  equity,  I  must  view  these  deeds  as  having  no  other  operation  than  what 
they  legally  might,  that  is,  to  convey  the  life  estate  of  the  husband.  Therefore,  I 
conceive  the  time  of  limitation,  if  this  were  a  dry  legal  case,  could  run  only  from  the 
death  of  the  husband,  and  the  determination  of  the  interest  legally  conveyed. 

But,  besides  being  tenant  pur  autre  vie,  the  person  in  possession  was  also 
mortgagee.  In  other  words,  the  heir  of  the  wife  had  no  legal  estate  in  reversion,  he 
had  only  the  reversion  of  an  equity  of  redemption.  The  person  in  possession  was 
the  mortgagee,  and  the  equity  of  redemption  was  divided  into  a  life  interest, 
which  the  mortgagee  himself  had,  and  the  reversion,  which  the  heir  of  the  wife  had. 
It  is  said,  that  immediately  after  the  death  of  the  wife,  her  heir  might  have 
redeemed,  and  as  she  died  before  1780,  time  has  barred  his  right  to  redeem,  more 
than  twenty  years  having  elapsed  since  it  accrued,  and  therefore  that  the  plea  is 
good.  Cases  have  been  cited  to  [21]  prove  that  a  reversioner,  or  remainder-man, 
may  redeem  in  the  life  of  the  tenant  for  life.  In  all  the  cases  cited  to  shew 
this  as  against  the  tenant  for  life,  the  decrees  were  made  at  a  time  when, 
upon  the  redemption,  the  Court  compelled  the  tenant  for  life  to  pay,  for  the 
benefit  of  the  owner  of  the  fee,  one  third  of  the  mortgage-money.  This  has  long 
been  altered,  and  it  is  now  established,  that  the  tenant  for  life  is  bound  to  keep  down 
the  interest,  and  to  do  no  more.  The  remainder-man,  or  reversioner,  has  now'  no 
remedy  to  obtain  an  extinction  of  the  mortgage.  It  is  a  corollary  to  the  change  in 
the  rule  of  the  Court,  that  the  owner  of  the  fee  must  give  the  tenant  for  life  the 
option  of  redeeming.  Whether  the  suit  be  brought  by  the  mortgagee  to  foreclose,  or 
by  the  owner  of  the  fee  to  redeem,  the  tenant  for  life  must  always  have  first  an 
option  to  redeem.  Suppose  the  mortgage-money  carried  interest  at  five  per  cent., 
and  no  more  than  three  could  be  obtained  from  public  securities  and  the  general 
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transactions  of  the  country,  will  it  be  contended  that  the  reversioner  has  a  right,  as 
against  the  tenant  for  life,  who  is  desirous  to  take  the  same  measure,  to  call  for  an 
assignment  of  the  mortgage,  and  so  obtain  a  title  to  receive  five  per  cent,  from  the 
tenant  for  life.  If  the  tenant  for  life  has  actually  paid  off  the  mortgage,  can  the 
remainder-man  force,  by  means  of  this  Court,  the  tenant  for  life  of  the  estate  to 
assign  his  mortgage,  so  as  to  entitle  the  remainder-man  to  receive  five  per  cent,  when 
the  tenant  for  life  can  make  only  three  of  the  money  which  he  shall  receive. 

The  supposed  case  shews,  in  my  opinion,  clearly,  that  from  the  time  it  was  fixed 
that  a  tenant  for  life  was  bound  to  keep  down  the  interest,  and  that  only,  he  must 
always  have  the  right  of  pre-emption,  if  I  may  use  that  expression.  I  think,  there- 
fore, the  reversioner  was  not  entitled  forcibly  to  redeem  the  tenant  for  life.  And  if 
so,  the  foundation  of  the  argument  fails.  The  reversioner  could  [22]  not  redeem  the 
mortgage  till  the  death  of  the  husband,  and  time  has  not  barred  him.  I  think  the 
case  of  Corbet  v.  Barker,  in  this  Court,  reported  in  3  Anstruther,  is  exactly  in  point. 
I  would  not  overrule  it  without  a  clear  opinion  that  it  was  erroneous.  It  seems  to 
me,  that  the  weight  of  reasoning  is  with  it ;  though  this  is  a  very  hard  case  upon  the 
defendants,  as  they  have  had  a  possession  for  nearly  seventy  years,  founded  upon  a 
colourable  though  not  a  valid  title. 

Let  the  plea  be  overruled  without  prejudice  to  the  defendants  using  the  statute 
of  limitations  as  a  defence  in  their  answer. 

Fletcher  v.  Birch.  Feb.  1st,  1830. — Where,  on  a  bill  for  discovery,  an  injunction 
to  restrain  proceedings  at  law  is  granted  until  answer  and  further  order,  on  the 
usual  affidavit,  semble,  that  if  the  defendant  in  equity  will  undertake  to  admit, 
on  the  trial  of  the  action  at  law,  all  those  facts  upon  which  the  plaintiff  founds 
his  equity,  and  of  which  he  seeks  a  discovery,  the  Court  will  dissolve  the 
injunction  before  answer. 

Bill  for  a  discovery,  and  an  injunction  to  restrain  an  action  at  law  for  the  recovery 
of  the  proceeds  of  forty-four  bales  of  Bengal  piece  goods,  consigned  by  Messrs. 
Rustomjee,  Turner  &  Co.,  of  Calcutta,  agents  to  the  defendant,  who  resided  in  India, 
to  their  correspondents  and  factors,  J.  P.  Anstice  &  Co.,  of  London,  merchants ;  and 
the  bill  of  lading  and  invoice  of  which  goods  were  transferred  by  Anstice  &  Co.  to  the 
plMntiffs,  to  cover  advances  made  by  them  to  Anstice  &  Co. 

The  equity  made  by  the  bill  was,  that  Anstice  &  Co.  were  under  considerable 
advances  to  Rustomjee,  Turner,  &  Co.  in  respect  of  these  particular  goods,  and  of 
other  goods  consigned  before  answer  by  Rustomjee  &  Co.  to  Anstice  &  Co. :  that  the 
defendant  was  also  indebted  to  Rustomjee  &  Co.  for  advances  made  by  them  on  his 
account,  and  that,  according  to  the  course  of  trade,  it  was  customary  for  agents  at 
Calcutta,  on  receipt  of  goods  from  principals  at  a  distance  in  India,  to  make  advances 
to  their  principals  on  [23]  account  of  such  goods,  and  to  repay  themselves  out  of  the 
proceeds,  when  sold  in  Europe. 

The  defendant  demurred  to  the  bill,  for  want  of  equity ;  but  the  demurrer  was 
over-ruled. 

The  plaintiffs  moved  for  an  injunction,  on  an  affidavit  of  merits,  and  that  they 
could  not  safely  proceed  to  the  trial  of  the  action  without  an  answer  from  the  defen- 
dant, as  the  plaintiffs  had  not  any  evidence  or  means  of  proving,  in  England,  the 
amount  of  advances  made  to  the  defendant  by  Rustomjee  &  Co.,  on  the  said  goods, 
nor  the  authority  given  by  him  to  that  firm,  to  deal  with  and  dispose  of  such  goods. 

The  motion  was  opposed,  on  the  ground  that  the  affidavit  was  insufficient,  not 
being  positive,  but  merely  as  to  information  and  belief ;  and  not  stating  that  the 
plaintiffs  believed  that  the  answer  would  furnish  discovery  material  to  their  defence 
in  the  action.  The  Court,  however,  permitted  the  affidavit  to  be  amended  in  this 
respect,  and  granted  the  injunction  until  answer  and  further  order. 

'  A  motion  was  now  made  pursuant  to  notice,  on  the  part  of  the  defendant,  before 
answer,  to  dissolve  the  injunction,  on  an  undertaking  by  his  counsel,  to  admit,  at  the 
trial  of  the  action  at  law,  the  facts  upon  which  the  plaintiffs  grounded  the  equity  of 
their  case,  viz.  that  advances  were  made  by  Messrs.  Rustomjee,  Turner,  &  Co.,  to  the 
defendant,  exceeding  the  amount  of  the  proceeds  arising  from  the  sale  of  the  goods  in 
question ;  and  that  the  defendant  had  given  authority  to  Messrs.  Rustomjee,  Turner, 
&  Co.,  to  deal  with  and  dispose  of  such  goods. 
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Mr.  Wigrara,  for  the  defendaiit,  in  support  of  the  motion  to  dissolve  the  injunction. 

Mr.  Jervis  and  Mr.  Godfrey,  for  the  plaintiffs. 

The  Lokd  Chief  Baron  proposed  to  look  into  the  [24]  pleadings,  and  if  the 
admissions  offered  to  be  made  by  the  defendant  were  such  as  to  raise  the  question  of 
law,  he  expressed  his  intention  to  dissolve  the  injunction. 

Upon  this,  the  plaintiffs  submitted  to  have  the  injunction  dissolved,  on  the  defen- 
dant's undertaking  to  make  the  proposed  admissions  on  the  trial  at  law. 

Willis  v.  Farrer.    May  13th,  1830. 

The  issue  directed  in  this  case  (a)  was  again  tried,  when  the  Jury  returned  a 
verdict  in  favour  of  the  defendants,  the  occupiers. 

Mr.  J.  Williams,  on  the  part  of  the  plaintiff,  the  vicar,  now  moved  for  a  rule  to 
shew  cause,  why  a  new  trial  of  the  issue  should  not  be  granted. 

But  the  finding  being  in  accordance  with  the  opinion  of  the  Lord  Chief  Baron,  and 
no  dissatisfaction  at  the  verdict  being  expressed  by  the  learned  Judge  who  tried  the 
issue,  the  Court — 

Refused  the  rule. 

[25]  The  Reverend  Frederick  Masters,  Clerk  v.  Acton  Fletcher,  William 
Banks,  John  Prescott,  Samuel  Beycroft,  James  Ditchfield,  Sir  Richard 
Brooke,  Bart.,  Joseph  Saunders,  John  Balmer,  Peter  Hatton,  Thomas 
Banner,  and  the  Reverend  Robert  Fletcher,  Clerk,  and  the  Dean  and 
Chapter  of  Christ  Church,  Oxford.  Nov.  4th,  5th,  11th,  12th,  24th,  25th, 
Dec.  9th,  1829;  Nov.  3rd,  1830. — A  vicar,  unable  to  produce  an  endowment, 
has  to  support  his  claim  by  secondary  evidence,  and  if  that  secondary  evidence 
furnishes  a  ground  for  inferring  that  the  missing  endowment  contained  a  gift  to 
the  vicar  of  all  small  tithes,  there  are  authorities  for  decreeing  to  him  not  only 
the  tithes  which  have  actually  been  received  by  him,  but  all  other  tithes  of  that 
class,  either  neglected  or  of  modern  introduction.  The  cases  in  which  the 
inference  has  been  made,  have  been,  generally,  cases  in  which  the  vicar  has 
received  the  whole  small  tithes  actually  rendered,  and  in  which  it  did  not  appear 
that  any  other  person  had  received  any  tithes  of  that  class.  Such  a  usage  has 
been  supposed  to  warrant  the  presumption  that  the  endowment  bestowed  upon 
the  vicar  all  small  tithes,  in  general  words. — The  intention  of  the  Ecclesiastical 
Survey  was  to  ascertain  the  value  and  amount  of  the  living,  the  particular  sources 
from  whence  that  amount  came  being  but  a  secondary  object ;  and  the  expres- 
sions therefore  upon  the  latter  point  are  equivocal,  and  capable  of  receiving  any 
construction,  from  contemporaneous  and  collateral  documents  and  usage.  And, 
therefore,  where  the  Ecclesiastical  Survey,  after  enumerating  certain  tithes,  stated 
the  vicarage  to  be  worth  a  specified  sum  in  decimis  minutis  et  oblationibus ;  but 
collateral  documents  and  usage  shewed,  that  the  vicar  had  not  received  all  small 
tithes,  but  only  some  species  of  small  tithes,  and  the  other  small  tithes  had  been 
received  by  the  rector  and  his  lessee :  the  Court  held,  that  the  vicar  was  not 
entitled  to  all  the  small  tithes,  contrary  to  Cunliffe  v.  Taylor,  2  Price,  329. 

Bill  by  the  vicar  of  Runcorn,  in  the  county  of  Chester,  and,  as  such  vicar,  claim- 
ing to  be  entitled  to  all  small  tithes,  throughout  the  parish,  except  the  tithes  of  pigs 
and  geese,  in  some  districts  of  the  parish,  and  particularly  claiming  to  be  entitled  to 
the  tithes  of  hay,  milk,  calves,  lambs,  and  wool,  potatoes,  and  turnips,  and  agistment, 
within  the  parish,  and  to  all  tithes,  both  great  and  small,  within  the  township  of 
Weston,  in  the  said  parish. 

The  bill  stated,  that  the  parish  of  Runcorn  was  divided  into  several  districts  or 
townships,  and  amongst  others,  the  townships  or  districts  of  Weston,  Upper  Runcorn 
and  Lower  Runcorn,  Hatton,  Thelwall  Norton,  Halton,  Acton  Grange,  Aston,  and 
Daresbury.  That,  from  July,  1816,  the  defendants,  Fletcher  and  Banks,  had  occupied 
lands  within  the  township  of  Weston,  and  parish  of  Runcorn.  That  the  defendant, 
Prescott,  had  occupied  lands  in  the  [26]  townships  of  Upper  and  Lower  Runcorn. 
That  the  defendant,  Samuel   Beycroft,  had  occupied   lands  within  the  township  of 

(a)  See  3  Younge  &  Jervis,  264,  381. 
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Hattoii.  That  the  defendant,  James  Ditchfield,  had  occupied  lands  in  the  township  of 
Thelwall.  That  the  defendant,  Sir  Jtiichard  Brooke,  had  occupied  lands  within  the 
township  of  Norton.  That  the  defendant,  Joseph  Saunders,  had  occupied  lands  in  the 
township  of  Halton.  That  the  defendant,  John  Balmer,  had  occupied  lands  in  the 
township  of  Acton  Grange.  That  the  defendant,  Peter  Hatton,  had  occupied  lands 
in  the  township  of  Aston.  And  the  defendant,  Thomas  Banner,  had  occupied  lands 
in  the  township  of  Daresbury. 

The  bill  claimed  from  the  defendants,  Fletcher  and  Banks,  tithes  of  hay,  clover, 
and  other  grass  ;  calves,  milk,  lambs,  wool,  turnips,  and  agistment,  and  from  all  the 
other  defendants,  tithes  of  calves,  milk,  lambs,  wool,  agistment,  turnips,  and  potatoes. 
The  bill  suggested  a  pretence  on  the  part  of  the  defendants,  that  the  defendant,  the 
Kev.  Robert  Fletcher,  who  was  the  curate  of  the  chapel  of  Daresbury,  within  the 
parish,  was  entitled  to  the  tithes,  subtracted  from  the  plaintiff,  through  some  of  the 
townships ;  and  that,  with  respect  to  the  residue  of  such  tithes,  the  dean  and  chapter 
of  Christ  Church,  Oxford,  as  rector  of  the  parish,  or  the  defendant,  Sir  Richard  Brooke, 
as  their  lessee,  was  entitled  to  the  same.  The  bill,  among  other  charges,  contained 
a  charge,  that  it  appeared  by  the  leases  from  time  to  time  granted  by  the  dean  and 
chapter,  of  the  tithes  belonging  to  the  rectory,  that  the  several  species  of  tithes 
claimed  by  the  bill  did  not  belong  to  the  rectory,  and  that  the  dean  and  chapter  never 
had  received  or  been  entitled  to  receive,  as  rectors  of  the  parish,  any  other  tithes 
than  those  demised  to  Sir  Richard  Brooke,  and  that  it  had  been  lately  decided  in 
this  Court,  in  a  cause  intituled  Cunliffe  v.  Eea,  that  the  said  Sir  Richard  Brooke  was 
not  entitled,  under  the  said  lease,  to  the  tithes  of  potatoes. 

[27]  The  defendant.  Sir  Richard  Brooke,  by  his  answer,  admitted  the  plaintiff  to 
be  vicar,  but  stated  his  belief  that  no  endowment  was  to  be  found,  though  there  were 
terriers  and  other  documents  relating  to  the  rights  of  the  rector,  and  of  the  vicar,  and 
he  put  the  vicar  to  the  proof  of  his  right  to  the  tithes  claimed  by  the  bill.  He 
admitted  the  division  of  the  parish  into  townships,  and  his  occupation  of  lands  in  the 
township  of  Norton,  and  his  perception  of  titheable  matters.  That  the  tithes  of  pigs 
and  geese  throughout  the  whole  parish,  except  the  township  of  Weston,  were  received 
by  the  defendant  as  lessee  of  the  impropriate  rectory.  That  the  lands  in  his  occupa- 
tion in  the  township  of  Norton  were  part  of  the  lands  in  the  terriers  called  the 
demesnes  of  Sir  Richard  Brooke,  and  that  the  plaintiflF,  as  vicar  of  the  parish,  was  not 
entitled  to  the  tithes  of  wool  and  lamb  upon  the  said  demesne.  The  defendant 
then  set  up  a  modus  of  4d.  payable  at  Midsummer-day,  for  every  calf  fallen  within 
the  township  of  Norton,  within  the  year  preceding,  in  lieu  of  the  tithes  of  calves. 
That  the  impropriate  rectory  belonged  to  the  dean  and  chapter  of  Christ  Church, 
under  whom  the  defendant  was  lessee  of  the  same,  with  certain  exceptions ;  and  that, 
during  the  defendant's  minority,  a  suit  was  instituted  by  his  trustees  and  guardians, 
in  their  own  and  his  name,  in  this  Court,  against  the  then  vicar,  and  certain  occupiers, 
for  the  tithe  of  potatoes,  but  which  suit  was  dismissed  at  the  hearing,  it  having  been 
considered  by  the  Court,  as  the  defendant  believed,  that  the  defendant  had  not  made 
out  his  title  to  the  tithe  of  potatoes  within  the  parish,  by  reason  of  the  exception  in 
the  lease  of  the  rectory  ;  but  that  it  was,  for  some  time,  erroneously  considered  in 
the  parish,  that  the  Court  had  determined  in  the  said  cause  that  the  tithe  of  potatoes 
within  the  parish  belonged  to  the  vicar ;  and,  in  consequence  thereof,  the  defendant 
and  other  occupiers  of  lands  within  the  parish,  [28]  accounted  with  the  plaintiff  for 
the  tithe  of  potatoes  for  some  years. 

The  defendant  then  admitted  the  conversion  of  the  titheable  matters  to  his  own 
use,  and  disputed  the  right  of  the  plaintiff  to  the  tithes  of  any  titheable  matters,  had 
or  taken  by  the  defendant  on  his  lands,  except  the  tithes  of  calves,  upon  the  footing 
of  the  said  modus.  And  the  defendant  claimed,  as  lessee  of  the  rectory,  the  tithes 
of  all  titheable  matters  and  things,  great  and  small,  in  and  throughout  the  parish, 
except  the  tithes  belonging  to  the  rectory,  which  were  excepted  out  of  the  lease 
from  the  dean  and  chapter,  and  except  also  the  tithes  of  calves,  on  the  footing  of  such 
modus. 

The  defendants,  Fletcher  and  Banks,  the  only  occupiers  in  Weston,  did  not  appear 
at  the  hearing,  and  the  plaintiff  took  a  decree  nisi  against  them.  It  is  therefore 
unnecessary  to  state  the  nature  of  their  defence. 

The  defendants,  the  occupiers  in  the  several  other  townships,  put  in  answers  to 
nearly  the  same  effect  as  the  answer  of  Sir  Richard  Brooke,  so  far  as  respected  the 
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title  of  the  vicar  to  the  tithes  claimed  by  the  bill.  They  also  set  up  the  following 
moduses  as  payable  by  the  occupiers  of  lands  within  the  said  several  townships  on 
Midsummer-day,  viz.  4d.  for  every  calf  fallen  upon  the  lands  of  such  occupiers 
respectively,  within  the  year  preceding,  in  lieu  of  the  tithes  of  calves  ;  Id.  for  every 
fleece  of  wool  had  and  shorn  upon  the  lands  of  such  occupiers  respectively,  within  the 
year  preceding,  in  lieu  of  the  tithes  of  wool,  and  3d.  for  every  lamb  yeaned  upon  the 
lands  of  such  occupiers  respectively,  in  lieu  of  the  tithes  of  such  lambs.  The  defen- 
dants also  stated,  that  within  the  parish  of  Runcorn,  there  was  a  chapelry,  called 
Daresbury  Chapelry,  the  boundaries  of  which  were  well  known,  and  within  which  the 
township  of  Acton  Grange  lay,  and  that  the  vicar  was  not  entitled  to  any  tithes  or 
payments  for  tithes  within  the  [29]  chapelry  ;  but  that  such  tithes,  and  payments  fbr 
tithes,  as  did  not  belong  to  the  impropriate  rectory,  and  were  of  the  nature  of  vicarial 
tithes  within  the  said  chapelry,  belonged  to  the  curate  of  the  chapelry.  And  they 
believed  that  there  was  payable  to  the  curate  of  the  chapelry  of  Daresbury,  for  the 
time  being,  by  the  occupiers  of  lands  within  the  township  of  Acton  Grange,  on 
Midsummer-day,  a  modus  of  6d.  for  every  milch  cow  having  a  calf  within  the  year 
preceding,  called  a  calving  cow  ;  and  .3d.  for  every  milch  cow,  not  having  a  calf  within 
the  year  preceding,  called  a  barren  cow,  fed  and  depastured  upon  the  lands  of  such 
occupiers,  in  lieu  of  the  tithes  of  the  milk  of  such  cows.  The  defendants  then  stated 
their  having  accounted  with  the  plaintiff  up  to  a  given  period,  for  the  moduses  which 
they  admitted  to  be  payable  to  the  plaintiff,  and  they  insisted  upon  such  payments,  as 
subsisting  compositions,  in  case  the  same  were  not  good  as  moduses. 

These  defendants  gave  nearly  the  same  account  respecting  the  suit  of  Cunliffe  v. 
Taylor,  as  that  contained  in  the  answer  of  Sir  Richard  Brooke.  And  they  disputed 
the  title  of  the  plaintiff  to  the  tithes  of  any  titheable  matters,  except  those  for  which 
they  admitted  such  moduses  to  be  payable  as  aforesaid,  and  for  which,  according  to 
such  moduses,  they  were  willing  to  settle  with  the  plaintiff. 

The  defendant  Fletcher,  the  curate  of  Daresbury,  by  his  answer,  disclaimed  all 
right  and  title  to  the  tithes  demanded  by  the  bill.  The  defendants,  the  dean  and 
chapter  of  Christ  Church,  put  in  an  answer,  in  support  of  the  answer  of  their  lessee, 
the  defendant,  Sir  Richard  Brooke. 

Both  sides  entered  into  evidence. 

In  support  of  his  case,  the  plaintiff  gave  in  evidence  the  Valor  Ecclesiasticus, 
26  Hen.  8,  containing  the  following  [30]  entry: — "Diocese  Cestr.  Decanatus  de 
Frodsham,  Rancorne  Vicar  :  Thomas  Fletche  Vicarius  ibm. 

"  Valet  in  terris  glebatis 
In  decis.  granorum  et  feni. 

Agn.  et  Ian.  .... 

In  decimis  minutis  et  oblaccoz. 

Summa  valor. 

X™*-  inde  .  .  xx 

He  also  read  in  evidence  the  depositions  in  the  cause  of  Cunliffe  v.  Taylor.  These 
depositions  were  objected  to  on  the  part  of  the  defendants,  as  being  res  inter  alios  acta, 
given  in  a  suit  to  which  these  defendants  were  not  parties,  and  with  a  different  object 
in  view.  They  were,  however,  received  de  bene  esse,  and  were  ultimately  treated  by 
the  Chief  Baron  as  good  evidence  in  this  cause. (a)  A  great  deal  of  parol  evidence 
was  also  given  by  the  plaintiff. 

The  defendants,  the  dean  and  chapter,  gave  in  evidence  various  leases  from  the 
Crown,  commencing  so  early  as  the  year  1538.  Minister's  accounts  from  the  27th  to 
the  38th  of  king  Hen.  8  :  a  decree  of  the  Court  of  Augmentations ;  several  antient 
rentals  and  auditor's  accounts;  and  two  terriers,  one  dated  1698,  and  the  other  1778. 

The  defendants.  Sir  Richard  Brooke  and  the  other  occupiers,  in  addition  to  the 
evidence  produced  on  the  part  of  the  dean  and  chapter,  gave  in  evidence  an  abstract  of 
an  account  book  of  the  date  1  Edw.  6,  found  in  the  Augmentation  Office ;  an  appoint- 

(a)  See  the  Lord  Chief  Baron's  judgment,  infra. 
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ment  of  the  curate  of  Daresbury  in  1703  ;  and  the  parol  testimony  in  Cunliffe  v.  Taylor, 
and  the  present  cause,  (i) 

[31]  Mr.  Simpkinson  and  Mr.  Temple,  for  the  plaintiff. 

Mr.  Boteler  and  Mr.  Spence,  for  the  defendants,  Sir  Richard  Brooke  and  some  of 
the  occupiers. 

Mr.  W.  Lowndes,  for  the  defendants,  the  other  occupiers,  except  Fletcher  and 
Banks,  who  did  not  appear. 

Mr.  Barber  and  Mr.  Swann,  for  the  defendants,  the  dean  and  chapter. 

For  the  plaintiff,  it  was  argued,  that  the  case  came  within  the  principle  of  those 
cases  in  which,  though  no  endowment  could  be  found,  yet  a  document  could  be  pro- 
duced, recognizing  the  vicar's  right  to  all  small  tithes.  That  the  words  decimis  minutis 
et  oblationibus,  in  the  Ecclesiastical  Survey,  shewed  the  vicar  to  have  been  then  entitled 
to  all  small  tithes ;  that  the  decisions  of  the  Court  in  two  former  cases  shewed  that 
these  words  included  all  small  tithes ;  that,  in  the  case  of  Kennkott  v.  Watson  (2  Price, 
250 ;  2  E.  &  Y.  690),  Chief  Baron  Gibbs  treated  them  as  equivalent  to  an  admission, 
that  the  vicar  was  entitled  to  all  small  tithes.  And  Chief  Baron  Thompson,  in  the 
case  of  Cunliffe  v.  Taylw  (2  Price,  329 ;  2  E.  i%  Y.  743),  expressly  rested  his  decision 
on  those  words,  and  he  relied  on  them  as  giving  tithe  to  the  vicar ;  that,  in  the  leases 
granted  of  the  rectorial  tithes,  there  was  an  exception  of  the  Lenten  Eoll,  by  which 
must  be  intended,  tithes  belonging  to  the  vicar.  The  cases  cited  for  the  vicar  were  : 
Cartmight  v.  Bailey  (3  E.  &  Y.  221 ;  Gwill.  938),  Jeremy  v.  Sirangeways  (3  E.  &  Y.  1 282  ; 
Gwill.  1 173),  Garnoiis  v.  Barnard  (1  Anstr.  296  ;  7  Bro.  P.  C.  105  ;  2  E.  &  Y.  380),  and 
miles  v.  Farrer  (2  Y.  &  J.  217). 

[32]  For  the  defendants,  it  was  contended,  that  the  value  assigned  to  the  minutis 
decimis  et  oblationibus,  in  the  Ecclesiastical  Survey,  as  compared  with  the  value  given 
to  the  living  by  the  Minister's  accounts,  and  other  documents,  shewed  that  those  words 
could  not  possibly  have  included  all  small  tithes ;  that  the  evidence  of  usage  proved 
that  the  vicar's  title  was  limited  to  the  tithes  admitted  to  be  payable  to  him,  either 
qua  tithes  or  sub  modo ;  that  it  was  not  decided  by  Cunliffe  v.  Taylor,  that  the  vicar 
was  entitled  to  all  small  tithes,  but  only  that  the  lessee  of  the  rector  did  not  establish 
his  title  to  the  tithe  of  potatoes,  under  the  lease  of  the  rectory ;  that  the  exception  of 
the  Lenten  Roll,  in  the  leases  of  the  rectory,  had  reference  not  to  tithes,  but  to  oblations, 
or  Easter  offerings,  the  plaintiff's  title  to  which  was  not  disputed. 

Lord  Chief  Baron.  This  is  a  vicar's  bill.  There  is  no  endowment.  The  case 
must,  therefore,  be  decided  on  the  secondary  evidence.  The  circumstances  of  the 
parish  render  the  evidence  extremely  complicated.  It  will  be  necessary  to  specify  the 
particular  tithes  claimed  by  the  bill,  and  to  inquire  into  the  effect  of  the  evidence 
produced  on  both  sides  as  to  each  particular  head  of  the  claim. 

Before  proceeding  in  this  course,  it  is  necessary  to  mention  that  the  parish  com- 
prises no  less  than  twenty-three  different  townships.  The  usages  in  some  of  these  are 
sufficiently  different  from  others  of  them,  to  prevent  the  evidence  respecting  one,  to 
be  more  than  prima  facie  evidence  respecting  the  others.  Of  these  twenty-three 
townships,  eleven  appear  to  be  comprised  within  a  chapelry,  called  the  Chapelry  of 
Daresbury,  of  which  the  cure  is  served,  not  by  the  vicar,  but  by  a  separate  minister, 
called  the  Chaplain  of  Daresbury. 

The  dean  and  chapter  of  Christ  Church  are  the  rectors,  and  are  made  defendants 
only  to  give  them  the  opportunity  of  discussing  the  claim  of  the  rector. 

The  Reverend  Robert  Fletcher  was  made  a  defendant,  [33]  as  curate  of  Daresbury, 
in  order  to  give  him  the  opportunity  of  discussing  the  title  of  the  curate  to  the  tithes 
claimed  by  the  bill. 

All  the  other  defendants  are  occupiers,  but  Sir  Richard  Brooke  unites  in  himself 
the  double  character  of  occupier  and  lessee  of  the  rectory. 

(b)  The  reporter  has  been  favored  with  the  documentary  and  parol  evidence  in  this 
cause,  but  he  trusts  he  shall  be  readily  excused  for  not  giving  it  in  detail,  when  he 
states  that  the  reading  of  it  alone  occupied  several  days,  and  it  would  necessarily  cover 
many  pages.  The  extreme  length  of  the  evidence  forbidding  his  stating  it  in  detail, 
he  has  felt  that  it  would  be  the  height  of  presumption  to  attempt  to  give  the  effect, 
or  a  summary  of  the  evidence,  when  it  is  so  fully  summed  up  and  commented  on  in 
the  long  and  elaborate  judgment  of  the  Lord  Chief  Baron.  He  has,  therefore,  contented 
himself  with  stating  shortly  the  nature  of  the  evidence  produced. 
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I  have  said,  that  there  are  twenty-three  townships  in  the  parish,  ten  only  are 
mentioned  in  the  bill,  viz.  the  townships  of  Weston,  Upper  Runcorn,  Lower  Runcorn, 
Hatton,  Thelwall,  Norton,  Halton,  Acton  Grange,  Aston,  and  the  township  of  Dares- 
bury,  bearing  the  same  name  with  the  chapelry  at  large,  which,  however,  comprises 
many  other  townships,  and  particularly  some  I  have  mentioned,  namely,  Halton,  Hatton 
and  Acton  Grange,  to  which  is  to  be  added,  of  course,  the  township  of  Daresbury. 

The  claims  against  the  several  defendants  are  thus  distributed  :  the  two  first 
defendants,  Acton  Fletcher  and  Banks,  are  occupiers  in  the  township  of  Weston  and 
township  of  Runcorn,  neither  of  which  appear  to  be  within  the  chapelry.  They  are 
charged  with  having  subtracted  the  tithes,  of  hay,  clover,  and  other  grass — cows,  in 
respect  of  the  calves  and  milk — sheep,  in  respect  of  lamb  and  wool — turnips,  and 
agistment.  The  other  defendants  occupy  thus :  Prescott  occupies  in  the  two  town- 
ships of  Higher  and  Lower  Runcorn  ;  Byecroft  occupies  in  the  township  of  Hatton, 
and  Ditchfield,  in  the  township  of  Thelwall ;  Sir  Richaid  Brooke,  besides  being,  as 
I  have  stated,  lessee  of  the  rectory,  occupies  in  the  township  of  Norton  ;  Saunders 
occupies  in  Halton ;  Balmer  occupies  in  Acton  Grange ;  Peter  Hatton  occupies  in 
Aston  ;  and  Thomas  Banner  occupies  in  the  township  of  Daresbury. 

The  charge,  as  to  subtraction  of  tithes,  is  the  same  against  all  these  defendants, 
and  is  as  follows  : — calves  and  milk,  lamb  and  wool,  agistment,  turnips,  and  potatoes, 
confined  to  the  year  1819.  As  to  the  other  articles,  it  includes  1816,  1817,  1818,  as 
well  as  1819. 

[34]  These,  with  Acton  Fletcher  and  Banks,  are  the  whole  of  the  occupiers,  defen- 
dants. It  is  necessary  to  take  up  their  cases  in  succession ;  but  the  discussion 
respecting  some  of  the  first  will  very  much  shorten  it,  as  to  those  that  remain. 

The  general  effect  of  the  pleadings  is,  that  the  defendants,  availing  themselves  of 
the  plaintiff's  situation  as  vicar,  put  him  to  prove  his  title  to  every  species  of  tithe : 
and  then,  presuming  that  he  may  be  successful  in  establishing  his  title  to  some  tithes, 
they,  in  various  instances,  plead  moduses  as  an  answer  to  the  demand  of  tithes  in 
kind.     It  will  be  necessary  hereafter  to  specify  those  defences  particularly. 

Acton  Fletcher  and  Banks  (a)  are  the  two  first  defendants  upon  the  record.  They 
occupy  in  Weston  and  Runcorn.  By  their  answers  they  aver,  that  the  township  of 
Weston  is  differently  situated  from  any  other  township  in  the  parish.  And  so  I  think 
it  manifestly  appears.  The  whole  mass  of  the  evidence,  which  touches  Weston,  has 
a  tendency  to  prove  that  all  the  tithes  of  every  description  in  that  township,  great 
and  small,  belong  to  the  vicar. 

The  only  two  terriers  produced,  one  of  1696,  and  the  other  of  1778,  give  an 
enumeration  of  tithes  to  which  the  vicar  is  entitled  in  Weston,  so  large  and  general, 
as  to  afford  a  satisfactory  presumption,  that  his  endowment  provided  for  him  all  the 
tithes  of  that  district  of  whatever  description.  I  am  of  opinion  that  this  is  too  clear 
to  admit  of  doubt.     It  is  not  so  clear,  that  he  is  entitled  to  all  the  tithes  in  kind. 

These  defendants,  Acton  Fletcher  and  Banks,  set  up  the  following  moduses  as 
payable  by  the  occupiers  in  Weston  : — 2s.  an  acre  for  the  hay  of  upland ;  4s.  an  acre 
for  the  hay  and  the  agistment  of  Salt  Marsh  Meadow ;  3d.  for  [35]  every  calf ;  Id. 
for  every  cow,  for  the  tithe  of  milk  ,  3d.  for  every  lamb ;  Id.  for  every  fleece.  All 
payable  at  Easter. 

I  may  say  at  once,  that,  as  to  this  defence  against  the  payment  of  tithes  in  kind, 
in  Weston,  of  hay  and  agistment,  I  think  there  is  no  evidence  in  support  of  it,  that 
merits  serious  attention.  One  witness  only,  William  Johnson,  who  was  collector  for 
a  former  vicar,  says,  that  he  received  these  sums,  for  a  few  years,  that  is,  in  1 803  and 
1804.  But  even  he  does  not  take  upon  himself  to  say,  that  these  were  moduses, 
or  received  as  such.  He  expressly  negatives  that  inference.  I  think  it  therefore 
clear,  that  the  plaintiff  is  entitled  to  an  account  of  tithe  hay  and  grass  in  kind,  for 
Weston,  and  also  for  turnips  and  agistment.  I  defer,  for  the  present,  the  question  on 
the  other  moduses  set  up  for  Weston,  because  they  are  connected  with  the  moduses 
set  up  for  other  townships. 

The  plaintiff  being  vicar,  and  a  vicar  without  any  endowment  to  produce,  has 
thrown  upon  him  the  task  of  supporting  his  claim  by  secondary  evidence.     If  that 

(a)  In  pronouncing  judgment,  the  Chief  Baron  had  overlooked  the  fact,  that 
Fletcher  and  Banks  did  not  appear  at  the  hearing,  and  that  a  decree  nisi  was  taken 
against  them.     This  was  remarked  to  his  Lordship,  in  the  course  of  his  judgment. 
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secondary  evidence  furnished  a  sufficient  ground  for  inferring  that  the  endowment 
had  contained  a  gift  to  the  vicar  of  all  small  tithes,  there  are  authorities  which  would 
authorize  the  Court  to  decree  to  him,  not  only  the  tithes  which  he  should  actually 
have  received,  but  all  other  tithes  of  that  class,  either  of  new  introduction,  or  which, 
though  produced,  had  been  neglected.  The  cases  in  which  this  inference  has  been 
made,  have  been  generally  cases  in  which  the  vicar  had  received  the  whole  small 
tithes  actually  rendered ;  cases  in  which  it  did  not  appear  that  any  other  person  had 
recived  any  tithes  of  that  class.  Such  a  usage  has  been  supposed  to  warrant  the 
presumption  that  the  endowment  bestowed  upon  the  vicar  all  small  tithes,  in  general 
words,  and  these  words  unquestionably  would  have  conferred  a  title  to  all  tithes  of 
that  description,  whether  neglected  or  of  new  introduction. 

[36]  In  the  last  case  from  this  parish,  that  of  Cunliffe  v.  Taylor,  where  the  debate 
was  about  the  tithe  of  potatoes,  and  the  lessee  of  the  rectory  was  the  plaintiff;  the 
Court  seems  to  have  had  a  strong  impression  that  the  vicar  had  shewn  a  title  to  all 
small  tithes  :  this  appears  both  from  the  printed  account  of  Chief  Baron  Thompson's 
judgment,  and  also  from  the  short-hand  writer's  notes,  with  which  I  have  been 
furnished. 

He  states,  according  to  Mr.  Price  (2  Price,  335),  "  that  the  Ecclesiastical  Survey 
shews  the  endowment  to  have  been  general,  from  the  words  decimis  minutis  et 
oblationes."  And  he  adds,  that  the  documents  are  of  great  authority  to  shew  of 
what  the  vicarage  consisted  when  they  were  taken.  The  Court,  however,  did  not 
decide  the  case  upon  that  point,  but  on  the  ground,  that  the  lease  granted  by  the 
college  to  the  plaintiff  did  not  convey  to  him  a  title  to  the  tithe  in  question. 

I  am  forced,  therefore,  to  take  the  question  into  my  consideration,  and  to  examine, 
whether,  upon  any  principle  that  has  been  established,  the  plaintiff  has  shewn  himself 
to  be  entitled  to  the  small  tithes  of  the  whole  or  any  part  of  the  parish.  For  the 
purpose  of  this  inquiry,  it  must  be  borne  in  mind  that  the  parish  is  divided  into 
twenty-three  townships,  and  that  one  of  them  (the  township  of  Weston)  is  in  circum- 
stances peculiar  to  itself.  Every  document  that  touches  the  question,  and  the  whole 
of  the  parol  evidence  on  both  sides,  and  in  both  causes,  as  well  the  old  cause  of 
Cunliffe  v.  Taylor  as  the  present  cause,  concur  in  allotting  to  the  vicar  the  whole  tithes 
of  that  town.ship.  No  other  person  ever  received  any,  except  in  an  abortive  attempt 
made  many  years  ago  by  the  lessee  upon  the  tithe  of  potatoes,  a  claim  which  was 
immediately  abandoned. 

The  remaining  twenty-two  townships  are  divided  nearly  [37]  into  two  portions, 
eleven  are  within  the  chapelry  of  Daresbury,  and  the  remaining  eleven  seem  to  have 
been  within  the  cure  of  the  vicar.  We  have  no  distinct  evidence  whence  this 
division  arose.  It  seems  probable  that,  at  the  time  of  the  endowment  (if  it  were 
very  ancient),  the  monastery  by  one  of  their  body,  continued  to  perform  the  services 
of  religion  for  these  townships,  and,  in  consequence,  reserved  to  themselves  some 
tithes,  perhaps  all,  which  arose  there.  We  must  guess,  as  well  as  we  can,  what  was 
done  from  the  evidence  now  produced,  and  which  I  regret  to  say,  does  not  afford 
any  clear  and  steady  light. 

It  is  sufficient  for  my  present  purpose  to  remark,  that  the  townships  within  the 
chapelry,  and  those  which  are  not  within  the  chapelry,  are,  in  circumstances,  extremely 
different,  and,  in  order  to  get  to  an  accurate  conclusion,  must  be  separately  examined. 

I  propose,  first,  to  examine  the  question  as  to  those  which  are  not  within  the 
chapelry.  The  townships  not  within  the  chapelry  comprised  in  this  suit' are,  Weston, 
Upper  and  Lower  Runcorn,  and  Norton  ;  and  what  I  am  to  consider  is,  whether  the 
evidence  will  warrant  the  conclusion,  that  the  endowment  contained  a  grant  to  the 
vicar  of  the  small  tithes  within  these  townships  not  parcel  of  the  chapelry.  The  first 
document,  the  Ecclesiastical  Survey,  returns  the  vicarage  of  Runcorn  thus  : — 

In  glelDe  lands,  11.  13s.  4d. ;  in  tithes  of  grain  and  hay,  31.  6s.  8d. ;  lamb  and  wool, 
31.  17s.  Id. ;  in  small  tithes  and  oblations,  11.  7s.  This  document  has  been  viewed  by 
an  authority  for  which  I  have  the  highest  respect  (Chief  Baron  Thompson,  in  deliver- 
ing the  judgment  of  the  Court  in  Cunliffe  v.  Taylor),  as  of  great  importance,  and  having 
a  powerful  effect  in  establishing  the  vicar's  title  to  all  small  tithes  throughout  the 
parish.  I  am  forced  to  say,  that  I  cannot  go  that  length  with  him.  The  intention 
of  the  Ecclesiastical  Survey  was,  to  ascertain  the  value  or  amount.  The  particular 
sources,  from  whence  that  amount  came,  was  [38]  but  a  secondary  object.  We  have, 
in  this  very  document,  as  clear  evidence  as  the  subject  is  capable  of,  how  loosely  that 
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secondary  object  was  attended  to.  The  Survey  states  that  the  vicarage  "valet  in 
decimis  granorum  et  feni,"  31.  6s.  8d.,  exactly  the  same  phrase  as  is  used  and  applied 
to  small  tithes,  which  is  valet  in  decimis  minutis  et  oblationibus,  11.  7s.  Now,  if 
decimis  minutis  meant  all  the  small  tithes  of  the  parish,  the  words  "decimis  granorum 
et  feni "  should  also  have  meant  the  grain  and  hay  of  the  whole  parish.  But  it  is 
clear,  from  all  the  rest  of  the  evidence,  oral  and  documentary,  and  it  is  admitted  that 
the  vicar  had  no  tithes  of  grain  and  hay,  except  in  the  township  of  Weston,  that  is, 
in  a  twenty-third  part  of  the  parish  only. 

My  opinion  is,  that  the  expressions  of  the  Ecclesiastical  Survey,  are,  upon  this 
point,  entirely  equivocal,  that  they  indicate  only  the  amount,  the  general  sources  from 
whence  that  amount  arose,  and  nothing  beyond.  They  are  capable  of  receiving  the 
one  construction  or  the  other,  from  collateral  documents  and  usage.  The  expressions 
rested  upon  shew  that  the  vicar  was  entitled  to  some  small  tithes,  but  go  no  further. 
The  Ecclesiastical  Survey  must  receive  its  construction  from  other  documents  or 
usage. 

The  next  documentary  evidence  to  which  it  is  necessary  to  advert,  is  the  Minister's 
accounts.  They  seem  to  me  to  furnish  only  one  important  observation,  and  that  is 
furnished  by  all  of  them  equally,  except  the  first.  They  are  produced  from  the  27th 
and  28th  of  Henry  the  8th,  to  the  37th  and  38th  of  the  same  king.  In  those  accounts, 
there  is  always  an  article  of  discharge,  amounting  to  41.  6s.  8d.  which  is  respited  to 
the  accountant,  and  the  vicar  is  placed  insuper  that  sum,  as  claimed  and  retained  by 
him.  The  tithes  said  to  be  claimed  by  the  vicar  are  not  precisely  the  same  in  the 
whole  of  these  accounts,  but,  in  my  opinion,  the  variations  are  accidental.  In  the 
second,  third,  fourth,  fifth,  and  sixth,  the  emoluments  are  stated  to  be  [39]  oblations, 
30s. ;  lamb  and  calves,  46s.  8d. ;  flax  and  hemp,  10s. ;  in  all,  41.  6s.  8d.  In  the 
seventh,  which  is  in  the  34th  and  35th  of  the  king,  and  in  the  three  following,  the 
eighth,  ninth,  and  tenth,  flax  is  omitted,  and  wool  substituted  for  it,  and  then  the 
.claim  and  allowance  stand  thus:  for  oblations,  30s.  ;  for  lamb  and  calves,  46s.  8d. ; 
for  wool  and  hemp,  10s.  The  amount,  as  before,  41.  6s.  8d.  In  the  last  of  these 
accounts,  that  of  the  37th  and  38th  Henry  8th,  all  these  arrears  are  stated ;  and  it 
is  further  stated,  that  the  vicar  had  applied  to  the  council,  and  had  been,  by  them, 
referred  to  the  Court  of  Augmentations,  who,  upon  examination,  found  that  these 
tithes  appertained  to  the  vicarage ;  and  upon  this,  the  vicar  and  the  accountant  are 
discharged  of  the  whole  arrears,  calculated  at  the  rate  of  41.  68.  8d.  per  annum. 
Immediately  afterwards,  the  grant  was  made  to  Christ  Church;  it  is  dated  the  11th 
December,  in  the  38th  year  of  that  reign. 

I  think  these  documents  prove  most  satisfactorily,  that  the  vicar  was  entitled  to 
certain  small  tithes  in  the  parish,  and,  in  particular,  they  are  powerful  evidence  to 
shew  that  he  was  entitled  to  the  tithes  of  lamb,  wool,  calves,  flax,  and  hemp,  and  to 
certain  oblations.  Other  evidence  in  the  cause  renders  it  more  doubtful  over  what 
districts  or  townships  this  right  extended.  The  omission  of  flax  in  the  four  last 
accounts,  and  of  wool  in  the  six  first,  only  shews  the  inaccuracy  which  occasionally 
crept  into  these  documents.  I  did  not  mention  the  first  of  these  accounts,  that  of  the 
27th  and  28th  of  the  king.  There  have  been  placed  in  my  hands,  three  papers, 
purporting  to  be  extracts  or  representations  of  this  first  account.  Two  of  them  in 
Latin,  which  do  not  mention  any  deduction,  the  other,  in  English,  has  the  following 
entry  -.—"Deduct  21.  6s.  8d.  for  the  tithes  of  lamb,  wool,  and  calves,  and  10s.  for  flax 
and  hemp,  and  U.  10s.  for  oblations."  If  this  be  accurate,  it  confirms  strongly  the 
view  I  take  of  the  other  accounts.  It  [40]  mentions  both  wool  and  flax.  I  am 
satisfied  that  these  entries  should  be  extended  to  both,  because  that  construction 
agrees  with  much  of  the  other  evidence,  and  therefore  I  ought  to  consider  the 
omissions  as  mere  accidental  errors.  I  think  then,  that  these  entries  afford  strong 
evidence  that  the  vicar  was  entitled  to  lamb  and  wool  and  calves,  flax  and  hemp,  and 
whatever  may  be  covered  by  the  word  "oblations."  As  the  Ecclesijistical  Survey, 
and  these  accounts,  do  not  limit  the  title  of  the  vicar  to  any  particular  district,  I 
think  I  must  consider  it  as  pervading  the  whole  parish,  till  the  contrary  be  shewn. 

The  next  head  of  evidence  to  which  I  shall  advert,  is  the  leases.  Of  these  there 
are  many — one  from  the  priory,  before  the  dissolution ;  one  from  the  king,  immedi- 
ately afterwards ;  and  the  others  from  Christ  Church,  after  the  grant  to  that  college. 

As  the  vicarage  existed  long  before  the  earliest  of  these  instruments,  neither  the 
priory,  nor  the  king,  nor  the  college,  could  demise  more  than  remained  annexed  to  the 
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rectory,  whatever  terms  they  used.  It  was  a  common  form  to  demise  the  rectory 
generally,  leaving  the  instruments  to  be  construed  by  the  usage ;  but  sometimes,  as  a 
precaution,  they  inserted  an  exception  of  what  they  could  not  demise,  and  occasionally, 
among  these  exceptions,  are  found,  what  they  conceived  to  belong  to  the  vicar.  These 
exceptions  are  unquestionably  strong  evidence  for  the  vicar,  and  against  the  rector 
whenever  they  contain  any  specific  description. 

The  first  lease  to  be  mentioned  is,  the  lease  of  Henry  8th,  to  one  Wallis,  in  the 
29th  year  of  his  reign,  and  the  year,  1538.  By  this,  he  demised,  for  twenty-one 
years,  in  the  most  general  terms  ;  but,  among  other  exceptions,  he  excepted  the  tithe 
of  wool,  lamb,  flax  and  hemp,  which  are  represented  in  the  deed  as  belonging  to  the 
vicar.  There  then  follow  several  other  leases,  viz.,  one  in  1550,  another  in  1565, 
another  in  1594,  and  in  36th  of  Elizabeth.  [41]  In  this  the  vicar  is  mentioned, 
but,  probably,  by  mistake.  One  of  the  articles  demised  is,  "  all  the  Easter  book  and 
Lent  roll,  except  such  parts  thereof  as  belong  to  the  vicar." 

What  is  meant  by  the  Easter  book,  and  Lent  roll,  does  not  any  where  distinctly 
appear,  and  can  only  be  conjectured  ;  but,  in  all  the  rest  of  the  evidence,  the  Easter 
book  or  Lent  roll,  whatever  it  may  mean,  is  confined  to  the  chapelry  of  Daresbury, 
though  the  parol  testimony  shews  that  some  small  tithes  were  occasionally  collected 
by  the  vicar  from  certain  townships  comprised  in  the  chapelry.  Perhaps  this  circum- 
stiince  may  account  for  the  phrase  in  the  demise.  The  phrase  specifies  nothing,  and, 
therefore,  is  immaterial.  I  have  mentioned  it  chiefly  to  shew  that  it  did  not  escape 
my  attention. 

The  next  lease  is  more  important.  It  is  made  by  the  college  to  the  Brooke  family, 
and  is  dated  in  the  year  1612,  the  9th  of  James  the  First.  It  grants  to  Thomas 
Brooke  and  Sir  Kichard  Brooke  the  rectory  of  Runcorn,  with  the  appurtenances,  for 
three  lives,  with  various  exceptions,  and,  among  them,  one  concerning  the  vicar.  It 
is  thus  expressed  :  "  All  the  tithes  of  wool  and  lamb  ;  of  flax  and  hemp ;  the  oblations 
of  Easter ;  all  tithes  of  calves,  within  the  whole  parish  and  titheable  places  of  Runcorn ; 
all  the  tithes  of  Weston,  predial  as  well  as  personal,  and  all  manner  of  other  tithes 
which  the  now  vicar,  or  any  other  vicar,  in  right  of  the  vicarage,  have  peaceably 
received  by  ancient  composition,  or  laudable  custom  or  prescription  within  the  parish 
of  Runcorn."  This  is  a  distinct  acknowledgment  by  the  college,  as  to  all  tithes  of 
Weston,  and  also  as  to  wool,  lamb,  flax,  and  hemp,  Easter  offerings  and  calves,  and 
leaves  an  opening  to  evidence  as  to  any  other  tithes,  by  the  general  words  which 
are  used. 

Tbe  next  lease  which  I  shall  mention,  is  one  dated  36  Geo.  the  Third,  1796,  to 
Thomas  Brooke  and  Sir  Foster  Cunliffe.  This  was  the  lease  in  operation  at  the  time 
the  cause  of  Cunliffe  v.  Taylor  was  before  this  Court,  and  [42]  which  Chief  Baron 
Thompson  examined,  and  made,  in  some  respects,  the  foundation  of  his  opinion.  This, 
like  the  other,  is  a  demise  of  the  rectory  in  general  terms,  with  various  exceptions, 
and,  among  them,  the  tithes  of  wool,  lamb,  flax,  and  hemp,  and  all  the  off'ering  money 
at  Easter,  and  all  tithe  calves  in  the  titheable  places  of  Runcorn,  or  any  part  thereof ; 
and  then  follows  an  exception  of  all  tithes,  predial  and  personal,  in  Weston,  and  all 
other  tithes  belonging  to  the  vicar,  in  right  of  the  vicarage  or  church,  in  the  same 
words  as  the  last.  I  have  the  same  observation  to  make  on  this  as  on  the  last,  that 
is,  that  it  contains  a  clear  acknowledgment  of  the  vicar's  right  to  all  tithes  in  Weston, 
and  to  the  tithes  of  wool,  lamb,  flax,  and  hemp,  and  calves,  and  all  other  tithes  which 
had  been  received  by  the  vicar. 

The  leases  made  by  the  rector  would  seem  to  acknowledge  the  right  of  the  vicar 
to  all  the  tithes  of  the  specified  description  throughout  the  parish.  But  there  is 
another  set  of  contemporaneous  leases  which  cannot  be  overlooked,  and  which,  coupled 
with  parol  evidence  of  usage,  detract  extremely,  in  some  respects,  from  their  effect. 
I  have  mentioned  the  chapelry  of  Daresbury,  which  appears  to  extend  to  eleven 
townships.  It  is,  I  think,  to  be  inferred,  that  the  priory  reserved  to  themselves  at 
the  time  of  the  endowment  of  the  vicarage,  some  part  of  the  ecclesiastical  emoluments 
of  the  parish,  and  applied  part  of  them  to  the  service  of  this  chapel.  All  the  pro- 
vision of  the  chaplain  is  uniformly  considered  as  parcel  of  the  rectory,  and  occasionally 
granted  as  such  to  him  at  the  time  of  his  appointment,  and  for  the  period  during 
which  he  shall  execute  its  duties.  It  does  not,  however,  appear  from  the  very  early 
documents,  that  the  connection  between  the  Lenten  roll  and  the  chapelry  had  then 
begun. 
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The  abbot  and  convent,  by  a  deed  dated  in  1534,  the  25th  of  Henry  the  Eighth, 
after  granting  to  one  Grimsditch  the  tithes  of  grain  and  hay  of  certain  townships, 
grant  [43]  him  the  Lenten  roll  for  ninety-nine  years,  the  words  are  these :  "  Neenon 
omnia  et  singula  quadragesimalia  decimalia  vel  imposterum  decimanda,  vocata  le 
Lenten  Roll,  infra  parochiam  de  Daresbury  in  com.  praedicto,  modo  in  tenur,  vel 
occupatione  praefati  Thomae  Grimsditche."  In  the  36th  of  Eliz.  1594,  there  is  a  lease 
to  Brereton  and  Egerton,  which  I  have  already  noticed,  because  it  mentions  the  vicar. 
It  grants,  for  twenty-one  years,  the  tithes  of  corn  and  grain,  and  hay  and  grass,  in  a 
variety  of  townships,  and  then  "  all  the  Easter  book  and  Lent  roll,  except  such  part 
thereof  as  belong  to  the  vicar." 

Several  other  leases  are  produced  exactly  in  the  same  terms.  In  1703  one 
Henchman  having  been  nominated  curate,  in  1705,  two  years  afterwards,  a  lease  is 
made  to  him,  including  the  Lenten  roll  of  Daresbury,  for  twenty-one  years.  In  1735, 
a  gentleman  of  the  name  of  Blackburn  was  nominated  to  the  curacy  of  Daresbury ; 
and,  in  1742,  the  college  demise  to  Blackburn,  at  a  rent  of  41.,  certain  great  tithes, 
and  then  "all  the  Lenten  tithes  now  or  heretofore  titheable,  or  after  to  be  tithed, 
commonly  called  the  Easter  roll  of  the  parish  of  Daresbury,  heretofore  in  the  occupa- 
tion of  Henchman,  for  twenty-one  years."  Mr.  Blackburn,  by  his  will,  bequeathed  this 
lease  to  his  successor,  upon  condition  that  he  paid  the  41.  rent  to  the  college.  The 
last  lease  of  this  subject  is  a  demise,  dated  49  George  the  Third,  in  the  year  1809, 
by  which  the  college  grant  to  Joseph  Scott,  then  curate,  certain  great  tithes,  and  the 
Lenten  roll,  to  hold  for  his  life,  if  he  should  so  long  continue  curate. 

Such  is  the  documentary  evidence.  It  seems  impossible,  with  such  evidence,  to 
give  to  the  general  expression  in  the  Ecclesiastical  Survey,  the  meaning,  that  the  vicar 
was  entitled  to  all  the  small  tithes  of  the  parish.  That  construction  is  negatived  by 
every  other  document  which  has  been  produced.  But,  there  can  be  no  question,  that 
[44]  every  one  of  those  documents  authorizes  us  to  presume  that  the  amount  mentioned 
in  the  Ecclesiastical  Survey  was  composed  of  the  produce  of  lamb,  wool,  hemp,  flax, 
and  calves. 

I  must  now  proceed  to  inquire  what  effect  the  parol  testimony  has  upon  the 
question.  I  include  under  this  head,  the  terriers  produced,  which  are  only  two,  one 
in  1698,  the  other  in  1778,  both  signed  by  the  vicar  and  two  churchwardens;  and 
the  If^st  has,  in  addition,  the  signature  of  some  parishioners.  They  agree  in  almost 
every  particular.  They  both  purport  to  be  an  account  of  the  profits  and  possessions 
of  the  vicarage  only,  and  both  mention  certain  customary  payments ;  but,  as  I  am 
not  now  considering  any  question  of  modus,  it  will  be  more  perspicuous  not  to  notice 
them,  but  to  presume,  that  when  they  state  the  vicar  to  be  entitled  to  a  customary 
payment  in  lieu  of  tithes,  they  represent  him  as  entitled  to  that  tithe.  They  represent 
him  as  entitled  to  every  species  of  tithe  in  the  township  of  Weston.  In  Upper  and 
Lower  Runcorn,  they  give  him  the  Easter  offerings — 3d.  for  every  couple;  Id.  for 
widow  or  widower;  l|d.  for  every  other  person  ;  calves,  wool,  lamb,  hemp,  and  flax, 
agreeing,  as  to  the  two  townships,  entirely  with  the  specification  in  the  documents. 
In  Clifton,  they  give  him  a  modus  for  tithe  hay,  and  another  modus  for  other  tithes, 
duties,  and  rights.  The  next  item  gives  him  wool  and  lamb  through  all  the  parish 
except  Clifton,  and  Sir  R.  Brooke's  demesnes  in  Norton  ;  and  also  hemp  and  flax, 
except  in  the  following  townships,  Sutton,  Aston,  Aston  Grange,  Norton,  Stockham, 
Moss-side,  Halton,  Walton,  and  Thelwall.  Now,  it  must  be  understood,  that  this 
exception  means  only  that  the  vicar  is  not  entitled  to  hemp  and  flax  in  kind  in  these 
townships,  and  can  have  no  other  construction,  because,  in  subsequent  items,  the 
terriers  describe  the  vicar  as  entitled  to  certain  money  payments,  in  every  one  of 
these  [45]  townships,  in  lieu  of  tithes  of  hemp  and  flax.  The  same  items  of  the 
terriers  give  a  money  payment  for  tithes  of  calves,  except  in  Halton  and  Walton. 

The  terrier  of  1698  states  that  all  the  other  tithes  throughout  the  residue  of  the 
parish  are  reputed  to  belong  to  Christ  Church,  in  Oxford,  and  are  received  by  their 
several  lessees.  The  terrier  of  1778,  agreeing  in  everything  else  with  that  of  1698, 
omits  this  last  statement  altogether.  These  terriers  strengthen  and  confirm  all  the 
documents  which  specify  the  vicarial  tithes.  They  almost  entirely  correspond  with 
them,  and  render  it  difficult  to  put  upon  the  Ecclesiastical  Survey  the  construction 
that  it  meant  the  whole  small  tithes  of  the  parish. 

I  must  now  proceed  to  that  which  is  strictly  parol  testimony.  Before  I  proceed 
to  examine  this  part  of  the  subject,  I  must  dispose  of  the  question,  which  w.is  deljated 
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at  the  hearing,  as  to  the  admissibih'ty,  as  evidence,  of  the  proceedings  in  the  former 
cause  of  Cunltffe  v.  Taylm:  The  depositions  in  that  cause  were  read  de  bene  esse,  in 
instances  in  which  the  witnesses  were  dead.  That  these  depositions  were  legal  evidence 
cannot,  I  think,  be  possibly  controverted.  That  cause  was  between  the  same  parties, 
and  upon  the  same  point ;  the  lessee  of  the  rectory  was  the  plaintiff,  and,  in  addition 
to  some  occupiers,  the  vicar  was  a  defendant.  The  controversy  in  the  cause  related 
to  the  tithe  of  potatoes  in  several  of  the  townships,  of  which  one,  namely  Halton,  is 
in  question  now.  But  it  is  evident,  from  the  pleadings,  the  depositions,  and  the 
judgment  of  the  Court  pronounced  by  Chief  Baron  Thompson,  that  the  rights  of 
the  parties  were  supposed  chiefly  to  turn  on  a  more  general  question,  viz.  which  of 
these  two,  the  rector  or  the  vicar,  was  entitled,  generally,  to  the  small  tithes  of  the 
parish.  The  controversy  is  the  same  in  this  case.  It  is  quite  plain  that  the  question 
was  considered,  and  that  the  Court  had  a  strong  impression  in  favour  of  the  vicar. 

[46]  But,  though  the  prevalence  of  this  opinion  in  the  mind  of  the  Chief  Baron  is 
manifest,  it  seems  to  me  equally  plain  that  the  point  decided  was  that,  whatever 
might  be  the  rights  of  the  dean  and  chapter  as  the  rector,  the  plaintiff,  their  lessee, 
had  not,  by  his  lease,  any  title  to  the  tithe  in  dispute,  the  tithe  of  potatoes ;  if  it 
belonged  to  the  rector,  it  remained  in  him,  and  was  not  demised. 

Though  this  was  the  point  on  which  the  decree  turned,  the  depositions  are  not  the 
less  evidence  between  the  present  parties,  who  are  the  same ;  and  the  same  point  being 
in  issue  between  them,  I  think  myself  bound  to  receive  the  depositions  in  the  former 
case  as  evidence. 

It  is  not  my  purpose  to  state  the  testimony  in  detail.  That  course  would  rather 
confuse  and  perplex,  than  tend  to  give  perspicuity  and  clearness  to  the  opinion  I 
entertain,  and  would  be  of  interminable  length.  There  are  nearly  forty  examinations 
in  the  old  cause,  and  above  fifty  in  the  present  cause,  though  not  quite  so  many 
witnesses,  because  some  of  the  examinations  are  cross-examinations ;  many  of  these 
witnesses  express  themselves  with  very  little  precision ;  many  profess  their  ignorance 
of  the  general  customs  of  the  parish,  and  speak  only  of  their  own  particular  township. 
Some,  speaking  from  ancient  recollection,  fall  into  evident  mistakes ;  it  is  sometimes 
difficult  to  decide  whether  the  witness  means  to  speak  generally  of  the  parish,  or  of 
some  particular  townships,  or  of  what  townships. 

After  a  careful  collation  of  the  parol  evidence  in  both  causes,  I  think  myself 
entitled  to  assume  that  certain  facts  are  sufficiently  proved  to  be  acted  upon,  while 
others  are  left  in  doubt.  I  will  state  the  result  to  which  I  have  come,  so  far  as  they 
appear  to  me  to  be  material  to  the  decision  of  this  case. 

It  is,  I  think,  established,  so  as  not  to  be  subject  to  controversy,  that  the  tithes  of 
pigs  and  geese  throughout  the  parish,  except  in  Weston,  were  received  by  the  general 
[47]  lessee  of  the  rectory  in  right  of  the  rector.  I  think  it  further  established  by 
a  preponderance  of  evidence,  so  great  as  to  decide  it,  that  the  lessee,  by  the  like 
authority,  received  almost  generally,  throughout  the  parish,  two  small  payments, 
called  the  smoke-penny  and  the  egg-penny.  I  think  it  quite  established,  that  the 
curate  of  Daresbury,  in  right  of  the  rector,  received  within  the  chapelry,  that  is,  half 
of  the  parish,  a  payment  for  a  calving  cow,  and  for  what  is  called  a  barren  cow,  and 
that  these  were  for  the  calf  and  milk  respectively.  I  think  it  equally  well  proved, 
that  the  vicar,  throughout  the  parish,  received  the  tithe  of  wool  and  lamb;  and  I 
think  that  there  is  a  great  preponderance  of  testimony  to  shew,  that  he  received  the 
tithe  of  hemp  and  flax  also,  throughout  the  parish,  so  that  I  must  consider  him  as 
entitled  to  it.  It  seems  to  me  to  be  in  like  manner  clearly  proved,  that  no  tithes 
of  turnips  or  agistment  have  been  habitually  paid  to  any  body ;  that  the  tithe  of 
potatoes,  a  new  culture,  was  in  dispute,  and  was  not  rendered  to  either  party  in  such 
a  manner  as  to  afford  any  evidence  upon  the  right ;  that,  after  the  decision  of  the  last 
cause,  there  prevailed  a  strong  opinion  in  the  parish,  that  the  dismissal  of  the  lessee's 
bill  had  established  the  vicar's  right  to  the  tithe  of  this  article,  and  that  the  then 
vicar,  Allcock,  might  have  received  it,  but  the  state  of  his  fortune,  and  the  generosity 
of  his  temper,  engaged  him  to  waive  his  supposed  right. 

I  have  now  stated  the  result  of  the  whole  evidence,  which  has  appeared  to  me  to 
be  material  to  the  principal  question  I  have  to  dispose  of ;  that  question  is,  whether 
the  vicar  has  shewn  a  title  to  those  tithes  he  claims,  but  which  he  has  not  habitually 
received.  I  have  examined  it  the  more  anxiously,  because  the  late  Chief  Baron 
Thompson  had,  as  it  appears  to  me,  in  disposing  of  the  last  case,  that  impression. 
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He  says  that  the  ordinary  situatioii  of  the  rector  and  the  vicar  is  in  this  case  reversed, 
that  the  vicar  has  the  prima  facie  right,  and  that  the  rector  must  shew  the  exceptions. 
I  regret  that  I  do  not  think  myself  [48]  concluded  by  the  decree  in  that  cause,  and 
that  I  am  compelled  to  exercise  my  own  judgment  upon  the  point.  I  do  not  dispute 
any  general  proposition  which  I  find  established.  It  is  the  general  rule  that  the 
rector  has  the  common  law  right,  and  that  the  vicar  must  prove  his  case.  I  think  it 
also  the  rule  that  when  the  vicar  produces  an  endowment,  and  that  instrument 
contains  a  gift  of  the  small  tithes  in  general  terms,  the  grant  will  clothe  the  vicar 
with  a  prima  facie  right  to  every  tithe  of  that  description,  whether  neglected  or  newly 
introduced ;  and  it  is  thrown  upon  the  rector,  or  any  one  else  who  would  narrow  or 
limit  the  grant,  to  make  out  his  case. 

I  find  it  also  suliiciently  established,  that  though  no  endowment  to  this  effect  can 
be  produced,  its  ancient  existence  may  be  inferred  from  usage.  As  it  is  a  matter  of 
inference  and  presumption,  it  must  depend  upon  circumstances.  The  circumstances 
which  have  usually  afforded  this  presumption,  I  will  stfite,  in  the  words  of  Chief 
Baron  Thompson  himself,  as  they  are  found  in  Byam  v.  Booth,  in  1816,  reported  by 
Mr.  Price  in  his  second  volume  (2  Price,  271  ;  3  Eagle  &  Y.  725):  "It  is  admitted," 
the  Chief  Baron  says,  "  that  the  vicar  is  entitled  to,  and  has  received,  all  small  tithes, 
except  agistment,  and  no  other  person  has  been  shewn  to  have  received  that.  Now, 
it  is  a  common  rule,  that  if  you  shew  that  the  vicar  has  received  all  that  has  been 
paid,  he  must  be  taken  to  be  entitled,  not  only  to  those,  but  all  others  of  new 
introduction,  although  never  before  paid."     To  this  I  subscribe  entirely. 

Apply  these  principles  to  this  case :  The  usage  is,  that  the  vicar  has  received  the 
tithes  of  wool,  lamb,  flax,  and  hemp,  throughout  the  parish,  and  tithe  calf  through 
one  half  of  the  parish ;  and  on  the  other  hand,  that  the  lessees  of  the  rectory  have 
received  pigs,  geese,  smoke-penny,  egg  penny,  and  the  tithe  of  calves  and  of  milk,  and 
some  personal  tithes,  through  the  other  half  of  the  parish. 

[49]  If  you  look  back  to  the  written  evidence,  you  will  find  the  terriers  describing 
him  as  entitled  to  certain  specified  tithes,  namely,  wool  and  lamb ;  and,  in  certain 
townships,  hemp,  flax,  and  calves ;  and  the  earliest  of  these  terriers  stating  the  reputa- 
tion, that  all  other  tithes  belong  to  the  college.  They  give,  as  the  law  does,  the  general 
right  to  the  rector,  and  treat  the  vicar  as  entitled  by  exception. 

All  the  leases,  back  to  the  reign  of  Henry  the  8th,  are,  in  substance,  to  the  same 
effect.  The  grant  to  the  lessee  is,  in  general  language,  of  the  rectory  with  its  appur- 
tenances, and  the  exception  in  favour  of  the  vicar  is  always  an  enumeration  of  specific 
articles,  nearly  corresponding  with  the  usage.  In  no  one  instance  is  the  reservation 
of  the  small  tithes  in  general  terms.  Lastly,  there  is  the  Ecclesiastical  Survey,  upon 
which  so  much  reliance  has  been  placed. 

Would  it  not  be  a  violent  construction  to  hold,  upon  the  context  of  this  (the 
Ecclesiastical  Survey),  that  decimis  minutis  meant  the  whole  small  tithes,  in  defiance 
of  the  vast  body  of  evidence  opposed  to  this  construction  t  The  phrase  itself  does 
not  necessarily  import  more,  than  that  27s.  of  the  emoluments  of  the  vicarage  arise 
from  small  tithes.  So  understood,  it  is  consistent  with  all  the  other  documents, 
and  with  the  usage ;  in  the  other  sense,  it  is  contradicted  by  all  of  them,  and 
stands  alone. 

There  is,  therefore,  as  it  appears,  no  ground  to  impute  any  thing  to  the  vicarage, 
out  of  Weston,  beyond  tithes  of  wool  and  lamb,  flax  and  hemp,  of  the  whole  parish  ; 
and  the  tithe  of  calf  of  about  one  half  of  it. 

To  the  rectory  must  be  imputed  the  tithes  of  pigs  and  geese  over  the  whole  parish, 
except  Weston ;  smoke-penny,  egg-penny,  Easter  offerings,  and  oblations,  to  a  con- 
siderable extent,  within  Daresbury ;  the  tithes  of  calves  and  of  milk  within  the  sjvme 
limits.  Upon  this  statement  of  the  facts,  the  question  I  have  to  put  is,  whether,  in 
the  language  of  Chief  Baron  Thompson,  the  receipt  of  the  vicar  is  a  receipt  of  [50] 
all  that  has  been  paid,  so  as  to  authorize  the  presumption,  that  the  endowment  entitled 
him  to  every  thing  neglected,  and  to  every  thing  of  new  introduction ;  whether  the 
vicar  is,  in  respect  of  the  small  tithes,  in  the  situation  of  rector.  The  statement  of 
the  fact  is  an  answer  to  the  question  ;  no  ground  is  laid  for  any  such  presumption. 
The  common  law  right  remains  in  the  rector,  and  the  vicar  must  prove  his  case  in 
the  usual  way.  In  Weston,  as  I  have  already  said,  a  sufficient  ground  is  laid  for  the 
presumption. 

In  those  townships  within  the  chapelry  of  Daresbury  in  which,  besides  the  pigs 
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and  geese  rendered  uniformly  to  the  family  of  Brooke,  as  lessees  of  the  rectory,  the 
tithes  of  calves  and  milk,  by  money  payments  of  6d.  and  3d.,  together  with  other 
oblations,  were  paid  either  to  one  or  other  of  the  persons,  there  can  be  no  colour  for 
the  proposition.  The  sole  question  to  be  seriously  considered  is,  whether  it  would 
be  proper  to  presume  it  as  to  the  townships  not  within  the  chapelry,  and  excluding 
Weston.  As  to  them,  it  seems  to  me,  as  I  have  already  stated,  that  whatever  tithes 
of  lamb  and  wool,  flax,  hemp,  and  calves,  have  been  rendered,  have  been  received  by 
the  vicar,  and  his  receipt  has  been  sufficiently  extensive  to  establish  his  title  to  them. 
But  even  there  he  has  received  nothing  more;  and  in  these  very  townships,  pigs,  and 
geese,  and  an  egg-penny  have  been  received  by  the  lessee  in  right  of  the  rector, 
together  with  other  ecclesiastical  emoluments.  I  cannot,  therefore,  consider  the  vicar's 
receipt  as  a  receipt  of  all  small  tithes  that  were  rendered,  even  in  these  townships. 
It  is  not  a  case,  therefore,  for  the  general  presumption  stated  by  Chief  Baron  Thompson. 
I  can  find  no  other  circumstances  capable  of  supplying  this  defect  in  the  vicar's  case  ; 
on  the  contrary,  the  history  of  the  parish  increases  the  probability,  that  the  provision 
for  the  vicar  was  of  a  limited  description.  I  must  conclude,  therefore,  that  the  vicar 
has  shewn  no  general  right  to  the  whole  small  tithes  of  any  portion  of  the  parish 
except  Weston. 

[51]  I  come  now  to  the  next  part  of  the  case,  which  regards  the  moduses.  It 
will  be  convenient  to  commence  with  the  questions  respecting  the  relief  to  be  granted 
against  the  respective  defendants. 

The  two  first  defendants  are  Fletcher  and  Banks.  They  occupy  in  Weston  and 
Kuncorn.  I  do  not  discover  in  which  of  the  Runcorns,  whether  Higher  or  Lower. 
I  do  not  think  this  uncertainty  material.  They  both  seem  subject  to  the  same  customs. 
First,  as  to  Weston,  I  repeat  that  the  vicar  has  an  undisputed  and  indisputable  title 
to  every  sort  of  tithe  in  Weston.  The  plaintiff  must  have  a  decree  against  them,  for 
clover  and  other  grass,  turnips,  and  agistment,  and  potatoes  if  he  chooses.  To  the 
other  tithes  claimed  by  the  bill  against  these  defendants,  they  rely  upon  moduses. 
These  tithes  are  hay,  calves,  and  milk,  lamb,  and  wool.  They  aver  that  3d.  is  payable 
for  a  calf,  Id.  for  every  cow  in  lieu  of  milk,  3d.  for  every  lamb,  and  Id.  for  every  fleece 
of  wool.  As  to  the  hay,  they  say  that  2s.  is  payable  for  every  acre  of  upland,  and 
•is.  for  every  acre  of  salt  marsh  meadow,  in  lieu  of  the  hay  made  from  them,  and 
of  agistment  upon  them.  I  have  already  stated  that  I  think  there  is  no  evidence 
to  establish  these  hay  moduses.  The  plaintiff  must,  therefore,  have  a  decree  for  the 
tithe  hay  in  Weston. 

As  to  the  other  moduses,  I  will  state  the  result  without  naming  the  witnesses  or 
reading  their  particular  expressions.  I  am  quite  satisfied  with  the  result,  though  there 
is  hardly  any  result  which  is  not  opposed  by  some  expression  of  some  one  witness  or 
other.  I  have  adopted  what  is  established  hy  so  great  a  prepondeiance  as  to  leave 
no  doubt  in  my  mind  of  the  truth  of  the  conclusion  to  which  I  have  come,  and  to 
justify,  in  my  judgment,  the  course  I  intend  to  take. 

First,  I  think  all  the  parol  testimony,  both  in  the  old  and  in  the  present  cause, 
shews  that  these  payments  were  actually  made.  In  no  one  instance,  that  I  have  per- 
ceived, [52]  is  it  stated  that  the  payment  was  made  in  kind ;  and  wherever  the  witness 
expresses  himself  so  as  to  explain  in  what  mode  the  tithe  was  rendered  to  the  vicar, 
he  mentions  these  identical  payments.  The  object  of  many  of  the  interrogatories 
being  rather  to  ascertain  to  whom  the  tithe  was  paid,  than  how,  the  witnesses  often 
say  no  more  than  that  it  was  rendered  to  the  vicar  or  to  the  curate ;  but  as,  wherever 
it  is  specified,  which  it  is  in  many  instances,  the  specification  presents  to  our  view 
those  identical  payments,  and,  not  unfrequently,  it  is  from  the  very  same  witness.  I 
cannot  consider  that  general  language  as  any  contradiction  to  the  positive  evidence  of 
these  money  payments.  I  conclude,  therefore,  that  the  parol  testimony  proves  them. 
The  parol  testimony  goes  a  great  way  back:  many  of  the  witnesses  being  very 
old  persons,  and  informed  by  still  older  persons  then  dead.  If  there  were  no  evidence 
but  what  is  parol,  I  should  think  it  impossible  to  resist  the  inference  that  these  payments 
ought  to  be  established  as  moduses.  But  it  appears  to  me,  that  the  terriers  are  opposed 
to  this  hypothesis ;  they  both  state  that,  in  the  two  Runcorns,  wool,  lamb,  hemp,  and 
flax,  are  received  in  kind,  and  that  4d.  was  paid  for  a  calf.  I  think  the  true  construc- 
tion of  what  they  say  as  to  Weston  is,  that  all  were  rendered  in  kind ;  though  I  cannot 
say  that  this  is  clear  of  doubt,  because,  in  speaking  of  Runcorn,  they  use  the  expression 
"  in  kind,"  and  do  not  use  it  as  to  Weston.     All  the  other  documentary  evidence,  the 
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Ecclesiastical  Survey,  the  Minister's  accounts,  and  the  leases,  are  equivocal,  because 
they  are  silent,  and  have  nothing  upon  the  face  of  them  distinctly  to  decide  the  point. 
They  are  capable  of  receiving  either  one  construction  or  the  other  from  collateral  or 
subsequent  testimony. 

The  case  comes  to  this,  that  the  two  terriers  are  opposed  to  the  parol  testimony 
carried  a  long  way  back,  and  even,  I  conceive,  beyond  the  date  of  the  last  of  these 
terriers,  that  is,  beyond  1778.  In  these  circumstances,  what  is  it  fit  for  [53]  the 
Court  to  do  ]  To  take  upon  itself  the  decision  of  this  question  ?  It  appears  to  me  to 
be  the  very  occasion  in  which  the  aid  of  a  jury  should  be  required  by  the  Court. 
There  is  no  legal  objection  to  any  of  the  moduses.  It  had  formerly  been  held  that 
3d.  for  a  lamb  was  rank,  but  that  opinion  appears  afterwards  to  have  been  overruled. 

The  question,  therefore,  is  on  the  fact,  and  on  the  inference  which  ought  to  be 
drawn  in  this  case  of  conflicting  testimony.  It  is  proper  for  a  jury,  and  what  I  ought 
to  do  is,  if  the  vicar  desires  it,  to  direct  an  issue  on  the  moduses  of  3d.  for  a  calf; 
Id.  for  a  cow,  in  lieu  of  milk ;  3d.  for  a  lamb ;  and  Id.  for  a  fleece.  If  he  rejects  it, 
to  dismiss  his  bill  as  to  these  tithes,  so  far  as  respects  Weston. 

I  am  of  opinion  that  I  must  take  the  same  course  as  to  the  two  Runcorns :  in  all 
respects  but  one,  the  evidence,  as  to  these  two  townships,  is  the  same  as  the  evidence 
respecting  Weston.  In  one  particular  it  is  more  favourable  to  the  vicar.  The  terriers 
expressly  mention  that,  in  these  townships,  lamb  and  wool,  and  hemp  and  flax,  are 
rendered  in  kind,  and  that  4d.  is  paid  for  a  calf.  The  terrier  of  1 778  so  states ;  but 
much  parol  testimony  says  otherwise.  It  is  for  a  jury  to  decide  how  far  these 
terriers  are  conclusive.  The  bill  must  be  dismissed,  so  far  as  it  seeks  tithes  of  hay, 
clover,  and  other  grass,  of  turnips  and  agistment,  in  Runcorn ;  and  potatoes,  if  it 
be  sought. 

The  defendant  Prescott  occupies  only  in  the  Runcorns.  What  I  have  said  on  these 
townships,  as  applied  to  Banks  and  Fletcher,  disposes  of  the  case  as  to  Prescott. 

The  bill  must  be  dismissed,  so  far  as  it  seeks  an  account  of  hay,  clovei-,  and  grass, 
agistment,  and  potatoes.  The  question  as  to  calves,  milk,  lamb,  and  wool,  may  be 
tried  in  an  issue,  if  desired  by  the  vicar.  However,  I  ought  to  mention  that  Prescott, 
with  some  other  defendants  who  answered  with  him,  pleaded  a  modus  of  4d.  for  a 
calf,  and  now  3d.  They  adopt  the  representation  in  the  terriers.  But  the  whole  of 
the  parol  evidence  speaks  of  3d.  as  the  [54]  modus  for  a  calf,  as  paid  de  facto  for 
many  years.  I  must,  therefore,  either  decree  the  tithes  in  kind  in  respect  of  calves 
against  him,  or,  disregarding  his  plea,  give  him  the  benefit  of  the  evidence.  I  think 
I  am  warranted  by  authorities  in  declining  to  make  a  decree  for  tithes  in  kind  in 
opposition  to  so  much  evidence  of  a  modus,  especially  as  some  part  of  this  evidence  is 
produced  b}'  the  plaintifi".  I  allude  to  Scott  v.  Fenwick,  to  be  found  in  Gwill.  1250, 
from  Chief  Baron  Skynner's  manuscript.  Tlie  testimony  I  refer  to,  as  being  the 
plaintifl"'s  evidence,  is  that  of  Mr.  Sewell,  nephew  and  collector  for  the  late  vicar  Alcock. 

Saunders,  Bulmer,  or  Balmer,  and  Hatton,  answer  jointly  with  Prescott,  and  make 
the  same  defence.  Saunders  occupies  in  Halton,  which,  in  some  parts  of  these 
voluminous  proceedings,  is  stated  as  being  within  the  chapelry ;  but  as  Saunders 
himself  does  not  say  so  in  his  answer,  but,  on  the  contrary,  pleads  a  modus  of  4d.  for 
a  calf,  I  shall  take  it  as  he  puts  it. 

Balmer  occupies  in  Acton  Grange,  which  is  within  the  chapelry. 

Peter  Hatton  occupies  in  Aston,  which  is  not  within  the  chapelry,  but  in  the 
same  situation  with  the  township  of  Runcorn. 

Upon  these  facts,  as  to  Saunders  and  Peter  Hatton,  who  are  to  be  tiiken  iis  not 
within  the  chapelry,  and,  therefore,  as  in  the  same  situation  with  the  Runcorns,  the 
same  decree  must  be  made  as  against  Prescott,  that  is,  the  bill  must  be  dismissed,  so 
far  as  it  seeks,  against  them,  tithes  of  turnips,  potatoes,  and  agistment,  and  issues 
directed  svs  to  calves,  milk,  wool,  lambs,  and  fleece.  The  vicar  would  have  been 
entitled,  if  he  had  demanded  it,  to  an  account  for  hemp  and  flax,  but  he  does  not 
require  it. 

Balmer  occupies  in  Acton  Grange,  which  is  both  stated  by  him,  and  proved,  to  be 
within  the  chapelry ;  and  6d.  for  a  calf  and  3d.  for  a  barren  cow,  as  it  is  called,  but 
which  appears  to  be  for  milk,  have  been  paid  to  the  curate.  [55]  The  decree,  there- 
fore, must  be  the  same  in  his  case  as  the  other,  except  that  the  bill  must  be  dismissed, 
not  only  as  to  agistment,  turnips,  and  potatoes,  but  also  as  to  calves  and  milk. 

The  next  answer  is  that  of   Samuel   Beycroft,  James   Ditchfield,  and   Thomas 
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Banner :  Beycroft  occupies  in  the  township  of  Hatton ;  Ditchfield,  in  Thelwall ;  and 
Banner,  in  the  township  of  Daresbury.  All  these  are  clearly  within  the  chapelry. 
The  tithes  sought  against  them  by  the  bill  are  calves,  milk,  lambs,  wool,  agistment, 
turnips,  and  potatoes.  The  vicar  is  not  entitled  to  the  tithes  of  agistment,  turnips, 
and  potatoes,  upon  the  principle  I  have  stated  much  at  length,  nor  to  calves  and  milk, 
because  these  tithes  have  been  rendered  to  the  curate  as  lessee  of  the  rectory ;  and 
they  deny  having  had  lambs  and  wool,  and  I  do  not  see  there  is  any  proof  contradicting 
the  answer.     The  bill,  therefore,  must  be  dismissed  against  them  generally. 

The  last  is  Sir  Richard  Brooke,  who  occupies  in  Norton.  Norton  is  not  in 
the  chapelry.  The  same  tithes  demanded  against  other  defendants  generally,  are 
demanded  against  him,  that  is,  calves,  milk,  lambs,  and  wool,  agistment,  turnips,  and 
potatoes.  The  bill  must  be  dismissed  against  him,  upon  the  principle  I  have  stated 
as  to  agistment,  turnips,  and  potatoes,  no  vicar  ever  having  received  these  articles. 
He  pleads,  as  to  calves,  the  modus  of  4d.  for  a  calf,  as  the  other  defendants ;  I  have 
already  explained  why  I  treat  this  as  if  3d.  had  been  pleaded.  As  to  the  remaining 
tithes  demanded  of  him,  namely,  milk,  lamb,  and  wool,  he  sets  up  no  modus  whatever. 
He  does  not  mention  the  3d.  for  a  lamb,  and  Id.  for  a  fleece,  as  the  other  defendants 
do  ;  what  he  says  is,  that  certain  parts  of  his  possessions,  which  he  specifies,  were  the 
demesnes  of  the  priory,  that  Christ  Church  is  the  grantor,  and  he  himself  is  the  lessee 
of  Christ  Church,  as  a  discharge  of  tithes.     This  is  nothing. 

[56]  It  is  not  proved  that  the  lands  in  question  were  the  demesnes.  Again,  it 
does  not  appear  that  this  was  one  of  the  greater  monasteries.  The  defence  is  more 
plausibly  put,  when  it  is  said  that  Sir  Richard  Brooke  claims  the  tithe  in  question  as 
belonging  to  the  rectory.  Certainly,  it  is  not  probable  that  the  vicar  was  endowed 
of  the  tithe  arising  from  the  demesne  of  the  priory.  But  much  evidence  contradicts 
the  probability.  The  terrier  speaks  of  a  payment  of  6s.  8d.  made  by  Brooke ;  and 
two  witnesses  in  the  old  cause  speak  of  the  same  payment,  and  one  of  them,  Samuel 
Dodd,  says  it  was  made  for  Sir  Richard  Brooke's  small  tithes. 

Under  these  circumstances,  especially  as  there  is  no  evidence  that  the  lands  stated 
were  the  demesnes  of  the  piiory,  I  see  no  reason  for  withdrawing  in  this  case,  the 
lands  in  the  occupation  of  Sir  Richard  Brooke  from  the  common  lot  of  the  parish. 
There  must  be,  therefore,  the  same  decree  against  him,  as  an  occupier,  as  against  the 
other  occupiers,  with  this  difference,  that  having  pleaded  no  defence  to  the  lamb  and 
wool,  as  the  other  occupiers  have  done,  he  must  account  for  these  tithes  without 
prejudice  to  his  insisting  hereafter  upon  the  same  defence  of  modus,  on  which  the 
other  defendants  rely. 

Such  is  my  view  of  this  voluminous,  complicated,  and  confused  case.  As  to  the 
great  general  question,  whether  the  vicar  has  shewn  a  right  to  the  whole  small  tithes 
of  the  parish,  or  any  division  of  it,  I  conclude  that  he  has  shewn  it  as  to  Weston, 
and  that  he  has  not  shewn  it  any  where  else.  That  every  where,  out  of  the  chapelry, 
he  has  shewn  a  title  to  lamb,  wool,  calves,  milk,  hemp,  and  flax ;  but  not  to  calves 
and  milk  within  the  chapelry ;  hemp  and  flax  are  not  in  issue  in  the  cause,  and  are 
not  demanded  against  any  person. 

There  is  stated  and  proved  a  customary  payment  for  lamb  and  wool  with  sufficient 
uniformity  to  render  it  unfit  that  any  decree  should  pass  for  an  account,  without  an 
issue ;  [57]  and,  in  like  manner,  for  calves  and  milk  for  those  townships  which  are 
within  the  domain  of  the  vicar  and  not  of  the  curate.  The  accounts  are  meant  to  be 
directed  upon  these  principles,  and  the  rest  of  the  decree  to  be  founded  upon  them. 

As  the  vicar  has  failed,  it  would  follow  that  he  should  so  far  pay  the  costs,  and 
that  the  costs  should  be  suspended,  so  far  as  the  decision  on  the  rights  is  suspended. 
But  I  cannot  conceal  from  myself  that  my  conclusion  is  directly  opposed  to  that  of 
the  Court  in  the  cause  of  Cunliffe  v.  Taylw.  The  evidence  is  somewhat  diff"erent, 
instruments  have  been  produced  which  either  were  not  produced,  or  not  adverted  to, 
upon  that  occasion,  and  the  parol  evidence  is  much  more  extensive,  all  the  new 
evidence  being  added  to  the  old.  The  difference  of  opinion  may  proceed  from  this 
change  in  the  circumstances.  It  is  quite  clear,  however,  that  the  last  decree  excited 
a  general  and  strong  impression  in  the  parish,  that  the  vicar  was  entitled  to  all  the 
small  tithes :  well  it  might.  His  present  claim  and  present  bill  were  founded  on  that 
impression. 

As  the  vicar  and  the  parish  acted  upon  the  impression  received  from  the  Court, 
I  think  I  ought  to  use  the  discretionary  power  often  exercised  in  Courts  of  equity,  in 
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giving  no  costs  to  either  party  up  to  the  present  time.     I  shall  say  nothing  of  the 
future  costs. 

{58]  The  Rev.  Henry  Gylby  Lonsdale,  Clerk,  Plaintiff;  Henry  Heaton, 
Richard  Blizard,  William  Clarke,  Robert  Walker,  Thomas  Walker, 
John  Walker,  John  Jackson,  Christopher  Lancaster,  Robert  Tetlow, 
Isaac  Blizard,  Henry  Inskip,  and  John  Sanderson,  Defendants.  Wednesday, 
Nov.  20th,  1830. — Evidence  of  reputation,  as  to  the  payment  of  a  farm  modus, 
is  inadmissible,  on  the  ground  that  hearsay  evidence  is  not  admissible  on  a 
question  of  private  right.  And  therefore,  and  in  obedience  to  this  rule,  the 
evidence  of  old  persons,  who  deposed  to  having  heard  their  parents  and  relations, 
and  other  persons,  since  dead,  state  that  a  certain  farm  modus  was  payable  in 
respect  of  a  particular  farm,  was  rejected. — Where  certain  payments,  alleged  to 
be  farm  moduses,  were  proved  by  persons  who  had  known  the  farms  for  many 
years,  some  of  them  more  than  half  a  century,  and  who  had  actually  occupied  the 
farms,  to  have  been  uniformly  paid  to  the  rector,  in  lieu  and  satisffiction  of  the 
tithes  alleged  to  be  covered  by  the  moduses :  Held,  that  the  moduses  were  not 
so  clearly  disproved  by  several  terriers,  signed  by  the  rector,  churchwardens,  and 
inhabitants,  containing  entries  to  the  following  effect: — "Tithe  rents  due  to  the 
rector,  351.  16s.  lOd."  "The  tithes  due  to  the  rector  are  small  tithes,  Easter 
offerings,  and  great  tithes,  for  which  last  a  composition  tithe  rent  throughout  the 
parish  is  at  present  paid  to  the  rector,"  as  to  authorize  the  Court,  sitting  in 
equity,  to  overrule  them  and  to  disregard  the  evidence  of  usage  upon  which  they 
were  founded  ;  and  the  terriers  being  evidently  erroneous  in  some  particulars, 
the  Court  refused  a  decree  for  an  account  of  tithes  in  kind,  but  offered  the  rector 
an  issue,  or  to  retain  his  bill  for  a  year,  with  liberty  to  bring  an  action. — Where 
terriers  state  the  rector  to  be  entitled  to  the  small  tithes  of  the  parish,  the 
expression  is  so  general  and  indefinite,  as  not  to  exclude  the  possibility  of  the 
existence  of  money  payments,  in  lieu  of  the  small  tithes ;  and  therefore,  where 
terriers  so  stated,  but  the  parol  testimony  proved  money  payments  for  nearly  a 
century  back,  in  lieu  of  certain  small  tithes,  a  decree  for  tithes  in  kind  of  those 
articles  was  refused,  and  the  rector  left  to  an  issue  or  action. — A  modus  of  one 
egg  for  every  hen,  and  two  eggs  for  every  cock,  kept  on  the  farm  of  the  occupier, 
in  lieu  and  satisfaction  of  the  tithes  of  the  eggs  produced  by  such  hens,  held 
void. — In  a  suit  for  tithes,  the  defendants,  having  suggested  simony  on  the  part 
of  the  plaintiff,  exhibited  interrogatories  for  the  examination  of  a  gentleman  who 
had  been  solicitor  to  A.  B.,  the  owner  of  the  advowson,  and  who  had  sold  the 
next  presentation  to  the  person  by  whom  the  plaintiff  had  been  presented.  The 
witness  demurred  generally  to  answering  the  interrogatories,  without  the  consent 
of  A.  B.,  assigning  as  a  reason,  that  he  had  no  knowledge  of  the  matters  inquired 
after  by  the  interrogatories,  except  such  as  he  had  derived  from  being  the 
solicitor  of  A.  B.  The  demurrer  was  overruled  as  too  general,  but  the  witness 
was  allowed  to  object  to  any  particular  inquiries,  by  stating  that  they  were  com- 
municated to  him  by  his  client,  and  that  he  had  no  knowledge  thereof,  except 
from  such  communication. 

Bill  by  the  rector  of  BoUen  juxta  Bolland,  in  the  West  Riding  of  York,  against 
occupiers  of  land  in  the  rectory,  for  an  account  and  satisfaction  of  all  tithes,  great  and 
small,  from  March,  1826. 

The  defendants,  by  their  answer,  stated  that  the  Rev.  Richard  Dawson,  Clerk,  the 
late  rector  of  the  parish,  died  on  the  28th  February,  1826,  at  the  age  of  eighty-three 
years,  and  upwards.  That,  pending  the  illness  of  the  said  Richard  Dawson,  and  a  few 
days  before  his  death,  and  in  contemplation  thereof,  John  Pemberton  Heywood,  Esq., 
contracted  with  the  owner  of  the  advowson  for  the  purchase,  for  a  sum  of  money,  of 
the  next  presentation  to  the  living,  with  the  intention  of  presenting  the  plaintiff,  on 
the  death  of  the  said  Richard  Dawson ;  and  that  the  plaintiff  acted  as  the  agent  of 
John  Pemberton  Heywood,  in  such  negotiation,  and  was  acquainted  with  all  the 
particu-[59]-lars  thereof.  That  it  was  understood  and  believed  by  the  parties,  that 
the  said  Richard  Dawson  was  then  dying,  and  that  about  ten  days  only  before  his 
death,  the  owner  of  the  advowson  conveyed  the  next  presentation  to  Heywood,  who 
paid  the  purchase-money  for  the  same,  and,  upon  the  death  of  Dawson,  presented  the 
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plaiutiff.  The  defendants  submitted  that  the  presentation  of  the  plaintifi"  was 
simoniacal  and  void,  and  that  his  institution  and  induction  were  also  void,  and  that 
he  had  never  been,  and  was  not  the  lawful  rector  of  the  parish ;  and  they  insisted 
upon  such  matters  in  bar  of  his  claim,  in  the  same  manner  as  if  they  had  pleaded  the 
same  to  the  plaintiff's  bill. 

The  several  defendants  also  set  up  farm  moduses,  for  their  several  and  respective 
farms,  and  which  farm  moduses  they  alleged  to  cover  the  tithes  of  corn,  hay,  calves, 
wool,  and  lamb.  The  defendants  also  insisted  on  the  parochial  moduses  following, 
viz.  2d.  for  every  milch  cow,  called  a  new  cow,  that  is,  a  cow  which  has  had  a  calf 
within  the  year,  kept  and  depastured  upon  the  lands  of  occupiers,  within  the  said 
parish  and  rectory,  in  lieu  and  satisfaction  of  the  tithe  of  the  milk  of  such  milch  cow ; 
Id.  for  every  far  cow  or  strip,  that  is,  a  milch  cow  that  has  not  had  a  calf  within  the 
year,  kept  and  depastured  upon  the  lauds  of  such  occupieis  respectively,  in  lieu  and 
satisfaction  of  the  tithe  of  such  far  cow  or  strip,  and  the  milk  thereof ;  Id.  for  every 
foal  had  upon  the  lands  of  such  occupiers,  respectively,  in  lieu  and  satisfaction  of  the 
tithe  of  such  foal;  Id.  for  every  hive  of  bees,  had  on  the  farm  of  such  occupiers 
respectively,  in  lieu  and  satisfaction  of  the  tithes  of  the  honey  and  wax  of  such  bees ; 
one  egg  for  every  hen,  and  two  eggs  for  every  cock,  kept  on  the  farms  of  such 
occupiers  respectively,  in  lieu  and  satisfaction  of  the  tithes  of  the  eggs  produced  by 
such  hens,  and  all  which  parochial  moduses  the  defendants  stated  to  be  payable  at 
Easter,  in  every  year,  or  as  soon  after  as  demanded.  All  the  [60]  defendants  stated 
that  they  had  paid  the  several  moduses  to  a  period  subsequent  to  the  filing  of  the  bill. 

Mr.  Kose,  Mr.  Simpkinson,  and  Mr.  Lynch,  for  the  plaintiff. 

Mr.  Boteler  and  Mr.  Monro,  for  the  defendants. 

For  the  plaintiff,  evidence  was  given  of  his  presentation,  institution,  and  induction  ; 
and  passages  from  the  answer,  admitting  the  occupation  by  the  defendants,  and  their 
perception  of  titheable  matters,  were  read. 

For  the  defendants  many  old  witnesses  were  examined,  who  deposed  to  the 
antiquity  of  the  farms,  and  to  the  boundaries  being  the  same  in  modern  as  in  former 
times.  Several  of  these  witnesses  also  proved  the  actual  payment  of  the  farm  moduses 
many  years  back ;  some  of  the  witnesses  deposing  to  having  themselves  actually 
occupied  the  farms  fort}^  or  fifty  years  before,  and  having  paid  the  moduses ;  others 
of  the  witnesses  deposing  to  the  farms  having  been  occupied  by  relations  or  other 
persons,  whom  they  had  seen  pay  the  farm  moduses  in  question. 

The  defendants  also  ofiered  to  give  in  evidence  the  testimony  of  certain  witnesses, 
who  deposed  to  having  heard  their  deceased  parents  and  relations,  who  had  many 
years  ago  occupied  the  farms  in  question,  say  that  the  moduses  in  question  were 
payable  and  paid  by  the  occupiers  for  the  time  being  of  the  said  farms,  in  lieu  of  the 
tithes  of  corn,  hay,  calves,  wool,  and  lambs. 

The  last-mentioned  evidence  was  objected  to,  on  the  part  of  the  plaintiff,  as  being 
evidence  of  reputation  of  a  private  right,  which,  it  was  insisted,  was  not  admissible. 
Morewood  v.  Wood  (14  East,  327,  n.),  IVeekes  v.  S'parke  (1  Maule  &  Sel.  679),  White  v. 
Lisle  (4  Madd.  214;  3  E.  &  Y.  969),  and  Pritchett  v.  Hmeyhwne  (1  Younge  &  J.  135). 

[61]  For  the  reception  of  the  evidence,  it  was  contended  by  the  counsel  for  the 
defendants,  that  Morewood  v.  Wood  was  on  a  question  of  a  right  to  dig  stone  on  the 
lord's  waste  as  annexed  to  a  particular  estate.  That  a  difference  prevailed  on  the 
circuits  with  respect  to  the  admission  of  such  evidence.  That  the  enjoyment  of  an 
easement  to  dig  stones  for  twenty  years,  would  give  the  right,  but  not  so  with  respect 
to  tithes.  That,  in  Weekes  v.  Sparke,  it  would  appear  to  be  admitted,  that  a  farm 
modus  was  an  excepted  case.  That,  in  many  cases,  a  modus  could  not  be  established 
except  by  evidence  of  reputation.  Austen  v.  Piggott  (Cro.  Eliz.  736;  Moo.  911; 
1  Eagle  &  Y.  151),  Moore  v.  Bullock  (Cro.  Jac.  501 ;  1  Eagle  &  Y.  297),  Fielder  v. 
Meynell  (2  M'Cleland  and  Younge). 

Lord  Chief  Baron.  I  can  do  nothing  else  in  this  case  than  follow  what  I  con- 
sider to  be  the  rule  on  this  subject,  and  which  I  have  already  acted  upon,  and  know 
to  be  in  accordance  with  the  opinion  of  the  other  Judges.  All  I  can  do  is,  if  the 
defendants  desire  it,  to  put  this  question  in  a  proper  course  for  argument  before 
another  tribunal. 

Evidence  rejected. 

In  support  of  the  farm  moduses  and  of  the  parochial  moduses,  the  defendants 
gave  in  evidence  two  terriers;  one  dated  in  1764,  and  the  other  in  1770,  both  con- 
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tHiningthe  following  entry,  under  the  head  tithes  : — "  The  tithes  due  to  the  rector  are 
small  tithes,  Easter  offerings,  and  moduses  in  lieu  of  all  general  tithes  payable  out  of 
the  lands  throughout  the  whole  parish."  The  defendants  also  proved,  by  many  old 
witnesses,  the  payment  of  the  parochial  moduses,  and  the  general  reputation  that 
such  moduses  were  payable  in  respect  of  the  articles  stated  by  the  answer  to  be 
covered  by  such  moduses. 

[62]  For  the  rector,  and  to  rebut  the  evidence  of  the  defendants,  were  produced 
several  terriers,  signed  by  the  rector,  churchwardens,  and  some  of  the  inhabitants ;  all 
of  them  mentioned  the  rector's  right  to  glebe  lands,  and  none  of  them  referred  to 
tithes  as  payable  to  him.  The  first  terrier  was  dated  in  1684,  and  contained  the 
following  entry: — "Tithe  rents  due  to  the  rector,  351.  16s.  lOd."  The  next  terrier, 
which  was  dated  in  1690,  after  noticing  the  rector's  right  to  the  glebe  lands,  contained 
the  following  words  : — '•  In  tythe  rent  to  the  parson,  351.  per  annum."  Terriers,  dated 
respectively,  1693,  1716,  1743,  1748,  and  two  without  date,  all  of  which  noticed  the 
glebe  lands,  but  made  no  mention  of  tithes.  A  terrier,  dated  26th  June,  1677,  signed 
by  Richard  Dawson,  the  rector,  two  churchwardens  (one  named  Isaac  Blizard),  and 
four  principal  inhabitants,  containing  the  following  passage  : — "The  tithes  due  to  the 
rector  are  small  tithes,  Easter  offerings,  and  great  tithes,  for  which  last  a  composition 
tithe  rent  throughout  the  parish  is  at  present  paid  to  the  rector."  Terriers  of  the 
years  1781,  1786,  1809,  1817,  1825,  being  almost  verbatim  copies  of  the  lease  of 
26th  June,  1777,  were  also  produced  on  the  part  of  the  plaintiff. 

For  the  plaintiff  it  was  contended  that  the  moduses  were  not  supported  by  any 
satisfactory  evidence,  there  being  no  actual  documents  produced,  nor  even  any  receipts 
for  the  moduses.  That  the  parol  evidence  on  the  part  of  the  defendants  was  irre- 
concilable with  the  two  terriers  produced  by  them,  and  wholly  at  variance  with  the 
terriers  proved  by  the  plaintiffs.  That  the  greater  part  of  the  witnesses  were  ignorant 
persons,  the  depositions  of  nearly  the  whole  of  them  being  signed  by  them  as  marks- 
men, and  nearly  all  the  witnesses  appeared  to  be  related  to  or  connected  with  some  of 
the  defendants.  That  the  Court  would  not  be  satisfied  with  parol  evidence  alone, 
without  any  document  or  deeds,  the  evidence  being  most  meagre  and  unsatisfactory. 
That  there  was  no  evidence  [63]  of  the  antiquity  of  the  farm,  nor  of  the  payments. 
That  on  all  occasions  in  which  farm  moduses  had  been  established,  some  title  deeds 
had  been  produced;  and  the  case  had  not  depended,  as  the  present  did,  on  the 
evidence  of  two  or  three  witnesses.  That  the  character  of  the  payment  was  not 
proved,  for  there  was  no  evidence  that  it  was  paid  or  received  as  a  modus,  though 
the  witnesses  took  upon  themselves  to  swear  that  it  was  a  modus.  That  the  terriers 
shewed  there  was  no  modus  payable  in  respect  of  any  small  tithes ;  and  the  payment 
in  respect  of  the  great  tithes  would  appear  to  have  been  only  a  temporary  composition. 
That  in  Mijtton  v.  Harris  (3  Price,  9 ;  3  E.  &  Y.  1391)  terriers  stating  that  tithe  of 
hay  was  payable  in  kind,  signed  by  the  rector,  churchwardens,  overseers,  and  some 
of  the  parishioners,  were  held  good  evidence,  to  rebut  the  presumption  of  a  farm 
modus,  though  there  was  proof  of  a  money  payment  having  been  uniformly  rendered 
within  living  memory,  and  there  was  no  evidence,  except  the  terriers,  even  of 
reputation,  of  the  tithe  having  been  taken  in  kind ;  that  Mytton  v.  Harris  was  cited 
and  approved  of  in  Drake  v.  Smith  (Dan.  104 ;  5  Price,  369 ;  3  E.  &  Y.  888 ;  8  Price, 
692;  3  E.  &  Y.  1012-1187),  both  in  this  Court  and  in  the  House  of  Lords;  and,  in 
Noel  v.  Lee,  on  a  rector's  bill,  the  occupiers  set  up  a  modus,  the  antiquity  and  uniformity 
of  the  payment  were  proved,  and  receipts  for  it  were  produced  ;  on  the  part  of  the 
rector,  two  or  three  terriers,  of  a  date  antecedent  to  the  payment,  were  produced, 
which  stated  the  rector  to  be  entitled  to  tithes  in  kind,  and  referred  to  his  right  to 
tithes  in  kind,  in  the  most  general  terms ;  and  the  Court  held,  on  the  authority  of 
the  cases,  that  the  terriers  must  prevail  against  the  parol  evidence. 

[Lord  Chief  Baron.  The  terriers  stated  the  tithes  to  be  paid  in  kind.  Where 
they  merely  state  tithes  to  be  payable,  I  have  considered  the  expression  to  be 
equivocal,  [64]  and  to  be  capable  of  being  explained  by  the  subsequent  usage.] 

That  it  was  impossible  to  read  these  terriers  without  coming  to  the  conclusion, 
that  the  tithes  mentioned  in  them  were  payable  in  kind.  With  respect  to  the 
parochial  moduses,  admitting  some  of  them  to  be  prima  facie  made  out,  still  it  was 
clear  that  one  of  them  was  bad  on  the  face  of  it,  viz.  the  modus  alleged  to  be  payable 
for  eggs,  which  was  a  modus  of  a  part  of  the  same  titheable  matter  in  lieu  of  the 
whole.     That,  in  Jcnkinson  v.  Boystm  (5  Price,  495 ;  Dan.  101 ;  3  E.  &  Y.  896),  it 
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was  laid  in  the  same  terms ;  and  Chief  Justice  Richards  observed,  that  the  modus 
was  so  laid  as  to  cover  any  quantity  of  eggs,  even  if  there  were  five  hundred,  and 
could  not  be  good.  That  the  parochial  mod  uses,  though  prima  facie  made  out,  could 
not  stand  when  contrasted  with  the  statement  in  the  terriers,  as  the  terriers  shewed 
a  distinct  recognition  on  the  part  of  the  occupiers  that  tithes  were  due  in  kind. 

In  reply,  Brinklow  v.  Edwards  (Bunb.  307;  2  Wood,  314;  2  E.  &  Y.  30),  Burslem 
v.  Spencer  (2  Wood,  380;  2  E.  &  Y.  65),  Lee  v.  Collins  (I  Rol.  Ab.  1614),  and  Hill  v. 
Vaugh,{e)  were  cited  in  support  of  the  modus  for  eggs. 

The  Lord  Chief  Baron.  This  is  a  rector's  bill,  by  which  he  seeks  every  species 
of  tithes,  against  twelve  defendants.  They  all  join  in  the  same  answer,  and  all  of 
them,  in  this  answer,  set  up  farm  moduses,  for  their  respective  farms,  in  respect  of 
certain  titheable  matters,  and  also  they  set  up  certain  parochial  moduses.  As  to  some 
of  the  farm  moduses,  no  evidence  whatever  has  been  produced  in  support  of  them. 
The  plaintifi'  therefore  will  be  [65]  entitled  to  a  decree  against  these  particular 
defendants,  for  the  tithes  of  the  lands  in  their  occupation  respectively,  which  they 
allege  to  be  covered  by  the  money  payments  stated  in  their  answer.  These  defendants 
are  Henry  Heaton,  William  Clarke,  Thomas  Walker,  John  Walker,  in  respect  of  a 
farm  called  Greenford ;  Robert  Fellow,  in  respect  of  a  farm  called  Lower  Rayhead ; 
and  Henry  Liskip,  Richard  Blizard,  and  John  and  Robert  Walker,  in  respect  of  the 
farm  called  Newhurst.  William  Jackson,  Christopher  Lancaster,  and  Isaac  Blizard, 
have  given  evidence  of  their  exemption  from  the  payment  of  tithes  in  kind. 

The  first  point  to  be  made  out  in  support  of  a  farm  modus  is  the  antiquity  of  the 
farm.  It  is  an  essential  part  of  this  proof,  that  its  contents  and  boundaries  should  be 
distinctly  described. 

It  appears  to  me  that  all  the  defendants  last  enumerated  have  sustained  the 
burden  thrown  on  them  by  the  law  in  this  respect,  and  the  evidence  which  has  been 
produced  and  read  on  their  part,  sufficiently  supports  the  averments  in  their  answers. 

The  defendant,  respecting  whose  case  I  have  most  doubted,  is  Isaac  Blizard,  as  to 
the  farm  called  Ling  Hill,  which,  he  says,  consists  of  twenty-three  acres  and  two  roods. 
There  are  three  witnesses  examined,  to  prove  the  averments  in  the  answer  respecting 
the  boundaries  of  this  farm.  There  is  some  difficulty  in  making  the  testimony  of 
these  witnesses  agree  exactly  with  each  other  and  with  the  answer,  in  the  names  which 
are  given  to  some  of  the  closes,  and  in  the  quantities.  But  I  think,  upon  the  whole, 
it  would  not  be  just  to  overrule  this  modus  upon  that  ground,  as  I  think  the 
discrepancies  are  not  so  great,  but  that  they  might  be  easily  reconciled  by  a  little 
explanation ;  and  the  rector  has  it  in  his  power  to  submit  the  subject  to  a  tribunal, 
better  fitted  than  the  present  to  examine  a  question  of  this  description. 

The  next  point  is  the  actual  payment  of  the  several  mo-[66]-duses  pleaded,  and 
the  non-render  of  tithes  in  kind,  for  several  districts.  The  evidence  on  this  subject 
is,  to  a  certain  extent,  extremely  distinct  and  satisfactory,  and  any  objection  which 
can  be  stated  to  any  one  of  the  pleas,  is  equally  applicable  to  all  of  them.  The 
evidence  is  generally  of  this  nature :  Persons  who  have  known  the  farms  for  many 
years,  as  far  back  as  forty,  fifty,  or  sixty  years,  and  some  of  whom  actually  occupied 
them,  and  who  had,  for  the  identical  lands,  made  these  very  payments  to  the  then 
rectors,  in  lieu  and  satisfaction  of  the  particular  tithes  in  question.  This  is  confined, 
in  each  individual  instance,  to  about  three  witnesses,  but  all  of  whom  speak  positively 
to  the  fact  of  their  having  paid  it,  or  seen  it  paid. 

There  was  also  tendered  evidence  of  reputation,  which  was  rejected,  in  obedience 
to  the  supposed  rule  of  law,  that  hearsay  evidence  is  not  admissible  on  a  question  of 
private  right.  It  appears  to  me,  that  the  evidence  actually  produced  for  all  these 
payments,  is  as  strong  and  satisfactory  as  can  be  expected  upon  this  subject.  The 
sum  paid  for  a  particular  farm  is  not  likely  to  fall  within  the  actual  notice  of  any 
person  but  the  occupier  and  his  family ;  and,  as  the  occupier's  conversations  cannot  be 
read,  it  is  not  probable  that  the  actual  payment  should  be  susceptible  of  proof  by 
many  witnesses.  It  appears  to  me,  that  the  cases  of  all  the  defendants  I  have  last 
enumerated,  are  sufficiently  made  out.  The  tithes  which  these  payments  are  averred 
to  cover  are  corn,  hay,  calves,  lambs,  and  wood.  That  the  payments  were  made  in 
respect  of  these  articles,  is  proved  by  the  witnesses  stating  that  these  were  articles 
covered  by  the  payments  made  by  them,  and  that  no  tithes  of  these  articles  were  ever 

(e)  1  Ld.  Raym.  358 ;  Holt,  672;  2  Salk.  656;  Carth.  461 ;  1  E.  &  Y.  629. 


YOU.  67.  LONSDALE   V.  HEATON  909 

rendered  in  kind,  to  their  knowledge.  We  have,  therefore,  in  support  of  these 
moduses,  so  far  as  parol  testimony  goes,  as  strong  and  satisfactory  evidence  as  the 
case  is  capable  of  receiving,  if  any  case  can  be  supported  by  such  evidence  alone,  and 
if  it  is  not  overturned  by  conflicting  testimony.  Conflicting  parol  tes-[67]-timony  as  to 
the  usage  there  is  none.  The  rector  has  not  examined  a  single  witness  to  disprove 
the  fact  of  these  payments,  or  to  shew,  that  in  any  one  instance,  tithes  in  kind  have 
been  rendered.  His  case  is  put  upon  the  want  of  documentary  evidence,  carrying  the 
payments  back  beyond  the  actual  memory  of  man,  and  upon  the  efTect  of  certain 
terriers  respecting  the  ecclesiastical  emoluments  of  the  parish. 

As  to  the  want  of  antiquity  in  the  evidence  on  the  part  of  the  defendants,  so  far 
as  that  might  be  expected  from  parol  testimony,  it  is  manifest  that  the  rule  of  law 
which  shuts  out  hearsay  and  reputation,  must  excuse  the  defendants  from  that 
deficiency,  because  we  do  not  and  cannot  know,  that  it  arises  from  the  weakness  of 
their  case.  The  want  of  ancient  receipts  may  be  accounted  for,  as  it  does  not  appear 
to  have  been  the  habit  to  give  them.  The  rector's  books  are  not  in  the  power  of  the 
defendants.  The  mention  of  such  a  modus  in  ancient  deeds  or  instruments  is  not 
necessary,  as  the  existence  of  a  modus  does  not  entitle  a  party  to  a  conveyance  of 
tithes.  It  is  no  title  to  the  tithes  which  ought  properly  to  be  found  in  a  convey- 
ance. It  seems  to  me,  therefore,  that,  in  justice,  the  evidence  which  has  been  actually 
produced,  on  the  part  of  the  defendants,  is  sufficient  to  make  out  a  prima  facie  case  in 
opposition  to  the  demand  of  tithes  in  kind,  unless  the  terriers  contain  a  conclusive 
answer  to  it.  The  terriers  commence  in  1684;  they  are  signed  by  the  rector,  church- 
wardens, and  some  of  the  inhabitants.  They  all  describe  the  glebe  lands.  As  to  the 
money  payments,  the  expression  which  is  the  foundation  of  the  plaintiffs  argument 
is,  in  the  early  terriers,  to  the  effect  following: — "Tythe  rents  due  to  the  rector, 
351,  16s.  lOd."  Such  is  the  expression  of  the  terrier  of  1684,  the  first  produced.  The 
next  is  dated  1690,  and,  after  the  enumeration  of  glebe  lands,  there  are  these  words : 
"  In  tithe  rent  to  the  parson,  351.  per  annum."  There  then  follow  a  terrier,  dated 
[68]  1693,  another  of  1716,  another  of  1743,  and  another  of  1748,  and  two  others 
without  date ;  all  of  which  affect  to  mention  only  the  glebe  lands,  and  do,  in  fact, 
contain  no  mention  whatever  of  tithes.  In  1777  there  is  a  terrier,  signed  by  Richard 
Dawson,  the  rector,  the  two  churchwardens,  of  whom  one  is  named  Isaac  Blizard, 
and  four  others  described  as  principal  inhabitants.  In  this  terrier  are  contained  the 
following  words: — "The  tithes  due  to  the  rector  are  small  tithes,  Easter  offerings, 
and  great  tithes,  for  which  last  a  composition  tithe  rent  throughout  the  parish  is  at 
present  paid  to  the  rector."  Then  is  exhibited  a  terrier  of  1781,  in  which  precisely 
the  same  expression  is  contained.  It  is  repeated  in  a  terrier  of  1786,  in  another  of 
1809,  in  another  of  1817,  and,  lastly,  in  one  of  1825.  In  all  of  these  the  expression 
contained  in  the  terrier  of  1 777  is  repeated  so  exactly  and  precisely,  as  to  shew  that  they 
are,  in  this  respect,  copies,  one  of  the  other.  On  the  part  of  the  defendants,  two  terriers 
were  produced,"one  of  1764,  and  the  other  of  1770.  These  are  signed  by  the  then 
rector  Henry  Howell,  by  the  churchwardens,  and  some  principal  inhabitants,  among 
which  are  found  persons  of  the  same  name  as  appear  to  have  signed  the  terriers 
of  1748  and  1777,  produced  by  the  plaintiff.  I  allude  to  the  names  of  Christopher 
Dawson,  and  John  Walker. 

In  these  two  terriers,  of  1764  and  1771,  the  expression  respecting  tithes  is  the 
same,  and  it  is  as  follows: — "The  tithes  due  to  the  rector  are  small  tithes,  Easter 
offerings,  and  moduses  in  lieu  of  all  great  tithes,  payable  out  of  the  lands  throughout 
the  whole  parish." 

The  question  which  I  have  to  decide  is,  whether  the  expressions  in  these  terriers, 
taken  altogether,  are  so  decisive  as  entirely  to  destroy  the  effect  of  the  money  payments 
proved  to  have  been  made  for  half  a  century,  with  entire  uniformity,  and  accepted  by 
the  rector  for  the  time  being,  in  satisfaction,  not  of  the  great  tithes  alone,  but  in  [69] 
satisfaction  of  the  great  tithes,  together  with  those  of  calves,  wool,  and  lambs ;  I  ap- 
prehend that  the  course  which  has  prevailed  in  Courts  of  equity  on  this  subject,  would 
not  authorize  me,  sitting  in  a  Court  of  that  description,  to  overrule  the.se  supposed 
moduses,  and  to  disregard  the  evidence  of  usage  upon  which  they  are  founded,  unless  I 
were  entitled  to  represent  that  the  evidence  against  them  were  clear  and  decisive. 

I  have  said  nothing  on  the  subject  of  rankness  :  no  point,  founded  on  the  largeness 
of  the  payment,  was,  so  far  as  I  recollect,  made  iti  the  argument  at  the  bar.  In  truth, 
it  would  have  been  unavailing.     We  have  little  evidence  respecting  the  value  of  the 
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farms,  though  we  have  sufficient  evidence  respecting  their  extent.  And,  so  far  as  I  am 
able  to  conjecture  on  this  subject  of  rankness,  farm  moduses  have  been  established, 
to  which  that  objection  would  have  applied  more  strongly  than  to  any  one  instance  in 
the  present  case.  The  contention,  therefore,  on  the  part  of  the  plaintiff,  rests  entirely 
on  the  terriers.  Now,  the  early  terriers,  which  contain  the  expression :  "  Tythe 
rents  due  to  the  rector  351.  or  351.  16s.  lOd."  do  not  seem  to  be  at  all  conclusive. 
The  language  used  combines  every  thing  together,  and  does  not  seem  to  exclude  the 
possibility  of  the  payments  now  in  question  being  made  at  that  time. 

An  ancient  money  payment,  in  lieu  of  tithes,  may,  without  any  violence  to  language, 
be  called  a  tithe  rent.  The  language  relied  on  by  the  plaintiff,  and  introduced  into 
the  terrier  of  1777,  "that  the  tithes  due  to  the  rector  are  the  small  tithes  and  great 
tithes,  for  which  last,  a  compensation  tithe-rent  is  at  present  paid,"  is  inaccurate, 
unless  the  parol  testimony  is  to  be  disbelieved.  Because,  in  the  first  place,  all  small 
tithes  are  not  received  by  the  rector,  nor  were  the  payments,  as  the  terriers  express, 
a  general  composition  tithe  rent  throughout  the  parish,  but  some  small  tithes  were, 
de  facto  commuted  for  money  payments,  and  the  commutations  for  the  great  tithes 
were  payments  made  by  individual  occupiers  for  their  particular  farms,  and  these  [70] 
covered  not  the  great  tithes  only,  but  certain  important  small  tithes  also,  viz.  calves, 
lambs,  and  wool ;  these  entries,  therefore,  are  manifestly  inaccurate  representations 
of  the  fact.  It  seems  to  me,  that  I  cannot  overrule  these  moduses,  until  the  defendants 
have  had  an  opportunity  of  establishing  them  by  the  opinion  of  a  jury. 

As  to  the  parochial  moduses,  which  are  as  follow,  viz.  : — 2d.  for  every  milch  cow, 
called  a  new  cow,  that  is,  a  cow  that  has  had  a  calf  within  the  year,  in  lieu  of  the 
tithe  of  milk  of  such  cow  ;  Id,  for  every  cow  or  strip,  that  is,  a  milch  cow  which  has 
not  had  a  calf  within  the  year,  in  lieu  of  the  tithe  of  milk  of  such  cow ;  Id.  for  every 
foal  in  lieu  of  the  tithe  of  foals ;  Id.  for  every  hive  of  bees,  in  lieu  of  the  tithe  of 
honey  and  wax ;  and  one  egg  for  every  hen,  and  two  eggs  for  every  cock,  in  lieu  of  the 
tithe  of  eggs  produced  by  such  hens ;  the  evidence  is  much  more  extensive  than  the 
evidence  in  support  of  the  farm  moduses. 

The  witnesses  are  more  numerous.  It  was  to  be  expected  from  the  more  general 
knowledge  of  the  fact  existing  in  the  parish.  The  evidence  of  reputation  on  this 
subject  being  admissible,  necessarily  carries  the  direct  testimony  of  the  usage  farther 
back  than  in  the  former  part  of  the  case ;  and  the  objection  to  the  effect  of  this 
evidence  from  the  terriers,  is  not  so  strong  as  it  is  in  the  case  of  the  farm  moduses : 
All  that  the  terriers  import  upon  this  subject  is,  that  the  rector  is  entitled  to  the 
small  tithes  of  the  parish,  an  expression  so  general  and  indefinite  as  not  to  exclude  the 
possibility  of  the  existence  of  the  money  payments  proved  by  the  parol  testimony. 

The  evidence  on  the  part  of  the  rector,  in  regard  to  the  parochial  moduses,  is 
equally  defective,  so  far  as  respects  any  parol  testimony.  I  do  not  find  that  any 
witness  contradicts  the  existence  of  these  payments,  or  shews  the  render  of  tithes 
in  kind  of  any  of  the  articles  averred  to  be  covered  by  them,  or  any  variation  in  the 
amount  of  the  payments  themselves.  The  facts  are  proved  as  strongly  as  such  facts 
usually  are,  and  as  is  requisite.  I  cannot,  [71]  therefore,  decree  an  account  (as  prayed 
by  the  bill)  of  the  tithes  in  kind  of  these  articles. 

The  consequence  of  my  opinion  is,  that  the  plaintiff  must  have  a  decree  with  costs, 
against  Henry  Heaton,  William  Clarke,  Thomas  Walker,  and  John  Walker,  in  respect 
of  his  farm  called  Greenford ;  Robert  Fellow,  in  respect  of  his  farm  called  Lower 
Rayhead ;  and  Henry  Inskip,  for  all  the  tithes  of  corn,  hay,  calves,  lambs,  and  wool. 
As  to  the  other  defendants,  Richard  Blizard,  John  and  Robert  Walker,  in  respect 
of  the  farm  called  Newhurst;  John  Jackson,  Christopher  Lancaster,  Robert  Fellows, 
in  respect  of  his  farm  called  Shirden  ;  and  Isaac  Blizard,  the  bill,  as  against  them, 
must  be  dismissed  in  respect  of  the  tithes  covered  by  their  pleas  regarding  the  farm 
moduses,  unless  the  plaintiff  shall  choose  to  try  issues  upon  them ;  or,  if  the  plaintiff 
should  prefer  it,  I  would  retain  the  bill  twelve  months,  in  order  that  he  may  bring  an 
action  and  try  the  farm  moduses,  or  any  of  them,  in  that  form.  As  these  moduses 
cover  the  predial  tithes,  though  they  are  averred  to  cover  other  tithes  also,  perhaps 
the  point  may  be  better  tried  in  an  action,  and  the  plaintiff  would  prefer  to  have  the 
opportunity  of  choosing  his  Court.  If  the  plaintiff,  the  rector,  declines  both  these 
offers,  his  bill  must  be  dismissed  as  to  these  farm  moduses,  with  costs. 

As  to  the  parochial  moduses,  they  are  in  the  same  situation,  the  usage  is  proved 


YOU.  72.  LONSDALE   V.   HEATON  911 

in  fact,  and,  therefore,  the  bill  insisting  on  tithes  in  kind  must  be  dismissed  with  costs, 
as  to  the  particular  articles. 

It  is  objected  to  the  modus  (if  it  may  be  so  called)  for  eggs,  that  it  is  in  truth 
a  render  of  a  part  of  an  article  for  the  whole,  and  the  case  of  Jenkinson  v.  Rmjston 
(5  Price,  495)  was  cited.  In  that  case,  the  modus  was  laid  for  every  hen  or  duck, 
two  eggs ;  and  for  every  cock  or  drake,  three  eggs ;  [72]  which  Lord  Chief  Baron 
Eichards  overruled.  The  modus  overruled  by  Chief  Baron  Richards  resembles  the 
present  modus  so  much,  that  I  think  I  ought  to  follow  that  decision,  especially  as  it 
does  not  appear  that  his  opinion  contradicted  any  other  rule. 

The  previous  cases,  to  which  the  opinion  of  Chief  Baron  Richards  seems  to  be 
contrary,  are  distinguishable  from  that  before  him,  inasmuch  as  the  render  was  due, 
whether  the  parishioners  had  the  titheable  articles  or  not,  which  does  not  appear 
to  be  the  nature  of  the  present  alleged  modus.  The  specific  number  of  eggs  are 
payable  in  respect  of  the  eggs  produced  by  the  identical  hens.  It  appears  to  me, 
therefore,  that  this  modus,  as  pleaded,  is  void  in  law.  The  rector  will  be  entitled 
to  an  account  of  all  the  eggs  against  all  the  defendants,  with  costs. 

I  have  as  yet  taken  no  notice  of  one  answer  set  up  by  all  the  defendants,  and 
opposed  to  the  plaintiff's  claim ;  I  allude  to  the  averment  in  the  answer,  that  the 
plaintiff  was  simoniacally  presented  to  the  living.  Without  inquiring  whether  this 
is  a  defence,  on  the  part  of  the  occupier,  to  a  demand  for  tithes  by  the  actual  incum- 
bent, it  is  sufficient  to  say,  on  the  present  occasion,  that  there  is  no  evidence  whatever 
to  establish  the  defence  in  fact,  and  it  has  been  abandoned  in  the  argument.  There- 
fore, the  defendants  must  pay  to  the  plaintiff  all  the  costs  occasioned  by  that  part  of 
the  suit. 

The  question  of  simony  raised  by  the  defendants  in  this  case  was  abandoned  at 
the  hearing,  and  was  ad-[73]-mitted  to  be  untenable  after  the  decision  in  Fox  v.  The 
Bishop  of  Chester  (1  Dow,  P.  C.  (New  Series),  416). 

In  the  course  of  the  cause,  with  a  view  to  establish  the  alleged  simony,  inter- 
rogatories were  exhibited  for  the  examination  of  Mr.  Robert  Trappes,  a  gentleman 
who  had  acted  as  the  solicitor  of  a  Mr.  Searle,  the  owner  of  the  advowson,  in  the  sale 
of  the  next  presentation. 

That  gentleman  demurred  to  answering  those  interrogatories,  without  the  consent 
of  Mr.  Searle,  alleging  that  he  had  no  knowledge  of  the  matter  inquired  after  by  the 
interrogatories,  except  such  as  he  had  derived  from  being  the  solicitor  of  the  said 
Mr.  Searle. 

Dec.  17th,  1828. — Mr.  Lynch,  in  support  of  the  demurrer.  In  Parkhurst  v.  Lowten 
(2  Swans.  194,  216),  Lord  Eldon,  speaking  of  the  privilege  of  an  attorney  to  refuse 
to  be  examined,  says:  "The  privilege  which  he  claims  is  the  privilege,  not  of  the 
attorney,  but  of  the  client,  and  is  founded  on  this  consideration,  that  there  would  be 
no  safety  in  dealing  with  mankind  if  persons  employed  in  such  transactions  were 
compelled  to  state  that  which  they  have  learned  only  by  this  species  of  confidence." 
In  this  case,  as  in  Parkhurst  v.  Lowten,  the  only  object  in  calling  this  witness  is  to 
prove  simony.  A  party  himself  is  not  bound  to  answer  questions  which  may  subject 
him  to  penalties.  Harris&ii  v.  Southcote  (1  Atk.  527),  East  India  Company  v.  Campbell 
(1  Ves.  sen.  246).  This  principle  is  laid  down  by  Lord  Redesdale  (Tr.  on  PI.  158), 
who  also  observes :  "  In  such  cases,  if  the  defendant  is  not  obliged  to  answer  the  facts, 
he  need  not  answer  the  circumstances,  though  they  have  not  such  an  immediate 
tendency  to  criminate."  If  a  bill  had  been  filed  against  Mr.  Searle,  he  would  clearly 
not  have  been  bound  to  answer  any  facts  or  circumsbvnces  tending  to  shew  simony. 
And  the  witness  here  states  that  he  has  no  knowledge  but  what  he  received  from 
Mr.  Searle  as  his  [74]  client.  Lord  Eldon,  in  Parkhurst  v.  Lowten,  does  not  put  the 
case  on  the  ground  of  its  being  a  confidential  communication  by  the  client  to  the 
attorney,  but  on  the  principle,  that  the  knowledge  was  derived  through  being 
employed  as  attorney.  In  Kobson  v.  Kemp  (5  Esp.  51),  where  an  attorney  was  called 
to  prove  the  circumstances  under  which  a  warrant  of  attorney  had  been  destroyed, 
and  it  appeared  that  his  knowledge  of  the  subject  arose  from  his  being  employed  as 
attorney.  Lord  Ellenborough  held,  he  was  privileged  from  answering,  though,  in  that 
cjise,  there  was  no  confidential  communication.  In  Brard  v.  Ackerman  (5  Esp.  1 1 9, 
120),  which  was  an  action  on  a  bill  of  exchange,  usury  was  attempted  to  be  proved 
in  the  course  of  the  defence.  Lord  Ellenborough  ruled  that  an  attorney  was  not 
bound  to  answer  with  respect  to  the  particulars  of  the  bill  of  exchange  when  the 
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knowledge  of  those  particulars  was  only  derived  from  the  bill  being  intrusted  to  him 
by  his  client.  In  Cromack  v.  Heathcote  (4  J.  B.  Moo.  357 ;  S.  C.  2  Bro.  &  Bingh.  4), 
an  attorney  had  been  requested  jto  prepare  a  deed,  which,  under  the  circumstances, 
would  have  been  fraudulent :  he  refused  to  prepare  it,  and  the  deed  was  afterwards 
prepared  by  some  other  person  ;  and,  in  an  action,  the  validity  of  this  deed  coming  in 
question,  evidence  of  the  fraud  was  proposed  to  be  given  through  the  attorney  who 
had  refused  to  prepare  it,  but  was  rejected,  though  he  was  not  the  attorney  in  the 
cause.  And  the  principle  laid  down  in  that  case  was,  that  the  privilege  was  not 
confined  merely  to  confidential  communications,  but  to  any  information  acquired  by 
the  party  in  the  character  of  solicitor.  In  Wilson  v.  Rastall  (4  T.  E.  753),  Mr.  Justice 
BuUer  observes :  "  The  privilege  is  confined  to  the  cases  of  counsel,  solicitor,  and 
attorney  ;  but,  in  order  to  raise  the  privilege,  it  must  be  proved  that  the  information 
which  the  adverse  party  wishes  to  learn,  was  communicated  to  the  witness  in  one  of 
these  [75]  characters : "  but  he  does  not  say  that  the  communication  must  be  con- 
fidential, but  only  generally,  that  it  must  be  a  communication  received  in  one  of  these 
characters.  In  Farkhurst  v.  Lowten,  already  cited,  on  a  motion  that  a  demurrer  to 
interrogatories  by  a  witness  might  be  overruled,  the  present  Master  of  the  Rolls 
observes  :  "The  plaintiff,  insisting  by  this  motion,  that  Godfrey  is  not  entitled  to  the 
protection  which  he  claims  by  this  demurrer,  ought  to  have  accompanied  this  motion 
by  an  affidavit,  to  satisfy  the  Court  that  the  interrogatories  might  be  answered  without 
Godfrey's  disclosing  his  client's  secrets ;  and  then  he  would  have  had  an  opportunity 
of  explaining  how  the  answer  to  the  interrogatories  would  be  an  infringement  of  the 
duty  he  owes  to  his  client"  (3  Madd,  121).  The  Master  of  the  Rolls  applies  the 
privilege  to  the  protection  of  the  client's  secrets ;  and,  it  is  clear,  the  client's  secrets, 
such  for  instance,  as  a  defect  of  title,  may  be  known  without  a  confidential 
communication. 

Mr.  Boteler,  for  the  defendants.  Parkhurst  v.  Lowten  proceeded  on  the  ground 
that  the  disclosure  of  the  fact  might  subject  the  principal  to  punishment ;  no  such 
ground  is  laid  here.  The  demurrer  in  this  case  is  founded  merely  on  the  privilege 
of  the  attorney,  and  not  that  the  discovery  may  subject  the  client  to  punishment. 
Where  an  indictment  has  been  brought  for  perjury  in  an  answer,  and  a  difficulty  has 
arisen  in  identifying  the  defendant  by  the  oflScer  taking  the  answer,  the  solicitor  has 
frequently  been  obliged  to  prove  it.  In  Parkhurst  v.  Lowten,  Lord  Eldon  observes : 
"  If  the  plaintiff  were  to  ask  the  late  or  the  present  Mr.  Lowten,  whether  he  was  not 
a  party  to  the  execution  of  this  deed,  he  might  refuse  to  answer ;  but  a  third  person, 
a  witness,  to  whom  the  plaintiff  exhibits  the  deed,  and  asks  whether  he  attested  the 
execution,  must  [76]  answer.  Thus,  the  Court  would  oblige  the  attorney  of  Lowten, 
to  shew  that  Lowten  had  been  engaged  in  a  simoniacal  contract,  from  discovering 
which  Lowten  might  protect  himself.  If  the  interrogatories  are  such  as  not  to  invade 
the  privilege  of  the  client,  which  is  to  be  attended  to  by  the  attorney,  though  they 
bring  out  proof  of  simony,  yet,  bringing  out  proof  of  payment  of  the  money,  they 
must  be  answered."  In  Vaillant  v.  Dodemead  (2  Atk.  523,  546,  592),  Lord  Hardwicke 
observed  that  "demurrers  of  this  description  ought  to  be  held  to  very  strict  rules, 
and  that  all  demurrers  of  this  sort  ought  to  conclude  that  the  witness  knew  nothing 
but  by  the  information  of  his  client ; "  a  rule  in  which  Lord  Eldon  seems  to  have 
concurred  in  Parkhurst  v.  Lowten.  Much  of  the  witness's  knowledge  in  this  case  must 
have  been  derived  from  his  being  employed  as  solicitor ;  but  the  greater  part  neces- 
sarily from  other  sources  than  the  information  of  his  clients.  Many  parts  of  the 
interrogatories  go  to  facts,  which  the  witness  must  have  heard  from  other  persons 
besides  Mr.  Searle.  Eobson  v.  Kemp  was  a  case  of  professional  confidence  on  all  sides. 
In  Wilson  v.  Eastall,  it  was  not  necessary  to  discuss  the  point,  the  principal  question 
being,  whether  the  witness  was  an  attorney  or  not ;  and  it  was  held,  in  that  case,  he 
was  not  an  attorney.  The  following  cases  were  also  referred  to  on  the  part  of  the 
defendants: — Lord  Say  and Seale's case  {10  Mod.  40),  Rothwellv.  King  {2  Swanst.  221,  n.). 
The  Duchess  of  Kingston's  case  (20  How.  St.  Tr.  613,  614),  Harvey  v.  Clayton  (2  Swanst. 
221,  n.).  Stanhope  v.  Nott  (ibid.),  Spenceley  qui  tarn  v.  De  Willott  (7  East,  108),  Sandfai-d 
V.  Remington  (2  Ves.  jun.  189),  Jackson  v.  Benson  (1  Younge  &  J.  32),  Starkie  on 
Evidence  (part  4,  p.  398),  Buller's  Nisi  Prius  (page  284),  and  Duffin  v.  Smith  (Peake's 
N.  P.  108,  14). 

[77]  Mr.  Lynch,  in  reply.  Vaillant  v.  Dodemead  was  decided  under  peculiar 
circumstances.      In    Lord  Say  and  Seale's  case,  it  may  clearly   be  inferred,  that  the 
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attorney  was  merely  an  attesting  witness.  With  respect  to  the  cases  in  the  note  to 
Swanston  :  in  two  of  these  cases  the  witness  was  a  conveyancer,  not  a  counsel  or 
attorney ;  in  the  third,  the  demurrer  would  have  been  allowed  if  the  witness  would 
have  said  what  had  become  of  the  deeds.  If  Lord  Say  and  Seale'n  case  has  the  effect 
contended  for,  still,  it  has,  in  effect,  been  overruled  by  the  observation  of  Mr.  Justice 
Richardson,  in  the  cjise  in  Broderip  and  Bingham  (Cromack  v.  Heathcot,  supra).  It  has  been 
said,  that  there  are  many  facts  in  this  case  which  might  have  been  answered,  but  the 
witness  has  stated  his  objection  on  his  oath,  and  there  is  no  evidence  to  contradict 
him.  The  evidence  in  Spenceley  v.  De  Willott,  went  merely  to  prove  a  notice ;  and 
that  case  is  inconsistent  with  the  opinion  expressed  in  liobson  v.  Kemp. 

Lord  Chief  Baron.  I  have  much  less  difficulty  in  this  case,  as  to  what  ought  to 
be  done,  than  as  to  the  mode  in  which  it  ought  to  be  done.  If  1  thought  it  necessary 
in  this  case  to  lay  down  any  general  rule,  and  to  de6ne  with  precision  the  limits  of 
that  rule,  I  should  think  it  proper  to  require  some  time  for  consideration;  but  it 
appears  to  me,  that  this  case  may  be  decided  in  a  great  measure  on  its  own  circum- 
stances. I  find  it  impossible  to  reconcile  the  various  decisions.  The  safer  course, 
therefore,  is  to  follow  what  has  been  laid  down  as  a  clear  general  rule,  than  to  attend 
to  each  particular  case.  To  go  through  each  case,  and  to  extract  the  principle  from 
it,  would  be  a  work  of  some  difficulty,  if  not  impossibility  ;  whilst  the  present  case,  as 
it  appears  to  me,  may  easily  be  decided  on  the  plain  general  ground. 

On  the  one  hand,  I  cannot  accede  to  the  proposition,  that  to  enable  the  witness 
to  protect  himself  from  answering,  the  communication  must  have  come  from  the  lips 
of  the  [78]  client  himself.  On  the  other  hand,  the  proposition,  that  an  attorney  shall 
be  protected  from  discovering  any  information,  which,  in  the  course  of  his  employ- 
ment, he  receives,  in  any  way,  or  at  any  time,  is  wholly  wild,  and,  if  correct,  it  would 
come  to  this,  that  an  attorney  can  never  be  a  witness  in  any  case  which  is  contrary  to 
every  day's  practice. 

I  think  the  true  rule  lays  between  the  two,  and  inclines  rather  more  to  the  former, 
than  to  the  latter  proposition. 

I  am  inclined  to  overrule  the  demurrer,  but  to  allow  the  witness  to  say,  that  the 
particular  fact  interrogated  to  was  communicated  to  him  by  his  client,  or  to  state  how 
he  derived  the  knowledge  of  it ;  and  let  the  question  then  come  before  the  Court, 
whether  he  is  or  is  not  privileged  from  answering  it.  At  present,  it  is  impossible  for 
the  Court  to  deal  with  it,  for  it  is  evident  that  many  of  the  questions  put  could  not 
have  been  the  subject  of  communication,  at  least  not  of  privileged  communication  ;  for 
instance,  one  of  the  interrogatories  is  directed  to  the  time  and  place  of  the  death  of 
Dawson,  the  late  incumbent,  and  as  to  the  previous  state  of  his  health.  The  witness 
takes  upon  himself  to  say,  that  he  got  that  information  only  as  solicitor.  What 
probability  is  there  of  this  being  the  fact  ?  It  is  utterly  impossible  to  give  credit  to 
it.  But  even  if  it  were  correct,  can  it  be  said  that  this  is  a  communication  which  ought 
to  be  privileged  ]  Certainly  not.  I  do  not  intend  to  deprive  the  witness,  or  rather 
his  client,  of  any  privilege  ;  all  I  desire  is,  that  the  privilege  should  be  confined  within 
its  just  and  proper  limits.  Let  the  witness  answer  such  of  these  questions  as,  on  con- 
sideration, he  thinks  he  may  safely ;  and  let  him  confine  his  objection  to  the  points 
which  approach  the  real  question  as  to  the  privilege. 

Demurrer  overruled.  Publication  enlarged.  The  witness  to  be  examined  on  the 
same  interrogatories,  with  liberty  to  put  in  another  demurrer,  as  he  shall  be  advised. 

[79]    Thomas  Lodington  Fairfax  and  Benjamin  Eamonson,  Plaintiffs;  Roger 
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Stephen  Thompson  Wilmam  Wright,  and  John  Poweli>,  DefemUmls.  1830. 
— Where  the  tithes  of  a  parish  appeared,  from  the  evidence,  to  have  been  appro- 
priated to  one  of  the  lesser  monasteries,  dissolved  by  the  stat.  27  Hen.  8,  and 
there  was  no  trace  of  any  vicarage;  but,  by  a  grant  in  the  7  Edw.  6,  the  king 
granted  to  certain  persons  the  tithes  of  sheaves,  and  hay,  and  all  other  tithes 
yearly  arising  in  the  parish  (the  word  rectory  or  advowson  not  occurring  in  the 
grant),  and  the  title  under  that  grant  was  traced  down  to  the  present  time :  Held, 
that  though  the  rectory  was  not,  eo  nomine,  included  i«  the  original  grant,  yet 
that,  as  the  grant  comprised  the  whole  tithes  of  every  description  appurtenant  to 
the  benefice,  and  the  benefice  consisted  of  the  tithes  only,  there  being  no  vicarage, 
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nor  curacy,  nor  any  right  of  presentation  or  advowson,  the  rectory  was,  in  fact, 
included  in  the  grant.  And  a  claim  of  exemption  from  small  tithes  on  the  ground 
of  constant  non-payment  for  upwards  of  a  century,  but  unsupported  by  any 
evidence  of  title  in  any  other  person,  or  any  evidence  to  raise  a  presumption  of 
such  a  title,  was  considered  to  amount  to  a  defence  purely  in  non  decimando,  and 
an  account  was  decreed  of  all  tithes,  great  and  small. — Where  a  defendant  alleged 
a  general  exemption  from  tithes  of  the  farm  in  his  occupation,  and  it  appeared, 
from  an  entry  in  an  antient  terrier,  that  the  farm  in  question  did  not  then  pay 
any  tithes ;  and  a  similar  entry  was  contained  in  all  the  subsequent  terriers  for 
upwards  of  a  century,  and  there  was  no  evidence  that  any  tithes  had  been  paid 
for  the  farm,  but  some  parol  evidence  that  it  was  considered  tithe  free;  it  appearing 
to  the  Court  that  there  was  reasonable  ground  to  suppose  that  the  tithes  of  the 
farms  in  question  had  not  been  included  in  the  original  grant  from  the  Crown, 
the  Court  declined  to  decree  an  account  of  tithes  without  an  issue. 

The  bill  stated,  that  Thomas  Lord  Fairfax,  being  seised  in  fee  of  or  to  all  and 
singular  the  tithes  and  tenths  of  corn,  grain,  and  hay,  and  all  other  tithes  whatso- 
ever, great  and  small,  arising,  growing,  happening,  and  renewing  in  the  parish  of 
Bilborough,  in  the  county  of  the  city  of  York,  duly  made  and  executed  a  codicil 
to  his  will,  executed  and  attested  so  as  to  pass  freehold  estates,  dated  11th  November, 
1671,  and  thereby  gave  to  Eichard  Stretton,  his  domestic  chaplain,  all  the  testator's 
tithes  of  Bilborough  and  of  Sandwith,  in  the  county  of  the  city  of  York,  for  the  term 
of  sixty  years,  if  he  should  so  long  live,  provided  he  supplied  the  office  of  a  preaching 
minister,  or  provided  one  to  do  it ;  and,  afterwards,  the  remainder  in  fee  of  the  said 
tithes,  he  gave  to  Henry  Fairfax  of  Oglethorpe,  his  heirs  and  assigns,  for  ever,  to  the 
use  and  behoof  of  a  preaching  minister  there,  to  be  nominated  by  the  said  Henry 
Fairfax  and  his  heirs. 

The  bill  then  traced  the  title  from  Henry  Fairfax,  of  Oglethorpe,  and  stated  that 
the  advowson  or  patronage  [80]  donation,  and  nomination  of  a  preaching  minister  to 
the  parish  church  of  Bilborough,  previously  to  the  year  1821,  descended  upon,  and 
became,  and  was  then  vested  in  the  plaintiff,  Thomas  Lodington  Fairfax.  That  the 
plaintiff  Eamonson  had  been,  since  the  year  1821,  minister  of  the  said  parish  church, 
to  which  he  was,  in  the  year  1821,  nominated  by  the  plaintiff,  Thomas  Lodington 
Fairfax,  and  had  ever  since  officiated  in  the  church  as  the  minister  thereof,  by  performing 
divine  service  therein,  and  during  all  the  time  the  plaintiff  Benjamin  Eamonson  had 
been  and  was  entitled,  under  the  trusts  aforesaid,  to  receive  all  and  every  the  tithes 
arising,  growing,  and  renewing  within  the  parish  of  Bilborough,  and  the  titheable 
places  thereof. 

The  bill  then  stated  the  occupation  by  the  several  defendants,  of  lands  in  the 
parish ;  and  that  compositions  had  been  accepted  and  taken  by  the  predecessors  of 
the  plaintiff  Eamonson,  for  the  tithes  of  the  lands  occupied  by  the  defendants,  but  that 
such  compositions  had  been  determined  by  the  plaintiff,  by  a  notice  stated  in  the  bill. 
The  bill  stated  the  perception  of  titheable  matters  by  the  defendants,  without  accounting 
for  the  tithes ;  and  prayed  an  account,  and  satisfaction  for  the  same. 

The  defendants,  except  Holdsworth,  by  their  joint  and  several  answer,  stated  that 
they  had  been  informed,  and  verily  believed,  that  the  late  dissolved  priory  and  convent 
of  the  Holy  Trinity,  within  the  city  of  York,  were  before,  and  at  the  time  of  the 
dissolution  of  such  priory,  seised  or  entitled  of  or  to  certain  portions  of  tithes  described 
as — "  Deeimse  garbarum  de  Drynghouses,  Knapton,  Bilborough,  et  certorum  clausorum 
infra  dominum  de  Sandwith  ;" — and  they  believed  that  Thomas,  Lord  Fairfax,  in  the 
bill  named,  was  seised  and  entitled  in  fee,  of  or  to  the  portion  of  tithes  of  Bilborough, 
and  of  the  closes  within  the  lordship  of  Sandwith,  which  had  belonged  to  the  said 
priory  and  convent  before  the  dissolution  of  the  said  priory,  and  [81]  which  last- 
mentioned  portions,  as  the  defendants  believed,  comprised  the  tithes  of  corn  and 
grain,  but  no  other  tithes,  of  certain  parts  of  the  parish  of  Bilborough ;  and  they 
believed  that  Thomas  Lord  Fairfax  was  not  seised  in  fee,  or  for  any  other  estate,  of 
or  to  any  other  tithes  within  the  parish  of  Bilborough,  save  as  aforesaid.  The  defen- 
dants admitted  the  codicil  to  the  will  of  Thomas  Lord  Fairfax,  but  expressed  ignorance 
as  to  the  title  of  the  plaintiff,  T.  L.  Fairfax.  They  believed  the  plaintiff,  Eamonson, 
from  the  time  mentioned  in  the  bill,  to  have  been  minister  of  the  parish  church  of 
Bilborough,  and  that  he  was  nominated  thereto  by  the  plaintiff,  T.  L.  Fairfax ;  but 
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whether  the  plaintiff,  Fairfax,  had  a  right  t(^  nominate  the  plaintiff,  Eamonson,  or 
whether  Eamonson  was  duly  nominated,  or  was  entitled  to  all  or  any  of  the  tithes 
arising,  growing,  or  renewing  within  the  parish,  or  any  part  thereof,  the  defendants 
were  unable  to  set  forth.  The  defendants  admitted  their  occupation  of  lands,  and 
their  perception  of  titheable  matters,  and  that  various  payments  by  composition  and 
agreement  had  at  various  times  been  accepted  and  taken  by  the  predecessors  of  the 
plaintiff,  Eamonson,  the  former  ministers  of  the  church,  from  the  occupiers  of  the 
lands  occupied  by  the  defendants,  except  for  such  lands  as  were  covered  by  moduses, 
in  satisfaction  of  the  tithes  of  corn  and  grain,  but  not  of  any  other  tithes.  The  defen- 
dants then  admitted  that  the  compositions  had  been  dissolved  by  several  notices,  as 
in  the  bill  mentioned.  And  they  admitted  their  perception  of  titheable  matters  without 
accounting  or  making  satisfaction  for  the  tithes,  except  as  to  corn  and  grain,  the  tithes 
of  which  they  had  duly  rendered  and  paid. 

The  answer  also  alleged  an  exemption  from  tithes  of  two  farms,  in  the  occupation 
of  the  defendant,  John  Robson,  and  which  were  alleged  to  be  situate  in  the  lordship 
of  Sandwith,  and  not  to  form  any  part  of  the  closes  over  which  the  portion  of  tithes 
in  the  lordship  of  Sandwith,  which  [82]  belonged  to  the  prior  and  convent  of  the 
Holy  Trinity  extended ;  and  that  either  the  tithes  of  such  lands  belonged  to  the 
owners  thereof  respectively,  or  otherwise,  such  lands  were  freed,  exempted,  and 
discharged  from  the  payment  of  tithes ;  or,  at  all  events,  that  the  tithes  never  belonged 
to  the  testator,  Thomas  Lord  Fairfax,  nor  to  the  plaintiffs. 

The  defendant,  Robson,  also  set  up  a  farm  modus  of  2s.  8d.  in  respect  of  a  farm 
called  Moscus,  otherwise  Moskers,  and  a  farm  modus  of  2s.  in  respect  of  a  farm  called 
Normers,  other  .yise  Normans,  as  being  payable  to  the  minister  for  the  time  being 
of  the  parish  oi  Bilborough,  or  to  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  tithes  of  Bilborough,  which  belonged  to  Thomas  Lord  Fairfax,  and  as 
being  payable  on  St.  Paul's  day  in  every  year,  or  as  soon  after  as  demanded,  in  lieu 
and  satisfaction  of  all  tithes  yearly  arising,  growing,  renewing,  and  increasing  in  and 
upon  such  farms  respectively. 

The  answer  stated  that  all  the  tithes  of  all  the  other  farms  and  lands  of  the 
several  defendants,  except  the  tithes  of  corn  and  grain,  belonged  to  the  owners  of  such 
farms  and  lands  respectively ;  or  otherwise,  the  same  farms  and  lands  were  freed, 
exempted,  and  discharged  from  the  payment  of  tithes,  except  the  tithes  of  corn  and 
grain ;  or,  at  all  events,  the  tithes  thereof,  except  the  tithes  of  corn  and  grain,  did 
not  belong'  to  the  testator,  Thomas  Lord  Fairfax,  nor  to  the  plaintiffs,  or  either  of 
them ;  nor  were  the  plaintiffs  entitled  to  any  tithes,  except  the  tithes  of  corn  and 
grain. 

The  defendant  Holdsworth,  put  in  a  separate  answer,  to  the  same  general  effect 
as  the  answer  of  the  other  defendants. 

Both  sides  entered  into  evidence.(a) 

Dee.  15th,  16th,  17th,  19th,  21st,  1829.— Mr.  Simpkinson,  and  Mr.  Duckworth, 
for  the  plaintiffs. 

Mr.  Agar  and  Mr.  Koe,  for  the  defendant,  Holdsworth. 

[83]  Mr.  Boteler  and  Mr.  Barber,  for  the  other  defendants. 

For  the  plaintiffs,  it  was  argued  that  Pope  Nicholas'  taxation,  and  the  Nonse  Rolls, 
shewed  that  the  rectory  had  been  appropriated  to  the  priory  of  the  Holy  Trinity. 
That  the  return  to  the  commission  respecting  alien  priories,  in  1374,  shewed  that  the 
priory  was  then  possessed  of  the  rectory  ;  and,  it  was  therefore  incumbent  on  the 
defendants  to  prove  that  the  rectory  had  been  alienated  by  the  priory  before  the 
dissolution,  and  that,  at  the  dissolution,  a  portion  of  tithes  only  was  vested  in  the 
priory.  That  though  the  grant  from  the  Crown,  7  Edw.  6,  to  Wright  and  Holmes  (see 
infra,  p.  89),  did  not,  in  words,  include  the  rectory,  yet  the  parcels  were  sufficiently 
comprehensive  to  warrant  the  presumption  that  it  was  intended  to  pass ;  and  if  not, 
that,  having  reference  to  the  other  evidence,  it  would  not  be  a  violent  stretch  to 
presume  that  a  further  grant  of  the  rectory  had  been  made  by  the  Crown  to  the  same 
person.  That  the  several  title-deeds  and  documents,  public  and  private,  produced  on 
the  part  of  the  plaintiffs,  shewed  that  the  Fairfax  family  had  from  time  to  time  considered 
themselves,  and  had  been  treated  by  other  persons,  as  entitled  to  the  rectory.  That 
the  defendants  did  not  prove  the  title  to  the  tithes  to  be  in  any  other  person.     That 

(a)  The  evidence  is  very  fully  detailed  in  the  judgment,  infra. 
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the  minister  had  always  repaired  the  chancel  of  the  church.  That  the  non-receipt 
of  tithes  in  kind  by  the  rector  was  accounted  for  by  the  fact  of  compositions  having 
always  been  paid  for  the  tithes.  That,  with  respect  to  the  moduses,  even  if  proved, 
they  were  ill-pleaded,  in  not  stating  to  whom  in  particular  they  were  payable,  or  in 
respect  of  what  particular  tithes.  On  the  part  of  the  plaintiffs,  the  following  cases 
were  cited:— Nash  v.  T/iorn  (2  Cox,  199;  2  E.  &  Y.  359),  Leech  v.  Bailet/  (6  Price, 
504 ;  3  E.  &  Y.  953),  Bourke  v.  Isaac  (2  Price,  299 ;  3  E.  &  Y.  737),  Blackburn  v. 
Jepsmi  (17  Ves.  473  ;  3  Swanst.  132;  2  E.  &  Y.  588),  [84]  Lake  v.  Skinner  (I  J.  & 
W.  9 ;  3  E.  Sz  Y.  976),  Whieldm  v.  Harvey  (2  E.  &  Y.  60),  Bmltm  v.  Richards  (6  Price, 
483 ;  3  E.  &  Y.  949 ;  9  Price,  671 ;  3  E.  &  Y.  1068),  Dawes  v.  Benn  (3  Dowl.  &  Ryl. 
122;  1  Barn.  &  C.  751 ;  3  E.  &  Y.  1106). 

For  the  defendant,  Holdsworth,  it  was  argued,  that  the  plaintiff,  Eamonson,  was 
nominated  curate  only,  and  licensed  as  such  ;  and  therefore,  could  nob  claim  the 
rectory.  That  there  was  no  grant  of  the  rectory  produced,  and  it  could  not  be  pre- 
sumed as  against  the  Crown.  That  the  word  garbarum  in  the  grant  extended  to 
corn  only,  unless  a  different  usage  could  be  shewn.  That  the  bill  was  filed  by  persons 
not  claiming  in  the  common  law  character  of  rector,  and  entitled  to  all  legal  presump- 
tions as  such,  but  as  grantees  from  the  Crown.  That  in  Dawe  v.  Benn,  the  question 
was  between  a  rector  and  vicar.  That  in  the  present  case,  if  there  had  been  any 
usage,  it  might  have  been  considered  as  an  explanation  of  the  grant,  but  there  was  no 
evidence  of  tithes  in  kind  having  been  rendered,  except  in  one  trifling  instance ;  and 
the  evidence  of  the  compositions  did  not  shew  in  respect  of  what  tithes  in  particular 
the  compositions  were  made.  That  a  distinction  existed  between  a  claim  of  tithe 
as  impropriate  rector,  and  a  claim  of  title  to  tithes ;  in  the  latter  case  being  held 
to  strict  proof,  not  only  of  his  title,  but  also  of  the  perception  of  the  tithes  claimed. 
Charltmi  v.  Charltmi  (Bunb.  325 ;  1  E.  &  Y.  33). 

The  following  cases  were  also  cited  on  the  part  of  the  defendant,  Holdsworth,  viz. : — 
Norlmry  v.  Meade  (3  Bligh,  211),  Clegg  v.  Leigh  (1  Bligh  (new  series),  302),  AU(yrney- 
General  v.  Righy  (3  P.  Will.  145 ;  2  Vern.  382),  and  Ro.  Ab.  335. 

For  the  defendants,  except  the  defendant  Holdsworth,  it  was,  in  substance, 
contended  to  the  following  effect : — That  there  was  a  wide  difference  in  claiming  to 
be  entitled  to  all  [85]  the  tithes,  and  in  claiming  to  be  entitled  to  the  rectory,  as  it 
tended  to  mislead  the  defendants.  That  there  was  no  mention  of  Bilborough  as  a 
rectory,  either  in  the  Valor  Ecclesiasticus,  or  in  the  Minister's  Accounts;  it  being 
usual  in  those  documents,  where  there  was  a  rectory,  to  state  it  at  the  head  of  the 
entry.  That,  if  the  plaintiffs  had  stated  their  claim  to  be  as  rector,  the  moduses  would 
have  been  pleaded  with  greater  precision.  That  a  grant  of  the  Crown  was  construed 
strictly,  and  never  extended  beyond  the  express  words  of  it.  That  the  grant  did  not 
in  words  include  the  rectory,  and  no  subsequent  grant  of  the  rectory  could  be  pro- 
duced. That  the  repairing  of  the  chancel  by  the  minister  of  Bilborough  might  be 
matter  of  agreement,  or  might  be  done  by  him  as  being  entitled  to  the  corn  tithes. 
That  the  minister  only  accounted  for  tithes  of  sheaves  as  they  had  been  in  the  tenure 
of  Leonard  Beckwith.  That  Beckwith  appeared  to  have  had  only  the  tithes  of 
sheaves ;  and  that,  as  it  would  have  been  difficult  to  reject  those  words  in  a  case 
between  party  and  party,  it  was  still  more  difficult  in  a  case  between  the  Crown  and 
a  subject.  That  if  the  rectory  were  not  in  the  plaintiffs,  and  the  plaintiffs  had  not 
proved  it  to  be  vested  in  them,  the  bill  must  be  dismissed ;  or,  at  all  events,  the  Court 
would  not,  on  the  evidence,  decree  an  account,  without  a  trial  at  law,  and  especially 
that  the  Court  would  not  take  upon  itself  to  decide,  whether  the  right  of  nomination 
to  the  church  was  assignable. 

For  these  defendants  were  cited  Hiedon  v.  Ibgrave  (3  Leon.  162),  Vicars  Clwral  of 
Litchfield  v.  Ayres  (Sir  W.  Jones,  435),  LeggeU's  case  (10  Co.  109),  D'Oyley  v.  Attorney- 
General  (4  Vin.  Ab.  tit.  "Charitable  Uses"  (C),  p.  485,  pi.  16),  Alexander  v.  Alexander 
(2  Ves.  640),  Sugden  on  Powers  (page  210),  Hawkins  v.  Kemp  (3  East,  410),  [86] 
Burn's  Ecclesiastical  Law,  title  "  Dean  and  Chapter,"  and  Rex  v.  Dean  and  Clmpter  of 
Norwich  (1  Strange,  159). 

Mr.  Sirapkinson,  in  reply,  contended, — That  Norbury  v.  Meade  was  no  authority 
on  the  subject,  the  person  who  claimed  there  as  rector  not  being  able  to  make  out  his 
title  as  such,  and  the  decree  proceeding  on  that  ground.  That  the  evidence  shewed 
that  the  rectory  was  at  one  time  in  the  possession  of  the  priory,  and  the  Court,  in 
the  absence  of  any  evidence  to  the  contrary,  would  infer  that  it  remained  in  the  hands 
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of  the  prior  until  the  dissolution.  That  the  title,  as  deduced,  tended  also  to  establish 
this.  That  there  being  no  evidence  of  any  vicarge,  the  necessary  conclusion  was,  that 
no  vicarage  ever  existed,  and  the  terriers  produced  by  the  defendants  removed  all 
doubt  upon  the  subject,  by  shewing  that  the  benefice  was  called  a  curacy.  And  it 
was  clear,  from  there  being  no  vicarage,  that  the  rectory  had  been  appropriated  to 
the  priory,  ad  mensam  monachorum,  that  being  the  only  case  in  which  the  prior 
would  be  exempted  from  providing  a  vicar  (Burn's  E.  L.  p.  55,  tit.  "Curate").  That 
Lord  Fairfax's  codicil  shewed,  that  he  considered  himself  bound  to  provide  a  minister. 
That  it  was  impossible  to  look  at  the  evidence,  without  being  satisfied  that  the 
rectory  came  to  the  Crown  at  the  dissolution,  and  was  intended  to  be  granted  by  the 
Crown  to  Wright  and  Holmes.  That  the  case  of  The  Vicars  Choral  of  Litchfield  v. 
Ayres  did  not  apply,  for  it  was  clear  that,  even  in  the  case  of  the  Crown,  a  rectory 
would  pass  under  general  words.  Anon.,  Dyer  (page  350 ;  ibid.  269  a.),  liegina  v. 
Lems  (1  Leon.  119),  Dickinson  v.  Beade  (Dixon's  case,  2  Ro.  118;  M.S.  Calth.  1  E. 
&  Y.  305),  Barker  v.  Baker  (Cro.  Jac.  48  ;  3  E.  &  Y.  1202).  That  the  stat.  1  Edw.  6 
(cap.  8)  confirmed  all  pa-[87]-tents  granted  by  King  Hen.  8,  and  the  stat.  7  Edw.  6 
(cap.  3)  confirmed  not  only  all  grants  made  by  King  Hen.  8,  but  all  those  which  had 
subsequently  been  made  by  King  Edw.  6,  notwithstanding  any  mis-recital  contained  in 
them.  So  that,  if  there  had  been  any  mis-recital  in  the  grant  to  Wright  and  Holmes, 
it  would  have  been  remedied  by  those  statutes.  That  if  the  Court  were  to  be  even 
of  opinion,  that  the  original  grant  was  insufficient,  yet  rather  than  disturb  so  ancient 
a  possession,  it  would  presume  another  grant.  Bedel  v.  Beard  (12  Co.  4  b.).  Mayor 
and  Corpoiation  of  Kingston  v.  Horner  (Cowp.  102),  Sawbridge  v.  Benson  (2  Anstr.  372 ; 
2  E.  &  Y.  400).  *  That  in  Bmsey  v.  Lee  (1  Vern.  247  ;  1  E.  &  Y.  548)  it  was  decided 
that,  where  -there  was  no  vicarage,  the  impropriator  was  bound  to  maintain  a  priest. 
That  liOrd  Fairfax,  treating  himself  as  impropriator,  had,  by  the  codicil  to  his  will, 
provided  such  maintenance.  And  the  mode  of  providing  for  the  minister  by  that 
codicil  shewed  two  things :  first,  that  there  was  no  vicarage ;  for,  if  so.  Lord  Fairfax 
would  not  have  been  bound  to  provide  a  minister ;  and  secondly,  that  he  provided 
such  minister  under  the  provisions  of  the  statute  17  Car.  2  (cap.  3).  That  the  cases 
cited  on  the  other  side,  with  a  view  of  proving  that  a  right  of  nomination  was  not 
assignable,  were  all  cases  in  which  the  persons  entitled  were  mere  trustees. 

In  addition  to  the  cases  already  noticed  were  cited  Crayhorne  v.  Taylor  (2  Bro. 
P.  C.  517  ;  2  Wood,  273 ;  1  E.  &  Y.  795),  Lowther  v.  Boltm  (3  E.  &  Y.  1271  ;  Gwill. 
1120),  Mutter  v.  Chauvel  (1  Meriv.  475),  and  Co.  Litt.  344  a. 

For  the  defendant,  Holdsworth,  in  reply  to  the  cases  cited  on  the  part  of  the 
plaintiffs,  it  was  contended  that,  supposing  the  right  of  nomination  to  be  assignable, 
yet  that  the  nomination  of  Eamonson  was  invalid,  the  plain-[88]-tiif  Fairfax,  at  the 
time  of  the  nomination,  not  being  possessed  of  the  legal  estate,  it  being  then  vested 
in  a  trustee. 

For  the  other  defendants  it  was  insisted,  that  the  case  brought  forward  by  the 
plaintiffs  was  a  seisin  of  the  tithes,  and  not  of  the  rectory.  That  the  words  in  the 
case  in  Dyer  were  large  enough  to  pass  the  rectory,  but  not  so  in  the  present  case. 
That  the  passage  referred  to  in  Co.  Lit.,  and  the  case  of  Mutter  v.  Chauvel,  had  no 
application,  as  the  living  was  not  a  donative,  nor  was  there  any  presentation  to  the 
bishop,  but  merely  a  nomination  of  the  curate,  and  no  question  of  plenarty  could 
possibly  arise  in  the  case. 

Nov.  11th,  1830.— The  Lord  Chief  Baron.  In  this  case  Thomas  Lodington 
Fairfax  is  the  plaintiff,  as  claiming  to  have  the  legal  estate  in  all  the  tithes  in  the 
parish  of  Bilborough,  within  the  county  of  the  city  of  York;  and  the  Reverend 
Benjamin  Eamonson,  the  co-plaintiff,  is  the  nominee  of  Thomas  Lodington  Fairfax, 
and  licensed  by  the  Archbishop  of  York,  to  perform  the  office  of  curate  of  what  in 
the  licence  is  called,  "  The  perpetual  curacy  of  Bilborough."  As  such,  he  is  the  cestui 
que  trust  of  such  tithes  as  Mr.  Fairfax  is  entitled  to.  The  defendants  are  occupiers 
within  the  parish  ;  some,  and  particularly  John  Robson,  are  occupiers  within  a  district 
of  the  parish,  called  the  lordship  of  Sandwith.  The  defence  is,  that  the  plaintiffs  have 
shewn  no  legal  title  to  any  tithes,  or  at  least  have  shewn  a  title  to  the  tithe  of  sheaves 
only,  and  not  to  any  other  tithes.  It  is  also  itisistcd,  that  several  moduses  are  payable 
for  some  particular  farms,  and  that  certain  lands  pay  no  tithes.  To  these  defences  I 
shall  hereafter  advert. 

The  circumstances  of  this  case  are  somewhat  peculiar ;  at  least,  in  my  experience, 
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I  have  not  met  with  any  resembling  them.  I  shall  begin  by  giving  a  general  outline 
of  the  case,  in  order  that,  when  I  detail  the  ancient  documents  and  advert  to  the 
usage,  which  appears  from  [89]  the  evidence  to  have  prevailed  in  the  parish,  I  may 
be  the  better  understood. 

The  tithes  of  the  parish  seem  to  have  been  appropriated  to  the  priory  of  the  Holy 
Trinity  in  York.  There  is  no  trace  of  any  vicarage,  either  endowed  or  unendowed, 
for  the  performance  of  the  service  of  the  parish  church.  The  appropriation  had 
certiiinly  taken  place  before  the  15th  of  Richard  the  second.  The  priory  seems  to 
have  been  one  of  the  lesser  monasteries,  and  to  have  been  dissolved  by  the  act  of  the 
27th  of  Henry  the  eighth ;  and  no  provision  whatever  for  the  service  of  the  church 
appears,  from  any  of  the  documents  furnished  to  me,  to  have  been  made  before  the 
reign  of  Charles  the  first. 

In  the  7th  of  Edward  the  sixth,  about  the  year  1554,  that  prince  granted  to  two 
persons,  named  Wright  and  Holmes,  the  tithes  of  sheaves,  hay,  and  all  other  tithes 
yearly  accruing,  among  other  places,  in  Bilborough,  but  the  word  rectory  or  advowson 
is  not  used  in  that  grant.  It  is  to  be  collected,  that  these  tithes  became  the  property 
of  the  Fairfax  family  in  the  reign  of  Elizabeth,  and  in  some  of  the  instruments  which 
members  of  that  family  appear  to  have  executed*  it  is  called  the  parsonage;  in  others 
the  rectory,  and  in  others  the  tithes  only  are  mentioned.  In  the  reign  of  Charles 
the  second,  these  tithes  appear  to  have  been  the  property  of  Lord  Fairfax,  known  in 
history  as  general  of  the  Parliamentary  armies.  He  appears  to  have  lived  down  to 
the  19th  or  20th  of  Charles  the  second,  many  years  after  the  Restoration. 

By  a  codicil  of  the  year  1671,  he  devised  to  his  domestic  chaplain  all  the  tithes 
of  Bilborough  and  Sandwith,  for  sixty  years,  if  he  should  so  long  livejkOn  the  condition 
that  he  supplied  a  preaching  minister  there  :  and  afterwards,  he  gave  the  remainder 
in  fee  of  the  said  tithes  to  Henry  Fairfax,  his  heirs  and  assigns  for  ever,  to  the  use 
of  a  preaching  minister  there,  to  be  nominated  by  the  said  Henry  Fairfax  and 
his  heirs. 

[90]  In  the  reign  of  George  the  first,  about  the  year  1716,  these  tithes  were  sold, 
under  a  decree  of  the  Court  of  Chancery,  to  Robert  Fairfax,  and  they  were  conveyed, 
under  the  direction  of  the  Court,  to  him  and  John  Hardwicke,  as  his  trustee.  The 
parcels  are  thus  described:  "The  manor  of  Bilborough  and  Sandwith,  and  also  the 
tithes  of  Bilborough  and  Sandwith,  and  the  advowson  or  patronage,  donation,  and 
nomination  of  a  preaching  minister  or  curate  to  the  parish  church  of  Bilborough ;  to 
hold  to  Robert  Fairfax  and  John  Hardwicke,  in  trust  as  to  the  tithes  of  Bilborough 
and  Sandwith,  to  the  use  of  a  preaching  minister,  to  be  nominated  by  Robert  Fairfax, 
and  his  heirs."  The  present  plaintiff,  Robert  Lodington  Fairfax,  represents,  for  this 
purpose,  both  Robert  Fairfax  and  Hardwicke,  and  the  plaintiff  Eamonson  is  his 
nominee,  duly  licensed  and  authorized  by  the  Archbishop  of  York  to  perform  the  office 
of  curate,  and,  in  fact,  is  executing  these  duties. 

The  usage  as  far  back  as  it  can  be  traced  by  public  testimony,  throws  a  very 
obscure  and  doubtful  light  on  the  rights  of  the  parties ;  the  parish  having  been  at  all 
times,  as  far  back  as  we  know,  under  compositions,  and  there  being  no  conclusive 
evidence  as  to  the  nature  of  the  specific  tithes  that  were  so  compounded  for. 

These  are  the  general  circumstances  which  give  rise  to  the  main  question  in  the 
cause,  viz.  whether  the  plaintiffs  are  entitled  to  the  whole  tithes  of  the  parish,  or  to 
any  thing  more  than  the  corn  tithes.  If  the  family  of  Fairfax  had  derived  from  the 
Crown  a  clear  title  to  the  rectory,  it  appears  to  me,  the  question  would  not  have  been 
involved  in  any  ditticulty,  inasmuch  as,  under  those  circumstances,  it  would  have  been 
thrown  upon  any  person,  resisting  the  claim  of  the  rector,  to  make  out  a  claim  to  the 
tithes  withdrawn  from  the  rector,  or,  at  least  an  exemption  under  some  statute.  Now 
in  this  case,  nothing  of  that  sort  is  contended.  There  is  no  suggestion  that  [91] 
there  is  any  exemption  under  the  statute  of  Henry  the  eighth ;  there  is  no  suggestion 
of  any  real  composition ;  and  there  is  no  suggestion,  sustained  by  any  plausible 
evidence,  of  any  title  in  any  other  person,  appearing  in  any  document,  either  ancient 
or  modern ;  so  that  the  general  defence  amounts  to  nothing  but  a  plea  in  non 
decimando,  or  to  an  objection  to  the  want  of  title  in  the  plaintiffs. 

I  will  now  detail  the  evidence  which  has  been  laid  before  the  Court  nearly  in 
chronological  order,  and  then  I  will  state  the  deduction  which,  it  appears  to  me,  on 
sound  reasoning,  ought  to  be  made  from  it. 

The  first  document  is  Pope  Nicholas'  taxation  in  1291 ;  the  only  entry  with  which 
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I  have  been  furnished  is  in  these  words,  viz.  "Ecclesiade  Bilborough,  18  marks."  The 
observation  on  this  document  is,  that  the  benefice  is  called  *'  Ecelesia,"  and  that  it 
seems,  at  that  time,  to  have  been  of  considerable  value. 

The  next  instruments  are  the  Nome  Rolls,  in  the  15th  of  Edward  the  third,  A.D. 
1342  ;  the  extract  is  headed,  "  Bilborough,  18  marks,"  evidently  referring  to  the  taxa- 
tion of  Pope  Nicholas.  The  return  of  the  parishioners,  who  were  sworn,  is  to  this 
eflfect,  viz.,  "That  the  ninth  of  the  sheaves,  fleeces,  and  lambs  of  the  whole  parish, 
is  worth  this  year,  61.  10s,  Hid.,  and  no  more,  because  the  village  of  Sandwith,  which 
formerly  used  to  be  worth  as  much  of  the  said  church,  at  the  time  of  the  taxation 
thereof,  as  the  village  of  Bilborough,  is  now  destroyed  and  wholly  desolate;  and 
because  300  acres  of  land  lie  sterile  in  the  fields  of  Bilborough  and  Sandwith, 
uncultivated,  by  reason  of  the  inability  of  the  tenant." 

It  is  to  be  observed  on  this  document,  that  it  treats  Sandwith  as  within  the  parish, 
and  that  it  refers  to  the  former  taxation  of  Bilborough  as  a  church. 

The  next  document  produced,  in  order  of  time,  is  dated  in  the  48th  year  of  the 
reign  of  the  same  monarch.  It  arises  from  a  commission  issued  by  King  Edward,  to 
inquire  into  the  benefices  possessed  by  aliens.  It  seems  that  [92]  the  then  prior  of 
the  Holy  Trinity  in  York,  was  a  person  of  that  description,  and  among  other  posses- 
sions, the  return  states  him  to  be  possessed  of  the  church  of  Bilborough,  worth  yearly, 
twelve  marks,  5s.  4d.  No  other  observation  occurs  on  this  document,  except  that 
the  benefice  in  the  hands  of  the  prior  continued  to  be  called  a  church  of  the  value 
before  mentioned. 

These  three  documents,  the  whole  that  are  produced  prior  to  the  dissolution  in 
the  reign  of  Henry  the  eighth,  prove  sufficiently  that  the  prior  and  convent  were 
possessed  of  the  benefice,  parsonage,  or  rectory  of  Bilborough ,  and  it  is  to  be  pre- 
sumed, in  the  absence  of  contrary  evidence,  of  all  the  profits  and  emoluments  usually 
annexed  to  that  character  and  description. 

The  next  instrument  which  is  produced  is  a  lease  made  to  Leonard  Beck  with,  of 
the  28th  Henry  the  eighth,  A.D.  1537.  The  King  demises  to  this  person  all  the 
tithes  of  corn  and  hay  (garbarum  et  feni)  of  Drynghouses,  Knapton,  and  Bilborough, 
and  also  the  tithes  of  certain  closes  in  the  lordship  of  Sandwith,  for  twenty-one  years, 
rendering  a  rent  of  151.  5s.  10|^d.,  for  all  the  premises  demised  :  and  the  tithes  of  corn 
and  hay  of  Bilborough  have  61.  10s.  allotted  to  them,  and  the  tithes  of  the  closes  in 
Sandwith  have  30s.  allotted  to  them,  as  parcel  of  this  rent.  This  lease,  together  with 
the  other  contemporary  documents,  satisfy  me  that  very  little  reliance  is  to  be  placed 
on  the  particular  descriptions  contained  in  them.  The  terms  of  this  demise  express 
the  tithes  of  sheaves  and  hay  of  Bilborough,  and  the  tithes  generally  without  any 
limitation  of  certain  closes  in  Sandwith. 

The  next  document  is  the  Minister's  account,  ending  at  Michaelmas,  29th  of  Henry 
the  eighth,  which  charges  the  accountant  with  131.  for  the  farm  of  the  tithes  of  sheaves 
of  Drynghouses,  Knapton,  and  Bilborough,  and  of  certain  closes  within  the  lordship 
of  Sandwith.  The  Minister's  accounts,  which  follow  this,  are  either  in  terms  or 
substance  to  the  same  effect.  It  is  to  [93]  be  observed,  that  no  credit  is  given  for 
any  other  tithes  than  those  in  lease  to  Beckwith  ;  and  that  the  accountiint,  in  his 
description  of  the  parcels  demised,  drops  the  tithe  of  hay.  It  struck  me,  whilst 
examining  these  documents,  as  a  remarkable  circumstance  in  these  accounts,  that  iu 
almost  every  instance  in  which  the  accountant  is  accounting  for  the  tithes  of  parishes, 
and  there  are  very  many  (viz.  fourteen  or  fifteen),  he  uniformly  states  the  demise 
to  be  of  the  sheaves  only.  It  seems  impossible  that  this  could  have  been  a  correct 
representation,  or,  if  correct,  it  would  shew  that  the  other  tithes  were  disregarded 
generally  throughout  the  country  as  of  no  consequence. 

I  now  come  to  the  grant  under  which  the  property  is  at  present  held  ;  it  is  dated 
the  7th  of  Edward.the  sixth,  A.D.  1554.  This  grant  is  preceded  by  a  particular :  which 
particular  is  as  follows  : — 

"Tithes  of  Drynghouses,  Knapton,  and  Bilborough,  in  the  said  county  of  York, 
are  valued  at— the  farm  of  the  tithes  of  corn  of  Drynghouses,  408. ;— Knapton.  608. ; — 
and  Bilborough,  61.  10s. ;  late  in  the  hands  of  the  late  prior  and  convent  of  the  late 
priory  aforesaid,  so  demised  to  Sir  Leonard  Beckwithe,  Knight,  by  indenture,  as  it  is 
said,  rendering  therefore  at  the  terms  of  Saint  Martin,  in  the  winter  and  pentecost 
equally,  by  year.  111.  10s." 

In  this  particular,  the  tithe  of  hay,  is  dropped  entirely,  although  it  was  expressly 
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demised  to  Beckwithe.  The  closes  in  Sandwith  are  also  dropped,  valued  at  30s., 
although  they  were  in  lease  to  Beckwithe,  and  appear,  by  the  whole  evidence,  to  be 
within  the  limits  of  the  parish  of  Bilborough. 

The  grant  which  followed  this  particular  contains  a  great  number  of  other  premises, 
and  then  grants — "  Omnes  illas  deciraas  garbarum,  granorum,  bladorum,  feni,  Ian*,  et 
agnellorum  nostras,  ac  alias  decimas  nostras  quascunque,  annuatim  et  de  tempore  in 
tempus  crescentes,  pervenientes,  sive  renovantes,  in  Drynghouses,  Knapton,  et  Bil- 
burgh,  in  comitatu  civitatus  Eborum,  modo  vel  nuper  [94]  in  tenur.  Leonardi  Beck- 
withe, militis,  nuper  priorat.  Sanctaj  Trinitatis  infra  dictam  civitatem  Eborum,  quondam 
spectantes  et  pertinentes,  ac  parcella  possessionum  existentes,  ac  in  manibus  et 
occupatione  propria  nuper  prions  et  conventus  dicti  nuper  prioratus  Sanctse  Trinitatis, 
infra  civitatem  Eborum,  tempore  assolutionis  ejusdem  nuper  prior,  existentes." 

It  is  to  be  observed,  that  the  lease  to  Beckwith  is  of  sheaves  and  hay,  and  the 
proposal  is  for  the  purchase  of  the  sheaves  only ;  though  the  value  stated  is  what  is 
assigned  to  the  sheaves  and  hay  united :  that  the  Ministers  mention  only  the  tithe 
of  sheaves,  though  they  account  for  the  combined  rent,  and  that  the  royal  grant  passes 
sheaves,  hay,  lamb,  wool,  and  every  tithe  whatever. 

The  documents  certainly  do  not  tally  with  each  other. 

It  has  been  contended,  that  the  grant  should  receive  a  construction  from  the 
particular  and  the  lease.  But  what  right  has  this  Court,  in  a  cause  between  these 
parties,  to  deny  to  the  grant  its  operation  according  to  the  tenor.  What  Queen 
Elizabeth's  Attorney-General  might  have  done,  it  is  not  for  me  to  conjecture,  but,  at 
the  distance  of  centuries,  we  have  only  to  put  upon  it  the  best  construction  we  can. 
I  am  bound  to  consider  the  charter  as  passing  to  the  grantee  every  thing  which  would 
pass  by  the  description  used  in  the  grant  itself.  It  cannot  be  doubted,  but  that  the 
real  intention  was  to  pass  all  the  tithes  of  the  parish,  as  they  had  belonged  to  the  prior, 
and  as  the  prior  had  transferred  them  to  the  Crown. 

It  will  appear,  I  think,  fi'om  the  subsequent  deduction  of  the  title,  that  this  was  the 
construction  which  it  received. 

Early  in  the  reign  of  Queen  Elizabeth,  in  1562,  only  eight  years  after  the  grant, 
it  appears  that  this  family  (I  mean  the  Fairfaxs)  had  become  entitled  to  these  tithes. 
The  purchase  deed  itself  does  not  appear.  But  an  instrument  is  produced  of  that 
date ;  from  which  it  is  to  be  inferred,  as  satisfactorily  as  if  the  deed  itself  were  pro- 
duced. This  is  a  deed  poll  of  one  Ealphe  Duffield,  on  [95]  the  1st  April,  in  the  4th 
of  Elizabeth,  which,  "  for  divers  good  considerations,  and  for  the  confidence  and  trust 
that  Sir  William  Fairfax,  Knight,  did  give  unto  him,  for  the  joint  purchase  of  the 
parsonage  and  tithe  of  Bilborough,  and  for  that  he  understands  that  the  said  Sir 
William  Fairfax,  as  well  by  his  will  and  gy  vest  to  Gabriel  Fairfax,  his  son,  of  the  same 
parsonage  and  ty the  ; "  therefore,  he  conveys  and  grants  all  his  right,  title,  and  interest, 
to  the  said  Gabriel,  and  his  heirs ;  and  he  also  covenants  to  make  further  assurance  to 
Gabriel  of  (using  the  words)  "parsonage  and  other  the  premises." 

Now,  there  can  be  no  doubt  that,  at  this  time,  it  was  conceived  that  what  Sir 
William  Fairfax  had  purchased  was,  what  is  called,  in  Pope  Nicholas'  taxation, 
"  Ecclesia  de  Bilborough,"  and  what  is  again  called  in  the  inquisition  respecting  the 
alien  priories,  "Ecclesia  de  Bilborough." 

And  was  not  this  a  just  view  of  the  subject?  The  grant  comprised  the  whole 
tithes  of  every  description  appurtenant  to  the  benefice.  The  benefice  consisted  of  the 
tithes  only.  The  rectory  was  nothing  else.  There  was  no  vicarage,  no  curacy,  no  right 
of  presentation,  no  advowson.  When  they  had  every  thing  of  which  the  rectory  con- 
sisted, they  had  the  rcctory.(a)  The  case  of  Dawes  v.  Benn  (supra)  adopts  and  confirms 
this  construction.  There  the  same  words — "  Necnon  omnes  illas  decimas  nostras  gar- 
barum et  granorum,  annuatim,  et  de  tempore  in  tempus,  crescentium,  provenientium, 
sen  renovantium,  in  Halton,"  were  held  to  place  the  grantee  in  the  situation  of  the 
Crown,  and  therefore  to  place  him  in  the  situation  of  the  rector. 

In  the  6th  of  James  the  1st,  being  1608,  or  1609,  a  deed  [96]  was  made  between 
Philip  Fairfax  and  others  of  the  one  part,  and  Sir  Thomas  Fairfax,  of  the  other  part ; 
by  which  was  conveyed  to  Sir  Thomas,  various  premises  which  had  been  the  inheritance 

(a)  Properly  the  offerings  and  tithes  make  the  parsonage ;  and  yet,  if  any  glebe 
land  belong  to  the  parsonage,  and  this  be  leased  for  a  term  of  years,  the  land  passes  by 
this  general  name  [parsonage].     Year  Book,  8  H.  7,  c.  2 ;  1  Eagle  &  Y.  49. 
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of  Sir  Williiiiii  Fairfax,  the  great  grandfather  of  Philip  or  of  Gabriel  Fairfax,  his  grand- 
father, or  of  Sir  William,  bis  father.  The  deed  does  not  speeify  either  the  rectory  or 
the  tithes  of  Jiilborough,  but  specifies  the  manor  or  lordship  of  liilborough,  with  the 
appurtenances,  and  all  tenements  and  hereditaments  in  Bilborough.  There  is,  then,  a 
contemporary  fine  of  the  following  term  (Easter  Term,  6tb  James  1st),  in  which  coous- 
ance  is  made  expressly  of  the  rectory  of  IJilborougb,  with  the  appurtenances. 

About  thirty  years  afterwards,  in  May,  13th  Charles  1st,  1638,  on  the  marriage 
of  Thomas  Faiifax,  the  grandson  of  the  then  Thomas  Lord  Fairfax,  with  Anne,  one 
of  the  daughters  of  Horace  Lord  Vere,  the  family  executed  a  deed  of  settlement. 
The  parties  to  this  deed  were  Thomas,  the  then  Lord  Fairfax,  and  his  son.  Sir 
Ferdinando  Fairfax,  the  father  of  the  gentleman  about  to  be  married,  of  the  first  part ; 
Richard  Ashe,  afterwards  a  Judge  of  the  Common  Pleas,  and  Thomas  Widdington, 
afterwards  a  serjeant  at  law,  as  trustees,  of  the  second  part ;  and  Lady  Mary  Vere, 
the  mother  of  the  lady  to  be  married,  and  others  of  her  connexions,  of  the  third  part. 
In  the  deed,  among  the  parcels  conveyed,  are  the  manor  of  Bilborough,  with  its 
appurtenances,  and  all  the  lands,  tenements :  then,  in  the  copy  with  which  I  have 
been  furnished,  follows  a  blank,  arising,  I  presume,  from  the  word  being  illegible  in 
the  original.  This  blank,  I  think  myself  entitled  to  supply  with  the  word  "  tithes," 
both  because  the  context  in  the  deed  itself  requires  it,  and  because  the  deed  is  recited 
in  an  inquisitio  post  mortem,  taken  on  the  death  of  the  same  Lord  Fairfax,  and  the 
word  in  the  same  place  is  "  tithes."  The  deed  then  goes  on  as  follows  : — "  heredita- 
ments of  them.  Lord  Fairfax,  Sir  Ferdinando  Fairfax,  or  either  of  them,  situate,  lying, 
[97]  and  being,  coming,  growing,  and  renewing  (which  are  words  particularly  applic- 
able to  tithes)  within  the  manor  of  Bilborough  and  Sand  with,  or  either  of  them,  or 
within  the  township,  village,  or  hamlet  of  Bilborough  and  Sandwith,  or  either  of  them, 
in  the  county  of  the  city  of  York."  The  purpose  of  this  deed  was  to  suffer  a  recovery 
to  the  uses  mentioned,  which  were  m.uch  of  the  usual  description,  and  which  it  is  not 
material  to  detail. 

A  recovery  wiis  accordingly  suffered  as  of  Trinity  Term  following,  that  is,  of  the 
13th  Charles  1st.  The  record  of  this  recovery  mentions,  among  the  parcels  demanded, 
the  manor  of  Bilborough,  with  its  appurtenances,  "necnon  omnes  et  omnimodas 
decimas  annuatim  provenientium,  crescentiura,  seu  renovantium,  in  Bilborough  et 
Sandwith."  Here,  it  will  be  remembered,  that  the  words  "rectory  or  parsonage" 
are  neither  of  them  used,  but  the  parcels  are  described  as  the  tithes  of  these  districts, 
without  any  limitation  whatever,  either  in  respect  of  species  or  of  local  description. 

Lord  Fairfax,  the  party  to  these  proceedings,  died  about  three  years  afterwards, 
the  1st  May,  1641.  We  have  an  inquisition  soon  after  his  death,  taken  in  August 
of  that  year.  The  jury  state  the  deed  of  1638,  and  supply  the  defect  in  the  first 
skin  of  parchment  of  that  deed,  which  I  pointed  out.  They  state  the  parcels  thus : 
"  Totum  illud  manerium  de  Bilborough,  cum  pertinentiis,  et  omnia  terras,  tenementa, 
decimas,  et  heredittimenta,  in  Bilborough  predict,  et  Sandwith."  They  recite  the 
deed,  no  doubt,  as  it  was.  Li  a  subsequent  part  of  this  document,  where  the  jury 
are  certifying  the  value  of  the  various  properties  which  Lord  Fairfax  had  in  reversion, 
they  express  themselves  thus :  "  Et  quod  rectoria  de  Bilborough  cum  pertinentiis 
predict."  and  other  premises,  which  are  mentioned,  are  worth,  by  the  year,  above 
reprises,  20s.     Here  they  treat  the  tithes  as  the  rectory  of  Bilborough. 

The  next  deed  which  has  been  produced  bears  date  in  [98]  1650,  about  nine  years 
after  the  inquisition.  At  this  time  it  seems  that  Sir  Ferdinando,  who  had  succeeded 
his  father,  as  Lord  Fairfax,  and  as  tenant  for  life,  was  dead,  and  the  name  and 
fortunes  of  the  family  had  devolved  upon  Thomjis,  the  intended  husband  in  the 
settlement  of  1638.  He  executes  this  deed,  with  a  view  to  a  tine  which  was  to  give 
him  the  estate  in  fee.  He  covenants  to  and  with  the  Earl  of  Clare,  Richard  Ashe, 
one  of  the  Judges  of  the  Common  Pleas,  and  Sir  Thomas  Widdington,  serjeant  at 
law,  that  he  will  levy  a  tine,  among  other  things,  of  "all  the  manor  or  lordship  of 
Bilborough,  with  the  rights,  members,  and  appurtenances  thereof,  and  all  the  lands, 
tenements,  tithes,  and  hereditaments  of  him,  Lord  Fairfax,  situate,  lying,  and  being, 
coming,  growing,  and  renewing,  within  the  manor  of  Bilborough  and  Sandwith,  or 
either  of  them,  or  within  the  parish,  town.ship,  village,  or  hamlet  of  Bilborough  and 
Sandwith,  or  either  of  them."  In  another  part  of  the  deed,  providing  for  the  names 
to  be  used  in  the  tine,  the  present  subject  is  described  thus:  "all  manner  of  tithes 
yearly  coming,  growing,  or  renewing,  in  Bilborough  and  Sandith,  alias  Sandwith." 
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No  chirograph  is  produced.  I  presume  they  followed  the  provisions  of  the  deed, 
and,  if  so,  the  fine  would  be  levied  of  all  the  tithes  of  those  districts. 

The  next  instrument  to  be  mentioned  is  the  codicil  of  Lord  Fairfax,  I  presume  the 
same  person.  Be  that  as  it  may,  he  was  the  Parliamentary  general.  The  will  is 
dated  19th  Charles  the  second,  1667,  and  the  codicil  the  23rd  of  Charles  the  second, 
1671.  The  codicil  is,  as  to  this  subject,  in  the  following  words: — "I  give  to  Mr. 
Kichard  Sheaton,  my  domestic  chaplain,  all  my  tithes  of  Bilborough  and  Sandwith, 
in  the  county  of  the  city  of  York,  for  and  during  the  term  of  three  score  years,  if 
the  said  Kichard  Sheaton  do  so  long  live,  provided  he  do  so  supply  the  office  of  a 
preaching  minister  there,  or  procure  one  to  do  it.  And  afterwards,  the  remainder 
in  fee  of  the  said  tithes  I  [99]  give  to  Henry  Fairfax,  of  Oglethorpe,  aforesaid,  and 
his  heirs  and  assigns  for  ever,  to  the  use  and  behoof  of  a  preaching  minister  there,  to 
be  nominated  by  the  said  Henry  Fairfax,  and  his  heirs."  This  codicil  and  devise  are 
the  foundation  of  the  present  suit.     The  tithes  are  now  claimed  under  it. 

|In  1716  these,  with  other  estates  of  the  family,  were  sold,  under  a  decree  of  the 
Court  of  Chancery,  and  conveyed  in  pursuance  of  that  decree.  The  conveyance  is 
dated  the  14th  July,  1716,  and  was  made  between  Thomas  Lord  Fairfax,  and  other 
persons  of  the  one  part,  and  Robert  Fairfax,  and  John  Hardwicke,  of  the  other  part, 
and  recites  that  the  estates  thereinafter  mentioned  had  been  conveyed  by  Thomas, 
Lord  Fairfax,  the  father  of  the  party,  in  trust  to  pay  his  debts,  and  that,  by  his  will, 
dated  in  1709,  he  had  devised  all  his  estates  for  the  same  purposes;  that  a  suit  had 
been  instituted ;  that  a  decree  for  sale  had  been  made ;  and  that  Kobert  Fairfax, 
named  of  the  second  part,  was  the  highest  bidder.  And  then  Lord  Fairfax,  and  all 
the  other  parties,  in  pursuance  of  the  decree,  convey  the  manors  or  lordships  of 
Bilborough  and  Sandwith,  and  also  the  tithes  of  Bilborough  and  Sandwith,  and  the 
advowson  or  patronage,  donation,  and  nomination  of  a  preaching  minister  or  curate 
to  the  parish  church  of  Bilborough,  to  Robert  Fairfax,  and  John  Hardwicke,  and 
their  heirs. 

By  a  deed,  dated  a  few  months  afterwards,  that  is,  in  March  of  the  same  year,  the 
transaction  being  before  the  change  of  the  stile,  John  Hardwicke  declared  himself 
and  his  heirs  trustees  for  Robert  Fairfax  and  his  heirs. 

It  is  unnecessary  to  pursue  the  statement  of  the  deeds  any  further.  The  facts 
I  have  already  stated  must  rule  the  chief  question  one  way  or  the  other.  It  is 
admitted  that  the  plaintiff,  Thomas  Lodington  Fairfax,  has  the  title  of  Robert 
Fairfax,  the  purchaser  in  the  deed  of  1716:  and  that  a  gentleman  of  the  name  of 
Parkins,  and  his  wife,  had  the  [100]  estate  of  John  Hardwicke.  This  estate  has  been 
conveyed  to  the  plaintiff  Fairfax,  so  that  he  unites  in  himself  all  the  title,  legal  and 
equitable,  of  the  family  to  the  tithes.  He  nominated  his  co-plaintiff,  Eamonson,  who 
has  been  duly  licensed  by  the  Archbishop,  has  fulfilled  all  formalities,  and  has  duly 
officiated  for  some  years. 

The  first  question  is,  as  I  have  before  stated,  whether  the  plaintiffs,  or  either  of 
them,  are  entitled  to  a  decree  for  the  small  tithes,  as  well  as  the  tithes  of  corn. 

I  do  not  advert,  at  present,  to  the  controversy  respecting  the  tithes  of  particular 
lands,  said  to  be  entirely  exempted,  nor  to  the  moduses.  The  question,  as  to  the 
species  of  tithes  to  which  the  plaintiffs  are  entitled,  must  be  resolved  with  reference 
to  circumstances  of  two  descriptions.  One  is,  the  effect  of  the  documents,  which  I 
have  detailed ;  the  other  is  the  usage,  that  is,  the  construction  which  the  parties 
themselves  have  by  their  conduct  put  upon  these  documents. 

The  documents  appear  to  me  to  shew  clearly  that  Thomas  Lodington  Fairfax 
stands,  with  respect  to  the  general  tithes  of  this  parish,  in  the  situation  of  rector. 
If  any  reliance  is  to  be  placed  upon  the  language  of  the  ancient  documents,  the  prior 
had  the  church  of  Bilborough.  We  have  the  most  authentic  testimony  from  the 
return  to  the  commission  of  Edward  the  third,  respecting  the  alien  priories,  that  the 
prior  of  the  Holy  Trinity  of  York  was  possessed  of  the  church  of  Bilborough.  It  was 
at  that  time,  and  probably  long  before,  appropriated  to  him ;  and,  therefore,  before 
the  time  of  Richard  the  second,  in  the  15th  year  of  whose  reign  the  act  was  made, 
requiring  in  every  appropriation  the  establishment  of  a  vicarage,  the  prior  and  convent 
were  rectors  of  Bilborough. 

The  same  character  and  rights  were  transferred  to  the  Crown,  at  the  dissolution, 
and,  for  the  reason  I  have  stated,  to  the  grantee,  in  the  7th  Edward  6th,  1554; 
notwithstanding  the  woi-d  rectory  is  not  used  ;  but  the  expressions  [101]  are  equivocal. 
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giving  all  the  tithes  of  every  description.  From  that  time  downwards,  every  instru- 
ment that  has  been  produced,  speaks  either  of  the  rectory  or  parsonage,  or  of  the 
tithes  of  Bilborough  and  Sandwith,  without  any  limitation  as  to  the  species  or  other- 
wise. There  is  not,  from  the  first  to  the  last,  the  slightest  intimation  in  any 
documentary  evidence,  that  there  existed  in  the  parish  any  such  distinction.  I  do 
not  speak  of  the  terriers.  On  the  part  of  the  plaintiffs,  every  deed  is  in  general 
terms,  and  on  the  part  of  the  defendants,  there  is  no  one  instrument,  deed,  lease,  or 
agreement,  pointing  at  any  title  to  any  small  tithes  resting  in  any  one.  This  would 
be  very  extraordinary  if  any  such  title  had  existed. 

The  other  circumstance,  the  effect  of  which  is  to  be  weighed,  is  the  usage.  The 
terriers  afiord  the  earliest  evidence  of  this  sort.  They  shew  the  actual  practice,  or, 
at  least,  the  understanding  of  the  parish. 

Ten  terriers  are  produced.  The  earliest  in  1716,  and  the  last  in  1817.  The 
earliest,  that  in  1716,  is,  as  to  the  present  object,  to  this  effect:  "Bilborough  is  a 
curacy  that  has  no  dwelling-house,  no  offerings,  nor  petty  tithes,  nor  glebe  land 
belonging  to  it,  but  a  small  church-yard,  which  is  let  for  2s,  6d.  yearly."  After  men- 
tioning a  supposed  salary  of  41.  13s.  4d.,  and  some  other  indifferent  matters,  it 
mentions  the  will  of  Lord  Fairfax,  giving  to  Henry  Fairfax  all  his  tithes  of  Bilborough 
and  Sandwith,  and  proceeds  thus :  "  which  tythe  is  let  for  401.  per  annum,  more  or 
less,  which  is  raised  by  the  tenants'  paying  a  tithe  rent,  according  to  the  value  of  their 
farms." 

I  point  out  the  statement  of  the  401.  composition  for  the  whole  parish,  in  order  to 
shew  that  the  statement  respecting  the  petty  tithes  is  not  a  representation  of  any 
fact  existing  at  the  time,  but  amounts  only  to  an  opinion  that  the  401.  was  not  paid 
for  any  small  tithes.  There  was  not,  at  that  time,  any  render  of  tithes  in  kind  of  any 
sort,  so  as  to  bring  visibly  under  the  eye  the  distinc-[102]-tion  between  the  tithes, 
which  the  family  was  entitled  to  receive,  and  those  to  which  they  were  not  entitled. 

This  is  the  sole  observation  which  occurs  to  me  on  these  terriers,  as  to  the  small 
tithes.  And  I  may  leave  them,  when  I  have  mentioned  how  many  of  them  confirm 
the  fact,  as  to  no  petty  tithes  being  payable,  and  how  many  do  not. 

The  second  terrier,  which  is  dat^d  1727,  omits  the  words  about  no  petty  tithes 
being  due.  The  next  terrier,  which  is  of  1743,  has  the  same  statement,  and  so  has 
the  following  terrier  of  1748 ;  but,  from  that  time  forward,  there  is  no  such  represenUi- 
tion.  It  is  omitted  in  the  terriers  of  1764,  1777,  1781,  1786,  1809,  and  1817.  The 
representation  that  the  tithes,  devised  by  Lord  Fairfax's  will,  were  let  for  401.  is 
contained  uniformly  down  to  1764,  and  from  that  time  it  is  omitted. 

These  terriers  afford  no  strong  evidence  on  either  side.  As  there  was  no  actual 
pnictice  upon  the  subject,  they  amount,  at  best,  to  reputation  and  opinion.  If  the 
introduction  of  the  statement  into  the  first  terrier  in  1716,  proves  the  opinion  of  the 
persons  who  signed  it,  that  the  composition  was  not  paid  for  small  tithes,  the  omission 
of  those  most  important  words  in  the  subsequent  terriers  by  the  persons  signing  those 
terriers,  with  the  first  terrier  before  them,  equally  evinces  a  contrary  opinion  as  then 
prevailing.  Of  the  ten  terriers,  the  representation  is  contained  in  three,  and  omitted 
in  seven.  It  seems  to  me,  that  if  we  view  the  terriers  as  neutralizing  each  other,  we 
do  the  occupiers  no  injustice. 

The  next  circumstance  to  be  weighed  is  the  parol  testimony.  It  would  not  be 
very  instructive  to  go  through  the  evidence  of  the  witnesses,  and  to  state  the  language 
they  use.  The  result  is  not  at  all  doubtful.  There  is  no  evidence  whatever,  till  a 
late  period,  on  the  subject  into  which  we  are  inquiring,  except  what  amounts  to  opinion 
and  reputation  only.  Of  evidence  of  this  description,  the  preponderance  is  [103] 
evidently  on  the  part  of  the  defendants.  At  all  times  the  tithes  have  been  commuted 
for  compositions,  and  there  are  a  great  number  of  witnesses  who  say,  the  money  was 
paid  for  corn  only,  and  that  they  had  been  so  told  by  old  men,  occupiers  of  the  pjirish, 
now  dead.  The  composition  paid  down  to  the  year  1778  or  1779  wiis  the  401.  men- 
tioned in  the  early  terriers,  and  many  witnesses  say,  they  believed  it  to  be  for  corn 
tithes  only.  On  the  other  hand,  several  witnesses,  Robinson,  Wade,  and  others,  with 
the  same  opportunities  of  knowledge,  say  that  the  composition  was  paid  for  all  the 
tithes,  so  that  there  is  conflicting  testimony.  If  they  were  to  bo  counted,  the 
defendants  have  more  of  it  than  the  plaintifts. 

But  the  most  material  circumstance  remains  still  to  be  stated :  In  the  year  1777 
Kobert  Fairfax,  the  then  representative  of  Robert  Fairfax,  the  purchaser  in  1716,  and 
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the  Keverend  Guy  Fairfax,  the  then  minister,  exhibited  their  bill  against  Christopher 
Wright,  the  father,  I  believe,  of  one  of  the  present  defendants,  stating  the  same  case 
as  is  stated  now,  and  praying  the  same  relief.  The  then  defendant  Wi'ight  relied  upon 
the  401.  mentioned  in  the  terriers  as  a  modus.  He  averred  that  there  were  several 
ancient  farms  consisting  of  one  thousand  seven  hundred  and  thirty-four  acres  of 
inclosure,  and  seventy-two  acres  of  open  fields,  which,  with  two  farms  occupied  by 
the  then  defendant,  had  paid  immemorially,  to  or  for  the  use  of  the  minister,  401.  Os.  8d. 
as  a  modus,  in  lieu  and  satisfaction  of  all  tithes  and  dues,  both  great  and  small.  He 
did  not  point  at  the  distinction  now  taken.  There  were  witnesses  on  both  sides.  No 
person  who  has  read  the  depositions  in  that  case  carefully,  will  dispute  my  accuracy, 
when  I  say  that  no  witness,  on  either  side,  suggests  the  distinction  now  made.  Every 
one  of  them,  when  the  turn  of  the  expression  leads  them  to  specify  for  what  the 
money  payments,  parcel  of  the  401.,  relied  upon  as  a  modus,  were  made,  invariably 
state  it  was  for  all  the  tithes  [104]  of  farms  covered  by  the  payments,  that  is,  the 
greater  part  of  the  parish.  With  this  evidence  before  me,  it  is  difficult  to  doubt,  that 
the  opinion  now  relied  upon  has  grown  up  since. 

The  result  of  that  cause  was  a  decree  for  all  the  tithes  demanded  by  that  bill, 
that  is,  small  as  well  as  great.  That  decree  broke  to  pieces  the  supposed  modus  of 
401.  Os.  8d.  and  its  aliquot  parts.  From  that  time,  it  appears  in  evidence  in  the 
present  cause,  that  the  general  tithes  of  the  parish  have  been  commuted  by  money 
payments,  calculated  at  so  much  an  acre.  And  the  witnesses  for  the  defendants 
venture  to  tell  us  that,  according  to  the  prevailing  opinion  in  the  parish,  these  pay- 
ments were  made  for  corn  tithes  only.  Some  circumstances,  which  are  to  be  extracted 
from  the  evidence,  shake  very  much  the  weight  due  to  this  opinion,  and  the  credit 
due  to  this  testimony.  The  rate  paid  was  at  first  3s.  an  acre,  and  then  raised  to  5s. 
There  is,  besides,  this  additional  and  striking  circumstance,  that,  if  we  believe  the 
witnesses  for  the  plaintiffs,  several  of  the  occupiers,  while  they  made  these  payments, 
occupied  grass  lands  only.     I  refer  to  Rebecca  Lamb  and  Robinson. 

It  appears  to  me,  therefore,  that  if  the  question  depended  upon  usage,  and  upon 
the  inference  to  be  drawn  from  the  terriers  and  the  parol  testimony,  it  would  be  a 
sounder  and  safer  conclusion,  that  the  minister  and  his  trustees  had  been  in  the  actual 
perception,  not  of  corn  tithes  only,  but  of  all  tithes. 

Notwithstanding,  if  this  inference  were  to  decide  the  point,  I  should  most  probably 
be  of  opinion  that  it  would  be  proper  to  refer  it  to  a  jury.  The  nature  of  the  question 
would  lead  to  that  course.  But,  it  appears  to  me,  that  there  is  a  more  fatal  defect  in 
the  case  of  the  defendants,  on  the  general  question,  than  that  which  I  have  been  just 
discussing.  I  mean  their  total  want  of  title  on  which  to  rest  their  detention  of  the 
small  tithes.  There  is  no  [105]  vicar  under  whom  they  might  shield  themselves,  no 
grantee  alleging  a  conveyance  from  the  Crown  or  lay  impropriator.  Nothing  to  prove 
a  title,  or  to  raise  a  presumption  of  one,  as  has  been  truly  said  of  it  at  the  bar.  It  is 
a  defence  purely  in  non  decimando. 

The  most  plausible  way  in  which  it  has  been  put,  is  by  contending  that  the  plaintiff 
has  failed  to  make  out  his  case,  as  he  is  bound  to  do,  and,  therefore,  should  not  obtain 
a  decree.  To  enforce  this  argument,  the  case  of  Narbury  v.  Mead  (supra)  has  been 
cited.  There  is  a  marked  distinction  between  that  case  and  the  present,  which  prevents 
its  having  a  strong  application.  In  that  case,  the  plaintiff  had  produced  no  title.  It 
appeared,  by  documents,  that  his  ancestors  were  in  possession  of  the  tithes  of  the 
parish,  but  not  how  they  became  possessed  of  them.  Lord  Eldon  and  Lord  Redesdale 
thought  that  if  the  title  had  been  produced,  it  might  appear  that  the  plaintiff  had  no 
right  to  the  tithes  of  the  particular  lands  in  question,  which  had  not  rendered  tithes ; 
and  there  were  circumstances  which  made  that  no  improbable  conjecture,  for  the  land 
of  the  defendant  had  belonged  to  another  monastery.  Therefore,  on  account  of  that 
defect  in  the  plaintifi"'s  statement  and  proof,  they  held  that  he  had  no  right  to  a 
decree. 

In  this  case,  the  plaintiff  has  produced  his  title,  he  shews  the  grant  from  the  Crown, 
under  which  he  holds.  In  its  terms  it  gives  him  every  thing  he  asks.  As  I  have 
already  said,  it  confers  upon  him  all  the  rights  of  the  rector.  Several  subsequent 
instruments  treat  the  tithe  owner  as  rector,  and  no  one  circumstance  raises  any  sus- 
picion that  his  title  was  of  a  confined  or  limited  nature,  except  the  terras  of  the  lease 
to  Beckwith,  and  the  particular  (which  are  contradicted  by  every  thing  preceding 
them,  every  thing  contemporary,  and  everything  subsequent) ;  and  upon  which  I  think 
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no  reliance  ought  to  be  placed  as  [106]  to  this  question.  It  would  be  a  strange  hypo- 
thesis that  the  small  tithes  were  given  by  the  Crown  to  somebody  who  has  never 
asked  for  them  ;  or  that  they  were  reserved  by  the  Crown,  in  defiance  of  the  plain 
language  the  Crown  has  employed  in  the  grant,  and  its  total  inaction  ever  since. 

The  construction  I  put  upon  the  grant,  lease,  and  particular,  which  all  differ,  is 
that  the  general  words  in  the  grant,  the  latest  document,  were  introduced  for  the 
purpose  of  conveying  every  thing  the  Crown  had  by  surrender  from  the  priory.  I 
think,  therefore,  not  only  that  the  usage  has  been  with  the  plaintiffs,  but  that  if  this 
were  otherwise,  the  usage,  as  the  law  now  stands,  could  not  be  supported. 

Whatever  may  be  done  in  the  supreme  Court,  it  is  not  in  this  place  that,  for  the 
first  time,  we  can  disregard  the  maxim  that  mere  non-payment  is  no  answer  to  the 
demand  of  tithes,  even  by  a  lay  impropriator.  I  think,  that  the  defendant  must 
account  for  all  the  tithes,  small  and  great,  of  those  lands  where  the  plaintiff  is  entitled 
to  tithes  in  kind. 

There  remain  still  two  questions,  one  on  a  claim  of  not  paying  tithes  at  all,  the 
other  on  an  exemption  from  tithes  in  kind,  under  cover  of  moduses.  These  questions 
are  both  brought  forward  by  the  same  defendant,  John  Robson.  All  the  defendants, 
except  Holdsworth,  join  in  one  answer.  The  defendants,  in  that  answer,  say  that 
they  occupy  certain  farms  and  tenements  situate  in  the  parish  of  Bilborough  and 
lordship  of  Sandwith,  for  all  of  which  compositions  have  been  paid,  except  such  of 
them  as  are  mentioned  by  them  to  pay  no  tithes,  or  to  be  covered  by  moduses.  Upon 
the  grounds  I  have  already  stated,  they  must  account  for  the  tithes  of  all  lands 
for  which  compositions  have  been  paid,  that  is,  all  except  the  lands  now  to  be 
mentioned.  The  first  I  shall  advert  to  are  those  for  which  no  tithes  have  been  paid, 
as  it  is  said. 

There  are  two  farms,  both  held  by  Robson,  one  of  a  [107]  hundred  and  thirty- 
three  acres,  as  tenant  to  the  trustees  of  the  free  school  of  Newark-upon-Trent,  the 
other,  called  Newhall,  of  sixty-six  acres,  and  belonging  to  the  defendant,  Matthew 
Todd.  The  first  inquiry  should  be,  whether  it  be  true  that  no  tithes  have  been  paid. 
The  earnest  evidence  of  usage  in  the  cause  is  to  be  found  in  the  terriers,  which  begin 
above  a  century  ago.  The  first  terrier,  that  of  1715,  states  expressly,  that  "certain 
lands  in  the  parish  belonging  to  the  free  school  of  Newark-upon-Trent  pay  no  tithes 
to  the  church."  It  then  proceeds  to  state  the  same  circumstance  respecting  a  free 
school  called  Hemsworth,  and  then  states,  "  that  a  farm  called  Newhall,  belonging  to 
Mrs.  Dryden,  of  York,  let  to  Mr.  Wright,  also  pays  no  tithes." 

The  next  terrier,  of  1727,  mentions  the  Newark  lands,  but  omits  the  Newhall  farm. 
That  of  1743  mentions  both  the  Newark  lands  and  the  Newhall  farm.  The  terrier  of 
1748  omits  Newhall,  and  the  next,  of  1764,  mentions  it:  and  from  that  time  to  the 
very  last,  they  all  state  both  farms  to  pay  no  tithes. 

I  cannot  consider  the  omission  in  the  two  terriers  of  1727  and  1748,  as  any  evidence 
that  tithes  had  been  rendered  for  Newhall  at  those  periods,  when  I  see,  that  afterwards, 
and  uniformly,  it  is  stated  that  none  were  rendered.  If  the  practice  to  pay  tithes 
had  once  begun,  that  practice  would  have  continued.  I  think  it  proved,  therefore,  in 
the  absence  of  all  contradictory  testimony,  that  no  tithe  was  in  effect  paid  for  these 
farms.  All  the  parol  evidence  concurs  in  producing  the  same  conclusion.  No  witness 
states  that  any  tithe  was  ever  paid  for  them.  All  the  witnesses,  even  those  produced 
by  the  plaintiff,  say  that  they  were  tithe  free.  I  have  it,  therefore,  in  evidence,  that 
from  the  beginning  of  the  last  century,  while  all  the  rest  of  the  parish  rendered  tithes 
in  some  form  or  other,  these  lands  rendered  none.  This  forces  me  to  give  this  practice 
an  [108]  unlimited  duration,  because  it  no  where  appears  that  any  tithe  was  ever  paid. 
To  this  extent  the  defendant  Robson  may  consider  his  point  as  established. 

This  brings  me  to  what  appears  to  me  to  be  a  question  of  some  doubt  and  difficulty. 
And  that  is,  whether  the  mere  non-payment  is  to  be  disregarded,  however  ancient,  and 
however  clearly  proved.  If  it  were  the  common  case  I  should  feel  myself  bound  to 
follow  the  common  rule,  and  to  disregard  it.  In  the  case  of  Norbunj  v.  Mfod  it  is 
evident  that  one  of  the  noble  Lords  doubted  very  much  the  law  and  justice  of  the 
'  maxim,  that  there  should  be  no  presumption  against  a  lay  impropriator.  But  the  other 
noble  Lord,  who  then  presided  in  the  House,  expressly  disclaimed  deciding  in  opposi- 
tion to  the  authorities,  and  put  the  order  which  he  proposed  upon  the  peculiar  circum- 
stances of  that  case.  I  consider  the  rule,  therefore,  which  has  been  established  in  this 
Court,  as  still  unshaken.     The  objection  to  applying  it  here  does  not  arise  from  any 
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suggestion  of  title  on  the  part  of  the  occupier  or  his  landlord.  There  is  not  the  least 
suggestion  of  a  producible  title  to  the  tithes  of  these  farms  in  the  power  of  the  defen- 
dants, nor  of  any  legal  ground  of  exemption.  It  arises  from  a  supposed  limitation  to 
the  rights  of  the  plaintiffs,  deduced  from  the  terms  of  the  lease  to  I3eckwith. 

This  lease  is  no  part  of  the  necessary  deduction  of  title  from  the  priory  to  the 
plaintiffs,  but  it  is  referred  to  the  King's  grant,  from  which  the  plaintiffs  claim ;  and, 
when  examined,  it  shews  that  the  Crown  did  not  lease  the  tithes  of  the  whole  of  the 
township  of  Sandwith,  but  only  of  certain  closes.  Then,  construing  the  grant  by  the 
lease,  it  is  insisted  that  the  grantee  derived  no  title  to  the  whole  tithes  of  Sandwith, 
or,  in  other  words,  that  there  were  certain  closes  in  Sandwith  to  which  the  grant  gave 
no  title,  because  the  Crown  had  it  not. 

If  the  terms  of  the  lease  were  conclusive  evidence  of  [109]  what  the  Crown  derived 
from  the  priory,  it  would  also  have  proved  conclusively,  that  the  Crown  was  not 
entitled  to  the  small  tithes,  because  it  is  certain  that  the  small  tithes  were  not  leased 
to  Beckwith  by  the  instrument  which  has  been  produced.  I  have  not  considered  it  as 
conclusive,  where,  as  in  the  case  of  the  small  tithes,  I  found  it  contradicted  by  every 
other  document  in  the  cause,  and  also,  as  I  thought,  by  the  verbal  testimony  respecting 
the  usage.  But,  in  this  case,  it  is  contradicted  by  nothing,  and  the  usage  strongly 
supports  it.  The  language  of  the  demise  is,  "  All  the  tithes  of  sheaves  and  hay  of 
Drynghouses,  Knapton,  and  Bilboiough,  and  also  the  tithes  of  certain  closes  within 
the  lordship  of  Sandwith."  I  know  not  how  to  explain  the  limitation  respecting  the 
lordship  of  Sandwith,  the  whole  of  which  is  clearly  within  the  parish,  but  by  means  of 
the  two  farms  now  in  question.  It  accounts  for  the  limitation,  and  gives  it  a  precise 
meaning.  The  terms  of  the  grant  are  general,  and,  though  they  do  not  sustain  the 
argument  of  the  defendants,  they  are  not  opposed  to  it. 

Upon  the  whole,  therefore,  it  appears  to  me,  that  that  grant  should  not  be  held 
to  have  passed  to  the  grantee  any  tithes  of  these  closes.  To  this  conclusion  my  dis- 
inclination to  disturb  any  ancient  usage  has  led  me.  If  the  plaintiff  can,  upon  any 
future  occasion,  shew  a  title  specifically  to  the  tithes  of  these  farms,  or  disprove  the 
usage  on  which  I  am  acting,  this  decree  will  not  bar  him.  But  I  am  of  opinion  that 
I  ought  not  to  decree  an  account  of  the  tithes  of  these  closes,  unless  the  plaintiffs 
shall  establish  at  law  their  title  to  them. 

The  next  and  last  question  upon  the  merits  respects  the  moduses.  It  is  insisted 
that  a  farm  called  Moskars  is  covered  by  a  payment  of  2s.  8d.,  and  another  called 
Normans,  by  a  payment  of  2s.  They  are  pleaded  in  bar  of  all  tithes  whatsoever. 
They  are  both  fully  and  clearly  es-[110]-tablished.  Every  terrier,  from  the  begin- 
ning, notices  them,  and  the  whole  parol  evidence  confirms  the  terriers.  It  would  be 
a  useless  waste  of  time  to  go  through  it. 

This  opinion  has  occupied  so  much  time  that  I  waste  no  more  in  adverting  to  the 
inferior  points  that  have  been  made.  I  will  only  say  that  I  see  no  objection  to  the 
mode  of  stating  the  claim  on  one  side,  nor  to  the  terms  in  which  the  moduses  are 
pleaded  on  the  other.  The  plaintiffs  must  have  a  decree  for  all  the  tithes  except  the 
Newark  farm  and  Newhall,  Moskars,  and  Normans.  They  must  have  the  costs  of 
the  suit,  except  the  costs  so  far  as  they  relate  to  these  four  farms.  There  should  be 
no  costs  on  either  side  as  to  the  Newark  farm  and  Newhall,  but  the  plaintiffs  must  pay 
to  the  defendants  the  costs,  so  far  as  they  relate  to  Moskars  and  Normans. 

I  have  taken  no  notice  of  one  of  the  points  contended  for,  viz.  that  the  right 
of  nomination  could  not  be  sustained.  I  think,  without  entering  into  it,  that  Mr. 
Lodington  Fairfax  has  a  legal  title  to  these  tithes,  and  has  a  right  to  sustain  this  suit, 
though  he  might  not  have,  as  contended,  the  legal  estate  vested  in  him  before  the 
year  1826.  He  had  the  equitable  estate  before,  and  therefore,  that  there  should  be 
no  objection,  he  then  clothed  himself  with  the  legal  estate.  I  think  Mr.  Lodington 
Fairfax  had  a  very  good  title  to  these  tithes,  and  if  any  body  wishes  to  go  further  in 
this  easethe  point  will  be  open  to  them.  The  great  difficulty  I  have  had  in  this  case 
is  that,  unless  my  view  of  it  were  clearly  explained,  there  would  seem  to  be  a  little 
inconsistency  in  the  reasons  I  have  assigned,  for  giving  to  the  plaintiff  an  account  of 
the  small  tithes,  and  not  giving  him  an  account  of  the  tithes  of  the  two  farms.  There 
seems  to  be  a  little  difficulty,  but  I  think,  after  a  great  deal  of  consideration,  that  the 
lease  is  a  much  stronger  objection  to  that  construction  of  the  grant  of  the  two  farms, 
than  it  is  as  to  the  small  tithes.  I  am  aware,  [111]  in  re-arguing  this  case  any  where, 
it  may  be  said  that  my  judgment  in  these  two  respects  is  inconsistent ;  but  I  think 
it  is  not.     I  think  it  is  the  proper  opinion. 
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Isabella  Dowbiggin  v.  James  Bourne,  John  Bourne,  Peter  Bourne,  and  John 
Fenton  Cawthorne.  June  17th,  1830. — A.,  and  B.  his  surety,  gave  to  C.  a 
joint  and  several  promissory  note,  for  the  payment  of  a  sum  of  money,  C.  brought 
separate  actions  against  A.  and  B.,  for  payment  of  the  money  made  payable  by 
the  note,  and  recovered  judgment  in  both  actions ;  and,  having  issued  execution 
against  B.  the  surety,  the  debt  and  costs  were  paid  by  B.  The  administratrix  of 
B.  afterwards  filed  a  bill  against  A.  and  C,  for  the  purpose  of  obtaining  an  assign- 
ment of  the  judgment  obtained  by  C.  again.st  A.,  the  principal  debtor.  To  this 
bill  A.,  the  principal  debtor,  demurred  for  want  of  equity,  chiefly  on  the  ground 
that  the  judgment  was  satisfied  at  law,  and  that  no  effectual  assignment  could 
be  made  of  it.  The  Court  declined  to  decide  the  point  on  demurrer,  as  it  might 
be  brought  before  the  Court  of  law  by  scire  facias,  or  in  audita  querela  and 
overruled  the  demurrer. 

[See  further,  p.  300,  post,  and  2  Y.  &  C.  Ex.  462.] 

The  bill  stated  that,  in  March,  1819,  John  Dowbiggin,  as  the  agent,  and  on  behalf 
of  the  defendant  John  Fenton  Cawthorne,  applied  to  John  Bourne,  Thomas  Bourne, 
James  Bourne,  and  Peter  Bourne,  all  of  Liverpool,  merchants,  to  advance  a  sum  of 
11301.  to  the  said  John  Fenton  Cawthorne,  and  which  Messrs.  Bourne  agreed  to  do, 
upon  having  the  personal  security  of  the  said  John  Fenton  Cawthorne,  and  of  the 
said  John  Dowbiggin  as  his  surety  for  the  repayment  thereof ;  and  accordingly  they, 
on  the  13th  of  March,  1819,  advanced  the  sum  of  11301.  unto  John  Fenton  Cawthorne  ; 
and  upon  receipt  of  the  same,  and  as  a  security  for  the  re-payment  thereof,  John 
Fenton  Cawthorne,  and  the  said  John  Dowbiggin  as  his  surety,  and  at  his  request, 
severally  signed  and  gave  to  the  said  Messrs.  Bourne,  their  joint  and  several  promis- 
sory note,  in  writing,  dated  the  said  13th  March,  1819,  whereby  they  jointly  and 
severally  promised  to  pay  to  the  said  Messrs.  Bourne,  the  sum  of  11301.,  value  received, 
and  lawful  interest  for  the  same.  That,  at  various  times  previously  to  the  month  of 
March,  1824,  John  Dowbiggin,  as  the  surety,  and  on  account,  of  the  said  John  Fenton 
Cawthorne,  paid  and  advanced,  out  of  his  own  proper  monies,  unto  the  said  Messrs. 
Bourne,  various  sums  of  money,  amounting  in  the  whole  to  the  sum  of  2391.  3.s.  Id., 
as  and  for  interest  on  the  said  promissory  note  ;  and  that  such  [112]  sums,  and  also 
the  said  promissory  note,  were  frequently  admitted  by  the  said  John  Fenton  Caw- 
thorne, and  particularly  in  and  by  a  certain  settled  account  between  him  and  the 
said  John  Dowbiggin,  and  by  an  indenture,  dated  the  18th  day  of  March,  1824,  to 
have  been,  and  were  in  fact  well  known  by  the  said  Messrs.  Bourne  to  have  been, 
paid  and  given  by  the  said  John  Dowbiggin,  as  the  surety  of  John  Fenton  Cawthorne, 
and  to  be  jointly  due  and  owing  to  him  from  Cawthorne.  That  Bourne  died,  and 
that,  in  the  year  1824,  the  defendants,  the  Bournes,  commenced  two  several  actions 
at  law  in  the  Court  of  King's  Bench,  against  the  said  John  Fenton  Cawthorne  and 
John  Dowbiggin  respectively,  for  recovering  the  said  sum  of  11301.  so  secured  by  the 
said  promissory  note,  and  interest,  and  obtained  final  judgment  in  the  action  against 
Cawthorne,  on  the  30th  day  of  November,  1824,  for  the  sum  of  14811.  lOs.,  and  such 
judgment  was  still  subsisting  and  of  full  force,  and  had  not  been  in  any  manner 
satisfied,  released,  or  discharged.  That  the  defendants,  the  Bournes,  also  recovered  in 
their  said  action  at  law  against  the  said  John  Dowbiggin,  and  having  obttiined  final 
judgment  therein  in  the  month  of  February,  1825,  caused  the  same  to  be  duly  entered  up 
against  the  said  John  Dowbiggin,  for  the  sum  of  12771,  48.  8d.  ;  and  immediately  there- 
upon, by  collusion  and  agreement,  or  from  some  understanding  with  Cawthorne,  and 
from  an  unjust  wish  to  favour  him  the  said  John  Fenton  Cawthorne,  though  their 
principal  debtor,  caused  a  writ  of  fieri  facias  to  be  issued  upon  the  said  judgment 
against  the  said  John  Dowbiggin  and  the  goods  and  chattels  of  the  said  John  Dow- 
biggin to  be  taken  under  the  same,  whereupon  John  Dowbiggin  paid  to  the  Sherifl" 
the  sum  of  13121.  17s.  Id.,  in  full  satisfaction  and  discharge  of  the  sjiid  judgment^ 
and  of  Sheriff's  poundage  on  the  said  execution ;  and  thereby  John  Dowbiggin  fully 
paid  and  satisfied  unto  the  defendants,  the  Bournes,  the  full  amount  of  the  principal 
and  interest  secured  by  the  said  promissory  note. 

[113]  The  bill  then  stated  the  death  of  John  Dowbiggin,  and  the  title  of  the 
plaintiff  as  his  administratrix,  and  alleged  that,  by  reason  of  the  payments  so  made 
by  the  said  John  Dowbiggin,  as  such  surety  as  aforesaid,  the  said  John  Fenton 
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Cawthorne  became  and  was  justly  and  truly  indebted  unto  the  said  John  Dowbiggin, 
and  to  the  plaintiff,  as  his  administratrix,  in  the  several  sums  of  2391.  3s.  Id.,  and 
13121.  17s.  Id.,  and  the  said  John  Dowbiggin  became  and  was,  and  the  plaintiff,  as 
such  administratrix  as  aforesaid,  and  was  justly  entitled  to  have  the  said  two  last- 
mentioned  sums,  and  all  costs  and  expenses  in  the  said  action,  repaid  to  her  by  the 
said  John  Fenton  Cawthorne,  or  to  have  the  benefit  of  the  judgment  so  obtained  by 
the  defendants,  the  Bournes,  against  the  said  John  Fenton  Cawthorne,  as  aforesaid, 
and  to  issue  execution  upon  the  same,  as  a  means  of  recovering  the  said  sums  of 
money. 

The  bill  then  alleged  applications  to  have  been  made  on  the  part  of  the  plaintiff, 
to  the  defendants,  the  Bournes,  to  assign  the  judgment  and  the  benefit  thereof  to  the 
plaintiff,  and  to  empower  her  to  issue  execution  thereon,  in  the  names  of  the  defen- 
dants, the  Bournes,  the  plaintiff  offering  to  indemnify  them  against  all  costs,  charges, 
and  expenses  by  reason  of  such  execution.  The  bill  charged  that  the  defendants,  the 
Bournes,  in  concert  and  collusion  with  Cawthorne,  and  from  motives  of  friendship 
and  forbearance  to  him,  refused  to  assign  the  judgment. 

The  bill  prayed  a  declaration  that  the  plaintiff  was  entitled  to  have  the  judgment, 
obtained  by  the  Bournes  against  the  defendant  Cawthorne,  assigned  by  the  defendants, 
the  Bournes,  to  the  plaintiff,  with  power  to  issue  execution  thereon,  and  that  the 
defendants  might  be  decreed  to  deliver  the  judgment  paper  in  respect  of  the  said 
judgment  to  the  plaintiff,  and  that  it  might  be  referred  to  the  Master  to  settle  an 
assignment  of  the  said  judgment,  the  plaintiff  offering  to  pay  what,  if  any  thing,  was 
due  to  the  defendants  on  the  said  judgment,  and  to  indemnify  them  [114]  against  all 
costs,  charges,  damages,  and  expenses,  by  reason  of  any  proceedings  by  the  plaintiff 
under  such  assignment.  The  bill  also  prayed  an  injunction  to  restrain  the  defen- 
dants from  entering  up  satisfaction  on  the  said  judgment,  or  releasing  or  discharging 
the  same. 

To  this  bill  the  defendant  Cawthorne  filed  a  general  demurrer,  for  want  of  equity. 

Mr.  Jacob,  and  Mr.  Follett,  in  support  of  the  demurrer.  The  judgment  was 
satisfied  by  the  payment  of  the  debt ;  and,  therefore,  if  it  were  to  be  assigned,  the 
plaintiff  could  not  possibly  derive  any  benefit  from  it,  and  the  Court  will  not  decree 
that  which  would  be  wholly  nugatory  and  useless.  The  rule  which  prevails  in  Courts 
of  equity,  with  respect  to  suitors  being  entitled  to  the  benefit  of  all  securities  given 
by  the  principal  debtors,  applies  only  to  cases  in  which  the  securities  are  subsisting, 
and  capable  of  being  enforced,  and  not,  as  in  the  present  case,  to  a  satisfied  judgment. 
Before  any  steps  could  be  taken  under  the  judgment,  it  would  be  necessary  to  revive 
it  by  scire  facias,  in  which  proceeding  the  parties  may  appear  and  plead  that  the 
judgment  is  satisfied,  or  recourse  may  be  had  to  the  old  remedy  by  audita  querela. 
Admitting  Dowbiggin,  as  surety,  to  have  paid  the  debt,  all  remedy  on  the  judgment 
is  gone,  and  the  plaintiff  cannot  compel  an  assignment  of  it,  and  can  only  be  treated 
as  a  creditor  by  simple  contract  of  the  defendant  Cawthorne.  Copis  v.  Middleton 
(Turn.  224).  The  defendants,  the  Bournes,  can  only  assign  what  they  have  a  right 
to,  and  they  have  no  right  to  issue  execution,  the  debt  being  satisfied.  Three 
remedies  are  given  by  the  law — first,  the  remedy  by  audita  querela ;  secondly,  as 
the  judgment  must  be  revived  by  scire  facias,  the  party  may  appear  and  plead  the 
satisfaction ;  or,  thirdly,  may  obtain  a  rule  to  shew  cause  why  [115]  satisfaction 
should  not  be  entered  up  on  the  record  of  the  judgment.  The  debt  was  paid  by 
Dowbiggin,  in  1825,  and  it  is  the  laches  of  the  plaintiff  that  a  judgment  has  not  been 
obtained  by  her  as  administratrix  of  Dowbiggin.  There  is  no  allegation  in  the  bill 
that  there  are  circumstances,  which  would  render  a  judgment  of  1 830  better  than  a 
judgment  of  1825.  The  plaintiff  has  no  title  to  the  aid  of  this  Court  to  obtain  the 
benefit  of  the  judgment,  to  the  prejudice  of  subsequent  creditors  and  intermediate 
transactions. 

In  support  of  the  demurrer,  the  following  cases  were  cited,  and  commented  upon, 
viz.  : — Parsons  v.  Briddock  (2  Vern.  608),  Wright  v.  Moiiey  (11  Ves.  12),  Woffington  v. 
Sparfo  (2  Ves.  senr.  569),  Viner's  Abridgment  (vol.  3,  tit.  "  Audita  Querela, "),  and 
Saunders'  Reports  (Will.  edit,  page  148,  n.). 

Mr.  Jervis,  and  Mr.  Spence,  for  the  plaintiff,  in  support  of  the  bill. 

Lord  Chief  Baron  (without  hearing  the  other  side).  Notwithstanding  the 
ability  with  which  this  case  has  been  argued,  it  appears  to  me  that  there  is  not  the 
slightest  pretext  for  allowing  this  demurrer.     To  do  so,  would  have  the  effect  of 
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shaking  all  the  principles  upon  which  Courts  of  equity  have  acted,  in  cases  of  this 
description.  I  apprehend  it  to  be  the  settled  and  general  rule  of  Courts  of  equity 
that,  when  a  surety  pays  the  debt  of  the  principal  debtor,  he  has  a  clear  right,  by  the 
course  of  proceeding  in  equity,  to  the  benefit  of  all  instruments,  and  securities  given 
by  the  principal  debtor  for  payment  of  that  debt. 

The  difficulty  I  feel  is,  that  I  cannot,  upon  this  demurrer,  decide  the  points  which 
have  been  argued,  and  from  [116]  which  it  has  been  contended  that,  if  the  relief 
sought  by  the  bill,  were  given  to  the  plaintiff,  she  would  not  be  able  to  derive  any 
benefit  from  it.  I  do  not,  and  I  think  I  cannot  properly,  entertain  this  objection. 
If  this  were  like  the  ease  of  Copis  v.  Middleton,  in  which  principal  and  surety  having 
executed  a  bond,  without  any  mortgage  or  other  assurance,  and  without  any  counter 
bond  being  executed  to  the  surety ;  it  was  held  that  the  surety,  having  paid  off  the 
bond,  was  only  a  creditor,  by  simple  contract,  of  the  principal  debtor ;  I  might  perhaps 
be  inclined  to  go  the  length  contended  for  on  the  part  of  the  defendants :  but  there  is 
a  very  material  distinction  between  this  case  and  Copis  v.  Middleton.  With  regard  to 
the  case  which  has  been  cited  respecting  the  bond,  I  have  reason  to  know  that  very 
great  doubts  have  been  entertained  on  the  subject.  I  remember  a  case  which  occurred 
before  Sir  William  Grant,  in  which  that  learned  Judge  thought  that  where  a  joint 
bond  had  been  paid  off  by  one  of  the  obligors,  it  might,  in  the  hands  of  that  obligor, 
be  treated  as  a  specialty  debt  against  the  estate  of  the  co  obligor.  It  afterwards  came 
before  me  as  a  Master  in  Chancery,  in  taking  the  accounts  directed  by  the  decree,  and 
I  considered  that  the  bond  having  been  paid,  there  was  an  end  of  it.  Exceptions 
being  taken  to  my  report,  the  subject  was  discussed  before  Sir  William  Grant,  who 
was  of  a  different  opinion.  The  point  afterwards  came  before  Lord  Eldon,  who  con- 
curred in  the  view  which  I  had  taken.  And  if  this  were  the  case  of  a  joint  judgment 
by  a  principal  and  surety,  I  should  probably  be  of  the  same  opinion  as  I  was  in  that 
case,  and  I  should  perhaps  say,  the  judgment  having  been  satisfied,  there  is  an  end  of 
it.  But  where,  as  in  the  present  case,  there  are  two  judgments,  and  where  it  may, 
and  perhaps  will,  come  before  the  Court  of  law,  on  a  question  of  pleading  in  audita 
querela,  I  will  not,  and  I  think  I  properly  cannot,  enter  into  the  consideration  of  the 
subject  on  demurrer. 

[117]  I  have,  in  my  own  experience,  known  cases  where  a  debt  to  a  banker  has 
been  paid  by  a  surety ;  and  bills  of  exchange,  which  had  become  barred  by  the 
statute  of  limitations,  were  transferred  to  the  surety  ;  and  I  have  known  that,  by 
proceedings,  certainly  through  mistake  and  mispleading,  the  amount  of  such  bills, 
though  barred  by  the  statute,  has  been  recovered. 

The  ground  on  which  I  proceed,  in  the  present  case,  is  that  I  will  not  decide  that 
upon  demurrer,  which  may  possibly  come  before  the  Court  on  pleading  in  scire  facias 
or  in  a  proceeding  by  audita  querelS.. 

Demurrer  overruled. 

V.   Adams  and  Witherston.     Nov.    17th,  23rd,  24th,  Dec.   7th,  1830.— 


Bills  of  exchange  were  accepted  by  A.,  for  the  accommodation  of  B.,  who,  being 
one  of  the  executors  of  C,  and  having  considerable  sums  of  money  in  his  hands 
belonging  to  C.'s  estate,  which  were  deposited  in  a  box  in  B.'s  possession, 
discounted  such  bills  with  the  monies  belonging  to  C.'s  estate,  by  taking  out  of 
the  box  the  requisite  amount,  deducting  the  discount,  and  at  the  same  time 
placing  the  bills  in  the  box  :  Held  that  B.  could  not  sever  his  character  of  an 
accommodation  holder  of  the  said  bills,  from  his  character  of  executor,  so  as  to 
enable  him  and  bis  co-executors  to  sue  as  indorsees  of  the  bills  of  exchange  for  a 
valuable  consideration. 

In  1819  the  plaintiff  was  indebted  to  the  defendant,  John  Moore  Adams,  and  his 
then  partner,  John  Griffin,  in  the  sum  of  1801.,  for  goods  sold  and  delivered,  and  it 
being  inconvenient  for  him  to  pay  such  debt,  and  being  likely  to  have  other  dealings 
and  transactions  with  them,  he,  in  consideration  of  their  forbearing  to  press  him 
for  payment  of  his  debt,  and  for  the  accommodation  of  Adams  and  Griffin,  accepted 
various  bills  of  exchange,  some  of  them  being  accepted  in  blank,  upon  an  underetand- 
ing  and  agreement  that  Adams  and  Griffin  should,  from  time  to  time,  pay  and  take 
up  the  bills  so  accepted  by  the  plaintiff ;  and  that  the  plaintiff  should  not  be  liable 
or  responsible  under  such  bills  for  more  than  the  debt  actually  due  from  him, 
Ex.  Div.  XV.— 30 
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[118]  For  the  purpose  of  taking  up  such  bills,  the  plaintiff,  from  time  to  time,  at 
the  request  of  Adams  and  Griffin,  accepted  other  bills  drawn  by  him  on  Adams  and 
Griffin  ;  and  Adams  and  Griffin,  from  time  to  time,  procured  the  bills  accepted 
by  the  plaintiff  to  be  discounted,  and  with  the  proceeds  took  up  and  paid  the 
first  bills. 

On  the  1st  of  November,  1822,  the  debt  actually  due  and  owing  by  the  plaintiff 
to  Griffin  and  Adams  had  been  increased  to  3881.  16s. 

These  accommodation  transactions  continued  between  the  plaintiff  and  the  defen- 
dant Adams,  and  his  partner  Griffin,  down  to  the  16th  November,  1826,  when  Adams 
and  Griffin  became  bankrupts. 

At  the  time  of  the  bankruptcy,  eleven  bills,  accepted  by  the  plaintiff,  amounting 
together  to  the  sum  of  10771.  19s.  8d.,  were  outstanding,  of  which  four  bills,  amount- 
ing together  to  3921.  18s.  9d.,  were  in  the  hands  of  Luke  Howard,  a  bon§,  fide  holder, 
and  one  other  of  such  bills,  for  the  sum  of  991.  2s.  6d.,  was  in  the  hands  of  Magnus 
Thomas,  also  a  bonS,  fide  holder. 

The  bill  in  the  hands  of  Magnus  Thomas  was  paid  by  the  plaintiff,  after  deducting 
a  dividend,  amounting  to  121.  7s.  9d.,  received  by  Thomas  under  the  bankruptcy  of 
Griffin  and  Adams. 

The  defendant  Adams,  together  with  Edward  Bird  and  Godfrey  Bird,  and  the 
defendant  John  Witherston,  were  the  executors  appointed  by  the  will  of  Sherman 
Bird,  of  Southampton,  Esq.,  the  defendant  Adams,  as  the  only  executor  residing  in 
London,  being  the  acting  executor. 

According  to  the  statement  of  the  defendant  Adams  and  which  was  borne  out  by 
the  evidence,  the  management  of  the  affairs  of  the  testator,  Sherman  Bird,  was  left 
to  the  defendant  Adams,  and  he  had  the  principal  management  and  control  over 
the  testatoi's  estate  and  effects,  from  the  testator's  death,  in  1824,  to  the  bank- 
ruptcy. A  box  belonging  to  the  executors  of  the  testator  was  kept  [119]  in  the 
house  in  which  the  partnership  business  of  Griffin  and  Adams  was  conducted,  in 
which  box  the  monies  and  securities  belonging  to  the  executors  were  deposited  ;  and 
Adams  having  considerable  sums  of  money  from  time  to  time  belonging  to  the  estate 
of  the  testator,  and  which,  as  received,  were  deposited  in  the  box  until  the  same 
could  be  appropriated,  he,  Adams,  was,  with  such  money,  in  the  habit  of  discounting 
the  bills  belonging  to  the  partnership  of  Adams  and  Griffin  ;  and,  according  to  Adams's 
statement,  in  his  answer,  as  he  drew  the  money  belonging  to  the  testator  out  of  the 
box,  he  at  the  same  time  deposited  therein  the  bills  belonging  to  the  partnership, 
which  had  been  discounted  therewith. 

At  the  time  of  the  bankruptcy,  five  of  the  plaintiffs  bills,  which  were  then  out- 
standing and  unpaid,  were,  according  to  the  statement  of  the  defendant  Adams,  among 
those  which  Adams  had,  in  the  manner  aforesaid,  discounted ;  such  five  bills  amount- 
ing together  to  4891.  3s.  lid. ;  and,  as  stated  by  Adams,  there  had  not  been  a  less 
amount  of  the  plaintiff's  bills  in  the  box  for  the  space  of  twelve  months  previously 
to  the  bankruptcy  ;  the  bills  originally  discounted  with  the  monies  belonging  to  the 
estate  of  the  testator  being,  as  they  respectively  became  payable,  taken  out  of  the  box, 
and  others  which  had  from  time  to  time  been  accepted  by  the  plaintiff  substituted 
in  their  stead. 

Griffin  and  Adams,  at  the  time  of  their  bankruptcy,  were  indebted  to  the 
estate  of  Sherman  Bird,  in  the  sum  of  80001.  and  upwards,  on  the  plaintiff's  bills, 
and  other  securities. 

After  the  bankruptcy  of  Griffin  and  Adams,  the  box  containing  the  plaintiff's  bills 
and  other  securities  was  placed  by  Adams  in  the  hands  of  other  persons,  as  the 
solicitors  of  the  executors  of  Sherman  Bird  ;  and  the  plaintiff  having  been  applied  to 
for  payment  of  three  of  the  bills  which  had  become  due,  amounting  together  to 
2951.  1 5s.  [120]  2d.,  and  having  declined  to  pay  the  same,  an  action  was  brought  on 
such  three  bills  against  the  plaintiff,  in  the  names  of  Godfrey  Bird,  John  Witherston, 
and  the  defendant  John  Adams,  as  indorsees  of  such  bills ;  and  the  plaintiff  was 
arrested  and  held  to  bail. 

In  Easter  Term,  1828,  the  plaintiff  filed  his  bill  against  the  defendants  Adams 
and  Witherston  (Godfrey  Bird  being  then  deceased),  praying  that  the  five  bills  so 
accepted  by  the  plaintiff  for  Griffin  and  Adams,  and  indorsed  by  Adams  to  himself 
and  Witherston,  and  Godfrey  Bird,  might  be  delivered  up  to  be  cancelled,  and  for  an 
injunction  to  restrain  proceedings  at  law  on  such  bills  of  exchange. 
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The  defendant  Adams,  by  his  answer,  stated  the  facts  with  respect  to  the  mode 
in  which  the  bills  had  been  deposited  by  him  in  the  box  belonging  to  the  executors, 
as  above-mentioned.  He  also  stated  that  the  3881.  16s.,  the  balance  owing  by  the 
plaintiff  to  Griffin  and  Adams,  on  the  Ist  November,  1822,  afterwards  became  increased 
to  5451.(88.  3d.,  but  which,  by  subsequent  payments  by  the  plaintiffs,  became  ultimately 
reduced  to  3731.  17s.  3d.,  which  was  the  actual  amount  of  the  debt  due  to  Griffin  and 
Adams.  The  answer  alleged  that  the  bills  were  accepted  by  the  plaintiff,  and  given 
generally  for  securing  the  debt  due  from  him,  and  in  consideration  of  the  forbearance 
of  Griffin  and  Adams  in  not  pressing  for  the  same.  The  answer  admitted  that,  besides 
the  money  paid  by  the  plaintiff,  in  reduction  of  the  general  balance,  and  besides  the 
money  paid  by  him  to  Thomas,  in  respect  of  one  of  the  bills,  amounting  to  991.  28.  6d., 
the  plaintiff  was  liable  to  pay  the  four  bills  in  the  hands  of  Luke  Howard,  amounting 
to  3921.  18s.  9d. 

The  answer  insisted  on  the  right  of  the  executors  to  enforce  payment  of  the  bills 
by  the  plaintiff. 

The  defendant  Witherston,  by  his  answer,  expressed  [121]  his  ignorance  of  the 
transaction,  except  as  informed  thereof  by  the  Adams. 

On  the  12th  June,  1828,  an  injunction  was  granted  to  restrain  proceedings  at  law 
on  the  bills,  on  the  terms  of  paying  2761.  the  amount  of  the  debt  due  to  Griffin  and 
Adams,  after  deducting  the  sum  paid  to  Magnus  Thomas,  into  Court ;  which  condition 
was  complied  with,  and  the  injunction  accordingly  issued. 

The  cause  now  came  on  for  hearing.  No  evidence  had  been  entered  into  by  the 
plaintiff;  but  the  defendants  had  examined  Griffin,  who  proved  the  several  facts 
under  which  the  bills  had  been  accepted  and  discounted,  to  the  effect  above  stated. 

Mr.  Simpkinson  and  Mr.  Wigram,  for  the  plaintiff.  The  bills,  being  accommoda- 
tion bills,  as  between  the  plaintiff  and  Griffin  and  Adams,  and,  therefore,  bills  which, 
if  in  the  hands  of  GriflSn  and  Adams,  could  not  have  been  put  in  force  as  against  the 
plaintiff,  the  defendant  Adams  cannot,  in  his  character  of  executor  of  Bird,  sue  for  the 
amount  of  them.  The  defendant  Adams,  as  a  partner  in  the  house  of  Griffin  and 
Adams,  promised  to  provide  for  the  bills  when  due,  and,  in  the  character  of  partner, 
he  indorsed  them  to  himself  as  executor;  but  he  cannot,  by  such  indorsement,  be 
permitted  to  recover  that,  as  executor,  which,  in  the  character  of  partner,  he  clearly 
could  not. 

For  the  plaintiff  were  cited,  Spairmv  v.  Chisman  (4  Man.  &  Ryl.  206),  Fuller  v. 
Bowe  (Peake,  N.  P.  107),  Jacaud  v.  French  (12  East,  317),  and  Richmoivi  v.  Heapy 
(1  Starkie,  202). 

[122]  Mr.  Jervis,  Mr.  Treslove,  and  Mr.  Davis,  for  the  defendant  Adams.  The 
defendant  Adams,  in  his  character  of  executor,  stood  in  the  situation  of  any  other 
indorsee  of  the  bills,  and  an  indorsee  of  an  accommodation  bill,  even  with  notice  of  its 
being  an  accommodation  bill,  is  entitled  to  sue.  The  transaction  with  respect  to  the 
box  is  proved  to  have  actually  taken  place,  and  was  a  fair  transaction,  and  it  is  quite 
immaterial,  so  far  as  concerned  the  plaintiff,  whether  the  bills  were  discounted  by 
means  of  the  box,  or  by  the  bankers  of  the  executors. 

[Lord  Chief  Baron.  Suppose  there  had  been  a  conditional  indorsement,  that  is, 
suppose  Adams  had  indorsed  the  bills  to  a  third  person,  telling  him  that,  when  the 
bills  became  due,  he,  Adams,  was  to  provide  for  them,  what  effect  would  that  have  on 
the  transaction  ?] 

It  is  apprehended,  such  a  state  of  things  could  not  exist,  for  no  person  would 
discount  a  bill  under  such  circumstances,  and  the  very  object  of  the  acceptance  of 
these  bills  was  for  the  purpose  of  their  being  discounted ;  and  it  would  have  been  no 
accommodation  if  they  were  not  to  be  discounted.  It  is  proved  that  Adams  put  the 
bills  into  the  box  at  the  time  when  he  drew  out  the  money ;  and  there  can  be  no 
difference,  so  far  as  the  plaintiff  is  concerned,  whether  the  bills  were  discounted  by  the 
box  or  by  a  third  person. 

[Lord  Chief  Baron.  The  difference  between  the  box  and  the  third  person  is  that 
the  Dox  had  all  the  notice  which  Adams  himself  possessed.] 

The  proposition,  in  Spanow  v.  Chisman,  is  laid  down  too  broadly.  It  was  incumbent 
on  the  plaintiff  in  that  case  to  shew  the  indorsement  of  the  bill  for  a  valuable  con- 
sideration, and  there  was  no  proof  of  any  value  having  been  given.  In  the  present 
case,  we  shew  that  the  full  consideration  was  given,  which  makes  a  material  distinction. 
The  other  cases  have  no  application. 
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[123]  Mr.  Simpkinson  replied. 

Lord  Chief  Baron.  The  plaintiff  rests  his  case  on  this  point,  that,  supposing 
Adams  himself  to  be  the  holder  of  the  bills,  he  could  not  sue  the  plaintiff  for  the 
amount  made  payable  by  them  ;  and  this  seems  to  be  beyond  dispute.  It  seems 
equally  clear  that  a  bon&  fide  holder  of  these  bills,  for  a  valuable  consideration, 
without  notice,  could  recover  on  them  as  against  the  plaintiff.  The  argument,  on 
the  part  of  the  defendant,  is  that  the  deposit  by  Adams  was  good,  because  it  was 
made  in  strict  accordance  with  the  purpose  for  which  the  bills  were  given,  that  is, 
in  order  that  Griffin  &  Adams  might  get  them  discounted  for  their  benefit  and 
accommodation,  and  that,  whether  they  were  discounted  by  the  executors  of  Bird, 
or  any  other  person,  is  immaterial.  On  the  other  side,  it  is  said  that  if  an  explana- 
tion, founded  on  the  truth  of  the  case,  had  been  given  to  the  person  discounting  the 
bills,  that  they  had  been  accepted  for  the  consideration  of  Griffin  and  Adams,  and 
that  they  were  to  provide  for  them,  and  the  plaintiff  was  not  to  be  called  upon ; 
then  the  holder  of  the  bills  would  not  be  entitled  to  sue  the  plaintiff:  and  to  this 
I  accede,  for  the  holder  would,  in  that  case,  be  in  the  same  situation  as  Adams  and 
Griffin.  Admitting  that  a  bona  fide  holder  of  these  bills,  for  a  valuable  consideration, 
without  notice,  could  clearly  recover  as  against  the  plaintiff  on  these  bills,  I  am  of 
opinion  that  the  executors  of  Bird  do  not  sustain  that  character;  for  as,  according 
to  the  rules  of  law,  they  could  not  sue  upon  these  bills  without  joining  Adams  as 
their  co-executor  in  the  action,  it  appears  to  me  that  Adams  cannot  so  sever  his 
character  of  co-executor  of  Bird  from  his  character  of  partner  with  Griffin,  as  to 
prevent  the  executors  of  Bird  from  being  affected  with  notice  of  the  transaction,  and 
with  the  terms  and  conditions  upon  which  the  bills  had  been  accepted.  A  foundation 
for  the  jurisdiction  of  this  Court  being  laid  in  the  claim  to  [124]  have  the  bills 
delivered  up,  I  need  not  send  the  case  to  law. 

I  must  decree  the  bills  to  be  delivered  up,  and  a  perpetual  injunction  against 
proceedings  on  them.     And  I  think  Adams  must  personally  pay  the  costs  of  the  suit. 

The  decree  was  subsequently  varied,  by  declaring  that  the  defendant  Adams,  as 
the  surviving  executor  of  Bird,  was  entitled  to  recover  such,  if  any,  sum  or  sums  of 
money  only,  which  Griffin  and  Adams  might  have  recovered,  if  they  had  not  been 
bankrupts. 

And  it  was  referred  to  the  Master  to  inquire  whether  the  shop  debt  due  from  the 
plaintiff  to  Adams,  or  Adams  and  Griffin,  had  been  satisfied  either  by  money  or  by 
the  discount  of  any  acceptances  of  the  plaintiff;  and,  if  by  acceptances,  whether  such 
acceptances  had  been  paid.  Or  whether  Adams  and  Griffin,  or  either  of  them,  or 
their  estate,  remained  liable  to  the  same,  and  to  what  amount ;  with  liberty  to  state 
special  circumstances. 

An  application  was  afterwards  made  by  the  defendant  to  vary  the  minutes,  by 
directing  that  the  injunction  should  continue  until  after  the  Master  should  have  made 
his  report  and  further  order,  and  by  reserving  the  costs  until  after  the  report.  But 
this  application  was  refused  with  costs. 

[125]  The  Eight  Honourable  William  Lord  Kensington,  and  Edward 
Meredith,  Plaintiffs ;  Stephen  Pugh,  Thomas  Wilson,  David  Lloyd,  John 
Cheesement  Severn,  Defendants.  Jan.  26,  May  4,  5,  6,  10,  Nov.  24,  1830. 
— A  usage  to  pay  to  the  rector  of  the  parish  one  twentieth  only,  instead  of  the 
tenth,  of  the  titheable  matters  of  lands  in  an  extensive  manor,  proved  to  be  of 
very  great  antiquity,  and  supported  by  evidence  that  the  manor,  though  in  modern 
times  reputed  to  be  within  the  parish  and  rectory,  was  anciently  a  parish  of  itself, 
was  held  to  be  a  void  usage,  no  evidence  being  adduced  of  its  having  had  any 
legal  origin. — Held,  also,  that  it  was  impossible  to  treat  the  rector  as  a  portionist, 
so  as  to  deprive  him  of  his  common  law  right,  and  impose  on  him  the  burden  of 
proof  required  from  a  portionist ;  and  that,  it  being  clear,  that  the  manor  (whatever 
might  have  been  the  case  formerly)  was  at  the  present  time  within  the  parish  and 
rectory,  the  legal  union  of  the  manor  to  the  rectory  would  clothe  the  rector  with 
the  common  law  right  to  the  tithes  of  the  district  so  legally  united  to  the  parish. 

The  bill  was  filed  by  Lord  Kensington,  as  lessee  for  certain  lives  of  the  Rev.  Edward 
Davies,  prebendary  of   the   prebend,  prebendal  church,  rectory,  and  parsonage  of 
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Llanbister,  in  the  county  of  Radnor ;  and  Edward  Meredith,  as  Lord  Kensington's 
sub-lessee,  against  certain  occupiers  of  lands.  The  bill  stated  that  the  parish  of 
Llanbister  comprised  several  townships,  and,  among  others,  the  townships  of  Gollon 
and  Kefn  Pawl,  the  extent  and  boundaries  of  which  townships  were  well  known ;  that 
the  plaintiff.  Lord  Kensington,  had,  since  the  23rd  day  of  September,  1822,  been,  and 
then  was,  lawfully  and  rightfully  seised  or  entitled  to  the  premises  comprised  in  the 
lease  recited  in  the  bill,  subject  only  to  the  underlease  to  the  plaintiff  Edward  Meredith  ; 
and  the  plaintiff  Edward  Meredith,  as  under-lessee  of  Lord  Kensington,  had,  since  the 
same  23rd  September,  1822,  been,  and  then  was,  entitled  to  the  immediate  receipt  of 
(inter  alia)  all  the  tithes,  both  great  and  small,  yearly  arising,  growing,  renewing, 
and  increasing  within  such  parts  of  the  said  rectory  or  parish  of  Llanbister,  as  were 
comprehended  in  the  said  several  townships  of  Gollon  and  Kefn  Pawl ;  that  the 
defendants,  Pugh  and  Wilson,  had  severally  held  and  occupied,  since  Michaelmas, 
1824,  and  prior  thereto,  several  farms  and  lands  in  such  parts  of  the  said  parish  of 
Llanbister,  as  were  comprised  in  the  townships  of  Gollon  and  Kefn  Pawl,  or  one  of 
them,  and  had  also  enjoyed  and  exercised  considerable  rights  of  pasturage,  as  common 
of  pasture,  on  and  over  certain  waste  lands  si-[126]-tuate  within  such  parts  of  the  said 
parish  of  Llanbister,  as  were  comprehended  in  the  said  townships  of  Gollon  and  Kefn 
Pawl,  or  one  of  them.  The  bill  then  stated  the  perception  of  titheable  matters  by  the 
defendants,  on  their  farms,  within  such  parts  of  the  said  parish  as  were  within  the 
aforesaid  townships,  or  one  of  them,  without  setting  out  or  accounting  for  the  tithes. 
That,  before,  and  until  Michaelmas,  1825,  a  composition  for  and  in  lieu  of  the  tithes, 
had  been  accepted  by  the  plaintiff  Meredith ;  but  that  in  March,  1825,  he,  by  a  notice 
set  forth  in  the  bill,  determined  such  composition,  and  required  the  tithes  to  be  rendered 
in  kind : — the  bill  then  suggested  a  pretence  by  the  defendants,  that  a  lordship  or 
manor,  called  the  lordship  or  manor  of  Gollon,  comprised  sundry  farms  and  lands  in 
the  said  rectory  or  parish  of  Llanbister,  and  the  titheable  places  thereof,  and,  among 
others,  the  farms  and  lands  occupied  by  the  defendants ;  and  that,  from  time  imme- 
morial, the  occupiers  of  the  said  farms  and  lands,  and  particularly  the  occupiers  of  the 
farms  and  lands  occupied  by  the  defendants,  had  been  accustomed  to  yield  and  pay 
to  the  prebendary  and  parson  of  the  prebend,  prebendal  church,  rectory,  and  paisonage 
of  Llanbister  aforesaid,  one-twentieth  part  of  the  titheable  matters  and  things  aforesaid, 
for  and  in  lieu  and  satisfaction  of  the  tithes  of  such  titheable  matters  and  things. 

The  bill  charged  that  such  custom,  if  any  (but  which  the  plaintiffs  did  not  admit), 
was  unreasonable,  illegal,  and  void,  and  required  the  defendants  to  state  the  grounds 
and  evidence  by  which  such  alleged  usage  was  to  be  sustained.  The  bill  also  suggested 
a  pretence  of  moduses  or  real  compositions  on  the  part  of  the  defendants  ;  and  prayed 
an  account  and  satisfaction  of  the  tithes. 

The  defendants  answered  separately. 

The  defendant  Pugh,  by  his  answer,  admitted  the  plaintiff,  Lord  Kensington,  to 
be  the  lessee  of  the  prebend,  and  the  other  plaintiff  to  be  his  sub-lessee.  That  the 
plaintiff  [127]  Meredith,  as  the  sub-lessee  of  Lord  Kensington,  had  been,  since  the 
time  in  the  bill  mentioned,  and  then  was,  entitled  to  the  immediate  receipt  of  three- 
fourth  parts  of  all  the  tithes,  great  and  small,  within  the  rectory  or  parish  of  Llanbister, 
and  the  titheable  places  thereof,  save  and  except,  as  after  mentioned,  the  vicar  of  the 
parish  being  entitled  to  have,  receive,  and  take  the  remaining  one-fourth  part  of  all 
sUch  tithes,  save  and  except  as  thereinafter  mentioned.  The  defendant  admitted  his 
occupation  of  a  farm  and  lands  called  Brondree,  and  his  exercise  and  enjoyment  of 
rights  of  pasturage  as  common  of  pasture,  as  appurtenant  to  his  farm ;  and  he  stated 
that  there  was  a  lordship  or  manor,  called  the  lordship  or  manor  of  Gollon,  in  the  s«iid 
county  of  Kadnor,  which  comprised  and  extended  over  divers  townships  and  parts  of 
townships  in  the  said  county  of  Radnor,  and,  amongst  others,  the  whole  of  the  several 
townships  of  Gollon  and  Kefn  Pawl ;  which  several  townships  of  Gollon  and  Kefn 
Pawl  were  distinguished  by  well-known  boundaries.  That  the  said  manor  or  lordship 
of  Gollon  was,  in  ancient  times,  a  parish  of  itself,  and  still  was  so  in  reality  and  in 
fact,  although  the  same  in  modern  times  had,  by  reputation,  been  considered  to  be 
within  the  said  parish  of  Llanbister  and  other  adjoining  parishes ;  and,  in  particular, 
the  parts  of  the  said  manor  or  lordship  of  Gollon,  which  comprised  the  said  several 
townships  of  Gollon  and  Kefn  Pawl,  had  been,  in  modern  times,  by  reputation, 
considered  to  be  within  the  said  parish  of  Llanbister,  although,  in  reality  and  in  fact^ 
not  so ;  and  the  said  defendants'  farm,  and  the  lands,  and  the  said  common  or  waste 
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lands  which  were  situate  within  the  said  townships  of  Gollon  and  Kefn  Pawl,  had 
been,  in  modern  times,  by  reputation,  considered  to  be  within  the  said  parish  of 
Llaubister,  although,  in  reality  and  in  fact,  not  so.  That  one  moiety  of  the  tithes,  as 
well  great  as  small,  yearly  arising,  growing,  and  renewing  in  and  throughout  the  [128] 
whole  or  most  parts  of  the  said  manor  or  lordship  of  Gollon,  and,  in  particular,  in  and 
throughout  the  parts  thereof  which  comprised  the  said  townships  of  Gollon  and  Kefn 
Pawl,  belonged  to  the  late  dissolved  monastery  of  Comehire  or  Cromhir  in  the  county 
of  Radnor,  before  and  at  the  time  of  the  dissolution  of  the  said  monastery,  to  which 
the  said  manor  or  lordship  of  Gollon  and  the  defendants'  said  farm  and  lands,  called 
Brondree,  with  the  said  rights  of  common  appurtenant  thereto,  also  belonged ;  and 
the  said  manor  or  lordship,  farm,  and  lands,  with  the  said  rights  of  common  appurtenant 
thereto,  and  moiet}'  of  tithes,  upon  the  dissolution  of  the  said  monastery  in  the  reign 
of  King  Henry  the  8th,  came  to  the  Crown,  and  the  said  farm  and  lands,  with  the 
said  rights  of  common  appurtenant  thereto,  and  a  moiety  of  the  tithes  thereof,  then 
belonged  to  John  Cheesement  Severn,  the  owner  of  the  said  farm  and  lands,  called 
Brondree,  so  occupied  by  the  defendant  as  aforesaid,  by  a  title  derived  from  and 
under  a  grant  or  grants  of  the  said  King  Henry  the  8th.  That,  by  an  arrangement 
between  the  prebendaries  of  the  said  prebend,  prebendal  church,  and  parsonage  of 
Llaubister,  aforesaid,  and  their  lessees  and  the  vicars  of  the  said  parish  of  Llanbister, 
for  many  years  past,  the  said  prebendaries  and  their  lessees  had  received  all  the  tithes 
yearly  accruing,  growing,  renewing,  and  increasing  in  and  through  certain  townships 
within  the  said  parish,  and  the  said  vicars  had  received  all  the  tithes  yearly  arising, 
growing,  and  increasing  in  and  throughout  certain  other  townships  within  the  said 
parish.  That,  for  many  years  past,  the  lessees  of  the  said  prebendaries  had  claimed 
to  receive,  and  had  received,  one  moiety  of  the  tithes  yearly  arising,  growing,  renewing, 
and  increasing  in  and  throughout  the  said  parts  of  the  said  lordship  or  manor  of  Gollon, 
which  comprised  the  said  townships  of  Gollon  and  Kefn  Pawl,  and,  in  modern  times 
had,  by  reputation,  been  considered  to  be  within  [129]  the  said  parish  of  Llanbister, 
and  particularly  one  moiety  of  the  tithes  of  the  defendant's  said  farm  and  lands,  with 
the  said  rights  of  common  appurtenant  thereto,  but  whether  they  had  received  the 
same  as  of  right,  or  in  what  particular  right  they  had  so  received  the  same,  the  defen- 
dant was  unable  to  set  forth.  That  certain  tithes  were  satisfied  by  the  payment  of 
moduses  or  customary  payments,  within  the  said  parish  of  Llanbister ;  and  that  the 
lessees  of  the  said  prebendaries  had  received  the  moiety  of  the  tithes  within  the  said 
parts  of  the  said  lordship  or  manor  of  Gollon,  which  comprised  the  said  townships  of 
Gollon  and  Kefn  Pawl,  which  they  had  received  as  aforesaid,  upon  the  footing  of  the 
said  moduses  or  customary  payments ;  and  as  to  one  estate  within  the  said  township 
of  Gollon,  they  had  received  the  sum  of  13s.  4d.,  as  a  modus  or  customary  payment 
in  satisfaction  of  all  the  tithes  which  they  claimed  to  receive  of  and  from  such  estate ; 
but  such  moduses  or  customary  payments  not  being  in  question  between  the  plaintiffs 
and  the  defendant,  but  the  right  only  of  the  plaintiffs  to  the  moiety  of  the  tithes  of 
the  defendant's  said  farm  and  lands,  and  the  said  right  of  common  appurtenant  thereto, 
which  had  never  been  received  by  the  lessees  of  the  said  prebendaries,  the  defendant 
did  not  think  it  material  to  set  forth  and  state  the  particulars  of  such  moduses  or 
customary  payments. 

By  a  further  answer  the  defendant  stated  the  boundaries  of  his  farm. 

The  defendant  Wilson  put  in  an  answer  to  nearly  the  same  effect  with  the  answer 
of  the  defendant  Pugh,  except  that  the  defendant  Wilson  stated  himself  to  be  not 
only  the  occupier,  but  also  the  owner  of  his  farm  and  lands  called  Kefn  Pawl,  and 
claimed  to  be  entitled  to  a  moiety  of  the  tithes,  under  a  grant  from  Hen.  8. 

The  defendant  Severn,  who  was  made  a  defendant  by  amendment,  as  the  owner 
of  the  farm  occupied  by  the  defendant  Pugh,  put  in  an  answer  in  support  of  the 
answer  of  the  defendant  Pugh,  and  claimed  to  be  entitled  to  a  moiety  of  the  tithes, 
under  a  grant  from  Hen.  8. 

[130]  The  defendant  Lloyd  was  made  a  party,  as  vicar  of  the  parish.  By  his 
answer,  he  disclaimed  any  interest  in  the  tithes  in  question,  stating  an  arrangement 
with  the  rector,  by  which  the  entire  tithes  of  certain  hamlets  were  taken  by  the  vicar, 
in  lieu  of  a  proportion  of  the  tithes  of  the  farms  in  question. 

The  lease,  under  which  the  plaintiff,  Lord  Kensington,  was  entitled,  being  sur- 
rendered by  him  on  the  6th  August,  1829,  a  renewed  lease,  dated  the  14th  August, 
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1829,  was  granted  to  him  by  the  prebendary  of  Llanbister:  these  facts  were  brought 
before  the  Court  by  a  supplemental  bill. 

Evidence  was  entered  into  on  both  sides. 

The  plaintiffs  examined  the  vestry  clerk  of  the  parish  of  Llanbister,  who  deposed 
to  his  knowledge  of  the  parish,  from  having  acted  as  vestry  clerk  for  twenty  years, 
and  having  formerly  occupied  the  farm  called  Kefn  Pawl.  This  witness  deposed  that 
the  parish  of  Llanbister  consisted  of  two  divisions,  called  the  upper  division  and  the 
lower  division,  and  that  the  farms  occupied  by  the  defendants,  and  the  commons 
enjoyed  by  them,  as  appurtenant  thereto,  were  situate  in  the  upper  division,  which 
consisted  of  two  townships  called  Gollon  and  Kefn  Pawl.  That  the  upper  division 
supported  its  own  poor,  separate  from  the  lower  division.  That  the  poor  rates  for 
the  upper  division  had  always,  within  the  recollection  of  the  witness,  been  paid  by 
the  occupiers  within  that  division,  to  the  overseers  of  the  poor,  appointed  by  the 
magistrates  for  the  upper  division  of  the  parish  of  Llanbister.  That  a  portion  of  the 
church  rates  of  the  parish  of  Llanbister  had  always,  within  the  recollection  of  the 
witness,  been  paid  by  the  occupiers  of  the  said  farms,  called  Brondree  and  Kefn  Pawl, 
to  the  churchwardens  appointed  for  the  upper  division.  That  the  witness,  when  he 
occupied  the  farm  called  Kefn  Pawl,  was  in  the  habit  of  so  paying  the  church  rates, 
and  of  attending  meetings  of  the  parish  of  Llanbister,  for  the  purpose  of  settling  the 
parish  accounts.  That  the  two  townships  of  Gollon  and  Kefn  [131]  Pawl,  wherein 
the  said  two  farms  were  situate,  were  in  the  habit  of  bearing  and  paying  one-third 
part  of  the  said  church  rates.  That  the  witness  had  perambulated  the  boundaries 
of  the  upper  division  of  the  parish.  The  plaintiffs  also  read  the  evidence  of  a  person 
who  had  been  vestry  clerk  for  thirty  years,  and  parish  clerk  for  twenty  years,  who 
deposed  that  he  was  acquainted  with  the  boundaries  of  the  parish,  from  having 
resided  therein  upwards  of  fifty  years,  and  from  having  served  the  offices  of  high 
constable  of  the  upper  division  of  Knighton,  churchwarden  of  the  parish  of  Llanbister 
for  about  five  years,  overseer  of  the  poor  of  the  said  parish  for  two  years,  and 
assistant  overseer  for  about  eight  or  nine  years,  and  from  the  information  of  old 
persons  then  dead.  This  witness  also  deposed  to  nearly  the  same  effect  as  the  last 
witness,  and  he  also  deposed  to  having  collected  the  tithes  of  the  parish  of  St.  Harman 
for  thirteen  or  fourteen  years,  down  to  the  last  year.  That  a  great  portion  of  the 
parish  of  St.  Harman  was  situate  within  the  manor  of  Gollon,  and  that  the  witness 
always  received  from  the  occupiers  of  farms  of  such  parts  of  the  said  last-mentioned 
parish,  as  were  situate  within  the  manor  of  Gollon,  tithes  according  to  the  tenth  ; 
and  never  heard  any  objection  to  the  same  being  so  paid. 

The  plaintiffs  also  produced,  from  the  registry  of  the  Archdeaconry  of  Brecon,  a 
terrier,  supposed  to  bear  date  the  17th  March,  1720,  from  its  containing  that  date 
at  the  commencement.  This  terrier  was  headed,  "  A  true,  full  and  perfect  terrier 
of  the  vicarage  house,  outhouses,  buildings,  glebe  lands,  and  of  all  and  all  manner  of 
tithes,  rate  tithes,  portions  of  tithes,  and  all  other  profits,  dues,  duties,  and  customs 
belonging  and  paid  unto  the  prebendary  and  vicarage  of  Llanbister,  in  the  county  of 
Radnor."  And  contained,  among  many  others,  the  following  entry,  viz. — "  In  that 
part  of  the  said  parish  which  is  in  the  lordship  or  manor  of  Gollon,  being  abbey  lands, 
there  is  but  the  moiety  or  one  half  part  of  all  the  tithes  before  mentioned,  due  and 
payable  by  the  custom  of  the  said  manor." 

[132]  At  the  foot  of  this  terrier  was  written  the  following  memorandum ; — 
"  Llanbister  parish,  October  the  fourth,  one  thousand  seven  hundred  and  fifty -seven, 
at  a  vestry  or  parish  meeting,  held  for  the  settling  a  terrier  of  the  said  parish,  at  the 
dwelling-house  of  Hugh  Meredith,  innholder,  situate  in  the  said  parish  and  near  the 
said  parish  church.  It  was  then  agreed,  that  all  and  every  of  the  said  tithes,  rate 
tithes,  portions  of  profits,  dues,  duties,  and  customs,  and  none  other  are  accounted 
due  and  have  been  accustomed  to  be  paid,  in  the  said  parish  of  Llanbister,  for  all  time 
whereof  the  memory  of  man  to  the  contrary  is  not."  Signed  by  the  vicar,  curate, 
churchwardens,  and  several  parishioners. 

The  plaintiffs  also  offered  to  give  in  evidence  the  depositions  of  the  defendant, 
David  Lloyd,  the  vicar,  who  had  been  examined  by  the  plaintiffs  under  an  order 
obtained  for  that  purpose.  This  evidence  was  objected  to  on  the  part  of  the  defen- 
dants, the  occupiers,  on  the  ground  of  interest,  inasmuch  as  the  arrangement  between 
the  rector  and  vicar  by  which  the  tithes  of  certain  hamlets,  not  including  the  farms 
in  question,  were  t;iken  by  the  vicar,  was  a  mere  temporary  arrangement. 

In  support  of  the  evidence  it  was  urged  that  the  vicar  had,  by  his  answer,  dis- 
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claimed  all  interest  in  the  matters  in  question  in  this  suit,  and  he  was  therefore  a 
competent  witness. 

Lord  Chief  Baron.  The  real  question  is,  not  merely  whether  the  vicar  is  or  is 
not  interested  in  the  matters  in  question  in  this  particular  suit,  but  whether  the 
evidence  which  may  be  made  in  this  suit  can  or  cannot  be  read  as  evidence  for  or 
against  the  vicar  in  any  other  case. 

The  evidence  was  rejected. 

On  the  part  of  the  defendants  were  produced  ancient  records  from  the  Tower  of 
London,  of  the  dates  of  King  John,  16  Hen.  3,  and  16  Edw.  3,  relating  to  the 
possessions  of  the  abbey  of  Aberguilly.  An  ancient  book  purporting  to  contain  the 
acts  and  statutes  of  the  cathedral  church  of  St.  [133]  David's,  the  gift  of  the  Rev. 
Thomas  Hutton,  Archdeacon  of  Brecon,  and  canon  residentiary  of  St.  David's,  and 
who  was  alleged  by  the  defendants  to  have  been  the  founder  of  the  abbey  church  of 
Aberguilly,  afterwards  transferred  to  Brecon.  Three  copies  of  this  book  were  pro- 
duced, one  from  the  registry  of  St.  David's,  another  from  the  Archdeaconry  of  Brecon, 
and  the  third  from  the  British  Museum.  One  of  the  librarians  of  the  British  Museum 
proved  the  book  produced  from  that  institution  to  be  one  of  the  Harleian  Manu- 
scripts ;  and  he  also  proved,  by  comparison,  the  hand-writing  of  some  of  the  signatures 
in  that  book,  with  signatures  in  the  book  produced  from  the  Archdeaconry  of  Brecon. 
The  evidence  as  to  this  comparison  of  hand  writing  was  objected  to  on  the  part  of  the 
plaintiffs,  and  Taylor  v.  Cook  (8  Pried,  650 ;  3  Eagle  &  Y.  1005),  and  Randolph  v. 
Gm-don  (5  Price,  312 ;  Dow.  88  ;  3  Eagle  &  Y.  877),  were  cited. 

The  evidence  was  received. 

The  defendants  also  proved  that  diligent  search  had  been  made  for  the  statutes 
referred  to  in  the  book,  without  effect. 

The  defendants  likewise  gave  in  evidence  the  Ministers'  Accounts  of  the  posses- 
sions of  the  late  monastery  of  Comehire,  from  30  to  31  Hen.  8.  A  grant,  37  Hen.  8, 
of  the  possessions  of  the  late  monastery  of  Comehire.  A  grant,  38  Hen.  8,  to  G-eorge 
Owen,  of  the  manor  of  GroUon.  A  terrier,  14th  July,  1548,  1  Edw.  6,  to  Owen,  to 
alienate  the  manor  of  Gollon  to  Sir  John  Williams  and  John  Gresham.  An  inquisition, 
port  mortem,  on  the  death  of  Sir  John  Williams,  described  as  Lord  Williams  of  Thame, 
by  which  he  was  found  seised  of  the  manor  of  Gollon.  A  conveyance,  25th  May, 
1565,  from  Williams  to  Fowler.  The  defendants  also  produced  various  grants  and 
deeds  tracing  the  title  to  the  manor  of  Gollon.  The  defendants  gave  in  evidence  the 
terrier  of  the  1 7th  March,  1720,  already  produced  by  the  plaintiffs,  and  a  terrier  of 
1721,  of  the  neighbouring  parish  of  St.  Harman,  to  the  following  effect : — "A  true 
and  perfect  terrier  of  all  and  singular  the  tithes,  dues,  duties,  and  profits,  whatso- 
[134]-ever,  belonging  or  appertaining  to  the  prebendary  of  Llanbister,  off  and  from  the 
parish  of  Llanduri-y  Ystradenny,  in  the  county  of  Radnor,  and  diocese  of  St.  David's." 

The  first  article  in  this  terrier  was  as  follows  : — 

"  Imprimis.  That  the  tenth  of  all  manner  of  corn  and  other  grain  is  and  ought  to 
be  strictly  paid  thoughout  the  said  parish,  excepting  that  part  of  it  which  lies  within 
Sir  Richard  Fowler's  lordship,  and  is  liable  to  pay  the  twentieth,  and  no  more." 

The  defendants  also  produced  many  leases  and  stewards'  accounts,  tending  to  shew 
that  the  hamlets  of  Gollon  and  Kefn  Pawl  were  not  within  the  parish  of  Llanbister. 
They  also  produced  several  account-books  of  the  churchwardens  and  overseers  of  Gollon ; 
and  the  poor's  rate  book  for  Gollon,  subsequent  to  the  year  1773.  They  also  proved 
presentations  to  the  chapelry  of  Gollon.  The  defendants  likewise  proved,  by  a  great 
body  of  parol  testimony,  that  the  farms  and  lands  of  the  defendants  were  within  the 
manor  or  lordship  of  Gollon  ;  that  there  were  certain  ruins  within  the  manor,  supposed 
to  be  the  ruins  of  an  ancient  abbey,  called  Abbey  Curn-hir ;  that  Gollon  chapel  stood 
within  two  or  three  hundred  yards  of  the  ruins,  and  was  commonly  called  the  abbey 
chapel ;  that  the  chapel  had  a  font ;  that  the  sacrament  was  administered  there ;  that 
marriages  had  formerly  been  solemnized,  and  persons  buried  there  ;  that  Gollon  had 
distinct  churchwardens  and  overseers  ;  that  there  were  distinct  perambulations ;  that 
the  bread  and  wine  supplied  for  the  administration  of  the  sacrament  in  Gollon  chapel, 
was  provided  by  the  churchwardens  of  the  township  of  Gollon.  That,  in  former 
times,  the  chapel  had  been  repaired  by  the  Fowler  family, -who  were  the  owners  of 
the  manor ;  but  that  the  family,  falling  into  decay,  declined  to  continue  the  repairs ; 
on  which  some  of  the  inhabitants  of  Gollon  prevailed  on  the  inhabitants  of  the  lower 
division  of  the  parish  of  Llanbister  to  contribute  to  the  repairs,  and  which  was  accord- 
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ingly  done,  the  expense  of  the  repairs  being  contributed,  as  to  two-thirds,  by  the 
lower  division  ofLlanbister,  [135]  and  as  to  the  remaining  third,  by  the  inhabitants 
of  the  township  of  GoUon,  and  such  expenses  had  subsequently  been  contributed 
after  the  same  proportions.  That  paupers  had  been  removed  from  Gollon  and  Kefn 
Pawl  to  Llanbister,  and  from  Llanbister  to  Gollon  and  Kefn  Pawl.  That  Gollon 
and  Kefn  Pawl  had  maintained  their  own  poor  jointly.  That  there  was  a  perpetual 
curate  of  the  chapel,  and  that  the  curacy  had  been  augmented. 

The  defendants  likewise  proved,  by  the  testimony  of  a  great  number  of  witnesses, 
that,  during  living  memory,  tithes  had  only  been  paid  after  the  rate  of  one-twentieth 
by  the  occupiers  of  farms  and  lands  in  Gollon.  And  they  carried  the  evidence  of 
reputation  of  such  payment  having  been  made,  from  the  information  of  old  persons 
then  dead,  to  a  very  remote  period. (a) 

Mr.  Treslove  and  Mr.  Haslewood,  for  the  plaintiffs. 

Mr.  Boteler  and  Mr.  Swan,  for  the  defendants,  except  the  defendant  Lloyd,  the 
vicar. 

Mr.  Fane  for  the  defendant  Lloyd. 

For  the  plaintiffs  were  cited,  Hex  v.  Newell  (4  T.  R.  266),  Bex  v.  The  Inhabitants  of 
Leigh  (3  T.  R.  746),  Attorney-General  v.  Brereton  (2  Ves.  sen.  425),  Scott  v.  Airey  (2  E.  & 
Y.  342 ;  Gwill.  1174),  Edwards  v.  Lord  Vernon  (2  E.  &  Y.  344),  Strutt  v.  Baker  (2  Ves. 
jun.  625 ;  2  E.  &  Y..421),  Rotherham  v.  Fanshaw  (3  Atk.  628 ;  2  E.  &  Y.  HI),  Oxendon 
V.  Skinner  (3  E.  &  Y.  1384 ;  Gwill.  1513),  Burn's  E.  L.  title  Chapel,  17  Vin.  Ab.  576, 
title  Prohibition,  placitum  9. 

For  the  defendants  were  cited,  Loi'd  Fetre  v.  Blencowe  (3  Anstr.  945 ;  2  E.  &  Y. 
467),  Berney  v.  Harvey  (17  Ves.  119 ;  2  E.  &  Y.  585),  JVilliams  v.  Bacon  (1  Sim.  &  S. 
415;  3  E.  &  Y.  1105),  and  the  late  [136]  case  of  Lincoln's  Inn  and  the  Farish  of  St. 
Andrew,  Uolborn. 

Lord  Chief  Baron.  This  bill  is  exhibited  by  Lord  Kensington,  the  lessee,  and 
Edward  Meredith,  the  sub-lessee,  of  the  prebendal  church  of  Llanbister;  and  the 
defendants  are  occupiers  in  two  townships  within  that  parish ;  one  of  which  townships 
is  called  Gollon,  and  the  other  Kefn  Pawl.  The  controversy  arises  respecting  a 
moiety  of  the  tithes  accruing  within  these  townships.  It  is  averred,  on  the  part  of 
the  defendants,  that  some  portion  of  this  large  parish  is  situated  within  a  very 
extensive  manor,  called  the  manor  of  Gollon  ;  that,  within  that  manor,  the  prebendary 
of  Llanbister  has  never  received  more  than  a  moiety  of  the  tithes  ;  that  the  townships 
of  Gollon  and  of  Kefn  Pawl  are  within  that  manor ;  that  they,  in  pursuance  of  the 
general  custom,  had  never  rendered  to  the  church  of  Llanbister  more  than  a  moiety 
of  the  tithes. 

Their  statement  of  the  usage  is,  I  think,  established  by  all  the  evidence ;  there  is 
no  trace  whatever  to  be  found  of  any  payment  made  to  the  prebendary  or  to  any  of 
his  lessees  of  more  than  one-twentieth  of  the  produce  in  the  name  of  tithes.  As  this 
usage  is  both  uniform  and  ancient,  what  is  incumbent  on  me  to  examine  is,  whether 
there  appeals  on  this  record  a  legal  foundation  for  it.  If  there  be  no  legal  foundation 
for  it,  and  there  be  nothing  in  the  cause  sufficient  to  shew  that  it  might  have  had 
a  legal  commencement,  then,  however  ancient  and  however  uniform  the  usage  may 
be,  it  must  fall.  But,  on  the  other  hand,  if  the  circumstances  laid  before  the  Court 
afford  reasonable  evidence  that  this  custom  had  probably  a  legal  origin ;  then,  the 
long  usage,  connected  with  that  evidence,  may  support  it,  at  least  to  the  extent  of 
requiring  the  plaintiff"  to  establish  his  legal  title,  before  a  Court  of  Equity  will  give 
him  a  decree  for  an  account. 

There  aie  two  grounds  stated,  on  which  it  is  contended  that  this  custom  had,  or, 
at  least  had  probably,  a  legal  origin :  the  one  is,  that  although  of  late  times  the 
parochial  rights  [137]  of  Llanbister  have  been  extended  over  the  districts  in  question  ; 
yet,  that,  in  ancient  times,  these  districts  were  not  within  that  pfirish  ;  that  they 
were  within  a  parish  called  Gollon,  which  they  presume  to  have  been  coextensive 
with  the  manor ;  and  that  the  rights  of  the  parson  of  Llanbister  could  in  that  parish 

(a)  The  extreme  length  of  the  evidence  precluding  a  statement  of  it  in  detail,  and 
the  reporter  ffnding  it  impracticable  to  compress  it  so  as  to  render  it  perspicuous  and 
intelligible,  he  has  considered  it  better  merely  to  give  a  short  summary  of  the  nature 
of  the  evidence  produced,  especially  as  the  whole  of  the  evidence  is  detailed  in  the 
judgment. 

Ex.  Div.  XV.— 30* 
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have  been  only  as  a  portionist;  that,  in  this  situation,  that  is,  of  a  portionist,  it  was 
required  of  him  to  prove  his  title  to  the  tithes  within  the  supposed  limits  of  the 
parish  of  GoUon  ;  that  he  had  no  evidence  except  the  actual  usage ;  and  that  usage 
shewed  his  right  only  to  one  moiety  of  the  tithes  within  that  district.  It  appears  to 
nie  that  these  positions  are  accurate  in  point  of  law,  if  they  are  duly  supported  by 
facts  and  evidence. 

The  other  view  of  the  case  which  has  been  presented  to  the  Court  is  that  there 
is  a  priory  called  the  Abbey  of  Comehire  or  Cromhir ;  that  the  members  of  this 
monastery  were  the  owners  of  the  manor  of  Gollon  and  of  a  considerable  quantity 
of  land  within  that  manor  and  within  the  townships  of  Gollon  and  Kefn  Pawl ; 
and,  either  as  the  impropriators  of  the  rectory  of  Gollon,  or  as  owners  of  the  lands 
within  these  districts,  had  a  title  in  pernancy  to  a  moiety  of  the  tithes ;  and,  there- 
fore, that  the  rector  of  the  parish  was  not  entitled  to  more  than  one  half :  all  which 
they  contend  is  strongly  supported  by  the  usage  to  which  I  have  referred.  This 
also,  as  it  seems  to  me,  if  sufhciently  supported  in  fact,  might  give  to  the  persons  who 
claim  under  them  a  legal  title  to  the  moiety  of  the  tithes  in  question.  It  is,  however, 
more  feebly  proved  than  the  other  view  of  the  case  which  I  before  noticed ;  but  it 
will  be  still  my  duty  to  mention  the  circumstances,  which,  it  has  been  contended,  are 
sufficient  to  sustain  this  defence  to  the  suit. 

There  were  given  in  evidence  a  number  of  instruments  for  the  purpose  of  deducing 
the  title  to  the  rectory  of  Llanbister,  to  the  prebendary  under  whom  Lord  Kensington 
and  his  sub-lessee  claim.  I  do  not  think  that  any  of  them  afford  any  important 
light  towards  deciding  the  controversy  at  present  existing.  I  will  mention  them 
only  [138]  very  shortly.  It  appears  from  these  instruments  that  Edward  the  1st  had 
consideied  as  accruing  to  him,  by  forfeiture,  a  great  number  of  advowsons  and 
rectories.  We  have  the  charter  founding  the  collegia.te  church  of  Aberguilly,  which 
was  to  consist  of  twenty-one  canons  in  three  divisions,  and  the  appropriation  to  them 
of  twenty -one  parsonages,  and  to  one  of  the  divisions  the  parsonage  of  Llanbister ; 
this  is  dated  in  1283  from  Thomas  Beck  then  Bishop  of  St.  David's.  A  slight 
question  has  occurred,  in  consequence  of  a  blank  in  the  instrument,  whether  this 
was  the  establishment  of  the  collegiate  church  of  Aberguilly  ;  but  I  am  satisfied  it 
was  so.  By  a  subsequent  instrument,  dated  in  the  time  of  a  subsequent  bishop,  the 
three  prebends  described  by  the  names  of  their  parishes,  one  of  which  is  Llanbister, 
are  erected  into  dignities  or  offices  without  cure,  and  the  dignity  or  office  of  Chancellor 
is  conferred  upon  the  prebend  of  Llanbister. 

These  documents  are  sufficient  to  shew  that  the  prebendary  of  Llanbister  was 
rector  of  the  parish,  which  he  appears  to  be  at  this  day.  I  think,  therefore,  that  the 
plaintiffs  have  from  these  documents  a  prima,  facie  common  law  title  to  the  whole 
tithes  of  Llanbister,  unless  the  contrary  be  shewn  in  the  manner  I  have  hinted  at. 
I  proceed  to  consider  how  far  the  contrary  is  shewn,  and  I  will  take  first  the  case 
presented  to  the  Court  under  the  abbey  of  Comehire. 

The  Abbey  of  Comehire  was  one  of  the  lesser  monasteries ;  and  there  is  nothing 
to  shew  that  the  occupiers  or  landow^iers  can  have  the  benefit  of  the  act  31st 
Henry  8th.  If,  therefore,  the  lands  in  question  were  the  property  of  the  abbey,  and 
were,  in  consequence  of  that  circumstance,  merely  protected  from  tithes,  the 
exemption  would  have  fallen  with  the  monastery.  It  is  contended,  therefore,  that 
the  monastery  had  a  grant  of  the  tithes,  and  that  the  title  to  the  tithes  passed  with 
the  lands  to  the  persons  to  whom  these  lands  were  granted  by  the  Crown — to  the 
predecessors  of  the  present  owners.  Of  such  a  title  as  this  I  find  no  plausible 
evidence ;  there  is  no  ancient  document  re-[139]-specting  the  monastery  of  Come- 
hire, which  shews  that  they  had  any  such  tithes.  The  Ministers'  Accounts  contain  no 
evidence  whatever,  that  any  thing  was  received  from  the  possessions  of  this  monastery 
in  respect  of  the  tithes,  either  under  the  name  of  Gollon,  or  of  the  tithes  of  Llanbister. 
The  original  grant  of  the  37th  of  Henry  the  8th,  to  persons  of  the  name  of  Hendle  and 
Williams,  in  the  year  1546,  grants  to  them  the  scite  of  the  monastery  of  Comehire, 
and  the  demesne  lands  of  the  monastery  of  Comehire,  but  makes  no  mention  whatever 
of  tithes  of  any  description,  except  what  relates  to  other  premises.  Another  grant 
of  the  same  King,  to  two  persons  of  the  names  of  Owen  and  Bridges,  gives  to  them 
the  manor  of  Gollon,  to  the  late  monastery  of  Comehire  belonging,  but  contains  not 
a  word  of  tithes  within  that  district.  A  subsequent  instrument  of  1548,  two  years 
afterwards,    which   is   a   license   from   the   Crown,   authorizing   Owen    to    alien    to 
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Williams  the  mauor  of  GoUon,  with  the  appurtenances,  is  equally  silent.  No  one 
ancient  instrument,  either  before  the  surrender  to  the  King,  or  contemporaneous  with 
it,  affords  the  slightest  evidence,  that  the  abbey  of  Comehire  had  been  seised  of  any 
such  tithes,  or  had  surrendered  any  such  to  the  Crown,  or  that  the  Crown  had 
conveyed  any  such  to  the  grantees.  It  cannot  be  doubted,  but  that,  if  there  had  been 
such  a  portion  of  tithes  in  the  abbey,  evidence  of  it  would  have  been  discovered  in 
these  instruments.  Williams,  in  whom  all  the  premises  shortly  afterwards  vested, 
was  a  man  of  consequence,  and  appears  designated  in  subsequent  instruments  as  Lord 
Williams  of  Thame. 

One  circumstance  only  was  pointed  out  in  the  argument,  as  tending  to  establish  a 
title  of  this  description  to  the  tithes.  That  circumstance  is,  the  mention  in  the 
Ministers'  Accounts  of  18s.  8d.,  as  a  money  payment  for  twenty-eight  bushels  of  oat- 
meal, stated  to  be  payable  by  the  tenants  in  Gollon  to  the  monastery,  and  then  to  the 
Crown,  as  representing  the  monastery.  And  it  has  been  observed,  [140]  that  the 
18s.  8d.,  the  commutation  for  the  oatmeal,  is  exactly  the  twentieth  part  of  the  rents 
stated  to  be  payable  by  the  tenants  of  the  monastery  in  Gollon,  including  this  very 
ISs.  8d.  It  is  inferred,  from  the  circumstance,  that  the  twenty-eight  bushels  of  oat- 
meal commuted  for  18s.  8d.  (the  twentieth  part  of  the  rents),  must  have  been  in 
lieu  and  satisfaction  of  the  half  tithes  said  to  have  been  in  the  possession  of  the  mon- 
astery. It  is,  I  think,  impossible  to  draw  this  inference  from  the  proportion  of  the 
sum  to  the  rents,  when  there  is  not  the  slightest  trace  in  any  of  the  instruments  of 
that  being  the  nature  of  the  reservation,  and  when  the  reservation  was  not  of  the 
money,  but  of  oatmeal,  the  value  of  which  must  have  varied  with  the  price  of  the 
commodity. 

After  this  observation,  it  is  hardly  worth  mentioning,  that  these  twenty-eight 
bushels  of  oatmeal  were  conveyed  to  the  grantees,  but  the  payment  has  long  been 
disused.  There  is  hardly  any  mention  of  tithes  in  the  deduction  of  title  from  Lord 
Williams  of  Thame  to  the  present  owners.  If  any  such  is  to  be  found,  it  is  not  that 
sort  of  mention  which  is  to  be  expected  in  conveying  a  matter  of  great  consequence, 
it  is  only  a  .word  thrown  in  according  to  the  habit  of  conveyancers  among  general 
words,  and  there  is  no  particular  description  of  any  such  articles. 

I  think,  too,  that  this  does  not  happen  above  once  or  twice  in  all  the  instruments 
I  have  seen.  I  ought  to  observe,  that  I  have  been  speaking  of  the  conveyances  that 
form  part  of  the  title ;  but  there  are  a  few  of  the  leases  made  by  one  of  the  family  of 
the  Fowlers,  through  whom  this  property  has  passed,  which,  in  demising  the  lands, 
and  in  reserving  the  money  rent,  reserve  also  certain  articles  of  tithes,  representing 
these  tithes  as  having  been  usually  rendered  to  the  monastery.  These  tithes  so 
reserved  are  articles  of  household  consumption,  being  the  tithes  of  pigs,  geese,  and 
kids ;  this  is  a  very  common  reservation  in  these  leases,  but  appears  to  me  rather  to 
oppose  than  sustain  the  general  claim  for  one  half  of  the  [141]  tithes  of  the  district. 
It  seems  unlikely  that,  with  a  title  to  one  half  of  the  general  tithes,  while  they  were 
expressly  referring  to  these  particular  tithes  of  household  consumption,  no  mention 
should  be  made  of  the  more  important  tithes  in  question  in  the  cause. 

There  is  another  important  circumstance  deduced  from  the  evidence,  which  is 
extremely  adverse  to  the  defendants'  case.  It  seems  quite  certain  that  this  habit  of 
paying  only  half  tithes  to  the  rector  of  Llanbister  prevails  over  a  much  larger  district 
than  any  lands  which  appear  to  have  belonged  to  the  monastery  of  Comehire,  and 
therefore,  if  the  monastery  had  really  had  any  grant  of  the  half  tithes  arising  from 
all  the  lands  within  the  manor  of  Gollon,  where  the  usage  has  not  been  to  pay  it  to 
the  rector,  they  ought  to  have  received  those  tithes,  and  then  there  would  have  been 
clear  evidence  to  sustain  the  presumption  of  such  a  grant.  There  is,  however,  no 
evidence  that  either  the  monastery,  the  Crown,  or  any  grantee  of  the  Crown,  ever 
received  any  tithes  from  any  lands  in  the  hands  of  strangers.  It  seems  to  me,  there- 
fore, upon  the  whole,  that  there  is  no  colour  for  supposing  that  the  owners  of  the 
lands  have  any  right  to  retain  the  half  tithes,  under  the  protection  of  any  supposed 
grant  of  such  tithes  to  the  monastery  of  Comehire. 

The  next  question  is,  whether  there  is  a  sufficient  ground  for  believing  that  the 
districts  now  in  question,  namely,  the  townships  of  Gollon  and  of  Kefn  Pawl,  did, 
at  any  period,  belong  to  any  other  ptirish  than  Llanbister.  It  is  admitted  that,  at 
this  day,  the  districts  in  question  are  within  the  parish  of  Llanbister,  that  the  inhabi- 
tants of  these  districts  contribute  to  the  repairs  of  the  church,  marry  there,  and  are 
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buried  there,  which  are  among  the  usual  evidences  of  parochiality  ;  and  the  universal 
reputation  is  that  the  parish  of  Llanbister  extends  over  the  townships  of  Gollon  and 
Kefn  Pawl.  There  are,  however,  certain  circumstances  in  evidence  having  a  tendency 
to  shew  that  Gollon  was  formerly  a  distinct  and  separate  parish  ;  the  [142]  monastery 
of  Comehire  was  situated  in  this  district,  and  there  is  a  chapel  near  the  scite  of  the 
monastery  which  had  the  usual  privileges  of  a  parochial  church  or  chapel,  such  as 
the  rights  of  marriage,  christening,  and  burial.  The  advowson  of  the  chapel  belonging 
to  the  family  who  were  the  owners  of  the  land,  they  were  accustomed  to  nominate 
the  curate ;  and  they  did  the  ordinary  repairs,  until,  that  family  falling  into  decay, 
by  an  arrangement  made  between  the  other  inhabitants  of  Llanbister,  they  agreed 
to  contribute  those  repairs  in  certain  proportions.  The  inhabitants  of  Gollon  and 
Kefn  Pawl  seem  always  to  have  appointed  separate  churchwardens,  and  to  have  made 
separate  rates  for  the  sustenance  of  their  own  poor ;  and  these  districts  are  perambu- 
lated in  the  same  manner  as  parishes  usually  are.  Amongst  the  advowsons  of  the 
churches  granted  by  Edward  the  1st  to  the  Bishop  of  St.  David's  for  the  purpose  of 
endowing  Aberguilly,  one  is  called  Kolan  ;  but  it  is  observable  that,  in  the  few 
instances  in  which  Kolan  or  Gollon  is  mentioned,  Llanbister  is  not ;  so  that  it  would 
rather  seem  that  the  same  parish  may  have  been  called  by  both  names.  In  the  grant 
of  1546,  made  by  Henry  the  8th,  to  Owen  and  Bridges,  the  manor  of  Gollon  is 
granted,  with  various  messuages,  lands,  and  all  the  usual  words ;  and  then  the  premises 
are  described  as  situate,  lying,  and  being  "  in  villa,  campis,  seu  parochia  de  Gollon." 
Not  any  of  the  subsequent  instruments  mention  distinctly  a  parish  of  Gollon,  except 
one  of  1548,  which  is  a  licence  to  Owen,  to  alien  to  Williams  the  manor  of  Gollon, 
together  with  certain  lands  lying  in  the  vill,  fields,  or  parish  of  Gollon ;  once  or  twice 
only  is  there  a  parish  of  Comehire  mentioned,  and  then  manifestly  thrown  in  only 
for  precaution,  after  describing  the  premises  particularly.  The  premises  are  described 
as  lying  in  the  parishes  of  Llanbister,  Gollon,  or  Comehire ;  but  the  introduction  of 
the  word  parish  in  this  description  seems  to  have  been  for  precaution  only,  which  is 
not  unusual.     It  is  first  called  a  vill,  and  then  put  in  the  alternative,  a  parish. 

[143]  These  are  the  chief  circumstances,  which  have  a  tendency  to  shew  that  there 
was  originally  a  parish  of  Gollon  distinct  from  Llanbister,  so  as  to  account  for  the 
prebendary  of  Llanbister  receiving  a  moiety  only  of  the  tithes  of  Gollon. 

The  evidence  of  the  usage,  which  I  believe  to  be  a  very  ancient  usage,  commences 
with  a  terrier  supposed  to  bear  the  date  of  1720,  which  purported  to  be  a  terrier  of 
Llanbister.  [His  Lordship  read  the  entry  in  that  terrier,  noticed  supra,  p.  131.] 
Besides  this,  is  produced  a  terrier  of  a  neighbouring  parish.  [His  Lordship  read  the 
terrier  of  the  parish  of  St.  Harman,  stated  in  p.  1 33. J 

There  is  in  this  terrier  [the  terrier  of  1721]  a  great  number  of  other  articles  in 
which  particular  moduses  are  mentioned  as  payable  for  particular  articles,  and,in  nearly 
all  of  them  it  is  expressly  mentioned,  that  only  half  the  amount  is  payable  from  such 
lands  as  are  comprised  within  Sir  Richard  Fowler's  lordship. 

It  will  be  recollected  that  Sir  Richard  Fowler's  lordship  is  the  manor  of  Gollon, 
as  appears  clearly  from  the  deeds  produced  in  evidence.  The  family  of  Fowler  were 
long  the  owners  of  the  property  derived  through  the  Crown  from  the  monastery  of 
Comehire,  and  granted  by  the  King  to  Owen  and  Bridges. 

I  entertain  no  doubt,  therefore,  that  the  prebendary  of  Llanbister  has  received 
only  one-twentieth  for  tithe  from  that  part  of  the  parish  ;  but  how  the  non-payment 
of  the  other  half  has  arisen  does  not  appear.  All  that  can  be  said  is  that  there  is 
no  evidence  that  it  originated  in  either  of  the  modes  that  have  been  suggested. 

The  case,  therefore,  comes  to  this,  that  there  is  a  usage  to  pay  only  one-twentieth 
of  the  tithe  to  the  rector  of  Llanbister,  and  this  usage  appears  to  be  of  great  antiquity. 
Unfortunately,  such  a  custom,  without  other  matter  to  support  it,  is  void.  I  can  discover 
no  other  matter  upon  the  record.  The  ground  taken,  that  Gollon  was  another  parish, 
and  that,  for  that  reason,  the  rector  of  Llanbister  [144]  has  no  common  law  right  to 
the  tithes  within  that  district  has  no  sufficient  foundation  in  evidence ;  and,  if  it  had, 
would  not  sustain  the  claim,  because  it  is  clear  that  these  districts  are  now  within  the 
parish  and  rectory  of  Llanbister ;  and  I  conceive  that  the  legal  union  of  Gollon  to  the 
rectory  of  Llanbister  would  clothe  the  rector  of  Llanbister  with  the  common  laAv  right 
to  the  tithes  of  the  district  so  legally  united  to  the  parish.  So  that  it  is  impossible 
to  consider  him  as  a  portionist,  or  to  impose  upon  him  the  difficulties  which  incumber 
that  character. 
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The  other  ground,  that  the  monastery  of  Comehire,  as  lords  of  the  manor  of  Gollon, 
had  a  grant  of  the  one-twentieth  of  the  tithes  in  Gollon,  if  proved  in  fact,  would  be 
good  in  law  ;  but,  unfortunately,  this  hypothesis  is  totally  unsupported.  No  document 
prior  to  the  dissolution,  no  document  contemporary  with  the  dissolution,  no  muniment 
of  any  description,  or  of  any  period,  pointing  at  any  such  right  with  any  particularity 
of  detail,  is  produced;  only  occasionally  among  the  general  words,  evidently  intro- 
duced by  the  precaution  of  the  conveyancers,  is  to  be  found,  the  word  "  tithes."  There 
is  no  proof  of  pernancy  of  tithes,  which  ought  to  have  appeared,  if  any  such  right  had 
existed. 

The  defence  resolves  itself,  therefore,  into  the  mere  usage  of  paying  only  the  one 
twentieth,  which,  as  I  have  said,  is  void.  It  is  with  the  utmost  regret  that  I  feel 
myself  obliged  to  decree  against  this  usage,  which  is  of  such  long  standing.  If  I  had 
found  any  evidence  pointing  at  a  legal  foundation  for  it,  beyond  the  mere  usage  itself, 
I  should  have  thought  myself  warranted  in  putting  the  plaintiff  to  establish  his  title 
at  law.  As  it  is,  I  think  the  plaintiff  is  entitled  to  a  decree ;  but,  in  consideration  of 
the  long  period  during  which  this  usage  has  been  acted  upon,  I  think  it  should  be 
without  costs.  I  shall  not  be  sorry  if  this  case  be  carried  further :  another  tribunal 
may  discover  that  which  I  have  in  vain  endeavoured  to  find  out. 

[145]    General  Order. 

In  the  course  of  Michaelmas  Term  the  following  arrangement  was  made  for  the 
sittings  of  the  Court  in  Equity,  during  terra  : — 

Mondays. — M^otions.  Pleas.  Demurrers,  and  Exceptions  to  Answers.  Four 
Causes. 

Tuesdays  and  Wednesdays. — Causes  only. 

Thursdays. — Same  as  Mondays. 

Fridays. — Petitions.  Further  Directions  and  Exceptions  to  Iteports.  Four 
Causes, 

Saturdays. — Consent  and  Short  Causes.  Any  Business  standing  over  from 
Friday.     Four  Causes. 

No  cause  is  to  be  set  down  as  a  Short  Cause,  without  a  certificate  being  produced 
signed  by  the  plaintiff's  counsel,  that  it  is  a  fit  cause  to  be  so  set  down.  If  the  Court 
should  deem  the  cause  properly  set  down  as  a  Short  Cause,  the  defendant  will  be 
bound  to  appear  on  the  return  of  the  subpoena  to  hear  judgment,  and  six  days'  notice 
being  given  to  his  clerk  in  court,  the  same  as  if  the  cause  came  on  without  being  taken 
out  of  its  place  in  the  general  paper. 

Memoranda. 

His  Majesty  King  George  the  Fourth  died  on  Saturday,  26th  June.  On  the 
Monday  following  the  Judges  and  King's  Counsel  took  the  Oaths  of  Allegiance,  &c., 
to  his  present  Majesty  King  William  the  Fourth, 

By  the  demise  of  the  Crown  the  Patents  of  Precedence  expired,  and  accordingly 
John  Fonblanque  and  Thomas  Jervis,  Esqrs.,  Sir  Charles  Wetherell,  Knt.,  and  Henry 
Brougham  and  Thomas  Denman,  Esqrs.,  took  their  seats  without  the  Bar.  " 

[146]  In  the  following  vacation,  Thomas  Jervis,  Esq.,  Sir  Charles  Wetherell,  Knt,, 
and  Henry  Brougham,  Esq.,  were  appointed  his  Majesty's  Counsel  learned  in  the  law, 
with  their  former  rank ;  and  new  Patents  of  Precedence  were  graqted  to  John 
Fonblanque  and  Thomas  Denman,  Esqrs. 

Lord  Lyndhurst  having  resigned  the  Great  Seal,  it  was,  on  the  22nd  November, 
1830,  delivered  by  his  Majesty  to  Henry  Brougham,  of  Lincoln's  Inn,  Esq.,  who  was 
created  a  Peer  by  the  title  of  Baron  Brougham  and  Vaux,  of  Brougham,  in  the  county 
of  Westmoreland. 

Thomas  Denman,  Esq.,  one  of  his  Majesty's  counsel,  was  appointed  to  the  office 
of  Attorney-General,  vacant  by  the  resignation  of  Sir  James  Scarlett,  and  was  knighted ; 
and  William  Home,  Esq.,  one  of  his  Maje.sty's  counsel,  and  Solicitor  General  to  her 
Majesty,  was  appointed  to  the  office  of  Solicitor-General,  vacant  by  the  resignation  of 
Sir  Edward  Burtenshaw  Sugden,  and  was  knighted ;  and  C.  C.  Pepys,  Esq.,  was 
appointed  Solicitor-General  to  her  Majesty. 

In  Michaelmas  Term,  Mr.  Justice  Bayley  was  appointed  one  of  the  Barons  of  the 
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Court  of  Exchequer.  And,  under  the  provisions  of  the  act,  1  Will.  4,  cap.  70, 
intituled  "An  Act  for  the  more  effectual  administration  of  justice  in  England  and 
Wales,"  William  Elias  Taunton,  of  Lincoln's  Inn,  Esq.,  and  John  Patteson  of  the 
Middle  Temple,  Esq.,  were  appointed  two  of  the  Judges  of  the  Court  of  King's  Bench, 
and  Edward  Hall  Alderson  of  the  Inner  Temple,  Esq.,  was  appointed  one  of  the 
Judges  of  the  Court  of  Common  Pleas.  The  three  new  Judges,  previously  to  taking 
their  seats  on  the  bench,  took  the  decree  of  the  coif,  and  gave  rings  with  the  motto, 
Nee  temere  nee  timide.     The  new  Judges  were  afterwards  knighted. 

In  the  same  term,  George  Heath,  of  the  Inner  Temple,  Esq.,  was  called  to  the 
degree  of  Serjeant  at  Law,  and  gave  rings  with  the  motto — "  Metuit  que  sperat." 

[147]  The  Rev.  John  Rudd,  Clerk,  Plaintiff ;  John  Wright,  John  Wood,  John 
Coupe,  James  Wagstaff,  Ann  Chambers,  and  John  Horncastle,  Defen- 
dants. Jan.  27th,  28th,  Feb.  1st,  3rd,  4th,  Nov.  10th,  1830.— In  a  suit  for  tithes, 
the  defendants  alleged  that  their  several  farms  formed  parts  of  a  district  of  land 
of  considerable  extent,  for  which  district  a  modus  was  payable  in  lieu  of  tithes. 
The  defendants,  by  their  answers,  and  in  schedules  and  maps  annexed  thereto, 
stated  and  described  the  boundaries  and  abuttals  of  the  district  of  land,  and 
also  of  their  several  farms,  as  comprehended  within  that  district.  Witnesses 
were  examined  with  reference  to  the  boundaries,  who  proved  the  general  accuracy 
of  the  maps  annexed  to  the  answers  of  the  defendants ;  but  deposed  that,  to 
their  belief,  three  small  closes  of  land  (no  part  of  the  farms  of  any  of  the  defen- 
dants) which  were  stated  by  the  maps  to  be  within  the  district,  were  not  in  fact 
within  the  district :  Held,  that  this  discrepancy  was  not  sufficient  to  destroy  the 
modus,  and  that,  if  it  were,  still  it  would  be  necessary  to  have  the  opinion  of  a 
jury  as  to  the  accuracy  of  the  maps  and  the  descriptions  in  the  answers. 

[Referred  to,  Bree  v.  Beck,  p.  232,  post.] 

The  bill  stated  the  institution  and  induction  of  the  plaintiff  to  the  vicarage  of 
Blyth,  in  the  counties  of  Nottingham  and  York.  That  the  pari.sh  of  Blyth  was  of 
great  extent,  and  consisted  of  the  townships  and  hamlets  of  Blyth,  Ranskill, 
Torworth,  Barnby  Moor,  Hodsock  with  Goldthorp,  Oldcotes  in  part,  and  Styrrup  in 
part,  and  the  chapelries,  townships,  or  hamlets  of  Bawtry  and  Austerfield. 

That  the  plaintiff,  since  his  institution  and  induction,  had  been  entitled  to  the 
tithes,  as  well  great  as  small,  yearly  arising,  renewing,  and  increasing  in  and  upon  all 
tofts  and  crofts  throughout  the  parish  of  Blyth  ;  and  in  particular  in  and  upon  certain 
lands  situate  within  the  township  or  hamlet  of  Hodsock,  called  Hodsock-Mill  Close, 
and  Butler's  Carr;  and  all  and  singular  the  tithes,  great  and  small,  except  of  corn 
and  grain,  in  and  throughout  the  chapelries,  townships,  or  hamlets  of  Bawtry  and 
Austerfield ;  and  the  tithes  of  lambs  and  wool  and  all  other  small  tithes  in  and 
throughout  the  township  or  hamlet  of  Blyth ;  and  all  small  tithes,  except  the  tithes 
of  lambs  and  wool,  in  and  throughout  the  rest  of  the  said  parish  of  Blyth. 

The  bill  further  stated  that  the  defendant  Wright,  from  Easter,  1813,  to  Easter, 
1822,  held  and  occupied  a  farm  and  lands  containing  three  hundred  and  seventy-six 
acres,  one  rood,  and  five  perches,  comprising,  among  other  lands,  the  said  lands  called 
Hodsock  Mill  Close,  situate  within  the  said  township  or  hamlet  of  Hodsock ;  and  that 
the  defendant  Wood,  at  Easter,  1822,  entered  into  and  had  ever  [148]  since  been  in 
the  occupation  of  the  same  farm.  The  bill  then  stated  the  possession  and  occupation 
by  the  several  other  defendants,  of  lands  within  the  said  townships  or  hamlets  of 
Hodsock  and  Barnby  Moor,  and  in  particular  the  occupation  by  the  defendant  Horn- 
castle, of  the  lands  in  the  bill  called  Butler's  Carr.  The  bill  then  alleged  the  percep- 
tion of  titheable  matters  by  the  several  defendants,  without  setting  out  the  tithes. 
The  bill  prayed  the  usual  account  and  satisfaction. 

The  defendants  Wright  and  Wood,  by  their  joint  several  answers,  admitted  the 
presentation,  institution,  and  induction  of  the  plaintiff  as  vicar ;  and  that  the  parish 
consisted  of  such  several  townships  or  hamlets  as  in  the  bill  mentioned.  They  denied 
that  the  plaintiff,  as  vicar,  had  been  or  was  entitled  to  have,  receive,  and  take  all  the 
tithes  as  well  great  as  small,  yearly  arising,  renewing,  and  increasing  in  and  upon  all 
tofts  and  crofts  throughout  the  said  parish  of  Blyth  ;  though  they  believed  and 
admitted  that  he  was  entitled  to  such  tithes  upon  certain  lands  within  the  parish, 
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and  particularly  upon  some,  but  not  upon  all  the  lands  within  the  township  or  hamlet 
of  Hodsock ;  and  not  of  all  lands  called  Hodsock  Mill  Close  and  Butler's  Carr,  as 
claimed  in  the  bill. 

That  they  did  not  know,  nor  could  they  set  forth,  as  to  their  belief  or  otherwise, 
whether  the  plaintiff  had  been  or  was  entitled  to  have,  receive  and  take  the  tithe,  as 
well  great  as  small,  except  the  tithe  of  corn  and  grain,  yearly  arising,  renewing,  and 
increasing  in  and  throughout  the  several  chapelries  or  hamlets  of  Bawtry  and  Auster- 
field,  or  either  of  them,  but  had  understood  and  believed  that  the  plaintiff  was,  but 
by  what  means  they  did  not  know,  entitled  to  the  tithes  of  lambs  and  wool,  and  all 
other  small  tithes  arising  in  and  throughout  the  township  or  hamlet  of  Blyth,  and  all 
other  small  tithes,  except  the  tithes  of  lambs  and  wool  arising  in  and  throughout  the 
remainder  of  the  [149]  said  parish  of  Blyth,  or  the  titheable  places  thereof,  except 
such  parts  of  the  lands  of  the  several  townships,  hamlets,  or  liberties,  as  were  pro- 
tected from  the  payment  of  tithes  in  kind,  and  covered  by  moduses  or  ancient 
customary  payments,  and  except  as  in  the  bill  mentioned. 

The  defendant  John  Wright  admitted  that,  in  the  year  1813,  he  held  a  farm  and 
lands  in  the  said  parish  of  Blyth,  and  hamlet  or  township  of  Hodsock,  containing  or 
consisting  of  three  hundred  and  seventy-six  acres,  and  thirty-one  perches,  or  there- 
abouts, and  that  he  continued  to  hold  and  occupy  the  same  till  Lady-day,  1822,  when 
he  ceased  to  hold  and  occupy  the  said  farm  and  land.  And  the  defendant  John 
Wood  stated  that,  at  Lady-day,  1822,  ho  became  the  occupier  of  the  said  farm  and 
lands,  and  that  he  had  ever  since  held  and  occupied  the  same.  And  the  defendants 
believed  it  to  be  true  that  the  said  farm  and  lands  contained,  amongst  other  lands, 
certain  lands  called  Hodsock  Mill  Close,  and  that  the  lands  called  Mill  Close,  in  the 
occupation  of  the  defendant  John  Wood,  were  not  the  same  lands  and  premises  called 
Great  Hodsock  Mill  Close,  for  the  tithes  of  which  a  modus  of  10s.  was,  as  they  believed, 
due  and  payable,  and  which  close,  called  Great  Hodsock  Mill  Close,  was,  as  they 
believed,  the  close  referred  to  in  the  plaintiff's  bill,  and  was,  as  they  believed,  in  the 
occupation  of  the  defendants  John  Horncastle  and  Ann  Chambers,  or  one  of  them. 

The  defendants  admitted  the  perception  of  titheable  matters  during  their  respec- 
tive occupations ;  and  stated  that  they  had  rendered  or  paid  to  the  lessee  of  Trinity 
College,  Cambridge,  the  impropriate  rector  of  the  parish,  the  great  or  rectorial  tithes, 
or  a  compensation  for  the  same,  arising  on  the  farms  and  lands  of  the  defendants ; 
and,  with  respect  to  the  small  tithes,  they  alleged  the  same  to  be  covered  by  a  district 
or  farm  modus  of  9s.  4d. 

The  defendants  stated  that  the  farm  and  lands  respec-[150]-tively  occupied  by 
them  as  aforesaid,  were  part  of  an  ancient  farm  and  lands,  theretofore  called  Great 
Hodsock,  part  of  which  ancient  farm  and  lands,  called  Great  Hodsock,  was  then  in 
the  occupation  of  the  defendant  John  Coupe,  other  part  thereof  in  the  occupation  of 
the  defendant  John  Horncastle,  other  part  thereof  in  the  occupation  of  the  defendant 
Ann  Chambers,  and  other  parts  thereof  in  the  occupation  of  the  several  other  persons 
therein  named.  That  the  said  farm  and  lands  called  Great  Hodsock  was  an  ancient 
farm  or  known  quantity  of  land,  and  had  always  been  known  to  consist  of  the  same 
lands  and  quantity  of  land,  and  to  be  distinguished  and  called  or  known  by  the  same 
name';  and  was  known  and  distinguished  from  all  other  lands  in  the  parish  by  metes 
and  bounds.  And  the  defendants,  in  a  schedule,  gave  a  statement  or  particular  of 
the  farms  and  lands  called  or  comprising  Great  Hodsock,  with  the  limits,  boundaries, 
or  abuttals  thereof,  and  the  quantity  of  land  or  number  of  acres  of  which  the  same 
had  always  consisted  ;  and  which  said  farms  and  lands  so  called  or  comprising  Great 
Hodsock,  were  also  more  particularly  shewn  in  the  map  or  plan  annexed  to  the 
defendants'  answer.  That  from  time  to  time,  &c.,  there  had  been  due  and  payable, 
and  of  right  ought  to  be  paid,  by  the  owners  or  occupiers  for  the  time  being  of  the 
said  farms  and  lands  called  Great  Hodsock,  to  the  rector  or  vicar  of  the  said  parish, 
that  is  to  say,  to  the  rector  of  the  parish  before  the  vicarage  was  endowed  thereof, 
and  to  the  vicar  since  the  endowment  of  the  vicarage,  a  modus  or  ancient  customary 
payment  of  98.  4d.  at  Lady-day  in  each  year,  or  as  soon  after  as  demanded,  for  and 
in  lieu  and  satisfaction  of  the  tithes  of  all  titheable  matters  and  things,  other  than 
corn,  grain,  and  hay,  lambs,  and  wool,  yearly  arising  and  growing  on  the  said  farms 
and  lands ;  and  of  the  tithe  of  agistment  arising  on  the  said  farms  and  lands.  And 
that  no  tithes  in  kind  of  any  of  the  [151]  titheable  matters  and  things,  or  of  agistment 
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arising  on  and  from  the  said  farms  and  lands  called  Great  Hodsock,  or  any  part 
thereof,  had,  within  the  memory  of  man,  been  rendered  or  paid,  by  any  of  the  owners 
or  occupiers  of  the  said  farms  and  lands,  to  any  rector  or  vicar  of  the  said  parish,  or 
any  compensation  or  satisfaction  made  or  paid  for  the  same,  other  than  the  said  modus 
or  ancient  customary  payment  of  98.  4d.  And  that  the  said  modus  or  ancient 
customary  payment  had,  at  all  times,  or  as  far  back  as  the  memory  of  man  went,  been 
from  time  to  time  paid  by  the  owners  or  occupiers  for  the  time  being  of  the  said  farms 
and  lands  to  and  received  by  the  vicar  for  the  time  being  of  the  said  parish,  except 
the  said  plaintiff,  for  and  in  lieu  and  satisfaction  of  all  such  tithes  and  agistment. 
And  the  defendants  averred  that  they  had  been  always  willing  to  pay  to  the  plaintiff 
the  said  modus  or  ancient  customary  payment  of  9s.  4d.,  or  to  contribute,  with  the 
occupiers  of  other  parts  of  the  said  farm  or  tract  of  land,  called  Great  Hodsock,  to  the 
payment  thereof.  And  the  defendants  believed  that  the  particular  lands  and  premises, 
with  the  quantity  of  land  in  the  said  bill  mentioned  as  being  or  comprising  Hodsock 
Mill  Close  were  a  part  of  the  lands  occupied  by  the  defendants  respectively,  but  they 
believed  that  the  lands  and  premises  in  the  bill  mentioned  and  described  as  Hodsock 
Mill  Close  were  not  and  did  not  form  any  part  of  Great  Hodsock  Mill  Close ;  which 
last-mentioned  lands  were,  as  the  defendants  believed,  in  the  occupation  of  the  defen- 
dants John  Horncastle  and  Ann  Chambers,  or  one  of  them,  and  were  not  in  the 
occupation  of  the  defendant  John  Wood,  nor  of  the  defendant  John  Wright.  And 
the  defendants  believed  that  the  said  Great  Hodsock  Mill  Close,  and  the  lands  com- 
prising the  same  or  comprised  therein,  were  covered  by  a  distinct  and  separate  modus 
of  10s.  a-year. 

The  defendant  John  Coupe  put  in  an  answer  to  nearly  [152]  the  same  effect,  and 
insisting  on  the  same  modus  of  9s.  4d.  as  covering  also  his  lands,  as  part  of  the  said 
ancient  farm  or  district  called  Great  Hodsock. 

The  defendant  James  Wagstaff,  by  his  answer,  alleged  his  farm  to  be  part  of  an 
ancient  farm  within  Barnby  Moor,  called  Beilby  Farm ;  and  he  stated,  by  way  of 
schedule,  the  metes  and  boundaries  of  Beilby  Farm,  which  were  also  described  in  the 
map  annexed  to  his  answer.  A  modus  of  4s.,  payable  at  Lady-day,  was  alleged  by 
this  defendant  to  be  payable  by  the  owner  or  occupier  for  the  time  being  of  the  said 
farm  or  tract  of  land,  called  Beilby  Farm,  to  the  rector  of  the  parish  before  the 
endowment  of  the  vicarage,  and  to  the  vicar  since  the  endowment,  in  lieu  and  satisfac- 
tion of  the  tithes  of  all  titheable  matters,  'other  than  the  tithes  of  corn  and  grain 
yearly  arising,  growing,  renewing,  and  increasing  in  the  said  farm  and  lands  called 
Beilby  Farm,  and  the  tithe  of  agistment  arising  therefrom. 

The  defendants  Chambers  and  Horncastle,  by  their  answers,  relied  on  the  same 
modus  as  that  set  up  by  the  answer  of  the  defendants  Wright  and  Wood.  They  also 
insisted  on  three  other  farm  moduses,  one  of  10s.  for  some  land  called  Hodsock  Mill 
Close,  another  of  2s.  8d.,  for  a  farm  called  Butler's  Carr,  and  another  of  7s.  6d.  for 
a  close  called  Wilson's  Close. 

Evidence  was  entered  into  by  all  parties.  The  nature  and  effect  of  the  evidence 
is  very  fully  detailed  in  the  judgment. 

Mr.  Jervis  and  Mr.  Boteler,  for  the  plaintiff. 

Mr.  Roupell  and  Mr.  Crombie,  for  the  defendants  Wright,  Wood,  Coupe,  and 
Wagstaff. 

Mr.  Spence  and  Mr.  Kindersley,  for  the  defendants  Chambers  and  Horncastle. 

[153]  For  the  plaintiff  were  cited  JFood  v.  fVray  (3  Anstr.  838 ;  2  E.  &  Y.  436), 
Halse  v.  Eyston  (4  Price,  417;  2  E.  &  Y.  597),  Gillibrand  v.  Scotsm  (4  Price,  267; 
1  Wils.  Exch.  113 ;  Dan.  27  ;  3  E.  &  Y.  839),  Markham  v.  Smythe  (9  Price,  163 ;  3  E. 
&  Y.  1044),  Almond,  Vicar  oj  Kellington  v.  Trinity  College,  Camhidge  (2  Wood,  142  ; 
1  Wils.  170 ;  2  E.  &  Y.  106),  Holhioay  v.  Raikes  (cited  in  Davies  v.  Pierce,  1  T.  R.  55), 
Peaceable  v.  JVatsmi  (4  Taunt.  16),  Perigal  v.  Nicholson  (Wightw.  63;  2  E.  &  Y.  583), 
and  Higham  v.  Ridgway  (10  East,  109). 

For  the  defendants  Wood  and  Wright  were  cited  Daws  v.  Benn  (1  Jac.  &  W.  513 ; 
3  E.  &  Y.  1001 ;  3  Dowl.  &  Rvl.  122 ;'  1  Barn.  &  C.  751 ;  3  E.  &  Y.  1 106),  miliamson 
V.  Lonsdale  (Dan.  49,  171 ;  5  Price,  25;  3  E.  &  Y.  870),  Bailey  v.  Sewell  (1  Russ.  239), 
Taylor  v.  Walker  (Bunb.  267 ;  2  E.  <fe  Y.  22),  Carr  v.  Henton  (4  Wood,  267  ;  7  Bro. 
P.  C.  100;  3  E.  c'fe  Y.  1320),  Manby  v.  Curtis  (2  Price,  284;  3  E.  &  Y.  733),  and 
Pritchard  v.  Honeyhome  (1  Y.  &  J.  135). 
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For  the  defendants  Horncastle  and  Chambers,  the  following  cases  were  cited, 
Kent  V.  fVebb  (1  Wood,  79;  1  E.  &  Y.  454),  Ord  v.  Clark  (3  Anstr.  638;  2  K  &  Y. 
424),  and  White  v.  Lisle  (4  Madd.  214 ;  3  E.  &  Y.-  969). 

Nov.  10th. — Lord  Chief  Baron.  This  is  a  bill  brought  by  the  vicar  of  Blyth,  a 
very  extensive  parish,  partly  in  Nottinghamshire  and  partly  in  Yorkshire. 

The  defendants  are  John  Wright,  John  Wood,  John  Coupe,  James  WagstalF,  Ann 
Chambers,  and  John  Horncastle.  The  bill  seeks,  against  Wright  and  Wood,  all  the 
tithes,  as  well  great  as  small,  of  a  certain  close  called  Hodsock  Mill  Close.  Wood 
succeeded  Wright  in  the  posses-[154]-sion  of  his  whole  farm  in  1822;  and,  therefore,' 
the  plaintiff,  filing  his  bill  in  1824,  seeks  an  account  of  the  tithes  of  this  farm  against 
Wright  from  1813  to  1822,  and  then  against  Wood  from  1822.  He  prays  an  account 
of  the  great  tithes  against  these  two  defendants  for  a  place  called  Hodsock  Mill  Close, 
which  is  said  to  contain  seventy-seven  acres  and  upwards,  and  to  be  divided  into 
various  closes,  passing  by  different  names.  The  whole  farm  amounts  to  about  371 
acres,  and  the  claim  as  to  the  residue  of  the  farm  is  for  all  the  small  tithes,  excepting 
only  wool  and  lambs.  The  plaintiff  charges  Horncastle  with  the  possession  of  a  place 
called  Butler's  Carr,  and  demands  of  him,  in  respect  of  that  place,  all  tithes,  great 
and  small,  and,  with  respect  to  the  rest  of  his  farm,  the  small  tithes,  save  only  wool 
and  lambs.  Against  the  other  defendants.  Coupe,  Wagstaff,  and  Chambers,  small 
tithes  are  demanded,  with  the  same  exception  of  wool  and  lambs.  The  effect  of  the 
manner  in  which  the  plaintiff  has  stated  his  case  and  claim  is  to  admit  the  rector's 
title  to  the  great  tithes,  and  to  the  tithe  of  wool  and  lambs,  except  in  particular 
districts. 

The  lands  for  which  the  plaintiff  sets  up  the  demand  for  great  tithes,  consist  of 
two  distinct  parcels,  one  called  Hodsock  Mill  Close,  the  other,  Butler's  Carr.  The 
defendants  Wright  and  Wood  admit  that  their  farm  comprises  a  place  called  Hodsock 
Mill  Close ;  but  they  deny  that  the  plaintiff  is  entitled  to  the  great  tithes  of  these 
lands ;  and  they  add  that,  if  the  plaintiff  is  entitled  to  the  great  tithes  of  a  close 
bearing  any  such  name,  it  is  not  the  land  comprised  in  their  farm,  but  that,  probably, 
it  is  of  land  less  in  quantity,  bearing  nearly  the  same  name,  which  is  in  the  possession 
of  the  defendant  Horncastle.  They  further  say  that  they  have  actually  settled  and 
paid  to  the  lessee  of  the  college  these  great  tithes,  or  a  composition  in  lieu  of  them. 

The  first  question,  then,  which  it  appears  to  me  proper  [155]  to  dispose  of  in  this 
case  is  whether  the  plaintiff,  who  is  a  vicar,  has  shewn  a  right  to  receive  the  great 
tithes  of  these  particular  lands  in  the  possession  of  Wood,  passing  under  the  general 
name  of  Hodsock  Mill  Close. 

The  plaintiff  is  not  in  possession  of  the  original  endowment,  though  he  produces 
authentic  evidence,  as  I  think,  that  there  was  once  an  endowment. 

Two  instruments  are  produced  from  the  registry  of  York.  The  first,  dated  in 
August,  1287,  is  an  award  or  ordination  of  John,  archbishop  of  York,  reciting  that 
questions  had  arisen  between  the  prior  and  convent  of  Blyth,  on  the  one  part,  and 
William,  the  perpetual  vicar  of  Blyth,  on  the  other,  respecting  the  tithes  of  sheaves  of 
certain  places,  and  the  tithes  of  hay  of  other  places.  After  this  recital,  the  archbishop 
proceeds  to  make  an  award  and  ordination  between  these  parties,  and  gives  to  the 
prior  and  convent  the  tithes  of  all  the  sheaves  then  in  question,  and  to  the  vicar  he 
gives  other  ecclesiastical  emoluments,  which  I  need  not  at  present  detail. 

The  claim  of  the  vicar  cannot  be  founded  on  this  document,  because,  so  far  as  it 
respects  great  tithes,  the  award  is  against  him.  It  does  not  appear  to  me  to  have  any 
effect  either  way,  beyond  shewing  that  the  vicar  claimed  certain  great  tithes. 

In  truth,  the  names  stated  in  the  instrument  cannot  be  applied  to  any  of  the  lands 
now  in  question.  The  names  mentioned  in  the  instrument  are  three,  viz.  Bettecroft, 
in  the  township  of  Blyth,  two  cultures  (as  it  is  called)  of  the  manor  of  Hoddesac, 
of  a  place  which  is  called  Hyldirtrewong,  and  Le  Conynghere.  There  is  nothing, 
therefore,  in  this  instrument  favourable  to  the  vicar's  claim  to  any  great  tithes  of 
these  lands. 

The  next  instrument  is  dated  22nd  January,  1346,  and  is  made  by  William, 
archbishop  of  York.  It  recites  the  former  instrument,  and  also  that  fresh  disputes 
had  arisen  between  the  prior  and  convent  of  the  one  part,  and  Richard,  [156]  the  then 
vicar  of  Blyth,  of  the  other  part;  and  it  proceeds  in  the  following  words  : — "Insuper 
dicti  vacarii  singuli  videlicet  suis  temporibus  deciraas  feni  et  garbarura  de  quodara 
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clause,  qui  dicitur  Finchecroft,  et  omnium  clausorum  dictse  parochise,  locis  et  clausis 
in  dicta  compositione  sive  ordinatione  nominatis  exceptis  specialiter  et  deductis."  It 
is  evident  that  this  would  sustain  the  title  of  the  vicar  to  the  great  tithes  of  any 
closes  which  it  may  appear  he  had  received  by  the  usual  evidence.  But  as,  except 
Finchcroft,  no  name  is  specified,  it  can  go  no  further :  it  can  go  no  way  towards 
establishing  his  point,  as  it  is  impossible  to  ascertain  what  land  was  inclosed  in  1346, 
except  by  reference  to  the  subsequent  usage. 

It  is  evident  that  there  had  been  an  endowment  previous  to  any  of  these  instru- 
ments, but  which  is  not  found  ;  and  as  these  two  instruments  themselves  have  nothing 
80  distinct  and  specific  as  to  be  necessarily  applicable  to  the  land  now  in  question,  this 
is  one  of  those  cases  in  which  it  is  proper  to  call  for  elucidation  from  subsequent 
instruments,  or  from  a  usage  approaching  nearer  to  the  present  times. 

Now,  there  are  only  two  species  of  evidence  which  tend  to  support  the  plaintiff's 
case  on  this  point,  the  earliest  are  the  terriers,  which  have  been  supposed  to  have  that 
tendency.  There  have  been  produced  in  all  eleven  terriers.  The  first,  dated  in  1714, 
the  last,  in  1809.  The  terrier  of  1714,  the  first  of  all,  is  rather  adverse  to  the  vicar. 
It  mentions  his  claim  to  the  whole  tithes  of  land  of  a  particular  description  in  these 
words  :  "  All  tithes  of  tofts  and  crofts  throughout  the  parish,"  and  there  it  stops.  An 
observation  of  the  same  kind  may  be  made  on  the  next  terrier  in  date,  that  of  1726. 
It  states  that  the  vicar  is  entitled  to  the  tithe  of  tofts,  with  all  minute  tithes 
throughout  the  parish.  The  next  terrier  in  date  which  has  been  produced,  supplies 
this  deficiency,  for  it  states  that  all  tofts  and  crofts  pay  all  tithes  to  the  vicar,  as  also 
the  following  closes  and  meadows: — "The  sixes,"  and  af-[157]-ter  an  enumeration  of 
some  particulars,  it  mentions  "Cookson's  Close,  next  the  Mill,  the  Mill  Close,  the 
Duck  Pools,"  and  a  few  others,  "all  which  are  within  the  liberty  of  Blyth."  It 
proceeds  to  name  "  John  Pye's  Leg  Close,  and  Finchcroft  Meadow,"  which  it  states 
"to  be  within  the  liberty  of  Hodsock."  The  subsequent  terriers  are  to  the  same 
effect.  These  terriers  are  of  no  weight  in  favour  of  the  vicar,  because  they  expressly 
place  the  Mill  Close  in  the  township  of  Blyth,  where  the  vicar  has  also  lamb  and 
wool ;  and,  in  the  vill  of  Hodsock,  confine  him  to  Pye's  Leg  Close  and  Finchcroft 
mentioned  in  the  old  instrument. 

The  other  documents  which  have  been  reasoned  upon  as  having  the  same  tendency 
are  certain  surveys,  to  which  I  shall  more  particularly  refer.  There  is  no  subsequent 
document  whatever  tending  to  represent  the  vicar  of  Blyth  as  entitled  to  the  great 
tithes  of  these  lands.  There  is  not  the  slightest  proof,  of  any  character  or  description, 
that  the  great  tithes  of  these  lands  have,  in  fact,  been  rendered  to  him  in  kind,  or 
that  any  payment  has  been  made  to  him  in  lieu  of  them.  Of  such  evidence,  this  case 
is  entirely  bare ;  whilst  the  defendants  say,  upon  their  oaths,  that  these  tithes  have 
been  rendered  to  the  rector  or  his  lessee.  The  absence  of  all  this  evidence,  so 
important  in  such  a  case,  is  supplied  by  the  surveys  alone,  to  which  I  have  alluded. 
The  first  survey  bears  date  in  1563,  and  purports  to  be  a  survey  of  the  vicarage  of 
Blyth  :  by  whom  made,  or  on  what  occasion,  or  by  what  authority,  or  what  are  the 
circumstances  which  make  it  evidence,  has  not  appeared  to  me ;  so  that  it  seems  to  be 
doubtful  whether  it  ought  to  be  treated  as  evidence  at  all  against  these  defendants. 
However,  I  think  it,  under  the  circumstances,  better  to  consider  it.  After  stating 
certain  closes  containing  a  particular  number  of  acres  (which  is  mentioned),  to  the 
tithes  of  the  sheaves  of  which  the  vicar  was  entitled,  it  states,  "  Unius  clausi,  juxta 
Hodsock  Milne,  et  decimas  garbarum  de  Peck  [158]  Close,  continente  viginti  acres." 
As  we  have  no  evidence  whatever  where  the  Hodsock  Mill  stood  ;  as  there  is  another 
Hodsock  Mill  Close  in  the  parish,  as  appears  clearly ;  and  as  there  has  been  no  usage 
according  with  this  statement,  that  is,  no  render  of  great  tithes  arising  from  their 
lands  to  the  vicar,  it  is  evident  that  this  survey  avails  but  little  in  support  of  the 
plaintiff's  averment. 

The  next  survey  which  has  been  read  is  one  the  occasion  and  nature  of  which  are 
explained.  The  rectors  are  prima  facie  entitled  to  all  the  great  tithes  of  the 
parish  ;  and,  it  being  important  to  them,  with  a  view  to  making  leases  and  ascertaining 
their  fines,  to  have  an  accurate  knowledge  of  their  rights,  they  directed  their  surveyor 
to  make  a  survey  of  the  parish,  specifying  the  names  of  the  several  occupiers,  and  of 
the  lands  they  occupied ;  such  a  survey  was  made  in  1776,  under  the  direction  of  one 
Charles  Barnard.     In  that  survey  it  is  stated  as  follows,  viz. : — 
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For  Sheepbreek  Close 
Middle  Sheepbreek 
Leg's  Close 
Sheepwash  Meadow 
Hodsock  Dike  Meadow 
Rough  Pasture 


Total 


a. 

r. 

P- 

25 

0 

0 

7 

2 

0 

12 

0 

0 

4 

1 

0 

6 

3 

0 

14 

0 

0 

69 

2 

0 

The  number  of  acres  which  I  have  mentioned  are  placed  in  the  survey  in  a  column 
headed  thus :  "  Lands  which  pay  tithe  to  the  vicar ; "  and,  at  the  foot  of  it,  there  is 
found  this  note :  "N.B. — The  closes  in  this  form  that  pay  tithe  to  the  vicar  of  Blyth, 
go  by  the  name  of  Hodsock  Mill  Close  in  the  vicar's  terrier."  Such  is  the  material 
part  of  the  survey  of  1776.  As  it  had  in  view  to  ascertain  the  value  of  the  great 
tithes  of  the  parish,  this  shews  that  the  [159]  surveyor  thought  the  vicar  was  entitled 
to  the  great  tithes  of  these  closes.  How  far  that  opiiiion  can  operate  as  evidence 
between  the  vicar  and  a  stranger  is  another  question. 

The  next  survey,  which  is  of  the  same  description,  is  dated  in  1805,  and  was  made 
by  a  person  still  alive,  a  circumstance  which  augments  the  objection  to  it  as  evidence. 
In  this  survey  there  is  the  same  notice,  that  the  tithes  of  the  closes  belong  to  the 
vicar.  Some  of  the  names  are  a  little  altered.  However,  69|  acres,  with  these  or 
resembling  names,  are  said  to  be  titheable  to  the  vicar.  A  survey  made  in  1819  by 
the  witness  Teal,  was  also  produced,  which  in  no  view  can  be  of  any  moment  in  the 
present  discussion,  because  it  gives  no  details,  and  mentions  only  that  101  acres  in 
the  township  of  Hodsock,  with  Goldthorp,  are  titheable  to  the  vicar. 

The  first  observation  to  be  made  on  these  documents  is  that  they  do  not  come 
from  the  muniment  room  of  the  college,  but  from  the  private  custody  of  the  witness 
Teal.  We  do  not  know,  from  any  evidence,  on  what  information  the  notes  at  the  foot 
of  these  surveys  were  founded.  We  do  not  know  whether  the  copy  given  to  the 
college  contained  these  notes,  nor  how  far  the  first  two  were  acted  on,  except  from 
the  belief  of  the  witness  Teal,  which  he  states  to  be  formed  entirely  on  these  very 
documents;  and  because  in  the  survey  of  1819,  and  the  last  renewal  which  he 
negotiated  himself,  these  closes  were  treated  as  not  titheable  to  the  rector,  but  he 
adds  that  he  has  no  knowledge  whatever  of  the  close  in  question,  in  possession  of  the 
defendant  Wood,  except  from  the  same  documents.  On  this  statement  of  the  facts, 
I  am  inclined  to  think  that  they  were  not  evidence  receivable  at  all  against  Wright 
and  Wood  ;  but,  if  receivable,  they  are  mere  opinions  of  the  persons  who  made  them, 
and  are  therefore  of  no  avail.  They  are  opinions  of  the  foundation  of  which  we  are 
ignorant,  and  which,  as  against  Wright  and  Wood,  do  not  appear  to  [160]  have  been 
acted  on.  For,  be  the  terms  on  which  the  last  lease  was  granted  what  they  may  as 
between  the  college  and  the  lessee,  the  tithes  have  been  rendered  to  the  lessee  by  the 
occupiers,  as  they  expressly  swear. 

In  order,  however,  to  try  what  reliance  may  be  put  on  these  opinions  of  the 
surveyors,  I  will  point  out  one  circumstance  mentioned  in  the  survey  of  1776. 
It  states  that  the  closes  in  question,  paying  tithe  to  the  vicar,  go  by  the  name  of 
Hodsock  Mill  close  in  the  vicar's  terrier.  Now,  the  vicar's  terrier  must  have  probably 
meant  the  terrier  of  1770,  which  immediately  preceded  that  survey. 

In  that  terrier,  as  in  truth  in  every  other  produced  in  the  cause,  the  only 
mention  of  a  Hodsock  Mill  close  is  in  these  words,  under  the  head  "  Michaelmas 
Compositions."  "  Great  Hodsock  Mill  Close,  10s."  It  is  impossible  that  the  framers 
of  the  terrier  of  1770,  and  I  may  say  of  all  of  them,  could  have  meant  the  lands 
in  question.  Because,  it  never  was  suggested  by  any  body,  that  a  composition  or 
modus  of  10s.  was  payable  for  these  lands,  though  it  is  contended  that  a  modus  of 
10s.  was  payable  for  the  other  lands  passing  under  the  name  of  Great  Hodsock  Mill 
close,  in  the  occupation  of  the  defendant  Horncastle.  And  it  is  conclusive,  as  it 
appears  to  me,  on  this  subject,  that  the  lands  in  question  are  proved  by  all  the 
witnesses  to  be  comprised  within  the  district  called  Great  Hodsock,  for  which 
district  of  Great  Hodsock  all  the  terriers  state  a  modus  or  composition  as  payable, 
and  all,  but  one,  specify  9s.  4d.  as  the  sum. 

It  is  utterly  inconsistent  with  the  whole  evidence  in  the  cause,  documentary  as 
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well  as  oral,  that  th^se  lands  so  described  in  the  survey  could  have  been  intended  by 
the  terriers  as  the  Great  Hodsock  Mill  close. 

The  surveyor  was  in  that  respect  mistaken,  and  this  is  sufficient  to  shew  that  no 
reliance  can  be  placed  on  his  representation.  The  last  piece  of  evidence  on  this  subject 
is  a  paper  proved  to  be  in  the  hand-writing  of  Wright,  [161]  and  which  he  appears 
to  have  delivered  to  the  witness,  Mr.  Mainwaring,  with  a  request  that  he  would 
forward  it  to  the  plaintiff. 

It  is  in  the  following  words  and  figures  : — 

Mill  Meadow. 
Mill  Meadow. 
Mill  Meadow. 
Mill  Meadow. 
Rough  Pasture. 
Leigh  Close. 

Two  pieces  of  Meadow. 


I  do  not  see  how,  under  any  circumstances,  this  paper,  written  in  1823,  when 
Wright  had  quitted  the  farm,  though  it  may  be  evidence  against  himself,  can  be 
evidence  against  Wood  or  any  other  person :  even  against  himself,  it  ought  to  have 
little  weight,  because,  it  has  a  character  requiring  it  to  be  mentioned  in  the  bill,  in 
order  that  Wright  might  have  an  opportunity  of  explaining  the  circumstances  under 
which  he  delivered  it.  The  plaintiff  has  no  excuse  for  this  omission,  because  he  was 
in  possession  of  it  in  August,  1823,  seven  or  eight  months  prior  to  the  exhibiting  of 
his  bill.     I  cannot,  therefore,  suffer  it  to  have  any  operation  in  this  cause. 

I  have  now  noticed  the  whole  of  the  evidence  on  this  point.  The  summary  of  it 
is  that  it  is  the  claim  of  a  vicar  to  the  great  tithes  of  certain  lands,  the  rector  having 
the  common  law  right  to  them.  But,  in  support  of  this  claim,  the  vicar  has  not 
produced  any  one  of  those  circumstances  that  usually  prevail  in  establishing  similar 
claims.  He  has  no  ancient  documentary  evidence  pointing  at  this  particular  emolu- 
ment, no  posses-[162]-sion  or  usage,  calling  on  the  Court  to  apply  to  this  subject  any 
general  phrase  that  may  be  found  in  these  documents,  or  to  supply  by  presumption 
a  non-appearing  grant  of  these  great  tithes.  This  case,  resting  solely  upon  these 
surveys,  which,  if  they  be  admissible  at  all,  are  too  loose  and  uncertain  to  have  any 
weight  in  this  controversy,  the  plaintiff  fails  in  this  part  of  his  case. 

The  next  question  which  arises,  respects  a  claim  of  the  same  nature,  viz.  of  the 
great  tithes  over  a  few  acres  of  land,  called  Butler's  Carr,  in  the  possession  of  the 
defendant  Horncastle.  This  claim,  and  the  tithes  to  which  it  relates,  are  precisely 
in  the  situation  of  the  claim  respecting  the  Hodsock  Mill  Close,  which  I  have  discussed 
so  much  at  large.  It  seems  to  have  originated  in  the  same  circumstances  as  the  claim 
for  the  Hodsock  Mill  close,  viz.  the  memoranda  in  the  surveys.  It  is  also  as  naked 
of  every  circumstance  of  legal  and  effective  evidence ;  if  any  thing,  it  is  more  feeble. 
I  will  not,  therefore,  retrace  the  steps  I  went  over  when  treating  of  the  last  subject 
but  content  myself  with  saying  that  I  think  the  plaintiff  has  failed  to  make  out  his 
case  as  to  Butler's  Carr. 

The  next  question  which  arises,  respects  the  small  tithes,  excepting,  however,  wool 
and  lamb,  which  the  plaintiff  does  not  claim.  In  all  the  subsequent  questions,  the 
vicar  has  clearly  the  prima  facie  right.  There  is  enough  in  all  the  ancient  instruments, 
to  shew  that  he  is  entitled  to  all  small  tithes  of  a  certain  division  of  the  parish  called 
the  township  or  village  of  Blyth,  and  to  all  the  small  tithes,  with  the  exception  of 
wool  and  lamb,  in  the  other  divisions  of  the  parish.  When  I  said  all  the  small  tithes, 
I  should  have  added,  except  when  they  are  protected  by  moduses. 

The  first  and  most  extensive  question  regards  a  district  called  Great  Hodsock, 
containing  about  2251  acres.  The  farm  of  the  defendants  Wright  and  Ward,  consist- 
ing of  [163]  about  371  acres,  is  situated  in  this  district;  so  also  is  the  farm  of  the 
defendant  Coupe,  consisting  of  about  213  acres.  The  defendant  Ann  Chambers  also 
occupies  a  considerable  number  of  acres,  lying  dispersed  within  the  same  district ; 
and  the  defendant  Horncastle  also  occupies  a  very  considerable  farm,  part  of  which 
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is  averred  to  be  within  the  same  district.  All  these  defendants  (who  are  the  whole, 
with  the  exception  of  Wagstafi")  have  received  titheable  matters  of  the  several  species 
comprised  within  the  classification  above  mentioned,  to  a  considerable  amount.  All 
these  defendants  plead  the  modus  to  which  I  have  alluded  :  it  is  a  payment  of  98.  4d,, 
payable  to  the  vicar  at  Lady-day,  in  lieu  of  all  the  small  tithes,  except  wool  and 
lambs. 

There  is  no  parol  testimony  establishing  the  payment  of  this  modus.  The  present 
vicar  became  the  incumbent  of  the  parish  in  1813,  and  probably  never  received  the 
modus  in  question.  He  certainly  does  not  appear  ever  to  have  received  the  tithes 
in  kind.  The  deficiency  of  this  kind  of  evidence  is  supplied  by  the  receipts  of  former 
ministers,  down  to  the  year  1812,  just  previous  to  the  plaintiff's  incumbency,  and 
by  the  terriers  from  the  beginning  of  the  last  century.  The  language  of  the  terriers 
on  this  subject  appears  to  me  to  be  nearly  uniform,  except  in  the  change  of  the  word 
"modus,"  with  which  they  begin,  for  "composition."  The  first  terrier  is  of  the  year 
1714,  it  contains  nothing  about  small  tithes  in  general,  but  it  states,  among  others, 
a  modus  to  be  paid  for  Great  Hodsock ;  no  sum  is  mentioned.  The  second  terrier 
is  dated  1726,  and  is  signed  by  the  minister  and  churchwardens ;  it  states  that  the 
vicar  is  entitled  to  all  minute  tithes  throughout  the  parish,  except  where  the  lands 
are  covered  by  moduses,  and  then,  amongst  others,  it  gives  a  modus  for  Great 
Hodsock. 

The  next  terrier  is  of  1742;  it  states  that  "tithes  of  pigs,  [164]  ducks,  geese, 
fruits,  turnips,  potatoes,  hemp,  line,  rape,  and  hops,  and  all  other  vicarial  tithes,  are 
paid  to  the  vicar  through  the  whole  parish,  except  where  the  lands  are  under  a 
modus ; "  and  then,  in  a  subsequent  part,  it  states  the  modus  as  follows : — "  Lady- 
day  " :  "  Sir  Robert  Clifton  pays  for  Great  Hodsock,  98.  4d." 

The  next  terrier,  namely,  that  of  1748,  is  exactly  in  the  same  terms;  the  terrier 
of  1759  is  also  similar.  That  of  1764,  which  is  the  next  in  order  of  time,  varies  the 
phrase  a  little ;  it  states,  "pigs,  ducks,  &c.,  and  other  vicarial  tithes,  are  paid  through- 
out the  whole  parish  to  the  vicar,  except  where  the  lands  are  under  a  modus  ;  "  and 
afterwards  it  states  the  same  payment,  which  it  previously  called  a  modus,  only  in 
this  way  :  "  Lady-day  compositions  :  "  "  for  Great  Hodsock,  9s.  4d."  There  is  a  terrier 
in  1781,  another  in  1786,  and  another  (the  last)  in  1809.  They  all  state  that  the 
vicarial  tithes  are  payable  to  the  vicar,  except  where  they  are  subject  to  a  modus, 
using  that  word,  but  when  they  specify  the  premises,  and  mention  the  sum,  they  use 
the  word  "composition."  But,  from  the  first  to  the  last,  there  is  no  change  either 
in  the  name  of  the  premises,  or  in  the  amount  of  the  sum  represented  to  be  paid 
for  them. 

It  cannot,  therefore,  be  disputed  that  these  terriers,  many  of  which  are  signed  by 
the  vicar,  and  all  by  some  officiating  minister,  together  with  the  churchwardens  and 
many  inhabitants  of  the  parish,  are  very  strong  evidence  against  the  present  plaintiff, 
of  the  actual  payment  of  this  modus,  through  the  whole  of  the  last  century. 

The  next  head  of  evidence  is  certain  receipts,  all  of  them  signed  either  by  a  vicar  or 
an  officiating  minister,  except  a  few  which  are  signed  by  the  wife  of  the  vicar  Pritchard. 
The  receipts  are  thirty-two  in  number,  the  first  is  dated  1742.  The  defendants  have 
not  had  the  good  fortune  to  obtain  them  in  regular  succession,  but  [165]  they  are 
carried  down  to  1812.  In  these  receipts  the  payments  are  sometimes  called  moduses 
and  sometimes  compositions,  but  Great  Hodsock,  and  the  sum  of  9s.  4d.  as  payable 
for  it,  is  always  mentioned. 

These  two  classes  of  evidence  prove  the  payment  of  this  modus  in  the  most  satis- 
factory manner,  from  the  commencement  of  the  last  century  down  to  the  incumbency 
of  the  plaintiff,  and  are  as  satisfactory  on  that  point  as  any  parol  testimony  could 
possibly  be.     This  is  the  whole  of  the  defendants  case. 

Upon  the  fact  of  the  render  of  tithes  in  kind,  the  plaintiff  has  given  no  evidence 
whatever,  but  has  contented  himself  with  producing  some  vicar's  books,  by  which  it 
appears  that  cerUtin  suras  were  received  for  the  vicar's  use  by  the  collectors.  But  it 
is  remarkable  that  there  is  no  collection  whatever  under  the  general  title,  either  of 
the  township  of  Hodsock,  which  is  a  more  extensive  district,  or  of  Great  Hodsock. 
But,  if  any  thing  was  collected  from  the  inhabitants  of  these  districts,  it  is  placed 
under  the  different  heads ;  accordingly,  sums  of  3s.  6d.  are  credited  to  the  defendants 
Wright  and  Coupe,  but  they  are  placed  under  the  head  of  Oldcombes,  which  is  a 
separate  division  of  the  parish.     As  to  these  payments,  the  defendants  say  they  were 
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made  in  the  name  of  Easter  Offerings,  and  bore  no  proportion  whatever  to  the  value 
of  the  small  tithes  covered  by  the  modus. 

It  is  impossible,  therefore,  to  doubt  upon  this  state  of  the  evidence,  that  a  sufficient 
case  of  actual  payment  of  this  sum  of  9s.  4d.,  and  of  the  non-reuder  of  tithes  in  kind, 
has  been  produced  in  support  of  their  plea :  all  the  witnesses  to  whom  the  question 
was  put,  say  that  no  tithes  in  kind  were  ever  received,  and  no  witness  contradicts 
this. 

In  truth,  this  objection  to  the  modus  was  in  the  argument  but  little  urged,  and 
still  less  relied  on ;  the  main  [166]  point  made  on  this  part  of  the  cause  rested  on  the 
inaccuracy  in  the  local  description  of  the  lands  covered. 

It  is  said  that,  when  a  farm  modus,  or  an  estate  modus,  or  a  district  modus  is  pleaded, 
the  defendant  must  shew  accurately  the  boundaries  of  the  lands,  and  if  he  does  not, 
his  plea  must  fail,  because  the  clergyman  is  entitled  to  know  on  what  lands  his  demand 
is  charged.  To  a  certain  extent  this  is  undoubtedly  true.  In  order  to  ascertain  what 
effect  this  rule  should  have  in  the  present  instance,  I  must  state  the  view  I  take  of 
the  facts. 

In  the  first  place,  the  defendants  interested  in  this  question  agree  in  their  several 
answers,  in  giving,  with  entire  distinctness,  the  same  limits  and  boundaries  to  Great 
Hodsock.  Three  witnesses  only  seem  to  be  examined  as  to  these  boundaries.  I  cannot 
be  certain  that  in  what  I  am  about  to  say  I  am  quite  accurate,  because  I  profess  to  be 
unable  distinctly  to  follow  these  witnesses  where  they  state  the  boundaries.  They 
describe  the  boundaries  by  reference  to  hedges,  to  bushes,  to  banks,  and  to  the  posses- 
sions of  particular  persons,  which  are  not  laid  down  in  the  maps,  and  of  which  nothing 
in  the  evidence  gives  me  a  full  and  clear  conception.  I  will  state,  however,  the  result 
to  which  I  have  come  on  this  subject.  The  three  witnesses  are  Hickson,  Forster,  and 
Nettleship.  •  It  appears  to  me  to  be  the  fair  result  of  Forster's  evidence,  that  a  place 
called  the  Duck-pools  is  not  within  the  limits  of  Great  Hodsock,  though  the  defen- 
dants represent  it  to  be  within  that  district ;  and  the  result  of  Nettleship's  testimony 
is  that  he  doubts  whether  two  closes  at  the  north  east  corner  of  the  district,  marked 
in  the  map  199  and  200,  ought  to  be  laid  down  as  within  the  district;  they  are  so 
laid  down  by  the  defendants.  It  does  not  appear,  distinctly,  of  how  many  acres  these 
particular  parcels  consist,  but  it  seems  to  me  sufficiently  manifest  that  they  bear  a 
very  small  proportion  to  the  whole  district;  which  [167]  is  composed  of  2250  acres. 
I  am  also  quite  satisfied  that  the  whole  of  Wood's  farm,  the  whole  of  Mrs.  Chambers' 
occupation,  and  that  part  of  Horncastle's  farm,  laid  down  in  the  map  as  being  within 
Great  Hodsock,  are  so  in  fact.  The  doubts  therefore  which  may  be  raised  respecting 
the  boundaries  of  this  district,  do  not  directly  affect  any  land  occupied  by  any  of  the 
defendants  in  this  cause.  Forster's  evidence  as  to  the  Duck-pools,  and  Nettleship's 
doubt  as  to  the  two  closes  at  the  north-east  corner,  199  and  200,  are,  as  to  any  real 
interests  of  any  of  the  parties  in  this  cause,  totally  indifferent,  and  so  as  to  the  real 
merits  of  the  case,  except  so  far  as  the  objection  might  serve  to  set  aside  the  modus 
altogether.  The  2250  acres,  clearly  described  by  all  the  witnesses  to  be  comprised 
within  Great  Hodsock,  will  be  an  ample  security  for  the  9s.  4d.  to  which  the  vicar  is 
entitled,  and  the  inaccuracy  in  the  description,  even  if  there  be  any  inaccuracy,  would 
not  injure  any  person. 

The  question  which  I  have  to  put  to  myself  is,  whether  the  rule  that  has  been 
referred  to  is  so  unbending  that,  when  all  the  defendants  on  their  oaths  give  a  distinct 
and  intelligible  account  of  the  boundaries,  and  represent  particular  boundaries  to  be 
the  true  boundaries  of  the  district,  and  a  small  part  (the  tithes  of  which  are  not  now 
in  question)  is  withdrawn  by  one  witness,  and  a  doubt  is  expressed  respecting  another 
part  (together  being  of  small  amount  and  also  not  implicated  in  the  present  question), 
this  discrepancy  is  sufficient  to  destroy  the  modus  which  extends  over  so  great  a  tract 
of  land.  I  have  no  right  to  give  entire  credit  to  Forster's  opinion,  and  to  adopt  it  as 
conclusive.  I  have  as  little  right  to  decide  Nettleship's  doubts  in  the  negative,  and 
to  consider  them  as  conclusive.  If  the  law  were,  that  the  slightest  mistake  in  the 
description  of  the  boundaries  of  a  district  was  fatal  to  the  modus,  I  should  be  bound, 
upon  the  [168]  state  of  the  evidence  in  this  cause,  as  it  appears  to  me,  to  have  the 
opinion  of  a  jury,  as  to  the  accuracy  of  the  maps  and  the  descriptions  in  the  answers. 
The  evidence,  taken  altogether,  comes  near  enough  to  the  description  given  to  entitle 
the  defendants  to  have  the  matter  ascertained  in  that  mode  of  trial  which  is  best 
calculated  for  the   purpose.     It   has  been   contended   that  the   ancient  documents 
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negative  this  modus.  They  do  not  negative  it,  except  by  not  mentioning  it  when 
they  speak  of  small  tithes.  It  is  every  day's  experience,  that  the  non-mention  in  these 
ancient  instruments  of  a  modus,  is  not  decisive  against  its  existence ;  it  is  always  a 
question  upon  the  whole  circumstances  of  the  case.  Several  cases  have  been  cited  to 
support  the  objection  founded  on  the  supposed  inaccuracy  in  the  statement  of  the 
boundaries.  They  appear  to  be,  in  general,  cases  in  which  no  description  at  all  was 
given  by  the  defendants.  The  language  of  the  Court  is  that  such  a  description  must 
bo  given  as  would  enable  the  Sheritt"  to  deliver  possession.  In  this  case  such  a  descrip- 
tion- is  given.  The  objection  is  of  another  kind  :  it  is  that,  in  describing  a  very  large 
district,  some  witnesses  do  not  exactly  concur  in  that  description ;  all  the  witnesses 
agreeing  that  the  farms  in  question  are  within  that  district.  It  appears  to  me  that 
the  evidence  was  more  accurate  than  was  to  be  expected,  and  that  I  have  no  right,  on 
that  principle,  to  overrule  this  modus.  It  is,  of  course,  that  the  plaintiff,  if  he  chooses 
it,  should  have  an  issue  upon  the  modus;  in  which  issue,  the  jury  will  have  to  try, 
not  only  the  fact  of  payment,  but  the  question  regarding  the  boundaries ;  and  then, 
the  weight  due  to  Forster's  opinion,  and  Nettleship's  doubts,  can  be  fixed  and  ascertained, 
and  the  boundaries  accurately  determined. 

I  shall  now  proceed  to  mention  three  other  moduses.  One  of  10s.,  for  some  land 
called  Hodsock  Mill  Close,  another  of  2s.  8d.  for  an  ancient  farm,  called  Butler's  Carr, 
[169]  and  the  other  of  7s.  6d.  for  an  ancient  farm,  called  Wilson's  Close.  The  defen- 
dants admit  the  occupation  of  these  lands,  and  rely  on  these  several  moduses  as  a 
discharge  and  satisfaction  for  all  vicarial  tithes.  These  moduses  are  taken  from  the 
terriers  and  receipts ;  but  as  the  defendants  are  totally  unable  to  set  out  the  several 
lands  covered  by  them  by  metes  and  bounds,  and,  on  the  contrary,  state  that  they 
have  been  confounded  and  laid  together,  it  is  of  course  that  the  plaintiff  should  have 
a  decree  against  the  defendants,  in  respect  of  the  lands  in  their  occupation,  not  covered 
by  the  modus  of  9s.  4d.  for  Great  Hodsock. 

The  next  and  only  remaining  question  regards  the  defendant  WagstaflF.  He 
occupies  a  farm  of  about  133  acres  in  the  township  of  Barnby  Moor,  which  is  within 
this  parish.  It  being  reasonably  clear  that  the  vicar  is  entitled  to  all  small  tithes, 
including  lambs  and  wool  in  the  township  or  hamlet  of  Blyth,  and  to  all  small  tithes, 
excluding  lambs  and  wool,  of  the  rest  of  the  parish,  except,  to  use  the  language  of 
the  terriers,  where  they  are  covered  by  moduses,  the  vicar  has  by  his  bill  demanded 
all  small  tithes,  with  the  exception  of  lambs  and  wool.  The  133  acres  held  by 
WagstafF  are  averred  to  be  part  of  an  ancient  farm  called  Bilby.  The  rest  of  it  is 
occupied  by  two  persons  not  parties.  He  ave«"s  that  Bilby  is  an  ancient  farm,  that 
a  modus  of  4s.  has  always  been  paid  to  the  vicar  for  it.  He  describes  the  farm  in 
the  schedule  to  his  answer,  annexes  to  his  answer  a  map  of  it,  and  his  plea  is  that 
this  modus  covers  all  small  tithes,  except  corn  and  grain  payable  at  Lady-day.  There 
is  probably  some  mistake  in  the  expression  of  the  plea,  though  not  a  material  one. 
The  vicarial  tithes  are  the  small  tithes,  excepting  wool  and  lambs,  and,  jvs  I  under- 
stand the  bill,  no  more  is  demanded  of  Wagstaft'.  The  terms  of  his  plea  cover  more 
than  is  demanded  of  him.  I  apprehend  that  [170]  this  will  form  no  objection 
to  the  plea,  if  the  evidence  support  it  to  the  extent  of  the  demand  made  on  him. 
The  evidence  in  support  of  the  modus  consists,  as  usual,  of  testimony  respecting  the 
boundaries  of  the  lands  the  modus  is  averred  to  cover,  and  of  the  fact  of  payment. 
The  last  of  these,  viz.  the  fact  of  payment,  is  proved  either  by  witnesses  incompetent 
in  consequence  of  interest  in  the  question,  or  in  the  same  manner  as  the  modus  of 
9s.  4d.  for  Great  Hodsock,  that  is,  by  the  terriers  and  receipts.  The  terriers  in 
support  of  the  Bilby  modus  are  quite  as  strong  as  respecting  the  Great  Plodsock 
modus;  from  the  first  to  the  last,  that  is,  from  1714  down  to  1809,  they  expressly 
mention  the  Bilby  modus,  and  wherever  the  amount  is  stated  (which  it  is  in  all  but 
one),  it  is  put  at  4s.  The  receipts  respecting  this  farm  have  not  been  preserved  with 
the  same  care  as  those  which  relate  to  Great  Hodsock,  the  modus  for  which  was  paid 
by  Mr.  Mellish,  a  gentleman  of  education,  and  owner  of  the  estate.  Two  receipts 
only  are  produced,  one  signed  by  Josiah  Mills,  who  is  in  the  admissions  stated  to  be 
tithe-bailiff  to  the  vicar.  This  was  given  in  1809.  The  other  was  signed  by  Joshua 
Robinson,  stated  also  in  the  admissions,  and  proved  to  be  tithe-bailiff  to  the  vicar. 
They  are  in  these  words :  — 

"Received  April  7th,  1809,  of  Mr.  Allison,  the  sum  of  four  shillings  for  modus 
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tythe,  one  shilliug  and  twopence  for  sacramental  dues,  due  Lady-day,  1808  ;  likewise 
four  shillings  for  modus  tythe,  one  shilling  and  twopence  for  sacramental  dues,  due 
Lady-day,  1809,  for  the  Rev.  Robert  Pritchard,  of  Blyth. 

"Joshua  Mills." 

'*  May  2nd,  1810. — Received  of  Joseph  Allison,  of  Bilby,  one  year's  modus,  due 
to  the  Reverend  Robert  Prit-[171]-chard,  at  Easter  last,  four  shillings,  also  one  shilling 
and  twopence  for  sacramental  offerings," 

"  5s.  2d  (Signed)         "  Joshua  Robinson." 

These  payments  were  made  by  Mr.  Allison,  who,  it  sufficiently  appears,  was  the 
father  and  predecessor  of  Mr.  Allison  now  in  possession  of  another  large  farm  in 
Bilby ;  and  therefore  it  is  not  unreasonable  to  presume  that,  in  pursuance  of  what 
appears  in  the  terriers  and  the  receipts  themselves,  they  were  made  for  Bilby.  The 
present  Mr.  Allison  and  his  father  were  the  occupiers  of  by  far  the  largest  farm  in  the 
district  of  Bilby. 

There  is  also  in  this  case  that  same  evidence  of  non-render  of  tithes  in  kind  which 
is  always  given  in  these  cases,  and  there  is  not  even  an  attempt  on  the  part  of  the 
vicar  to  prove  the  render  of  any  tithes  in  kind,  or  of  any  other  payment,  save  the 
alleged  modus.  The  fact  of  payment  is  confirmed  by  the  receipt  books  produced  on 
the  part  of  the  plaintiff  in  evidence,  and  proved  to  have  been  kept  by  Robinson,  the 
vicar's  tithe  collector.  In  these  books,  under  the  head  of  Barnby  Moor,  in  which 
township  Bilby  is  situated,  credit  is  given  by  Mr.  Joseph  Allison  for  the  precise  sum 
of  5s.  2d.,  which,  by  the  receipts,  appears  to  be  composed  of  4s.  for  the  modus,  and 
Is.  2d.  for  sacramental  offerings.     So  much  for  the  actual  payment. 

The  other  point  is  the  boundaries.  They  are  stated  by  the  defendant  Wagstaff 
ni  his  answer  in  the  same  manner  as  in  the  case  of  Great  Hodsock,  that  is,  by  a 
description  and  by  a  map.  They  are  quite  sufficiently  distinct,  and  are  proved  by 
a  greater  number  of  witnesses,  and  without  being  exposed  to  the  same  objections  as 
Great  Hodsock.  The  names  of  the  witnesses  are  Hickson,  Forster,  Horncastle  (that 
defendant  has  no  interest  in  this  question),  Ostler,  Eddison,  and  Gabbstas.  Some  of 
the  same  persons  also  prove  the  accuracy  of  the  map. 

[172]  These  points  make  out  the  defence,  or,  in  other  words,  establish  the  modus 
for  Bilby,  in  the  township  of  Barnby  Moor. 

My  opinion  therefore  is,  that  the  plaintiff  has  failed  in  proving  his  right  to  the 
great  tithes  of  the  lands,  amounting  to  77  acres,  in  the  possession  of  Wood,  and  called 
by  him  Hodsock  Mill  Close ;  that  he  has  also  failed  in  proving  his  right  to  the  great 
tithes  of  any  lands  called  Butler's  Carr :  that  the  defendants  have  sufficiently  established 
the  modus  of  9s.  4d.  for  Great  Hodsock,  and  the  modus  of  4s.  for  Bilby,  to  prevent 
any  decree  passing  against  them  for  the  tithes  in  kind  of  those  districts,  until  the 
vicar  shall  have  established  his  title  to  the  tithes  by  the  verdict  of  a  jury ;  that  the 
vicar  is  entitled  to  a  decree  for  the  small  tithes  of  the  farms  of  Mrs.  Chambers  and 
Horncastle,  which  are  in  the  township  of  Hodsock,  without  being  in  the  district  of 
Great  Hodsock,  that  is,  for  the  closes  called  in  the  map  Hodsock  Mill  Close,  Butler's 
Carr,  and  Wilson's  Close,  which,  by  the  acts  of  the  defendants,  or  their  predecessors, 
have  been  laid  together  and  confounded. 

The  plaintiff  will  consider  whether  he  will  request  an  issue  on  the  two  moduses 
for  Great  Hodsock  and  Bilby.     If  he  declines  it,  his  bill  must  be  dismissed  with  costs. 

The  bill,  at  all  events,  must  be  dismissed  as  to  the  whole  claim  for  great  tithes. 
The  defendants  Chambers  and  Horncastle  must  account  for  all  small  tithes  of  the 
lands  before  stated,  except  lambs  and  wool,  with  costs. 

[173]  RuDD  V.  Champion  and  Others.  May  11,  12, 1830;  Jan.  12,  1831.— Where 
defendants  who  had  pleaded  certain  farm  moduses,  in  lieu  of  the  tithes  of  their 
respective  farms,  proved,  by  a  series  of  terriers  and  vicar's  receipts,  the  payment 
and  acceptance,  for  about  a  century  back,  of  the  several  sums  alleged  by  them 
to  be  moduses,  in  satisfaction  of  the  tithes  of  lands,  called  in  the  terriers  and 
receipts  by  the  same  names  as  the  farms  of  the  defendants  ;  and  also  proved 
that  tithes  in  kind  had  never  been  paid  or  demanded  for  such  lands ;  yet,  the 
defendants  not  having  by  their  answers,  nor  by  evidence,  distinctly  described 
and  established  the  boundaries  of  their  respective  farms  :  Held,  that  the  defence 
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of  modus  could  not  be  supported.  But,  in  decreeing  an  account  of  the  tithes, 
the  Court  expressly  directed  that  the  decree  should  be  without  prejudice  to  the 
defendants'  making  use  of  the  same  defence  at  a  future  time,  in  case,  on  further 
inquiry,  they  should  be  able  to  distinguish  the  actual  boundaries  of  their  farms. 

Vicar's  bill  by  the  same  plaintiff  as  in  the  last  case  against  several  occupiers  for 
an  account  of  tithes,  and  for  satisfaction. 

The  defendants  pleaded  farm  moduses,  in  lieu  of  the  tithes  of  their  several  farms 
and  lands.  They  also  pleaded  two  several  parochial  moduses,  one  of  l^d.  for  a  milch 
cow,  and  the  other  of  id.  for  every  barren  cow,  in  lieu  of  the  tithe  of  the  milk  and 
agistment  of  every  such  cow.  They  likewise  pleaded  a  modus  of  2d.,  for  every  ancient 
garden  not  forming  part  of  an  ancient  farm,  in  lieu  of  the  tithes  of  every  such  garden. 

Evidence  was  entered  into  on  both  sides  :  it  will  be  found  at  length  in  the  judg- 
ment. 

Mr.  Jervis  and  Mr.  Boteler,  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  Spence,  for  the  defendants. 

For  the  plaintiff  it  was  argued,  that  admitting,  as  the  plaintiff  did,  that  formerly 
there  was  169  acres  of  lands  within  the  parish  covered  by  a  modus,  yet  the  defendants 
did  not,  by  any  evidence,  make  out  their  farms  to  be  parts  of  those  lands  ;  but,  on 
the  contrary,  their  lands  contained  altogether  upwards  of  270  acres,  which  shewed 
an  attempt,  on  the  part  of  the  defendants,  to  extend  the  quantity  of  the  lands.  That, 
as  to  the  parochial  moduses,  the  modus  of  Id.  for  a  barren  cow  was  clearly  bad. 

For  the  defendants  it  was  contended,  that  the  evidence  shewed  the  antiquity  and 
the  identity  of  their  farms.  That  a  long  series  of  terriers  and  receipts,  signed  by  the 
[174]  vicar  and  his  agent,  shewed  an  admission  on  the  part  of  the  vicar  of  the  exist- 
ence of  the  moduses.  That  there  was  evidence  of  the  payment  of  the  moduses  from 
1796,  and  no  evidence  of  payment  of  tithes  in  kind,  nor  of  any  claim  to  tithes  in  kind. 
That  the  plaintiff  admitting  that  some  of  the  lands  were  lands  protected  by  the 
moduses,  the  Court  would  direct  some  means  to  be  taken  for  distinguishing  the  lands 
actually  covered  by  the  modus.  The  following  cases  were  cited  for  the  defendants  : — 
Kent  V.  IVebb  (I  Wood,  79 ;  1  E.  &  Y.  454),  Taylor  v.  IFalker  (Bunb.  267  ;  2  E.  &  Y. 
22),  AnonynmLS,  1  Ventr.  (page  32;  1  E.  &  Y.  480),  Bailey  v.  Sewell  {\  Russ.  239), 
Ord  V.  Clarke  (3  Anstr.  638 ;  2  E.  &  Y.  424),  Brock  v.  Richardsm  (1  T.  R.  427  ;  2  E. 
&  Y.  353),  and  Gregm-y  v.  Hill  (Cro.  Eliz.  531). 

For  the  plaintiff,  in  reply,  it  was  insisted  that  if  the  defendants  were  themselves 
unaVjle  to  distinguish  the  lands,  they  stood  in  the  situation  of  persons  who  had  wilfully 
removed  boundaiy  stones,  and  must  take  the  consequences.  That  in  Kent  v.  fVebb, 
the  cause  appeared  to  have  been  made  by  consent,  and  the  case  had  frequently  been 
questioned.  That  the  course  taken  in  Bailey  v.  Sewell  was  according  to  every  day's 
practice.  That  IVood  v.  IVray  (3  Anstr.  838 ;  2  E.  &  Y.  436)  directly  applied  to  the 
present  case.  That  the  lands  were  not  stated  by  the  defendants  with  such  precision, 
as  would  enable  the  Sheriff  to  deliver  possession  of  them.  The  following  cases  were 
also  cited  on  the  part  of  the  plaintiff,  viz.  : — Gillibrand  v.  Scotsmi  (4)Price,  267  ;  1  Wils. 
Exch.  113;  Dan.  27 ;  3  E.  &  Y.  839),  Markham  v.  Smythe  (11  Price,  126  ;  3  E.  &  Y. 
1071),  and  Gardner  v.  Lyddm  (3  Y.  &  J.  389). 

[175]  Alexander,  L.  C.  B.  This  is  a  bill  brought  by  the  vicar  of  the  parish  of 
Blythe,  a  very  extensive  parish,  consisting  of  many  townships,  and,  among  others,  the 
township  of  Blythe  (the  same  name  as  the  parish),  and  of  the  township  of  Hodsock. 

The  defendant.  Champion,  occupies  lands  in  the  township  of  Blythe,  and  also  in 
the  township  of  Hodsock.  The  defendant  Henry  Walker  was  introduced  into  the 
suit  by  amendment,  and  occupies  some  lands  consisting  of  certain  tofts  or  crofts  in 
the  township  of  Blythe. 

The  plaintiff  appears  to  be  entitled  to  all  tithes,  both  great  and  small,  of  cerUiin 
lands  specified  in  the  pleadings,  within  the  township  of  Blythe,  and  to  all  small  tithes 
within  the  rest  of  the  township.  The  controversy  in  the  cause  respects  certain 
moduses  set  up  by  the  defendants  in  answer  to  part  of  the  plaintiff's  claim.  It  seems 
to  me,  that  the  fair  result  of  the  pleadings  is,  that  the  title  of  the  plaintiff  to  the  tithes 
in  question  is  admitted,  except  so  far  as  it  is  controverted  by  the  assertion  of  the 
moduses  stated  ;  these  moduses  are  as  follow  : — 6s.  for  certain  lands  called  the  abbey 
lands  ;  7s.  6d.  for  certain  lands  called  the  Holme  ground  ;  53.  for  certain  tofts  called 
Cliftous ;  21.  for  certain  lands  called  Spittle ;  one  half  of  which  payment  (viz.  11.)  is 
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averred  to  be  due  at  Lady-day,  and  the  other  half  (viz.  11.)  to  be  due  at 
Michaelmas. 

These  moduses  are  pleaded  in  satisfaction  of  all  tithes  payable  to  the  vicar,  arising 
upon  the  lands  they  are  averred  to  cover ;  therefore,  it  is  not  necessary  to  state  accu- 
rately what  these  tithes  are,  until  the  questions  respecting  them  shall  be  disposed  of. 
These  moduses  are  in  the  nature  of  farm  or  district  moduses,  and  consequently  the 
occupiers  have  thrown  upon  them  the  usual  burden  of  evidence,  that  is,  to  shew  with 
reasonable  precision  the  description  and  boundaries  of  the  lands  said  to  be  covered, 
and  the  fact,  that  for  these  lands  the  respective  sums  have  been  severally  paid,  so  as 
to  establish  the  prescription  on  which  they  rely. 

[176]  There  has  been  very  lately  decided  in  this  Court  a  cause,  under  the  name 
of  Budd  V.  ^Fright,  which  was  argued  at  great  length,  and  occupied  much  time,  in 
which  the  plaintiff  was  the  same  as  in  this  case ;  the  nature  of  the  questions,  and  the 
evidence,  bear  a  strong  analogy  to  the  present  case ;  and  if  it  were  certain  that  what 
passed  upon  that  occasion  were  distinctly  in  the  recollection  of  the  gentlemen  to 
whom  I  am  addressing  myself,  it  might  very  much  shorten  the  present  discussion ; 
but  as  I  am  not  quite  certain  that  it  is  remembered,  I  think  it  necessary  shortly  to 
advert  to  the  leading  features  of  the  present  cause.  The  proof  that  moduses  have  been 
paid  for  certain  lands,  of  the  names  which  the  lands  in  the  possession  of  the  defendants 
in  the  present  cause  bear,  is  exactly  of  the  same  character  and  description  as  was  given 
in  the  former  case,  namely,  terriers  and  receipts  of  the  former  vicar,  or  their  agents. 

The  plaintiff  became  incumbent  in  the  year  1813 ;  up  to  that  time  it  is  to  be 
inferred,  that  these  payments  were  received  without  question.  The  plaintiff  appears, 
at  the  time  of  commencing  his  incumbency,  to  have  resolved  to  ascertain  what  his 
legal  rights  were,  and  seems,  as  far  as  I  am  able  to  ascertain,  to  have  declined  accept- 
ing these  customary  payments.  All  the  evidence,  therefore,  of  the  render  of  these 
money  payments  stops  at  that  period,  but  it  does  not  appear  that  any  tithes  in  kind 
were  ever  rendered. 

The  terriers  are  the  same  that  were  produced  in  the  cause  of  Eudd  v.  Wright,  and 
afford  nearly  the  same  evidence  of  these  payments  as  they  did  of  the  payments  in 
that  cause.  The  terriers  begin  in  1714,  and  end  in  1809,  and  are  ten  in  number.  It 
will  be  recollected  that  the  farm  moduses  in  question  regard,  first,  the  abbey  lands  ; 
secondly,  the  Holme  ground ;  thirdly,  certain  tofts  purchased  by  Mr.  Mellish  of  Sir 
William  Clifton  ;  and  fourthly,  the  Spittle. 

[177]  The  first  of  the  terriers,  namely,  the  terrier  of  1714,  signed  by  the  vicar, 
churchwardens,  and  certain  parishioners,  has  passages  to  the  following  effect,  material 
to  the  present  question  : — "  Tithe  hay  paid  in  dry  cock  of  all  meadows  about  the  town, 
the  abbey  meadows  excepted."  It  then  proceeds  to  state,  that  a  modus  is  paid  for 
various  premises,  some  of  which  are  not  now  in  question  but  among  them  are  enumerated 
"the  Spittle,  the  abbey  meadows,  tofts  purchased  by  Mr.  Mellish  of  Sir  William 
Clifton,  and  the  Holme."  There  is  no  mention  of  the  sum  paid,  nor  of  any  other 
circumstance  respecting  the  moduses. 

The  second  terrier,  which  is  of  the  year  1726,  mentions  that  there  is  due  to  the 
vicar,  "Easter  dues,  surplice  fees,  wool  and  lambs,  in  the  town  of  Blythe,  tithe  hay 
out  of  meadows  there,  and  tithe  of  tofts,  with  all  minute  tithes  throughout  the 
parish."  It  then  proceeds  to  state,  that  Sir  Eobert  Clifton  pays  a  modus  for  the 
Spittle,  Holme,  and  various  other  premises  not  now  in  question.  It  may  be  observed 
that  this  terrier,  in  mentioning  the  tithe  hay  of  the  meadows  in  the  town  of  Blythe, 
does  not,  as  the  former  terrier  did,  except  the  abbey  meadows ;  and  that,  like  the 
former  terrier,  it  mentions  no  specific  sum  as  payable  for  the  Spittle  and  Holme. 

The  third  terrier,  dated  1743,  states  that  the  vicar  is  entitled  to  "potatoes,  hemp, 
line,  rape,  hops,  and  all  other  vicarial  tithes  throughout  the  whole  parish,  except 
where  the  lands  are  under  a  modus ; "  and,  in  a  subsequent  part,  under  the  head 
"Lady-day,"  among  the  enumerations  are  the  following: — "Edward  Mellish,  Esq.,  for 
the  abbey  and  abbey  lands,  6s. ;  tofts,  bought  of  Sir  William  Clifton,  5s. ;  Holme 
ground,  7s.  6d. ;  Spittle,  and  its  appurtenances,  U. : "  then  follow  the  words  "  Michael- 
mas compositions,"  and  among  them,  "Edward  Mellish,  Esq.,  for  Spittle  and  its 
appurtenances,  11." 

The  next  terrier  is  of  1748.  It  states  that  "tithe  pigs,  [178]  ducks,  geese,  fruit, 
turnips,  potatoes,  hemp,  line,  rape,  hops,  and  all  other  vicarial  tithes,  are  paid 
throughout  the  whole  parish,  except  where  the  lands  are  under  a  modus."     It  after- 
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wards  states  in  these  words:  "The  raoduses  are  as  follow,  Lady-day;"  and  among 
other  articles  are  these:  "Edward  Mellish,  Esq.,  for  the  abbey  and  the  abbey  lands, 
6s. ;  tofts  bought  of  Sir  William  Clifton,  Ss. ;  Holme  ground,  fs.  6d.  ;  Spittle  and  its 
appurtenances,  11."  It  then  contains  an  entry  headed  "Michaelmas  compositions," 
and  under  this,  among  others,  there  is  "Edward  Mellish,  for  Spittle  and  its 
appurtenances,  11." 

The  next  terrier  is  dated  1759,  and  contains  the  same  statement  that  all  vicarial 
tithes  are  paid  throughout  the  parish,  except  where  the  lands  are  under  a  modus ; 
then  under  the  moduses  mentions  the  abbey  and  abbey  lands,  68. ;  tofts  bought  of 
Sir  William  Clifton,  5s. ;  the  Holme  ground,  7s.  6d. ;  Spittle  and  its  appurtenances,  U. ; 
and  under  Michaelmas,  calling  it  a  composition,  mentions  again  Spittle,  11.  It  cannot 
be  useful  to  state  the  remaining  terriers,  they  are  six.  One  of  1764,  one  of  1770,  one 
of  1777,  one  of  1781,  one  of  1786,  and  the  last  of  1809.  They  are  all  in  substance 
the  same  as  those  I  have  stated.  They  all  mention  that  the  vicarial  tithes  are  paid 
throughout  the  whole  parish,  except  where  the  lands  are  under  a  modus.  They  all 
mention,  among  the  mone^'  payments,  the  same  sums  which  I  have  already  repeatedly 
stated,  and  for  the  same  identical  premises,  by  the  same  descriptions ;  the  only  change 
appearing  in  these  terriers  is,  that  instead  of  being  called  "  Lady-day  moduses,"  as 
they  have  been  in  the  former  terriers,  they  are  called  "Lady-day  compositions;"  but, 
as  I  have  stated,  the  premises  and  payments  are  identically  the  same.  The  same 
payments  in  fact  are  established  by  another  species  of  evidence,  equally  authentic 
and  satisfactory,  namely,  a  number  of  receipts;  they  commence  in  1694,  before  the 
[179]  earliest  of  the  terriers,  and  are  continued  down  to  1802.  The  first  receipt  is 
for  the  sum  of  11.  4s.,  being  for  four  years'  compo-sition,  as  it  is  called,  for  the  abbey 
lands  by  the  executrix  of  Mr.  Samuel  Turner,  then  deceased,  late  vicar  of  Blythe, 
that  is,  6s.  for  each  year,  6s.  being  the  modus  pleaded.  The  next  is  in  April,  1695, 
by  William  Heron,  the  succeeding  vicar,  being  6s.  in  full  for  the  composition  of  the 
abbey  land,  and  5s.  for  the  composition  of  the  land  bought  of  Sir  William  Clifton, 
by  which  description  a  certain  farm  seems  to  have  been  known.  There  is  then 
a  long  interval  during  which  no  receipt  appears.  The  first  that  appears  is 
in  1745,  signed  by  Matthew  Tomlinson,  the  then  vicar;  this  is  a  receipt  for 
41.  in  full  for  two  years'  modus,  as  it  is  called,  for  the  Spittle  farm,  and  the 
receipt  contains  a  loose  description  of  the  farm.  It  will  be  remembered,  that  the 
modus  for  the  Spittle  is  21. ;  one  11.  payable  at  Lady-day,  and  the  other  at  Michaelmas  : 
there  is  also  a  receipt  for  7s.  6d.  for  a  year's  modus  for  the  Holme  lands,  said  to  be 
within  the  liberty  of  Hodsock,  and  also  a  receipt  for  6s.  for  a  year's  modus  for  the 
abbey  lands,  and  5s.  for  a  year's  composition,  as  it  is  called,  for  cottages  bought  of 
Sir  W.  Clifton.  The  next  receipt,  in  point  of  date,  is  in  the  year  1766,  and  is  to  the 
same  effect.  I  deem  it  unnecessary  to  proceed  further  in  minutely  mentioning  the 
detail  of  these  receipts,  and  think  it  sufficient  to  say,  that  I  have  examined  them  with 
all  the  care  and  attention  in  my  power ;  they  are  numerous,  though  not  in  a  continued 
series  ;  they  afford  no  evidence  against  the  fact  of  these  payments  being  made,  and 
very  satisfactory  evidence  that  they  were  made  for  lands  passing  by  the  names  stated 
in  the  answers.  It  is  necessary,  however,  to  observe  that  the  payments  are  sometimes 
called  moduses,  and  sometimes  compositions;  that  the  several  items  of  which  the 
gross  payments  were  made  are  sometimes  detailed,  and  contain  the  articles  now  in 
question  ;  and  sometimes  the  receipt  is  given  for  a  gross  [180]  sum,  amounting  either 
exactly  or  nearly  to  the  sum  total  at  which  the  articles,  when  detailed,  are  computed ; 
and  the  whole  affords  very  satisfactory  proof  that  the  sums  now  in  question  were  paid 
by  the  owners  or  occupiers,  and  received  by  the  vicars,  or  those  who  represented 
them,  in  satisfaction  of  the  tithes  arising  from  lands  known  by  the  names  now  men- 
tioned in  the  pleadings.  So  far,  therefore,  it  appears  to  me  that  the  defendants  have 
in  every  instance  performed  one  part  of  the  task  imposed  upon  them,  that  of  proving 
that  the  money-payments  have  been  paid  and  accepted  for  a  great  number  of  years  in 
satisfaction  of  the  tithes  of  lands  called  by  certain  names,  without  the  existence  of 
any  evidence  whatever  that  tithes  in  kind  were  ever  paid  for  such  lands.  There 
remains,  however,  another  question  equally  important  to  the  defendants'  case,  that  is, 
whether  the  defendants  have  shewn  with  sufficient  distinctness  the  identity  of  the 
lands.  Without  this  being  sufficiently  done,  it  is  an  acknowledged  principle  that 
such  a  defence  cannot  be  sustained. 

In  the  late  cause  of  Rudd  v.  IVright  1  had  occasion  to  state  my  opinion,  that  when 
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an  ancient  money-payment  covered  an  extensive  district  of  land,  it  ought  not,  in 
justice,  to  be  fatal  to  the  defence  of  such  a  modus,  that  some  doubt  might  be  enter- 
tained respecting  the  precise  boundaries  of  the  district,  provided  the  greater  part  of 
the  boundaries  were  tolerably  certain,  and  the  lands  in  question  in  the  cause  were 
clearly  within  those  boundaries.  Although  I  was,  and  am  still,  of  this  opinion,  it  is 
not  the  less  true  that  the  general  rule  requires  that  a  farm  or  district,  for  which  a 
modus  is  pleaded,  must  be  sufficiently  described. 

The  first  modus  in  the  present  case  to  which  I  shall  advert,  is  a  modus  of  6s.  for 
the  lands  called  the  abbey  lands. 

Now,  it  appears  to  me  that  there  is  no  description  whatever,  even  in  the  answer 
of  the  defendants,  of  the  lands  supposed  to  be  covered  by  this  payment ;  still  less 
is  there  any  evidence  describing  and  establishing  such  boundaries,  it  is  not  even 
attempted  ;  the  utmost  length  they  go  is,  [181]  that  certain  lands  in  the  occupation  of 
the  defendants,  or  one  of  them,  are  parcel  of  the  abbey  lands  :  it  is  distinctly  admitted, 
that  so  many  alterations  have  been  made  in  the  lapse  of  time,  without  due  attention 
to  preserve  the  memory  of  the  ancient  limits,  or  of  those  changes,  that  the  subject  is 
at  this  day,  to  a  great  extent,  entirely  inscrutable.  I  cannot,  therefore,  in  this  cause, 
sustain  the  defence  for  the  abbey  lands  founded  on  the  modus  of  6s.  I  think,  at  the 
same  time,  that,  in  decreeing  an  account  of  the  tithes  which  have  accrued  on  the 
lands  in  the  occupation  of  the  defendants,  called  the  abbey  lands,  I  should  take  care 
that  the  decree  does  not  prevent  the  defendants  availing  themselves  of  this  defence, 
in  case  a  further  or  more  laborious  inquiry  should  enable  them  to  comply  with  the 
conditions  required  of  defendants  relying  upon  a  defence  of  this  nature. 

The  next  modus,  to  which  I  shall  refer  is  for  the  land  called  the  Holme  ground, 
for  which  7s.  6d.  is  paid ;  and  it  appears  to  me,  that  the  case  of  the  Holme  ground, 
and  the  Spittle,  for  which  a  modus  of  21.  is  paid,  are  so  much  alike,  and  concur  in  so 
many  of  the  material  circumstances,  that  there  will  be  no  danger  of  inaccuracy  in 
treating  them  together.  I  have  already  stated  that  the  money  payments  made  for 
lands  bearing  these  names  is  proved  by  the  terriers  for  the  whole  of  the  last  century 
up  to  the  present  time;  by  a  great  number  of  receipts;  and  by  the  total  want  of 
evidence  of  any  render  of  the  tithes  in  kind  for  the  lands  so  described  and  named. 
The  identity  and  description  of  the  lands  are  proved  by  a  map  and  by  parol  testimony  ; 
the  map  is  not,  as  in  the  last  case  of  Rudd  v.  IVright,  annexed  to  the  answer  of  the 
defendants,  but  is  deposited  with  the  clerk  in  court  for  the  inspection  of  the  plaintiff. 
Several  witnesses  say  that  the  map  gives  an  accurate  representation  of  the  land  known 
by  the  names  in  question.  In  addition  to  this  evidence,  one  witness,  of  the  name  of 
John  Horncastle,  in  both  cases  of  the  [182]  Holme  ground  and  the  Spittle,  describes 
the  various  closes  of  which  the  farms  are  composed.  Other  witnesses,  of  the  names 
of  Hicksou,  Edward  Nettleship,  George  Foster,  and  Thomas  Nettleship,  give  the 
same  evidence,  some  more  and  some  less  fully.  I  am  of  opinion,  with  respect  to  the 
Holme  ground  and  the  Spittle,  that  the  description  and  the  identity  of  the  lands  are 
sufficiently  made  out  to  prevent  any  decree  passing  against  the  defendants,  unless  the 
plaintiff  should  succeed  against  them  upon  the  trial  of  issues  upon  these  moduses. 

There  is  another  farm  modus  pleaded,  namely,  5s.  for  certain  tofts  and  crofts 
called  Clifton's.  There  is  no  evidence  respecting  these  lands  to  support  this  plea, 
and  it  is,  I  conceive,  abandoned.     It  was  so,  I  think,  in  the  argument. 

Besides  these  farm  or  district  moduses,  two  parochial  moduses  are  set  up  by  the 
defendants.  The  first  is  three  halfpence  for  every  cow,  in  lieu  of  the  tithe  of  milk  ; 
the  other,  one  penny  for  the  agistment  of  every  barren  cow.  Both  of  these  are 
properly  pleaded.  It  was  admitted  in  the  argument  that  the  milk  modus  was  fully 
proved,  and  so,  I  think,  it  is.  It  was  contended  that  the  proof  was  defective  as  to 
the  modus  for  the  barren  cow.  I  can  discover  no  material  difference  between  them. 
The  same  witnesses  that  prove  the  one  prove  the  other,  and  in  the  same  way.  They 
are  proved  both  as  to  the  fact  of  payment  and  reputation.  The  parol  testimony  in 
support  of  either  is  not  so  extensive  as  upon  such  a  subject  it  usually  is.  But  it  is 
sufficient,  being  entirely  unopposed.  Its  deficiency  is  also  amply  supplied  by  the 
terriers.  Every  terrier,  from  the  year  1743,  being  nine  in  number,  all  duly  signed, 
mentions  specifically  these  moduses.  There  is  no  specific  mention  of  either  in  any  of 
the  receipts  which  have  been  made  evidence  in  the  cause,  but  there  are  frequently 
gross  sums,  the  items  composing  which  do  not  appear.  Upon  the  whole,  I  think 
these  parochial  moduses  are  sufficiently  established  ;  both  the  milk  modus  of  l|d.  for 
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a  cow,  [183]  which  I  understood  to  be  conceded  by  the  plaintiffs  counsel,  and  the 
modus  of  Id.  for  the  agistment  of  a  barren  cow. 

I  think  that  the  defendants  have  established  their  defence  for  the  Holme  ground, 
and  for  the  Spittle,  to  prevent  any  account  going  against  them  in  this  suit,  unless  the 
plaintiff  shall  establish  his  title  to  the  tithes  he  claims  in  those  lands. 

I  think  the  defendants  have  failed  as  to  the  abbey  lands  and  as  to  the  Clifton  tofts 
and  crofts. 

I  think  the  defendants  have  shewn  that  the  plaintiff  has  no  right  to  an  account  of 
tithe  milk,  nor  of  the  tithe  of  agistment  of  barren  cows. 

Minutes  of  Decree.  Refer  it  to  the  Master  to  take  an  account  of  the  tithes 
demanded  by  the  bill,  except  the  tithes  of  the  Holme  ground  and  the  Spittle,  and  the 
tithes  of  milk,  and  of  the  agistment  of  barren  cows ;  but  without  prejudice  to  the 
defendants  insisting,  in  another  suit,  on  the  same  modus  as  to  the  abbey  lands.  And 
it  being  stated  that  certain  sums  have  been  paid  by  the  defendant  Champion  to  the 
plaintiff  in  respect  of  tithes,  let  the  Master  inquire  what  has  been  repaid,  and  make  to 
the  said  defendant  such  allowance  in  respect  thereof  as  shall  appear  to  be  just ;  and 
let  the  plaintiff,  before  the  last  day  of  this  Hilary  Term,  elect  whether  he  will  try  the 
validity  of  the  modus  of  7s.  6d.  for  the  said  Holme  ground,  and  the  5s.  for  the  Spittle, 
or  either  of  them,  in  an  issue ;  and  if  he  shall  so  elect  to  try  both,  or  either,  let  the 
Master  settle  such  issue,  in  case  the  parties  differ  about  the  same ;  and  let  the  defen- 
dant in  this  Court  be  plaintiff  in  such  issue  or  issues,  and  the  plaintiff  in  this  Court 
the  defendant;  and  let  the  parties  proceed  to  try  the  same  at  the  next  Summer 
Assizes  for  the  coun-[184]-ty  of  York ;  and,  in  that  case,  reserve  the  account  of  the 
tithes  of  such  lands,  and  the  costs,  till  after  such  trial ;  but  if  the  plaintiff  shall  not 
signify  his  election  before  the  time  aforesaid,  let  his  bill  be  dismissed,  so  far  as  it 
seeks  any  account  of  the  tithes  in  kind  of  the  Holme  ground  and  the  Spittle,  with 
costs  to  be  taxed. 

Bill  dismissed  as  to  milk,  and  as  to  agistment  of  barren  cows,  with  costs  to  be 
taxed.  The  defendants  to  pay  to  the  plaintiff  the  costs  of  the  rest  of  the  cause  up  to 
the  present  time,  which  are  to  be  taxed  accordingly. 

Reserve  further  directions,  and  all  future  costs. 

The  Rev.  Robert  Gibson,  Clerk,  Plaintiff;  John  Peacock,  John  Gilloe 
(Deceased),  James  Marsding,  John  Dodson,  James  Park,  and  Edmund 
Jackson,  Defendants.  Nov.  3rd,  4th,  1830;  Jan.  12th,  1831.— Where  an 
endowment  gave  to  the  vicar  the  tithes  of  flax  and  hemp,  mills,  dairies,  calves, 
and  colts,  pigs,  and  kids,  geese,  hens,  *  eggs,  bees,  and  gardens,  and  other  small 
matters,  belonging  to  the  altarage  of  the  church  and  chapel ;  Held,  there  being 
no  usage  to  the  contrary,  that  these  words  would  carry  all  small  tithes. — Terriers, 
in  stating  the  rights  of  the  vicar,  contained  the  following  entry  : — "  Item,  small 
tithes,  as  hemp,  flax,  geese,  and  ducks  : "  Held,  that  they  afforded  strong  evidence 
that  the  endowment  carried  all  small  tithes,  and  that  the  true  construction  of 
the  terriers  was,  that  it  was  intended  by  them  to  state,  that  the  vicar  was  entitled 
to  small  tithes,  as,  for  example,  hemp,  flax,  geese,  and  ducks. — A  district  modus 
of  4s.  for  hay  and  agistment  was  pleaded  as  payable  by  the  owners  or  occupiers 
of  lands  within  that  district,  but  it  was  also  stated  by  the  answer,  and  proved 
by  the  evidence,  that  the  modus  had  uniformly  been  paid  by  the  owner  and 
occupiers  of  two  closes  within  the  district :  Held,  that  as  a  modus  must  be  paid 
and  payable  by  those  whom  it  protects,  this  circumstance  would  be  fatal  to  the 
modus,  unless  explained,  which  it  was  in  the  present  case,  by  the  fact  of  two 
closes  being  proved  to  have  been  allotted  to  particular  individuals  in  fee,  on 
condition  of  their  satisfying  the  modus. — Where  a  modus  was  pleaded  as  covering 
tithe  of  hay  and  agistment,  and  many  receipts  for  the  modus  were  produced,  in 
some  of  which  it  was  stated  to  be  paid  in  lieu  of  tithe  hay,  and  in  others,  in  lieu 
of  tithe  hay  and  joistige ;  and  there  was  parol  evidence  of  reputation,  that  the 
payment  covered  both  hay  and  agistment,  the  Court  would  not  decree  an  account 
of  the  tithe  of  agistment,  but  left  the  vicar  to  an  issue. 

Bill  by  the  vicar  of  Bolton-le-Sands,  in  the  county  of  Lancaster,  against  the  defen- 
dants Gilloe,  Peacock,  and  Marsding,  as  occupiers  of  lands  within  the  parish ;  and 
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against  the  defendants  Dodson,  Park,  and  Jackson,  as  lessees  of  the  rectory  of  Bolton- 
le-Sands.  By  his  bill  the  [185]  vicar  claimed  to  be  entitled  to  all  and  all  manner  of 
small  tithes  whatsoever,  and  particularly  the  broken  tithes  of  wool  and  lambs,  and 
the  tithes  in  kind  of  hemp,  flax,  turnips,  potatoes,  cabbages,  carrots,  clover,  clover 
seed,  tares,  and  agistment  of  barren  and  unprofitable  cattle. 

The  bill  stated  the  occupation  by  the  defendants  Gilloe  and  Peacock  of  lands  in 
the  township  of  Slyne  with  Hest,  and  by  the  defendant  Marsding  of  lands  in  the 
township  of  Bolton  (both  townships  within  the  parish  of  Bolton-le-Sands),  and  their 
perception  of  titheable  matters  of  the  description  claimed  by  the  plaintiff.  The  bill 
suggested  a  pretence,  on  the  part  of  the  occupiers,  that  none  of  the  tithes  claimed  by 
the  plaintiff  were  payable  to  him,  but  to  the  defendants  Dodson,  Park,  and  Jackson, 
as  lessees  of  the  impropriate  rectory  ;  and  that  the  lessees,  acting  in  concert  with  the 
occupiers,  accordingly  claimed  to  be  entitled  to  the  tithes ;  which  claim,  however,  the 
bill  charged  to  be  without  foundation  or  existence.  The  bill  prayed  an  account  of 
the  tithes  of  potatoes,  turnips,  cabbages,  vetches  cut  green,  and  other  matters, 
commonly  called  small  tithes,  from  the  1st  of  January,  1824.  And  also  an  account 
of  the  agistment,  since  the  same  period,  of  sheep  not  producing  lambs  or  wool,  and  of 
barren  and  unprofitable  cows,  calves,  horses,  oxen,  steers,  and  other  barren  and 
unprofitable  cattle,  and  satisfaction  for  the  same. 

The  defendants  Gilloe  and  Peacock,  by  their  joint  and  several  answer,  admitted 
the  plaintiff's  title  as  vicar,  and  that,  as  such  vicar,  he  was  entitled  to  all  and  all 
manner  of  small  tithes  whatsoever,  or  a  satisfaction  in  lieu  thereof,  save  as  thereinafter 
mentioned.  The  defendants  then  admitted  their  occupation  of  lands  in  the  said 
township  of  Slyne  with  Hest,  and  their  perception  of  several  of  the  titheable  articles, 
the  tithes  of  which  were  claimed  by  the  bill,  as  also  the  agistment  of  sheep  not  pro- 
ducing wool  or  lambs,  and  other  unprofitable  cattle.  The  answer  alleged  that  the 
town  of  Slyne,  within  the  said  township  of  Slyne  with  Hest,  was  a  vill,  town,  tithing, 
hamlet,  or  district,  dis-[186]-tinguished  by  well-known  boundaries.  That  the  tithes 
of  hay  and  agistment  in  and  throughout  the  said  town,  vill,  tithing,  hamlet,  or  district, 
belonged  to  the  impropriate  rector  of  the  said  parish  of  Bolton-le-Sands.  And  that 
there  was  payable,  and  of  right  ought  to  be  paid,  to  the  impropriate  rector  for  the  time 
being,  by  the  owners  and  occupiers  of  lands  within  the  said  vill,  town,  tithing,  hamlet, 
or  district,  at  Christmas  in  every  year,  or  as  soon  after  as  demanded,  4s.,  as  a  modus 
or  customary  payment  for  and  in  lieu  and  satisfaction  of  the  tithes  of  hay  and  agist- 
ment, in  and  throughout  the  said  town,  vill,  tithing,  hamlet,  or  district  of  Slyne. 
That  all  and  every  the  owners  and  occupiers  of  farms  and  lands  within  the  said  town, 
vill,  tithing,  hamlet,  or  district,  for  the  time  being,  were  liable  to  the  payment  of  the 
said  modus  or  customary  payment,  but  the  same  had,  for  many  years  past,  for  con- 
venience sake,  and  by  an  arrangement  in  that  respect,  been  paid  on  behalf  of  such 
owners  and  occupiers  by  the  owner  and  occupier,  owners  and  occupiers,  for  the  time 
being,  of  two  pieces  of  ground  called  Rayneback  Reane,  and  the  Overside  of  Dale 
Reane,  both  situate  within  the  said  town,  vill,  tithing,  hamlet,  or  district  of  Slyne. 
The  defendants  alleged  that  the  whole  of  their  lands  were  within  the  said  town,  vill, 
tithing,  hamlet,  or  district  of  Slyne,  except  about  one  acre  and  one  rood  of  the  defen- 
dant Gilloe's  farm,  but  on  which  no  tithes  had  arisen  or  been  produced.  The  answer 
stated  that  the  impropriate  rector  was  entitled  to  the  tithes  of  wool  and  lambs  within 
the  parish,  except  the  tithes  of  odd  fleeces  and  lambs,  under  ten  in  number,  to  which 
they  believed  the  vicar  to  be  entitled.  The  defendants  then  alleged  that  the  defen- 
dants, the  lessees,  claimed  to  be  entitled  to  receive  the  tithes  of  all  titheable  matters 
and  things  which  had  not  hitherto  been  usually  received  by  the  vicar  of  the  parish, 
and,  among  others,  the  tithes  of  turnips,  potatoes,  and  cabbages,  not  grown  in  gardens  ; 
and  the  lessees  had  at  different  times  given  notices  to  the  occupiers  of  such  their 
claim,  and  that,  [187]  if  they  paid  such  tithes  to  the  vicar,  they  would  be  summoned, 
by  the  lessees,  before  the  magistrates  for  the  recovery  thereof.  The  defendants  stated 
their  belief  that  the  tithes  of  turnips,  potatoes,  and  cabbages,  and  other  articles  of 
that  description,  not  grown  in  gardens,  had  not  hitherto  been  paid  within  the  said 
parish  to  any  person.  That,  during  the  period  of  his  incumbency,  the  defendants  had 
paid  to  the  plaintiff,  as  vicar,  or  satisfied  him  for  the  tithes  of  odd  fleeces  and  lambs, 
and  the  other  small  tithes  of  their  respective  farms  and  lands,  except  the  tithes  of 
potatoes,  turnips,  cabbages,  and  agistment,  but  which,  under  the  circumstances  aforesaid, 
they  had  not  paid  or  accounted  for. 
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The  answer  of  the  defendant  Marsding,  the  other  occupier,  was  to  a  similar  effect, 
except  that  he  did  not  set  up  any  district  modus  in  lieu  of  hay  and  agistment. 

The  defendants,  the  lessees,  by  their  answer,  disclaimed  all  right  and  interest  to 
and  in  the  tithes  claimed  by  the  plaintiff's  bill. 

The  defendant  Gilloe  died  some  time  after  putting  in  his  answer,  and  the  suit  was 
not  revived  against  his  representatives,  but  was  brought  to  a  hearing  against  the 
other  defendants. 

Evidence  was  entered  into  on  the  part  of  the  plaintiff,  and  of  the  defendants,  the 
occupiers. 

The  evidence,  on  the  part  of  the  plaintiff,  consisted  of  the  admissions  in  the  answer 
of  the  defendants.  The  endowment  of  the  vicarage,  dated  3rd  July,  1726,  by  Robert 
de  Woodhus,  Archdeacon  of  Richmond,  by  which,  after  appointing  a  vicar,  the  arch- 
deacon endowed  the  vicarage  in  the  following  terms : — "  We  will,  and  by  tenor  of 
these  presents  shall  exist,  and  do  give  to  him,  viz.  that  the  said  vicar  and  his  successors 
in  future  shall  have  for  their  habitation  the  toft  with  the  croft  in  the  town  of  Bolton, 
situate  near  the  church  there,  which  Simon  de  Reeve  holds  of  us  and  our  church 
aforesaid,  and  also  seven  acres  of  arable  land,  which  are  called  Gazeland,  and  one  acre 
and  a  half  of  [188]  meadow,  extending  themselves  from  the  headlands  of  the  same 
seven  acres  of  land  to  the  moor  there,  towards  the  west,  together  with  common  of 
pastures,  and  all  liberties  and  easements  to  the  said  toft  and  croft  appertaining  in 
anywise ;  and,  likewise,  they  shall  have  and  receive  all  the  mortmains  of  the  church 
aforesaid,  likewise  the  quadragesimal  tithes,  and  oblations  of  solemn  days,  marriages, 
purifications,  and  burials  of  all  persons  deceasing,  together  with  the  money  of  the 
blessed  Peter  (Peter  pence),  of  charity,  &c.,  and  likewise  the  tithes  of  flax,  and  hemp, 
mills,  dairies,  calves,  and  colts,  pigs,  and  kids,  geese,  hens,  eggs,  bees,  and  gardens, 
and  other  small  matters  belonging  to  the  altarage  of  the  church  and  chapel  aforesaid." 

The  Valor  Ecclesiasticus,  26  Hen.  8,  which  translated  was  to  the  following  effect : — 
"Diocese  of  Chester,  Archdeaconry  of  Richmond,  rural  Deanery  of  Kendal  in  the 
county  of  Westmoreland,  Bolton  vicarage  of  the  church,  Rosser  Otway,  incumbent. 
The  rectory  is  appropriated  to  the  Archdeaconry  of  Richmond. 

"  The  vicarage  aforesaid  is  valued  in  the  mansion,  with  the  glebe 

annexed  to  the  same,  by  year  .  .  .  .£100 
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In  the  whole 
Charges,  viz.  in  Synodals,  2s.,  Procurations,  4s.  8d. 

And  it  is  worth  clear    .  .  ... 

The  tenth  part  thereof 

[189]  An  extract  from  the  Parliamentary  Survey,  in  1650,  to  the  following 
effect: — "There  belongeth  to  the  said  parish  church  of  Boulton,  a  vicarage  house,  and 
seventeen  acres  of  glebe  land,  and  no  tithes  of  corn,  but  wool,  lambs,  pigs,  geese,  hay, 
hemp,  flax,  and  small  tithes,  throughout  the  whole  parish,  except  Over  Killett,  which 
are  worth  about  41.  per  annum,  and  that  the  whole  profits  of  the  said  vicarage  are 
worth  about  201.  per  annum  to  the  vicar,  besides  which  the  present  incumbent  hath 
an  augmentation  of  an  1001.  per  annum  forth  of  the  said  impropriate  rectory,  by  order 

of  Goldsmiths'  Hall,  upon  Sir Compton's  composition,  paid  by  Mr.  Chamber- 

laine,  agent  for  Sir  Henry  Compton." 

On  the  part  of  the  defendants,  the  occupiers,  were  given  in  evidence — A  terrier, 
dated  in  1691,  which  contained  the  following  entry  : — "  Item,  by  the  wool  and  lambs 
under  ten,  value  21.  12s.  Item,  small  tithes,  as  hemp,  flax,  geese,  and  ducks."  A 
terrier,  dated  1701,  which  contained  the  following  entry  : — "  Item,  there  belong  to  the 
vicar  all  small  tithes,  as  hemp,  flax,  geese,  ducks,  <fec."  A  terrier  of  1728,  in  which 
the  following  entry  was  found  : — "  The  tithe  of  corn  belongs  to  his  Lordship  the  Bishop 
of  Chester,  and  the  tithe  of  wool  and  lambs,  excepting  the  broken  tithe  of  wool  and 
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lamb,  i.e.  all  under  ten,  which  belongs  to  the  vicar,  the  whole  tithe  of  hemp  and  flax, 
the  Easter  reckonings,  mortuaries,  and  surplice  dues,  belong  to  the  vicar,  and  all 
calves,  both  whole  tithe  and  broken."  A  terrier,  of  1738,  which  contained  a  similar 
entry  with  the  last-mentioned  terrier,  but  which  also  contained :  "  Also  the  tithe  of 
pigs  and  poultry ;  there  is  also  paid  to  the  vicar,  out  of  the  rectory,  the  full  sum  of 
61.  13s.  4d.  yearly." 

In  support  of  the  modus,  the  defendants  gave  in  evidence  an  entry  in  the  court  rolls 
of  the  manor  of  Sly  ne  cum  Hest,  of  the  time  of  King  Charles  the  First,  made  on  the  pre- 
sentation of  the  homage,  which  entry  was  as  follows : — "  We  order  and  set  down,  that 
such  quarter  yearly  as  shall  [190]  pay  the  hay  rent  for  Slyne,  shall  have  the  profits  of 
the  common  Reanes,  in  the  town-fields,  with  the  pasture  of  the  pasture  lane,  and  that  no 
other  person  shall  either  sheer,  graze,  or  brackens,  on  pain  of  6s.  8d."  Another  entry 
in  the  court  rolls  of  the  same  manor,  and  of  about  the  same  date,  to  the  following 
effect : — "  By  the  consent  of  the  deputy  steward  of  this  manor,  and  of  John  Forton, 
one  of  the  tenants  of  this  manor,  we  do  order  that  John  Forton  shall  inclose  two 
parcels  of  common  ground,  called  Rayseback  Reane,  and  the  outside  of  Dale  Reane, 
lying  within  and'parcel  of  this  manor,  and  afterwards  that  he  and  his  heirs  shall  for  ever 
peaceably  hold  and  enjoy  the  same,  yearly,  and  every  year  for  ever  hereafter,  paying 
to  the  Grave  of  this  manor,  for  the  time  being,  the  yearly  rent  of  4s.,  which  we  also 
order  the  said  Grave  yearly  to  pay  over  to  the  proprietor  of  the  tithes  of  the  rectory 
of  Bolton,  or  his  farmer  or  farmers,  in  discharge  of  the  tithe  hay  due  for  the  town  of 
Slyne."  The  defendants  also  produced  thirteen  receipts  given  by  the  farmer  of  the 
lessee  of  the  rectory,  for  the  time  being,  to  the  grave  of  the  manor,  for  the  modus  of 
4s.,  the  first  of  such  receipts  was  in  the  following  terms  : — "  Received  the  27th  January, 
1775,  from  Edward  Clarkson,  the  Grave  of  the  manor  of  Slyne,  by  the  payment  of 
Richard  Peacock,  4s.,  being  the  ancient  modus  due  and  payable  in  discharge  of  tithe 
hay  and  joistige,  for  the  town  of  Slyne  and  for  the  year  1774.  I  say,  received  the 
same  by  me,  farmer  of  the  tithe  of  Slyne  with  Hest.  (Signed)  Thomas  Walker." 
The  annual  receipts  from  the  year  1775  to  1784  inclusive  (except  1782,  which  was 
not  produced)  were  in  the  same  terms,  except  that  the  word  "joistige"  did  not  appear 
in  them.  But  in  three  subsequent  receipts,  from  1789  to  1791,  both  inclusive,  the 
word  "  joistige  "  again  appeared. 

The  defendants  also  produced  a  receipt,  given  in  1776,  by  the  then  grave  of  the 
manor,  to  the  owner  of  the  two  [191]  closes,  for  the  yearly  rent  of  4s.,  which  receipt 
was  in  the  following  terms: — "Received  this  6th  day  of  May,  1776,  by  me  Edward 
Clarkson,  Grave  of  the  manor  of  Slyne  with  Hest,  from  Mr.  Richard  Peacock,  the 
present  owner  of  Rayesbank  Reane,  and  the  Outside  of  Dale  Reane,  four  shillings, 
being  the  modus  for  tithe  hay  of  the  town  of  Slyne,  payable  to  the  proprietor  of  the 
tithes  of  the  rectory  of  Bolton,  or  his  farmer  or  farmers,  for  the  year  1775,  which  I 
promise  to  pay  accordingly,  for  and  on  the  behalf  of  the  town  of  Slyne  aforesaid. 
(Signed)  Edmund  Clarkson." 

The  defendants  gave  parol  evidence  of  the  reputation,  that  the  4s.  covered  not 
only  hay,  but  agistment ;  and  that  tithe  of  agistment  had  never  been  collected,  nor, 
until  very  lately,  demanded. 

Mr.  Simpkinson  and  Mr.  Booth,  for  the  plaintiff.  The  defence,  in  this  case,  is 
not  that  the  lands  are  exempt  from  payment  of  the  tithe  demanded,  or  that  they  are 
protected  by  a  modus,  but  merely  that  the  plaintiffs  cannot  render  the  tithes,  because 
of  a  claim  by  the  lessees  of  the  rectory.  The  lessees  having  disclaimed  all  interest 
in  the  tithes,  there  is  an  end  of  that  defence.  It  is  quite  clear  that  either  rector  or 
vicar  must  be  entitled  to  the  tithes,  and  the  words  in  the  endowment,  "  and  other 
small  matters  to  the  altarage  belonging,"  after  the  enumeration  of  some  small  tithes, 
were  introduced  for  the  purpose  of  including  all  other  small  tithes  which  might  arise. 
If  there  be  no  usage  against  the  vicar,  which  there  is  not  in  this  case,  the  enumeration 
in  the  endowment  of  some  small  tithes  will  not  deprive  him  of  his  right  to  other 
small  tithes  not  specified  therein.  Manhy  v.  Curtis  (2  Price,  284 ;  3  E.  &  Y.  733), 
Kennicott  v.  JFatson  (2  Price,  250;  2  E.  &  Y.  690). 

Mr.  Jervis,  Mr.  Boteler,  and  Mr.  J.  Jervis,  for  the  de-[192]-fendant  Peacock. 
The  plaintiff's  right  to  small  tithes  is  limited  by  the  endowment,  and  the  usage  has 
been  inconsistent  even  with  that  endowment.  The  plaintiff  is  not  entitled  to  any 
tithes  not  mentioned  in  the  endowment,  there  being  no  usage  in  his  favour,  nor  any 
render  nor  even  demand  of  the  tithes  now  claimed.     With  respect  to  agistment,  the 
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modus  of  4s.  extends  both  to  hay  and  agistment.     As  to  the  other  articles,  the  defence 
is  not  that  the  defendants'  lands  are  exempt  from  the  payment  of  tithes  in  respect  of 
those  articles,  but  that  the  plaintiff  has  not  shewn  any  title  to  them.     There  is  no 
mention  in  the  endowment  of  hay,  and  the  endowment  is  not  of  all  other  small 
matters,  but  merely  other  small  matters  to  the  altarage  belonging.     The  statement 
in  the  Ecclesiastical  Survey  is  incorrect  in  stating  the  vicarage  to  be  endowed  with 
the  minute  and  privy  tithes,  the  plaintiff,  as  it  is  admitted,  not  being  entitled  to  the 
tithes  of  wool  and  lambs,  except  the  broken  tithes.     The  Parliamentary  Survey  is  also 
incorrect,  in  stating  the  profits  of  the  vicarage  to  consist  in  hay,  wool,  lambs,  and 
small  tithes.     No  reliance  can,  therefore,  be  placed  on  those  documents.     We  prove 
the  rector  to  be  entitled  to  the  tithe  of  hay,  and,  as  to  agistment,  there  has  been  no 
perception  by  the  vicar,  and  our  receipts  shew  that  the  modus  was  payable  not  only 
for  hay,  but  for  agistment,  under  the  term  "joistige."      In  Pritchett  v.  Honeybome 
(1  Y.  &  J.   135,  146),  where,  according  to  terriers  and  parol  testimony,  a  modus 
appeared  to  be  payable  for  hay  only,  but  some  witnesses  stated  the  modus  to  be  for 
grass  and  agistment,  and  there  was  no  evidence  that  tithe  of  grass  had  been  rendered 
or  agistment  paid,  the  usage  was  held  sufficient  to  give  the  terriers  an  enlarged  con- 
struction, so  as  to  include  agistment.     The  decision  in  Manby  v.  Lodge  (9  Price,  231 ; 
3  E.  &  Y.  1052)  proceeded  on  the  same  principle.     The  passage  relied  on  in  Manby 
V.  Curtis  goes  too  far,  [193]  and  is  at  variance  with  the  decision  in  Masters  v.  Fletcher 
(ante,  page  25),  over-ruling,  on  that  point,  Cunliffe  v.  Tayloi'  (2  Price,  329 ;  3  E.  &  Y. 
743).     In  Byam  v.  Booth  (2  Price,  231  ;  3  E.  &  Y.  716)  the  vicar  had  taken  all  other 
small  tithes  besides  agistment,  and  it  was  decided  that,  under  a  grant  of  hay  and 
herbage,  decimas  fseni  et  herbagii,  herbage  did  not,  ex  vi  termini,  mean  tithe  of  agist- 
ment, without  evidence  of  perception.     In  Kennicott  v.  Watson,  there  had  never  been 
any  perception  by  the  impropriator  of  any  tithes,  except  those  of  corn  and  grain.     In 
the  present  case,  the  impropriator  is  entitled  to  hay,  and  wool  and  lambs.     The  words 
.in  the  endowment  "and  other  small  matters  belonging  to  the  altarage,"  cannot  refer 
to  agistment.      In  Keene  v.  Patrick,(d)  the  endowment  being  of  totum  altaragium, 
which  could  only  be  construed  by  usage,  and  there  being  no  usage  as  to  agistment 
tithe,  the  Court  thought  the  vicar  had  not  raised  any  doubt  in  his  favour,  and  would 
not  direct  an  issue,  but  dismissed  his  bill.     The  vicar  is  bound  to  shew  his  title,  and, 
not  having  shewn  any  title  to  the  tithe  in  question,  cannot  have  a  decree  (fVillis  v. 
Farrer,  2  Y.  &  J.  217).     It  does  not  follow  as  a  consequence  that,  because  the  lessees 
of  the  rectory  have  disclaimed,  the  vicar  is  entitled.     Though  the  lessees  may  disclaim, 
probably  the  rector  would  not,  and  he  ought  to  have  been  made  a  party  to  the  suit. 
Daws  V.  Benn  (1  J.  &  W.  513 ;  3  E.  &  Y.  1001),  and  fFing  v.  Murrell  (1  M'Clel.  &  Y. 
620).     The  plaintiff  by  his  bill  originally  claimed  many  other  tithes  than  those  now 
demanded,  and,  after  the  filing  of  the  answers,  amended  his  bill,  limiting  his  claim  to 
the  tithes  now  in  question ;  very  great  additional  expense  was  occasioned  by  this, 
which  the  Court  will  direct  him  to  pay.     Woolley  v.  Brownhill  (M'Clel.  317). 
Mr.  Duckworth,  for  the  defendant  Marsding. 
[194]  Mr.  Matthews,  for  the  defendants,  the  lessees  of  the  rectory. 
Mr.  Simpkinson  in  reply.     It  being  admitted  that  the  lessees  are  lessees  of  the 
whole  rectory,  either  the  lessees  or  the  vicar  must  be  entitled  to  the  whole  of  the 
tithes.     The  only  ground  on  which  the  occupiers  rest  their  defence  is  the  conflicting 
claims  of  the  vicar  and  the  lessees,  and  the  lessees  disclaiming,  that  ground  is  with- 
drawn from  them.     With  respect  to  the  arguments  drawn  from  the  rector  being 
entitled  to  the  tithes  of  wool  and  lambs,  they  are  without  foundation,  those  tithes 
being  in  many  endowments  allotted  to  the  rector. 
The  Court  took  time  to  consider. 

Alexander,  L.  C.  B.  [after  stating  the  pleadings  and  the  nature  of  the  defence]. 
It  is  respecting  this  modus  [the  modus  of  4s.]  that  the  chief  controversy  in  the  cause 
has  arisen.  It  appears  to  me  that  the  bill,  as  amended,  does  not  demand  the  tithe 
of  hay,(a)  and,  therefore,  the  mention  of  that  article  is  only  important,  as,  in  the 
defence,  it  is  combined  with  agistment,  one  payment  of  4s.  being  averred  to 
cover  both. 

The  manner  in  which  the  defence  is  put  is  this :  It  is  said  that  the  vicar  shews 

{d)  Cited  in  Ganums  v.  Barnard,  I  Anstr.  296 ;  7  Bro.  P.  C.  105 ;  2  E.  &  Y.  380. 
(a)  Nor  did  the  original  bill.  i 
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no  title  to  the  tithe  of  agistment,  and  that,  if  he  does  shew  such  title,  the  defendants 
have,  on  the  other  side,  shewn  that  the  tithe  of  agistment  is  compensated,  within  the 
district  of  Slyne,  by  a  money  payment  of  4s. 

I  have  two  questions  therefore  to  consider :  first,  the  plaintiflf's  title  to  the  tithe  of 
agistment,  and,  secondly,  the  validity  of  the  modus. 

The  question  on  the  plaintiff's  title  to  the  tithe  of  agistment  is  not  the  same  as 
has  occurred  to  some  late  cases,  [195]  namely,  whether  the  vicar  has  shewn  a  usage 
which  proves  that  the  endowment  now  lost  contained  a  grant  of  all  small  tithes. 
Here  we  have  the  original  endowment,  and  it  is  a  question  on  the  construction  of 
that  document.  If  no  doubt  arises  upon  its  terms,  then  those  terms  must  rule  the 
question  ;  unless  it  were  to  be  presumed  that  some  alteration  had  in  after  times  taken 
place  by  competent  authority.  I  see  no  ground  for  any  such  presumption  in  this 
case.  It  will,  therefore,  be  a  question  on  the  construction  of  that  document,  and 
perhaps  on  the  explanation  which  it  receives  from  documents  of  a  subsequent  date. 
I  think  it  quite  clear  that  the  extensive  enumeration  in  the  document,  and  the  general 
words  which  follow,  will  carry  all  small  tithes.  Altaragium  is  a  word  of  equivocal 
import,  and  may,  though  it  does  not  necessarily,  mean  all  small  tithes.  Such  is  my 
opinion.  The  Ecclesiastical  Survey  is  to  the  same  effect.  The  Parliamentary  Survey 
is,  I  think,  strongly  confirmative  of  this  construction.  The  enumeration  in  the 
Surveys  strongly  and  unquestionably  import  all  the  small  tithes. 

In  the  first  terrier  produced  the  phrase  used  is,  "  Item,  small  tithes,  as  hemp,  flax, 
geese,  and  ducks."  It  appears  to  me  that  the  true  construction  of  this  document  is 
that  it  means  to  say  that  the  vicar  is  entitled  to  small  tithes,  as,  for  example,  hemp, 
flax,  geese,  and  ducks.  It  affords  evidence,  I  think,  that  the  endowment  carried  all 
the  small  tithes. 

The  terrier  of  1701  affords  evidence  of  the  same  fact,  and  still  more  distinctly. 
In  the  terrier  of  1728,  the  words  are  not  so  strong :  they  do  not  so  evidently  import 
all  small  tithes,  but  the  enumeration  is  so  extensive,  and  the  phrase  Easter  reckonings 
of  such  uncertain  application,  that  this  terrier  is  no  contradiction  whatever  to  the 
direct  and  unequivocal  evidence  afforded  by  most  of  the  prior  documents.  The 
observations  are  precisely  the  same  upon  the  terrier  of  1738.  The  phrase  Easter 
reckonings,  [196]  with  an  enumeration  something  more  extensive  than  the  terrier  of 
1728,  leaves  the  case  as  it  stood,  certainly  not  more  adverse  to  the  hypothesis  that 
the  endowment  intended  to  confer  on  the  vicar  the  whole  small  tithes,  except  those 
expressly  reserved  to  the  rector.  There  are  two  other  terriers  which  touch  the  present 
point,  but  it  is  useless  to  do  more  than  advert  to  them.  They  are  expressed  as  to 
this  subject  in  the  same  language  as  the  former.  One  general  observation  is  applicable 
to  all  of  them,  viz.  that  while  they  either  allot  to  the  vicar  all  the  small  tithes  in 
distinct  words,  or  speak  of  this  allotment  in  terms  not  inconsistent  with  that  hypothesis, 
they  never  allude  to  the  rector  having  any  right  to  any  small  tithes  except  lambs  and 
wool,  which  are  always  particularly  mentioned. 

I  am  therefore  of  opinion  that,  according  to  the  true  construction  of  the  endow- 
ment, that  instrument  conferred  on  the  vicar  a  title  to  all  small  tithes,  except  the 
tithes  of  wool  and  lambs,  which  appear  by  all  the  terriers  to  have  been  received  by 
the  rector,  when  the  number  ten  was  produced.  I  think  the  vicar  has  established  his 
title  to  the  small  tithes,  and  consequently  to  the  tithe  of  agistment. 

It  becomes  necessary  now  to  proceed  to  the  next  point,  and  to  inquire  how  far  the 
defendants  have  established  their  exemption  from  the  payment  of  tithes,  by  estab- 
lishing a  modus  of  4s.  for  the  vill  or  district  of  Slyne.  The  onus  is  now  shifted  and 
thrown  upon  the  defendants.  They  must  prove  their  modus.  The  modus,  as  pleaded, 
is  one  of  no  unusual  description.  It  is  a  modus  of  4s.  for  hay  and  agistment  of  the 
vill  of  Slyne,  payable  by  all  the  occupiers  within  that  district ;  but  it  is  attended  with 
a  very  unusual  circumstance.  It  has  uniformly  been  paid  by  the  occupiers  of  two 
farms  or  pieces  of  land  situated  within  the  district.  This  circumstance  would  be  fatal 
to  the  defence,  if  it  were  not  explained.  A  modus  must  be  paid  and  payable  by  those 
whom  it  protects.  But  then  it  is  ex-[197]-plained.  It  appears  that  two  small 
parcels  of  land,  at  the  disposal  of  the  court  of  the  manor,  were  allotted  to  particular 
individuals,  upon  condition  that  they  would  satisfy  to  the  rector  this  small  payment. 
This  was,  in  its  nature,  no  more  than  an  arrangement  amongst  themselves,  leaving  the 
rights  of  the  rector  just  what  they  were,  and  the  liability  of  the  occupiers  as  extensive 
as  it  had  been  before.     The  court  rolls  have  the  double  effect  of  proving  the  antiquity 
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of  this  payment,  and  of  accounting  for  the  circumstance  of  its  not  being  collected  from 
the  occupiers. 

Two  entries  are  produced  from  these  rolls.  They  seem  to  be  of  the  reign  of 
Charles  the  first.  The  first  provides  for  the  payment  of  this  hay  rent,  as  it  is  there 
called,  by  giving  the  profits  of  the  common ;  and  the  second,  by  permitting  its 
inclosure  for  the  benefit  of  the  individual  who  was  to  pay  the  money. 

It  is  the  inference  from  the  evidence  that  this  state  of  things  has  continued  ever 
since.  I  think  there  can  be  no  question  but  that  this  sum  of  4s.  is  an  ancient 
payment,  and  that  it  covers  hay.  That  is  the  reason  I  presume  why  hay  is  not 
demanded.  The  real  question  is,  whether  it  covers  agistment  also,  which  is  much 
more  doubtful. 

No  terrier  mentions  a  modus  payable  for  agistment,  though  many  of  them  state 
a  modus  to  be  payable  throughout  the  parish  for  hay.  However,  they  do  not  advert 
to  this  particular  vill.  It  will  not  be  useful  to  detail  minutely  the  evidence  on  this 
point.     It  consists  of  receipts,  and  some  parol  testimony. 

[His  Lordship  then  stated  the  efTect  of  the  receipts,  pointing  out  the  variation  in 
them  before  mentioned,  p.  190.] 

The  parol  evidence  consists  only  of  two  or  three  witnesses.  It  proves  the  general 
understanding  that  this  payment  covered  agistment  as  well  as  hay.  The  general 
reputation  is  to  the  same  effect.  That  reputation  comes  from  many  old  persons  now 
dead.  The  strongest  [198]  circumstance  of  all  is  that  no  agistment  was  ever  collected 
for  the  vicar.  The  plaintiff  has  given  no  evidence  whatever  of  this  tithe  having  been 
received  within  the  vill.  Several  witnesses  prove  that  it  has  not.  One  says  that  for 
thirty  or  forty  years  he  accompanied  James  Taylor,  who  was  curate,  when  he  collected 
the  small  tithes,  and  that  Taylor  never  collected  or  claimed  any  thing  for  agistment. 

The  result  is  that  the  vicar  shews  a  primS,  facie  title  to  all  small  tithes,  and,  as 
comprised  within  that  description,  the  tithe  of  agistment;  but  no  vicar  has  ever 
received  it.  There  is  an  undoubted  modus  of  4s.  for  something.  It  unquestionably 
covers  hay,  and  there  is  respectable  evidence  that  it  covers  agistment  also,  which  is 
somewhat  connected  with  hay,  as  appears  by  the  opinion  of  Baron  Bayley,  in  the  case 
of  Willis  V.  Fai-rer  (3  Y.  &  J.  264),  where  he  directed  the  jury  to  consider  how  far 
the  expression  as  to  hay  in  a  terrier  did  in  effect  cover  agistment.  There  is  direct 
evidence  of  the  understanding  of  witnesses  well  acquainted  with  the  parish,  and  the 
usual  evidence  of  reputation,  that  it  covered  both ;  receipts  were  frequently  given 
by  the  rectors,  or  their  farmers,  for  the  4s.,  as  covering  both  hay  and  agistment;  and, 
above  all,  no  agistment  tithe  has  ever  been  received  by  any  vicar,  or  even  demanded 
till  lately.  I  think  the  Court  should  not  disturb  this  usage  without  putting  the 
plaintiff  to  try  it. 

Upon  the  whole,  the  plaintiff  must  have  a  decree,  with  costs,  for  all  the  tithes 
claimed  by  his  bill,  except  the  tithe  of  agistment  within  the  vill  or  district  of  Slyne. 
There  must  be  an  issue  to  try  whether  agistment  within  that  vill  or  district  is  payable 
to  the  vicar,  or  whether  it  is  covered  by  the  4s.  pleaded,  in  which  the  defendant 
Peacock  is  to  be  the  plaintiff,  and  the  plaintiff  in  equity,  Robert  Gibson,  is  to  be  the 
defendant ;  with  the  reservation  of  costs  if  the  [199]  plaintiff  elects  to  try  the  issue  ; 
if  not,  his  bill  to  be  dismissed,  with  costs,  as  to  that  matter.  The  bill  to  be  dismissed, 
as  against  the  lessees  Dodson,  Park,  and  Jackson,  without  costs,  save  and  except  the 
costs  of  the  hearing,  which  are  to  be  paid  to  them  by  the  plaintiff  Gibson.  I  think, 
after  their  disclaimer,  he  should  not  have  brought  them  to  a  hearing. 

The  account  to  be  taken  on  the  footing  of  these  directions,  which  will  be  a  general 
account  against  all  the  occupiers  for  the  tithes  claimed,  except  the  tithe  of  agistment. 

Ambury  v.  Jones.  July  13th,  17th,  1830. — Demurrer  to  a  bill  for  discovery,  on 
the  ground  that  the  prayer  of  process  contained  words  adapted  to  a  bill  for  relief, 
allowed. 

Demurrer  to  a  bill  of  discovery,  on  the  ground  that,  in  the  prayer  of  process,  the 
bill  prayed  that  the  defendant  might  abide  such  order  and  decree  as  the  Court  should 
think  proper  to  make. 

Mr.  Bicheno,  in  support  of  the  demurrer,  cited  Rose  v.  Gannel  (3  Atk.  439),  and 
Vaughan  v.  Fitzgerald  (1  Scho.  &  Lefr.  316). 

Mr.  Lovat,  for  the   bill,  contended  that  though   Rose  v.  Gannel,  as  reported, 
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appeared  to  be  an  authority  for  the  demurrer,  it  was,  in  point  of  fact,  an  authority 
the  other  way  ;  for,  though  by  the  report  Lord  Hardwicke  appeared  to  have  treated 
the  bill  as  a  bill  for  relief,  yet  it  appeared  from  the  registrar's  book  that  he  subse- 
quently ordered  the  defendant  to  be  paid  his  costs,  except  those  of  examining  his 
witnesses  to  perpetuate  testimony,  and  had  therefore  evidently  treated  the  bill  as  a 
bill  for  discovery  only,  and  not  for  relief.  He  also  argued  that  though  the  bill  was 
in  point  of  form  a  bill  for  discovery,  yet  the  plain-[200]-tiff  had  in  fact  a  good  equitable 
ease,  and  that  such  equitable  case  would  support  the  prayer. 

The  case  was  then  entered  into,  but  as  the  Lord  Chief  Baron  was  of  opinion 
against  the  equity,  it  is  unnecessary  to  state  it. 

Alexander,  L.  C.  B.  In  this  case  no  specific  relief  is  prayed  by  the  bill,  the  suit 
being  merely  for  discovery  in  aid  of  a  defence  at  law,  but,  by  a  slip  of  the  attorney's 
clerk,  or  stationer,  the  prayer  of  process  is  in  the  form  used  in  cases  where  the  bill 
prays  not  merely  discovery,  but  also  relief.  In  support  of  the  demurrer,  it  has  been 
argued  that  this  makes  it  a  bill  for  relief,  and  that  it  has  been  so  decided  ;  and  so  it 
indeed  appears  to  have  been.  The  practice  has  been  supposed  to  have  originated  in 
Base  V.  Gannel,  but  that  case  itself  shews  that  the  practice  was  understood  to  have 
been  established  in  the  time  of  Lord  Talbot.  It  has  been  argued  to-day  that  that 
case  is  not  an  authority  for  the  point  on  which  it  was  cited,  for  that  it  would  appear 
that  the  bill  in  that  case  was  ultimately  treated  as  a  bill  for  discovery  only.  Be  this 
as  it  may,  I  should  feel  some  difficulty  in  shaking  off  a  practice  which  appears  to  have 
prevailed  to  some  extent.  If  it  be  a  rule,  which  I  understand  it  to  be,  that  the 
application  for  costs  may  be  made  within  a  reasonable  time  after  filing  the  answer, 
where  the  bill  prays  only  discovery,  the  cause  is  brought  to  a  very  short  point.  But 
if  the  plaintiff,  though  seeking  merely  discovery,  were  able,  by  means  of  the  prayer 
of  process,  to  turn  the  bill  into  a  prayer  for  relief,  it  would  impose  on  the  Court  the 
necessity  of  inquiring  in  all  cases  whether  in  fact  any  title  to  relief  existed.  It  is 
more  convenient,  as  a  rule  of  practice,  that  the  plaintiff  should  stand  or  fall  by  his 
own  statement. 

I  have  no  disposition  to  alter  the  practice,  which  is,  that  when  a  person  by  his  bill 
prays  relief,  it  shall  be  taken  as  a  bill  for  relief,  and  that  it  shall  not  be  competent 
for  him  [201]  to  turn  a  bill  for  relief  into  a  bill  for  discovery.  The  demurrer  must 
be  allowed  ;  but,  as  it  appears  to  be  a  slip,  I  will  give  the  plaintiff  leave  to  amend  on 
payment  of  all  costs  up  to  the  present  time. 

Taylor  v.  Cook  and  Others.  July  17th,  Nov.  28th,  1830.— In  a  suit  for  tithes, 
the  plaintiff  obtained  a  decree,  with  costs,  for  part  of  his  demand.  As  to  the 
remainder,  issues  were  directed,  which  issues  were  afterwards  found  for  the 
defendants.  The  Court  stayed  the  payment  of  the  costs  decreed  to  the  plaintiff, 
in  order  that  the  defendants  might  have  an  opportunity  to  set  off,  as  against  those 
costs,  the  costs  of  the  issues. 

This  was  a  suit  for  tithes,  in  which  the  plaintiff  obtained  a  decree  for  an  account  as 
to  some  of  the  tithes  demanded,  with  costs.  As  to  some  other  tithes,  for  which 
moduses  were  pleaded,  issues  were  directed.  The  issues  were  not  tried  until  about 
two  years  after  the  decree,  when  a  verdict  was  found  in  favour  of  the  defendants. 

Mr.  Sandys  now  moved,  on  the  part  of  the  defendants,  to  stay  the  taxation  of  the 
costs  given  by  the  decree  to  the  plaintiff,  and  the  issuing  of  process  for  the  payment  of 
those  costs,  on  the  ground  that,  as  the  defendants  had  succeeded  in  the  issues,  they 
would  be  entitled  to  set  off  the  costs  of  the  issues  against  the  costs  in  equity  of  the 
plaintiff.  In  support  of  the  motion  he  cited  Taylor  v.  Popham  (15  Ves.  72),  Ilx  parte 
Rhodes  (ib.  539),  Harmer  v.  Harris  (Russ.  155). 

Mr.  Wheatley,  contrk,  contended  that  the  solicitor  of  the  plaintiff  had  a  lien  on  the 
costs  decreed  to  be  paid  to  the  plaintiff;  that  the  lien  was  a  vested  right  immediately 
on  the  pronouncing  of  the  decree ;  and  that  his  lien  was  not  to  be  defeated,  either 
by  his  own  neglect  in  not  taxing  and  compelling  payment  of  the  costs  immediately  after 
the  decree,  or  by  the  omission  of  the  Master  to  tax  them.  And  he  referred  to  Williams 
v.  Edtoards  (2  Sim.  84),  Irviiig  v.  Viana  (2  Y.  &  J.  69),  and  Eandle  v.  Fuller 
(6  T.  R.  456). 

[202]  Alexander,  L.  C.  B.     Suppose,  in  this  case,  there  had  been  a  decree  for  the 


YOU.  203.  LORD    REDESDALE   V.   WALBY  965 

plaiutitf,  with  costs  as  to  part  of  his  demand,  and  for  the  defendants,  with  costs  as  to 
the  remainder  of  the  demand,  could  there  be  any  possible  doubt  that  the  costs  of  the 
one  might  be  set  off  against  the  costs  of  the  other  1  I  think  the  delay  in  the  trial 
of  the  issues  does  not  make  the  slightest  difference.  The  cases  cited  against  this 
application  were  cases  in  which  the  costs  arose  in  different  causes,  and  not,  as  in  the 
present,  out  of  the  same  pleadings.  I  am  unwilling  to  extend  the  lien  of  the  solicitor 
where  the  justice  of  the  case  requires  that  there  should  be  a  set  off  as  between  the 
parties. 

On  a  subsequent  day  in  Michaelmas  Term,  Mr.  Wheatley  again  mentioned  the 
subject  to  the  Lord  Chief  Baron,  and  cited  liumney  v.  Beale  (10  Price,  113).  But  his 
Lordship  adhered  to  his  former  opinion,  expressing  a  doubt  as  to  the  accuracy  of  the 
case  cited. 


Lord  Kedesdale  and  Another  v.  Walby  and  Nicholson.  June  14th,  Nov. 
1st,  3rd,  1830. — A  township  modus  of  41.  was  set  up  in  lieu  of  the  tithes  of 
corn  and  grain.  It  appeared  from  a  grant  in  the  time  of  Queen  Elizabeth,  that 
the  then  extended  value  of  the  tithes  of  the  parish,  which  comprised  ten  other 
townships  besides  the  one  in  question,  was  101.  only,  the  entire  quantity  of  land 
comprised  in  the  parish  being  8000  acres,  and  the  quantity  contained  in  the 
particular  township,  600.  From  the  evidence  in  the  cause,  the  modus  appeared 
to  have  been  paid  and  received  for  upwards  of  150  years,  though  there  was  some 
discrepancy  in  the  evidence,  whether  the  modus  covered  hay  only,  or  hay  and 
corn  :  Held,  that  the  value  stated  in  the  grant  was  not  conclusive  evidence  of 
the  actual  value,  and  that  the  question  of  rankness,  and  also  the  question  as  to 
what  the  modus  covered,  were  properly  questions  for  the  consideration  of  a  jury ; 
and  an  issue  was  accordingly  directed. 

Bill  by  the  impropriate  rectors  of  the  parish  of  Middeford,  otherwise  Mitford 
in  the  county  of  Northumberland,  against  occupiers  of  lands  in  the  township  of 
Eadington,  within  the  said  parish,  for  an  account  and  satisfaction  for  the  tithes  of 
corn,  grain,  hay,  and  turnips. 

The  bill  stated  a  grant  from  Queen  Elizabeth,  dated  the  22nd  of  April,  in  the 
second  year  of  her  reign,  by  which  that  queen  granted  to  one  Matthew  Ogle  the 
rectoiy  of  Middeforde,  otherwise  Mitforde,  with  all  its  [203]  members  and  appur- 
tenances in  the  county  of  Northumberland,  then  late  parcel  of  the  possession  of  the 
then  late  priory  of  Lanercost,  in  the  county  of  Cumberland,  and  the  tithes  of  sheaves, 
blades,  grain,  wool,  lambs,  and  hay,  and  other  tithes,  as  well  great  as  small,  pensions, 
portions,  oblations,  obventions,  annuities,  fee  farms,  profits,  commodities,  emoluments, 
and  hereditaments,  whether  spiritual  or  temporal,  as  well  predial  as  personal,  of  what- 
soever kind,  nature,  or  species  they  then  were,  or  by  whatsoever  names  they  might  be 
known,  distinguished,  or  understood,  situate,  lying,  and  being,  arising,  increasing,  or 
renewing,  in  the  town-fields,  parish,  or  hamlet  of  Middeforde,  otherwise  Mitforde  afore- 
said, or  elsewhere  in  the  said  county  of  Northumberland,  to  the  said  rectory  or  church 
of  Middeforde,  otherwise  Mitforde,  in  any  manner  belonging,  or  theretofore  had, 
known,  accepted,  used,  or  reputed  or  taken  as  part  or  parcel  of  the  lands,  possessions, 
and  revenue  of  the  said  rectory  and  church,  as  fully  and  amply  as  the  prior  of  the 
priory  of  Lanercost  had  or  ought  to  have  held  and  enjoyed  the  same,  which  premises 
were  then  extended  to  the  clear  value  of  101.,  except  all  advowsons  to  the  said  rectory 
in  any  manner  belonging,  appertaining,  or  incumbent,  to  be  holden  by  the  said  Matthew 
Ogle,  his  heirs  and  assigns  for  ever,  as  of  the  manor  of  Etist  Greenwich,  in  the  county 
of  Kent,  by  fealty  only,  in  free  socage,  and  not  in  capite. 

The  bill  then  traced  the  title  fiom  Ogle  to  the  plaintiffs  in  equal  moieties,  and 
stated  the  occupation  of  the  defendants,  and  their  perception  of  wheat,  barley,  oats, 
and  other  corn  and  grain,  and  also  of  hay  and  turnips,  without  setting  out  the  tithes, 
or  satisfying  the  plaintiffs  for  the  same. 

The  bill,  after  suggesting  a  pretence  by  the  defendants  of  a  farm  modus  of  41.  for 
their  lands,  charged  that  such  alleged  modus  was  void  on  the  ground  of  rankness ; 
and  that  the  lands  of  the  defendants  were,  until  of  late  years,  [204]  uninclosed  moor 
lands,  and  did  not  produce  any  corn  or  grain.     That  the  parish  consisted  of  eleven 
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townships,  of  which  the  lands  of  the  defendants  constituted  one,  called  the  township 
of  Eadington,  and  such  eleven  townships  contained  altogether  7770  acres  That  the 
lands  constituting  the  township  of  Eadington,  and  which  contained  630  acres,  were,  as 
to  their  average  quality,  inferior,  or  at  least  not  superior  to  the  lands  in  the  other  ten 
townships,  in  respect  of  their  average  quality.  The  bill  also  charged  that  the  clear 
yearly  value  of  all  the  tithes,  both  great  and  small,  of  the  whole  eleven  townships, 
was  only  101.  at  the  date  of  the  grant  from  Queen  Elizabeth,  as  appeared  from  the 
grant  itself;  and  that  the  said  lands,  so  constituting  the  town  of  Eadington,  formerly 
consisted  of  four  farms,  for  each  of  which  there  was  for  some  time  paid  the  yearly  sum 
of  11.,  by  way  of  composition  for  the  tithes  of  corn,  grain,  hay,  turnips;  after  which 
the  said  lands  were  demised  and  holden  as  one  entire  farm,  and,  for  some  time  after 
the  same  were  so  demised  as  one  farm,  the  yearly  sum  of  41.  was  paid  as  a  composition 
for  the  tithes  of  corn,  grain,  hay,  and  turnips  in  respect  thereof. 

The  bill  prayed  the  usual  account  and  satisfaction. 

The  defendants,  by  their  joint  and  several  answers,  put  the  plaintiffs  to  the  proof 
of  their  title.  They  admitted  their  occupation  of  lands  in  the  township  of  Eadington, 
and  their  perception  of  the  titheable  matters  in  the  bill  mentioned  from  those  lands. 
The  defendants  alleged  that  there  was  payable  and  paid,  and  of  right  ought 
to  be  paid,  by  the  occupiers  of  the  lands  lying  within  and  constituting  the 
said  township  of  Eadington,  for  the  time  being,  to  the  impropriate  rector  of 
the  said  parish  of  Middeford,  otherwise  Mitford,  for  the  time  being,  at  Michaelmas 
in  every  year,  or  as  soon  after  as  demanded,  a  modus  or  customary  payment  of  41., 
for  and  in  lieu  and  full  satisfaction  of  all  and  singular  the  tithes  of  corn,  grain,  and 
[205]  hay,  arising,  growing,  renewing,  and  increasing  in  and  throughout  the  said 
township  of  Eadington.  That  they  were  unable  to  set  forth  whether  any  of  the  said 
lands  were  uninclosed  moor  lands,  or  did  not  produce  corn  or  grain  ;  but  they  did 
not  believe  that  all  the  said  lands  ever  were  uninclosed  moor  lands,  or  did  not  produce 
corn  or  grain.  They  admitted  that  the  said  parish  consisted  of  eleven  townships, 
and  that  the  said  lands  constituted  one  of  such  townships,  called  the  township  of 
Eadington,  and  that  such  eleven  townships  contained  altogether  such  number  of  acres 
as  in  the  bill  mentioned.  And  they  believed  that  the  same  were,  as  to  their  average 
quality,  about  equal  to  the  lands  in  the  other  ten  townships  in  the  parish.  But  the  defen- 
dants did  not  believe  that  the  clear  yearly  value  of  all  the  tithes,  both  great  and  small, 
of  all  the  said  eleven  townships,  was  only  101.  at  the  date  of  the  said  grant.  That  the 
lands  so  constituting  the  township  of  Eadington  did,  about  seventeen  years  ago  or 
thereabouts,  consist  of  four  farms,  and  that  afterwards  the  said  lands  were  demised 
or  holden  as  one  farm.  They  did  not  believe  that,  for  each  of  such  four  farms,  or  any 
or  either  of  them,  there  was  for  any  time  paid  the  yearly  sum  of  11.,  or  any  other  sum 
by  way  of  composition  for  the  tithes  of  corn,  grain,  and  hay,  or  that,  for  any  time  after 
the  same  were  demised  or  letten  as  one  farm,  the  yearly  sum  of  41.  was  paid  as  a  com- 
position for  the  tithes  of  corn,  grain,  and  hay,  in  respect  thereof ;  on  the  contrary, 
they  believed  that  whether  the  said  lands  were  demised  or  letten  as  one  farm  or  in 
several  farms,  the  yearly  sum  of  41.  was  always  paid  as  a  modus  or  customary  paynient 
for  and  in  lieu  and  satisfaction  of  the  tithes  of  corn,  grain,  and  hay,  yearly  arising, 
growing,  renewing,  and  increasing  in  and  upon  the  said  lands  in  manner  thereinbefore 
mentioned  ;  although,  when  such  lands  were  demised  or  letten  in  several  farms,  the 
said  sum  of  41.  might  have  been,  in  the  first  instance,  made  up  by  a  contribution  [206] 
amongst  the  respective  occupiers  of  the  lands  forming  the  separate  farms. 
Both  sides  entered  into  evidence. 

The  plaintiffs  produced  the  minister's  accounts,  30  Hen.  8,  shewing  the  rectory 
to  be  at  that  time  in  the  hands  of  the  crown.  They  proved  the  grant  from  Queen 
Elizabeth  to  Ogle,  and  their  title  under  Ogle.  They  also  proved,  by  parol  testimony, 
that  the  parish  consisted  of  eleven  townships,  of  which  Eadington  was  one ;  that  the 
whole  of  the  townships  contained  eight  thousand  nine  hundred  acres  of  land,  exclusive 
of  five  hundred  acres  of  wood  ;  that  the  township  of  Eadington  contained  six  hundred 
and  thirty  acres  of  land ;  and  that  the  average  quality  of  the  land  in  Eadington  was 
equal  to  the  average  quality  of  the  lands  in  the  other  townships.  A  witness,  named 
William  Horton,  deposed  that  he  had  heard  from  his  father,  who  died  about  fifty-eight 
years  ago,  that  the  deponent's  great  grandfather  came  to  live  in  Eadington  about  one 
hundred  and  fifty  years  ago  ;  that  he  then  farmed  one  half  of  the  lands  in  the  town- 
ship which  were  then  open  and  uninclosed,  and  continued  to  do  so  till  his  death, 


^0\J.2Vt.  LORD   REDESDALE   V.  WALBY  ^67 

about  one  hundred  and  ten  years  ago ;  that  the  witness's  grandfather  then  became  the 
occupier  of  one  half  of  the  said  lands,  and  continued  to  occupy  them  until  his  death, 
about  eighty-eight  years  ago ;  that,  about  that  time,  the  whole  of  the  lands  in  the 
township  were  divided  into  four  farms  ;  that  the  deponent's  father  occupied  one  of 
such  farms  from  the  original  division  thereof  until  his  death,  about  fifty-eight  years 
ago ;  that  the  deponent's  uncle  occupied  another  of  the  farms  until  his  death,  in  1800 ; 
that,  from  the  death  of  the  deponent's  father,  in  1777  till  1787,  the  deponent's  mother 
occupied  the  farm  previously  occupied  by  the  deponent's  father;  and  that,  from  1787 
to  1809,  the  farm  was  occupied  by  the  deponent  himself;  that  the  deponent's  great 
grandfather  and  grandfather  never  render-[207]-ed  any  tithes  in  kind  for  the  lands 
which  they  held  in  the  township  of  Eadington,  but  paid  21.  a-year  for  corn  and  hay 
tithes  and  all  petty  tithes,  for  such  lands  in  the  township  of  Eadington  as  they  held, 
the  rent,  for  the  great  and  small  tithes,  being  41.  a-year ;  that  such  payments  were 
made  as  a  rent  for  the  tithes,  and  not  as  a  composition  or  modus ;  that,  as  far  back 
as  he  could  recollect,  the  deponent's  father  never  rendered  any  tithes  of  corn,  grain, 
hay,  or  turnips,  but  that  he  rendered  or  accounted  for  the  tithes  of  lambs,  wool,  calves, 
pigs,  geese,  and  foals  :  that  he  paid  U.  a-year  for  tithes  of  corn  and  hay,  but  that  such 
payment  was  made  as  a  tithe  rent,  and  not  as  a  composition  or  modus.  The  deponent  also 
stated  the  payment  by  himself,  during  his  own  occupation,  of  11.  a-year,  in  respect 
of  the  corn  and  hay  tithe,  and  which  he  stated  to  have  been  made  by  him  as  and  for 
a  tithe  rent,  and  not  as  a  composition  or  modus ;  and,  as  a  reason  for  believing  that 
the  same  was  not  a  modus,  the  witness  stated  that  he  had  heard  his  father  say  that, 
in  former  times,  the  tithe  rent  was  not  so  much,  but  that  it  had  been  raised  before  Lord 
Derwentwater's  death,  but  not  altered  since ;  and  because,  before  the  lands  in  the 
township  of  Eadington  were  inclosed,  there  could  not  be  either  corn  or  hay  to  tithe. 

This  witness  also  deposed  that  he  had  heard  his  father  say  that  he  had  heard 
from  the  deponent's  grandfather  that,  before  the  lands  in  the  township  of  Eadington 
were  divided  into  four  farms,  the  annual  sum  of  41.  was  paid  by  the  deponent's  grand- 
father and  great  grandfather  for  the  rent  of  all  the  tithes,  both  great  and  small,  for 
the  whole  of  the  township ;  but  that,  after  the  same  were  divided  into  four  farms,  the 
then  owners  of  the  tithes  would  not  take  less  than,  and  actually  received,  41.  a-year 
for  the  corn  and  hay  tithes  only,  and  also  drew  the  tithes  of  lambs,  wool,  calves,  pigs, 
geese,  and  foals.  Similar  evidence  was  given  by  a  brother  of  the  last  named  deponent, 
who  also  deposed  that  his  (the  witness's)  father  had  told  him  that  the  pay-[208]-ment 
of  41.  a-3'ear  was  never  called  a  modus  until  about  sixty  years  ago,  when  the  deponent 
recollected  one  Robert  Donkin,  who,  at  that  time,  was  steward  to  the  owner  of  the 
lands,  telling  the  deponent's  father  that  the  tithe-owners  were  wanting  to  draw  the 
tithes  of  corn  and  hay  in  the  said  township  of  Eadington,  but  that  the  deponent's 
father  was  to  call  it  a  modus  to  the  tithers,  although  he,  Robert  Donkin,  had  nothing 
that  he  could  find  to  shew  that  it  was  a  modus.  This  witness  also  stated  that  he  had 
heard  his  father  say  that  when  the  deponent's  great  grandfather  went  to  live  at 
Eadington,  the  lands  in  the  township  were  uninclosed,  the  low  part  mostly  covered 
with  whins  and  heather,  and  the  high  ground  mostly  covered  with  broom  and 
breckens;  and  that  there  were  no  fences,  but  only  boundary  stones,  to  shew  the 
boundaries  of  the  township. 

The  defendants  gave  in  evidence  various  receipts  given  by  the  agents  of  former 
owners  of  the  tithes,  as  also  by  the  agents  of  the  plaintiff  for  the  41.  as  a  modus,  some 
of  them  treating  it  as  a  modus  for  Eadington  generally,  others  as  a  modus  for  corn 
and  hay  tithes.  They  also  produced  the  accounts  of  a  tithe  collector  from  the  year 
1783  to  1786,  inclusive,  which,  under  the  head  petty  tithes,  contained  entries  of  sums 
as  received  from  the  tenants  of  the  lands  in  Eadington  ;  but,  under  the  head  wheat, 
oats,  and  barley,  their  names  did  not  appear.  A  like  account,  from  1787  to  1789 
in  which  a  modus  of  11.  was  accounted  for  as  received  from  each  of  the  four  tenants, 
with  some  additional  entries  for  petty  tithes.  A  similar  account  from  1790  to  1798 
inclusive,  containing  an  account  of  the  tithe  of  corn  received  by  the  collector,  but  in 
which  account  the  names  of  the  tenants  in  Eadington  did  not  occur.  The  defendants 
also  proved  various  letters  from  the  agents  of  former  tithe  owners  to  the  tenants  of 
the  farms  in  Eadington,  referring  to  the  payment  jis  a  modus,  though  it  was  not 
perfectly  clear,  from  these  letters,  whether  the  modus  was  a  modus  for  hay  only,  or 
for  hay  and  corn. 

[209]  The  defendants  likewise  proved,  by  parol  testimony,  the  reputation  that 
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the  41.  WHS  paid  as  a  modus,  though  there  was  some  little  discrepancy  in  the  evidence, 
whether  the  modus  was  for  hay  only,  or  for  hay  and  corn  tithes. 

The  suit,  having  become  abated  by  the  death  of  Lord  Redesdale,  was  revived  by 
his  personal  representatives. 

Mr.  Tinney  and  Mr.  Sidebottom,  for  the  plaintiffs. 

Mr.  Boteler  and  Mr.  Koe,  for  the  defendants. 

For  the  plaintiffs  it  was  contended  that  the  evidence  shewed  the  modus  to  be 
rank ;  the  grant  from  Queen  Elizabeth  stating  the  whole  eleven  townships  to  be  then 
of  the  yearly  value  of  101.  only,  it  was  impossible  that  a  modus  of  41.  for  one  of  the 
eleven  townships,  and  containing  about  one  fifteenth  in  point  of  quantity  of  the  lands, 
could  have  had  any  legal  origin.  That,  independently  of  the  question  of  rankness, 
the  evidence  shewed  that  the  payment  had  commenced  subsequently  to  the  year  1700. 
That  there  was  no  consistency  in  the  evidence  of  the  defendants  as  to  the  nature  or 
origin  of  the  payment :  that,  though  the  documents  produced  by  the  defendants,  and 
their  parol  testimony,  referred  to  a  modus,  yet  it  was  uncertain  whether  for  hay,  or 
hay  and  corn.  That  it  appeared  from  the  evidence  that,  in  early  times,  the  lands 
in  question  had  been  waste  or  moor  lands  in  an  uncultivated  state,  and  that,  about 
150  years  ago,  they  first  came  into  cultivation ;  and  that  the  yearly  rent  of  41.,  which 
had  been  previously  paid  as  a  tithe  rent  for  the  lands  when  in  an  uncultivated  state, 
was  then  continued  to  be  paid.  That  though  the  question  of  rankness  might  be  a 
question  for  a  jury,  yet  that  the  origin  of  the  payment  being  shewn,  the  Court  would 
decree  an  account  without  an  issue.  That  the  evidence  of  the  witnesses  for  the 
defendants  was  so  much  at  variance,  and  [210]  some  parts  of  it  so  contrary  to  the 
facts,  that  it  was  entitled  to  little  or  no  weight. 

For  the  defendants  it  was  insisted  that  the  evidence  shewed  that  the  101.  men- 
tioned in  the  grant  from  Queen  Elizabeth  as  the  extended  value  of  the  eleven  town- 
ships, could  not  have  been  the  real  value,  but  a  value  ascertained  by  some  lease  then 
subsisting.  That  the  evidence  also  shewed  that  the  payment  had  been  uniform,  and 
the  usage  was  wholly  at  variance  with  the  claim  of  the  plaintiffs. 

Alexander,  L.  C.  B.  The  prominent  case  made  by  the  bill  is  rankness ;  but,  in 
the  course  of  the  argument  on  the  part  of  the  plaintiffs,  it  was  stated  that  not  only 
was  the  modus  rank,  but  that  the  commencement  of  it  could  be  clearly  shewn.  If 
this  had  been  shewn,  there  would  have  been  an  end  of  the  question  of  modus ;  so 
if  it  had  appeared  from  the  ancient  documents  that,  at  some  early  period,  tithes  in 
kind  had  been  rendered,  or  a  different  payment  had  been  made,  in  like  manner  the 
defence  of  modus  would  clearly  have  failed  :  but  nothing  of  the  kind  appears  in  this 
suit.  If  any  thing  of  the  kind  had  appeared,  I  should  have  thought  it  fit  to  dispose 
of  this  modus  without  sending  it  to  be  tried ;  but  it  turns  out  that  the  evidence  in 
this  case  is  precisely  the  evidence  which  ought  to  be  tried  by  a  jury.  It  is  parol 
evidence,  and  parol  evidence  of  reputation.  You  may  call  witnesses  to  the  effect  of 
it.  It  is  true  the  ancient  persons  cannot  be  produced  before  the  jury,  but  the 
witnesses  may  be  examined  as  to  the  nature  and  particulars  of  the  communications 
made  to  them  by  ancient  persons.  Before  a  jury  the  evidence  may  assume  a  different 
character.  I  think  I  am  not  entitled  to  make  any  decree  in  this  case,  until  the  right 
is  found  by  a  jury.  I  shall  decree  an  account  as  to  the  tithe  of  turnips  ;  and  an  issue 
as  to  the  modus,  if  the  plaintiffs  shall  think  fit ;  if  not,  the  bill  to  be  dismissed  as  to 
the  tithes  of  corn,  grain,  and  hay. 

[211]  The  Reverend  William  Thomas  Bree,  Clerk,  Plaintiff;  James  Beck, 
Joseph  Barrs,  Ann  Reeve,  and  Edward  Villers  Seymour,  Defendants. 
June  23,  29,  30,  July  21,  1829;  Nov.  16,  23,  1830;  Jan.  21,  1831.— In  a  suit  by 
the  rector  for  tithes,  the  defendants  pleaded  a  modus  as  covering  their  lands,  as 
part  of  a  district  or  tract  of  laud  called  Allesley  Park ;  the  defendants,  in  support 
of  their  defence,  proved  the  boundaries  of  the  district,  and  proved  by  terriers, 
rectors'  books,  and  other  documents,  and  also  by  parol  testimony,  the  existence 
of  the  payment  as  a  modus  for  the  district  for  upwards  of  150  years.  The  rector 
gave  in  evidence  Pope  Nicholas'  Taxation,  various  inquisitions  and  surveys,  in 
which  the  rectory,  and  the  district  in  respect  of  which  the  modus  was  pleaded, 
were  estimated  at  values  wholly  inconsistent  and  irreconcilable  with  the  existence 
of  the  alleged  modus  :  Held,  that  the  rankness  of  the  modus,  as  compared  with 
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the  value  stated  in  the  ancient  documents,  was  not  a  sufficient  ground  to  disturb 
so  ancient  a  payment  without  an  issue.  And  an  issue  being  accordingly  tried, 
and  a  verdict  found  for  the  defendants,  thereby  establishing  the  modus :  Held, 
after  verdict,  that  it  was  for  the  jury  to  consider  the  weight  due  to  the  docu- 
mentary evidence  produced  by  the  rector,  and  whether  it  ascribed  to  the  rectory 
and  the  district  their  actual  value  at  the  time,  or  whether  that  evidence  bore 
internal  marks  of  its  being  erroneous  in  those  respects.  And  an  application  for 
a  newtrial,  on  the  ground  that  such  consideration  of  the  evidence  ought  not  to 
have  been  left  to  the  jury,  was  refused. 

[S.  C.  1  Tyr.  132 ;  9  L.  J.  Ex.  (O.  S.)  26.     Referred  to,  Bryan  v.  Parker, 
1835,  1  Y.  &C.  Ex  171.] 

Bill  by  the  rector  of  AUesley,  in  the  county  of  Warwick,  claiming,  as  such,  to  be 
entitled  to  all  tithes,  as  well  great  as  small,  arising,  growing,  and  renewing  within 
the  rectory,  against  occupiers  of  lands,  for  an  account  and  satisfaction  for  great  and 
small  tithes. 

The  defendants,  by  their  answer,  admitted  the  plaintiflF's  title  as  rector,  and  that 
as  rector  he  was  entitled  to  have  and  receive  all  ^tithes.  They  then  stated  that  there 
was  a  certain  district  or  tract  of  land,  commonly  called  or  known  by  the  name  of 
AUesley  Park,  situate,  partly  within  the  said  rectory  and  parish  of  AUesley,  and 
partly  within  the  adjoining  parish  of  Stoneley ;  that  there  was  payable  and  paid, 
and  of  right  ought  to  be  paid,  by  the  occupiers  of  that  part  of  the  said  district  or  tract 
of  land  called  AUesley  Park,  which  was  situated  within  the  said  rectory  and  parish  of 
AUesley,  to  the  rector  of  the  said  rectory  and  parish  for  the  time  being,  on  the  3rd 
day  of  May  in  every  year,  or  as  soon  afterwards  as  demanded,  a  certain  modus,  or 
ancient  customary  payment  of  31.  6s.  8d.,  for,  and  in  lieu,  and  in  full  satisfaction  of 
the  tithes  of  all  and  every  the  titheable  matters  and  things  yearly  arising,  growing, 
renewing,  and  increasing  in  and  upon  that  part  of  the  said  district  or  tract  of  land : 
and  the  defend-[212]-ants  annexed  to  their  answer  a  map  or  plan  of  the  said  district 
or  tract  of  land  called  AUesley  Park,  and  also  a  schedule  of  the  particulars  and  closes 
of  which  the  same  consisted,  distinguishing,  in  the  said  map  or  plan  and  schedule, 
the  part  thereof  which  was  situated  within  the  said  rectory  and  parish  of  AUesley. 

The  defendants  admitted  their  occupation  of  land,  parcel  of  that  part  of  the  said 
district  or  tract  of  land  called  AUesley  Park,  which  was  situate  within  the  said  rectory 
and  parish  ;  and  the  defendants,  except  Beck,  admitted  their  occupation  of  other  lands 
situate  within  the  rectory  and  parish,  the  tithes  of  which  last-mentioned  lands  were 
not  in  dispute,  but  the  same  had  always  been  rendered  or  satisfied  by  them  to  the 
plaintiff,  or  were  compounded  for  by  them,  save  and  except  as  regarded  the  garden, 
yard,  and  premises  belonging  to  a  certain  messuage  or  tenement,  theretofore  called 
or  known  by  the  name  of  the  White  Horse  Inn,  but  then  called  or  known  by  the 
name  of  the  White  Lion  Inn,  which  said  messuage  or  tenement,  garden,  yard,  and 
premises,  were  situate  within  the  rectory  and  parish  of  AUesley,  and  were  in  the 
occupation  of  the  defendant  Joseph  Barrs ;  and  which  garden,  yard,  and  premises 
included  a  small  plot  of  ground,  formerly  part  of  a  meadow,  called  Broad  Meadow, 
situate  within  the  said  rectory  and  parish ;  and  the  defendant  James  Beck  admitted 
his  occupation  of  a  small  piece  of  meadow  land,  containing  about  three  perches  only, 
also  situate  within  the  rectory  and  parish  of  AUesley,  inclosed  from  a  way  leading 
from  the  turnpike  road  from  Birmingham  to  Coventry,  into  a  piece  of  meadow  land 
called  Town  Meadow,  in  the  occupation  of  the  defendant  Beck,  part  of  the  said  district 
or  tract  of  land  called  AUesley  Park,  and  into  which  said  piece  of  meadow  land  called 
Town  Meadow  the  said  small  piece  of  meadow  land  inclosed  from  the  said  way  was 
laid.  And  the  defendants  Barrs  and  Beck  alleged  that  [213]  the  said  complainant 
had  not  hitherto  received,  or  demanded,  any  tithes  of  the  said  garden,  yard,  and 
premises,  and  small  piece  of  meadow  land,  of  those  defendants.  All  the  dofeudants 
admitted  their  perception  of  titheable  matters  on  and  from  their  respective  lands, 
parcel  of  that  part  of  the  said  district  or  tract  of  land  called  AUesley  Park,  which 
was  situate  within  the  said  rectory  and  pjirish  of  AUesley.  And  the  defendants 
Barrs  and  Beck  made  a  similar  admission  as  to  the  garden  and  small  parcel  of  land 
befere  mentioned. 

The  defendants  also  stated  their  belief  that  there  were  certain  parochial  mod  uses 
or  customary  payments  in  lieu  of  the  tithes  of  particular  articles  and  luattei's  received 
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and  kept  within  the  said  parish  of  Allesley,  of  which  the  defendants  claimed  the 
benefit,  as  regarded  the  tithes  of  that  part  of  the  said  district  or  tract  of  land  called 
Allesley  Park,  which  is  situate  within  the  said  rectory  and  parish  of  Allesley,  in  case 
they  should  fail  in  establishing  the  said  modus  or  customary  payment  in  lieu  of  the 
tithes  of  that  part  of  the  said  district  or  tract  of  land  ;  and  of  which  the  defendant 
Barrs  also  claimed  the  benefit,  as  regarded  the  tithes  of  the  said  garden,  yard,  and 
premises,  belonging  to  the  said  messuage  or  tenement  called  the  White  Lion  Inn. 
The  defendants  set  up  a  modus  of  Id.,  payable  at  Easter  in  every  year,  for  every 
milch  cow  of  such  occupiers  respectively,  kept  and  depastured  upon  their  respective 
farms  and  lands  within  the  said  parish,  within  the  year  preceding,  for  and  in  lieu  and 
full  satisfaction  of  the  tithes  of  the  milk  of  such  cow.  They  also  set  up  several  other 
parochial  moduses,  which,  from  the  course  the  cause  took,  it  is  unnecessary  to 
particularize. 

The  plaintiff,  in  the  first  instance,  relied  upon  his  common  law  right  as  rector. 

The  defendants,  to  rebut  that  right,  read  the  depositions  of  several  witnesses,  who 
proved  that  they  had  known  the  district  or  parcel  of  land  called  Allesley  Park,  for 
a  very  [214]  long  period,  and  that,  to  their  knowledge,  it  had  always  consisted  of  the 
same  lands.  Some  of  the  witnesses  stated  the  map  annexed  to  the  answer  of  the 
defendants  to  be  a  correct  map  of  the  district.  The  witnesses  also  proved  the 
boundaries  of  the  district;  one  of  the  witnesses  deposed  to  the  district  being  bounded 
by  a  broad  bank,  all  the  way  round,  except  where  intersected  by  a  brook,  and  by 
gates,  with  old  timber  trees  growing  on  the  bank,  and  a  large  ditch  outside  the  bank, 
which  boundary  fence  appeared  to  be  of  great  antiquity.  Some  of  the  witnesses  also 
stated  that  a  foot  road  ran  along  a  part  of  the  same  bank,  and  that  they  had  assisted 
in  falling  old  full  grown  oak  trees  off  the  same  bank,  and  some  of  which  trees  were 
stated  to  be  upwards  of  three  hundred  years  old. 

The  defendants  also  gave  in  evidence  a  conveyance,  dated  31st  January,  1692,  on 
the  purchase  of  Allesley  Park  by  one  Henry  Neale ;  in  which  conveyance,  after 
describing  certain  parcels  of  land,  which,  from  the  description",  appeared  to  be  clearly 
the  lands  occupied  by  the  defendants,  were  contained  the  following  general  words  : — 
"  All  which  said  premises  hereinbefore  mentioned  are  situate,  lying,  and  being  within 
the  parishes  of  Allesley  and  Stoneley,  and  have  anciently  been  called  or  known  by  the 
name  of  Allesley  Park."  The  defendants  also  produced  a  terrier,  dated  the  last  day 
of  August,  1698,  signed  by  two  churchwardens,  containing,  among  other  items,  the 
following : — "  All  manner  of  tithes  are  due  to  the  rector  in  kind,  except  Allesley  Park, 
now  in  the  occupation  of  Henry  Neale,  Esq.,  which  pays  31.  6s.  8d.  in  lieu  of  all  tithes 
yearly."  Twenty-three  other  terriers  of  various  dates,  the  first  dated  in  1701,  and 
the  last  in  1824,  and  mostly  signed  by  the  rector  and  two  churchwardens,  in  which 
a  similar  entry  was  contained.  The  defendants  also  proved  rectors'  books  for  several 
years,  containing  entries  of  the  receipt  of  the  31.  6s.  8d.  as  a  modus  for  Allesley  Park. 
They  also  proved  various  receipts  given  by  the  [215]  rectors  for  the  time  being,  one 
of  which  rectors  was  proved  to  have  been  the  father,  and  another  the  grandfather, 
of  the  plaintiff,  for  the  modus  for  the  district.  The  defendants  also  proved  by  several 
witnesses  that  no  tithes  in  kind,  nor  any  other  payment  than  the  31.  6s.  8d.,  had  ever, 
to  their  knowledge  and  belief,  been  paid  in  respect  of  the  district  called  Allesley  Park. 
The  defendants  also  gave  in  evidence  the  wills  of  John  Neale  and  Henry  Neale, 
persons  deriving  title  under  the  purchaser  in  1692. 

With  respect  to  the  parochial  moduses,  the  defendants  gave  in  evidence  the 
terriers  before  mentioned,  which  contained  entries  of  the  milk  modus,  and  also  various 
receipts  by  the  rector  and  his  collectors.  As  nothing  of  importance  turned  on  the 
parochial  moduses,  it  is  unnecessary  to  enter  more  fully  into  the  evidence  respecting 
them. 

Mr.  Boteler  and  Mr.  G.  Richards,  for  the  defendants,  contended  that  the  ancient 
documents  produced  by  them  shewed  distinctly  that  the  district  had,  from  the  earliest 
times,  been  known  as  Allesley  Park.  That  a  park,  according  to  Lord  Coke  (Co.  Litt. 
233  a.),  signified  a  great  quantity  of  ground  inclosed,  privileged  for  wild  beasts  of 
chase  by  prescription,  or  by  the  king's  grant.  That  the  witnesses  proved  the  district 
to  be  distinguished  by  fences  of  unusual  width,  and  by  trees  of  very  ancient  growth. 
That,  from  the  fact  of  there  being  a  lane  called  Castle  Park  Lane  in  the  west,  and 
a  hill  called  Castle  Hill  in  the  east,  it  might  fairly  be  presumed  that  the  castle  stood 
in  the  centre  of  the  district,  and  that  the  quantity  of  land  contained  in  the  district 
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(327  acres)  corresponded  with  the  size  which  would  necessarily  be  required  for  a  park. 
That  it  was  not  easy  to  believe  that  wild  beasts  of  the  chase  could  have  been  preserved 
in  a  [216]  park  of  less  dimensions.  That,  with  respect  to  the  modus  for  the  district, 
the  terriers,  from  first  to  last,  distinctly  proved  it.  That  the  parol  evidence  proved 
it  also  to  have  been  made  for  upwards  of  1 20  years ;  and  it  was  further  proved  by  the 
rector's  books  for  the  year  1749.  That  even  admitting  that  the  modus  might  appear 
to  be  rank,  as  compared  with  the  value  of  the  rectory,  estimated  by  the  ancient 
documents,  still  the  Court  would  not  disturb  a  payment  which  had  existed  for  so  long 
a  period,  without  an  issue.  Jee  v.  Hockley  (4  Price,  87 ;  3  E.  &  Y.  816).  That  in 
White  v.  Lisle  (4  Madd.  214;  3  E.  &  Y.  969),  the  present  Master  of  the  Rolls,  then 
Vice-Chancellor,  in  referring  to  ancient  documentary  evidence,  observed  that  the 
validity  of  a  farm  modus  was  not  to  be  tried  by  a  comparison  of  value  with  the  whole 
tithe  at  any  remote  period,  because  other  motives  than  those  of  a  pecuniary  bargain 
might  influence  a  particular  proprietor  to  make  a  grant  to  the  church  ;  and  because 
the  relative  state  of  cultivation  and  produce  at  the  time  of  the  contract  could  not  be 
ascertained ;  and  that  ancient  documents  could  not  prevail  against  proof  of  usage, 
unless  they  were  consistent  with  each  other,  and  unless  the  effect  of  them  was  such 
as  to  exclude  not  only  the  probability  but  the  possibility  of  the  modus.  That  if, 
upon  the  evidence  of  the  plaintiff,  any  doubt  should  arise  on  the  comparative  value, 
the  Court  would  not  decide  it  in  the  first  instance,  but  would  leave  the  plaintiff  to 
an  issue.  That  the  Court  was  not  in  the  habit  of  deciding  the  question  of  rankness 
of  a  farm  modus  in  the  first  instance.  That  the  modus  for  milk  was  clearly  made 
out  by  the  evidence. 

To  rebut  the  evidence  of  the  defendants,  the  plaintiff  produced  an  inquisition, 
7  Edw.  1,  1279,  made  in  every  town  and  place  throughout  the  counties  of  Warwick 
and  Leicester,  because  of  divers  usurpations  on  the  King  himself,  as  upon  others  in 
demesnes,  fees,  feodals,  liberties,  and  other  things.  By  this  inquisition  it  was  found 
(inter  [217]  alia)  that  John  de  Hastings  was  lord  of  Allesley,  and,  among  other 
possessions  therein  described,  John  de  Hastings  was  stated  "  to  have  a  certain  park, 
ex  antiquitate,  containing  thirty  acres,  of  which  twelve  acres  are  of  the  manor  of 
Stanle,  and  are  inclosed  in  the  same  park,  by  what  warrant  is  unknown." 

Pope  Nicholas'  Taxation,  1291,  for  the  following  entry  : — 

"Spiritualities  of  the  Archdeaconry  of  Coventry. 

"  Archdeaconry  of  Coventry. 

"The  church  of  Allesley,  12  marks." 

An  inquisition,  post  mortem,  6  Edw.  2,  A.D.  1313,  which,  amongst  other  things, 
found  that  John  de  Hastyngs  the  elder,  at  the  time  of  his  death,  held  in  fee  the 
manor  of  Allesley,  with  the  appurtenances.  That  there  was  then  one  capital  messuage, 
which  was  worth  by  the  year,  with  the  garden  adjoining  thereto,  5s. ;  a  dove-house, 
worth  by  the  year  4s.;  also  there  were  in  demesne  132  acres  of  arable  land,  which 
were  worth  by  the  year  33s.,  the  price  of  the  acre  3d. ;  also  there  were  nine  acres  of 
meadow  there,  which  were  worth  by  the  year  18s.,  the  price  of  the  acre  2s.  There 
was  a  certain  park  there  inclosed,  the  underwood  whereof,  with  the  herbage,  was 
worth  by  the  year  13s.  4d. 

An  inquisition,  post  mortem,  18  Edw.  2,  A.D.  1313,  which,  amongst  other  things, 
found  that  John  de  Hastyngs,  late  lord  of  Abergavenny,  held,  in  his  demesne  as  of 
fee,  at  the  time  of  his  death,  the  manor  of  Allesley ;  "  That  there  is  a  capital  messuage, 
the  site  whereof,  with  the  herbage  and  the  fruit  of  the  garden,  is  worth  yearly  2s.; 
also  a  certain  dove-cote  there,  worth  yearly  3s.;  also  two  hundred  and  sixty  acres  of 
arable  land,  in  demesne,  which  are  worth  by  the  year  48s.  9d.,  the  price  of  an  acre 
23.  Ojd. ;  also  fifty  [forty]  acres  and  a  half  of  meadow,  worth  by  the  year  31s.  2id., 
the  price  of  the  acre  9^d. ;  also  a  separate  pasture,  which  contains  by  lots  forty 
[218]  acres,  worth  by  the  year  8s. :  also  there  is  there  a  windmill,  which  is  worth 
nothing,  because  broken ;  also  one  water-mill,  which  renders  yearly  at  the  feasts  of 
Easter  and  St.  Michael,  40s. ;  also  two  pools,  the  fishery  whereof  is  worth  6s.  8d.; 
also  a  cert^iin  park  there,  the  underwood  whereof  is  worth  nothing ;  but  it  is  worth, 
in  the  agistment  of  cattle  in  the  summer,  by  the  year  12s.,  and  no  more,  because  there 
are  wild  animals  (bestiie  silvestres)  in  the  same."  This  inquisition,  in  enumerating 
the  monies  due  to  the  lord,  contained  passages  to  the  following  effect: — "also  the 
bondmen  (a)  with  the  cottagera  (b)  ought  to  perform  two  hundred  and  thirty-five 

(a)  Nativi.  (6)  Coterelli,  see  Spelm.  180. 
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works  in  the  turning  and  carrying  oft"  hay  in  the  summer,  or  they  shall  give  for  the 
work  0|d.,  sum  9s.  9|d. :  also  the  said  bondmen  and  cottagers  ought  to  perform 
seventy-three  works  on  the  park  of  the  lord,  that  is  to  say,  at  the  inclosures,  or  shall 
give  to  the  lord  for  the  work  Id.,  sura  6s.  Id." 

An  extract  from  the  Nonse  Rolls,  14  Edw.  3,  A.D.  1341,  to  the  following  effect : — 
"Item,  they  say  that  the  church  of  Allesley  is  taxed,  &c.  at  twelve  marks,  whereof 
&c.  they  say  the  demesne  land  of  the  rector,  with  the  tithe  of  hay,  and  other  minute 
tithes,  oblations,  heriots,  and  obventions,  belonging  to  the  altarage,  are  worth,  one 
year  with  another,  five  marks.  And  so  the  ninth  of  the  sheaves,  fleeces,  and  lambs, 
granted  to  the  use  of  the  lord  the  King,  is  worth  this  year,  at  most,  seven  marks. 
They  say  also  that  there  are  not  any  merchants,  &c." 

The  Ecclesiastical  Survey,  26  Hen.  8,  A.D.  1535,  which  contained  an  entry,  when 
translated,  to  the  following  effect: — "Diocese  of  Coventry  and  Litchfield,  Deanery  of 
Coventry,  Parish  Church  of  Allesley — Master  Edward  Pontesbury  is  rector  there, 
and  it  is  valued  in  land,  called  glebe  land,  in  tithes  of  grain  and  hay,  and  in  other 
[219]  tithes,  oblations,  and  spiritual  emoluments,  beyond  8s.,  allowed  for  procurations 
and  synodals  yearly,  paid  to  the  archdeacon,  by  the  year      .  .      ^£17  18     8 


Tenth  part  thereof  .  .  .      £1   15  10^ " 

A  terrier,  dated  1682,  being  the  earliest  terrier  which  could  be  discovered  in  the 
Bishop's  Registry.  This  terrier  was  headed — "A  terrier  of  the  lauds  and  tenements 
belonging  to  the  parish  church  of  Allesley,  and  county  of  Warwick ; "  and,  after 
describing  the  parsonage  house  and  various  closes  of  land,  contained,  at  the  foot  of  it, 
the  following  entry : — "  Five  marks  per  annum,  as  rate  tithe  for  herbage  out  of 
Allesley  Park;  all  the  rest  of  the  parish  pay  great  and  small  tithe  in  kind."  The 
terrier  was  signed  by  several  persons  ;  but  the  entry  above  alluded  to  appeared  to 
have  been  introduced  after  the  signature,  aud  was  in  a  different  writing  from  the  rest 
of  the  terrier. 

A  terrier,  dated  1727,  purporting  to  be  signed  by  the  rector  aud  two  church- 
wardens, containing  the  following  entry: — "Tithes;  all  manner  of  tithes  are  due  to 
the  rector  in  kind,  except  Allesley  Park,  now  in  the  occupation  of  Henry  Neale, 
Esq.,  which  pays  31.  6s.  8d.  for  erbedge  of  it."  There  were  numerous  inaccuracies  in 
the  spelling  of  the  words  in  this  terrier. 

The  plaintiff  also  proved,  by  parol  testimony,  that  the  defendants  had  grown  upon 
their  several  farms  and  lands  wheat,  barley,  and  oats. 

Mr.  Simpkinson,  Mr.  Duckworth,  and  Mr.  Keen,  for  the  plaintiff.  The  case  made 
out  by  the  defendants,  by  their  modern  evidence,  is  wholly  opposed  by  the  ancient 
documents  produced  on  the  part  of  the  plaintiff.  The  evidence  of  the  defendants  fails 
in  shewing  the  boundaries  of  the  park,  whilst  the  documents  produced  by  the  plaintiff' 
clearly  describe  its  extent  and  boundaries.  The  quantity  of  land  contained  in  the 
park,  according  to  the  defendants,  [220]  is  415  acres,  327  in  Allesley,  and  88  in 
Stoneley.  The  inquisition,  7  Edw.  1,  which  was  made  with  a  view  of  detecting  and 
preventing  usurpations  on  the  King  and  other  persons,  and  was,  therefore,  made  with 
care  and  circumspection,  states  the  whole  quantity  of  land  in  the  park  to  be  thirty 
acres,  of  which  eighteen  only  were  in  Allesley.  The  inquisition,  6  Edw.  2,  finds  the 
whole  value  of  the  underwood  and  the  herbage  of  the  park  to  be  worth  only  13s.  4d. 
The  inquisition,  18  Edw.  2,  states  the  underwood  to  be  worth  nothing,  and  the  agist- 
ment to  be  worth  only  12s.  a-year.  It  is  impossible,  with  reference  to  these  documents, 
that  the  park  could  then  have  contained  the  land  which  it  is  now  represented  to 
contain,  or  that  so  large  a  payment  as  that  now  alleged  could  then  have  existed.  It 
appears  distinctly,  that  the  same  persons  have,  from  the  earliest  times  down  to  about 
1745,  been  owners  of  the  park  and  patrons  of  the  living,  which  will  readily  account 
for  the  increased  extent  of  the  park.  The  statements,  as  to  the  value  contained  in 
the  inquisitions,  are  corroborated  by  Pope  Nicholas'  Taxation,  and  the  Ecclesiastical 
Survey.  If  this  payment  be  supported,  the  ancient  documents  must  be  treated  as 
mere  waste  paper.  The  terriers  produced  by  the  plaintiff'  certainly  shew  that  a  pay- 
ment of  31.  6s.  8d.  has  existed,  but  only  as  a  rate  tithe  for  herbage ;  a  rate  tithe  is 
not  synonymous  with  modus,  and,  if  it  were,  still  it  would  only  extend  to  herbage, 
and  not  to  corn  and  grain.  The  antiquity  of  the  payment  is  of  no  importance,  if, 
from  more  ancient  documents,  it  clearly  appears  that  the  payment  could  not  have 
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existed  as  a  modus  at  the  time  of  legal  memory.  Short  v.  Lee  (2  Jac.  &  W.  464 ; 
3  E.  &  Y.  1013),  Fisher  v.  Lard  Graves  (1  M'Clel."'*  Y.  362;  3  E.  &  Y.  1180),  Jackson 
V.  Moiris  (1  Y.  &  J.  275),  and  The  Hornchurch  case  (Mm-gan  v.  Tyler,  cited  in  Short  v, 
Lee,  supra).  There  is  no  conflicting  evidence,  and  therefore,  not  a  case^  for  an  issue ; 
and  to  send  it  to  an  issue,  would  only  be  to  send  it  [221]  to  the  prejudice  of  a  jury. 
Jee  V.  Hockley  turned  entirely  on  the  language  of  the  surveys  constantly  produced  in 
tithe  cases,  and  when  that  cause  came  on  to  be  tried,  as  it  did,  before  the  learned 
Judge  by  whom  it  had  been  directed,  he  expresfsed  his  astonishment  at  having  directed 
such  an  issue.  In  the  present  case,  the  plaintiff  has  clearly  disproved  the  fact  that 
the  park,  at  the  time  of  legal  memory,  contained  the  same  number  of  acres  as  at 
present;  and,  therefore,  the  modus  could  not  have  existed  from  time  immemorial. 
But  admitting  the  park  to  have  been  of  its  present  extent,  then  the  documents  prove 
the  modus  to  be  rank;  for  it  appears,  from  the  documentary  evidence,  that  the  value 
of  the  pasturage,  per  acre,  was  2id.,  and  upon  calculation  this  modus  would  appear  to 
be  just  2|d.  per  acre,  being  the  full  value  of  the  pasturage.  If  the  modus  had  been 
for  herbage,  it  would  have  failed  on  the  park  being  disparked,  the  modus  for  herbage 
not  being  a  modus  for  all  tithes. 

There  was  considerable  argument  addressed  to  the  parochial  moduses,  which  it 
does  not  seem  necessary  to  state. 

The  defendants  subsequently  produced  in  evidence  an  inquisition,  16  James  1,  on 
the  death  of  Ann,  Countess  Dowager  of  Dorset,  which  found  (among  other  things) 
that  "  all  and  singular  the  premises,  known  by  the  name  of  Allesley  Parke,  otherwise 
Awlesley  Parke ;  and  also  all  and  singular  other  the  premises  aforesaid,  and  in 
Stoneley,  in  the  said  county  of  Warwick,  or  in  either  of  them,  are  holden,  and  at  the 
time  of  the  death  of  the  said  Ann,  Countess  Dowager  of  Dorset,  were  holden  of  the 
lord  the  king  in  capite,  by  military  service,  but  by  what  part  of  a  knight's  fee  the 
jurors  aforesaid  are  ignorant;  and  are  worth  yearly  in  all  issues  beyond  reprizes  five 
pounds." 

Mr.  Boteler,  in  reply.  In  questions  of  value,  little  reliance  can  be  placed  on  Pope 
Nicholas'  Taxation,  and  the  [222]  other  documents.  From  the  year  1202  to  1286, 
the  average  price  of  wheat  was  nearly  31.  6s.  8d.  a  quarter,  and  from  1287  to  1300, 
a  tod  of  wool  was  worth  10s.,  equal  to  30s.  at  the  present  time,  prices  wholly  incon- 
sistent with  the  value  of  the  land,  as  stated  by  the  documents  produced.  The  object 
of  the  inquisition,  7  Edw.  1,  was  clearly  to  ascertain  the  nature  of  the  tenure,  and 
not  the  value  of  the  property.  In  1315,  the  date  of  the  inquisition  6  Edw.  2,  the 
price  of  wheat  at  Oxford,  according  to  Fleetwood,  was  20s.  a  quarter  ;  in  the  following 
year,  U.  128. ;  and,  in  1317,  21.  4s.  :  these  prices  distinctly  shew  that  3d.  an  acre 
could  not'  at  that  time,  have  been  near  the  value  of  the  land.  The  value  of  the 
hind,  as  stated  in  the  inquisition,  18  Edw.  2,  is  evidently  incorrect,  as  is  also  the 
value  affixed  to  the  works  to  be  done  by  the  villeins  of  the  manor.  It  is  clear  also, 
from  a  passage  in  that  inquisition,  that  the  park  could  not  have  consisted  of  thirty 
acres  only,  for  it  states  that  the  agistment  of  cattle  in  the  park,  in  the  summer,  was 
worth  only  12s.,  because  there  were  wild  animals  in  the  same.  It  is  not  only  incredible 
but  impossible,  that  deer,  beasts  of  the  chase,  could  have  been  kept  in  a  park  of  thirty 
acres,  and  that  a  park  belonging  to  the  Earl  of  Chester.  In  Bailey  v.  Sewell,  before 
Sir  Thomas  Plumer,  an  issue  was  directed  to  try  a  modus,  where  several  ancient 
documents  shewed  that  the  modus,  as  compared  with  the  value  of  the  lands,  was 
grossly  rank.(a)  The  issue  was  tried  before  Lord  Tenterden,  at  Norfolk,  and  was 
afterwards  heard  by  Lord  GifFord,  and  the  modus  was  established,  and  a  new  trial 
refused.  The  inquisition,  post  mortem,  16  James  1,  proves  distinctly  how  little 
reliance  can  be  placed  on  the  ancient  documents  as  to  value :  that  inquisition,  which 
is  dated  16  James,  1618,  stating  the  value  of  the  park  to  be  51.  only,  when  it  is  proved 
that,  in  1692,  only  seventy-four  years  afterwards,  50001.  was  paid  for  it  on  the 
purchase  by  Henry  Neale. 

[223]  The  case  stood  over  till  the  22nd  July,  for  the  purpose  of  procuring  the 
papers  in  Bailey  v.  Seicell,  but  which,  on  examination,  did  not  appear  to  apply  to  the 
question  of  rankness. 

In  the  course  of  the  arguments,  MyiUm  v.  Harris  (3  Price,  19 ;  3  E,  &  Y.  1391), 

(a)  See  Bailey  v.  Sewell,  1  Russ.  239. 


974  BREE   V.  BECK 


YOU.  224. 


Drake  v.  Smpth,(b)  Ekins  and  Pigot  (3  Atk.  534 ;  2  E.  &  Y.  108),  and  Harwood  v.  Sims 
(4  Price,  427  ;  2  E.  &  Y.  601),  were  referred  to. 

Alexander,  L.  C.  B.  The  question  in  all  these  cases  is  the  inference  to  be  drawn 
from  a  great  jariety  of  circumstances.  And  these  circumstances  vary  so  much  that 
one  case  can  scarcely  be  said  to  be  conclusive  on  any  other.  Can  I  deduce  any  rule 
on  the  subject  from  the  cases  ?  If  I  could  have  inferred  that  the  inquisitions  were 
conclusive  as  to  the  value,  then  there  would  be  no  doubt  or  difficulty ;  but  the  cases 
are  quite  otherwise.  Lord  Hardwicke  has  frequently  said  that  these  documents  are 
not  conclusive  as  to  value ;  and  in  the  case  of  Bailey  v.  Sewell,  the  effect  of  them  as  to 
value  seems  to  have  been  disregarded.  I  cannot  say  they  are  conclusive  ;  and,  unless 
they  are  conclusive,  I  cannot  disregard  the  usage  which  has  been  proved  merely 
on  the  authority  of  these  instruments.  Besides  the  questions  of  value,  a  question 
arises  as  to  rankness,  which  is  peculiarly  a  question  for  the  opinion  of  a  jury.  It  is 
true  that  there  may  be  cases  in  which  the  modus  is  so  evidently  rank  that,  using  the 
expression  attributed  to  an  eminent  Judge,  I  should  be  ashamed  of  sending  it  to  a 
jury.  This,  however,  is  not  that  case.  I  think  the  question  will  be  better  under- 
stood by  an  examination  before  a  jury. 

Minutes  of  Decree.  The  bill  to  be  dismissed  with  costs  as  to  milk,  unless  the 
plaintiff  elect  within  a  week  to  take  an  issue.  Issue  directed  as  to  the  [224]  modus 
for  Allesley  Park  in  the  terms  of  the  answer,  including  the  schedule  and  map,  with 
liberty  for  the  Judge  to  indorse  the  postea  specially.  Bill  dismissed  with  costs  as  to 
tithe  of  milk,  as  regards  the  yard,  garden,  and  premises  of  the  defendant,  Joseph 
Bavrs.  Account  with  costs,  as  to  other  titheable  matters,  as  regards  the  yard,  garden, 
and  premises. 

The  issue  came  on  to  be  tried  at  the  Summer  Assizes  for  the  county  of  Warwick, 
in  1830,  before  the  Lord  Chief  Baron. 

At  the  trial  the  plaintiffs  at  law  (the  defendants  in  equity)  gave  the  same  evidence 
as  had  been  produced  by  them  on  the  hearing  of  the  cause  in  equity,  and,  in  addition 
to  that  evidence,  they  also  put  in  the  will  of  Serjeant  Flint,  dated  22nd  August,  1670, 
by  which  Allesley  Park  appeared  to  be  charged  with  an  annuity  of  1601.  a-year.  They 
also  gave  in  evidence  an  endowment  of  the  vicarage  of  St.  Mary,  Litchfield,  by  which 
the  vicarage  was  endowed  with  a  money  payment,  to  the  amount  of  upwards  of  301. 
per  annum,  three  years  before  the  date  of  the  Ecclesiastical  Survey,  though,  in  that 
survey,  the  same  vicarage  was  returned  of  the  value  of  101.  only.  This  evidence  was 
not  objected  to,  but  the  learned  Judge,  in  summing  up,  told  the  jury  he  ought  not 
to  have  received  it,  and  that  they  ought  to  lay  it  out  of  their  consideration. 

The  defendant  at  law  (the  plaintiff  in  equity),  in  addition  to  the  evidence  produced 
by  him  in  equity,  produced  an  indenture  of  lease,  12th  May,  3  &  4  Ph.  &  M.,  A.D. 
1556,  by  which,  after  reciting  a  former  lease,  16th  May,  15  Edw.  6,  of  the  park  and 
ground,  called  Allesley  Park,  except  the  wood,  for  twenty-one  years,  at  the  rent  of 
201.,  Lord  Abergavenny  demised  to  R.  F.,  for  certain  sums  of  money  then  to  the  said 
Lord  Abergavenny  in  his  need  [225]  disbursed  and  paid  by  the  said  R.  F.,  his  park 
and  ground,  called  or  known  as  Allesley  Park,  with  the  woods,  &c.  for  twenty-one 
years,  at  the  rent  of  401. 

A  bargain  and  sale,  by  way  of  mortgage,  28th  May,  3  &  4  Ph.  &  M.,  A.D.  1556, 
from  Lord  Abergavenny  to  R.  F.  for  4001.,  of  "  all  that  his  park  and  ground,  called 
or  known  by  the  name  of  Allesley  Park,  in  the  county  of  Warwick,  then  lately 
inclosed  with  pales,"  and  the  old  lodge,  and  all  other  his  lands,  &c.,  with  the  said 
park ;  with  a  proviso  for  redemption,  upon  payment  of  the  4001.  upon  a  day  certain  ; 
and,  in  default  thereof,  that  R.  F.,  upon  the  payment  of  the  further  sum  of  2001., 
should  stand  seised  of  the  property  for  ever. 

An  extract  from  the  register-book  of  the  Priory  of  Coventry,  preserved  in  the 
Exchequer,  dated  in  1249,  by  which  certain  persons,  therein  described,  "with  the 
concurring  assent  as  well  of  the  prior  and  convent,  as  of  the  then  rector,  to  the  church 
of  Anestie  (Allesley)  by  the  Lord  Hastings  presented,  assigned  that  the  rector  for 
the  time  being  should  receive  perpetually  all  oblations  and  obventions,  tithes,  and 
profits,  to  the  said  church  belonging,  except  entirely  to  the  church  of  Coventry,  for 
sepulture,  6s.  8d.,  yearly  to  be  paid,  and  except  also  the  tithes  of  the  park  of  the  same 

{b)  Dan.  104 ;  5  Price,  369 ;  3  E.  &  Y.  888;  8  Price,  692 ;  3  E.'&  Y.  1012,  1187. 
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vill,  and  all  personal  tithes,  which  among  oblations  were  wont  to  be  oflfered  on 
Sundays,  because  the  Lord  Hastings,  patron  of  the  church,  released  to  the  church 
of  Coventry,  his  common,  freely,  in  Coventry,  Corundalne,  and  the  hamlets  about 
the  same." 

The  defendant  also  produced  bailiffs'  accounts  of  the  manor  of  AUesley,  in  the 
reigns  of  Hen.  7  and  Hen.  8 ;  in  which  were  items  for  the  agistment  of  the  park 
there,  demised  to  G.  W.,  81.  3s.  4d.,  and  receipts  from  the  farmers  of  the  herbage,  for 
half  a  year,  41.  Os.  '2d.,  and  for  a  whole  year,  91.  16s.  1  Id. ;  but  no  charge  for  the  pay- 
ment of  a  money  composition  in  lieu  of  tithes. 

[226]  It  appeared,  upon  the  trial,  that  there  were,  upon  this  district,  vestiges  of 
very  ancient  inclosures. 

The  Lord  Chief  Baron  told  the  jury,  in  his  summing  up,  that  the  word  "  tithes  " 
in  the  extract  from  the  Register  book  of  1249,  did  not  necessarily  import  that  tithes 
in  kind  were  then  payable ;  and  that  the  term  would  be  satisfied,  should  they  be  of 
opinion  that,  at  that  time,  a  money  composition  was  payable  in  lieu  of  tithes.  He 
further  told  them,  that  if  they  were  satisfied  that  the  modus  had  not  existed  from 
time  immemorial,  or  was  not  payable  for  the  district  in  question,  they  should  find  for 
the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  establishing  the  existence  of  the  modus. 

In  Hilary  Term,  1831,  Groulbourn,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  upon 
the  grounds  that  the  verdict  was  against  the  evidence,  and  that  the  Lord  Chief  Baron 
had  misdirected  the  jury. 

Mr.  Denman,  Mr.  Serjt.  Adams,  and  Mr.  Boteler,  shewed  cause  against  the  rule ; 
and  Mr.  Serjt.  Goulbourn,  Mr.  Amos,  and  Mr.  Pennington,  supported  it. 

In  support  of  the  application  for  a  new  trial,  it  was  argued  that  due  weight  had 
not  been  given  by  the  learned  Judge,  in  directing  the  jury,  to  the  document  pro- 
duced from  the  registry  of  the  priory  of  Coventry.  That  the  evidence  did  not  shew 
the  antiquity  of  the  boundaries  of  the  park,  or  that  the  same  had  always  been  bounded 
as  shewn  by  the  map  and  the  evidence  of  the  witnesses.  That,  with  respect  to  the 
bailiffs'  accounts,  due  weight  had  not  been  given  to  them  in  summing  up  the  evidence. 
That  the  jury  had  been  directed  that  the  word  "  tithes,"  might  be  considered  to  mean 
either  tithes  in  kind  or  a  money  payment ;  whilst,  it  was  submitted,  the  former  could 
[227]  only  be  intended.  That  evidence  of  the  endowment  of  the  vicarage  of  Litch- 
field had  improperly  been  received,  which  the  Judge,  on  reflection,  admitted,  and  told 
the  jury  not  to  attend  to  it,  but  that  it  bad  its  effect  on  the  jury.  That  the  real 
question  was  whether,  in  the  year  1190,  there  was  so  large  a  sum  paid  for  this  district, 
whether  called  a  park  or  not.  That  the  payment,  with  reference  to  the  value,  could 
not  have  been  made,  and  that  a  tract  of  land,  of  this  large  extent,  could  not  have 
been  covered  by  it.  That  the  inquisitions  were  made  in  consequence  of  a  commission 
from  the  king,  and  it  could  not  be  assumed  that  public  officers  would  render  the 
inquisitions  mere  matter  of  form ;  but,  on  the  contrary,  that  they  would  discharge 
their  duty  faithfully.  That,  with  respect  to  the  boundaries,  it  was  no  part  of  the 
rector's  case  to  shew  them ;  but  when  the  occupiers  shewed  what  they  called  the 
boundaries,  it  was  shewn,  on  the  part  of  the  rector,  that  there  were  other  boundaries 
equally  well  marked.  That,  supposing  the  modus  originally  to  have  been  for  the 
park,  and  some  land  adjoining,  which  was  afterwards  added  to  the  park,  it  ought  to 
have  been  so  left  to  the  jury.  That  it  was  not  probable  that  all  the  bailiffs'  accounts 
were  erroneous,  or  that  all  of  them  should  contain  the  same  entry.  That  the  question 
raised  by  them  as  to  the  wood  was  never  submitted  to  the  jury,  and  the  tithes  might 
have  been  payable  by  the  person  who  cut  the  wood,  or  it  might  have  been  for  wood 
not  liable  to  the  payment  of  tithe.  The  fact  of  the  bailiff's  not  havifig  paid  the  tithe 
was  objected  to,  and  the  learned  Judge  gave  an  eft'ect  to  it  which  weighed  with  the 
jury  ;  for  it  was  withdrawn  from  the  consideration  of  the  jury  by  the  learned  Judge's 
telling  them  the  account  ought  to  have  contained  payments,  which,  in  fact,  the  bailiff 
had  not  made. 

In  opposition  to  the  application  it  was  contended  that  the  boundaries  were  suffi- 
ciently proved.  That,  to  suppose  a  [228]  park  of  thirty  acres  to  have  contained  bejista 
of  the  chase,  was  absurd.  That  the  modus  was  proved  to  have  been  paid  for  upwards  * 
of  one  hundred  and  fifty  years ;  and  the  fair  presumption  to  be  drawn  from  its  long 
existence  was  that  it  had  a  lawful  origin.  That  the  modus  was  not  pleaded  as  a 
modus  for  an  antient  park,  but  for  a  district  of  land  called  or  known  by  the  name  of 
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AUesley  Park ;  and  the  issue  was  so  directed.  That  it  was  no  part  of  the  occupiers' 
case  to  make  out  that  it  was  ancient  park,  the  real  and  substantial  issue  being, 
whether  the  payment  was  a  modus  for  the  district  called  Allesley  Park.  That  it  was 
not  necessary  for  the  occupiers  to  shew  that  a  single  acre  of  these  lands  was  in  the 
tenure  of  Lord  Hastings.  That  they  had  proved  distinctly  that,  for  the  district  of 
land  called  Allesley  Park,  31.  6s.  8d.  had  been  paid  since  1668,  whether  the  farm  was 
ancient  or  not.  That  the  terriers,  rectors'  books,  and  parol  evidence,  all  shewed  the 
existence  of  this  payment,  and  that  tithes  in  kind  were  never  rendered.  That  the 
deed  of  composition,  if  it  proved  any  thing,  proved  that  the  rector  was  not  entitled 
to  any  tithes.  That  endowments  were  constantly  produced,  in  which  no  mention  of 
a  modus  could  be  found,  and  yet  moduses  were  constantly  established.  That,  with 
regard  to  the  inquisitions,  it  was  no  part  of  the  duty  of  the  persons  by  whom  they 
were  returned,  to  state  the  nature  of  the  value.  That  they  were  governed  by  certain 
rules  as  in  the  case  with  respect  to  lines  and  recoveries  at  the  present  time,  as  also 
with  respect  to  deodands,  where  the  inquiry  was  taken  upon  oath,  and  for  the  l)enefit 
of  the  Crown,  but  which  were  notoriously  incorrect  as  to  value.  That  it  could  not 
•be  imagined  that  the  castle  or  mansion  of  the  Earl  of  Chester  should  have  been  worth 
5s.,  and  a  dove-house,  4s.,  which  was  stated  in  the  inquisition  6  Edw.  2.  That  it 
was  clear  that  these  were  merely  nominal  values,  probably  fixed  much  in  the  same 
manner  as  the  king's  silver  at  the  present  time.  That  the  Lord  Chief  Baron  left, 
however,  the  weight  due  to  these  instruments  fairly  to  the  consideralson  of  the  jury ; 
and  all  that  could  be  said  on  the  [229]  other  side  was  that  he  did  not  direct  the 
jury  that  they  were  entitled  to  implicit  credence.(a)i  The  following  cases  were 
referred  to  on  the  part  of  the  occupiers :  Vaughton  v.  Smith  (not  reported),  Sewell  v. 
Bailey  (1  Kuss.  239),  Fairfax  v.  Holclsworth  (ante,  79),  Lord  Redendale  v.  JValhy  (ante, 
2Q2)lElers  v.  Tlm-nhy  (not  reported).  Short  v.  Lee  (2  Jac.  &  W.  464 ;  3  E.  &  Y.  1013), 
and  The  Harnchurch  case  (Morgan  v.  Tyler,  cited  in  Shoii  v.  Lee). 

Alexander,  L.  C.  B.  I  think  that  there  ought  not  to  be  any  new  trial  in  this 
case,  and  that  the  rule  ought  to  be  discharged.  On  the  part  of  the  plaintiffs  at  law 
(the  defendants  in  equity),  the  occupiers,  who  insist  on  the  modus,  there  was  proved 
as  clear  an  usage  back,  to  the  extent  of  140  or  150  years,  as  I  have  ever  known  in  the 
course  of  my  experience :  an  usage  not  proceeding  from  persons  who  were  mere 
occasional  inhabitants  on  the  one  side,  and  incumbents  for  a  short  time  on  the  other, 
but  an  acquiescence,  not  only  by  incumbents,  but  by  the  persons  who  were  the  owners 
of  the  advowson,  and  who  had  therefore  a  greater  interest  than  usual  in  sustaining 
the  emoluments  of  this  living.  It  is  generally  only  the  incumbent  who  gives  currency 
to  the  evidence  of  the  modus ;  but  here  it  was  both  the  incumbent  and  the  patron, 
for  they  happened  to  be  the  same  person.  There  is  also  this  additional  circumstance, 
that  the  advowson  was  purchased  with  the  knowledge  of  the  existence  of  this  payment, 
so  that  the  present  is  as  strong  a  case  against  the  parson  who  makes  the  claim  for 
tithes  in  kind,  as  can  possibly  be  stated.  Whenever  such  an  usage  is  proved,  though 
the  rules  [230]  of  law  entitle  the  parson  to  set  it  aside  if  he  can  make  out  a  proper 
case,  it  appears  to  me  to  be  due  to  the  respect  which  ought  to  be  paid  to  ancient 
usage  and  to  the  possessions  of  mankind,  to  require  that  the  evidence  on  which  it  is 
set  aside  should  be  quite  satisfactory.  I  do  not  say  that  it  must  amount  to  positive 
demonstration,  but  it  ought  to  be  very  satisfactory  indeed ;  for  men  buy  and  sell 
according  to  usages  established  by  such  length  of  time.  To  set  aside  such  an  usage, 
so  distinctly  proved,  the  evidence  ought  to  be  extremely  clear.  Since  I  have  sat  in 
this  place,  I  have  always  proceeded  on  that  principle.  I  have  been  obliged,  more  than 
once,  on  distinct  evidence,  to  set  aside  very  ancient  usages,  and  that,  without  even 
referring  the  question  to  a  jury,  when  I  found,  in  authentic  records,  manifest  evidence 
that  there  was  a  time,  after  the  commencement  of  legal  memory,  at  which  that  usage 
had  not  prevailed.  In  those  cases  the  question  turned  on  clear  expressions  in  ancient 
instruments,  which  could  not  mislead ;  and  I  was  perfectly  satisfied  that  the  usage 
had  a  late  commencement.     Such  was  The  Hornchurch  case,{af-  in  which  I  think  I  was 

{ay  The  arguments  in  this  case  were  very  elaborate  and  extended,  and  were 
addressed  to  the  evidence  in  detail.  As  they  are,  however,  referred  to  in  the  judg- 
ment of  the  Court,  the  above  short  summary  of  them  is  considered  sufficient. 

(a)2  Morgan,  v.  Tyler,  cited  in  SJmt  v.  Lee,  2  Jac.  &  W.  464  ;  3  E.  &  Y,  1013. 
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counsel ;  there  the  modus  was  set  aside,  and  I  think  without  a  trial,  on  clear  evidence 
of  the  receipt  of  tithe  of  hay  in  kind,  coming  out  of  the  muniments  of  the  hospital. 
But  I  repeat  that  I  think  it  is  due  to  ancient  usage,  not  to  set  it  aside  without  very 
cogent  evidence. 

Now,  the  evidence  in  this  case  is  directed  to  three  points,  any  one  of  which  would 
undoubtedly  have  been  sufficient  to  set  aside  the  usage,  if  the  defendant  had  made  it 
out.  The  first  is,  that  tithes  in  kind  had  been  rendered  after  the  time  of  legal 
memory.  The  second  is,  that  the  boundaries  of  this  place  could  not  anciently  be  the 
boundaries  now  insisted  upon.  The  third  and  last  is,  that  the  payment  is  rank ;  that 
is,  that  the  circumstances  shew  that  it  is  so  very  large  a  sum  of  money  to  be  paid  for 
the  district  [231]  for  which  it  is  pleaded,  that  it  must  have  had  an  origin  at  a  period 
when  the  value  of  money  was  much  less  than  it  was  at  the  time  of  legal  memory. 
I  will  take  these,  as  shortly  as  I  can,  in  succession. 

The  whole  evidence,  which  is  directed  to  the  first  point,  viz.  that  tithes  in  kind 
have  been  paid,  is  the  document  dated  in  1249,  in  which  it  appears  that  the  tithes  of 
the  Park,  as  it  is  called,  are  reserved.  What  that  document  is,  I  am  totally  unable 
to  understand.  To  those  who  see  nothing  but  the  document  itself,  it  appears  to  be 
the  instrument  of  persons  who  had  no  authority,  and  that  they  attempt  to  do  that 
which  by  law  no  person  can  do.  It  is  an  allotment  of  the  tithes  of  the  parish  to  the 
rector,  which  he  would  have  had  without  any  allotment.  The  word  "  tithes "  is  a 
word  of  equivocal  meaning,  and  may,  according  to  circumstances,  either  mean  tithes 
in  kind,  or  mean  that  which  is  in  lieu  of  tithes  in  kind,  a  money  payment.  Nothing, 
so  far  as  I  can  guess  the  object  of  that  instrument,  required  the  persons  penning  it  to 
direct  their  particular  attention,  in  order  to  express,  with  great  distinctness,  what  the 
ecclesiastical  emoluments  were,  which  the  rector  was  to  have ;  because  they  meant 
only  to  say  that  the  rector  should  not  have  those  particular  tithes,  whatever  they 
were,  whether  moduses  or  tithes  in  kind.  It  was  only  a  prohibition  and  exclusion  of 
his  right  to  that  extent.  It  was  immaterial  how  that  prohibition  was  expressed, 
provided  the  instrument  pointed  out  the  ecclesiastical  emoluments,  which,  without 
that  provision,  the  rector  would  necessarily  have  been  entitled  to.  I  think,  therefore, 
that  this  part  of  the  case  totally  fails,  it  rests  on  no  plausible  foundation  whatever ; 
for  the  expression  is  quite  equivocal,  and  it  is  the  only  one  on  which  this  part  of  the 
case  is  attempted  to  be  maintained. 

The  next  point  was,  with  respect  to  the  boundaries.  It  is  undoubtedly  a  rule  of 
pleading  on  these  subjects,  that  where  a  modus  is  sought  to  be  set  up  for  any 
particular  district  of  land,  the  person  who  insists  on  such  modus  must  [232]  describe 
accurately  the  boundaries  and  extent  and  limits  of  the  land,  which,  he  alleges,  are 
covered  by  the  modus,  so  that  the  parson  may  know  where  to  look  for  his  modus. 
This,  however,  has  some  limits,  as  I  shewed  in  my  judgment  in  the  late  case  of  Jiudd 
V.  Wright  (ante,  p.  147),  where  I  did  not  consider  a  very  trifling  and  immaterial 
variation  in  the  boundaries  sufficient  to  destroy  the  modus. 

In  this  case  the  word  park  is  used,  and  the  modus  sought  to  be  established  is  said 
to  be  a  modus  covering  the  park  of  Allesley ;  and  if  the  issue  were,  whether  there  was 
an  ancient  park  at  Allesley,  of  the  limits  and  boundaries  set  out  in  the  pleadings,  and 
described  by  the  witnesses,  I  should  think  that  the  documents  which  have  been  used 
in  order  to  disprove  that  part  of  the  defendants'  case,  merited  the  highest  attention. 
Still  I  should  have  thought  that,  though  they  deserved  the  highest  attention,  and 
might  have  great  weight  in  disproving  the  boundaries,  which  the  occupiers  were 
bound  to  make  out  on  their  part,  it  was  a  matter  to  be  submitted  to  a  jury  ;  and  that 
the  evidence  produced  was  not  conclusive  on  the  subject :  I  think  it  would  have  been 
exclusively  for  their  decision ;  and  that  whatever  way  it  might  have  been  found,  I 
should  not  have  acted  against  it.  The  evidence  respecting  this  part  of  the  case  rests, 
chiefly,  on  the  ancient  inquisitions,  of  which  I  need  not  state  the  expressions  or  the 
nature.  They  state  this  park  to  be  of  the  extent  of  thirty  acres.  But  I  think  the 
whole  of  this  argument  proceeds  on  a  misconception.  The  issue  was  not,  whether 
there  was  an  ancient  park  of  the  name  of  Allesley  Park,  of  the  extent  and  limits  and 
boundaries  described,  but  whether  that  district,  which  is  now  called,  and  for  a  great 
length  of  time  appears  to  have  been  called,  Allesley  Park,  is  covered  by  the  ancient 
modus  sought  to  be  established.  And  the  moment  the  plaintiffs,  on  whom  the  issue 
was  thrown,  proved  the  existence  of  the  limits,  and  that  the  lands  included  within 
those  li-[233]-mits  were  known  at  this  day  by  the  name  given  to  them,  and  that,  in 
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point  of  fact,  tithes  in  kind  had  never  been  rendered  for  these  particular  lands,  but 
that  the  modus  in  question  had  been  paid  for  them,  they  have  made  out  their  case : 
the  issue  not  being,  whether  there  is  an  ancient  farm  or  an  ancient  park  called  Allesley 
Park ;  but  whether  this  district,  which  now  appears  to  be  called  Allesley  Park,  was 
covered  by  such  a  modus.  I  think,  therefore,  the  whole  of  the  argument  respecting 
the  park  containing  only  thirty  acres,  proceeds  on  a  misconception  of  that  which  is 
the  real  issue  between  the  parties.  It  is  not  enough  to  say  that  all  this  may  be  a 
mistake ;  I  think  it  must  be  shewn  that  it  is  a  mistake,  in  order  to  authorize  us  to  set 
aside  this  ancient  usage.  If  I  were  to  conjecture  about  it,  I  should  imagine  that  the 
whole  of  the  demesne  lands  formerly  in  the  hands  of  Lord  Hastings,  or  his  ancestors, 
had  been  covered  by  this  payment ;  and  that,  though  the  smaller  district  might,  de 
facto,  have  been  formed  into  a  park,  the  whole  district  originally,  or  by  degrees, 
became  included  in  that  name.  That  conjecture  seems  to  me  to  be  quite  a  sufficient 
answer  to  all  the  documents  which  have  been  produced.  Many  important  observations 
arise  upon  the  face  of  the  documents,  but  I  do  not  think  it  is  at  all  necessary  to  enter 
into  them.  Many  circumstances  concur  in  making  me  think  that  those  documents 
were  very  inaccurate  representations  of  what  they  purport  to  describe :  but  I  do  not 
think  it  necessary  to  go  into  this  question  after  what  I  have  stated  with  respect  to 
the  nature  of  the  issue  between  the  parties  on  this  record. 

The  next  question  is,  whether  this  is  a  rank  modus.  Upon  this  point,  many  of 
the  documents  used  on  the  subject  of  the  boundaries,  have  been  brought  to  bear ;  and 
they  have  certainly  some  effect.  But  every  person  acquainted  with  the  subject  will 
recollect  that,  in  questions  of  rankness,  all  Judges  have  said  that  it  is  not  to  be 
weighed  in  very  nice  scales ;  for  that  great  lords  and  other  individuals  would  be 
disposed  to  give  a  great  deal  more  than  the  value  [234]  of  the  tithes,  in  order  to  be 
rid  of  the  annoyance  which  that  right  sometimes  introduces.  But,  at  the  same  time, 
there  must  be  limits  to  this  observation.  I  think  the  observations  which  I  have  made 
already  on  the  question  of  the  boundaries,  will  shew  very  clearly  the  inclination  of 
my  mind  on  this  subject.  The  argument  on  the  rankness  arose  very  much  on  the 
small  limits  which  are  supposed  to  be  covered  by  this  modus  ;  but,  as  I  am  not  satisfied 
that  there  is  any  evidence  to  shew  that  the  limits  were  so  confined,  and  as  I  think 
that  they  may  have  been  much  more  extensive,  I  think  that  the  argument  of  rankness 
entirely  fails.  The  same  observations  will  be  an  answer  to  the  arguments  respecting 
the  bailiff's  accounts.  Those  accounts  relate  to  the  park  only ;  but  if  I  consider  this 
modus  to  cover  a  more  extensive  district  than  that  which  is  strictly  the  park,  there  is 
an  end  to  the  arguments  on  these  documents ;  for,  undoubtedly,  they  refer  only  to 
the  park.  I  think,  therefore,  upon  the  whole,  that  no  sufficient  case  has  been  made 
to  satisfy  the  Court  that  this  is  a  bad  modus,  on  any  of  the  grounds  contended  for ; 
and  that  we  ought  to  support  this  ancient  usage,  proved  to  have  existed  for  nearly 
one  hundred  and  fifty  years,  under  the  strong  circumstances  which  I  have  mentioned. 
I  am  therefore  of  opinion  that  there  ought  not  to  be  a  new  trial.  I  think,  also,  that 
I  ought  not  to  consider  whether  I  made  exactly  the  same  observations  to  the  jury  in 
this  case,  which  I  should  have  made,  had  I  had  the  benefit  of  such  an  extended  argu- 
ment as  I  have  since  heard.  I  think  it  enough  for  me  to  feel  that,  whatever  observa- 
tions ought  to  have  been  made,  the  jury  might  very  reasonably  have  come  to  that 
conclusion  to  which  they  have  in  fact  come ;  and,  if  I  am  satisfied  of  that,  I  ought  not 
to  give  to  the  party  a  new  trial.     My  opinion  is  that  this  rule  must  be  discharged. 

Bayley,  B.  I  concur  entirely  with  my  Lord  Chief  Baron  that  the  rule  in  this 
case  ought  to  be  discharged.  [235]  The  issue  was,  whether  that  which  now  passes 
by  the  name  of  Allesley  Park,  and  which  contains  three  hundred  and  twenty-seven 
acres,  is  or  is  not  covered  by  a  payment  of  31.  6s.  8d.  a-year,  payable  at  a  given  period 
in  that  year.  How  long  that  which  is  now  called  the  park  has  had  that  appellation 
attached  to  it,  or  whether  the  whole  or  any  part  originally  passed  by  that  name,  we 
have  no  means  of  ascertaining;  but,  for  the  last  one  hundred  and  thirty-five  years, 
namely,  from  the  time  of  the  conveyance  of  1692,  it  has  had  the  name  of  Allesley 
Park,  and  has  comprehended  the  whole  district  which  is  the  subject  in  dispute ;  but, 
in  ancient  times,  whether  the  whole  of  that  was  what  may  be  denominated  a  park,  or 
part  only  a  park,  and  the  rest  of  it  might  be  considered  as  forming  the  park  estate, 
owned  with  the  park,  and  probably,  at  the  same  time,  occupied  with  what  might 
strictly  be  called  park  property,  the  evidence  is  doubtful.  The  case  has  been  decided 
by  a  jury,  and  the  reason  for  which  we  are  required  to  send  it  down  again  to  another 
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jury  is,  that  there  are  ancient  documents,  from  which  it  is  supposed  the  jury  have 
drawn  a  wrong  conclusion. 

I  think,  when  we  look  minutely  at  these  documents,  it  will  be  found  that  they  are 
not  entitled  to  the  weight  which  the  counsel  in  support  of  the  rule  seem  to  think  they 
are  entitled  to  receive.  But  whatever  be  their  weight,  unless  we  can  see  satisfactorily, 
either  that  the  verdict  is  against  evidence,  or  that  some  plain  ground  is  furnished  by 
such  documentary  evidence,  which  would  satisfy  us  that  the  verdict  of  the  jury  is  not 
a  right  verdict,  or  unless  there  had  been  some  misdirection  on  the  part  of  my  Lord 
Chief  Baron,  who  tried  this  cause,  we  ought  not  to  grant  a  new  trial ;  especially,  as 
in  cases  of  this  description,  it  is  for  the  peace  of  the  parish  that  the  litigation  should 
be  brought  to  as  speedy  a  termination  as  justice  will  allow. 

In  this  case  three  questions  arise — First,  has  this  payment  been  made  beyond 
the  time  of  legal  memory  1  Second-[236]-ly,  has  it  been  made  for  and  in  respect  of 
these  three  hundred  and  twenty-seven  acres?  And  thirdly,  is  it  or  is  it  not  so  dis- 
proportionate to  what  may  be  supposed  to  have  been  the  value  of  the  tithes  of  this 
district,  at  the  commencement  of  legal  memory,  as  to  be  unavailable  on  the  ground  of 
rankness.     These  are  the  three  points  for  consideration. 

First.  In  order  to  make  out  that  the  payment  did  not  commence  until  after  the 
period  of  legal  memory,  a  document,  of  the  date  of  1249,  is  relied  upon  ;  and  that  is 
the  only  document,  and  the  only  piece  of  evidence  in  the  case,  from  which  payment, 
within  the  time  of  legal  memory,  of  tithes  in  kind  is  attempted  to  be  inferred,  with, 
perhaps,  the  single  exception  of  an  observation  which  may  be  made  on  the  bailiffs 
accounts.  Now,  when  we  look  at  this  instrument  on  which  my  Lord  Chief  Baron  has 
fully  commented,  what  is  it?  Not  an  instrument  to  which  the  patron,  or  the  owner 
of  the  estate  in  question,  is  a  party.  It  is  an  instrument  by  which  certain  persons, 
professing  to  act  as  commissioners  for  the  priory  and  convent  of  Coventry,  take  upon 
themselves  to  assign  to  the  rector  of  Allesley  all  the  tithes  and  oblations  belonging  to 
that  church,  with  the  exception  of  the  tithes  of  Allesley  Park;  and  it  is  from  the 
language  in  which  that  exception  is  couched  that  it  has  been  contended  that  we  are 
bound  to  infer,  that  tithes  in  kind  were  payable  at  that  period ;  and  that,  in  his 
observations  to  the  jury  in  that  particular,  my  Lord  Chief  Baron  was  incorrect,  his 
observations  in  that  respect  being,  that  the  word  "  tithes  "  in  that  instrument  did  not 
necessarily  import  tithe  in  kind,  but  might  be  satisfied  with  a  customary  payment  (if 
that  customary  payment  at  that  period  existed)  in  lieu  of  tithe.  In  judging  what 
meaning  is  to  be  attached  to  a  particular  instrument,  whether  of  ancient  or  of  modern 
date,  it  is  material  to  consider  what  information  the  persons  who  speak  by  such  instru- 
ment may  be  likely  to  have  on  the  subject,  and  how  far  they  would  be  likely  to  use 
the  most  accurate  language.  Now,  all  they  say  in  this  case  is,  we  give  you  every 
thing  but  one  [237]  subject,  on  which  we  do  not  act,  we  leave  the  tithe  of  the  park 
of  Allesley  as  we  find  it.  Does  that  of  necessity  mean  that  tithe  was  payable  in  kind  1 
If,  for  fifty  years  before  that  period,  there  had  been  an  agreement  by  which  the  money 
payment  of  31.  6s.  8d.  was  to  be  paid  in  lieu  of  tithe  of  this  park,  it  would  be  natural 
enough  that  they  should  use  this  word  "tithe,"  because  it  was  not  material  in  that 
document  that  they  should  distinguish  whether  the  tithe  was  payable  in  kind  or  by 
a  money  payment,  the  manner  of  payment  of  the  tithe  being  perfectly  immaterial  to 
the  object  with  which  that  exception  was  introduced. 

The  next  document  relied  on  was  a  document  of  the  date  of  1279,  the  object  of 
which  was  to  satisfy  our  minds  that  the  payment,  though  it  might  have  been  imme- 
morial, had  not  been  made  for  the  327  acres,  but  for  a  much  less  quantity,  because 
Allesley  Park  is  in  that  document  described  as  containing  30  acres  only.  Whether 
that  be  an  accurate  description  of  the  quantity  of  land  which  at  that  time  was  considered 
the  demesnes  of  Allesley  Park,  or  whether  "  the  acre  "  at  that  period  meant  the  same 
quantity  which  is  denominated  by  an  acre  now,  we  do  not  know.  Many  observations 
were  made  on  this  document,  but  I  think  the  true  answer  to  this  document,  in  the 
attempt  made  to  apply  it  to  the  present  case,  is  that  there  might  be  a  park  of  30  acres, 
and  of  30  acres  only,  at  that  period  of  time,  but  that  such  park  did  not  constitute  the 
full  extent  of  those  demesnes  for  which  the  31.  6s.  8d.  was  paid,  but  that  it  constituted 
a  part,  and  a  very  inconsiderable  part,  of  the  land  covered  by  this  payment.  I  therefore 
tkink  that  this  document  does  not  furnish  a  satisfactory  ground  for  believing  that,  at 
that  time,  the  land  covered  by  the  payment  now  under  consideration  consisted  of 
30  acres,  and  of  30  acres  only. 
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The  bulk  of  the  residue  of  the  evidence  will  be  found,  in  a  great  degree,  to  apply 
to  the  question  of  rankness.  Now,  on  the  question  of  rankness,  it  is  to  be  observed 
that  this  is  a  farm  modus,  covering  a  large  portion  of  land.  [238]  It  is  a  modus  to 
which  the  patron  of  the  living  is  one  of  the  parties ;  and  it  is  not  very  improbable 
that  the  patron  of  the  living,  who  was  to  protect  his  land  for  all  periods  of  time,  and 
who  was  to  have  the  power  of  conferring  that  living  upon  the  personal  object  of  his 
consideration,  should,  with  a  view  to  perfect  the  future  security  of  his  estate,  make  a 
fair  and  liberal  compensation  to  the  rector  of  the  parish.  It  is  not  improbable  that, 
under  such  circumstances,  he  should  be  liberal  as  to  the  amount  of  the  money  to  be 
given  by  way  of  modus  or  compensation  for  the  tithe.  Besides,  on  calculation,  the 
sum  does  not  amount  to  quite  2|d.  per  acre ;  which  is  certainly  not  a  large  quantum 
per  acre.  Moduses  have  been  attempted  to  be  established,  in  which  the  sum  per  acre 
was  much  larger,  and  I  believe  a  farm  modus  has  been  actually  established  (and  a 
distinction  has  been  from  time  to  time  made  between  farm  moduses  and  others,  allowing 
a  greater  degree  of  liberality  in  respect  of  farm  moduses),  in  which  Is.  per  acre  was  not 
considered  as  too  high. (a)  You  cannot,  therefore,  predicate  of  a  farm  modus  that  it 
must  of  necessity  be  too  high,  when  it  is  2|d.,  or  2^d.  per  acre. 

In  order  to  satisfy  the  Court  that  the  payment  of  31.  6s.  8d.  could  not  have  been 
immemorial,  Pope  Nicholas'  Taxation  was  relied  upon ;  and  it  was  said  that  the 
payment  bore  so  large  a  proportion  to  the  value  of  the  whole  tithe,  being  five  marks, 
and  the  whole  tithe  being  described  in  Pope  Nicholas'  Taxation  as  of  the  value  of 
twelve,  that  it  was  impossible  to  suppose  that  this  money  payment  could  have  been 
made  at  that  time.  This  of  course  was  a  matter  of  observation,  and  for  the  considera- 
tion of  the  jury.  The  jury  would  have  to  consider,  on  the  one  hand,  whether  they 
were  satisfied  that,  in  that  particular,  Pope  Nicholas'  Taxation  was  or  was  not  correct, 
and  whether  it  did  or  did  not  truly  and  accurately  state  the  full  amount  of  money 
which  was  the  value  of  the  living  in  question.  [239]  That  was  a  question  for  them  ; 
and  perhaps,  if  they  had  drawn  a  contrary  conclusion  in  this  case,  I  might  not,  in  any 
respect,  have  been  dissatisfied  with  it.  But,  Pope  Nicholas'  Taxation  is,  as  it  appears 
to  me,  one  of  the  strongest  grounds  against  the  present  verdict,  and  that  having  been 
submitted  to  the  consideration  of  the  jury  without  any  observation  which  could  in  any 
respect  mislead  them,  it  does  not  furnish  any  material  ground  on  which  the  present 
verdict  can  properly  be  set  aside. 

The  Nonffi  Ilolls,  and  the  Ecclesiastical  Survey,  are  open  to  pretty  nearly  the  same 
observation.  The  Nonae  Rolls  followed  the  taxation  of  Pope  Nicholas ;  and  the 
Ecclesiastical  Survey  puts  the  value  of  the  property  in  question  at  about  17  marks 
and  a  fraction,  raising  it  considerably  higher  certainly  than  it  was  in  Pope  Nicholas' 
Taxation.  There  were  two  or  three  inquisitions  about  that  period,  which  were 
presented  to  the  consideration  of  the  jury,  and  from  which  it  was  inferred  that  the 
value  of  the  property  in  question  was  so  inconsiderable  at  that  period,  that  it  was 
impossible  there  could  have  been  31.  6s.  8d.  payable  by  way  of  composition  for  the 
tithe.  Now,  when  we  look  at  the  value  which  is  put  on  the  amount  of  the  property 
to  which  these  inquisitions  refer,  it  certainly  appears  that,  in  several  instances,  they 
put  the  value  so  low,  that  I  am  not  surprised  that  a  jury  should  consider  that  they 
could  not  place  any  reliance  upon  them. 

The  bailiff's  accounts  were  materially  pressed  upon  our  consideration,  and  I  think 
they  admit  of  plain  and  easy  answers.  They  were  produced  for  the  purpose  of 
satisfying  the  Court  that,  from  the  rents  with  which  the  bailiff  charged  himself,  it 
was  impossible  that  the  whole  property  could,  at  that  period  of  time,  have  been  of 
such  an  amount,  as  could  in  any  respect  make  31.  6s.  8d.  a  reasonable  compensation 
for  the  tithes ;  and  they  were  adduced  also  for  the  purpose  of  implying  that,  if  the 
sum  of  31.  6s.  8d.  was  at  that  time  payable,  it  was  to  be  expected  that  the  bailiff,  in 
discharging  himself  in  his  account,  would  have  taken  [240]  notice  of  the  payments  in 
discharge  of  that  sum  of  money.  Now,  in  the  first  place,  when  we  look  at  the  bailiffs 
accounts,  with  what  does  the  bailifl" debit  himself?  He  debits  himself  with  81.  3s.  4d. 
for  the  farm  and  the  agistment  of  the  park  then  demised.  The  first  question  I  would 
ask  on  that  is,  what  was  the  extent  of  that  park  1  Was  it  the  whole  327  acres,  or  not? 
On  that  this  document  is  perfectly  silent?  It  might  be  that  park  which  had  been 
mentioned  in  the  early  inquisition  as  being  30  acres,  and  of  much  smaller  dimensions 

(a)  O'Connor  v.  Cook,  6  Ves.  665,  8  Ves.  535 ;  2  E.  &  Y.  498. 
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and  extent  than  that  which  now  has  acquired  the  name,  and  passes  by  the  name  of 
Allesley  Park,  containing  327  acres.  Therefore,  we  are  at  a  loss  to  know,  in  these 
bailiffs  accounts,  what  was  the  extent  of  the  agistment  of  the  park.  Well,  then, 
what  is  meant  by  the  agistment?  Does  that  give  to  the  tenant  the  full  possession 
of  the  land,  the  sole  and  exclusive  occupation,  with  all  the  pasturage  and  all  the 
privileges  ?  or  does  it  merely  give  him,  at  certain  periods  of  the  year,  the  power  of 
turning  in  his  cattle,  and  feeding  them  on  the  grass  1  Is  the  whole  of  it,  in  the  first 
place,  in  pasturage  1  Is  there  to  be  no  hay  made  1  Is  the  lord  to  be  excluded  1  All 
this  would  depend  on  the  bargain  which  the  bailiff  from  time  to  time  made  on  behalf 
of  his  lord  with  the  person  hiring  the  agistment.  The  agistment  may  imply  that  the 
lord  is  to  have  his  hay,  that  the  lord  is  to  be  at  liberty  to  turn  in  cattle  of  his  own ; 
but  that,  subject  to  the  lord's  rights  in  these  respects,  the  tenant,  or  person  to  whom 
the  agistment  is  let,  shall  have  the  power  of  turning  in  and  taking  cattle  of  other 
persons.  Now,  considering  the  loose  language  in  which  the  agistment  of  the  park  is 
mentioned,  and  without  knowing  what  was  meant  by  the  park  at  that  period  of  time, 
these  bailiff's  accounts  do  not  seem  to  me  to  furnish  any  ground  which  enables  me  to 
say  distinctly  for  what  that  sum  of  81.  3s.  4d.  was  paid.  But  it  is  said  that,  if  this 
payment  was  at  that  time  made,  it  is  natural  to  expect  that  the  bailiff  would  have 
discharged  himself,  by  shewing  that  he  had  made  that  payment ;  that,  [241]  however, 
would  depend  on  this,  whether  he  weis  to  be  the  hand  by  which  the  payment  was  to 
be  made.  It  might  be  that  the  person  to  whom  the  agistment  was  let,  might,  by  the 
bargain,  be  the  person  to  pay  this  31.  Gs.  8d.,  or  it  might  be  that  the  receiver,  to  whom 
the  bailiff  from  time  to  time  made  his  payments,  was  the  person  by  whom  the  31.  6s.  8d. 
was  to  be  paid ;  for  it  will  appear  that,  in  every  one  of  those  documents,  there  is  a 
balance  paid  by  the  bailiff  to  the  receiver,  and  it  is  quite  as  natural  to  suppose  that 
the  receiver  would  be  the  person  by  whom  this  31.  6s.  8d.  was  to  be  paid,  as  that  it 
should  be  paid  by  the  bailiff". 

Having  made  these  observations^  with  respect  to  the  effect  of  the  bailiff's  entries, 
I  now  come  to  the  consideration  of  the  leases  in  the  time  of  Edward  the  6th,  and  of 
Philip  and  Mary,  and  the  conveyance  or  mortgage  for  6001.  Now  the  lease  is  at  a 
rent  of  201.  per  annum,  but  whether  any  fine  was  paid  does  not  appear.  The  lease 
itself  is  not  produced,  and  we  are  ignorant  whether  it  is  in  existence,  or  what  lands 
it  comprehended.  It  has  been  assumed  that  the  lease  contained  the  whole  327  acres, 
and  it  might  do  so,  but  it  is  very  doubtful ;  what  is  professed  to  be  granted  by  it  is, 
what  at  that  time  was  Allesley  Park,  inclosed  with  pales ;  whether  the  whole  327 
acres  or  less,  it  is  impossible  to  say  :  and  this  does  not  furnish  a  sufficient  ground  for 
a  new  trial. 

The  second  lease,  which  was  granted  at  401.  a-year,  is  a  lease  granted  in  considera- 
tion, not  only  of  that  rent,  but  also  of  a  certain  sum  of  money  to  the  said  Lord 
Abergavenny  in  his  need  disbursed ;  what  proportion,  therefore,  might  be  paid  by 
way  of  fine,  in  order  to  get  that  lease,  is  a  point  on  which  this  evidence  fails.  The 
extent  of  what  is  granted  by  that  lease  depends  on  what  was  the  extent  of  the 
inclosed  park  at  that  time :  whether  that  did  or  did  not  include  the  327  acres,  or 
whether  it  applied  only  to  a  limited  district,  is  a  point  on  which  the  evidence  in  the 
cjise  leaves  us  entirely,  as  it  seems  to  me,  in  the  dark.  And  I  think,  in  that  respect, 
it  does  not  furnish  a  ground  on  which  we  [242]  can  safely  act.  The  conveyance  is  a 
conveyance  by  way  of  mortgage,  in  consideration  of  the  sum  of  4001.  lent ;  and  there 
is  a  stipulation  for  the  payment  of  2001.  more,  if  Lord  Abergavenny  shall  not  make 
his  payment  within  the  period  of  time,  within  which,  according  to  the  stipulation  in 
the  mortgage,  it  was  required  he  should  make  it;  and  in  that  event  the  mortgagee  is, 
on  the  payment  of  2001.  in  addition,  to  be  entitled  to  claim  a  conveyance  of  the 
estate.  Now,  what  is  it  that  this  instrument  passes'?  If  it  applies  to  the  whole  327 
acres,  I  admit  that  it  would  be  a  strong  document  against  the  present  verdict,  for  it 
would  shew  that,  at  that  period  of  time,  6001.  w;is  considered  as  being  the  full  value 
of  the  property  in  question.  But  it  seems  to  me  to  admit  of  a  fair  matter  of  doubt, 
whether  it  does  apply  to  the  whole  of  the  327  acres  or  not.  I  am  of  opinion,  there- 
fore, that  that  instrument  does  not  furnish  any  solid,  safe,  or  satisfactory  ground,  on 
which  we  can  say  that  this  verdict  ought  to  be  disturbed. 

Looking  at  all  the  documents,  it  seems  to  me  that  nothing  furnishes  any  thing 
like  a  substantial  ground  for  questioning  the  propriety  of  the  present  verdict,  except 
the  Taxation  of  Pope  Nicholas,  where  the  value  of  the  whole  living  is  described  as 
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being  twelve  marks,  the  Nonae  Rolls,  the  Ecclesiastical  Survey,  and  this  mortgage. 
They  do  not,  however,  as  it  seems  to  me,  furnish  any  satisfactory  ground  upon 
which  we  can  approach  to  any  thing  like  certainty  that  the  present  verdict  is  wrong, 
or  that  a  different  jury  ought  not  to  come  to  a  similar  conclusion,  or  that  a  contrary 
conclusion  would  be  one  which  would  ultimately  decide  what  would  be  just  between 
the  parties.     1  am  therefore  of  opinion  that  this  rule  ought  to  be  discharged. 

Garkow,  B.  I  entirely  agree  with  all  the  reasoning  of  the  Lord  Chief  Baron  and 
my  brother  Bayley,  on  the  several  documents  and  on  the  evidence  which  has  been 
submitted  to  the  jury  ;  and  I  shall  confine  myself  to  the  [243]  observation  pressed 
on  the  Court,  of  the  verdict's  being  unsatisfactory,  from  what  fell  from  the  learned 
Judge  who  tried  the  issue.  The  ground  of  complaint  was,  that  his  Lordship  left  the 
jury  so  impressed  with  his  opinion,  that  it  was  not  their  finding.  Now,  it  appears 
that  the  documents  were  not  in  any  manner  withdrawn  from  the  consideration  of  the 
jury,  and  that  the  Judge  told  them  that,  according  to  the  impression  on  their  minds 
of  the  accuracy  or  inaccuracy  of  those  documents,  they  would  find  either  the  one  way 
or  the  other.  Is  it  to  be  supposed  that  a  Judge  is  to  be  a  mere  note  taker,  and  never 
to  express  his  opinion?  If  such  a  rule  could  prevail,  juries  and  Judges  would  indeed 
have  reason  to  complain,  and  so  would  the  Court  directing  the  issue.  I  know  that 
Lord  Eldon  has  said,  and  acted  upon  it,  that  a  verdict  was  unsatisfactory  and  must  go 
back  again,  unless  the  Judge  who  tried  it  assisted  the  jury  both  as  to  the  law  and  as 
to  the  facts  of  the  case.  I  think  this  verdict  ought  not  to  be  set  aside,  and  that  a  new 
trial  ought  not  to  be  granted. 

Vaughan,  B.  Having  listened  with  earnest  attention  to  the  very  able  arguments 
that  have  been  addressed  to  the  Court  in  support  of  this  rule,  and  having  also 
listened  to  the  elaborate  judgments  given  by  my  learned  brothers  who  have  preceded 
me,  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I  do  not  regret  that  this 
has  been  made  the  subject  of  much  discussion,  because  it  is  not  enough  merely  that 
justice  should  be  administered  between  the  parties,  but  it  is  desirable  that  it  should 
be  administered  according  to  their  just  and  reasonable  expectations. 

This  is  an  issue  directed  by  my  Lord  Chief  Baron,  for  the  purpose  of  satisfying  his 
conscience,  and  with  a  view  to  assist  him  in  administering  that  relief  in  equity,  to 
which  the  parties  to  the  bill  may  ultimately  appear  to  be  entitled.  I  take  it  to  be 
clear  that  it  was  competent  to  my  Lord  Chief  Baron,  if  he  had  been  so  disposed,  to 
have  assumed  [244]  to  himself  the  determination  of  every  matter  of  fact  suggested  by 
this  record ;  but  it  has  been  the  practice,  more  especially  of  late  years,  to  send  these 
matters  to  the  consideration  of  a  jury. 

It  will  be  remembered,  however,  that  the  point  to  be  decided  on  this  issue  is  a 
pure  matter  of  fact :  the  issue  being,  whether  a  certain  tract  or  district  of  land,  com- 
prising about  327  acres,  called  Allesley  Park,  was  or  was  not  covered  by  a  modus  or 
money  payment  of  31.  6s.  8d. 

That  issue  involved  two  propositions,  first,  the  identity  of  the  land,  because  it 
certainly  was  incumbent  on  the  plaintiffs  to  shew  that  the  modus  applied  to  the 
particular  lands  which  were  referred  to  in  the  proceedings  in  equity ;  and  it  was 
necessary  to  shew  that  these  particular  lands  were  the  subject  of  this  money  payment. 
And,  secondly,  the  antiquity  of  the  payment,  it  being  necessary  to  shew  that  this 
payment  had  existed  from  time  immemorial.  The  affirmative  of  the  issue  was  upon 
the  plaintifi"s  at  law,  the  defendants  in  equity ;  and  being  on  them,  it  was  incumbent 
on  the  plaintiffs,  beyond  all  question,  to  make  out  these  two  propositions  to  the 
satisfaction  of  the  jury. 

It  appears  to  me  that  the  plaintiffs  at  law  have  established  both  these  proposi- 
tions in  the  only  way  in  which  they  could  be  established,  affirmatively  and  negatively 
— negatively,  by  shewing  that  no  tithes  in  kind  had  ever,  in  the  memory  of  the  oldest 
witness  that  was  called,  been  paid ;  and  affirmatively,  by  shewing  that  this  money 
payment  had  been  made  uniformly,  without  interruption,  for  a  long  succession  of 
years,  extending,  according  to  the  evidence,  beyond  all  question,  if  not  as  far  back  as 
1692,  certainly  as  far  back  as  1698.  This  appears  to  me  to  diff'er  from  all  the  cases 
that  have  come  before  me ;  for  I  must  say  I  never,  in  the  whole  course  of  my 
experience,  saw  any  proof  so  strong,  so  clear,  I  had  almost  said  so  irresistible,  as  that 
adduced  in  this  case.  From  the  fact  of  this  payment  having  been  made  for  the  period 
during  which  it  was  proved  to  have  been  made,  namely,  for  130  or  140  years,  the 
jury  would  [245]  be  called  upon  to  conclude  that  it  had  existence  beyond  the  time  of 
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legal  memory,  unless  there  was  the  most  distinct,  clear,  and  satisfactory  evidence  to 
prove  the  origin  of  that  payment  at  a  subsequent  period. 

With  respect  to  the  boundaries,  how  were  they  proved  1  Witnesses  were  called, 
who  traced  them  out  in  a  map,  with  as  much  accuracy  as  could  possibly  be  expected 
at  this  period.  It  is  difficult,  perhaps,  at  this  time,  to  account  for  the  internal 
boundaries,  but  it  is  not  unlikely  they  were  inclosures  in  the  park.  It  does  not  appear 
to  me  that  there  was  any  contradictory  evidence ;  for  it  must  be  remembered  that 
the  issue  was  not  what  was  anciently  the  limit  of  Allesley  Park,  properly  so  called, 
but  what  was  the  limit  of  the  district  known  by  the  name  of  Allesley  Park,  for  which 
this  payment  had  been  made.  Now,  as  has  been  observed,  it  is  perfectly  consistent 
with  the  plaintiff's  evidence  that  the  park  might  anciently  have  consisted  of  thirty 
acres  only  ;  and  still  it  does  not  follow  that  this  payment  might  not  anciently  have 
covered  a  much  larger  portion  of  land. 

Supposing  it  to  be  reasonably  made  out  that  this  payment  applies  to  the  district 
called  Allesley  Park,  of  the  extent  of  327  acres,  is  it  then  to  be  inferred  that  this  pay- 
ment is  too  large,  under  the  circumstances?    In  other  words,  is  this  a  rank  modus  1 
The  amount  is  about  2^d.  an  acre.     The  documents  relied  on  by  the  defendant  to 
negative  the  presumption  that  this  payment  had  continued  immemorially  are.  Pope 
Nicholas'   Taxation,    the   Ecclesiastical   Survey,   the   Nonte   Rolls,   and   the    bailiff's 
accounts.     Rankness  is  always  matter  of  evidence.     If  the  payment  be  very  high,  it 
is  strong  evidence,  and  furnishes   a  presumption  and  an  inference  that  it  is  not 
immemorial.     If,  on  the  other  hand,  the  payment  is  what  appears  to  be  extremely 
low,  that  again  raises  a  doubt  upon  it.     But  all  this  is  for  the  consideration  of  the 
jury.     The  subject  of  rankness  has  been  brought  under  discussion  in  many  cases. 
There  are  two  to  which  I  will  particularly  allude.     In  the  [246]  case  of  O'Connor  v. 
Cook  (6  Ves.  665 ;  8  id.  535 ;  2  E.  &  Y.  498)  a  farm  modus  of  201.  was  insisted  on  as 
covering  400  acres ;  that  was  a  shilling  for  every  acre.     The  Lord  Chancellor  thought 
•it  extremely  large,  but,  on  its  being  urged  before  him  that,  sending  it  to  a  trial, 
was  only  sending  it  to  the  prejudice  of  a  jury  (Lord  Kenyon,  when  at  the  Rolls, 
having  been  supposed  to  have  said,  on  one  occasion — It  is  not  sending   it  to   the 
judgment,  but  to  the  prejudices  of  the  jury),  his  Lordship  said  "I  cannot  suppose 
there  is  any  prejudice  in  a  tribunal  appointed  according  to  the  constitution  of  the 
country  to  try  the  fact."    "  I  send  it  to  their  judgment,  and  ask  them  what  they  think, 
upon  their  conscience  directed  by  their  oath."     The  Lord  Chancellor,  impressed  with 
a  notion  that  it  was  a  very  large  modus,  sent  it  down ;  and  the  jury  found  the  modus. 
There  was  a  motion  for  a  new  trial,  and  one  of  the  grounds  on  which  it  was  founded 
was,  that  the  learned  Judge  who  tried  the  cause  had  not  given  due  weight  to  the 
Taxation,  of  Pope  Nicholas.     It  is  very  much  to  be  lamented  that  different  Judges 
attach  such  different  credit  to  this  document.     Some  Judges  have  given  more  weight 
to  it  than  others,  but  I  never  heard  one  hold  it  to  be  conclusive ;  and  in  all  instances 
where  it  has  been  laid  before  the  jury,  it  has  been  left  for  them,  under  the  circum- 
stances, to  decide  upon  the  weight  due  to  it.     On  the  application  for  a  new  trial  in 
O'Connor  v.  Cook  it  was  also  said  that  further  evidence  had  been  discovered  ;  and  the 
Lord  Chancellor  sent  it  down  to  a  second  inquiry,  thinking,  undoubtedly,  the  payment 
was  very  large ;  but  chiefly  on  the  ground  that  it  was  a  question  whether  the  district 
covered  by  the  modus  was  not  a  part  of  another  hamlet,  and,  therefore,  whether  it 
might  not  extend  to  a  larger  district  than  the  400  acres.     It  went  down  a  second  time, 
the  jury  were  of  the  same  opinion  as  the  former  jury,  and  they  affirmed  this  modus  of 
Is.  per  acre.     Upon  this  a  third  application  was  made  to  the  Lord  Chancellor,  which 
he  rejected,  and  established  the  modus.     It  had  been  de-[247]-cided  by  the  tribunal 
which  was  competent  to  decide  it ;  it  was  a  matter  of  fact ;  there  was  no  imputation 
against  the  Judge  that  he  had  not  done  his  duty.     The  verdict  stood,  and  a  decree 
was  made  upon  it. 

There  was  another  case,  of  Fermer  v.  Loraine  (not  reported),  in  which  a  farm  modus 
was  insisted  to  cover  about  200  acres  of  land,  and  which,  I  think,  amounted  to  about 
7d.  or  8d.  an  acre.  It  was  the  case  of  the  rectory  of  Normanton,  in  Leicestershire. 
There  the  question  of  value  introduced  the  Taxation  of  Pope  Nicholas  and  the 
Ecclesiastical  Survey ;  and  one  party  undertook  to  demonstrate,  that  the  tithes  had 
been  rendered  in  kind  ;  and  for  that  purpose  a  lease  of  the  tithes,  in  the  time  of 
Charles  the  2nd,  was  produced,  and  there  was  a  great  deal  of  discussion  upon  the 
question,  whether  a  lease  of  the  tithes  would  not  be  the  proper  mode  of  demising 
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them,  even  if  covered  by  a  modus.  The  jury  found  a  verdict  for  the  rector,  and  an 
application  was  made  for  a  new  trial.  A  new  trial  was  granted,  the  cause  went  down 
a  second  time,  and  the  jury  again  found  for  the  rector.  Another  application  was 
made  for  a  new  trial,  and  then  the  parties  compromised  it ;  but  it  was  twice  tried. 
That  was  a  case  of  a  verdict  in  accordance  with  the  opinion  of  the  Court;  and 
notwithstanding  those  documents,  the  evidence  being  very  strong  on  the  subject  of 
the  modus,  the  Court  granted  a  new  trial.  Under  these  circumstances,  therefore,  my 
mind  is  not  at  all  embarrassed  with  the  consideration  of  rankness;  for  this  modus 
may  have  existed  from  time  immemorial,  though  it  cover  a  district  of  327  acres, 
amounting,  as  it  does,  only  to  2|d.  an  acre.  A  distinction,  in  all  cases,  has  been  taken 
between  what  is  called  a  farm  modus,  and  a  modus  for  a  particular  article,  wheie  you 
may,  by  reference  to  books,  ascertain  pretty  nearly  what  the  value  of  the  particular 
article  was  at  the  time.  I  am  not  sure  that  twelve  men  may  not  honestly  differ  in 
the  inference  to  be  drawn  from  the  [248]  evidence  on  the  one  side  and  on  the  other  ; 
but  that  is  not  enough,  unless  we  can  see  distinctly  that  injustice  has  been  done,  and 
that  the  jury  have  come  to  a  wrong  conclusion.  In  the  present  case,  not  seeing  that 
the  jury  have  come  to  a  wrong  conclusion,  I  am  not  prepared  to  say  that  their 
judgment  ought  to  be  reversed.  Under  these  circumstances,  I  think  that  the  rule  must 
be  discharged. 

Rule  discharged. 

The  cause  came  on  to  be  heard  on  the  postea,  on  the  23rd  January,  1831,  when  Mr. 
Boteler  and  Mr.  Griffith  Richards,  for  the  defendants,  argued  that  the  bill  must  be 
dismissed  with  costs  as  to  Allesley  Park,  it  being  a  general  rule  that  costs  followed 
the  result  of  the  issue. 

Mr.  Simpkinson  and  Mr.  Duckworth,  for  the  plaintiff,  contended  that  the  issue 
was  not  directed,  because  the  rector  claimed  it  as  a  matter  of  right,  but  because  the 
question  was  a  very  doubtful  one,  and  very  different  opinions  had  been  entertained 
respecting  the  credit  due  to  the  ancient  documents;  and  that,  though  the  plaintiff 
had,  in  the  result,  failed,  yet  he  had  a  fair  case  for  instituting  the  suit.  Bullen  v. 
Michel  (4  Dow,  297 ;  2  Price,  399 ;  3  E.  &  Y.  757),  and  Drake  v.  Smyth  (3  E.  &  Y. 
1187),  were  cited. 

The  Lord  Chief  Baron  (Lord  Lyndhurst)  decided  that  the  bill  ought  to  be  dis- 
missed, so  far  as  respected  Allesley  Park,  with  costs. 

On  the  following  day  the  Lord  Chief  Baron  said,  he  had  spoken  with  two  of  the 
Judges  before  whom  the  application  for  a  new  trial  was  made,  and  that  they  fully 
concurred  in  the  view  which  he  had  taken  as  to  the  mode  of  directing  the  payment 
of  the  costs. 

[249]    Memoranda. 

Hilary  Term,  in  this  year  (1831),  commenced,  under  the  late  act(l  Will.  4,  c.  70), 
on  Tuesday,  the  11th  January,  and  the  Equity  Court  sat  on  the  following  day. 

In  the  beginning  of  the  term  Sir  William  Alexander  resigned  the  office  of  Lord 
Chief  Baron,  and  was  succeeded  by  the  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Baron  Lyndhurst,  of  Lyndhurst,  in  the  county  of  Southampton. 

On  Saturday,  the  15th  January,  Sir  Wm.  Alexander  sat  for  the  last  time  to  hear 
to  a  conclusion  a  motion  which  had  been  partly  heard  by  him,  and  which  was  the 
only  business  he  had  not  decided.  Having  given  judgment,  his  Lordship  was  about 
to  retire ;  when  Mr.  Jervis,  in  the  name  of  the  bar,  addressed  him  in  the  following 
terms : — 

"  My  Lord, — I  am  desired  to  express  our  deep  regret  at  your  Lordship's  retire- 
ment from  the  high  office  of  Lord  Chief  Baron  of  this  Court,  an  office  which  your 
Lordship  has  held  long  enough  to  impress  us  with  the  most  profound  sentiments  of 
respect  for  your  great  attainments  as  a  Judge  in  equity,  and  gratitude  for  the  uniform 
kindness  and  urbanity  with  which  you  have  conducted  yourself  towards  the  members 
of  this  bar,  but  which  your  Lordship  has  held  for  too  short  a  time,  we  lament  to  say, 
to  render  this  branch  of  the  Court,  as  we  feel  it  otherwise  would  have  been,  one  of 
the  most  efficient  Courts  of  equity  in  Westminster  Hall.  We  regret  that  the  various 
duties  of  the  circuit  have  been  found  to  b.e  inconsistent  with  the  state  of  your  Lord- 
ship's health,  as  we  understand  this  to  [250]  be  the  sole  cause  of  your  Lordship's 
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lamented  retirement.  But  we  hope  your  Lordship's  retirement  into  private  life  will 
be  conducive  to  the  establishment  of  your  health,  and  that  you  will  continue  to  live 
many  years,  animated  by  the  recollection  of  the  manner  in  which  you  have  fulfilled 
the  duties  of  the  office  which  you  are  now  about  to  resign,  cheered  by  the  affection 
of  many  friends,  and  solaced  by  the  consolation  that  you  enjoy  the  regard  and  esteem 
of  every  member  of  the  profession  of  which  you  have  been  so  long  a  distinguished 
ornament." 

To  which  his  Lordship  was  pleased  to  answer — 

"  I  am  totally  unprepared  for  this.  I  cannot  sufficiently  express  the  genuine 
sentiments  of  gratitude  which  I  feel  upon  this  occasion.  I  am  persuaded  you  will 
think  that  it  is  not  an  unwise  measure  to  place  a  short  interval  between  the  agitations 
-of  life  and  the  grave.  I  am  persuaded  you  will  think  also  that  it  is  a  wise  precaution 
to  retire  from  great,  important,  and  anxious  public  duties,  while  I  feel  that  the  faculties 
of  my  mind  are  quite  unimpaired,  though  I  am  sensible  (much  more  than  any  of  my 
friends  can  be)  of  the  approach  of  corporeal  weakness. 

"  With  respect  to  my  conduct  to  the  bar,  it  would  have  been  a  strange  measure 
on  my  part,  if,  to  a  bar  possessing  high  education  and  the  perfect  manners  of  gentle- 
men, I  could  have  behaved  in  any  other  manner  than  that  which  I  have  upon  every 
occasion  intended.  With  regard  to  my  judgments,  I  have  to  reflect  that,  if  they  have 
had  the  good  fortune  to  obtain  any  reputation,  it  is  not  to  myself  alone  that  it  is 
owing.  I  am  indebted  for  it  to  the  great  learning,  the  great  industry,  and  the  great 
talent  which  have  constaatly  been  exerted  before  me,  which  have  given  me  all  the 
information  that  was  necessary  to  my  functions,  and  enabled  me  (if  I  have  been 
fortunate  enough  to  do  so)  to  execute  them  in  a  manner  in  [251]  which  justice  has 
been  done  to  the  public.  And  I  have  only,  Mr.  Jervis,  to  return  my  thanks  to  you 
for  the  kind  sentiments  which  you  have  expressed  on  this  occasion ;  and  to  assure 
you  that  gratitude  will  be  the  last  sentiment  which  will'  operate  with  me  before 
1  descend  to  the  grave." 

On  Tuesday,  the  17th  of  January,  Lord  Lyndhurst,  having  taken  the  oaths,  took 
his  seat  in  the  outer  Court  as  Lord  Chief  Baron ;  and,  on  the  following  day,  his 
Lordship  sat,  for  the  first  time,  in  the  Equity  Court. 

During  the  vacation  after  Michaelmas  Term,  Robert  Spankie,  Esq.,  Serjeant-at-law, 
received  a  patent  of  precedence  to  rank  after  Frederick  Pollock,  Esq.,  King's  Counsel; 
and  D.  F.  Jones,  Esq.,  Serjeant  at-law,  also  received  a  patent  of  precedence  to  rank 
after  the  Honourable  C.  E.  Law,  King's  Counsel. 

Li  the  same  vacation,  Thomas  Coltman,  Esq.,  was  appointed  one  of  his  Majesty's 
Counsel  learned  in  the  law,  and  the  Honourable  C.  E.  Law,  King's  Counsel,  was 
elected  Common  Serjeant  of  Loudon,  in  the  place  of  Sir  Thomas  Denman,  appointed 
his  Majesty's  Attorney -General. 

[252]  Williams  v.  Jones.  Jan.  18th,  Feb.  14th,  1831. — Bill  by  the  purchaser,  at 
an  auction,  of  tithes  for  three  years,  against  an  occupier,  for  an  account  and 
satisfaction.  It  was  objected  that,  tithes  lying  in  grant,  the  plaintiff,  as  a  lessee 
by  parol,  could  not  maintain  the  suit,  but  the  tithe  owners  having  been  originally 
made  defendants  to  the  suit,  and  on  their  disclaimer  dismissed,  the  Court  supported 
the  plaintiff's  title  and  decreed  an  account. 

The  bill,  in  this  case,  stated  the  title  of  the  vicar  to  the  tithes,  great  and  small, 
of  the  parish  ;  and  that,  being  so  entitled,  the  vicar  caused  the  tithes  to  be  put  up  to 
sale  for  three  years,  by  auction  ;  at  which  auction  the  plaintiff  became  the  purchaser 
of  the  tithes  of  the  lands  mentioned  in  the  bill,  for  three  years.  The  bill  then  stated 
the  death  of  the  vicar  before  the  expiration  of  the  three  years,  and  the  presentation, 
institution,  and  induction  of  his  successor,  and  that  the  succeeding  vicar  had  confirmed 
the  letting  of  the  tithes  for  the  remainder  of  the  three  years.  The  bill  sought  an 
account  against  the  occupier  of  the  lands  of  certain  tithes,  and  satisfaction  for  the 
same ;  and  suggesting  a  pretence  by  the  occupier  that,  the  demise  of  the  tithes  being 
by  parol,  the  plaintiff  had  no  title,  charged,  that  the  personal  representatives  of  the 
late  vicar,  and  the  present  vicar,  confirmed  the  demise,  and  did  not  claim  any  interest 
in  the  tithes  for  the  three  years.  The  bill  also  charged  the  render  of  some  tithes  by 
the  occupier  to  the  plaintiff.  The  present  vicar  and  the  personal  representatives  of 
the  late  vicar  were  made  defeudauts. 
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The  defendant,  the  occupier,  by  his  answer,  put  the  plaintiff  to  the  proof  of  his 
title.  He,  however,  stated  that  he  had  set  and  rendered  some  tithes,  and  that  he  had 
tendered  the  value  of  the  tithes  sought  by  the  bill. 

The  defendants,  the  present  vicar,  and  the  personal  representatives  of  the  late 
vicar,  by  their  answers,  disclaimed  all  interest  in  the  tithes  during  the  three  years. 

The  plaintiff,  upon  the  filing  of  the  disclaimer,  dismissed  his  bill  as  against  the 
present  vicar  and  the  representatives  of  the  late  vicar,  and  brought  his  suit  to  a  hearing 
against  the  occupier  only. 

No  evidence  was  entered  into  by  the  plaintiff,  but  the  defendant  entered  into 
evidence  to  prove  the  setting  out  [253]  of  some  of  the  tithes,  and  the  tender  of 
satisfaction  of  other  tithes  demanded  by  the  bill. 

Upon  the  opening  of  the  plaintiffs  case,  it  was  objected  that,  the  plaintiff  claim- 
ing under  a  parol  demise  of  tithes,  the  bill  must  be  dimissed  with  costs. 

Mr.  Simpkinson,  and  Mr.  Younge,  for  the  plaintiff.  In  this  case,  whatever 
objection  might  have  arisen  respecting  the  tithes  being  demised  by  parol,  was  removed 
by  the  confirmation  of  the  present  vicar  and  the  representatives  of  the  late  vicar ; 
and,  as  they  disclaim  all  interest  in  the  tithes,  the  plaintiff  is  entitled  to  recover 
them.  In  Jackson  v.  Bensm  (M'Clel.  62  ;  1.3  Price,  131  ;  3  E.  &  Y.  1121),  where  the 
bill  merely  alleged  that  the  impropriate  rector  demised  the  tithes,  without  stating 
whether  by  deed  or  parol,  on  demurrer  for  want  of  title,  the  plaintiff  was  allowed 
to  amend  by  adding  the  impropriate  rector  as  a  party.  So,  in  Henning  v.  Willis 
(3  Wood,  29  ;  2  E.  &  Y.  188),  on  a  demurrer  for  want  of  title,  the  plaintiff  submitted 
to  the  demurrer,  and  by  amendment  made  the  owner  of  the  tithes  a  co-defendant ; 
and  a  tender  having  been  made  of  the  value  of  the  tithes  before  the  amendment, 
the  Court,  on  the  hearing,  decreed  the  tithes  to  the  plaintiff,  but  compelled  the 
plaintiff  to  pay  costs  to  the  defendant,  because  at  the  time  of  the  tender  the 
plaintiff  had  no  title.  In  the  present  case  the  parties  who,  supposing  there  had  not 
been  any  agreement,  would  have  been  entitled  to  the  tithes,  were  made  parties  ;  and, 
though  the  bill  has  been  dismissed  as  against  them,  their  answer  and  disclaimer  are 
upon  the  records  of  the  Court.  The  agreement  under  which  the  plaintiff  claims  the 
lease  has  long  since  expired,  and  the  Court  is  not  called  upon  to  give  effect  to  it, 
as  if  it  were  an  agreement  for  a  lease  for  the  time  to  come.  The  defendants  admit 
that  they  have  accounted  with  the  plaintiff  [254]  for  some  of  the  tithes ;  and  there 
is  therefore  a  clear-  admission  by  them  of  the  plaintiff's  title. 

Mr.  Jervis  and  Mr.  Wilbraham,  for  the  defendants.  It  is  a  settled  point  that 
there  cannot  be  a  lease  by  parol  of  tithes,  which,  as  incorporeal  hereditaments,  lie  only 
in  grant.  It  does  not  appear  in  Jackson  v.  Benson  how  the  claim  was  made  out ;  here 
it  appears,  upon  the  plaintiff's  own  shewing  that  the  lease  was  by  parol.  In  Henning 
V.  Willis  it  appears  that  the  amendment  was  by  adding  another  party,  and  there 
was  a  tender  before  the  amendment.  The  Court  only  decreed  the  payment  of  the 
money  tendered,  and  costs  of  suit,  to  be  paid  by  the  plaintiff  to  the  defendant. 
There  is  no  substantial  difference  between  Henning  v.  Willis  and  the  present  case, 
except  that  here  the  tender  was  made  before  the  filing  of  the  bill.  The  plaintiff 
ought  to  have  brought  the  other  defendants  to  a  hearing  :  their  answer  and  disclaimer 
cannot  be  read  as  evidence  against  the  occupiers.  The  plaintiff  has  no  legal  title  to 
the  tithes  ;  he  is  a  mere  equitable  owner  of  the  tithes  under  the  agreement ;  the 
occupier  has  nothing  to  do  with  the  equitable  owner ;  all  he  has  to  do  is,  to  account 
with  the  legal  owner,  who  is  not  now  before  the  Court. 

[Lord  Lyndhurst,  C.  B.  It  seems  to  have  been  assumed  in  Henning  v.  Willis, 
that  it  was  sufficient  to  make  the  impropriator  a  party,  and  that  the  difficulty  would 
be  obviated  by  so  doing.] 

The  impropriator  or  the  vicar  cannot  be  bound  by  a  decree  on  the  hearing  of  a 
case  at  which  neither  are  present. 

Simpkinson,  in  reply.  In  Jackson  v.  Benson  the  permission  to  amend  was  general, 
and  not  limited  to  the  making  the  impi-opriator  a  co-plaintiff,  and  the  impropriator 
might  therefoie  have  been  made  either  plaintiff  or  defendant.  In  Henning  v.  Willis 
the  Court  must  have  thought  the  plaintiff  entitled  to  maintain  the  suit,  because  they 
decreed  [255]  him  the  payment  of  the  money  tendered.  Admitting  as  a  general  rule 
that  the  answer  of  one  defendant  cannot  be  read  as  evidence  against  another  defendant, 
still  the  Court  will  take  judicial  notice  of  the  disclaimer,  and  will  not  compel  a  plaintiff 
to  bring  a  defendant  who  disclaims  to  a  hearing,  at  great  unnecessary  expense. 
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The  Court  took  time  to  consider. 

Feb.  14th. — Lord  Lyndhurst,  L.  C.  B.  In  this  case  it  was  objected  that  the 
plaintiff  claimed  to  be  entitled  to  certain  tithes  by  virtue  of  a  parol  demise  ;  and  it 
was  contended  that  a  lessee  under  a  parol  demise  could  not  alone  maintain  a  suit 
for  tithes.  It  seems  clear,  both  on  principle  and  authority,  that  a  lessee  of  tithes 
cannot  sue  for  them  without  making  his  lessor  a  party  ;  this  seems  to  be  established 
by  the  cases  which  were  cited  of  Henning  v.  Willis,  and  Jackson  v.  Benson.  In 
Henning  v.  Willis  the  defendant  demurred  for  want  of  parties ;  the  plaintiff  amended 
his  bill  by  making  the  lessor  a  defendant,  and  prayed  that  the  occupier  might  account 
to  the  lessee,  his  co-defendant,  and  that  what  should  be  found  due  might  be  paid  into 
Court  for  the  use  of  the  plaintiff ;  and,  upon  this  amendment,  the  cause  seems  to 
have  proceeded  without  further  objection,  and  it  was  finally  decided  on  a  different 
ground.  It  appears,  therefore,  that  as  the  lessors  were  originally  defendants,  this 
case  might  have  been  supported  on  the  authority  of  Henning  v.  Willis ;  and  though 
the  form  of  the  prayer  in  the  present  case  is  different  from  that  in  Henning  v.  Willis, 
yet,  I  apprehend,  if  the  circumstances  warranted  it,  the  Court  might  have  given  the 
relief  under  the  general  prayer.  But  then,  it  has  been  said,  that  the  defendants,  the 
lessors,  having  disclaimed,  the  bill  has  been  dismissed  as  against  them  ;  and  that,  as 
the  disclaimer  cannot  be  read  as  against  the  other  defendants,  no  such  decree  can  be 
made.  I  apprehend  that  this  makes  no  substantial  difference,  all  the  material  facts 
are  [256]  admitted,  and  I  think  the  Court  may  take  notice  of  the  disclaimer,  and 
do  that  directly  which  it  did  circuitously  in  Henning  v.  Willis ;  which,  I  think,  is, 
in  substance,  the  same  with  the  present  case.  No  inconvenience  can  arise ;  for  the 
lessors,  after  their  disclaimer,  will  never  be  allowed  to  set  up  any  claim  against  the 
occupier  for  the  tithes  in  question.  I  think,  therefore,  the  objection  must  be  over- 
ruled. 


The  Reverend  Alexander  Scott,  D.D.,  Plaintiff ;  Christopher  Smelt,  Defendant. 
Jan.  18th,  22nd,  25th,  Feb.  24th,  1831. — Where  the  occupier  of  lands,  shortly 
before  the  lambing  season,  removed  his  ewes  to  part  of  his  farm  in  another 
parish,  which  he  occupied  tithe  free ;  and,  shortly  after  the  lambing  season, 
removed  back  the  ewes  with  their  lambs  to  that  part  of  his  farm  on  which  they 
had  previously  been  depastured,  where  such  as  lived  remained  until  the  next 
shearing  time,  and  then  rendered  tithe  of  wool  to  the  vicar,  there  being  no  direct 
evidence  of  the  removal  being  fraudulent,  and  some  evidence  that  the  land  to 
which  the  ewes  were  removed  to  drop  their  lambs  was  the  most  convenient  for 
the  purpose :  Held,  that  the  vicar  was  not  entitled  to  the  tithes  of  the  lambs, 
and  that  he  was  not  entitled  to  the  tithe  of  agistment  of  the  ewes,  from  the  time 
of  their  last  shearing,  down  to  their  removal  to  drop  their  lambs ;  but  that 
the  tithe  of  wool  at  the  next  shearing  was  the  whole  that  the  vicar  was 
entitled  to. 

The  bill  was  filed  by  the  plaintiff,  as  vicar  of  Catterick  in  the  county  of  York, 
against  the  defendant,  an  occupier  of  lands  in  the  township  of  Appleton,  for  an 
account  of  the  titheable  matters  had  by  the  defendant  on  his  farm,  during  the  period 
stated  in  the  bill,  except  corn,  grain,  and  hay,  and  for  satisfaction  for  the  tithes.  The 
bill  in  particular  charged  that  the  defendant,  in  order  to  defraud  the  plaintiff  of  the 
tithes  of  lambs,  after  having  fed  the  ewes  for  a  considerable  time,  and  nearly  the 
whole  year,  on  the  said  farm  and  lands,  had,  from  time  to  time  in  each  and  every 
year,  removed  the  said  ewes,  a  short  time  before  their  lambing,  into  a  meadow  or 
pasture  of  twenty  acres,  belonging  to  the  defendant,  in  the  adjoining  parish  of 
Hornby,  which  was  free  from  the  payment  of  small  tithes ;  and  a  short  time  after 
the  lambing  of  the  said  ewes,  in  each  and  every  year,  the  defendant  caused  the  ewes 
to  be  brought  back  to  the  said  farm  and  lands  in  the  said  parish  of  Catterick,  together 
with  the  lambs,  and  there  fed  ;  and  that  the  [257]  defendant  alleged  that  the  plaintiff 
had  no  right  or  title  to  the  tithes  of  the  said  lambs  lambed  on  the  said  twenty  acres, 
or  any  satisfaction  or  compensation  for  the  same. 

The  bill  charged  that  the  said  land  in  the  adjoining  parish  consisted  altogether  of 
little  more  than  twenty  acres  in  quantity,  and  that  almost  the  whole  of  such  land 
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was  aiable  land,  and  that  the  residue  thereof,  consisting  of  not  more  than  an  acre, 
was  the  only  part  that  was  pasture  land  during  the  whole  of  the  period.  And  that, 
although  the  said  land  was  not  very  far  distant  from  the  house  of  the  defendant,  yet 
that  he  had  other  pasture  land  within  the  parish  of  Catterick,  and  immediately  adjoin- 
ing and  surrounding  his  house,  which  land  was,  in  fact,  much  more  convenient  for  the 
ewes  to  lamb  in  than  the  other  ground,  which  was  out  of  the  said  parish,  and  at  a 
greater  distance  from  his  house,  and  was  perfectly  sound,  and  excellently  adapted  for 
the  purpose.  The  bill  further  charged  that  the  defendant  had  never  paid  tithes  or 
any  composition  for  the  tithes  of  all  or  any  of  the  lambs  dropped  in  the  said  land  in 
the  parish  of  Hornby,  to  any  person  whomsoever,  during  the  period  mentioned  in  the 
bill ;  and  that  the  defendant  in  each  year  removed  his  ewes  into  the  said  land,  a  few 
at  a  time,  as  they  advanced  in  their  lambing,  and  only  a  few  hours  before  they  dropped 
their  lambs ;  and  that,  after  they  had  respectively  dropped  their  lambs,  he  almost 
immediately  and  within  a  very  few  hours  removed  such  ewes  with  their  lambs  back 
into  the  said  parish  of  Catterick,  for  the  purpose  of  bringing  them  nearer  home,  and 
paying  them  such  attention  as  was  usually  required  on  such  occasions.  And  that  the 
sole  object  of  the  defendant  in  removing  his  ewes  out  of  the  said  parish  of  Catterick 
to  drop  their  lambs  was  to  deprive  the  plaintiff"  of  his  claim  to  tithes  for  the  same ; 
and  the  defendant  had  declared  so  to  divers  persons.  The  bill  further  charged  that 
if,  in  law,  the  plaintiff  should  not  be  entitled  to  the  tithe  of  such  lambs,  that  he  was, 
at  all  events,  [258]  entitled  to  the  tithe  of  agistment,  for  all  and  every  of  such  ewes 
as  unprofitable  cattle,  during  the  period  that  they  had  been  fed  and  depastured  within 
the  said  parish  of  Catterick,  or  the  titheable  places  thereof,  from  the  time  of  their  being 
sheared  until  the  time  of  their  being  removed  out  of  the  parish  to  drop  their  lambs 
as  aforesaid.  And  also  to  the  tithe  of  agistment  for  all  and  every  of  such  lambs 
as  were  lambed  out  of  the  said  parish,  and  brought  into  the  parish  as  aforesaid. 

The  defendant,  by  his  answer,  admitted  the  plaintiff's  title,  as  vicar,  among  other 
tithes,  to  the  tithes  of  lambs,  wool,  and  agistment.  The  defendant  admitted  his 
occupation  of  a  farm  of  one  hundred  and  seventy  acres,  of  which  twenty-two  acres, 
being  arable  and  meadow  land,  were  within  the  parish  of  Hornby.  The  defendant 
set  up  moduses  for  certain  titheable  articles,  to  which  it  is  not  necessary  to  advert. 
The  defendant  admitted  that  he  had  kept,  fed,  and  depastured  upon  that  part  of  his 
farm  and  lands  which  was  within  the  parish  of  Catterick,  a  number  of  ewes,  which, 
a  short  time  in  each  year,  previous  to  the  lambing,  he  had  removed  from  that  part 
of  his  farm  within  the  parish  of  Catterick,  to  that  part  of  his  farm  within  the  parish 
of  Hornby.  And  that  such  ewes  did  from  time  to  time  drop  their  lambs  shortly  after 
they  were  so  removed ;  and  that  the  defendant  in  every  year,  within  a  short  time 
after  the  lambing  season,  removed  the  ewes,  together  with  their  lambs,  back  to  that 
part  of  his  farm  which  was  in  the  parish  of  Catterick.  The  defendant  denied  fraud  or 
improper  motives  in  so  removing  his  ewes,  alleging  that  they  were  so  removed  because 
such  part  of  the  farm  as  was  in  Hornby  was  drier  and  nearer  to  the  house  than  the 
rest  of  his  farm.  The  defendant  insisted  that  the  plaintiff  was  not  entitled  to  the 
tithes  of  the  lambs,  because  they  were  not  dropped  in  Catterick,  and  because  all  such 
lambs  as  lived  were  kept  on  by  him  until  the  next  shearing  time,  when  [259]  they 
were  shorn  upon  that  part  of  his  farm  in  Catterick,  and  yielded  tithe  of  wool  to  the 
plaintiff".  The  defendant  also  insisted  that  the  plaintiff  was  not  entitled  to  the  tithes 
of  agistment  of  the  ewes  as  unprofitable  cattle  during  the  time  they  were  depastured 
in  Catterick,  because  all  such  ewes  as  lived  were  kept  till  the  next  shearing  time,  and 
yielded  tithe  of  wool  to  the  plaintiff.  By  a  further  answer,  the  defendant  stated  that 
of  the  twenty  acres  of  land  in  Hornby,  twelve  acres  only  were  meadow,  and  that  such 
land  was  three  hundred  yards  from  his  house ;  and  he  admitted  that  he  had  three 
grass  or  pasture  fields  surrounding  his  house,  but  alleged  that  the  same  were  incon- 
venient by  reason  of  a  bond  and  water-course,  and  of  the  fields  being  liable  to  be 
overflowed.  The  defendant  admitted  that  he  had  never  paid  tithes  of  lambs  to  any 
person  ;  he,  however,  alleged  that  he  paid  a  larger  rent  for  the  twenty  acres  in  Hornby, 
in  consideration  of  the  same  being  tithe  free. 

Evidence  was  entered  into  on  both  sides. 

The  effect  of  the  plaintiff's  evidence  was,  that  there  was  no  necessity  for  the 
removal  of  the  ewes  to  the  land  in  Hornby,  the  plaintiff  having  closes  of  meadow  land 
immediately  adjoining  and  surrounding  his  house.  Whilst,  on  the  part  of  the  defen- 
dant, witnesses  were  examined,  whose  testimony  went  to  shew  that  the  closes  of  land 
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adjoining  to  the  house  were  not  so  suitable  as  the  land  in  Hornby,  one  of  the  former 
closes  being  too  large  for  the  purpose,  and  the  other  close  being  liable  to  be  over- 
flowed, and  the  lambs  subject  to  accidents  by  falling  into  the  pond  and  water-course. 
None  of  the  witnesses,  however,  proved  that  the  lands  had  ever  actually  been  over- 
flowed, or  that  any  accident  had  happened,  except  on  one  occasion  to  a  single  lamb. 
Several  of  the  witnesses,  however,  deposed  that  the  land  in  Hornby  was  the  most 
desirable,  and  such  as  they  should  have  been  disposed  to  use  for  the  purpose.  The 
defendant  also  proved  that,  during  several  years  in  [260]  which  he  had  compounded 
with  the  preceding  incumbent  for  his  tithes,  he  had  removed  his  ewes  in  the  same 
manner  to  the  land  in  Hornby. 

Mr.  Whitmarsh,  Mr.  Boteler,  and  Mr.  Duckworth,  for  the  plaintiff.  The  sheep 
were  clearly  removed  fraudulently ;  but,  if  fraud  be  negatived,  then,  when  the  ewes 
were  brought  back  into  the  parish  they  would  be  liable  to  the  payment  of  tithe  of 
agistment  from  the  time  of  the  preceding  shearing  to  the  time  they  were  taken  out 
of  the  parish.  Willis  v.  Harvey  (3  Wood,  1 96  ;  Rayn.  570 ;  2  E.  &  Y.  229),  Robinson 
V.  Tu7istall  (2  Wood,  486;  2  E.  &  Y.  141),  Hall  v.  Maltby  (6  Price,  240;  3  E.  &  Y. 
928).  The  circumstances  from  which  fraud  may  be  presumed  are,  that  the  defendant 
holds  the  lands  to  which  the  ewes  were  removed  free  from  tithes ;  and  the  defendant 
does  not  shew  that  the  removal  was  in  the  proper  management  of  the  farm,  and  for 
the  preservation  of  the  lambs.  Supposing  tithe  of  lambs  not  to  be  payable,  then 
agistment  tithe  must  be  paid  from  the  last  time  the  ewes  were  productive  in  the 
parish,  till  they  were  taken  out  to  drop  their  lambs.  They  were  shorn  in  June,  kept 
until  Christmas,  and,  had  they  dropped  their  lambs  in  Catterick,  they  would  have 
been  profitable  as  producing  lambs,  and  no  tithe  of  agistment  would  have  been  payable. 
Admitting  that  the  ewes  were  afterwards  brought  back  and  shorn  in  Catterick,  that 
would  protect  them  from  the  time  they  were  brought  back  until  the  time  they  were 
shorn;  but  for  the  preceding  period  agistment  ought  to  be  paid,  or  the  vicar  only 
receives  a  portion  of  his  due.  It  is  notorious  also  that  the  wool,  during  gestation,  is 
of  inferior  description. 

Mr.  Jervis  and  Mr.  Thomson,  for  the  defendant.  There  is  no  fraud  in  the  removal 
1)y  the  occupier  of  his  sheep  into  another  part  of  his  farm,  where  they  can  [261]  be 
better  folded.  Boys  v.  Ellis  (1  Bunb.  139 ;  1  E.  &  Y.  793).  The  evidence  here  shews 
that  there  was  no  fraud  in  the  removal  of  the  sheep,  but  that  they  were  removed  in 
the  proper  management  of  the  farm.  In  Hall  v.  Maltby  (6  Price,  240;  3  E.  &  Y. 
928)  the  evidence  shewed  that  the  sheep  were  removed  with  a  view  of  depriving  the 
vicar  of  his  tithes.  Sheep  are  not  necessarily  barren  and  unprofitable,  for  they  yield 
lambs  or  wool,  and  agistment  tithe  is  not  due  for  them,  unless  sold  out  of  the  parish 
before  shearing  time.  Turner  v.  Williams  (3  Anstr.  829  ;  2  E.  &  Y.  436).  The  sheep, 
in  this  case,  were  not  barren  and  unprofitable  cattle,  for  they  produced  wool  at  least. 
A  man  shall  not  pay  tithe  for  the  agistment  of  such  beasts  as. the  parson  has  tithes  of. 
Mascall  v.  Price  (1  Ko.  38,  62,  176;  2  Bulstr.  238;  1  E.  &  Y.  225). 

[Lord  Lyndhurst.  That  may  mean  the  whole  tithes,  tithe  of  both  lambs  and 
wool.] 

In  FAlis  V.  Said  (1  Anstr.  332 ;  4  Wood,  357  ;  2  E.  i%  Y.  360)  Chief  Baron  Eyre 
observes  that  agistment  tithe  is  the  tithe  of  the  herbage,  and  not  of  the  cattle ;  and 
it  may  be  defined  to  be  paid  in  respect  of  the  herbage  of  cattle  not  titheable,  with  as 
much  propriety  as  of  barren  cattle.  That  it  is  not  the  tithe  of  the  improvement  of 
the  cattle  is  clear,  for  no  tithe  of  agistment  is  payable  for  cattle  fed  on  oil  cakes,  &c. ; 
and  the  fact  of  no  tithe- of  agistment  being  due  for  after  pasture,  is  decisive  as  to  the 
nature  of  the  tithe. 

[Lord  Lyndhurst.  Ellis  v.  Saul  leaves  the  case  precisely  where  it  was.] 
Mr.  Whitmarsh,  in  reply.  First,  as  to  fraud  in  the  removal  of  the  sheep.  There 
is,  to  say  the  least,  strong  ground  foi-  suspicion.  Secondly,  as  to  the  agistment. 
The  lambs,  if  dropped  in  the  parish,  would  have  exempted  the  ewes  [262]  from  the 
payment  of  agistment  tithe ;  but,  if  dropped  out  of  the  parish,  agistment  must  be 
due.  The  plaintiff  contends  that  the  wool  of  the  ewes,  even  if  he  had  received  it, 
is  not  sufficient.  Sheep  kept  principally  for  the  sake  of  folding,  if  sold  out  of  the 
parish  before  shearing  time,  pay  tithe  of  agistment.  Hmvse  v.  Carter  (2  Anst.  500  ; 
2  E.  &  Y.  416).  Where  sheep  were  removed  into  another  parish,  for  the  purpose  of 
being  shorn  and  then  brought  back  again,  the  Court  decreed  .an  account  not  only  of 
the  tithe  of  lambs  dropped  from  the  sheep  in  the  parish,  but  also  an  account  of  the 
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tithe  of  the  agistment  of  the  sheep  during  the  time  they  were  fed  and  depastured  in 
the  parish.     Horton  v.  Goddard.{b) 

Jan.  25th.— Lord  Lyndhurst,  L.  C.  B.  I  have  looked  through  all  the  cases, 
and  I  do  not  find  any  one  in  which  the  proposition  contended  for  on  the  part  of  the 
plaintiff  is  distinctly  made  out.  Where  fraud  is  alleged  it  is  not  sufficient  to  aver  it, 
but  it  must  be  distinctly  proved,  or  it  can  meet  with  no  attention.  In  the  present 
case  there  is  certainly  some  ground  for  suspicion,  but  it  is  open  to  an  answer.  There 
is  no  evidence  to  establish  the  alleged  fraud,  beyond  the  statement  by  the  other  side ; 
whilst  the  evidence  of  the  defendant  establishes  that  all  the  closes,  more  or  less, 
except  the  closes  called  the  Dalecarles,  which  are  the  closes  in  Hornby,  were  liable 
to  be  flooded,  aud  that  those  two  closes  are  not  liable  to  be  so.  One  witness  says 
that,  in  his  judgment,  the  Dalecarles  were  the  best  closes  for  the  ewes  to  drop  their 
lambs  in.  This  is  the  testimony  of  a  competent  witness,  who  has  no  interest  in  the 
question ;  and  it  is  confirmed  by  the  evidence  of  the  other  witnesses,  and  is  not 
opposed  by  the  evidence  on  the  other  side ;  it  is  also  corroborated  by  the  conduct 
pursued  by  the  defendant  during  the  preceding  five  years,  when  it  could  not  have 
been  of  any  importance,  with  a  view  to  fraud,  to  [263]  remove  the  ewes.  I  do  not 
think  myself  justified  to  treat  this  as  a  case  of  presumptive  fraud. 

Feb.  24th. — Lord  Lyndhurst.  The  chief  question  in  the  case  was,  whether 
the  removal  of  the  ewes  was  fraudulent.  On  the  evidence  I  was  of  opinion,  at  the 
hearing,  that  the  removal  was  not  fraudulent.  But  then  it  was  stated  that  the  plaintiflF 
was  entitled  to  tithe  of  agistment  of  the  sheep,  from  the  time  of  the  last  shearing, 
down  to  the  time  when  taken  out  of  the  parish,  for  the  purpose  of  dropping  their 
lambs ;  and  that  the  tithe  of  wool  alone,  without  the  lambs,  was  not  a  sufficient 
satisfaction.  It  was  said  on  the  other  hand,  that  the  tithe  of  wool  at  the  last 
shearing  was  an  equivalent  for  the  agistment  for  the  ewes,  to  the  time  of  their  next 
shearing,  in  the  same  manner  as  it  was  a  satisfaction  for  the  tithe  of  barren  sheep, 
such  as  wether  sheep.  And,  it  certainly  appears  to  me,  that  the  sheep  having  been 
brought  back  into  the  parish,  and  shorn  there,  and  the  vicar  having  received  the  tithe 
of  wool,  he  is  not  entitled  to  any  tithe  of  agistment. 

Pope  v.  Farthing.  Jan.  26th,  27th,  28th,  Feb.  11th,  12th,  24th,  1831.— In  a  suit 
for  tithe  of  hay,  the  occupier  pleaded  a  modus  of  2d.  an  acre,  at  Easter,  for  and 
in  lieu  and  satisfaction  of  the  tithe  of  hay  on  ancient  meadows,  and  went  on  to 
state  that  such  modus  of  2d.  an  acre,  in  lieu  of  tithe  of  hay,  was  meant  and 
intended  to  cover,  and  in  fact  covered,  tithe  of  agistment  of  all  cattle  depastured 
on  the  ancient  meadows  thereafter  until  Candlemas  in  each  year,  but  if  the  ancient 
meadow  lands  were  depastured  after  Candlemas,  and  before  they  were  laid  up 
to  be  mown,  then  tithe  in  kind  of  agistment  became  payable  to  the  vicar.  The 
evidence  went  to  establish  the  modus  of  2d.  an  acre  for  tithe  of  hay  of  ancient 
meadows,  but  not  the  agistment :  Held,  that,  as  tithe  of  agistment  was  not 
claimed  in  this  cause,  the  variation  in  the  modus  as  proved,  and  as  laid  in  the 
answer  was  not  fatal  to  the  defence,  but  that  it  might  be  treated  as  if  the  modus 
proved  had  been  pleaded  as  a  modus  for  tithe  of  hay  only. 

Bill  by  the  vicar  of  Nether  Stowey,  in  the  county  of  Somerset,  against  an  occupier 
of  lands  within  the  vicarage  and  parish,  for  an  account  of  the  tithe  of  hay,  and 
satisfaction  for  the  same. 

The  defendant  by  his  answer  set  up  a  modus  of  2d.  an  acre  at  Easter,  in  each  year, 
for  or  in  lieu  and  full  satisfac-[264]-tion  of  the  tithe  of  hay  growing,  renewing,  arising, 
or  increasing,  in  and  upon  all  ancient  meadow  land  within  the  said  vicarage  or  parish, 
and  the  titheable  places  thereof ;  and  which  modus  the  defendant  had  been  informed 
and  believed  was  meant  and  intended  to  cover,  and  in  fact  covered,  the  tithe  of 
agistment  of  cattle  depastured  in  the  said  ancient  meadow  lands  until  Candlemas 
in  each  year ;  but,  if  the  said  ancient  meadow  lands  were  depastured  by  cattle  after 
Candlemas  and  before  the  said  ancient  meadow  lands  were  laid  up  to  be  mown,  then 
tithe  in  kind  of  agistment  was  payable  by  the  several  occupiers  of  the  ancient  meadow 
lands  within  the  vicarage  and  parish  to  the  vicar  of  the  parish  for  the  time  being. 

(b)  3  Wood,  147.  Mr.  Boteler  observed  that,  on  examining  the  decree  book, 
this  case  appeared  to  be  misstated  in  Mr.  Wood's  collection  of  tithe  decrees. 


YOU.  265.  POPE    V.  FARTHING  991 

A  great  deal  of  evidence  was  entered  into  on  both  sides,  which  it  is  unnecessary 
to  detail  further  than  to  state  that  it  went  to  establish  the  modus  of  2d.  an  acre  for 
ancient  meadow  lands,  and  that  tithe  had  never  been  taken  in  kind  for  the  ancient 
meadows ;  but  did  not  go  the  length  of  proving  that  the  modus  covered  agistment 
for  the  time  stated  in  the  bill.  The  antiquity  of  the  meadows  of  the  defendant  was 
clearly  proved. 

In  the  course  of  the  discussion  a  question  arose,  whether,  as  the  defendant  had 
alleged  the  modus  to  cover  agistment  for  the  period  stated  in  the  bill,  whilst  the 
evidence  extended  it  to  hay  only,  the  addition  of  the  agistment  formed  an  essential 
part  of  the  modus,  or  was  merely  surplusage,  and  capable  of  being  rejected. 

Mr,  Simpkinson,  Mr.  Spence,  and  Mr.  Duckworth,  for  the  plaintiff,  contended 
that  the  defendant  had  failed  in  proving  the  modus  as  laid  by  him,  and  that  no  issue 
could  be  directed,  except  in  the  terms  of  the  answer. 

Mr.  Boteler,  Mr.  Swanston,  and  Mr.  Heberden,  for  the  defendant.     The  modus 
being  clearly  proved  to  exist  as  to  hay,  the  fact  of  its  being  also  stated  to  cover 
agistment  to  Candlemas  will  not  defeat  the  modus  as  to  hay.     Austen  [265]  v.  Pigot 
(Cro.  Eliz.  786;  Moo.  911 ;  1  E.  &  Y.  151),  Beale  v.  IFeb  (Cro.  Eliz.  819  ;  Dy.  in  M. 
171 ;  Noy,  44 ;  1  E.  <fe  Y.  153),  Brock  v.  Richardson  (1  T.  R.  427  ;  2  E.  &  Y.  353), 
Slocombe  v.  Hond  (4  Wood,  Dec.  34),  Bennet  v.  Allenhy  (4  Wood,  Dec.  54).     In  the 
last  case  the  jury,  on  the  trial  of  issues,  negatived  the  moduses  as  pleaded  by  the 
answers,  and  found  other  moduses,  and  the  Court  acted  on  that  finding.     The  same 
course  was  adopted  in  Markham  v.  Laycock  (4  Wood,  Dec.  373;  3  E.  &  Y.  1364).     In 
Williamson  v.  Thompson  (9  Price,  186 ;  3  E.  &  Y.  1046)  all  these  cases  were  considered 
by  the  Court.     The  allegation  that  the  modus  covers  also  agistment  to  Candlemas, 
forms  no  substantial  part  of  the  modus,  and  may  be  rejected.     The  Court  appears  to 
have  been  more  strict  at  some  times  than  at  others  with  respect  to  the  pleading  of 
moduses.     In  Baldwin  v.  Atkinson  (4  Wood,  Dec.  48)  a  modus  was  pleaded  in  lieu  of 
the  tithe  of  milk,  or  in  lieu  both  of  the  milk  and  calf  of  the  cow ;  and,  on  an  issue, 
the  jury  found  the  modus  for  both,  and  the  modus  was  established  by  the  Court. 
So,  in  Clarke  v.  Jennings  (2  Anstr.  498 ;  3  E.  &  Y.  406),  a  modus  was  pleaded  in  lieu 
of  all  tithes,  or  at  least  of  tithe  hay,  and  the  Court  directed  two  issues — one,  whether 
the  modus  covered  all  tithes ;  and  the  other,  whether  it  covered  tithe  hay.     That 
case  was  certainly  not  approved  of  by  Chief  Baron  Richards ;  but  moduses  were  at 
one  time  considered  with    more   strictness   than  at    present.     In  Miller  v.  Jackson 
(1  Y.  (fe  J.  65)  a  modus  of  271.  14s.  4d.  was  pleaded  as  payable  in  lieu  of  all  tithes 
except  corn  and  grain.     The  evidence  shewed  that  51.  of  the  modus  was  a  commutation 
for  two  cows'  grass,  which  had  at  different  times  varied,  and  that  the  actual  modus  was 
221.  14s.  4d.  only;  but  the  late  Lord  Chief  Baron  (Alexander)  said,  that  if  this  had 
been  the  only  doubt,  he  would  have  sent  it  to  an  issue.     In  the  late  cause  of  Rxuid  v. 
Wright  (ante,  page  147)  a  modus  of  9s.  4d.  [266]  was  pkaded  for  a  district  called 
Great  Hodsock :  no  doubt  prevailed  as  to  the  existence  of  the  modus,  and  the  only 
question  was  as  to  the  particular  lands  comprised  in  that  district ;  and  it  being  clear 
that  the  defendants.'  lands  were  within  the  district,  though  it  was  doubtful  whether 
some  other  lands,  which  were  alleged  to  be,  were  in  fact  within  the  district,  the  Court 
directed  an  issue.     In  Rowley  v.  Woodham,  before  the  Duchy  Court  of  Lancaster,  last 
year,  a  modus  of  61.  was  pleaded  for  a  farm,  except  as  to  such  lands  as  were  part  of 
lands  belonging  to  the  late  Abbey  of  Fenney,  and  which  were  alleged  to  be  exempted. 
With  respect  to  the  lands  belonging  to  the  Abbey,  the  answer  and  the  evidence  were 
at  variance ;  and  it  was  contended  that  no  issue  could  be  directed  to  try  the  modus, 
except  in  the  terms  of  the  answer.     The  Chancellor  consulted  Mr.  Justice  Park  and 
[_        Mr.  Justice  James  Parke,  and  by  their  advice  directed  the  issue,  striking  out  the 
I        exception,  and  sent  it  to  an  issue  on  the  general  modus.     In  the  present  case  the 
modus  may  be  treated  as  pleaded  for  tithe  hay  only,  and  the  issue  be  directed 
accordingly. 

The  cause  stood  over  for  the  consideration  of  the  Lord  Chief  Baron,  with  respect 
to  the  manner  in  which  the  modus  was  laid,  and  as  to  the  form  in  which  the  issue 
should  be  directed. 

Feb.  24th. — Lord  Lyndhurst,  L.  C.  B.  This  cause  stoo<l  over  for  consideration 
on  one  point,  the  variation  in  the  modus,  according  to  the  evidence,  from  the  modus 
as  laid  in  the  answer.     The  modus  stated  in  the  answer  is  2d.  an  acre  at  Easter,  for 
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and  in  lieu  and  full  satisfaction  of  the  tithe  of  hay,  growing,  renewing,  arising,  or 
increasing  in  and  upon  all  ancient  meadow  land,  within  the  vicarage  and  parish,  and 
the  titheable  places  thereof.  The  evidence  went  to  establish  the  modus  of  2d.  in  lieu 
of  tithe  hay  of  ancient  meadows.  But  it  has  been  argued  that  [267]  there  is  a  varia- 
tion between  the  modus  as  proved,  and  the  modus  as  laid,  the  evidence  only  going  to 
establish  the  modus  of  2d.  an  acre,  in  lieu  of  tithe  hay  of  the  ancient  meadows  ;  whilst 
the  answer,  after  stating  the  modus,  as  proved  by  the  evidence,  proceeds  to  state, 
"that  the  defendant  has  been  informed  and  believes,  that  such  modus  of  2d.  per  acre, 
for  and  in  lieu  of  the  tithe  of  hay  of  the  ancient  meadows,  is  meant  and  intended  to 
cover,  and  in  fact  covers,  the  tithe  of  agistment  of  cattle  depastured  in  the  said  ancient 
meadow  lands  thereafter  until  Candlemas  in  each  year ;  but,  if  the  ancient  meadow 
lands  are  depastured  by  cattle  after  Candlemas,  and  before  the  meadows  are  laid  up 
to  be  mown,  the  tithe  of  the  agistment  is  payable  to  the  vicar."  The  modus  set  up 
by  the  answer  is  2d.  an  acre  for  tithe  of  hay,  which,  by  the  general  law,  would  not 
extend  to  cover  tithe  of  agistment ;  but  the  answer  goes  on  to  state,  in  addition,  that, 
if  cattle  are  afterwards  agisted  on  the  ancient  meadows,  the  modus  covers  that  agist- 
ment until  Candlemas,  after  which  time  tithe  of  agistment  becomes  payable  to  the 
vicar.  The  answer  goes  on,  therefore,  to  make  a  further  claim  of  exemption,  on  the 
ground  that  the  modus,  in  addition  to  covering  tithe  hay,  covers  also  the  pasturage 
between  the  time  of  the  render  of  the  hay,  and  Candlemas  following.  Tithe  of  agist- 
ment does  not  form  any  part  of  the  claim  in  this  cause,  and  I  think,  therefore,  that 
the  defence  substantially  amounts  to  nothing  more  than  that  of  a  modus  for  tithe  hay  ; 
and  that  the  answer  goes  on  to  state,  not  as  forming  any  part  of  the  defence  in  this 
cause,  that,  beyond  the  modus  for  tithe  hay,  the  payment  extends  to  cover  the  agist- 
ment for  the  time  stated  in  the  answer.  This  does  not  appear  to  me  to  affect  the 
modus  as  pleaded  for  tithe  hay ;  and  the  vicar's  right  to  agistment  is  not  in  any 
manner  in  question  in  this  cause. 

Bill  dismissed  as  to  tithe  of  hay  of  ancient  meadows,  unless  the  vicar  elect  to  take 
issues. 

[268]  Rock  v.  Unett.  Jan.  26th,  1831. — Where  affidavits  are  intended  to  be  read 
in  support  of  a  motion  made  on  notice,  the  general  rule  of  the  Court  requires  that 
notice  that  such  affidavits  are  filed  and  are  intended  to  be  read,  be  given  in  the 
notice  of  motion  ;  and,  unless  this  be  done,  the  affidavits  cannot  be  read. — The 
rule  does  not  apply  to  affidavits  of  service  of  notices  of  motion. 

Mr.  W.  Loftus  Lowndes  moved  to  discharge  an  order  of  taxation,  for  irregularity. 
In  support  of  the  application,  he  proposed  to  read  an  affidavit  with  respect  to  certain 
facts,  shewing  the  irregularity  complained  of. 

Mr.  Jervis  objected  to  the  affidavit  being  read,  on  the  ground  that  the  notice  of 
motion  did  not  state  that  any  such  affidavit  was  tiled,  or  was  intended  to  be  read ; 
which,  he  contended,  was  required  by  a  general  rule  of  the  Court. 

The  existence  of  any  such  rule  was  questioned  on  the  other  side ;  and  it  was  con- 
tended that,  supposing  such  a  rule  to  exist,  yet  in  this  case  a  copy  of  the  affidavit 
had  been  delivered  to  the  party  several  days  before  the  day  on  which  the  motion  was, 
according  to  the  notice,  to  be  made. 

The  Lord  Chief  Baron  expressed  his  approbation  of  the  rule,  but  inclined  to  think 
the  explanation  given  sufficient ;  and  granted  the  motion,  on  condition  of  an  affidavit 
being  produced  to  verify  the  timely  delivery  of  a  copy  of  the  affidavit  objected  to.(a) 

(a)  The  following  is  the  order  referred  to  by  Mr.  Jervis  : — 
10  Feb.  182L     General  Order. 

"  Whereas  great  inconvenience  hath  arisen  from  affidavits  being  stated  to  the  Court 
by  counsel  on  special  applications,  without  the  same  having  been  first  filed.  The 
Court  doth  order  that,  from  and  after  the  first  day  of  next  Easter  Term,  all  affidavits 
to  be  used  on  any  special  application  to  the  Court,  be  filed  one  clear  day  before  the 
application  be  made ;  and  that,  where  a  notice  of  motion  is  necessary  to  be  given,  the 
filing  of  any  affidavit  in  support  of  the  application  be  also  mentioned  at  the  foot  of 
the  notice,  to  enable  the  opposite  party  to  obtain  a  copy  thereof;  and,  where  any 
application  shall  be  made  for  an  injunction  to  stay  waste,  or  in  the  nature  of  an 
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[269]    Statham  v.  Liverpool  Dock  Trustees.    Feb.  12th,  1831. 

This  cause  came  on  for  hearing.(a)  The  arguments  were  to  the  same  effect  as 
those  used  in  the  discussion  of  the  demurrer,  and  the  same  cases  were  cited. 

Mr.  Spence,  for  the  plaintiff. 

Mr.  Treslove  and  Mr.  Wilbraham,  for  the  defendants. 

The  Court  held  the  question  at  issue  to  have  been  virtually  decided  on  the 
demurrer,  and  made  a  decree  according  to  the  prayer  of  the  bill,  with  costs. 

Jones  v.  Green.  Feb.  16th,  1831. — On  a  reference  for  impertinence  in  an  answer, 
the  Master  reported  the  answer  impertinent.  On  exceptions  to  the  report,  the 
Court  considered  the  answer  not  impertinent,  and  allowed  the  exceptions,  and 
referred  it  to  the  Master  to  review  his  report,  but  refused  the  costs :  Held,  that 
the  Master's  subsequent  report,  that  the  answer  was  not  impertinent,  ought  to  be 
confirmed  by  motion  on  notice  ;  and  the  costs  of  the  application  and  of  the 
reference  were  given  to  the  defendant  on  such  a  motion. — It  seems  that,  in  the 
Court  of  Chancery,  the  Master  only  certifies  on  a  reference  for  impertinence,  and 
the  certificate  is  confirmed  on  a  motion  of  course  :  but,  in  this  Court,  the  Master 
riiakes  a  report,  which  requires  to  be  confirmed  by  a  motion  on  notice. 

[For  former  proceedings  see  3  Y.  &  J.  298.] 

In  this  case  the  answer  was  referred  for  impertinence.  The  Master  reported  the 
answer  to  be  impertinent.  Exceptions  were  taken  to  the  Master's  report ;  and,  on 
the  argument  of  those  exceptions,  the  late  Lord  Chief  Baron  was  of  opinion  that  the 
answer  was  not  impertinent,  and  therefore  allowed  the  exceptions,  and  referred  it  to 
Master  to  review  his  report. 

Mr.  Stuart  now  moved  to  confirm  the  Master's  report  of  the  aTiswer  not  being 
impertinent,  and  for  a  reference  to  the  Master  to  tax  the  costs  of  the  proceedings 
respecting  the  alleged  impertinence. 

[270]  Mr.  Robert  Roupell  opposed  the  motion,  contending  that  the  only  costs  to 
'which  the  defendant  was  entitled  were  the  costs  of  the  exceptions  to  the  report,  and 
which  were  disposed  of  by  the  order  allowing  those  exceptions.  That  the  order  over- 
ruled the  Master's  report,  and  that  it  was  not  usual  for  a  party  to  pay  the  costs  of 
correcting  the  Master's  judgment.  That  the  Court,  in  allowing  the  exception  to 
the  Master's  report,  expressly  refused  the  costs.  That  it  was  unnecessary  to  confirm 
the  Master's  last  report,  as  he  had  only  to  certify  in  accordance  with  the  direction  of 
the  Court.  That  it  was  a  motion  of  course  to  confirm  the  Master's  report,  and  that 
unnecessary  expense  was  incurred  by  this  being  made  as  a  special  application. 
Muscott  V.  Halhed  (4  Bro.  C.  C.  222),  Tyrrel  v.  Redder  (1  Meriv.  132). 

In  support  of  the  application,  Mr.  Stuart  argued  that  the  practice  in  this  Court 
was  different  from  that  in  the  Court  of  Chancery  ;  the  Master  in  this  Court  reporting 
the  impertinence,  whilst  in  the  former  Court  he  merely  certified ;  and  that  in  this 
Court  it  was  necessary  to  confirm  the  report  by  a  motion  made  on  notice.  Ward  v. 
Bottalin  (8  Price,  86),  Donison  v.  Curry  (8  Price,  87,  n.). 

Lord  Lyndhurst,  L.  C.  B.  After  the  decision  in  Ward  v.  Botlmlin,  I  think  I 
cannot  do  otherwise  than  hold  that  it  is  the  rule  in  this  Court,  though  not  in  the 
Court  of  Chancery,  to  confirm  the  Master's  report  with  respect  to  impertinence,  on  a 
motion  made  on  notice  ;  and  that  I  must  give  the  defendant  the  costs  of  the  applica- 
tion. With  regard  to  the  costs  of  the  reference,  those  costs  do  not  appear  to  me 
to  have  been  included,  or  to  have  been  intended  to  be  included,  in  the  order  made 
on  the  argument  of  the  exceptions,  and  I  think  I  must  give  the  defendant  those 
costs  also. 

Motion  granted. 

injunction  to  stay  waste,  before  the  defendant  is  in  Court,  supported  by  affidavit, 
such  affidavit  shall  be  filed,  and  the  office  copy  thereof  be  produced,  with  the  necessary 
certificate  of  the  bill  being  filed. 

"  This  order  is  not  to  be  extended  to  the  filing  of  affidavits  of  mere  service  of 
notice  of  motion." 

(a)  See  this  cause  on  a  demurrer  for  want  of  equity,  3  Y.  &  J.  56o. 

Ex.  Div.  XV.— 32 
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[271]  Page  v.  Fletcher.  Feb.  24th,  1831. — A  commission  to  examine  witnesses 
was  issued  by  the  defendant ;  the  plaintiff  joined  in  the  commission  and  named 
commissioners.  The  plaintiflF  afterwards,  with  leave  of  the  Court,  withdrew  his 
replication  and  amended  the  bill,  to  which  an  answer  was  put  in,  and  a  replica- 
tion filed  thereto,  and  then  the  commission  was  re-sealed  :  Held,  that  it  was  not 
necessary  to  issue  a  new  commission,  and  that,  if  the  commissioners  named  by 
the  plaintiff,  on  the  first  issuing  of  the  commission,  were  now  unable  to  attend, 
they  ought  to  make  a  special  application.  And  a  motion  by  the  plaintiff  to 
discharge  the  commission  for  irregularity  was  refused  with  costs. 

This  cause  being  at  issue,  a  commission  for  the  examination  of  witnesses  was  issued 
at  the  instance  of  the  defendant,  in  which  commission  the  plaintiff  joined  and  named 
commissioners :  the  plaintiff  afterwards,  by  leave  of  the  Court,  withdrew  the  replica- 
tion, and  amended  his  bill,  to  which  an  answer  was  put  in,  and  a  replication  filed  to 
that  answer,  and  then  the  commission  was  re-sealed. 

Mr.  Koe,  on  the  part  of  the  plaintiff,  moved  to  discharge  the  commission  for 
irregularity,  on  the  ground  that  a  new  commission  ought  to  have  issued  instead  of 
the  old  commission  being  re-sealed  ;  for  that,  though  it  might  have  been  convenient 
to  the  commissioners  named  by  the  plaintiff,  when  the  commission  was  first  issued, 
to  have  attended  at  that  time,  it  might  be  impossible  for  them  now  to  attend  ;  and 
the  plaintiff  ought  to  have  an  opportunity  to  name  other  commissioners. 

Mr.  G.  Kichards,  contra,  contended  that  there  was  no  irregularity  in  the  proced- 
ing,  and  that,  though  the  difficulty  suggested  on  the  part  of  the  plaintiff  might 
possibly  exist,  still  it  was  not  proved,  and  the  Court  would  not  assume  it  in  the 
absence  of  proof. 

The  Clerks  in  Court,  on  being  applied  to,  stated  that  commissions  were  con- 
stantly re-sealed  as  a  matter  of  course. 

The  Lord  Chief  Baron,  Lord  Lyndhurst,  observed  that  the  Commissioners  having 
once  agreed  to  take  upon  themselves  the  execution  of  the  commission,  it  must  be 
considered  that  they  consented  to  act  as  commissioners  throughout  the  cause.  And 
that,  if  it  were  inconvenient  for  any  of  [272]  them  to  attend  under  the  re-sealed 
commission,  such  Commissioners  ought  to  make  a  special  application  on  the  subject. 

Motion  refused,  with  costs. 

Strong  v.  Denchfield  and  Others.  Jan.  21,  24,  1831.— To  a  vicar's  bill  for  tithes, 
except  of  corn  and  grain,  the  defendants  pleaded  a  modus,  as  covering  all  tithes 
payable  to  the  vicar.  No  endowment  was  produced,  nor  was  there  any  admission 
or  evidence  of  the  tithes  to  which  the  vicar  was  entitled.  An  issue  was  directed 
to  try  the  modus,  which  issue  was  found  in  favour  of  the  vicar.  On  the  further 
hearing  on  the  postea,  the  Court  referred  it  to  the  Master  to  inquire  to  what 
tithes  the  vicar  was  entitled. 

The  defendants  having  appealed  to  the  House  of  Lords  from  the  decree  made  on 
the  hearing  of  this  cause, (a)  and  that  decree  having  on  the  hearing  of  the  appeal 
been  affirmed  with  costs,(fi)  the  issue  directed  by  the  decree  was  tried,  and  a  verdict 
was  found  for  the  plaintiff,  overruling  the  modus. 

The  cause  now  came  on  for  hearing  on  the  postea. 

Mr.  Monro  and  Mr.  Thomson,  for  .the  plaintiff.  The  case  originally  made  by  the 
answer  was  that  whatever  tithes  might  be  payable  to  the  vicar  were  covered  by 
the  modus  set  up.  We  have  met  the  defendants  on  this  point,  and  the  issue  having 
been  found  against  them,  we  are  entitled  to  a  decree  for  an  account  of  the  tithes.  It 
would  be  most  oppressive  to  send  the  plaintiff  to  another  issue,  to  ascertain  what 
tithes  he  is  entitled  to.  The  plaintiff's  attention  throughout  the  cause  was  solely 
directed  to  the  modus,  and  the  examination  of  his  witnesses  was  directed  entirely  to 
disproving  the  modus ;  and  it  was  only  when  the  defendants  found  that  the  modus 
was  disproved  that  they  disputed  his  right,  and  called  on  him  to  make  out  his  title 
to  any  tithes. 

(a)  See  the  report  of  this  case  on  the  original  hearing,  2  Y.  &  J.  594. 

(b)  See  this  case  on  appeal,  1  Dow,  N.  S.  480. 
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[Lord  Lyndhurst.  They  say,  in  their  answer,  the  vicar  is  entitled,  except  as 
hereinafter  mentioned,  which  alludes  to  the  modus.] 

[273]  They  admit  the  perception  of  titheable  matters,  which  they  enumerate,  and 
then  they  go  on  to  say  they  deny  that  the  plaintiff  is  entitled  to  such  tithes,  or  any  of 
them,  except  as  thereinafter  mentioned ;  and  that  they  have  not  set  them  out  for  the 
reasons  thereafter  mentioned  ;  and  then  they  set  out  the  modus.  The  only  difference 
between  the  cases  of  Lloyd  v.  Small  (2  Wood,  110 ;  3  Burn,  E.  L.  450 ;  1  E.  &  Y.  746), 
and  Lloyd  v.  Mortimer  (7  Bro.  P.  C.  493;  3  Wood,  516;  2  E.  &  Y.  302),  and  the 
present  case  is  that,  in  those  cases,  there  was  proof  on  the  part  of  the  vicar  that  he 
had  taken  tithes. 

[Lord  Lyndhufst.  There  was,  therefore,  primS,  facie  evidence  of  the  vicar's  title. 
Suppose,  in  this  case,  you  had  claimed  more  than  you  were  entitled  to,  what  evidence 
is  there  of  the  extent  of  your  right  T] 

If  another  issue  were  to  be  tried,  it  is  possible  that  the  jury  might  even  find  that 
the  vicar  was  not  entitled  to  any  tithes,  which  would  controvert  the  decree  of  this 
Court,  and  the  judgment  of  the  House  of  Lords.  It  would  be  most  unjust  to  allow 
a  defendant  to  plead  a  modus  in  this  manner,  and  then  to  take  advantage  of  his  own 
improper  pleading.  It  being  certain  that  the  plaintiff  is  entitled  to  some  tithes,  the 
Court  will  refer  it  to  the  Master  to  ascertain  what  those  tithes  are.  Boultoii  v. 
Richards  (6  Price,  483 ;  3  E.  &  Y.  949). 

Mr.  Boteler  and  Mr.  Purvis,  for  the  defendants.  The  legal  right  of  the  plaintiff  to 
the  tithes  claimed  by  him  has  not  yet  been  in  any  manner  ascertained  ;  all  that  has  been 
determined  is  that  the  modus  set  up  by  the  defendants  is  not  a  valid  modus.  The 
title  to  demand  an  account  only  accrues  on  the  legal  right  being  established.  Foxcroft 
V.  Paris  (5  Ves.  221 ;  2  E.  &  Y.  487).  And  there  cannot  consequently  be  any  decree 
for  an  account  in  this  case,  but  only  for  a  further  issue. 

Cur.  adv.  vult. 

[274]  Lord  Lyndhurst.  This  cause  comes  on  for  further  directions  on  the  postea. 
The  plaintiff  is  vicar  of  Aston  Abbots.  The  bill  was  filed  against  occupiers  of  lands 
in  the  hamlet  of  Burston,  within  the  vicarage.  In  the  bill  the  plaintiff  states  himself, 
as  vicar,  to  be  entitled  to  all  tithes,  except  corn  and  grain.  The  defendants,  by  their 
answer,  say  they  do  not  know  whether  the  plaintiff  is  entitled  to  all  tithes  except 
corn  and  grain,  or  to  what  tithes  in  particular  he  is  entitled ;  but  they  go  on  to  say 
that,  from  time  immemorial,  a  sum  of  371.  has  been  payable  and  paid  as  a  modus, 
in  lieu  of  all  tithes  due  to  the  vicar ;  and  according  to  the  mode  in  which  they  state 
the  modus,  an  issue  is  directed  to  try  it.  The  issue  has  been  decided  against  the 
occupiers,  the  defendants ;  but  it  is  now  stated  that,  on  the  face  of  the  record,  there 
is  no  admission  or  evidence  of  the  right  of  the  vicar  to  any  tithes.  And  the  question 
therefore  is  whether,  as  to  this  point,  there  can  be  any  further  inquiry,  and  in  what 
shape  that  further  inquiry  is  be  made.  In  pleading  a  modus  in  an  answer,  the  correct 
mode  is  to  state  in  respect  of  what  particular  tithes  the  modus  is  payable.  And, 
perhaps,  I  should  be  justified,  in  the  present  case,  in  treating  the  modus  as  covering 
all  the  tithes  demanded  by  the  bill.  The  Court  is,  I  think,  entitled  to  assume  that 
there  is  no  discharge  of  the  tithes,  the  right  to  which  is  stated  by  the  bill.  It  is  not, 
however,  necessary  for  me  to  decide  the  case  on  this  point,  nor,  perhaps,  would  it  be 
quite  safe  to  do  so.  1  think,  under  the  circumstances,  I  shall  be  justified  in  disposing 
of  this  case  as  if  there  had  been  an  admission  to  a  certain  extent  of  the  plaintiffs 
title.  I  shall  dispose  of  it  in  this  way.  It  is  quite  clear  that  the  plaintiff  is  entitled 
to  some  tithes,  what  tithes  in  particular  I  shall  not  now  say ;  I  think  the  proper  mode 
will  be  to  send  it  to  the  Master  to  inquire  what  tithes  in  the  hamlet  of  Burston  the 
vicar  is  entitled  to. 


[275]  Young  v.  Duncombe.  Jan.  26th,  1831.— By  an  agreement  for  the  sale  of  an 
estate,  the  purchaser  was  to  pay  part  of  his  purchase-money  on  the  24th  December 
then  next,  when  the  conveyance  was  to  be  executed,  and  the  residue  was  to  be 
secured  by  a  mortgage  of  the  estate,  payable  at  not  less  than  twelve  months  from 
the  date  of  the  conveyance.  The  purchaser  entered  into  possession  immediately 
after  the  execution  of  the  agreement,  but,  on  some  objections  to  the  title,  refused 
to  pay  his  purchase-money.  A  bill  was  filed  by  the  vendor  for  the  specific 
performance  of  the  contract,  and  more  than  twelve  months  having  elapsed  from 
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the  time  when  the  conveyance  ought  to  have  been  executed,  the  defendant  was 
on  motion  ordered  to  pay  the  purchase-money  into  Court. 

Bill  for  the  specific  performance  of  an  agreement  to  purchase  an  estate.  By  the 
agreement  3001.,  part  of  the  purchase  money,  was  to  be  paid  on  the  execution  of  the 
agreement;  10001.,  further  part  thereof,  on  the  24th  December,  1827,  when  the 
purchase  was  to  be  completed,  and  the  conveyance  executed ;  and  50001.,  residue 
of  the  purchase-money,  was  to  be  secured  by  a  mortgage  of  the  estate,  payable  at  not 
less  than  twelve  months  from  the  date  of  the  conveyance,  and  with  three  months' 
notice  prior  to  paying  it  off. 

The  defendant  paid  the  3001.  on  the  execution  of  the  agreemeut,  and  took  posses- 
sion, but,  raising  some  objections  to  the  title,  he  declined  to  pay  the  remainder  of  his 
purchase-money. 

Mr.  Hayter,  on  the  part  of  the  plaintiff,  moved  that  the  defendant  should,  within 
a  fortnight,  pay  the  60001.,  residue  of  the  purchase-money,  into  Court.  In  support 
of  the  application  he  cited  Wickham  v.  Evered  (4  Madd.  53). 

Mr.  Jervis  opposed  the  motion,  contending  that,  as  by  the  contract  50001.  of  the 
purchase-money  was  to  remain  on  mortgage,  for  twelve  months  at  least  from  the 
execution  of  the  conveyance,  and  no  conveyance  had  yet  been  executed  nor  the  title 
approved,  the  application  was  premature. 

liORD  Lyndhurst,  L.  C.  B.  I  think  this  comes  within  the  principle  of  the  case 
which  has  been  cited,  and  that  the  defendant  ought  to  pay  the  purchase-money 
within  a  reasonable  time ;  he  cannot  be  allowed  to  keep  both  the  property  and  the 
purchase-money. 

Let  the  defendant  pay  the  purchase-money  into  Court  within  two  months, 

[276]  Berrington  v.  Evans.  Feb.  14,  16,  1831. — Where  an  action  was  brought 
on  bonds,  and  a  cognovit  was  given  in  the  action,  and  judgment  entered  up  for 
the  principal  and  interest  then  due :  Held,  that  it  was  not  competent  to  the 
representatives  of  the  obligor,  at  the  distance  of  ten  years  afterwards,  in  a  suit 
for  the  administration  of  the  obligor's  assets,  to  question  the  validity  of  the  bonds 
on  the  ground  of  usury. — In  the  administration  of  assets,  interest  is  not  allowed 
on  a  judgment  debt,  merely  on  the  ground  that  the  creditor  has  been  prevented 
from  rendering  available  his  judgment,  by  the  decree  and  proceedings  in  the  suit, 
though  the  debt  may,  by  those  means,  have  been  withheld  from  him  for  several 
years. 

[See  further,  1855,  1  Y.  &  C.  Ex.  434;  1839,  3  Y.  &  C.  384.] 

This  was  a  creditor's  suit,  in  which  it  had  been  referred  to  the  Master  to  take  the 
usual  accounts. 

The  Master  having  made  his  report,  various  exceptions  were  taken  to  it  by 
different  parties. 

One  exception,  taken  on  the  part  of  the  representatives  of  the  testator,  was  that 
the  Master  had  allowed  a  debt  due  on  two  bonds,  on  which  an  action  had  been  brought 
against  the  testator  in  his  lifetime,  and  in  which  action  judgment  had  been  entered  up 
on  a  cognovit  given  by  him.  The  objection  was  abandoned  as  to  one  of  the  bonds ; 
as  to  the  other,  it  was  contended  it  was  usurious  on  the  face  of  it,  giving  the  obligee 
the  option  of  either  stock  or  money,  with  an  agreement  for  six  months'  notice  for 
paying  off  the  bond. 

Mr.  Wilbrahara  and  Mr.  West,  in  support  of  the  exception.  This  case  is  within 
the  principle  of  Barnard  v.  Young  (17  Ves.  44).  The  objection,  on  the  ground  of 
usury,  was  not  waived  by  the  judgment,  which  was  not  on  a  trial  or  verdict,  but  on  a 
cognovit,  and,  therefore,  not  of  more  value  than  a  warrant  of  attorney,  on  which 
a  Court  of  law  would  give  relief. 

[Lord  Lyndhurst.  I  do  not  believe  that,  if  an  action  had  been  brought,  and  a 
judgment  recovered,  a  Court  of  law  would,  after  the  lapse  of  ten  years,  set  it  aside 
on  the  ground  of  usury.] 

The  claim  is  not  founded  on  the  judgment,  but  on  the  bonds,  the  charge  being 
originally  brought  in  for  principal  money  and  interest,  but,  when  the  funds  had  risen, 
being  converted  into  a  claim  of  stock.     In  all  the  cases,  a  distinction  has  been  made 
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where  the  party  has  had  an  opportunity  to  plead  the  usury,  and  where  he.  has  not. 
JVhite  [277]  V.  ^Fright  (5  Dowl.  &  R.  110 ;  3  Barn.  &  C.  278),  Cooke  v.  Joiie-s  (Cowp. 
727),  Harrison  v.  Hannel  (1  Marsh.  349),  Roberts  v.  Goff  {^  Barn.  &  A.  92),  Scott  v. 
Nesbit{2  Bro.  C.  C.  641). 

Mr.  Treslove  and  Mr.  Jacob,  for  the  creditor,  in  support  of  the  report.  In 
fVhite  V.  Wright,  there  was  a  day  expressly  fixed  for  payment  If  the  obligor  had 
any  defence  on  the  ground  of  usury,  he  should  have  availed  himself  of  it  in  the  action  ; 
and  having  neglected  to  do  so,  this  Court  M'ill  not  relieve  his  representatives.  Ware 
V,  Hoi~wood  (14  Ves.  28).  Whatever  objections  originally  applied  to  the  debt  are 
removed  by  the  judgment. 

Lord  Lyndhurst,  L.  C.  B.  The  objection  as  to  one  of  the  bonds,  I  understand 
to  be  abandoned ;  and  as  to  the  other,  it  is  immaterial  in  the  view  which  I  take  of  the 
case.  If  a  party  enter  into  a  contract  which  is  usurious,  he  must  take  the  con- 
sequences ;  but,  on  his  bringing  an  action  on  that  contract,  if  the  party  interested  in 
raising  the  objection  does  not  think  fit  to  do  so,  those  consequences  may  not  take 
effect.  In  this  case  an  action  was  brought :  it  appears  that  a  cognovit  was  given, 
not  merely  as  a  security,  but  for  the  purpose  of  settling  the  action  ;  for  the  declaration 
is  delivered  in  the  usual  form,  with  notice  to  plead  :  after  the  time  for  pleading  had 
expired,  and  when  the  plaintiff  might  have  signed  judgment,  the  defendant  enters 
into  a  compromise,  and  gives  the  cognovit,  on  which  judgment  is  entered  up  for  the 
principal  debt  and  interest.  I  think  it  impossible,  under  the  circumstances,  that  the 
Master  should  do  otherwise  than  allow  this  debt. 

In  overruling  the  exception  it  is  not  my  intention  to  express  any  opinion  respect- 
ing the  alleged  usury.  Under  the  circumstances  of  the  case,  I  do  not  think  it  necessary 
to  enter  into  the  consideration  of  that  question. 

Exception  overruled. 

[278]  Another  exception  to  the  report  was  taken  by  certain  creditors,  on  the 
ground  that  the  Master  had  disallowed  a  claim  of  interest  on  judgments  obtained  by 
the  creditors  several  years  back,  and  which  they  had  been  prevented  from  rendering 
available  by  the  decree  and  subsequent  proceedings  in  this  suit. 

Mr.  Duckworth  and  Mr.  Wigram,  in  support  of  the  exception.  The  rule  at  law 
is  to  give  interest  where  there  is  a  contract  for  interest;  but  there  are  cases  in  which 
interest  is  given  without  any  contract.  Courts  of  law  give  interest  in  various  actions, 
in  the  shape  of  damages ;  and  where  there  has  been  delay  in  carrying  the  judgment 
into  effect,  by  the  defendant's  bringing  error,  in  some  cases  interest  is  also  allowed. 
In  Bann  v.  Dalzel  (1  Moody  &  M.  228)  interest  was  allowed  at  law,  in  an  action  on 
an  Irish  judgment.  Lord  Tenterden  putting  the  case  on  the  ground  whether,  if  the 
plaintiff  had  used  due  diligence,  he  could  sooner  have  obtained  his  money.  After  a 
decree  for  the  administration  of  assets,  a  creditor  is  stopped  from  proceeding  at  law, 
not  on  any  equitable  right  as  applying  to  the  debt,  but  merely  on  the  ground  of 
convenience  to  the  estate  of  the  debtor.  It  is  therefore  only  just  that,  as  the 
creditor  is  delayed  for  the  benefit  of  his  debtor's  estate,  he  should  be  allowed  interest. 
As  this  Court,  in  the  administration  of  assets,  follows  the  law,  if  interest  would  be 
given  at  law  in  the  shape  of  damages,  interest  will  be  allowed  in  equity,  on  the  sum 
which  would  be  recovered  at  law.  Do)-nford  v.  Dornford  (12  Ves.  127).  The  Court 
has  also  had  to  consider  the  question  of  interest,  on  an  agreement  to  pay  money  at  a 
given  day.  Upton  v.  Lord  Ferrars  (5  Ves.  801),  Lowiides  v.  Collins  (17  Ves.  27).  The 
principle  is  that  whatever  you  would  have  had  at  law,  you  bring  with  you  into 
equity.  Slileman  v.  Ashdown  (2  Atk.  477,  608),  Earl  of  Bath  v.  Earl  of  Bradford 
(2  Ves.  587),  [279]  Thomas  v.  Edwards  (3  Anstr.  804),  and  Seton  v.  Clark  (6  Ves.  416), 
were  cited. 

Mr.  Jacob,  for  other  judgment  creditors,  relied  on  Godfrey  v.  Watson  (3  Atk.  517), 
14  Viner's  Ab.  title  Interest,  p.  458,  pi.  15,  Parker  v.  Harvey  (4  Bro.  P.  C.  604), 
and  Parker  v.  Hutchinson  (3  Ves.  jun.  133). 

Mr.  Wilbraham  and  Mr.  West,  for  the  report.  A  judgment  does  not,  in  equity, 
carry  interest  without  a  special  contract  for  that  purpose.  It  is  contrary  to  the 
practice  of  all  the  Masters  to  compute  interest  on  a  judgment.  Interest  is  not 
allowed  on  a  judgment  of  assets  quando  acciderunt.  Desclmmps  v.  Vanneck  (2  Ves. 
716),  Creuze  v.  Hunter  (2  Ves.  jun.  157).  This  point  was  also  decided  in  Lewes  v. 
Morgan  (3  Younge  «fe  J.  230,  394).  It  is  true  that,  where  an  injunction  has  been 
granted  to  stay  proceedings  at  law,  interest  has  sometimes  l^een  given,  but  that  is 
\ 
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on  the  ground  of  delay,  occasioned  by  the  debtor.  If  interest  had  been  intended  to 
be  given  in  this  case,  the  decree  would  have  contained  special  directions.  In  Nelson 
V.  Sheridan  (8  T.  R.  K.  395),  where  a  person  obtained  judgment  in  an  action  on  a  bill 
of  exchange,  and  subsequently  brought  an  action  of  debt  on  that  judgment,  in  which 
he  obtained  judgment  by  default,  the  Court  refused  to  refer  it  to  the  Master  to 
ascertain  the  damages  sustained  by  the  plaintiff.  Interest  is  allowed  in  cases  of  writs 
of  error  under  the  statute.  Stiles  v.  Attorney-General  (West.  132)  and  Askew  v. 
Townsend  (in  Chancery,  Reg.  B.  1824,  fo.  1508)  were  also  referred  to. 

Mr.  Duckworth,  in  reply.  Admitting  that  interest  ought  not  to  be  calculated 
except  under  special  circumstances,  the  present  case  furnishes  those  circumstances. 

[280]  Lord  Lyndhurst,  L,  C.  B.  It  does  not  appear  that  any  case  can  be  found 
in  which  interest  has  been  allowed  on  a  judgment,  merely  because  the  progress  of  the 
cause  has  created  some  delay.  Suppose  there  are  assets  outstanding,  requiring  con- 
siderable time  to  render  them  available,  is  there  any  case  in  which  that  alone  has  been 
considered  a  ground  for  interest  on  a  judgment?  The  question  would  necessarily 
arise  in  every  suit,  more  or  less. 

Exception  overruled. 

Wilson  v.  Forster.  Feb.  26th,  1831.— Bill  by  legatees,  whose  legacies  were 
charged  on  real  estates,  for  a  discovery  and  production  of  a  deed,  by  which,  as 
it  was  alleged,  the  real  estates  were  limited  to  uses,  under  which  the  testator  was 
tenant  in  tail  only,  but  from  which,  as  the  plaintiffs  insisted,  it  would,  if  pro- 
duced, appear  that  a  small  portion  only  of  the  estates  was  so  settled,  and  that  of 
the  residue  the  testator  was  seised  in  fee.  Demurrer,  on  the  ground  that  the 
deed  in  question  related  to  the  defendant's  title,  and  that  the  plaintiffs  had  no 
interest  in  it,  allowed. 

[Referred  to,  Sparke  v.  Mmtriou,  1834,  1  Y.  &  C.  Ex.  108.] 

Bill,  in  the  nature  of  a  supplemental  bill,  by  legatees  entitled  to  legacies  charged 
on  real  estates,  against  the  heir-at-law  of  the  testator,  the  defendant  being  also  the 
heir-at-law  and  devisee  of  an  executor,  and  devisee  in  trust  of  the  testator,  which 
executor  and  trustee  was  also,  in  his  lifetime,  heir-at-law  of  the  testator. 

The  bill  stated  the  proceedings  in  a  suit  instituted  by  them  in  this  Court,  against 
the  executors  and  devisees  in  trust  of  the  will  of  the  testator,  in  which  the  usual 
accounts  of  his  personal  estate,  and  of  the  estates  of  which  he  was  seised  in  fee,  were 
taken,  and  some  part  of  the  last-mentioned  estates  sold  in  aid  of  the  personalty ;  but 
which,  as  the  bill  stated,  did  not  produce  suflBcient  to  pay  the  legacies ;  and  that  the 
defendant  had  entered  into  the  possession  of  the  real  estates  of  the  testator,  and 
refused  to  sell  or  concur  in  the  sale  thereof.  The  bill  then  referred  to  an  allegation 
by  the  defendant's  father  (the  executor  and  trustee)  in  the  original  suit,  and  by  the 
defendant  himself,  that  the  only  real  estates  of  which  the  testator  was  seised  in  fee, 
were  the  estates  which  had  been  sold ;  and  that,  though  he  died  seised  of  other  estates 
of  considerable  value,  yet  that  he  was  only  tenant  in  tail  thereof ;  and  that,  on  his 
decease,  the  last-mentioned  estates  descended  to  the  defendant's  father,  and  afterwards 
to  the  defendant,  and  were  [281]  not  subject  to  the  debts  or  legacies  of  the  testator. 
The  bill  charged  that  the  plaintiffs  had,  since  the  decree  in  the  original  suit,  discovered 
that  the  testator  was  not  tenant  in  tail,  but  tenant  in  fee-simple  of  the  said  estates,  or 
the  greater  part  thereof;  and  that  part  of  the  said  estates,  in  the  year  1698,  belonged 
to  an  ancestor  of  the  testator,  and  was  limited,  by  an  indenture  dated  in  that  year, 
to  an  ancestor  of  the  testator  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail ;  and  that  the  residue  and  greater  part  of  the  said  last-mentioned  estates  was  pur- 
chased or  acquired  by  some  ancestor  of  the  testator  subsequently  to  1698,  and  was 
never  limited  in  tail,  but  so  that  the  testator  took  an  estate  in  fee-simple.  The  bill 
charged  that  the  defendant  had  in  his  possession  the  title  deeds  and  writings  relating 
to  the  said  estates,  and  particularly  the  settlement  of  1698.  And  that,  if  the 
defendant  should  persist  in  the  allegation  that  the  testator  was  tenant  in  tail  of  the 
said  hereditaments,  he  ought  to  set  forth  the  date,  &c.,  of  the  deed  or  instrument  by 
which  such  entail  was  created  ;  and  ought  also  to  put  into  a  box  or  bundle  all  the 
title  deeds,  evidences,  and  writings  relating  to  the  said  estate,  in  his  possession  or 
power,  and  produce  and  leave  the  same  in  the  hands  of  his  clerk  in  court,  for  the  usual 
purposes. 
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The  defendant  demurred  to  so  much  of  the  bill  as  required  him  to  set  forth, 
whether  the  estates  did  not,  iu  the  year  1698,  belong  to  an  ancestor  of  the  testator; 
and  whether  the  same  were  not  settled  by  an  indenture  dated  in  that  year,  in  the 
manner  in  the  bill  stated  ;  and  as  to  so  much  of  the  bill  as  called  on  the  defendant  to 
set  forth  the  date  of  the  deed  by  which  the  entail  was  created,  and  the  parties  thereto, 
and  as  required  him  to  produce  the  title  deeds  and  writings.  The  defendant  answered 
the  remainder  of  the  bill ;  and,  by  the  answer,  he  denied  that  the  plaintiffs  had,  since 
the  decree,  discovered,  or  that  the  fact  was  that  the  testator  was  not  tenant  in  tail 
of  the  estates  men-[282]-tioned  in  the  bill,  or  that  he  was  not  seised  in  fee-simple 
thereof,  or  of  any  part  thereof. 

Mr.  Purvis,  in  support  of  the  demurrer,  contended  that  the  plaintiffs  did  not  by 
their  bill  shew  any  title  to  the  discovery  sought  by  them,  inasmuch  as,  if  the  entail 
stated  by  the  bill  had  been  created,  the  plaintiffs  could  have  no  interest  in  the  estates. 
That  the  plaintiffs  did  not  claim  under  the  entail  but  in  opposition  to  it,  and  were  not 
entitled  to  the  production  of  the  deed  of  entail,  for  the  purpose  of  shewing  what 
estates  were  comprised  in  it.  Nor  were  they  entitled  to  the  other  deeds,  as  they 
related  to  the  plaintiffs  title.  And  he  cited  Sampson  v.  Swettenham  (5  Madd.  16),  and 
Complon  V.  Earl  Grey  (I  Younge  &  J.  154). 

Mr.  Koe  and  Mr.  Ching,  for  the  bill,  contended  that  if  the  deed  of  1668  creating 
the  entail  were  produced,  it  would  appear  that  a  small  portion  only  of  the  estates 
was  actually  entailed ;  and  that  the  plaintiffs  were,  therefore,  to  a  certain  extent, 
interested  in  that  deed,  and  entitled  to  the  production  of  it  as  a  means  of  shewing 
that  the  other  estates  were  not  included  in  it ;  and  that  they  were  also  entitled  to 
the  production  of  the  other  deeds.  And  they  referred  to  Stroud  v.  Deacon  (1  Ves.  37), 
Smith  V.  The  Duke  of  Northumberland  (1  Cox,  363),  and  Sanders  v.  King  (6  Mad.  61 ; 
see  also  2  Sim.  &  Stu.  277). 

The  demurrer  was  allowed. 


[283]  Warrington,  Clerk  v.  Sadler,  Kirkby,  Morton,  and  Metcalfe.  1831. 
— A  vicarage  being  under  sequestration  for  debt,  the  occupiers  paid  their  tithes 
and  certain  alleged  moduses  to  the  sequestrator :  Held,  that  the  vicar  might, 
notwithstanding,  file  his  bill  against  the  occupiers  for  an  account  and  satisfaction 
of  their  tithes,  without  making  the  sequestrator  a  co-plaintiff,  though  no  fraud 
or  collusion  between  the  occupiers  and  the  sequestrator  was  alleged. — A  township 
modus  of  61.  was  pleaded,  and  was  supported  by  several  terriers,  and  by  a  great 
deal  of  parol  evidence ;  but  in  an  earlier  terrier,  the  modus  was  stated  to  be  61. 
Os.  4d.,  from  which  it  was  contended  that  the  immemoriality  of  the  payment 
was  disproved :  the  Court  held  that  this  4;errier  alone  was  not  sufficient,  as 
opposed  to  the  other  evidence,  to  defeat  the  modus ;  and  that  the  additional  4d. 
might  either  have  been  introduced  into  the  terrier  by  mistake,  or  might  have 
been  a  small  fee  for  the  collection. — A  modus  of  13s.  4d.  was  pleaded  as  payable 
on  the  first  Sunday  after  old  St.  Michael's  Day,  by  the  occupiers  of  lands  within 
the  township  of  A.  and  the  township  of  B. ;  of  which  the  occupiers  in  A.  con- 
tributed and  paid  10s.,  and  the  occupiers  of  lands  in  B.  contributed  and  paid 
3s.  4d.,  in  lieu  of  the  tithes  of  hay  and  grass  in  and  throughout  the  townships, 
and  which  modus  had  been  accustomed  to  be  paid  on  the  altar  table  of  the  parish 
church.  The  payment  was  supported  by  several  antient  terriers,  but  which  only 
stated  the  13s.  4d.  as  payable  for  the  townships  of  A.  and  B.,  without  referring 
to  any  contribution :  Held,  that  the  modus  as  pleaded  was  supported  by  the 
evidence ;  that  the  contribution  was  a  private  arrangement  between  the  town- 
ships, by  which  the  vicar  was  not  bound,  and  that  he  had  his  remedy  against  any 
part  of  both  townships  for  the  entire  modus. — A  modus  was  pleaded  as  payable 
by  the  occupiers  of  lands  within  two  townships ;  the  external  boundaries  of  both 
the  townships  were  clearly  and  distinctly  made  out  in  evidence,  but  the  witnesses 
deposed  that  the  lands  in  the  two  townships  were  intermixed,  and  could  not  be 
distinguished  :  Held,  that  the  boundaries  were  sufficiently  proved. 

This  suit  was  originally  instituted  by  the  vicar  of  the  parish  of  Leeke,  in  the 

ounty  of  York,  against  the  defendants  Sadler  and  Morton  (and  two  other  persons, 

against  whom  the  suit  was  not  prosecuted),  as  occupiers  of  laud  in  different  townships 
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within  the  parish,  for  an  account  of  the  tithe  of  hay,  and  all  small  tithes,  and  satisfac- 
tion for  the  same. 

The  defendant  Sadler,  by  his  answer,  admitted  the  institution  and  induction  of 
the  plaintiff  as  vicar,  and  his  right  to  tithe  of  hay,  and  all  small  tithes,  within  the 
vicarage  and  parish,  or  the  moduses  or  customary  payments  payable  in  lieu  and 
satisfaction  of  such  tithes,  save  and  except  so  far  as  the  plaintiffs  right  to  receive  and 
take  such  moduses  and  customary  payments  in  lieu  thereof  was  affected  by  the 
sequestration  thereinafter  mentioned.  That  the  parish  of  Leeke  comprised,  among 
other  townships,  the  townships  of  Landmoth,  including  Catto,  Oxbank,  Oxmoor,  and 
Marygold  Hall,  the  township  of  Crosby,  with  the  outhouses,  and  the  township  of 
Knayton  and  Silton ;  and  which  townships,  with  their  respec-[284]-tive  appendages, 
were  distinguished  by  known  metes  and  boundaries.  The  defendant  Sadler  admitted 
his  occupation  of  a  farm  and  lands  in  the  township  of  Crosby,  and  his  perception  of 
hay  and  other  titheable  matters,  the  tithes  of  which  were  of  the  nature  of  small 
tithes ;  but  he  denied  that  the  plaintiff  as  vicar,  or  that  the  person  claiming  under 
the  sequestration  thereinafter  mentioned,  was  entitled  to  the  tithes  of  any  of  such 
titheable  matters  in  kind,  for  that  there  was  payable  and  paid,  and  of  right  ought  to 
be  paid,  to  the  vicar  for  the  time  being,  by  the  occupiers  of  lands  within  the  said 
township  of  Landmoth,  including  Catto,  Oxbank,  Oxmoor,  and  Marygold  Hall,  and 
in  the  said  township  of  Crosby,  with  the  outhouses,  for  the  time  being,  the  modus  or 
antient  customary  yearly  payment  of  61.,  of  which  the  occupiers  of  lands  within  the 
said  township  of  Landmoth,  with  its  said  appendages,  contributed  and  paid,  and  of 
right  ought  to  contribute  and  pay,  the  sum  of  41.  13s.  4d. ;  and  the  occupiers  of  lands 
within  the  said  township  of  Crosby,  with  its  appendages,  contributed  and  paid,  and 
of  right  ought  to  contribute  and  pay  the  sum  of  11.  6s.  8d.,  by  two  equal  portions  or 
payments,  on  the  Sunday  after  St.  Mark's  Day,  and  the  Sunday  after  St.  Luke's  Day, 
in  every  year,  for,  and  in  lieu,  and  full  satisfaction  of  and  for  all  and  singular  the 
vicarial  tithes,  of  which  the  tithes  of  hay  and  grass  within  the  said  townships  of 
Landmoth  and  Crosby,  with  their  said  respective  appendages,  were  part,  yearly  arising, 
growing,  renewing,  and  increasing  in  and  throughout  the  said  townships,  with  their 
appendages ;  and  that  such  payments  had  been  accustomed  to  be  made  at  the  altar 
table  in  the  parish  church  of  Leeke.  The  answer  then  stated  that  the  vicarage  had 
been,  since  1815,  and  then  was,  under  sequestration  to  Charles  Metcalfe  for  a  debt, 
and  by  whom,  or  whose  attorney  or  agent,  the  vicarial  tithes,  or  the  moduses  or 
customary  payments  in  lieu  thereof,  were  regularly  received,  and  to  whom  the  modus 
or  customary  payment  [285]  in  lieu  of  the  vicarial  tithes  of  the  said  townships  of 
Landmoth  and  Crosby,  with  their  respective  appendages,  had  been  paid  and  satisfied 
up  to  the  last  day  for  the  payment  thereof.  And  the  defendant  insisted  that  the 
sequestrator  was  a  necessary  party*  to  the  suit,  and  that  the  vicar  could  not  alone 
maintain  any  suit  against  the  defendant  for  the  vicarial  tithes  of  his  farm  and  lands, 
or  the  said  modus  or  customary  payment.  The  defendant  also  insisted  on  payment 
of  the  modus  to  the  sequestrator,  in  bar  of  the  plaintiff's  demand,  and  claimed  the 
same  benefit  as  if  it  had  been  pleaded. 

The  defendant  Morton,  by  his  answer,  stated  his  occupation  of  two  farms,  one  of 
which  was  situate  partly  in  the  [township  of  Leeke  and  partly  in  the  township  of 
Gueldable,  and  the  other  of  which  farms  was  situate  partly  in  the  township  of 
Barrowby  and  partly  in  the  township  of  Gueldable,  within  the  vicarage  and  parish  of 
Leeke.  And,  in  a  schedule,  he  stated  the  particulars  of  the  farms  and  lands,  distin- 
guishing therein  those  parts  of  the  first-mentioned  farm  which  were  in  the  township 
of  Leeke,  from  those  which  were  in  the  township  of  Gueldable,  and  those  parts  of  the 
secondly-mentioned  farm  which  were  in  the  township  of  Barrowby,  from  those  which 
were  in  the  township  of  Gueldable.  The  defendant  admitted  the  perception  of  tithe- 
able matters,  but  alleged  the  following  moduses  to  be  payable  to  the  vicar,  viz. : — 15s. 
payable  on  the  first  Sunday  after  old  St.  Michael's  Day,  in  lieu  and  full  satisfaction  of 
and  for  the  tithes  of  hay  and  grass,  yearly  arising  and  renewing  in  and  throughout 
the  township  of  Leeke;  and  13s.  4d.  payable  by  the  occupiers  of  lands  within  the 
township  of  Barrowby  and  the  township  of  Gueldable,  for  the  time  being,  on  the  first 
Sunday  after  old  St.  Michael's  Day,  and  of  which  13s.  4d.  the  occupiers  of  lands  within 
the  township  of  Barrowby  contributed  and  paid,  and  of  right  ought  to  contribute  and 
pay,  10s.,  and  the  occupiers  of  lands  within  the  township  of  Gueld-[286]-able,  con- 
tributed and  paid,  and  of  right  ought  to  contribute  and  pay,  3s.  4d.,  for  and  in  lieu 
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and  full  satisfaction  of  and  for  the  tithes  of  hay  and  grass,  yearly  arising,  growing, 
renewing,  and  increasing,  in  and  throughout  the  townships  of  Barrowby  and  Uueldable, 
and  the  titheable  places  thereof ;  and  which  moduses  had  been  accustomed  to  be  paid 
at  the  altar  table  of  the  parish  church  of  Leeke.  The  answer,  in  other  respects,  was 
similar  to  the  answer  of  the  other  defendant. 

The  plaintiff  amended  his  bill  by  making  Metcalfe,  the  sequestrator,  a  defendant; 
who  put  in  an  answer  stating  the  existence  of  the  sequestration,  and  the  continuance 
of  his  debt,  and  stating  that  as  he  was  not  informed  either  of  the  validity  of  the 
claim  made  by  the  plaintiff's  bill,  or  of  the  defence  made  thereto,  he  was  unwilling  to 
incur  the  costs  of  the  suit  by  becoming  a  plaintiff  therein  ;  and  that  he  had  not  been 
requested  to  become  a  plaintiff  until  December,  1830,  when  considerable  costs  had 
already  been  incurred. 

The  evidence  on  the  part  of  the  plaintiff  consisted  of  an  extract  from  Pope  Nicholas' 
Taxation,  1292,  in  which  the  rectory  of  Leeke  was  stated  to  be  worth  80  marks.  The 
endowment,  dated  17th  July,  1344,  by  which  the  vicarage  was  endowed  with  the  hall 
and  chambers  in  the  mansion,  with  a  close  adjoining,  the  whole  altarage  of  the  parish 
church,  the  tithes  of  hay  of  Leeke,  Knayton,  Landemote,  Brathwath,  Silton,  Hepa- 
wikes,  Alverton,  and  Crosby,  and  in  other  the  minute  tithes  of  the  parish,  by  whatso- 
ever name  they  were  known  ;  also  in  all  other  profits  whatever,  except  as  after  reserved, 
and  with  two  ox-gangs  of  land  in  Silton.  The  residue  of  the  mansion  of  the  rectory, 
and  the  tithes  of  sheaves  of  the  whole  parish  of  Leeke,  and  the  yearly  rent  of  26s.  8d., 
which  John  of  Leeke  had  been  accustomed  to  pay  to  the  rectors  of  the  church  of 
Leeke ;  and  also  the  tithe  of  hay  of  the  demesne  meadows  of  the  rector,  under  Cote- 
cliffe,  and  of  the  meadows  of  Berghby,  [287]  were  reserved  to  the  Bishop  of  Durham 
and  his  episcopal  table. 

An  extract  from  the  Nona9  Rolls,  15  Edw.  3,  1351,  in  which,  inter  alia,  the  tithes 
of  hay  were  stated  to  be  worth  61.  13s.  4d.,  and  the  oblations  and  other  small 
tithes  10s. 

The  Ecclesiastical  Survey,  26  Hen.  8,  which  stated  the  vicarage  to  be  worth  in 
tithe  of  hay,  20s. ;  calves,  10s. ;  lambs,  50s. ;  wool,  50s. ;  other  minute  tithes,  508., 
&c.  &c. 

A  terrier  of  1716,  signed  by  the  vicar  and  two  churchwardens,  headed,  "A  terrier 
of  the  tithes  belonging  to  the  vicarage  of  Leeke,  and  all  the  other  emoluments  belong- 
ing to  the  church  of  Leeke,"  which  contained  an  entry  to  the  following  effect: — 
"Imprimis,  the  hay  tithe  in  North  AUerton  Inge,  joining  on  Cod-Bech,  likewise  the 
churchyard,  with  the  parsonage  garth,  with  all  the  small  tithes  whatever  belonging  to 
the  parish  of  Leeke."  Another  terrier,  1727,  which  was  entitled  "A  terrier  of  the 
glebe  and  other  tithes  and  pensions  belonging  to  the  vicarage  of  Leeke;"  and  which 
was  also  signed  by  the  vicar  and  two  churchwardens.  In  this  terrier  the  glebe  was 
described,  and  then  followed  the  names  of  several  places  with  sums  placed  opposite  to 
them,  among  which  were  Crosby,  Katthow,  Landmoth,  and  Oxbank,  61.  Os.  4d. ;  Great 
Leeke,  21. ;  Knayton,  91. ;  and  Barrowby,  61. ;  but  what  the  sums  were  payable  for 
was  not  stated,  nor  was  the  word  tithes  mentioned,  except  in  the  heading  of  the 
terrier. 

The  plaintiff  also  read  in  evidence  various  passages  from  the  answers. 

The  evidence  on  the  part  of  the  defendants  consisted  of  seven  terriers,  dated 
respectively  1760,  1764,  1770,  1777,  1781,  1786,  1809,  and  1817  ;  all  of  which,  except 
the  two  last,  were  signed  by  the  vicar ;  and  which  contained,  in  terms,  the  moduses 
pleaded  by  the  defendants.  The  terriers  also  contained  other  moduses,  but  which,  it 
was  admitted  on  the  part  of  the  defendants,  did  not  now  exist  as  moduses. 

[288]  The  defendants  also  proved,  by  the  parol  testimony  of  many  witnesses,  the 
boundaries  of  the  townships,  and  that  the  lands  of  the  defendants  were  within  those 
townships.  With  respect,  however,  to  the  townships  of  Barrowby  and  Gueldable,  the 
witnesses  proved  that  though  the  external  boundaries  of  those  townships  were  well 
known,  the  internal  divisions  of  the  two  townships  were  unknown,  and  could  not  be 
distinguished.  The  witnesses  also  proved  the  payment,  as  moduses,  of  the  several 
sums  pleaded  by  the  defendants,  and  the  reputation  that  the  same  were  paid  as  moduses. 
They  also  proved  the  reputation  to  that  effect  among  old  persons  since  dead. 

The  defendants  likewise  proved  by  the  examination  of  the  agent  of  Metcalfe,  the 
sequestrator,  that  the  vicarage  was  under  sequestration,  and  had  been  so  ever  since 
the  year  1815  ;  that  during  all  that  time  the  agent  of  the  sequestrator  had  received 
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the  vicarial  tithes  of  the  vicarage  and  parish,  or  the  moduses  or  customary  payments 
in  lieu  thereof.  The  agent  also  proved  the  payment  to  him,  as  such  agent  of  the 
sequestrator,  of  the  several  moduses  pleaded  by  the  defendants,  and  the  receipt  by  him 
of  the  other  vicarial  tithes  of  the  defendants,  from  the  year  1815  down  to  the  present 
time,  and  that  the  moduses  had  been  annually  received. 

Mr.  Jervis  and  Mr.  J.  Jervis  for  the  plaintiff.  The  endowment,  which  is  subse- 
quent to  the  time  of  legal  memory,  is  wholly  inconsistent  with  the  existence  of 
moduses  at  the  date  of  that  document.  The  values  ascribed  to  the  different  articles 
in  the  endowment,  and  in  the  other  ancient  documents,  are  also  wholly  opposed  to  the 
presumption  of  moduses  being  then  payable.  The  words  minutae  decimae,  which  occur 
in  the  endowment,  have  been  held,  when  used  in  the  ancient  documents,  to  afford 
strong  evidence  against  the  existence  of  a  modus ;  and  where,  as  in  the  present  case, 
the  value  of  the  tithes  is  [289]  given  in  such  documents,  it  implies  a  taking  in  kind, 
and  not  sub  modo.(a)^  The  modus  of  61.  for  the  township  of  Landmoth,  including 
Catto,  Oxbank,  Oxmoor,  and  Marygold  Hall,  and  the  township  of  Crosby,  with  the 
outhouses,  is  disproved  by  the  evidence;  the  terrier  of  1727  shewing  that  61.  Os.  4d., 
and  not  61.,  was  then  paid  for  Crosby  and  Catto,  Landmoth,  and  Oxbank.  The  modus 
of  15s.  for  the  township  of  Leeke  is  also  disproved  by  the  same  terrier,  which  shews  a 
payment  of  21.  to  have  been  made  at  that  time  for  Leeke.  And,  according  to  the  same 
terrier,  61.  was  then  paid  for  the  township  of  Barrowby.  Evidence  of  payments  of 
different  amount  having  been  made,  is  destructive  of  the  modus ;  and  evidence  subse- 
quent to  the  time  of  memory,  that  the  payments  alleged  did  not  then  exist,  will  defeat 
the  presumption  arising  from  later  usage,  however  uniform,  and  however  clearly  proved. 
Fisher  v.  Gh-aves  (1  M'Clel.  &  Younge,  362),  Short  v.  Lee  (2  Jac.  &  W.  464),  and  The 
Hornchurch  case  (Morgan  v.  Tyler,  cited  in  Sho7i  v.  Lee).  The  modus  of  1 3s.  4d.  for  the 
townships  of  Barrowby  and  Gueldable  is  not  sufficiently  proved,  the  witnesses  who 
prove  the  boundaries  of  those  townships  stating  that  the  boundaries  of  the  two 
townships  are  intermixed,  and  admitting  that  they  are  unable  to  distinguish  them. 

Mr.  Boteler  and  Mr.  Griffith  Richards,  for  the  defendants.  The  plaintiff  has  no 
title  to  sue  in  equity  without  joining  the  sequestrator  as  a  plaintiff.  It  is  proved,  on 
the  part  of  the  defendants,  that  they  have  satisfied  the  sequestrator  for  all  titheable 
matters  accrued  due  for  them  down  to  the  present  time.  The  plaintiff  has  therefore 
no  right  to  any  account  from  the  defendants.  The  sequestrator  may  be  compared  to 
a  mortgagee  in  possession,  whose  receipts  would  be  a  sufficient  discharge  to  the  tenant 
as  [290]  against  the  mortgagor.  If  a  case  of  collusion  between  the  sequestrator  and 
the  occupiers  had  been  made  out,  it  might  be  different,  but  collusion  is  not  even 
suggested.  Suppose  an  action  to  be  brought  by  the  sequestrator  in  the  name  of  the 
incumbent  against  the  occupier,  he  would  not  have  any  defence  to  the  action,  and  he 
is  not  to  be  again  harassed  by  the  incumbent.  The  receipt  of  the  sequestrator  is 
conclusive.  The  sequestrator  ought  to  be  a  plaintiff  and  not  a  defendant ;  for  if  any- 
thing should  appear  to  be  due  from  the  defendants,  it  would  be  due  to  the  sequestrator, 
and  not  to  the  plaintiff,  and  the  Court  could  not  in  this  suit  decree  payment  to  the 
sequestrator.  If  the  vicar  be  dissatisfied  with  the  conduct  of  the  sequestrator,  he  may 
apply  to  the  Ecclesiastical  Court,(a)^  or  he  may  file  his  bill  against  him  for  an  account 
of  what  he  has  received,  or  might  have  received.  The  vicar  has  no  interest  in  the 
tithes  which  have  accrued  due,  and  cannot  maintain  a  suit  against  the  occupiers 
merely  for  a  declaration  of  his  right  to  tithes.  Assuming,  however,  that  the  vicar 
alone  may  maintain  this  suit,  then  the  defendants  have  satisfactorily  made  out  their 
moduses.  The  mention  of  hay  and  other  tithes  in  the  endowment  does  not  necessarily 
import  that  the  tithes  were  payable  in  kind.  The  ancient  documents  are  not  entitled 
to  any  weight  with  respect  to  the  value  of  the  tithes.  Elers  v.  Thwnley  (not  reported) ; 
Bree  v.  i/ec^  (ante,  p.  211);  Lord  Redesdale  v.  Walby  (ante,  p.  203).  The  terrier  of 
1727  does  not  disprove  the  moduses.  The  addition  of  the  4d.  in  the  modus  for 
I^andmoth  and  Crosby,  in  that  terrier,  must  be  a  mistake,  the  sum  stated  in  all  the 
other  terriers  being  61.  The  difference  in  the  amount  of  the  sums  stated  in  that 
terrier  to  be  payable  for  the  other  townships,  and  the  moduses  pleaded  for  those  town- 
ships is  accounted  for  by  [291]  the  moduses  being  in  lieu  of  tithe  hay  only,  whilst 
the  sums  mentioned  in  the  terrier  are  for  all  tithes ;  and  it  does  not  appear  what 

(a)i  Raise  v.  Eystm,  4  Price,  417  ;  2  E.  &  Y.  497. 
{af  3  Burn's  E.  L.  341,  title  "Sequestrator." 
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proportion  of  those  sums  was  payable  for  hay  tithe,  and  what  proportion  for  the  other 
small  tithes. 

Mr.  Jervis  in  reply.  The  bill  originally  was  brought  against  the  occupiers  only, 
but,  on  the  objection  being  raised  by  the  answer,  the  bill  was  amended,  by  making 
the  sequestrator  a  party,  and  praying  that  the  amount  of  the  tithes  found  due  might 
be  paid  to  the  plaintiff,  or  as  the  Court  should  direct.  It  has  long  been  settled  that  a 
sequestrator  cannot  alone  maintain  any  action  or  suit,  being  mei-ely  a  bailiff  to  the 
bishop,  and  having  no  interest  in  the  matter.  B&rwick  v.  Swanton.{a)  The  case  of 
mortgagor  and  mortgagee  has  no  application,  the  mortgagor  being,  after  default,  only 
tenant  at  will,  and  the  mortgagee  having  an  absolute  estate  in  the  property.  The 
value  ^of  the  hay  and  small  tithes,  as  stated  in  the  Nonse  Rolls,  is  61.  ;  so  that  the 
moduses  pleaded  for  tithe  hay  only  of  the  townships  in  question,  is  more  than  the 
value  of  the  tithe  of  the  hay  of  the  whole  parish  according  to  that  document.  The 
Ecclesiastical  Survey  shews  there  was  a  fluctuation  in  the  value  of  the  hay,  and  of 
the  vicarage,  which  could  not  have  been  the  case  if  these  fixed  money  payments  had 
then  existed.  The  terriers  of  1716  and  1727  shew  conclusively  that  the  moduses 
now  set  up  did  not  then  exist.  And  those  ancient  documents  are  not  to  be  over- 
turned by  the  more  modern  terriers  produced  by  the  defendants. 

April  23rd. — Lord  Lyndhurst,  C.  B.  This  is  a  bill  by  the  vicar  of  Leeke,  in 
the  county  of  York,  for  an  account  and  satis-[292]-faction  of  small  tithes.  Moduses 
are  set  up  in  answer  to  the  demand.  The  moduses  pleaded  are — First,  a  modus  of 
61.,  which  is  alleged  to  be  payable  for  particular  townships  in  the  parish,  for  all  the 
vicarial  tithes,  including  tithes  of  hay  and  grass.  Secondly,  a  modus  of  15s.,  stated 
to  be  payable  in  lieu  of  tithes  of  hay  and  grass,  in  the  township  of  Leeke.  And 
thirdly,  a  modus  of  13s.  4d.  in  lieu  of  tithes  of  hay  and  grass,  in  the  townships  of 
Barrowby  and  Gueldable,  and  to  which  last- mentioned  modus  it  is  alleged  the  town- 
ships of  Barrowby  and  Gueldable  contribute  in  the  following  proportions,  viz.  the 
former  10s.,  and  the  latter  3s.  4d. 

The  evidence  relied  on  in  opposition  to  the  moduses  was — First,  the  endowment, 
the  language  of  which,  if  taken  by  itself,  would  certainly  tend  to  shew  that  no  modus 
existed  at  that  time ;  for  it  states  that  the  vicarage  shall  consist  of  the  whole  altarage, 
of  the  tithe  of  hay,  and  in  other  the  small  tithes,  and  no  modus  is  mentioned  in  it ; 
but  this  is  not  conclusive ;  it  only  affords  an  argument  that  no  such  modus  then 
existed ;  and  that  argument  must  be  considered,  as  to  the  effect  of  it,  with  reference 
to  the  rest  of  the  evidence.  Secondly,  Pope  Nicholas'  Taxation.  In  my  opinion,  this 
document  does  not  throw  any  light  on  the  subject.  Thirdly,  the  Nonae  Roll,  which 
states  the  tithe  of  hay  to  be  of  the  value  of  61.  13s.  4d.,  and  the  oblations  and  small 
tithes  to  be  worth  10s.  Fourthly,  the  Ecclesiastical  Survey,  which  states  the  tithe 
of  hay  to  be  worth  20s.  There  is  no  mention  of  any  modus  in  either  the  one  or  the 
other  of  these  documents.  These  documents  are  not  conclusive  as  to  value  ;  they 
only  afford  an  argument  in  the  same  manner  as  the  endowment,  and  they  must  be 
taken  in  connexion  with  the  other  evidence.  The  terrier  of  1716  does  not  make  any 
mention  of  a  modus.  This  also  is  by  no  means  conclusive,  but  only  affords  the  like 
argument  as  the  endowment.  It  does  not  appear  from  the  next  terrier,  that  of  1727, 
whether  the  payments  [293]  mentioned  in  it  were  compositions  for  a  given  period,  or 
for  that  year  only.     There  is  nothing  contained  in  the  terriers  respecting  moduses. 

Such  is  the  evidence  opposed  to  the  moduses.  Standing  by  itself,  it  would  appear, 
from  this  evidence,  that  no  moduses  exist.  But  it  must  be  taken  with  reference  to 
the  evidence  on  the  other  side,  which  is  extremely  strong.  The  first  terrier,  that  of 
1760,  states  distinctly  the  61.  to  be  paid  as  a  modus ;  but  then  it  is  said  that  there  is 
a  variance  in  the  amount  of  the  modus,  as  stated  in  this  terrier  and  the  terrier  of 
1727,  of  4d.  This  appears  to  me  entirely  matter  of  evidence  :  the  one  must  be  taken 
in  conjunction  with  the  other.  If  those  two  terriers  stood  alone,  it  might  be  doubtful 
which  was  the  correct  payment;  and  it  must  have  stood  over  until  the  other  terriers 
were  examined.  All  the  other  terriers,  six  in  number,  concur  in  stating  the  modus 
as  a  modus,  in  terms,  of  61.  Now,  if  implicit  reliance  could  be  placed  on  the  fact  of 
61,  Os.  4d.  having  been  paid  in  the  year  1727,  instead  of  the  61.  mentioned  in  the 

(a)  Bunb.  192  ;  Dodd's  MS.  137  ;  1  Eagle  &  Younge,  574.  See  also  The  Bvihop  of 
Norwich  and  Eachard  v.  Bticklea,  Dodd's  MS.  222  ;  1  Eagle  &  Younge,  705 ;  and 
Bishop  of  London  v.  Nichols,  Bunb.  141 ;  1  Eagle  &  Younge,  793. 
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answer,  it  would  be  difficult  to  support  the  modus ;  but  the  evidence  must  be  taken 
altogether.  It  is  not  unlikely  that  there  may  be  a  mistake,  or  there  might  have  been 
some  small  charge  incidental  to  the  collection.  It  does  not  of  necessity  establish  that 
the  61.  Os.  4d.  was  the  actual  payment  in  1727.  The  variation  in  the  suras  may  be 
reconciled  by  supposing  a  mistake.  The  evidence  does  not,  however,  rest  here.  From 
the  year  1760,  down  to  the  present  time,  the  terriers  are  open  to  the  observation  that 
though  they  are  signed  by  the  vicar,  they  state  a  variety  of  other  moduses  as  being 
payable  to  the  vicar,  which  afterwards  turn  out  not  to  be  moduses.  We  then  come 
to  the  parol  evidence.  All  the  witnesses  state  the  payment,  as  far  as  memory  goes, 
to  have  been  61.  only,  and  to  have  been  paid  as  a  modus,  and  there  is  evidence  of 
reputation  carrying  the  payment  still  farther  back. 

[294]  Taking  this  altogether,  though  I  admit  there  may  be  some  doubt,  still  the 
case  is  so  strong  that  I  feel  it  impossible  to  make  a  decree  for  an  account  without  first 
directing  an  issue.  It  does  not  appear  to  me  that  the  evidence  in  opposition  to  the 
modus  is  sufficiently  clear  to  justify  me  in  directing  an  account  in  the  first  instance. 

As  to  the  modus  for  the  township  of  Leeke,  the  modus  is  stated  to  be  15s.  in  lieu 
of  the  tithe  of  hay.  The  terrier  of  1727,  and  which  was  chiefly  relied  on  in  the 
aigument  in  opposition  to  the  modus,  states  the  modus  for  Leeke  to  be  21.,  but  it  does 
not  state  for  what  the  modus  was  payable,  and  is  therefore  not  conclusive.  It  is 
possible  that  the  21.  might  have  been  in  lieu  of  all  small  tithes,  and  it  is  not  necessarily 
inconsistent  with  the  payment  of  15s.,  unless  there  was  clear  and  distinct  evidence  that 
the  remaining  25s.  would  not  correspond  with  the  value  of  the  rest  of  the  tithes. 

This  part  of  the  case  is  not,  however,  so  strong  as  the  modus  of  61.,  as  it  is  not 
called  a  modus,  but  is  merely  stated  to  be  in  lieu  of  tithes.  But  it  is  a  payment  which 
appears  to  have  been  uniformly  made  for  upwards  of  seventy  years;  and,  according  to 
the  parol  evidence,  it  has  been  paid  as  a  modus.  I  am  bound  to  come  to  the  same 
conclusion  respecting  this  as  the  former  modus ;  I  cannot  decree  an  account  without 
an  issue. 

The  same  observation  applies  to  the  modus  of  13s.  4d.  for  Barrowby,  the  course  of 
argument  against  which  has  been  the  same. 

It  has  been  remarked  that,  by  the  terriers,  the  modus  for  61.  appears  to  be  payable 
for  a  certain  district;  whilst  the  modus,  as  laid  in  the  answer,  is  stated  to  be  paid  by 
a  contribution  among  the  inhabitants  of  the  district.  I  do  not  see  any  inconsistency 
in  this ;  and  it  appears  to  me  that,  in  the  manner  in  which  this  modus  is  laid,  the 
vicar  would  be  entitled  to  go  over  the  whole  district,  or  against  any  part  of  it.  There 
are  two  divisions  in  the  district,  and,  for  the  sake  of  convenience,  there  is  a  contribution 
[295]  between  the  individuals ;  to  which,  however,  the  vicar  is  no  party,  nor  is  he  in 
any  manner  bound  or  affected  by  it. 

This  observation  applies  to  two  of  the  moduses. 

This  leads  me  to  the  consideration  of  another  objection  which  was  raised  in  the 
argument,  viz.  that  the  internal  division  of  the  township  of  Landmoth  from  the  town- 
ship of  Crosby  is  not  sufficiently  marked.  Now,  I  apprehend  it  to  be  quite  sufficient, 
if  the  external  boundaries  of  the  whole  district  are  defined  with  reasonable  certainty. 
The  vicar  has  his  remedy  over  the  whole  district,  and  the  contribution  does  not  form 
part  of  the  modus.  If  the  parties  go  on,  unnecessarily,  to  state  that  the  modus  is 
paid  by  a  contribution,  it  is  not  necessary  for  them  to  state  the  proportions  in  which 
it  is  contributed.     I  think  this  objection  cannot  be  sustained. 

It  will  be  distinctly  understood  that  anything  I  may  have  said  is  not  in  any  respect 
to  prejudice  the  trial  of  the  issues. 

Collier  v.  Jenkins  and  Others.  1831. — A  person  having  contracted  for  the 
purchase  of  an  estate  in  fee  simple,  in  possession,  free  from  incumbrances,  died 
intestate  before  the  completion  of  the  contract:  it  subsequently  appeared  that  a 
good  title  in  possession  could  not  be  made  in  consequence  of  an  outstanding  lease, 
for  the  life  of  a  person,  at  a  low  rent :  a  bill  was  filed  by  the  heir-at-law  of  the 
purchaser  for  a  specific  performance  of  the  contract,  with  an  abatement  from  the 
purchase-money  as  a  compensation  for  the  lease  for  life,  and  seeking  to  have  the 
purchase-money  paid  out  of  the  personal  assets  of  the  purchaser :  Held,  that 
the  purchaser  could  not  have  been  compelled  to  perform  the  contract,  and  that 
the  heir  was  not  entitled  to  have  it  completed  for  his  benefit. 
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On  the  5th  February,- 1828,  John  Collier,  deceased,  being  possessed  of  a  colliery 
for  a  term  of  fourteen  years,  from  the  4th  November,  1820,  entered  into  an  agreement 
with  the  defendant,  Thomas  Jenkins,  to  admit  the  defendant  Jenkins  as  an  equal 
partner  in  the  colliery,  from  the  25th  March  then  next,  in  consideration  of  20001.  to 
be  paid  by  the  defendant  Jenkins.  The  20001.  was  not  ac-[296]-tually  paid,  but,  on 
the  same  5th  February,  1828,  a  contract  was  entered  into  between  the  defendants 
Thomas  Jenkins  and  John  Collier  deceased,  and  was  reduced  into  writing  and  signed 
by  them  ;  by  which  Jenkins  agreed  to  sell  to  Collier  for  20001.,  the  fee  simple,  inherit- 
ance, and  possession  of  an  estate  called  Lydiat,  and  to  deliver  up  possession  of  the 
same  to  Collier  on  the  25th  March  then  next.  Collier,  after  the  execution  of  the 
agreement,  entered  into  possession  of  the  estate  called  Lydiat,  or  into  the  receipt  of 
the  rents  and  profits  thereof,  and  continued  in  such  possession  or  receipt  until  his 
death.  Shortly  after  the  5th  February,  1828,  Collier  and  Jenkins  jointly  obtained  a 
fresh  lease  of  the  colliery  for  a  term  of  fifty  years,  and  under  which  lease  they  jointly 
worked  the  collieries.  On  the  17th  November,  1828,  Collier  and  Jenkins  signed 
another  agreement  to  the  following  effect: — "The  said  Thomas  Jenkins  doth  hereby 
agree  to  sell,  and  the  said  John  Collier  doth  agree  to  purchase  the  inheritance  in  fee 
simple  in  possession  of  all  the  messuages  or  tenements,  farm,  lands,  and  premises,  called 
or  known  by  the  name  of  Lydiat  farm,  situate  in  the  parish  of  Coity,  in  the  county 
of  Glamorgan,  now  in  the  occupation  of  William  Thomas,  containing  by  admeasure- 
ment eighty-eight  acres,  two  roods,  and  thirty-two  perches,  free  from  all  incumbrances 
of  what  nature  and  kind  soever;  and  also  all  that  other  messuage  or  tenement,  farm, 
lands,  and  premises,  called  or  known  by  the  name  of  Park  Gwylt,  situate  in  the  parish 
of  Coity,  now  in  the  occupation  of  Morgan  David  (save  and  except  a  certain  field  or 
close  of  land  part  of  Park  Gwylt  aforesaid,  called  Rhos  Broil),  and  containing  by 
estimation,  exclusive  of  the  same  field  or  close  of  land  called  Rhos  Broil,  ninety-three 
acres  and  twenty-four  perches,  free  from  all  incumbrances,  save  and  except  and 
'subject  to  a  lease  thereof,  heretofore  granted  for  the  lives  of  William  Morgan,  aged 
seventy-six  years  or  thereabouts,  and  Susannah  his  wife,  aged  seventy-three  or  there- 
abouts, and  the  [297]  life  of  the  survivor  or  longest  liver  of  them ;  together  with  the 
rights,  members,  and  appurtenances  to  the  same  premises  respectively  belonging  or 
appertaining,  at  or  for  the  price  or  sum  of  35001.,  which  hath  been  this  day  paid  to 
the  said  Thomas  Jenkins,  and  which  he  the  said  Thomas  Jenkins  doth  hereby  acknow- 
ledge ;  the  said  John  Collier  being  fully  satisfied  with  the  title  of  him  the  said  Thomas 
Jenkins  to  the  said  premises.  And  the  said  Thomas  Jenkins  doth  promise  and  agree 
to  execute  such  proper  conveyances  and  assurances  of  the  said  premises  unto  the  said 
John  Collier,  his  heirs  and  assigns,  as  he  or  they  shall  direct,  free  from  all  incum- 
brances, except  as  far  as  regards  Park  Gwylt  as  before  excepted,  as  soon  as  the  same 
shall  have  been  prepared,  and  the  said  Thomas  Jenkins  shall  have  been  requested  so 
to  do.  And  it  is  hereby  agreed  that  all  such  conveyances  and  assurances  as  aforesaid, 
shall  contain  all  usual  and  other  proper  covenants  for  the  title,  quiet  enjoyment,  and 
further  assurance,  and  shall  be  prepared  by  and  at  the  expence  of  the  said  John  Collier. 
And  it  is  further  agreed  that  the  said  John  Collier  shall  be  entitled  to  the  rents  and 
profits  of  Lydiat  farm  aforesaid,  and  to  the  rents,  duties,  and  heriots  payable  by  virtue 
of  the  said  lease  for  and  in  respect  of  Park  Gwylt  aforesaid,  from  the  25th  day  of 
March  now  last  past ;  up  to  which  time  all  rates,  taxes,  assessments,  and  other  outgoings, 
shall  be  discharged  by  the  said  Thomas  Jenkins. 

The  farm  and  lands  called  Lydiat  in  this  agreement  were  the  same  farm  and 
lands  as  were  mentioned  in  the  agreement  of  the  25th  February,  1828.  No  part  of 
the  sum  of  35001.  mentioned  in  this  agreement,  and  therein  stated  to  have  been  paid, 
was  actually  paid  to  Jenkins ;  but  it  was  arranged  between  Jenkins  and  Collier  that 
the  share  in  the  colliery  to  which  Jenkins  had  been  admitted,  and  for  which  he  was 
to  pay  20001.,  should  be  taken  as  pay-[298]-ment  and  Sfitisfaction  to  the  extent  of 
20001.  of  the  purchase-money. 

John  Collier  died  intestate  on  the  27th  November,  1828,  before  any  conveyance 
or  any  further  agreement  had  been  executed,  leaving  the  plaintiff  his  eldest  son  and 
heir-at-law ;  and,  after  his  death,  administration  to  his  personal  estate  was  obtained 
by  his  widow  Rachel  Collier. 

Subsequently  to  the  death  of  John  Collier,  it  appeared  that  Lydiat  farm,  which 
had  been  represented  to  be  free  from  all  incumbrances,  and  was  so  contracted  to  be 
sold,  was  subject  to  a  lease  for  the  life  of  one  Mary  Griffith,  at  a  very  low  rent. 
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The  bill  was  filed  by  the  heir-at-law  of  John  Collier  against  Jenkins,  and  against 
the  widow  and  administratrix,  and  the  next  of  kin  of  John  Collier,  and  it  sought  the 
completion  of  the  purchases  for  the  benefit  of  the  plaintiffs,  and  a  deduction  or  allow- 
ance from  the  purchase-money  in  respect  of  the  lease  to  Mary  Griffith,  or  else  the 
payment  by  Jenkins  of  a  sum  of  money  equivalent  to  the  diminution  in  value,  and 
the  investment  of  such  allowance  or  diminution  for  the  benefit  of  the  plaintiff.  The 
bill  also  prayed  that  the  15001.,  the  balance  of  the  purchase-money  under  the  contracts 
might  be  paid  by  the  administratrix  out  of  the  personal  estate. 

The  principal  points  made  in  the  cause,  and  which  were  raised  by  the  answers  of 
the  administiators  and  the  next  of  kin,  were — first,  that  the  contract  having  been  for 
the  purchase  of  an  estate  in  possession,  free  from  incumbrances,  the  purcha.ser  could 
not  have  been  compelled  to  take  a  reversionary  estate  with  a  compensation.  And 
secondly,  that  the  heir  was  not  entitled  to  the  performance  of  a  contract,  which  his 
ancestor  would  not  have  been  compelled  to  perform. (a) 

[299]  Mr.  Monro,  for  the  plaintiff.  Whether  the  purchaser  could  or  could  not 
have  been  compelled  to  perform  the  contract  and  take  a  compensation,  he  might  have 
insisted  on  the  performance  of  the  contract  without  a  compensation  ;  and,  if  he  could 
do  so,  his  heir  has  the  same  right.  The  life  interest  may  be  the  subject  of  compensa- 
tion. In  Rowland  v.  Harris  (1  Cox,  59)  a  purchaser  of  an  estate  free  from  incum- 
brances was  compelled  to  take  the  estate,  subject  to  certain  outgoings,  with  a 
compensation.  And  there  Lord  Thurlow  refers  to  a  case  in  which  a  person  purchased 
.an  estate  with  a  wharf  on  part  of  it,  the  great  object  with  him  being  the  wharf ;  but 
the  vendor  being  unable  to  make  a  title  to  the  wharf,  the  purchaser  was  compelled 
to  take  the  rest  of  the  estate,  with  a  compensation  for  the  wharf.  In  Drew  v.  Hanson 
(6  Ves.  675)  an  estate  was  sold,  with  the  corn  and  hay  tithes  of  the  whole  [parish ;  it 
appeared  that  half  the  hay  tithe  belonged  to  the  vicar,  and  that  a  composition  of  21. 
a-year  was  paid  for  the  other  half.  Lord  Eldon  expressed  his  opinion  that  the  hay 
tithe  might  be  the  subject  of  compensation.  And  where,  on  a  sale  of  lands,  a  right 
of  entry  for  working  salt  mines  was  reserved  to  the  vendor,  and  on  a  subsequent  sale 
no  notice  was  taken  of  this  reservation,  even  this  was  treated  as  a  subject  of  compensa- 
tion.    Seaman  v.  Faivdrey.{c) 

Mr.  Seton,  for  the  defendants,  the  administrators  and  next  of  kin.  The  Court 
will  not  carry  a  contract  into  effect  for  the  benefit  of  the  heir,  where  the  ancestor 
might  himself  have  resisted  the  performance  of  it.  Buckmaster  v.  Harrop  (7  Ves.  341 ; 
13  Ves.  456),  Broome  v.  Monck  (10  Ves.  597).  A  purchaser  cannot  [300]  be  compelled 
to  perform  the  contract,  unless  he  gets  substantially  that  which  he  has  contracted  to 
purchase ;  thus  a  purchaser  cannot  be  compelled  to  accept  a  copyhold  estiite  in  lieu  of 
a  freehold  estate.  Dreive  v.  Cm-p  (9  Ves.  368),  Di/er  v.  Ilargrave  (10  Ves.  505),  Knatch- 
bull  V.  G^rueber  (I  Madd.  153;  3  Meriv.  124),  Stewart  \.  Alliston  (1  Meriv.  32).  The 
old  rules  with  respect  to  compensation  were  absurd,  and  have  been  departed  from  in 
most  of  the  cases  cited  :  it  is  now  clearly  settled  that  a  purchaser  cannot  be  compelled 
to  take  compensation  where  he  cannot  have,  substantially,  the  subject  of  his  purchase. 
In  the  present  case  the  contract  was  for  an  estate  in  possession,  which  the  purchaser 
could  not  have,  in  consequence  of  the  estate  for  life  of  Mary  Griffiths. 

The  Lord  Chief  Baron,  Lord  Lyndhurst,  expressed  his  opinion  that  several  of 
the  cases  had  carried  the  subject  of  compensation  further  than  at  the  present  time  it 
would  probably  be  carried  •  and  that  the  bill,  in  the  present  instance,  endeavoured 
to  carry  it  still  further  than  any  of  the  former  cases — 

And  his  Lordship  dismissed  the  bill,  with  costs. 

DowBiGGEN  V.  Bourne  and  Others.  1831. — It  is  regular  for  defendants  to  move 
to  dismiss  the  bill  for  want  of  prosecution,  notwithstanding  the  death  of  another 
defendant;  the  order  to  dismiss  in  this  Court  not  being,  as  in  the  Court  of 
Chancery,  absolute  in  the  first  instance,  but  an  order  to  shew  cause  only ;  and 
the  plaintiff  being  entitled  to  shew  as  special  cause  the  death  of  the  defendant, 
and  to  undertake  to  revive. 

[See  p.  Ill,  ante.] 

(a)  Other  points  were  raised,  but  which  it  seems  immaterial  to  notice,  as  the  judg- 
ment of  the  Court  did  not  refer  to  them. 

(c)  16  Ves.  390.  In  this  case  the  purchaser  expressly  rested  the  case  on  a  com- 
pensation, and  waived  the  objection  to  the  title. 
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The  bill  in  this  case  was  filed  against  James  Bourne,  John  Bourne,  Peter  Bourne, 
and  John  Fenton  Cawthorne.  The  defendant,  Cawthorne,  demurred  to  the  bill ;  but, 
upon  [301]  argument,  his  demurrer  was  overruled  (ante,  p.  111).  The  other  defen- 
dants answered.  Before  Cawthorne  had  put  in  an  answer  he  died.  After  his  death, 
the  other  defendants  obtained  the  usual  order  nisi  to  dismiss  the  bill  for  want  of 
prosecution.  Instead  of  shewing  the  death  of  Cawthorne  as  cause  against  the  order 
to  dismiss,  the  plaintiff  now  moved  to  discharge  the  order  nisi,  for  irregularity,  with 
costs. 

Mr.  Bethell,  in  support  of  the  motion,  contended  that,  where  one  defendant  was 
dead,  it  was  irregular  for  the  other  defendants  to  move  to  dismiss  in  the  first  instance, 
and  that  the  proper  application  to  be  made  was  that  the  plaintiff  should  revive  against 
the  personal  representative  of  the  deceased  defendant  within  a  given  time,  or  that 
the  bill  should  be  dismissed.  This  he  stated  was  the  uniform  practice  in  the  Court 
of  Chancery. 

Mr.  Duckworth,  contri,  did  not  dispute  the  practice  in  the  Court  of  Chancery  to 
be  as  stated,  but  insisted  that  a  different  rule  prevailed  here.  That,  in  the  Court  of 
Chancery  no  order  nisi  was  obtained,  but  the  bill  was  dismissed  absolutely ;  whilst, 
according  to  the  practice  of  this  Court,  an  order  nisi  being  obtained,  the  plaintiff  was 
bound  to  give  notice  to  the  surviving  defendant  of  his  intention  to  shew  the  abatement 
as  special  cause ;  and,  in  shewing  cause,  the  Court,  if  there  had  not  been  any  neglect, 
would  allow  the  plaintiff  time  to  revive. 

The  officers  of  the  Court  stating  this  to  be  the  practice — 

The  motion  was  refused,  with  costs ;  but  time  was  given  to  revive. 

[302]  Chimelli  v.  Chauvet.  May  2nd,  8th,  1831. — A  bill  was  filed  for  discovery 
and  relief,  and  for  an  injunction  to  stay  proceedings  at  law ;  a  motion  by  the 
plaintiff  to  continue  an  injunction  granted  before  answer,  and  for  a  commission  to 
examine  witnesses,  in  aid  of  the  defence  at  law,  was  refused. 

[See  pp.  384,  560,  post.] 

The  bill  stated  that  the  plaintiff,  in  1825,  resided  at  Paris,  and  in  that  year  employed 
the  defendant  as  his  exchange-broker  or  agent,  to  buy  and  sell  for  him  stock  in  the 
funds ;  and  the  defendant  from  time  to  time  represented  to  the  plaintiff,  that  he  had 
purchased  and  sold  stock,  in  the  name,  and  on  the  account,  of  the  plaintiff;  but  that, 
in  point  of  fact,  such  transactions  were  not  real  transactions,  but  such  as  in  England 
would  be  called  time  bargains,  and  which  were  invalid  according  to  the  law  of  France. 
That  a  loss  was  alleged  by  the  defendant  to  have  been  sustained  by  such  transactions 
to  the  amount  of  7364  francs,  75  centimes,  or  3011.  sterling,  of  which  he  rendered  an 
account,  and  for  the  amount  of  which  the  plaintiff  gave  to  the  defendant  promissory 
notes.  That  the  plaintiff  afterwards  discovered  errors  in  the  account  to  the  amount 
of  1501.  sterling,  but,  in  a  correspondence  with  the  defendant,  he,  in  the  month  of 
August,  1830,  offered  to  pay  4000  francs,  in  full  of  the  demand  ;  which  the  defendant 
at  first  agreed  to  take,  but  afterwards  refused;  and  the  plaintiff  instituted  proceedings 
at  Paris  to  compel  him  to  abide  by  such  compromise ;  and  on  the  hearing  of  such  cause, 
a  reference  was  directed,  and  the  4000  francs  were  paid  into  the  chest  of  consignations 
to  abide  the  event.  That  the  plaintiff  had  applied  to  the  defendant  to  deliver  up  the 
promissory  notes,  but,  instead  of  doing  so,  he  had  held  the  plaintiffs  to  bail  for  the 
amount  of  them.  The  bill  contained  the  usual  charge  with  respect  to  books,  papers, 
and  writings,  in  the  possession  or  power*  of  the  defendant,  and  prayed  an  injunction 
to  restrain  the  defendant  from  indorsing  or  negotiating  the  promissory  notes,  and 
from  prosecuting  the  action  commenced  by  him  or  any  other  action,  and  the  delivery 
up  of  the  notes  to  be  cancelled  ;  but  if  the  Court  should  be  of  opinion  that  the  same 
ought  not  to  be  delivered  up,  and  that  [303]  the  plaintiff"  was  bound  to  account  with 
the  defendant,  then,  that  an  account  might  be  taken  of  what  was  justly  due,  and  that 
the  defendant  might  be  declared  entitled  to  the  notes,  as  a  security  for  what  was  really 
due,  over  and  above  the  4000  francs  paid  into  the  chest  of  consignations  at  Paris.  And 
in  case  it  should  appear  that  the  plaintiff  was  not  indebted  in  a  sum  exceeding  the 
4000  francs,  that  the  defendant  might  be  decreed  to  deliver  up  the  notes,  in  the  manner 
and  for  the  purpose  aforesaid.     And  for  general  relief, 

The  defendant,  by  his  answer,  denied  the  illegality  of  the  transaction,  and  insisted 
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on  the  balance  claimed  by  him  as  really  due ;  and  he  stated  that  he  had  given  up  the 
business  of  an  exchange  agent  or  broker  to  M.  Dabin,  who  became  entitled,  as  his 
successor,  according  to  the  laws  of  France,  to  possess  and  retain  the  defendant's  books 
and  accounts.  The  defendant  set  forth,  in  the  said  schedule  to  his  answer,  the  papers 
and  writings  which  were  then  in  his  possession  or  power ;  and  in  the  second  schedule 
he  gave  a  list  of  the  books,  &c.,  which  had  been  in  his  possession,  but  which,  on  his 
discontinuing  to  be  a  broker,  had  been  delivered  to  his  successor. 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  that  the  defendant  might 
produce  and  leave  in  the  hands  of  his  clerk  in  Court,  for  the  usual  purposes,  the 
several  books  and  papers  admitted  by  the  answer  to  be,  or  to  have  been,  in  the 
possession  of  the  defendant ;  or  else  that  he  might  produce  and  leave  such  of  them 
as  were  in  his  possession  or  power,  and  copies  of  the  residue  thereof,  such  copies  to 
be  authenticated  on  oath ;  or  that  a  commission  might  issue  for  the  examination  of 
witnesses  on  the  part  of  the  plaintiff,  and  also  of  the  said  books  and  accounts ;  and 
that  the  injunction  already  granted  for  want  of  answer,  might  be  continued  until  the 
books  and  accounts  were  deposited,  or  the  commission  returned,  and  the  further  order 
of  the  Court.  The  motion  was  supported  by  the  affidavit  of  [304]  the  plaintiff  that, 
without  an  inspection  of  the  books  and  accounts,  he  could  not  safely  proceed  in  this 
suit,  or  in  the  action  at  law ;  and  that,  after  he  should  have  examined  the  books  and 
accounts,  it  would  be  necessary  for  him  to  examine  the  three  persons  mentioned  in 
the  affidavit,  who  were  resident  at  Paris,  who  were  substantial  witnesses  for  him,  and 
without  whose  testimony  he  could  not  safely  proceed  to  trial,  and  whose  evidence  he 
believed  would  afford  him  a  good  defence. 

Mr.  Griffith  Eichards  and  Mr.  Wood,  for  the  motion. 

Mr.  Russell  opposed  the  motion,  contending  that  the  bill,  being  a  bill  for  relief, 
and  not  merely  a  bill  for  discovery,  and  no  commission  prayed  for,  the  Court  could 
not  order  a  commission  upon  motion,  in  aid  of  the  defence  at  law. 

On  the  8th  May,  the  motion  was  granted  with  respect  to  the  papers  admitted  to 
be  in  the  defendant's  possession ;  but  the  rest  of  the  application  was  refused.  Lord 
Lyndhurst  observing  that,  though  this  was  a  bill  for  relief,  the  commission  was  applied 
for  in  aid  of  the  defence  at  law,  and  not  in  aid  of  a  proceeding  in  equity. 

Potts  v.  Curtis.  May  24th,  1831. — When  a  witness  demurs  to  any  of  the  inter- 
rogatories exhibited  for  his  examination  in  this  Court,  an  order  is  obtained  for 
one  of  the  clerks  in  court  not  towards  the  cause,  to  look  into  the  depositions,  and 
ascertain  if  the  witness  has  demurred ;  and  if  so,  to  deliver  out  the  demurrer.  In 
the  Court  of  Chancery,  the  examiner  delivers  the  demurrer  without  any  order. 

[See  pp.  343,  543,  post.] 

In  this  case  it  was  stated  by  the  clerks  in  court  that,  where  a  witness  demurs  to 
interrogatories,  it  is  necessary  for  the  parties  to  obtain  an  order,  that  one  of  the  clerks 
in  court,  not  towards  the  cause,  may  look  into  the  depositions,  [305]  and  ascertain  if 
the  witness  has  demurred ;  and  if  so,  to  deliver  out  the  demurrer. 

In  the  Court  of  Chancery,  the  examiner  delivers  out  the  demurrer  without  any 
order. 


Wood  v.  Westall.  May  26th,  1831. — It  is  competent  to  a  creditor  filing  a  bill  on 
behalf  of  himself  and  all  other  the  creditors  of  a  testator,  to  compromise  the  suit 
and  dismiss  the  bill ;  and  in  such  a  case  a  fund  brought  into  Court  by  the 
executors  will,  with  the  consent  of  the  executors,  be  paid  to  the  plaintiffs. 

Bill  by  certain  creditors  on  behalf  of  themselves  and  all  other  the  creditors  of  a 
testator,  for  the  usual  accounts  and  payment  of  the  debts  in  a  course  of  administration. 

The  executors  put  in  an  answer  submitting  to  account,  and  paid  a  balance  in  their 
hands  into  Court. 

Mr.  Wilbraham  now  moved,  on  the  part  of  the  plaintiff,  that  the  plaintiffs  bill 
might  be  dismissed  without  costs,  and  that  the  money  paid  into  Court  by  the  defen- 
dants might  be  paid  to  the  plaintiffs,  they  accepting  the  same  in  full  for  their  demand 


YOU.  306.  ENDO    V.  CALEHAM  1009 

against  the  testator's  estate.  In  support  of  the  application  were  cited  Handfmd  v. 
Stcyrie  (2  Sim.  &  S.  195),  and  Malthy  v.  Rusi^ell  (2  Sim.  &  S.  227). 

Mr.  Duckworth,  for  the  defendants  (the  executors),  consented ;  but  submitted  to 
the  Court,  whether  a  bill  filed  on  behalf  of  creditors  could  be  dismissed  without  the 
Court  being  satisfied  that  the  plaintiffs  were  the  only  creditors. 

The  Lord  Chief  Baron  took  time  to  consider  the  point,  and,  on  a  subsequent  daj^ 
made  the  order  as  prayed,  observing  that  it  appeared  by  the  cases  cited,  that  a  bill 
filed  on  behalf  of  creditors  could  bo  dismissed  by  consent  before  decree ;  and  as  in 
those  cases  the  money  was  ordered  to  be  paid  back  to  the  executors,  there  could  be 
no  objection  to  the  money  being  paid  to  the  plaintiffs  in  discharge  of  their  debts,  the 
executors  appearing  by  counsel,  and  consenting. 

[306]  Endo  v.  Caleham.  May  26th,  1831. — Where  an  answer  sets  up  an  account 
stated  and  settled,  and  such  account  is  proved  on  the  part  of  the  defendant,  and 
is  not  in  any  manner  impeached  by  the  plaintiff,  the  bill  is  dismissed  with  costs, 
as  of  course. 

In  this  case  the  defendant,  by  his  answer,  set  up  an  account  as  having  been 
stated  and  settled  between  him  and  the  plaintiff,  respecting  the  several  matters  in  the 
bill  mentioned.     The  evidence  proved  the  statement  and  settlement  of  the  account. 

The  cause  now  came  on  for  hearing. 

Mr.  Jervis  and  Mr.  EUesley.  The  statement  and  settlement  of  the  account  being 
distinctly  proved,  and  the  plaintiff  not  having  shewn  any  errors  in  that  account,  the 
defendant  is  entitled  to  have  the  bill  dismissed  with  costs.  Kinsman  v.  Barker 
(U  Ves.  579),  Drew  v.  Bmer  (I  Scho.  &  Lefr.  182). 

•Mr.  Griffith  Richards,  for  the  plaintiffs.  The  bill  is  filed,  not  merely  for  an 
account,  but  for  a  distribution  of  the  estate.  The  defendant  has  not  proved  any 
release,  and  it  is  not  distinctly  proved  in  evidence  that  the  plaintiff  has  received 
every  thing  to  which  he  is  entitled. 

The  bill  was  dismissed  with  costs. 

Memorandum. 

William  Fuller  Boteler,  Esquire,  and  John  Augustus  Francis  Simpkinson,  Esquire, 
having  been  appointed  two  of  his  Majesty's  Counsel  learned  in  the  law,  they  on  this 
day  took  their  seats  within  the  bar. 

[307]  HuRD  V.  Partington  and  Others.  April  25th,  1831. — Before  decree,  it  is 
a  motion  of  course  to  examine  a  co-defendant,  saving  just  exceptions ;  but  after 
decree,  an  order  for  leave  to  examine  a  defendant  as  a  witness  can  only  be 
obtained  upon  notice. 

Motion  on  the  part  of  the  defendants  Chorley  and  Forrest,  the  assignees  of  the 
defendant  Booth,  to  discharge  an  order  which  had  been  obtained  by  them  as  of  course, 
and  without  notice,  for  examining  the  defendant  Booth,  saving  just  exceptions.  And 
that  they  might  be  at  liberty  to  examine  him  as  a  witness  on  their  behalf  before  the 
Master,  saving  just  exceptions. 

Mr.  Piggott,  in  support  of  the  motion.  It  is  a  motion  of  course  to  examine  a 
defendant  before  decree,  saving  exceptions,  and  the  order  was  obtained  under  the 
impression  that  it  was  the  same  after  decree ;  but  it  appears  that,  in  the  latter  case, 
it  must  be  on  notice.  Franklyn  v.  Colquhaim  (16  Ves.  218).  In  the  present  case,  the 
defendant  Booth,  has  now  no  interest ;  for  the  interest  which  he  had  previously  to 
the  decree  has  now  become  vested  in  his  assignees.  We  shall  prove  that  he  has 
obtained  his  certificate,  and  released  his  surplus. 

Mr.  Duckworth,  for  the  defendant  Hurd,  opposed  the  motion,  contending  that,  as 
the  defendant  Booth  had  already  been  examined  under  the  decree  in  the  original 
cause,  it  would  be  improper,  as  well  as  dangerous,  to  suffer  him  again  to  be  examined. 

Mr.  Wakefield,  for  other  defendants,  also  resisted  the  application,  insisting  that 
no  special  ground  was  shewn  for  it. 

Motion  granted  on  payment  of  costs. 
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[308]     SOUTHALL  V. .      April  25th,  1831. — Bill   by  an   ecclesiastical  rector 

against  an  occupier  for  an  account  of  tithes ;  the  defendant,  by  his  answer,  not 
only  insisted  on  a  modus,  but  alleged  that  the  plaintiff  was  simoniacally  presented, 
and  stated  certain  facts  as  evidence  thereof.  The  occupier  afterwards  filed  his 
cross  bill  against  the  rector,  to  establish  the  modus,  and  for  a  discovery  of  various 
matters  with  reference  to  the  purchase  of  the  advowson  by  the  rector's  father, 
and  calculations  made  of  the  value  of  the  tithes  and  moduses ;  a  lease  alleged  to 
have  been  granted  by  the  preceding  incumbent  to  the  rector's  father ;  and  the 
collection  of  the  tithes  and  moduses  by  the  plaintiff  and  his  father  during  the 
incumbency  of  the  preceding  rector.  The  rector  by  his  answer  stated  that  the 
matters  charged  by  the  occupier's  bill,  and  to  which  he  objected  to  make  answer, 
would,  if  confessed,  furnish  evidence,  or  lead  to  evidence  in  support  of  the  charge 
of  simony,  or  would  aid  the  proof  of  the  charge,  and  would  subject  the  defendant 
to  forfeiture  and  penalties.  Exceptions  being  taken  to  the  answer  for  insufficiency, 
they  were,  on  argument,  overruled,  on  the  ground  that  a  party  protecting 
himself  from  a  discovery  which  may  subject  him  to  a  penalty,  is  not  bound  to 
answer  a  single  link  in  the  chain  of  evidence. 

[See  p.  330,  post.] 

This  was  a  cross  bill  filed  by  the  occupier  of  a  farm,  alleged  by  him  to  be  an 
antient  farm  within  the  rectory  and  parish  in  which  such  occupier  resided,  against  the 
rector,  the  patron,  and  the  bishop  of  the  diocese.  And  it  stated  that  the  defendant 
(the  rector)  was  in  January,  1821,  presented,  instituted,  and  inducted  to  the  rectory, 
and  that  he  had  ever  since  been  rector  thereof.  That  the  patron,  either  on  his  own 
behalf,  or  on  behalf  of  and  as  a  trustee  for  the  defendant  (the  rector),  was,  or  claimed 
to  be,  and  to  have  been  for  some  years  past,  seised  or  entitled  to  the  advowson  of  the 
rectory. 

The  bill  then  alleged  a  modus  to  be  payable  in  lieu  of  the  tithe  of  milk  of  milch 
cows,  kept  on  the  plaintiff's  farm,  but  which  modus,  on  the  termination  of  a  composi- 
tion, the  defendant  (the  rector)  had  refused  to  accept,  and  had  filed  his  bill  for  an 
account  of  tithes.  The  bill  charged  the  existence  of  the  modus,  the  recognition  of  it 
in  leases  and  other  documents,  and  the  receipt  of  it  by  preceding  rectors  of  the  parish, 
especially  by  the  person  who,  from  the  year  1800  down  to  the  year  1816,  was  rector 
of  the  parish.  The  bill  further  charged  that  the  original  written  directions  given  by 
such  preceding  incumbent  to  his  agents  for  the  collecting  of  the  tithes,  under  which 
the  existence  of  the  modus  was  recognised,  were  in  the  possession  of  the  defendants. 
The  bill  further  charged  that,  in  the  year  1816,  the  advowson  and  right  of  presenta- 
tion to  the  rectory  was  purchased  of  the  said  incumbent,  in  the  name  of  the  defendant 
(the  pa-[309]-tron),  and  a  conveyance  thereof  made  and  executed  to  him,  either  for  his 
own  benefit,  or  in  trust  for  the  defendant  (the  rector) ;  and  that  at  or  about  the  -same 
time  he  on  his  own  behalf,  or  as  a  trustee  for  the  rector,  became  lessee,  at  a  nominal 
rent,  of  all  the  tithes,  moduses,  and  compositions  arising  and  accruing  within  the 
rectory,  and  which  were  accordingly,  under  some  lease  or  contract  made  and  executed 
by  the  said  incumbent,  demised  or  granted,  or  expressed  so  to  be,  unto  the  defendant 
(the  patron),  for  the  life  of  the  said  preceding  incumbent,  if  he  should  so  long  continue 
rector.  That  the  defendant  (the  rector),  about  the  same  time,  became  the  curate  of 
the  preceding  incumbent,  and  continued  to  be  such  curate  until  January,  1821,  when 
such  incumbent  resigned,  and  the  defendant  thereupon  became  rector.  The  bill 
further  charged  that,  on  the  occasion  of  such  sale  and  grant  of  the  rectory,  tithes, 
and  premises,  and  in  the  course  of  the  negotiation  or  treaty  for  the  same,  the  said 
incumbent  himself,  or  his  agents,  made  out  a  particular  in  writing  of  the  advowson, 
with  a  view  to  shew  the  value  thereof,  and  the  sum  which  might  fairly  be  required 
for  the  purchase  thereof;  and  that,  in  such  particular,  the  existence  of  the  modus 
was  noticed ;  and  which  particular  was  delivered  to  the  defendant  (the  patron),  and 
a  copy  thereof  was  also  delivered  to  the  defendant  (the  rector),  who  conducted  the 
treaty  or  negotiation,  being  himself  in  some  manner  beneficially  interested  therein. 
The  bill  further  charged  that,  from  the  year  1816,  down  to  the  resignation  of  the 
preceding  incumbent,  the  tithes  and  moduses  were  received  by  or  in  the  names  of  the 
defendants,  the  patron  and  the  rector,  or  one  of  them ;  and,  during  such  period,  one 
W.  was  employed  by  or  in  the  names  of  them  or  one  of  them,  to  take  accounts  and 
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valuations  of,  and  to  collect  and  recover  the  said  tithes  and  moduses.  The  bill  then 
charged  that,  in  1817,  the  said  W.,  on  behalf  of  the  defendants,  the  patron  or  the 
rector,  made  valuations  of  the  tithes  of  the  whole  of  the  farms  within  the  parish, 
including  the  farm  [310]  occupied  by  the  plaintiff,  and  in  which  valuations  were 
included  the  amount  of  the  respective  moduses ;  and,  in  all  cases  in  which  moduses 
were  payable,  he  delivered  copies  of  such  respective  valuations  to  the  occupiers  of 
the  farms.  The  bill  then  stated,  in  detail,  several  of  such  valuations,  in  which,  as  the 
plaintiff"  alleged,  the  milk  modus  was  contained.  The  bill  further  charged  that,  after 
the  defendant  had  become  rector,  he  continued  to  employ  W.  as  his  agent,  in  collect- 
ing the  tithes,  moduses,  and  compositions,  and  in  making  valuations  thereof ;  and 
that,  subsequently  to  the  year  1817,  and  in  several  subsequent  years,  down  to  and 
including  1828,  W.,  on  behalf  of  the  defendants,  the  patron  and  rector,  or  one  of  them, 
until  the  resignation  of  the  late  incumbent,  and  afterwards  on  behalf  of  the  defendant, 
the  rector,  continued  to  make  yearly  valuations  of  the  tithes,  moduses,  and  composi- 
tions; but,  in  the  valuations  for  1827  and  1828,  W.,  for  the  first  time,  ceased  to  make 
any  mention  of  milch  cows,  or  of  the  modus  by  the  bill  alleged  to  be  payable  in  respect 
thereof,  and  he  abstained  from  so  doing,  in  consequence  of  the  defendant,  the  rector, 
having  then  resolved  to  dispute  the  validity  of  the  modus.  The  bill  then  charged 
various  matters,  as  shewing  the  exclusive  payment  and  receipt  of  the  modus.  The 
bill  prayed  in  the  usual  form  the  establishment  of  the  modus. 

The  defendant,  the  rector,  filed  a  demurrer  and  answer  to  the  bill,  and  thereby 
he  demurred  to  so  much  of  the  bill  as  sought  a  discovery  from  him  of  the  several 
matters  mentioned  in  the  bill,  founded  on  the  charges  above  stated,  on  the  ground 
that  he  was  not  bound  to  discover  any  matters  which  might  tend  to  charge  him  with, 
or  shew  him  guilty  of  a  breach  of  any  of  the  provisions  of  a  certain  act  of  Parliament 
made  and  passed  in  the  31st  year  of  the  reign  of  Queen  Elizabeth,  intituled,  "An  Act 
against  abuses  in  elections  of  scholars,  and  presentations  to  benefices ; "  or  which  might 
tend  to  charge  him  directly  or  indirectly  with,  or  which  might  have  any  [311]  tendency 
to  prove  him  guilty  of  simony.  And  also,  on  the  further  ground,  that  the  matters  and 
things  sought  to  be  discovered  as  aforesaid  were  wholly  irrelevant  to  the  relief  prayed 
by  the  plaintiff's  bill,  and  were  not  matter  of  defence  to  the  relief  prayed  by  the 
defendant  against  the  plaintiff,  in  the  defendant's  original  bill.  The  defendant  then 
answered  the  statements  in  the  bill,  confining  himself  to  the  time  of  his  own 
incumbency. 

The  demurrer  came  on  to  be  argued  on  the  18th  December,  1830. 

Mr.  Temple  and  Mr.  Girdlestone,  jun.,  for  the  bill,  contended  that  the  demurrer, 
if  good  in  other  respects,  covered  too  much,  extending  to  facts  which  had  no  necessary 
connexion  with  simony.  That  many  of  the  facts  charged  by  the  bill  had  no  allusion, 
direct  or  indirect,  to  any  simoniacal  contract ;  and,  as  simony  did  not  appear  in  the 
bill,  the  defendant  should  have  pleaded,  and  not  demurred.  That  the  defendant,  by 
demurring,  in  fact  admitted  the  simony  charged  by  the  bill.  The  cases  cited  were. 
The  Bishop  of  London  v.  Ffytche  (2  Bro.  P.  C.  Toml.  edit.  211),  and  Greenwood  v.  Tlie 
Bishop  of  London  (1  Marsh.  292). 

Mr.  Boteler  and  Mr.  Harwood,  for  the  demurrer,  referred  to  the  principle  stated 
by  Lord  Eldon  in  Lloyd  v.  Passinglmm  (16  Ves.  59,  64),  that  a  party  refusing  to 
answer  a  question  tending  to  affect  him  criminally,  is  not,  on  that  account,  to  be 
considered  as  admitting  the  truth  of  the  allegation. 

The  Lord  Chief  Baron  (Sir  Wm.  Alexander)  overruled  the  demurrer,  on  the  ground 
that  he  could  not  follow  the  simony  through  all  the  charges  in  the  bill,  to  which  the 
demurrer  extended ;  and  some  facts  appeared  to  be  demurred  to  which  he  thought 
might  have  been  safely  answered. 

[312]  Upon  this  the  plaintiff"  amended  his  bill,  by  striking  out  some  parts  of  the 
statement  as  to  the  purchase  from  the  former  rector,  and  as  to  the  lease  df  the  tithes 
alleged  to  have  been  granted  by  him  to  or  in  trust  for  the  defendant  (the  patron), 
but  leaving  the  bill  in  substance  the  same. 

To  the  bill  so  amended  the  defendant  (the  rector)  put  in  an  answer,  by  which 
he  stated  that  the  plaintiff,  Southall,  by  his  answer  to  the  original  bill  filed  against 
him  in  this  Court  by  the  defendant  (the  rector),  for  an  account  of  tithes,  alleged  that 
the  defendant  (the  rector)  was  not  lawfully  presented,  instituted,  or  inducted  into 
the  rectory,  but  that  such  his  presentation  was  simoniacal,  or  otherwise  illegal.  And, 
as  evidence  thereof,  he  was  informed,  and  believed  that,  in  or  about  the  year  1816, 
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a  contract  was  made  by  the  defendant  (the  patron),  for  the  purchase  from  the  said 
preceding  incumbent  of  the  advowson  of  the  said  rectory  ;  and  that  he  was  informed 
and  beh"eved  that,  at  or  about  the  same  time,  a  lease  of  all  the  glebe  lands,  tithes, 
moduses,  compositions,  profits,  and  emoluments  of  and  arising  from  the  said  rectory, 
was  made  and  executed  by  the  said  preceding  incumbent  to  the  defendant  (the 
rector),  for  the  life  of  him  the  said  preceding  incumbent,  at  a  pepper-corn  rent.  And 
that  he  was  informed  and  believed  that  the  said  preceding  incumbent  immediately 
afterwards  quitted  the  parsonage-house  and  parish,  and  never  again  retuined  to  the 
same,  or  took  any  part  in  the  affairs  of  the  said  parish  and  rectory  as  rector  thereof, 
and  that  thereupon  the  defendant  (the  rector)  came  to  reside  in  and  upon  the  said 
parsonage-house  as  curate,  or  ostensibly  as  curate  of  the  said  parish,  and  continued  so 
to  reside  from  that  time,  until  about  January,  1821  ;  but,  nevertheless,  during  the 
whole  of  such  period,  as  the  plaintiff,  Southall,  believed,  the  defendant  (the  rector), 
by  himself  or  his  agents,  received  all  the  tenths,  tithes,  moduses,  compositions,  and 
profits  arising  and  payable  from  and  within  the'said  rectory  and  parish  ;  and  although 
[313]  the  receipts  which  he  gave  for  the  same  sometimes  expressed  that  the  monies 
received  were  due  to  the  rector  of  the  parish,  yet  the  said  plaintiff  believed  that  all 
the  tenths,  moduses,  and  profits  which  during  the  aforesaid  period  were  received  by  the 
defendant  (the  rector),  were  by  him  appropriated  to  his  own  use,  and  no  part  thereof 
was  accounted  for  or  paid  over  to  the  preceding  incumbent,  nor  did  he  derive  any 
profit  or  benefit  from  the  said  rectory  subsequently  to  1816,  but  on  the  contrary,  the 
defendant  (the  rector)  was  in  the  actual  possession  and  enjoyment  of  all  the 
advantages  arising  from  the  said  rectory,  as  fully  as  if  he  had  been  duly  instituted 
and  inducted  into  the  said  rectory.  That  the  said  plaintiff  had  been  further  informed 
and  believed  that,  in  or  about  January,  1821,  the  said  preceding  incumbent  formally 
resigned  the  said  rectory,  and  thereupon  the  defendant  (the  rector)  was  presented, 
instituted,  and  inducted  to  and  into  the  said  rectory,  such  presentation  having  been 
made  by  the  defendant  (the  patron),  as  the  apparent  proprietor  of  the  said  advowson, 
though,  as  the  plaintiff  believed,  the  said  advowson  had  been  purchased  by  or  on 
behalf  of  the  defendant  (the  rector)  himself ;  and  that  the  plaintiff  verily  believed 
that  the  real  contract  between  the  said  parties  was  a  contract  for  the  purchase  of  the 
said  advowson,  with  the  immediate  possession  of  the  said  rectory,  and  the  substantial 
benefit  and  emoluments  thereof. 

The  defendant  (the  rector)  then  submitted  that  the  matters  stated  and  charged 
by  the  bill  of  the  plaintiff,  Southall,  and  to  which  the  defendant  thereinafter  objected 
to  make  answer,  would,  if  confessed,  furnish  evidence,  or  lead  to  evidence,  in  support 
of  the  said  charge  of  simony,  or  would  aid  the  proof  of  the  charge  of  simony  so  made 
and  charged  by  the  plaintiff  in  his  answer  to  the  said  original  bill,  and  would  subject 
the  defendant  to  forfeitures  and  penalties ;  and,  therefore,  the  defendant  submitted 
that  he  was  not  bound,  and  ought  not  to  be  compelled  to  make  any  answer  thereto  ; 
and  the  defendant  [314]  accordingly,  for  the  reasons  thereinbefore  mentioned,  relat- 
ing to  the  said  charge  of  simony,  and  the  forfeiture  and  penalties  to  which  he  might  be 
subject,  if  guilty  thereof,  objected  to  answer  and  set  forth  the  matters  thereinafter 
stated  and  set  forth. 

The  questions  which  the  defendant  declined  to  answer  were  those  to  which  his 
demurrer  had  applied. 

Ninety-five  exceptions  for  insufficiency  were  taken  to  the  answer,  and  which  were 
now  argued. 

May  7th. — Mr.  Temple  and  Mr.  Girdlestone,  jun.,  in  support  of  the  ex- 
ceptions. 

Mr.  Boteler  and  Mr.  Harwood,  for  the  defendant. 

In  support  of  the  exceptions,  it  was  urged  that  the  defendant  was  bound  to  plead 
or  demur  to  the  matters  as  to  which  he  sought  to  protect  himself  from  a  discovery. 

For  the  defendant,  it  was  contended  that  the  defendant  was  not  bound  to  answer 
charges  in  the  bill  which,  if  admitted  to  be  true,  would  subject  him  to  a  forfeiture  of 
his  living,  and  to  the  other  penalties  imposed  by  the  act  of  Parliament  (31  Eliz.  c.  6), 
and  that  he  was  not  bound  to  answer  any  charge  in  the  bill  having  a  tendency  to  that 
effect.  And  that  the  plaintiff  was  not  entitled  to  a  discovery  of  the  matters,  as  they 
were  wholly  immaterial  to  the  merits  of  his  case.  For  the  defendant  were  cited 
Macallum  v.  Turfon,  Bart.  (2  Younge  &  J.  183),  Parkhurst  v.  Lowten  (1  Meriv.  391),  and 
Agar  v.  The  Regent's  Canal  Company  (1  Coop.  212). 
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In  the  argument  of  these  exceptions,  the  question,  whether  the  patron,  as  the 
owner  of  the  advowson,  could  protect  himself  from  answering  the  same  questions  was 
also  discussed. 

On  the  part  of  the  plaintiff,  it  was  contended  that  he  [315]  could  not  so  protect 
himself,  the  time  during  which  the  penalties  imposed  by  the  act  on  the  patron  were 
recoverable  having  expired,  and  the  patron,  during  the  life  of  the  incumbent,  having 
no  interest  in  the  living. 

For  the  defendant  it  was  insisted  that  the  patron  was  still  liable  to  be  punished 
by  the  ecclesiastical  law,  and  that  his  interest  might  be  affected  by  the  presentation 
by  the  Crown  of  a  younger  life  to  the  living  than  the  present  incumbent. 

Lord  Lyndhurst.  This  case  was  heard  on  exceptions  to  the  answer.  The 
defendant,  by  his  answer,  objected  to  answer  certain  interrogatories  in  the  bill.  The 
ground  of  the  objection  was  of  this  nature : — A  bill  for  tithes  had  been  filed  against 
the  plaintiff  by  the  defendant,  the  rector ;  and,  in  the  present  plaintiff's  answer  to 
that  bill,  he  had  objected  to  the  title  of  the  rector  to  the  tithes,  on  the  ground  of  a 
simoniacal  contract  between  him  and  other  parties.  As  evidence  of  that  contract, 
the  present  plaintiff,  by  his  answer  to  that  bill,  stated  that  the  patron,  either  on  his 
own  account,  or  on  account  of  his  son,  the  rector,  had  purchased  the  advowson,  and 
contemporaneously  taken  a  lease  of  the  tithes  during  the  life  of  the  then  rector; 
that  the  defendant,  the  rector,  was,  about  the  same  time,  appointed  to  the  curacy ; 
that  the  then  rector  immediately  afterwards  left  the  rectory,  and  never  afterwards 
interfered  therewith  or  therein ;  that  the  defendant,  the  rector,  continued  in  posses- 
sion ostensibly  as  curate  for  about  five  years,  when,  in  1821,  the  then  rector  resigned, 
and  the  defendant  was  presented  to  the  rectory  by  the  defendant,  the  patron,  as  the 
legal  owner  of  the  advowson.  Undoubtedly,  if  such  a  case  as  this  were  to  be  proved, 
it  would  tend  to  shew  a  simoniacal  contract  between  these  parties.  It  would  be 
impossible,  on  this  state  of  facts,  to  come  to  any  other  conclusion  than  that  there 
was  a  simoniacal  contract  between  them,  and  that  the  lease  was  granted  [316]  with 
a  view  of  putting  the  defendant,  the  rector,  into  possession  of  the  tithes,  in  order 
that,  at  a  convenient  time  afterwards,  he  might  be  presented  to  the  rectory. 

It  is  clear  that,  so  far  as  concerns  the  rector,  he  would  not  be  bound  to  answer 
these  facts,  as  he  would  be  subject  to  the  forfeitures  and  penalties  prescribed  by  the 
statute.  But  it  has  been  said  in  argument  that,  as  to  the  defendant,  the  patron,  he 
being  only  the  owner  of  the  advowson,  the  time  limited  by  the  statute  for  the 
recovery  of  the  penalties  inflicted  by  the  act  has  passed ;  and  that  his  interest  cannot 
in  any  manner  be  affected,  and  that  he,  therefore,  cannot  protect  himself  from 
answering.  It  is  true  that  the  time  limited  by  the  act  in  which  pecuniary  penalties 
could  be  recovered,  has  long  since  passed,  and  if  it  turned  on  this  only,  it  would  not 
form  a  ground  of  objection.  But,  without  adverting  to  simony  being  an  offence,  not 
merely  under  the  statute,  but  by  the  common  law,  as  well  as  the  ecclesiastical  law,  it 
is  sufficient  for  me  to  say  that,  in  my  judgment,  the  case  comes  precisely  within  the 
principle  laid  down  in  Farkhurst  v.  Lowten.  In  that  case  Mr.  Lowten  insisted  by 
demurrer  that  he  was  not  bound  to  answer  certain  parts  of  the  bill  which  sought  to 
charge  him  with  a  simoniacal  contract — it  was  said,  in  the  argument  in  that  case,  that 
he  was  only  a  trustee ;  and  that,  if  the  simony  were  established,  he  had  no  interest  in 
the  matter;  that  the  only  possible  interest  was,  that  the  Crown  might  present  a 
younger  life  to  the  prejudice  of  the  next  presentation.  Lord  Eldon,  who  took  time 
to  consider  of  the  cjise,  in  the  result,  held  that  he  was  not  bound  to  answer  in  respect 
of  this  contract.  I  am  of  opinion  that  this  comes  precisely  within  the  principle  of 
Farkhurst  v.  Lowten,  and  that  the  patron  is  not  bound  to  answer  any  questions 
tending  to  charge  him  with  simony. 

The  next  question  is,  to  what  extent  is  he  protected  from  answering  1  And  I  take 
it  to  be  clear,  that  he  is  not  only  not  bound  to  answer  any  question  which  has  a  direct 
[317]  tendency  to  establish  the  contract,  but  that  he  is  not  bound  to  answer  any 
question  the  answer  to  which  ma^  form  a  link  in  the  chain. 

I  have  looked  through  the  exceptions,  and  the  whole  of  them  seem  to  me  to  have 
a  tendency  to  this  effect.     I  think,  therefore,  the  exceptions  must  be — 

Overruled. 


1014  BREALEY   V.  COLLINS  YOU.  318. 


Thomas  Brealey  and  Jeremiah  Hammond,  Plaintiffs;  Edward  Collins, 
Defendant.  July  10th,  1831. — On  a  sale  by  auction  of  a  life-interest  in  certain 
funds,  the  life  was  described  in  the  particulars  of  sale  to  be  that  of  a  very  healthy 
gentleman,  aged  forty-eight.  In  a  subsequent  part  of  the  particulars,  the  life 
was  described  as  that  of  a  healthy  gentleman,  aged  forty-eight,  whose  life  was 
insurable.  At  the  sale,  an  insurance  was  guaranteed  at  five  guineas  per  cent. 
On  a  bill  by  the  vendors  for  a  specific  performance  of  the  contract,  it  was  proved 
that,  shortly  before  the  sale,  the  vendors  had  insured  the  life  at  a  premium  of 
41.  17s.  lOd.  per  cent.,  though,  according  to  the  evidence  of  the  actuary  of  the 
ofiice  where  the  life  was  so  insured,  the  highest  rate  per  cent,  charged  in  London 
for  a  healthy  life  of  that  age  was  41.  6s. :  Held,  that,  with  the  knowledge  of  this 
fact,  the  vendors  were  not  justified  in  describing  the  life  as  a  healthy  life,  and 
that  the  guarantie  did  not  do  away  with  the  effect  of  this  description,  though  the 
purchaser  admitted  he  knew  five  guineas  to  be  more  than  the  premium  usually 
charged.     And  the  bill  was  dismissed  with  costs. 

Kichard  Welford  being  entitled  under  the  will  of  Robert  Griffiths  to  the  dividends 
of  58051.  7s.  Id.,  31.  per  cent.  Consolidated  Bank  Annuities  for  his  life,  he,  by  an 
indenture  dated  19th  May,  1828,  assigned  his  interest  to  the  plaintiffs  in  trust  for 
sale  by  public  auction  or  private  contract,  and  to  apply  the  purchase-money  upon  the 
trusts  therein  mentioned. 

On  the  20th  November,  1828,  the  plaintifi"s,  in  pursuance  of  the  trusts  of  the 
indenture  above  referred  to,  caused  the  life-interest  of  Richard  Welford  in  the 
58051.  7s.  Id.  Consols  to  be  put  up  to  sale  by  auction,  with  other  property  in  six  lots, 
of  which  the  life-interest  formed  the  sixth  lot.  In  the  printed  particulars  of  this  sale, 
the  life-interest  was  described  as  "  the  valuable  life-interest  of  a  very  healthy  gentle- 
man, aged  forty-eight."  In  other  parts  of  the  particulars,  referring  to  the  life-interest 
of  Richard  [318]  Welford  in  other  property,  he  was  described  as  "a  healthy  gentleman 
aged  forty-eight  years,  whose  life  is  insurable."  At  the  time  of  the  sale,  some  discus- 
sion arose  whether  the  life  of  Richard  Welford  was  an  insurable  life,  some  of  the 
persons  present  stating  that  he  was  very  subject  to  the  gout,  which  was  admitted  by 
the  auctioneer,  who,  however,  stated  that  his  life  was  insurable,  and  that  an  insurance 
had  in  fact  been  efl^ected  on  his  life  at  the  Promoter  office,  within  the  year  preceding, 
at  41.  178.  lOd.  per  cent.  After  consulting  with  the  solicitor  attending  the  sale  on 
behalf  of  the  vendors,  the  auctioneer  stated  that  the  insurance  would  be  guaranteed 
at  five  guineas  per  cent.  Some  person  present  at  the  sale  then  named  the  Equitable, 
and  two  or  three  other  offices,  and  inquired  whether  the  vendors  would  guarantee  an 
insurance  by  one  of  such  offices ;  but  which  the  auctioneer  declined  doing,  observing 
that  the  five  guineas  so  much  exceeded  what  had  been  paid  at  the  Promoter  office, 
that  there  could  be  no  difficulty  in  getting  the  insurance  eff'ected  at  a  respectable 
office. (a)  Upon  this,  but  whether  or  not  before  lot  six  was  knocked  down  was  left 
in  doubt  from  the  evidence,  the  auctioneer's  clerk,  by  his  direction,  wrote  a  memo- 
randum under  lot  six  in  these  words  :  "The  insurance  to  be  guaranteed  at  five  guineas 
per  cent.  An  allowance  is  not  to  be  required  by  the  vendors  in  case  it  be  effected  for  l€ss.{b) 
The  deposit  to  be  returned  in  case  the  gentleman  should  die  previous  [319]  to  the 
policy  being  effected  before  the  22nd  January,  1829."  By  the  particulars  the 
purchase  was  to  be  completed  on  or  before  the  22nd  January,  1829.  The  defendant 
became  the  purchaser  at  the  sale  of  the  life  interest  for  15601.     And  he  paid  a  deposit 

(a)  This  statement  of  what  took  place  at  the  sale  is  according  to  the  evidence. 
The  defendant,  by  his  answer,  did  not  admit  that  he  heard  what  passed  respecting 
the  state  of  health  of  Richard  Welford. 

(b)  The  words  in  italics  were  contained  in  the  particulars  delivered  to  the  defendant 
after  the  sale,  and  were  proved  to  be  in  the  handwriting  of  the  auctioneer's  clerk. 
Some  mistake,  however,  seemed  to  have  occurred  on  this  subject,  the  auctioneer's 
clerk,  in  his  examination  for  the  plaintiffs,  proving  a  particular  with  the  additional 
stipulation  as  to  the  guarantie,  but  without  these  words.  The  original  bill,  in  stating 
the  particulars  with  reference  to  the  guarantie,  contained  these  words  :  "  And  should 
it  exceed  that  sum,  an  allowance  should  be  made."  The  bill  was  subsequently 
amended  by  striking  out  these  words. 
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of  201.  per  cent.,  and  a  moiety  of  the  auction-duty,  and  sigued  an  agreement  for  the 
remainder  of  the  purchase-money. 

On  the  28th  November,  1828,  the  abstract  was  delivered,  but  which,  being 
imperfect,  was  returned  on  the  following  day.  On  the  1 9th  December,  an  amended 
abstract  was  received  by  the  defendant's  solicitor,  and  the  deeds  were  examined  with 
the  abstract  on  the  27th  December. 

On  the  12th  January,  1829,  the  draft  of  an  assignment  of  the  life-interest  was  sent 
by  the  solicitors  of  the  defendant  to  the  plaintiffs'  solicitors,  with  a  letter,  requesting 
them  to  make  an  appointment  for  Mr.  Welford's  appearing  at  the  insurance  office, 
observing  that  the  defendant  proposed  to  make  the  insurance  at  the  Equitable 
Assurance  Office. 

The  draft  was  returned  on  the  17th  January,  with  some  alterations,  which  not 
being  acceded  to  on  the  part  of  the  defendant,  the  draft  was  on  the  same  day  sent 
back  to  the  vendor's  solicitors,  and  at  the  same  time  the  printed  form  of  a  proposal 
for  a  life-insurance  by  the  Equitable  Assurance  Office  was  forwarded  by  the  solicitors 
of  the  defendant  to  the  plaintiffs'  solicitors,  for  the  purpose  of  being  filled  up  with 
the  necessary  particulars.  On  the  2nd  February,  and  again  on  the  9th,  1829,  the 
solicitors  of  the  defendant  wrote  to  the  plaintiffs'  solicitors,  reminding  them  that  a 
certificate  of  the  baptism  of  Richard  Welford  had  not  been  sent  to  them,  and  that  the 
defendant's  money  was  lying  unproductive. 

On  the  2nd  March,  the  certificate  was  received,  but  the  proposal  was  not  returned, 
and  it  appearing  to  have  been  mislaid,  another  form  was  procured  and  sent  to  the 
plaintiffs;  and,  on  the  13th,  the  proposal  was  returned  with  the  blanks  filled  up. 

[320]  On  the  14th  March,  the  defendant's  solicitors  wrote  a  letter  to  the  plaintiffs' 
solicitors,  in  which,  after  some  alterations  in  the  draft  assignment,  and  referring  to 
the  insurance,  he  stated  that  it  would  be  attended  with  less  expense  if  Mr.  Welford 
would  appear  in  London  ;  that  the  Equitable  was  the  office  in  which  it  was  proposed 
to  insure,  and  the  day  for  attendance  of  the  parties  at  the  office  was  Wednesday  in 
each  week,  between  the  hours  of  11  and  1 ;  and  ofl'ering,  if  Mr.  Welford  could  attend 
on  the  then  next  Wednesday,  to  pay  his  travelling  and  other  expenses. 

On  the  25th  March,  Mr.  Welford  attended  at  the  Equitable  Assurance  Office,  and, 
in  compliance  with  the  forms  of  that  office,  filled  up  a  form  of  proposal ;  and  he,  on 
the  same  day,  attended  before  the  directors,  and  was  examined. 

On  the  2nd  April  (being  the  earliest  day  at  which  the  determination  of  the 
company  could  by  the  rules  of  the  office  be  made  known),  the  directors  stated  that 
they  declined  effecting  such  insurance. 

On  the  same  day,  the  defendant's  solicitors  apprized  the  solicitors  of  the  plaintiffs 
of  the  refusal  by  the  Equitable  Assurance  Office  to  effect  the  said  insurance,  and 
informed  them  of  the  defendant's  intention  to  abandon  the  contract. 

On  the  7th  of  April,  the  plaintiffs'  solicitors  required  that  the  proposal  for  the 
insurance  should  be  made  to  some  other  office ;  and  accordingly,  on  the  9th  of  the 
same  month,  a  printed  proposal  for  an  insurance  by  the  Guardian  office  was  filled  up, 
and,  with  the  concurrence  of  the  plaintiffs'  solicitors,  submitted  to  the  Guardian 
Assurance  Office.  The  determination  of  the  Guardian  office  was  not  made  known 
until  the  25th  of  April,  when  they  also  declined  the  assurance.  This  determination 
was  communicated  to  the  solicitors  of  the  plaintifis  ;  and,  on  the  12th  May,  1829,  the 
defendant's  solicitors  wrote  to  them  a  [321]  letter,  calling  on  the  vendors  to  name  an 
office  of  respectability  in  which  the  insurance  might  be  effected.  To  this  no  answer 
was  returned ;  but,  on  the  18th  of  the  same  month  of  May,  the  defendant's  solicitors 
were  informed  by  the  solicitors  of  the  plaintiffs  that  Richard  Welford  had,  since  the 
proposals  were  made,  had  an  attack  of  paralysis,  from  which  he  was  then  slowly 
recovering. 

On  the  11th  May,  1829,  the  plaintiffs  tiled  their  bill  for  a  specific  performance,  by 
which  (among  other  things)  they  charged  that,  shortly  previous  to  the  sale,  the  life 
of  Richard  Welford  had  been  insured  in  the  Promoter  office  at  the  rate  of  41.  17s.  lOd. 
per  cent.,  and  that  no  life  assurance  office  in  the  city  of  London  or  Westminster 
would  demand  or  require  51.  5s.  per  cent,  for  the  assurance  of  a  select  life  of  the  age 
of  forty-eight  years,  and  that,  therefore,  the  defendant  knew  and  had  notice,  or  ought 
to  have  known,  from  the  guarantie  of  51.  5s.  per  cent.,  that  the  said  Richard  Welford 
was  not  altogether  a  select  and  unexceptionable  life.  The  bill  also  charged  the 
discussion  at  the  sale  respecting  the  assurance,  before  noticed,  to  have  taken  place  in 
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the  hearing  of  the  defendant.  The  bill  further  charged  that  the  life  of  Richard 
Welford  might,  at  many  assurance  offices  in  London  and  Westminster,  have  been 
assured  at  the  time  of  the  sale,  or  at  any  time  before  the  month  of  April,  1829,  at 
less  than  51.  5s.  per  cent. ;  and  that  after  the  sale,  and  on  the  1st  December,  1828,  a 
purchaser  at  the  sale  insured  the  life  at  the  Promoter  office  at  the  rate  of  41.  17s.  lOd. 
per  cent. ;  and  that  Richard  Welford,  except  slight  attacks  of  gout,  up  to  the  month 
of  April,  1829,  was  in  apparently  good  health.  The  bill  further  charged  that  the 
defendant  declined  to  assure  in  the  Promoter  office,  and  insisted  on  the  insurance 
being  effected  in  the  Guardian  or  Equitable  Assurance  offices,  as  a  select  life,  at  the 
usual  rates  of  assurance,  which  were  less  than  51.  5s.  per  cent. ;  and  that  he  did  not, 
at  any  time,  propose  or  attempt  to  insure  the  life  at  either  of  [322]  those  offices,  or 
at  any  other  office,  otherwise  than  as  a  select  life,  and  never  offered  or  proposed  to 
pay  for  such  assurance  51.  5s.  The  bill  charged  that  the  defendant  ought  to  have 
proposed  and  endeavoured  to  have  assured  the  life  at  whatever  percentage  the  same 
could  have  been  effected ;  and  that,  in  case  the  same  had  exceeded  the  rate  of  51.  5s. 
per  cent.,  a'proportional  allowance  would  have  been  made  by  the  plaintiffs. 

The  defendant,  by  his  answer,  admitted  that  he  knew  that  51.  5s.  per  cent,  was 
above  the  rate  ordinarily  charged  for  the  insurance  of  a  life  aged  forty-eight  years, 
but  denied  that  he  knew  or  believed  that  the  fixing  that  price  was  intended  as  a 
notice  to  the  parties  present,  that  the  life  to  be  assured  was  otherwise  than  a  healthy 
and  unexceptionable  life,  the  defendant  conceiving  it  to  be  merely  a  means  of  enabling 
the  bidders  to  make  their  calculations  with  some  degree  of  certainty,  and  that  the 
defendant,  in  advancing  his  biddings,  actually  took  into  consideration  the  chance  of 
the  insurance  being  effected  at  a  less  sum  than  51.  5s.  per  cent. ;  and  the  defendant 
submitted  that  the  fixing  the  insurance  at  five  guineas  per  cent,  was  not  notice  that 
the  life  to  be  assured  was  otherwise  than  a  healthy  and  unexceptionable  life,  having 
reference  to  the  several  descriptions  in  the  particulars,  by  which  the  defendant  sub- 
mitted the  plaintiffs  were  bound ;  and  the  defendant  insisted  on  the  statute  of  frauds, 
as  excluding  any  such  doctrine  of  notice.  The  defendant  admitted  that  he  had  been 
informed,  shortly  after  the  sale,  that  Welford's  life  had  shortly  before  been  insured 
in  the  Promoter  office  for  41.  17s.  lOd.  per  cent. ;  and  he  believed  that  no  life  assurance 
office  in  London  or  Westminster  required  five  guineas  per  cent,  for  the  assurance  of 
a  select  and  unexceptionable  life  of  the  age  of  forty-eight  years,  but  he  did  not  know, 
believe,  or  suspect,  nor,  having  reference  to  the  description  in  the  particulars  of  sale, 
had  he  any  reason  to  believe  or  suspect,  from  the  guarantie  of  five  guineas  per  [323] 
cent.,  that  Richard  Welford  was  not  altogether  a  select  and  unexceptionable  life.  The 
defendant  admitted  that  he  never  attempted  to  insure  the  life  of  Richard  Welford, 
except  at  the  Guardian  and  Equitable  Assurance  offices,  but  he  denied  all  knowledge 
of  Welford's  life  having  been  insured,  subsequently  to  the  sale,  at  41.  17s.  lOd.  per 
cent.,  and  all  knowledge  of  the  state  of  health  of  Welford  previous  to  April,  1829; 
and  he  denied  all  knowledge  of  the  fact,  that  the  life  of  Welford  might  have  been 
assured  at  a  less  sum  than  five  guineas  per  cent. ;  and,  particularly,  he  denied  all 
knowledge  that  he  might  have  insured  the  life  in  the  Promoter  office  at  less  than  five 
guineas,  or  that  he  declined  to  insure  in  such  office,  or  insisted  on  the  insurance  being 
effected  in  the  Guardian  or  Equitable  offices  as  on  a  select  life,  or  at  the  usual  rates  of 
assurance.  The  defendant  then  stated  that  the  proposal,  which  was  tilled  up  by 
Welford  himself  at  the  Equitable  office,  was  filled  up  by  him  in  the  presence  of  the 
solicitors  of  the  plaintiffs,  and  that,  in  such  proposal,  Welford  was  stated  to  have  had 
the  gout  and  cow-pox ;  and  that,  in  the  proposal  made  to  the  Guardian  office,  he  was 
stated  to  have  had  the  same  complaints.  That  the  proposals  so  filled  up  were  the 
usual  forms,  and  were  filled  up  in  the  usual  manner,  the  amount  of  premium  not  being 
required  to  be  stated  in  such  proposals  ;  and  that,  with  the  exception  aforesaid,  the 
life  was  not  proposed  as  a  select  or  unexceptionable  life,  but  in  an  unqualified  manner, 
and  as  a  general  life,  without  any  restriction ;  and  the  defendant  admitted  that  he 
never  proposed  to  pay  five  guineas  per  cent,  for  the  assurance. 

Evidence  was  entered  into  on  both  sides. 

The  plaintiffs  proved,  by  the  examination  of  medical  men  who  had  attended  Welford 
for  some  years,  and  who  had  signed  certificates  of  his  state  of  health  when  insurances 
were  effected  in  the  Promoter  office,  that  the  state  of  his  health  was  good  in  June, 
1828,  and,  to  the  best  of  [324]  their  knowledge  and  belief,  was  good  in  January  and 
April,  1829.     One  of  the  surgeons  stated  that,  in  November,  1828,  Welford's  health 
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was  generally  good,  except  that  he  suffered  from  a  slight  affection  of  rheumatism,  but 
that,  in  December,  1828,  and  January,  1829,  his  state  of  health  was  unimpaired.  The 
plaintiffs  also  proved,  by  the  examination  of  Richard  Griffiths  Welford,  the  son  of 
Richard  Welford,  and  the  solicitor  of  the  plaintiffs,  the  circumstances  attending  the 
sale,  and  the  guarautie  respecting  the  insurance.  He  also  proved  that  from  August, 
1828,  to  April,  1829,  Richard  Welford  was  in  uniformly  good  health,  with  the 
exception  that,  in  November  or  December,  1828,  he  had  been  troubled  with  a 
rheumatic  affection  in  the  head  ;  that,  in  November  and  December,  1828,  the  witness 
effected  two  insurances  for  the  whole  term  of  the  life  of  the  said  Richard  Welford,  in 
the  Promoter  office,  at  the  rate  of  41.  17s.  lOd.  per  cent. ;  and  that,  up  to  the  16th 
April,  he  continued  in  as  good  health  as  when  the  insurances  were  effected.  The 
plaintiffs  also  proved,  by  the  actuary  of  the  Promoter  office,  that  the  highest  rate  of 
insurance  in  London  or  Westminster  for  the  assurance  of  a  healthy  male  life  at  the 
age  of  forty-eight  years,  for  the  whole  term  thereof,  was  41.  6s.  6d.  per  cent.,  and  the 
lowest,  31.  14s.  2d.  per  cent.  The  same  witness  also  proved  the  effecting  of  two 
insurances  in  the  Promoter  office  on  Richard  Welford's  life,  by  R.  G.  Welford,  one  in 
August,  1828,  and  the  other  in  December,  1828,  at  the  rate  of  41.  17s.  lOd.  per  cent., 
and  an  assurance  in  the  same  office  on  Richard  Welford's  life,  in  November,  1828,  at 
the  same  rate  of  41,  17s.  lOd.  per  cent.  The  plaintiffs  proved,  by  several  witnesses, 
the  circumstances  attending  the  sale,  and  the  representations  made  by  the  auctioneer 
as  to  the  state  of  Richard  Welford's  health,  and  the  insurance. 

The  defendant  proved,  by  the  examination  of  his  solicitor,  the  circumstances  which 
took  place  subsequent  to  the  sale,  respecting  the  assignment  of  the  life-interest,  [325] 
and  the  attempts  to  effect  the  assurance  on  Richard  Welford's  life ;  he  also  proved, 
by  the  actuaries  of  the  Guardian  and  Equitable  Assurance  Offices,'the  proposals  made 
to  those  offices  to  assure  AVelford's  life,  and  that  such  proposals  were  in  the  usual 
form  adopted  in  such  offices,  and  filled  up  in  the  usual  manner.  That  the  form  of 
proposal  neither  required  nor  admitted  the  amount  of  premium  to  be  inserted  therein, 
the  amount  of  premium  depending  upon  calculations  made  at  the  offices  with  reference 
to  the  proposal.  That  the  assurance  at  the  Guardian  was  declined,  because  the 
physicians  of  the  company  reported  upon  the  documents  i-eceived  relative  to  the  pro- 
posal that  the  Fife  was  doubtful ;  and  that  the  assurance  was  declined  at  the  Equitable, 
on  the  ground  that  the  directors  considered  the  life  exceptionable.  The  actuary  of 
the  Equitable  Assurance  Office  also  stated  that  it  was  not  customary  in  that  office 
to  assign  any  reason  for  declining  an  insurance. 

Mr.  Simpkinson  and  Mr.  Hayter,  for  the  plaintiffs.  The  question  is  whether  on 
the  20th  November,  1828,  Richard  Welford's  life  was  insurable  at  a  premium  of  five 
guineas  per  cent. ;  and,  if  this  be  made  out  in  evidence,  the  contract  is  performed  on 
the  part  of  the  plaintiffs.  It  is  proved  by  the  evidence,  not  only  that  Richard  Welford's 
life  was  insurable  on  the  20th  November,  1828,  but  that  his  life  was,  shortly  after 
that  period,  actually  insured.  Suppose  Richard  Welford  to  have  survived  the  22nd 
January,  1829,  the  time  at  which  the  contract  was  to  have  been  completed,  and  no 
application  to  have  been  made  to  effect  the  insurance,  no  doubt  can  be  entertained 
that  a  specific  performance  might  have  been  enforced.  The  defendant  might  have 
chosen  to  become  his  own  insurer.  He  does  not,  in  the  first  instance,  decline  to  per- 
form the  contract  because  the  life  cannot  be  insured  but  because  it  cannot  be  insured 
in  the  offices  he  selects.  No  imputa-[326]-tion  is  attempted  to  be  thrown  on  the 
respectability  of  the  Promoter  office,  and  it  was,  therefore,  unnecessary  to  enter  into 
any  evidence  on  that  subject,  whilst  it  is  quite  clear  that  the  Promoter  office  would 
have  insured  the  life.  The  defendant  endeavoured  to  insure  the  life  at  the  Equitable  and 
Guardian  Assurance  offices  as  a  select  life  :  but,  in  order  to  comply  with  the  terms  of 
the  contract,  he  ought  to  have  offered  to  the  extent  of  five  guineas  for  the  insurance. 

Mr.  Beames  and  Mr.  W.  A.  Collins,  for  the  defendant.  The  plaintiffs'  remedy, 
if  any,  is  at  law.  To  entitle  them  to  a  specific  peiformance,  the  contract  ought  to  be 
distinct  in  its  terras,  and  the  conduct  of  the  plaintiffs  correct.  Richard  Welford  is 
described  in  the  particulars  as  a  very  healthy,  and  again  as  a  healthy  gentleman.  It 
is  notorious  that,  in  many  of  the  offices,  they  will  not  insure  the  life  of  a  person  who 
has  had  the  gout ;  and  it  is  clear,  from  the  evidence  of  the  plaintiff,  that  Richard 
Welford  was  subject  to  the  gout.  According  to  the  evidence  of  the  actuary  of  the 
Promoter  office,  the  highest  premium  at  any  office  in  London  for  the  insurance  of  a 
healthy  life  is  41.  63.  6d.,  and  yet  that  office  would  not  insure  the  life  for  less  than 
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41.  17s.  lOd.  The  plaintiffs  must,  therefore,  unquestionably  have  known  that  Richard 
Welford  was  not  a  healthy  man,  and  the  statement  in  the  particulars  of  sale  was  con- 
sequently a  misrepresentation.  The  plaintiffs,  not  coming  with  clean  hands,  are  not 
entitled  to  the  aid  of  a  Court  of  equity.  According  to  the  evidence  of  Robins,  a  very 
important  term  of  the  guarantie  was  omitted  in  the  memorandum,  and  the  contract 
of  which  the  plaintiffs  seek  the  performance  is  not  the  contract  actually  entered  into. 
The  cases  cited  on  the  part  of  the  defendant  were,  Clermont  v.  Tasburgh  (1  Jac.  &  W. 
112),  Winch  v.  Winchester  (1  Ves.  &  B.  376),  Higginson  v.  Clowes  (15  Ves.  516). 

[327]  Mr.  Simpkinson,  in  reply.  The  evidence  shews  that  the  agreement  stated 
in  the  bill  was  an  incorrect  copy  of  it.  The  description  in  the  particulars  as  to  the 
life  is  wholly  immaterial ;  the  superadded  contract  shewing  what  was  the  intention 
of  the  parties,  and  proving  that  the  life  was  not  considered  by  them  to  be  a  healthy 
life,  a  higher  rate  being  allowed  for  the  insurance  than  that  of  a  healthy  life  of  the 
same  age.  The  description  "  a  healthy  gentleman  "  is  so  vague  as  to  put  the  purchaser 
on  an  inquiry  as  to  the  state  of  Welford's  health  before  he  purchased,  and,  not  making 
such  inquiry,  the  Court  will  decree  a  specific  performance.  Trower  v.  Newcombe 
(3  Meriv.  704),  Fenton  v.  Browne  (14  Ves.  144).  The  guarantie  is  wholly  inconsistent 
with  the  life  being  a  healthy  life. 

Lord  Lyndhurst,  L.  C.  B.  The  principles  by  which  Courts  of  equity  are 
governed  in  decreeing  a  specific  performance  are  wholly  different  from  those  acted 
upon  by  Courts  of  law  in  actions  for  damages  for  breach  of  the  contract.  It  does  not 
follow,  therefore,  that  if  I  dismiss  this  bill  the  plaintiffs  may  not  proceed  at  law  for 
damages.  From  the  nature  of  this  case  the  plaintiffs  would  have  nearly  the  same 
advantage  by  proceeding  at  law  as  they  would  in  equity.  It  is  a  principle  in  equity 
that  the  Court  must  see  its  way  very  clearly  before  it  will  decree  a  specific  perform- 
ance, and  that  it  must  be  satisfied  as  to  the  integrity  and  good  faith  of  the  parties 
seeking  its  special  interference. 

With  respect  to  the  contract.  The  sale  was  a  sale  by  auction  of  a  life-interest. 
Two  particulars  of  sale  have  been  produced,  in  each  of  which  the  person  whose  life- 
interest  is  proposed  to  be  sold  is,  in  the  first  instance,  stated  to  be  a  very  healthy 
gentleman  of  the  age  of  forty-eight  years.  In  a  subsequent  description,  in  the  same 
[328]  particulars  of  sale,  the  word  "very  "  is  omitted,  and  the  interest  is  described  to 
be  that  of  the  life  "  of  a  healthy  gentleman,  aged  forty-eight,  whose  life  is  insurable." 
The  former  description  is  less  qualified  than  the  latter;  and  I  should  perhaps  be 
justified  in  holding,  in  this  case,  the  parties  seeking  the  specific  performance  bound 
by  the  strongest  description,  and  that,  as  to  them,  the  life  ought  to  be  treated  as  the 
life  of  a  very  healthy  gentleman.  I  do  not  know  that  it  is  necessary  for  the  present 
purpose  to  rest  the  case  on  this,  but  to  take  it  as  if  the  description  had  been  simply 
the  life  of  a  healthy  gentleman.  It  has  been  said  that  this  description  was  waived  or 
altered  by  a  further  contract ;  and  evidence  has  been  entered  into  respecting  the  con- 
versation which  passed  at  the  time  of  the  sale.  This  I  must  leave  out  of  the  question, 
for  the  defendant  has  positively  sworn  that  he  did  not  hear  it. 

It  has  been  argued,  and  with  some  plausibility,  that  the  description  in  the 
particulars  is  cut  down  and  superseded  by  the  guarantie. 

The  defendant  says  he  knew  that  five  guineas  per  cent,  was  more  than  the  rate 
ordinarily  charged  for  the  insurance  of  a  life  aged  forty-eight,  but  he  does  not  say 
how  much  more ;  and  this  is  coupled  with  a  statement  that  he  did  not  know  or 
believe  that  the  fixing  that  price  was  intended  as  notice  that  the  life  was  otherwise 
than  a  healthy  and  unexceptionable  life,  the  defendant  considering  it  to  be  only  a 
means  of  enabling  the  bidders  to  make  their  calculations.  I  think  this  is  the  fair 
conclusion  to  be  drawn  from  the  facts,  and  that  it  was  a  general  guarantie  to  the 
extent  of  five  guineas,  but  the  insurance  might  be  more  or  it  might  be  less.  I  think 
in  fairness  it  amounts  to  nothing  more,  and  does  not  do  away  with  the  description  in 
the  particulars  of  the  life  being  that  of  a  healthy  gentleman. 

Mr.  Welford,  according  to  the  evidence  of  the  medical  men,  appears  undoubtedly 
to  have  been  in  good  health,  but  to  have  had  the  gout ;  and,  on  one  occasion,  a  slight 
[329]  attack  of  rheumatism.  If  the  case  had  rested  here,  I  should  perhaps  have 
thought  this  sufficient,  and  that  Richard  Welford's  life  was  proved  to  be  a  healthy 
life,  within  the  description ;  but  the  plaintiffs  themselves  produced  other  evidence. 
They  proved  two  insurances  effected  on  the  life  of  Welford  about  the  time  of  the  sale, 
and  we  have  it  in  evidence,  from  the  actuary  examined  by  them,  that  those  insurances 
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were  effected  at  a  premium  of  41.  ITs.  lOd.  per  cent. ;  whilst  it  is  proved  by  the  same 
actuary  that  the  highest  rate  charged  at  any  office  in  London,  on  a  healthy  life  of 
the  same  age,  was  41.  6s.  per  cent. 

I  think,  therefore,  that  when  the  parties  stated  the  life  to  be  a  healthy  life,  they 
stated  that  which  was  not  the  fact ;  and  that,  knowing  they  had  not  been  able  to 
effect  an  insurance  on  the  life  at  less  than  128.  6d.  per  cent,  above  the  highest  rate 
of  insurance  on  a  healthy  life  of  the  same  age,  they  were  bound  to  state  it,  and  were 
not  justified  in  stating  the  life  to  be  a  healthy  life.  It  has  been  urged  that  the 
contract  has  not  been  performed  through  the  default  of  the  defendant,  and  that  the 
defendant  might  have  thought  fit  to  become  his  own  insurer ;  but  still,  he  would  be 
entitled  to  have  a  healthy  life,  within  the  terms  of  the  contract. 

It  appears  to  me  that  the  defendant  took  all  necessary  steps  for  effecting  the 
insurance,  but  could  not  effect  it  at  the  offices  to  which  he  applied.  It  is  true  that 
there  was  no  application  to  insure  at  the  Promoter  office,  but  the  defendant  was  not 
bound  to  insure  there ;  he  might  prefer  any  other  office  in  which  he  had  more 
confidence.  Before  he  had  gone  the  round  of  the  offices,  Welford  had  a  paralytic 
stroke,  and  his  life  then  became  uninsurable.  It  is,  however,  unnecessary  to  consider 
whether  any  of  the  offices  would  or  would  not  have  insured  the  life,  for  the  defendant 
was  not  bound  to  insure,  but  might  have  elected  to  take  the  risk  on  himself,  and 
become  his  own  insurer. 

[330]  I  think,  upon  the  whole  of  the  circumstances,  I  should  not  be  justified  in 
decreeing  a  specific  performance ;  and  I  feel  the  less  reluctance  in  refusing  it,  because 
the  plaintiffs  can,  if  they  think  fit,  go  to  a  Court  of  law,  where  they  will  obtain 
damages  if  they  succeed  in  making  out  their  case.  In  fact,  the  bill,  in  this  suit,  merely 
seeks  a  pecuniary  payment  in  the  shape  of  a  specific  performance. 

I  think  the  bill  must  be — 

Dismissed,  with  costs. 

V.  SouTHALL,  et  6  contra.     Nov.  29th,  1830. — The  plaintiff  in  an  original 

suit  does  not  waive  his  right  to  insist  on  an  answer  from  the  defendant,  before 
he  files  an  answer  to  a  cross  bill  exhibited  by  that  defendant,  by  obtaining  the 
usual  orders  for  time  to  answer  the  cross  bill.  And  an  attachment,  issued  against 
the  defendant  in  a  cross  suit  under  such  circumstances,  for  want  of  answer,  was 
set  aside ;  and  a  given  time  allowed  to  answer  the  cross  bill,  after  the  defendant 
in  the  original  suit  should  have  answered. 

[See  p.  308,  ante.] 

On  the  14th  May  the  original  bill  was  filed.  The  defendant  appeared  and  obtained 
the  usual  orders  for  time. 

On  the  30th  June  following,  the  cross  bill  was  filed,  which,  pursuant  to  an  order, 
dated  17th  July,  was  amended. 

The  defendant  in  the  cross  suit  also  appeared,  and  obtained  the  usual  orders  for 
time. 

No  answer  having  been  filed  in  either  suit,  and  the  time  for  answering  having 
expired,  an  attachment  was  issued  by  the  plaintiff  in  the  cross  cause  against  the 
defendant  in  that  suit,  for  want  of  answer. 

Mr.  Harwood,  on  the  part  of  the  plaintiff  in  the  original  suit  (defendant  in  the 
cross  suit),  moved  that  the  attachment  might  be  set  aside,  the  bail  bond  delivered 
up  to  be  cancelled,  and  that  all  proceedings  in  the  cross  suit  might  be  stayed,  until  the 
plaintiff  in  the  cross  suit  had  fully  answered  the  original  bill. 

He,  at  the  same  time,  moved,  in  the  cross  suit,  for  ten  [331]  days'  time  to  answer, 
after  the  plaintiff  in  that  suit  should  have  fully  answered  the  original  bill. 

In  support  of  the  application,  Child  v.  Frederick  (1  P.  Wms.  266),  Stexoard  v.  Rose 
(2  P.  Wms.  435),  Rattray  v.  Darley  (3  Atk.  724),  and  Lmig  v.  Burt<m  (2  id.  218),  were 
cited. 

Mr.  Temple,  for  the  defendant  in  the  original  suit  (plaintiff  in  the  cross  suit), 
insisted  that  the  plaintiff  in  the  original  suit,  by  taking  orders  for  time  to  answer, 
had  waived  his  right  to  require  the  answer  of  the  defendant  to  the  original  bill,  before 
he  gave  an  answer  to  the  cross  bill. 

The  motion  was  granted.     The  costs  to  be  costs  in  the  cause. 
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Poole  v.  Poole.  Nov.  17th,  1827 ;  1831.  Plea  of  ne  unques  accouple  to  a  bill  for 
dower,  averring  that  the  defendants  had  been  informed  and  believed  that  the 
plaintiff  and  her  alleged  husband  had  not  been  lawfully  married  :  Held,  to  be  a 
good  plea,  and  allowed. — Two  minors  were  married  in  February,  1816,  by  license, 
without  consent,  obtained  on  the  oath  of  the  man  that  both  were  of  age.  They 
cohabited  until  June,  1816,  when  the  man  was  compelled  to  quit  the  house  where 
they  resided,  for  misconduct,  from  which  time  they  lived  apart  until  the  death 
of  the  man  in  October,  1817.  There  was  evidence  of  repeated  declarations  by 
the  man,  after  the  separation,  that  the  woman  was  not  his  lawful  wife,  and  that 
he  would  not  live  with  her.  There  was  also  evidence  of  a  warrant  issued  by  the 
parish  officers  against  the  man  for  money  expended  in  support  of  the  woman,  but 
which  appeared  to  have  been  paid  by  relations  of  the  man,  whether  or  not  by  his 
desire  or  out  of  his  funds  did  not  exactly  appear :  Held,  that  these  parties  did 
not  live  together  as  man  and  wife  until  the  death  of  the  man,  within  the  meaning 
of  the  Stat.  3  Geo.  4,  c.  75,  s.  2. 

[S.  C.  2  Tyr.  76 ;  1  L.  J.  Ex.  (0.  S.)  63.] 

Bill  by  Ann  Poole,  claiming  to  be  the  widow  of  Thomas  Poole,  deceased,  against 
his  two  sisters  and  co-heiresses-at-law,  for  dower  and  the  usual  accounts. 

Plea — Ne  unques  accouple. 

[332]  Mr.  Edward  Younge,  in  support  of  the  plea. 

Mr.  Skirrow  and  Mr.  James,  for  the  bill. 

Two  objections  were  taken  to  the  plea.  First,  that  it  was  a  negative  plea ;  and 
secondly,  that  the  plea  did  not  aver  that  the  plaintiff  and  Thomas  Poole  had  not  been 
lawfully  married,  but  only  that  the  defendants  had  been  informed  and  believed  that 
they  had  not  been  legally  married. 

In  support  of  the  plea,  it  was  argued  that  there  was  no  objection  to  the  plea,  in 
point  of  form,  as  a  negative  plea,  many  negative  pleas  being  now  admitted  ;  and  that 
the  defendants  could  not  be  expected  to  aver  positively  a  fact  not  within  their  imme- 
diate knowledge,  and  which  might  depend  on  the  construction  to  be  given  to  an  act 
of  Parliament.  In  support  of  the  plea  were  cited  Ilderton  v.  Ilderton  (2  Hen.  Black. 
145),  Wyatt's  Practical  Kegister  (page  326),  and  Lord  Redesdale's  Treatise  on 
Pleading  (pages  178,  183). 

The  plea  was  allowed. 

The  plaintiff  afterwards  took  issue  on  the  plea,  and  witnesses  were  examined  on 
both  sides. 

According  to  the  evidence,  the  plaintiff  and  Thomas  Poole  were  married  in 
February,  1816,  by  licence  obtained  on  the  oath  of  Thomas  Poole  that  both  parties 
were  of  age,  though,  in  fact,  they  were  then  minors.  For  a  few  weeks  after  the 
marriage,  Thomas  Poole  and  the  plaintiff  lodged  at  the  house  of  a  person  of  the  name 
of  Lewis,  from  thence  they  went  to  the  house  of  one  Robinson,  where  they  continued 
to  reside  together  until  the  6th  June,  1816,  when,  in  consequence,  as  was  proved  by 
Ro-[333]-binson  on  the  part  of  the  plaintiff,  of  his  disorderly  and  improper  conduct, 
Robinson  insisted  on  Thomas  Poole's  quitting  the  house ;  which  he  did,  leaving  the 
plaintiff  behind  him.  On  leaving  Robinson's  house,  Thomas  Poole  went  first  to  a 
public  house,  and  afterwards  to  an  inn,  at  which  he  continued  to  reside  until  October, 
1817,  at  which  time  the  witnesses  for  the  plaintiff  represented  him  to  have  become, 
from  his  dissolute  and  intemperate  habits,  in  a  dangerous  state  of  health.  About 
October,  1817,  he  was  removed  from  the  inn  to  the  house  of  his  uncle  James  Poole, 
where  he  died  a  few  days  afterwards. 

The  evidence  on  the  part  of  the  plaintiflF  proved  that  she  had  remained  for  a  short 
time  at  Robinson's,  when  she  returned  to  her  friends,  and  that  she  subsequently 
applied  for  and  obtained  parochial  relief ;  and  that  a  warrant  was  issued  at  the  instance 
of  the  parish  officers  against  Thomas  Poole  for  the  sum  of  61.  advanced  by  the  parish 
for  her  relief ;  but  which  warrant  was  not  executed,  in  consequence  of  the  amount 
being  paid  by  Thomas  Poole's  relations,  but  whether  or  not  by  his  desire  did  not 
appear. 

On  the  part  of  the  defendants  it  was  proved  by  several  witnesses,  and  particularly 
by  one  Hancock,  that  Thomas  Poole  had  repeatedly  declared  that  he  would  not  live 
with  the  plaintiff,  and  that  she  was  not  his  lawful  wife.     There  was  also  evidence  of 
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the  plaintiff  having  stated  that  Thomas  Poole  had  so  declared.  The  defendants  also 
gave  in  evidence  a  letter  written  by  Thomas  Poole  to  the  plaintiff,  stating  that  if  she 
did  not  desist  from  annoying  him,  he  would  advertise  that  she  was  not  his  lawful 
wife,  and  would  caution  all  persons  not  to  trust  her.  This  letter  appeared  to  have 
been  returned  by  the  plaintiff  to  Thomas  Poole,  as  it  contained  a  memorandum  at  the 
foot  of  it  in  her  handwriting  to  that  effect,  stating  that  the  person  by  whom  the  letter 
had  been  written  appeared  to  be  a  mad  man. 

[334]  July  7th,  1831. — The  cause  now  came  on  to  be  heard  ;  but,  after  the  plead- 
ings had  been  opened,  the  question  appearing  to  be  of  considerable  importance  with 
reference  to  the  construction  of  the  late  act  of  Parliament, (a)'  Lord  Lyndhurst  directed 
the  case  to  be  argued  before  the  full  Court. 

Nov.  16th. — The  case  was  now  argued  before  the  full  Court  by  Mr.  Simpkinson 
and  Mr.  Skirrow  for  the  plaintiff;  and  Mr.  Jervis  and  Mr.  Lovat  for  the  defendants. 

For  the  plaintiff.  Upon  the  state  of  things  as  proved  by  the  evidence,  Thomas 
Poole  and  the  plaintiff  must  be  considered  to  have  lived  together  as  husband  and 
wife  until  the  death  of  the  husband,  within  the  2nd  section  of  the  act.(i)  It  is  not 
necessary  that  any  animus  revertendi  should  appear.  In  King  v.  Sansom  (3  Addams, 
277)  a  separation  took  place  by  mutual  agreement,  with  the  consent  of  the  parents 
of  both  parties,  and  the  wife  executed  the  separation  deed  by  her  maiden  name  ;  and 
though  the  parties  did  not  cohabit  until  the  passing  of  the  act,  yet  they  were  held  to 
continue  to  live  and  reside  together  as  husband  and  wife  in  legal  construction  up  to 
that  time,  so  as  to  come  within  the  2nd  section  of  the  act.  That  case  was,  therefore, 
stronger  than  the  present,  and  it  was  affirmed  on  appeal,  though  not  reported.  To 
put  an  end  to  the  living  and  residing  together  there  must  have  been  some  notorious 
act  [335]  of  separation,  such  as  a  judicial  decision.  The  next  question,  which  arises 
upon  the  6th  section  of  the  act,(a)^  is  whether  the  property  of  Thomas  Poole  can  be 
said  to  have  been  possessed  by  the  co-heiresses  under  any  pretence  that  the  marriage 
•was  invalid.  And  it  is  apprehended  it  cannot ;  for,  if  the  marriage  had  been  legal, 
they  would  have  been  equally  entitled,  as  co-heiresses  and  devisees,  to  enter  into 
possession,  and  there  would  not  have  been  any  adverse  possession  as  against  the 
widow.  Dower  is  an  inseparable  incident  to  the  land.  The  operation  of  the  act  is 
to  put  the  widow  in  the  same  situation  as  if  she  had  been  entitled  to  dower  at  the 
time  of  the  death  of  the  husband.  This  case  does  not  come  within  any  of  the  excep- 
tions of  the  act.  Previously  to  the  act,  the  husband,  however  great  the  fraud  he  had 
committed,  might  have  gone  to  the  Ecclesiastical  Court,  and  set  aside  the  marriage : 
the  chief  object  of  the  Legislature  was  to  prevent  this. 

For  the  defendants.  In  this  case  both  the  parties  were  under  age,  and  both 
equally  culpable.  The  marriage  was  clearly  void  under  the  stat.  of  Geo.  2 ;  and  it 
was,  therefore,  unnecessary  to  take  any  proceeding  to  set  aside  the  marriage.  Three 
circumstances  are  pointed  out  by  the  late  act :  the  living  together  until  the  death  of 

(ay  3  Geo.  4,  c.  75.  "  An  act  to  amend  certain  provisions  of  the  26  Geo.  2,  for 
the  better  preventing  of  clandestine  marriages." 

(b)  "  And  be  it  further  enacted,  that  in  all  cases  of  marriage  had  and  solemnized 
by  licence  before  the  passing  of  this  act,  without  any  such  consent  as  is  required  by 
80  much  of  the  said  statute  as  is  hereinbefore  recited,  and  where  the  parties  shall 
have  continued  to  live  together  as  husband  and  wife,  till  the  death  of  one  of  them,  or 
till  the  passing  of  this  act,  or  shall  only  have  discontinued  their  cohabitation  for  the 
purpose,  or  during  the  pendency  of  any  proceedings  touching  the  validity  of  such 
marriage,  such  marriage,  if  not  otherwise  invalid,  shall  be  deemed  to  be  good  and 
valid  to  all  intents  and  purposes  whatsoever." 

(ay  "  Provided  further,  and  be  it  further  enacted,  that  if  at  any  time  before  the 
passing  of  this  act,  any  property,  real  or  personal,  has  been  in  any  manner  possessed, 
or  any  title  of  honour  has  been  in  any  manner  enjoyed  by  any  person  or  persons 
whomsoever,  upon  the  ground,  or  upon  the  pretence,  or  under  colour  of  the  invalidity 
of  any  marriage,  by  reason  that  it  was  had  and  solemnized  without  such  consent  as 
aforesaid,  then  and  in  such  case,  although  no  sentence  or  judgment  has  been  pronounced 
in  any  Court  against  the  validity  of  such  marriage,  the  right  and  interest  in  such 
property  or  title  of  honour  shall  in  no  manner  be  affected  or  prejudiced  by  this  act, 
or  any  thing  herein  contained,  but  shall  remain  and  be  the  same  to  all  persons,  and 
to  all  intents  and  purposes,  as  if  this  act  had  never  been  made." 
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one  of  the  parties  ; — until  the  passing  of  the  act; — or  until  proceedings  [336]  shall  be 
taken  to  set  aside  the  marriage.  This  case  comes  under  the  first  head.  It  is  proved 
that  the  parties  did  not  live  together  until  the  death  of  Thomas  Poole.  And  the 
evidence  shews  that,  when  they  separated,  there  was  no  animus  revertendi.  With 
respect  to  the  6th  section  of  the  act,  the  seisin  of  the  heir  has  been  adverse  to  the 
plaintiff,  and  she  has  suffered  five  years  to  elapse  without  any  claim  of  dower.  The 
marriage  being  illegal,  no  right  to  dower  could  have  arisen.  In  order  to  support  her 
title,  it  was  necessary  for  the  plaintiff  to  shew  that  she  lived  with  Thomas  Poole  until 
the  time  of  his  death ;  she  has  not  only  failed  to  do  so,  but  the  contrary  is  distinctly 
proved.  In  King  v.  Sansom  the  husband  did  not  dispute  the  validity  of  the  marriage. 
The  parties  in  that  case  separated  by  mutual  consent,  and  a  provision  was  made  for 
the  maintenance  of  the  woman  as  the  wife,  and  they  separated  according  to  the  terms 
of  the  agreement  between  them. 

Mr.  Simpkinson,  in  reply.  In  every  instance  in  which  Thomas  Poole  is  proved 
to  have  mentioned  the  plaintiff,  he  speaks  of  her  as  his  wife.  He  had  an  opportunity 
of  trying  the  validity  of  the  marriage  when  the  warrant  was  issued  against  him ;  but, 
instead  of  doing  so,  the  money  was  paid.  Though  the  parties  did  not  in  fact  continue 
to  live  together  as  man  and  wife,  yet  they  did  so  in  contemplation  of  law,  there  being 
no  legal  separation.  The  possession  taken  by  the  defendants  was  not  an  adverse 
possession  within  the  meaning  of  the  act,  the  heir  being  the  person  entitled  to  the 
possession,  and  by  whom  the  dower  is  to  be  set  out. 

The  Court  took  time  to  consider. 

On  the  23rd  November,  the  judgment  of  the  Court  was  delivered  by — 

Lord  Lyndhurst,  L.  C.  B.  This  is  a  case  arising  out  of  [337]  the  act  of  3  Geo. 
4,  c.  75.  That  statute  recites  the  marriage  act  passed  in  the  reign  of  George  the  2nd 
(26  Geo.  2,  c.  33),  and  in  the  recital  refers  to  the  provisions  of  that  act  relative  to  the 
marriage  of  minors  without  the  consent  of  their  parents  or  guardians,  and  goes  on  to 
state  that  great  evil  and  injustice  had  arisen  from  those  provisions  of  the  act,  to  which 
I  have  referred.  The  act  of  the  3  Geo.  4  substitutes  new  regulations  upon  that 
subject,  that  is,  new  regulations  with  respect  to  marriages  thereafter  to  be  solemnized. 
The  2nd  section,  however,  refers  also  to  marriages  which  had  then  taken  place,  and 
enacts  that,  notwithstanding  any  thing  in  that  act,  such  marriages  shall  be  considered 
valid  under  certain  circumstances,  amongst  others,  where  the  parties  have  continued 
to  live  together  as  man  and  wife,  up  to  the  time  of  the  death  of  one  of  them,  or  up 
to  the  passing  of  the  act ;  and  the  question,  therefore,  in  this  case  will  be,  whether, 
within  the  meaning  of  this  act  of  Parliament,  Thomas  Poole  and  Ann  Poole,  with 
whom  he  intermarried,  did  continue  to  live  together  as  man  and  wife  up  to  the  time 
of  the  death  of  Thomas  Poole.  Now,  the  facts  of  the  case  are  shortly  these  : — Thomas 
and  Ann  Poole  were  married  in  the  month  of  February,  1816;  they  were  both  of 
them  at  that  time  under  age.  The  licence  was  obtained  upon  an  affidavit  by  Thomas 
Poole,  the  husband,  swearing  that  they  were  both  of  age ;  after  the  marriage  they 
continued  to  live  together  in  the  house  of  a  person  of  the  name  of  Lewis,  for  a  few 
weeks  ;  and  afterwards  they  removed  to  the  house  of  a  person  bf  the  name  of  Kobinson, 
where  they  continued  to  live  together  till  the  6th  of  June,  in  the  year  1816.  The 
conduct  of  Thomas  Poole,  the  husband,  was  so  irregular,  that  Mr.  Robinson,  the 
owner  of  the  house,  desired  him  to  quit  it ;  he  accordingly  left  the  house,  his  wife 
remaining  there.  He  went  and  resided  for  a  short  time  at  a  public  house  called  [338] 
the  Three  Tuns,  and  afterwards  went  to  the  Talbot  Inn,  where  he  continued  separate 
from  his  wife,  till  October  in  the  following  year.  He  then  went  for  three  or  four 
weeks  to  the  house  of  his  uncle,  where  he  died,  in  the  month  of  October,  1817,  having 
been  absent  from  his  wife  for  a  period  of  about  seventeen  months.  It  does  not  appear 
that,  during  the  whole  of  this  period,  he  ever  saw  her ;  and,  from  the  evidence  of 
several  of  the  witnesses,  it  appears  that  he  continually  insisted  that  she  was  not  his 
lawful  wife.  He  told  Lewis,  on  his  application  on  her  behalf,  that  he  would  never 
live  with  her  again,  that  she  was  not  his  lawful  wife.  He  stated  the  same  thing 
precisely  to  another  witness  of  the  name  of  Hancock,  always  insisting  that  she  was 
not  his  lawful  wife,  and  that  he  would  never  live  with  her  again.  The  same  fact  is 
established  by  a  letter  written  very  recently  after  he  had  left  her.  On  the  26th  June 
he  addressed  a  letter  to  her,  in  consequence  of  some  application,  which  appeared  to 
have  been  made  to  him  on  her  behalf,  in  which  he  says  that  if  she  does  not  cease 
to  trouble  him,  he  will  advertise  that  she  is  not  his  lawful  wife,  and  will  caution  all 
persons  not  to  trust  her.       It  appears,  therefore,  that  he  is  separated  from  her,  in 
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consequence  of  his  being  turned  out  of  the  house  by  Mr.  Robinson,  by  reason  of  his 
misconduct;  that  he  almost  immediately  afterwards  refused  to  live  with  her,  declaring 
that  she  was  not  his  lawful  wife,  and  giving  that  as  one  of  his  reasons  for  refusing  to 
live  with  her.     It  appears  to  me,  under  these  circumstances,  that  it  is  impossible,  in 
any  view  of  the  case,  or  in  any  contemplation  of  the  meaning  of  the  act  of  Parliament, 
to  consider  that  these  persons  were  living  together  as  man  and  wife  at  the  period  to 
which  I  have  referred — the  peiiod  of  his  death.     But  a  case  has  been  cited,  the  case 
of  Kin(}  V.  Sansom  (3  Addams,  277),  which  was  decided  by  Sir  Christopher  Robinson, 
in  the  [339]  Consistory  Court,  and  afterwards  confirmed,  on  appeal  to  Sir  John  Nicol. 
In  that  case  the  marriage  was  invalid  under  the  operation  of  the  statute  of  Geo.  2, 
but  the  parties  separated  by  agreement,  and  not  only  separated  by  agreement,  but  a 
separate  maintenance  by  bond  was  given  by  the  husband  to  the  wife ;  and  the  Judge 
of  the  Consistory  Court  (whose  judgment  was  afterwards  confirmed  on  appeal)  was 
of  opinion  that,  though  in  point  of  fact  they  were  not  actually  living  together  at  the 
time  when  the  act  of  Parliament  passed,  yet  they  must,  in  legal  construction,  be  con- 
sidered as  living  together.     It  appears  to  me,  however,  that  the  circumstances  of  that 
case  are  widely  different  from  the  present,  and  that  none  of  the  grounds  on  which  that 
judgment  was  pronounced,  as  stated  in  the  report  of  the  case,  exist  in  the  present. 
The  grounds  upon  which  the  learned  Judge  relies  are  these :  he  says,  "  The  actual 
separation  of  the  parties  in  this  case  was  without  any  reference,  apparently,  to  doubts 
entertained  by  both  or  either  as  to  the  legal  validity  of  their  marriage."     In  this  case, 
it  is  true,  the  'original  separation  appears  not  to  have  arisen  from  any  doubt  with 
respect  to  the  validity  of  the  marriage ;  but  almost  immediately  afterwards,  within 
two  or  three  weeks  at  the  utmost,  and  from  that  period  up  to  the  time  of  the  death 
of  Thomas  Poole,  the  invalidity  of  the  marriage  was  insisted  upon  as  a  reason  why 
they  should  continue  to  live  separate.     The  ground,  therefore,  upon  which,  in  that 
case,  the  learned  Judge  relied,  and  to  which  I  have  referred,  does  not  exist  in  this 
•  case.    The  learned  Judge  goes  on  and  says,  "  on  the  contrary,  they  separate  by  virtue, 
to  some  extent,  of  a  deed  in  which  the  party  proceeded  against  is  expressly  recognised 
as  the  wife  of  the  party  proceeding  in  this  suit,  and  by  which  a  separate  maintenance 
is  provided  for  her  expressly  in  that  character : "  so  that  there,  in  the  very  instrument 
in  which  future  provisions  is  secured  to  her,  she  is  stiled  the  [340]  wife  of  the  other 
party ;    she  is  supported  and  provided  for  by  a  deed  of  separate  maintenance,  an 
instrument  of  a  character  peculiar  to  the  case  of  husband  and  wife.     It  appears  to 
me,  therefore,  that  the  circumstances  of  that  case  are  widely  different  from  the  present, 
and  that  none  of  the  grounds  on  which  that  judgment  proceeded  exist  in  this  case. 
One  fact,  however,  has  been  relied  upon,  to  which  it  is  material  that  I  should  advert, 
which  is  this,  that,  during  their  separation,  the  overseers  of  the  parish  appear  to  have 
been  applied  to  by  Mrs.  Poole  for  relief,  and  relief  was  affoided  her  to  the  amount  in 
the  whole  of  about  21.  12s.  6d.       That  sum  of  21.  12s.  6d.  was  reimbursed  to  the 
overseers  by  a  person  of  the  name  of  Bristow.       A  warrant  had  been  issued  to 
apprehend  Thomas  Poole ;  Thomas  Poole  was  drunk  when  the  officer  came  to  him ; 
he  threatened  the  officer ;  the  money  was  paid  by  Bristow.     It  appears  that,  after- 
wards, Bristow  continued  to  supply  the  woman  with  money,  at  the  rate  of  about 
4s.  a-week,  making,  with  the  sum  reimbursed  to  the  overseers,  a  sum  of  about  61. 
Bristow,  however,  does  not  pretend  to  say  that  this  was  done  at  the  instance  or  desire 
of  Thomas  Poole.     He  says  that  it  was  at  the  desire  of  Thomas  Poole,   or  James 
Poole,  but  he  cannot  undertake  to  say  which.     There  is  this  fact,  however,  that  this 
sum  was  ultimately  allowed  to  Bristow  in  this  way  :  Bristow's  mother  rented  a  small 
farm  under  Thomas  Poole ;  Bristow  had  the  management  of  that  farm,  and  he  was 
allowed  to  deduct  the  61.  out  of  the  rent  due  from  the  gi-andmother ;  but  under  what 
circumstances,  whether  in  consequence  of  any  communication  with  Thomas  Poole,  or, 
if  so,  at  what  period,  does  not  appear.     I  think  these  circumstances  are  too  slight  to 
overbalance  the  rest  of  the  case  ;  and  I  am  of  opinion,  therefore,  and  my  learned 
Brothers  concur  in  that  opinion,  that  these  parties  cannot,  within  any  fair  construction 
of  this  act  of  Parlia-[341]-ment,  be  considered  as  having  lived  together  as  man  and 
wife,  up  to  the  period  of  Thomas  Poole's  death ;  and  consequently  that  this  bill  must 
be  dismissed. 

Bill  dismissed,  with  costs. (a) 

(a)  See  R.  v.  Inhab.  of  St.  John  Delpike,  2  B.  &  Ad.  226 ;  R.  v.  Maria  JFaniley^ 
Moody's  C.  C.  163. 
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Davies  v.  Bush.  June  10th,  1831. — A  testator  by  his  will  bequeathed  a  legacy  to 
a  person,  between  whom  and  himself  accounts  had  subsisted,  on  condition  of  the 
legatee's  executing  to  his  executors  a  general  release  of  all  claims  and  demands. 
The  legatee  executed  the  release.  It  subsequently  appeared  that  the  assets  were 
insufficient  for  the  payment  of  all  the  legacies :  Held,  that  the  legatee  was  not, 
by  executing  the  release  (it  not  being  established  that  any  debt  was  actually  due 
to  him),  a  purchaser  of  his  legacy,  so  as  to  avoid  an  abatement  with  the  other 
legatees. 

[Applied,  In  re  Lawley ;  Zaiser  v.  Lawlep,  [1902]  2  Ch,  808  :  affirmed  nomine  Bey/us  v. 
Lawley,  [1903]  A.  C.  411.  Considered,  In  re  Whitehead,  [1913]  2  Ch.  56.  For 
former  proceedings  see  M'Cle.  &  Yo.  58.] 

In  this  case  the  testator  had  by  his  will  bequeathed  a  legacy  to  a  person,  between 
whom  and  himself  accounts  had  subsisted  for  some  time,  on  condition  of  his  executing 
to  the  testator's  executors  a  general  release  of  all  claims  and  demands  which  the 
legatee  had  on  the  testator. 

The  Master,  in  taking  the  accounts  of  the  testator's  estate,  under  the  decree  in 
the  cause,  reported  that  the  legatee  had,  in  compliance  with  the  directions  of  the 
will,  executed  a  release  to  the  executors  of  all  claims  and  demands  On  the  testator  and 
his  estate.  It  did  not  appear,  however,  in  point  of  fact,  whether  the  legatee  had  any 
legal  claim  or  demand  on  the  testator. 

On  the  taking  of  the  accounts  it  appeared  that  the  assets  were  insufficient  for  the 
payment  of  all  the  legacies,  and  a  question  was  raised,  whether  this  particular  legatee 
was  by  the  execution  of  the  release  a  purchaser  of  his  legacy,  and  entitled  to  be  paid 
in  preference  to  the  other  legatees ;  or  whether  he  was  bound  to  abate  rateably  with 
them. 

Mr.  Temple,  for  the  legatee.  The  condition  annexed  [342]  to  the  bequest  amounts 
in  equity  to  a  contract  between  the  testator  and  the  legatee  that  the  legacy  shall  be 
taken  as  a  satisfaction  of  the  debt  due  from  the  testator.  That  there  was  a  debt  must 
be  taken  for  granted  from  the  testator's  direction,  and  the  amount  of  the  debt  is 
immaterial.  Where  a  legacy  is  given  to  a  woman  in  lieu  of  dower,  the  Court  considers 
her  a  purchaser  of  the  legacy,  and  will  not  look  to  the  value  of  the  dower.  Burridge 
V.  Bradyl  (1  P.  Wms.  127).  In  Blower  v.  Marrett  (2  Ves.  420)  Lord  Hardwicke 
expressly  states  that  Burridge  v.  Bradyl  was  decided  on  the  ground  that  the  wife  was 
a  purchaser,  and  that  the  legacy  was  the  price  of  her  dower.  The  same  principle  was 
acted  upon  in  Davenhill  v.  Fletcher  (Ambl.  244),  and  the  modern  case  of  Heath  v.  Dendy 
(1  liuss.  543),  in  both  of  which  cases  it  was  decided  that  the  wife  should  not  abate  with 
the  other  legatees.  If  the  wife  has  a  preference,  not  merely  as  the  wife,  but  because 
she  becomes  a  purchaser  by  releasing  her  dower,  the  legatee,  in  like  manner,  becomes 
a  purchaser  by  releasing  the  debt  due  to  him,  for  he  might  have  refused  to  execute 
that  release.  There  is  no  solid  distinction  between  the  present  case  and  that  of  a  wife 
releasing  her  dower. 

Mr.  Jervis  and  Mr.  Simpkinson  for  the  other  legatees.  Davenhill  v.  Fletcher  shews 
that,  in  Blower  v.  Morrett,  there  was  a  reference  to  the  Master  to  inquire  whether  the 
wife  was  entitled  to  any  dower,  and  if  she  was  so  entitled  then  her  legacy  was  not  to 
abate.  Here  no  debt  has  been  established.  It  is  clear,  on  the  will,  that  it  was  not 
the  testator's  intention  that  the  legatee  should  release  any  valid  debt  in  consideration 
of  the  legacy ;  for  he  directs,  in  the  first  place,  that  all  his  just  debts,  funeral  and 
testamentary  expenses,  shall  be  fully  paid  and  satisfied.  It  is  manifest,  therefore, 
that  if  the  legatee  had  been  in  any  manner  a  [343]  creditor,  the  whole  of  his  demand 
would  still  be  payable  out  of  the  estate. 

Lord  Lyndhurst,  L.  C.  B.  I  am  of  opinion  that,  if  there  was  not  a  debt  actually 
due  to  the  legatee,  the  legatee  cannot  be  considered  as  a  purchaser  of  the  legacy,  so  as 
to  avoid  an  abatement  with  the  other  legatees ;  and  the  question  is,  therefore,  whether 
it  is  worth  while  to  take  a  reference  as  to  the  existence  of  the  debt.  If  no  debt  were 
due,  and  the  release  was  required  merely  for  the  sake  of  peace,  then,  unquestionably, 
the  legatee  cannot  be  treated  as  a  purchaser.  If  any  debt  were  really  due,  then  I  am 
inclined  to  think  that  the  present  comes  within  the  principle  of  those  cases  which 
have  been  cited.  I  do  not  agree  with  the  construction  put  on  the  clause  in  the  will ; 
but  it  is  quite  consistent  for  the  testator  to  have  required  the  release  for  the  sake  of 
peace,  and  not  in  respect  of  any  debt  actually  due. 
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Potts  v.  Curtis  and  Others.  Nov,  3rd,  1831. — Where  a  witness  had  omitted  to 
answer  some  parts  of  the  interrogatories  exhibited  for  his  examination,  the  inter- 
rogatories and  depositions  were  on  motion  referred  back  t^  the  examiner. 

[See  p.  304,  ante,  and  p.  543,  post.] 

Mr.  Simpkinson  and  Mr.  Cooper  moved,  on  the  part  of  the  plaintiff,  for  leave  to 
re-examine  a  witness  examined  on  the  part  of  the  plaintiff  to  one  of  the  interrogatories 
exhibited  by  the  plaintiff  in  the  cause ;  and  also  for  leave  to  re-examine  a  witness 
examined  on  the  part  of  the  defendants  to  two  of  the  interrogatories  exhibited  by  the 
plaintiff  for  the  cross-examination  of  that  witness. 

The  application  was  made  on  the  ground  that  some  parts  of  the  interrogatories 
referred  to  had  not  in  any  manner  been  answered  by  the  witness. 

Mr.  Lovat,  for  the  defendants,  contrk.  There  is  no  instance  of  such  an  application 
after  publication  passed.  [344]  The  greatest  mischief  might  be  done  by  such  a 
practice,  as  it  would  enable  the  party  to  amend  the  depositions,  and  make  up  a  case, 
which  the  evidence  has  left  defective. 

Lord  Lyndhurst,  L.  C.  B.  Supposing  this  to  be  a  mistake  on  the  part  of  the 
examiner,  who  is  an  officer  of  this  Court,  the  Court  is  bound  to  correct  his  mistake, 
and  not  to  permit  the  party  to  suffer  for  his  omission.  Suppose  one  or  two  of  the 
interrogatories  had  been  passed  over  altogether,  it  must  be  competent  to  the  Court  to 
send  the  witness  back  on  those  interrogatories,  and  why  not  then  on  interrogatories 
which  the  witness  has  only  partially  answered  1 

Motion  granted. 

TOWNSEND  V.  Champernowne.  June  29th,  1831. — The  general  order  requiring  a 
petition  for  a  rehearing  to  be  presented  within  six  months  from  the  decree,  applies 
not  only  to  cases  in  which  the  decree  is  final,  but  also  to  cases  in  which  accounts 
and  inquiries  are  directed. 

[For  former  proceedings  see  1  Y.  &  J.  538.] 

Petition  for  leave  to  present  a  petition  for  a  rehearing. 

Mr.  Jervis  and  Mr.  Wakefield,  in  opposition  to  the  petition,  relied  on  the  general 
rule,  requiring  a  petition  for  a  rehearing  to  be  presented  within  six  months  from  the 
pronouncing  of  the  decree  ;  and  referred  to  Bom/er  v.  Bright  (M'Cleland,  479),  Cutten  v. 
Sanger  (3  Younge  &  Jerv.  374),  and  a  case  of  Johnson  v.  Mackaness,  in  which  Chief 
Baron  Richards,  with  every  disposition  to  let  in  the  parties,  held  himself  to  be  precluded 
by  the  general  rule. 

Mr.  Preston  and  Mr.  Lynch,  for  the  petition,  contended  that  the  general  rule 
applied  only  to  cases  in  which  the  decree  was  final,  and  not  to  cases  in  which,  as  in 
the  present,  accounts  and  inquiries  were  directed  before  the  Master. 

[345]  Lord  Lyndhurst,  L.  C.  B.,  considered  the  rule  to  apply  in  all  cases,  and 

Dismissed  the  petition,  with  costs. 


Fletcher  v.  Glegg  and  Others.  July  10th,  1831. — A  defendant,  in  whom  a 
legal  estate  is  vested  as  a  trustee,  and  who  has  permitted  his  name  to  be  used 
by  his  co-defendants  in  an  action  of  ejectment,  and  also  in  a  bill  filed  in  another 
Court,  and  who  joined  in  the  same  answer  with  the  other  defendants,  has  not 
such  an  interest  as  to  preclude  him  from  being  examined  for  the  other  defendants 
in  certain  issues  directed  by  the  Court. 

On  the  hearing  of  this  cause,  issues  were  directed  as  to  the  title  of  the  plaintiff, 
on  certain  conditions  to  the  estate,  the  subject  of  the  suit;  the  plaintiff  to  be  the 
plaintiff  in  those  issues,  with  liberty  for  him  to  examine  the  defendants  or  any  of 
them,  and  for  the  defendants  to  examine  the  plaintiff,  and  also  the  defendant  James 
Glegg. 

On  directing  the  issues  a  question  was  raised,  whether  the  defendant  James  Glegg, 
in  whom  a  term  of  five  hundred  years  was  vested  as  a  trustee,  could  be  examined  as 
a  witness  ? 

Ex.  Div.  xv.— 33 
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Mr.  Simpkinsoii  and  Mr.  Sharpe,  for  the  plaintiff,  contended  that  James  Glegg, 
as  an  interested  party,  could  not  be  examined  ;  that  he  had  joined  in  the  answer  of 
the  other  defendants,  instead  of  putting  in  a  short  answer,  submitting  to  act  as  the 
Court  should  direct;  that  he  had  also  suffered  an  ejectment  to  be  brought  on  his 
demise ;  and  that  he  had  likewise  joined  with  the  other  defendants  in  filing  a  bill 
against  the  plaintiff  in  the  Court  of  Chancery  of  Lancaster,  and  he  was  therefore 
adverse  to  the  plaintiff,  and  not  a  mere  trustee.  They  also  urged  that  he  might 
perhaps  be  liable  to  the  costs.     Downing  v.  Tovmsend  (Ambl.  592)  was  cited. 

Mr.  Boteler  and  Mr.  Piggott,  for  the  defendants,  insisted  that  James  G-legg  was  a 
mere  trustee  of  a  term,  without  any  interest ;  that  having  the  legal  estate,  the  eject- 
ment [346]  was  necessarily  brought  on  his  demise ;  that  he  was  the  personal  repre- 
sentative of  the  testator,  and,  therefore,  bound  to  join  in  the  suit  at  Lancaster ;  and 
that  he  joined  in  the  answer  in  the  present  suit,  merely  to  save  expense. 

Lord  Lyndhurst,  L.  C.  B,  All  that  the  defendant,  James  Grlegg,  appears  to 
have  done  in  this  case  is  to  deny  the  plaintiffs  title.  It  is  assumed  in  the  case  in 
Ambler  that  the  defendant  might  be  decreed  to  pay  the  costs ;  but  there  seems  to 
be  no  ground  for  such  an  assumption  in  the  present  case.  The  defendant  does  not 
claim  any  beneficial  interest  in  the  suit  or  in  the  subject-matter  of  it.  There  does 
not,  therefore,  seem  to  be  any  objection,  I  think,  to  his  being  examined.  It  is  another 
question  as  to  the  effect  of  his  evidence.  There  is  nothing  in  the  present  case  to 
satisfy  me  that  he  has  any  interest,  or  that  he  has  taken  any  part  in  the  matter, 
except  in  allowing  his  name  to  be  used  in  the  action  of  ejectment,  which  I  think  he 
was  bound  to  do.  I  do  not  think  that  this  objection  is  sufficient  to  prevent  his  being 
examined,  if  his  evidence  be  receivable  on  other  grounds. 

Eeynolds  and  Another  v.  Waring  and  Others.  Nov.  10th,  1830;  May  31st, 
1831. — Specific  performance  of  a  parol  agreement  for  the  sale  of  an  estate,  proved 
by  one  witness,  confirmed  by  part  performance  by  taking  possession,  and  acts 
of  ownership,  refused ;  there  being  some  inconsistencies  in  the  testimony  of  the 
witness,  which,  with  other  circumstances,  placed  the  terms  of  the  contract  in 
doubt. 

The  bill,  which  was  filed  by  Owen  Reynolds  and  Henry  Potts,  as  the  surviving 
devisees  in  trust  of  William  Edwards,  deceased,  against  John  Waring,  as  the  heir-at- 
law,  and  John  Williams  and  Elizabeth,  his  wife,  as  the  personal  representative  of 
William  Waring,  deceased,  stated  that,  in  1823,  William  Waring  offered  to  Henry 
Rumsey  Williams,  the  attorney  and  authorised  agent  of  the  plaintiffs  and  their 
co-trustee,  David  Jones,  deceased,  to  become  the  purchaser  of  a  certain  field  and 
tenement  called  [347]  Cilguilydfaur,  of  which  the  plaintiffs  and  David  Jones  were 
seised,  in  trust  for  sale,  at  the  price  or  sum  of  9001.,  and  to  take  the  timber  and  other 
trees  growing  thereon  at  the  valuation  which  had  been  previously  made  thereof  by 
the  trustees ;  and  Williams  having  communicated  that  offer  to  the  plaintiffs  and  their 
co-trustee,  Jones,  he  was  directed  by  them  to  accept  such  offer ;  and  he  accordingly 
wrote  a  letter  to  William  Waring  to  the  following  effect: — "Dear  Sir,  I  have  just 
heard  from  Mr.  Reynolds  respecting  Cilguilydfaur,  and  he  consents  to  your  having 
it  for  9001.  as  offered  by  you. — Yours,  &c.,  H.  R.  Williams.  Penhros,  18th  March, 
1823."  That  such  letter  was  received  by  William  Waring,  who,  on  or  about  the 
24th  March,  1823,  directed  the  said  David  Jones  to  inform  Williams  that  he  would 
abide  by  his  offer;  and  Jones  accordingly  addressed  a  letter  to  Williams  to  the 
following  effect : — "  Mr.  Waring  has  taken  Cilguilydfaur  for  9001  "  That  a  short 
time  afterwards  William  Waring,  being  desirous  to  purchase  certain  other  parts  of 
the  said  estates,  called  the  Tyddyn  Fields,  he,  on  the  29th  April,  1823,  addressed  a 
letter  to  Williams,  by  which  he  offered  to  purchase  the  Tyddyn  Fields  for  10001. ;  and, 
after  some  treaty  and  correspondence  it  was  finally  agreed  by  and  between  William 
Waring  and  the  plaintiffs,  and  their  co-trustee,  Jones,  that  William  Waring  should 
become  the  purchaser  of  the  Tyddyn  Fields  for  10501.  exclusive  of  the  timber  growing 
thereon,  which  was  to  be  taken  at  a  valuation  thereof  previously  made;  and  a 
memorandum  thereof  was,  at  the  request  of  William  Waring,  entered  by  the  plaintiff, 
Reynolds,  in  his  book ;  and  William  Waring  at  the  same  time  made  a  memorandum 
in  his  own  hand-writing  in  his  pocket-book  in  the  following  words : — "  Bought  the 
Tyddyn  Fields  of  Mr.  Reynolds  for  one  thousand  guineas."     That  the  timber  and 


YOU.848.  REYNOLDS   V.  WARING  1027 

trees  on  Cilguilydfaur  and  the  Tyddyn  Fields  had,  previously  to  the  contracts,  been 
valued  at  1201.  78.  9d. ;  and  that,  in  pursuance  of  the  con-[348]-tracts,  William 
Waring,  on  the  30th  November,  1823,  entered  into  possession  of  the  premises,  and 
he  marked  and  numbered  the  timber  and  other  trees,  for  the  purpose  of  felling  the 
same ;  and  he  directed  Henry  Rumsey  Williams,  as  his  attorney,  to  prepare  a  con- 
veyance to  him  of  the  same  premises ;  and  in  compliance  with  such  direction  the  draft 
of  a  conveyance  was  prepared  by  Williams.  That  Wm.  Waring  continued  in  posses- 
sion to  the  time  of  his  death,  on  the  24th  September,  1824,  but  never  paid  any  part 
of  his  purchase  money,  nor  was  any  conveyance  executed  to  him.  The  bill  prayed  a 
specific  performance  of  the  contracts,  and  payment  of  the  purchase  monies  with 
interest. 

The  defendant,  the  heir-at-law,  submitted  to  have  the  contracts  performed. 

The  defendants,  the  administratrix  of  William  Waring  and  her  husband,  denied 
all  knowledge  of  the  contracts  stated  in  the  bill,  and  expressed  their  belief,  from  the 
information  they  had  received,  that  William  Waring  was  in  possession  of  the  lands  as 
tenant  thereof  from  year  to  year.  They  admitted  the  finding  the  pocket  book  with 
the  memorandum  in  it  to  the  effect  stated  in  the  bill ;  but  they  expressed  their  entire 
ignorance  of  the  letters  and  other  matters  stated  in  the  bill. 

The  plaintiffs  proved,  by  the  evidence  of  Henry  Rumsey  Williams,  that,  in 
February  or  March,  1823,  William  Waring  offered  to  him  to  become  the  purchaser 
of  Cilguildyfaur  for  the  sum  of  9001.,  and  to  take  the  timber  and  other  trees  growing 
thereon  at  a  valuation,  which  had  been  previously  made  thereof.  They  also  proved 
by  the  same  witness  the  acceptance  of  the  offer  by  the  plaintiffs,  and  the  writing  of 
the  letter  of  the  18th  March,  1823,  and  an  acknowledgment  by  William  Waring 
that  he  had  received  such  letter ;  the  parol  agreement  entered  into  on  the  28th  May, 
1823,  by  which  the  plaintiffs  and  David  Jones  agreed  to  sell  to  William  Waring,  who 
agreed  to  [349]  purchase  the  Tyddyn  Fields  for  10501.,  exclusive  of  the  timber  and 
other  trees  growing  thereon,  which  was  agreed  by  Waring  to  be  taken  at  the  valua- 
tion thereof  previously  made.  That  William  Waring,  on  the  30th  November,  1823, 
and  (as  the  witness  believed)  in  pursuance  of  the  contracts,  entered  into  possession ; 
and  he  continued  in  such  possession  until  his  death  in  September,  1824.  That  during 
the  time  William  Waring  was  in  possession,  he  informed  the  witness  that  he  had 
directed  the  timber  and  other  trees  growing  on  the  Tyddyn  Fields  to  be  marked  and 
numbered,  which  had  accordingly  been  marked  and  numbered,  there  being  no  timber 
growing  on  the  said  lands  and  hereditaments  called  Cilguilydfaur.  The  witness  also 
proved  his  employment  by  William  Waring  to  prepare  the  conveyance.  The  plaintiffs 
also  proved  by  another  witness  the  valuation  of  the  timber  on  the  Tyddyn  Fields, 
the  taking  possession  of  both  estates  by  William  Waring  for  six  or  twelve  months 
before  his  death,  and  the  marking  and  numbering  of  trees  in  the  Tyddyn  Fields 
under  his  direction  during  his  possession.  They  also  proved  that  William  Waring 
had  let  the  Tyddyn  Fields  to  a  tenant. 

Mr.  Roupell  and  Mr.  Cockerell,  for  the  plaintiffs.  The  contracts  are  clearly  made 
out  by  the  evidence  of  Henry  Rumsey  Williams,  and  his  evidence,  corroborated  by  the 
circumstances,  will  entitle  the  plaintiffs  to  a  decree.  The  existence  of  the  contracts  is 
also  made  out  by  the  possession  taken  by  William  Waring,  and  the  acts  of  ownership 
exercised  by  him,  which  could  only  be  done  with  reference  to  his  character  as  a 
purchaser,  and  not  as  a  tenant.  The  possession  taken  by  William  Waring,  and  the 
acts  done  by  him,  were  such  as  to  exclude  the  operation  of  the  stfitute  of  frauds.  The 
parol  evidence  supplies  any  defect  in  the  terms  of  the  contracts ;  and  it  is  clear  that 
the  terms  of  an  agreement  partly  performed  may  be  proved  partly  [350]  by  writing 
and  partly  by  parol  testimony.     Morphett  v.  Jones  (1  Swanst.  172). 

Mr.  Temple,  for  the  defendant,  the  heir-at-law. 

Mr.  Treslove  and  Mr.  Jemmett,  for  the  other  defendants.  There  is  no  sufficient 
written  contract  within  the  statute  of  frauds.  Admitting  that  a  specific  performance 
will  be  decreed  of  a  parol  agreement,  where  there  have  been  acts  of  part  performance, 
still  those  acts  must  be  unequivocal,  and  the  terms  of  the  contract  must  be  distinctly 
made  out  in  evidence.  The  possession  by  William  Waring  was  merely  as  tenant.  The 
evidence  respecting  the  contracts  cannot  be  relied  on,  the  contract,  as  stated  by  Williams, 
being  diflferent  from  that  stated  in  the  memorandum  :  the  timber  being  to  be  taken  at 
a  valuation  according  to  Williams'  evidence,  whilst  no  mention  of  timber  is  made  in 
the  memorandum.     That  Mr.  Williams  may  be  mistaken,  may  be  assumed  from  the 
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different  statements  in  his  depositions  respecting  the  timber,  and  from  his  also  stating 
William  Waring  to  have  remained  in  possession  to  September,  1824,  when  he  in  fact 
died  in  December,  1823. 

Nov.  10th,  1830. — Alexander,  L.  C.  B.  Several  of  the  most  learned  and  able 
Judges  have  regretted  the  departure  which  has  taken  place  from  the  statute  of  frauds, 
as  tending  to  render  nugatory  a  most  beneficial  enactment,  and  to  promote,  rather  than 
lessen,  those  evils  which  it  was  the  object  of  the  Legislature  to  prevent. 

The  cases  in  which  the  statute  has  been  departed  from  are,  however,  now  too  well 
established  to  be  disregarded ;  and  I  can  only  express  my  entire  concurrence  with 
those  who  have  declared  that  the  cases  ought  not  to  be  carried  a  step  farther. 

[351]  I  do  not  in  the  least  doubt  that  a  clear  part  performance  of  a  contract  entitles 
the  party  in  equity  to  a  specific  performance.  I  think  it  is  also  clear  that  putting  the 
vendee  into  possession  of  the  estate  contracted  to  be  sold  is  such  a  part  performance. 
This  case,  however,  will  turn  on  the  application  of  other  principles,  and  especially 
those  by  which,  in  later  times,  it  has  been  considered  as  absolutely  necessary  that  a 
party  seeking  the  specific  performance  of  a  contract,  on  the  ground  of  a  part  per- 
formance, should  be  prepared  to  shew  the  distinct  terms  and  nature  of  the  contract, 
and  that  possession  was  given,  and  that  it  was  given  in  pursuance  of  that  contract. 

In  this  case  there  is  nothing  but  the  evidence  of  Mr.  Williams  to  shew  what  those 
terms  were,  except  the  memorandum  in  the  vendee's  pocket  book.  That  memorandum 
differs  totally  from  the  evidence  of  Mr.  Williams.  The  memorandum  states  the  price 
as  one  thousand  guineas ;  whilst,  according  to  Mr.  Williams,  it  was  to  be  one  thousand 
guineas,  and  the  valuation  of  the  timber  ultra.  This  certainly  shews  that  there  was 
some  agreement,  but  an  agreement  different  from  that  proved  in  the  cause. 

I  apprehend  it  to  have  been  decided  by  some  of  the  ablest  Judges  that  they  will 
not  decree  a  specific  performance  of  an  agreement  with  a  variation  in  its  terms.  I 
have  no  doubt,  in  this  case,  that  the  party  took  possession  under  the  contract.  It  is 
clear,  from  the  evidence,  that  possession  was  taken  after  the  contract.  But  I  think 
I  cannot  make  any  decree,  the  agreement  being  too  uncertain  in  its  terms  to  be 
specifically  performed. 

As  to  the  Tyddyn  farm,  I  must  consider  the  memorandum,  which  comes  out  of 
the  hands  of  Waring,  as  containing  the  correct  terms  of  the  agreement;  and,  taking 
this  to  be  so,  it  shews,  at  the  least,  a  great  deal  of  confusion  in  the  testimony  of 
Mr.  Williams.  It  would  be  too  much  to  decree  a  specific  performance  on  the  testimony 
of  a  single  [352]  witness,  who  clearly  appears  to  be  in  some  respects  inaccurate  in  his 
statements. 

Bill  dismissed,  without  costs. 

May  31st,  1831. — The  plaintiffs  presented  a  petition  of  rehearing.  The  cause  was 
reheard. 

Lord  Lyndhurst,  L.  C.  B.  This  is  a  bill  for  a  specific  performance  of  two 
contracts  for  the  sale  of  certain  land.  The  cause  came  on  to  be  heard  originally 
before  Sir  Wm.  Alexander,  who  dismissed  the  bill,  and  it  now  comes  before  me  on  a 
rehearing. 

There  were  two  contracts  for  the  sale  of  two  distinct  parcels  of  land.  Parol 
evidence  was  given  for  the  purpose  of  shewing  a  part  performance  of  the  contracts. 
The  vendee  had  been  allowed  to  take  possession,  and  had  occupied  till  his  death. 
If  proved,  there  can  be  no  doubt  that,  though  the  contract  was  by  parol,  the  Court 
would  decree  a  specific  performance.  The  question  therefore  is,  whether,  in  point  of 
evidence,  the  Court  is  satisfied  of  the  existence  and  terms  of  the  contract,  and  the 
evidence  of  part  performance  of  it.  Now,  with  respect  to  the  evidence  of  the  contracts, 
one  contract  related  to  an  estate  called  the  Tyddyn  Fields.  The  evidence  as  to  this 
depends  on  the  testimony  of  Williams.  He  states  in  precise  terms  that  he  was  present, 
and  that  the  parties  agreed  on  the  terms,  which  were  that  William  Waring  should 
purchase  that  estate  at  10501.,  exclusive  of  the  timber  and  other  trees,  which  were  to 
be  taken  by  Waring  according  to  a  valuation  previously  made. 

According  to  the  parol  evidence  of  Williams,  therefore,  one  thousand  guineas  was 
to  be  paid  for  the  Tyddyn  Fields,  exclusive  of  the  timber.  But,  in  the  memorandum 
in  William  Waring's  pocket  book,  the  price  is  stated  to  be  one  thousand  guineas  only, 
without  any  reference  to  the  timber.    [353]  There  is,  consequently,  a  variation  between 
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the  evidence  of  Mr.  Williams  and  the  memorandum,  and  with  such  a  variation  it  is 
quite  impossible  for  the  Court  to  decree  a  specific  performance. 

As  to  the  other  piece  of  land,  the  contract  rests  chiefly  on  the  evidence  of 
Mr.  Williams.  The  correspondence  omits  to  notice  that  part  of  the  alleged  stipula- 
tion as  to  the  valuation  of  the  timber  on  this  piece  of  land.  This  is  attempted  to  be 
explained  by  the  fact  of  there  being  no  timber ;  and  it  is  proved  by  Williams  that 
there  is  no  timber.  It  is  rather  extraordinary  that  the  vendee,  living  on  the  spot, 
and  knowing  that  there  could  be  no  timber,  should  offer  to  give  9001.,  and  to  purchase 
the  timber  at  a  valuation,  if  there  were  no  timber  upon  it.  It  is  open  to  this  explana- 
tion, that  it  might  mean  timber  and  other  trees.  But  Williams  does  not  state  whether 
there  were  any  other  trees  which  might  have  been  the  subject  of  valuation. 
William  Waring  died  in  December,  1823  ;  and  it  is  clear  that  he  had  been  in 
possession  for  some  months.  Mr.  Williams  is,  therefore,  inaccurate,  when  he  states 
that  he  entered  into  possession  on  the  30th  November,  1823,  and  continued  in 
possession  until  his  death  in  September,  1824.  I  mention  this  to  shew  that  no  great 
reliance  can  be  placed  on  the  testimony  of  Mr.  Williams ;  and  therefore,  although 
the  Court  will  unquestionably  decree  a  specific  performance  of  a  parol  contract,  if  the 
terms  of  that  contract  be  distinctly  made  out,  and  there  be  clear  evidence  that 
possession  was  taken  under  it ;  yet  in  the  present  case,  it  appears  to  me  that  there 
is  so  great  a  variance  in  the  contracts,  according  to  the  parol  testimony  and  the 
memorandum  produced,  that  a  specific  performance  ought  not  to  be  decreed.  I 
proceed  entirely  on  this  ground,  and  which  seems  to  have  been  the  basis  of  the 
decision  of  the  late  Chief  Baron.  This  renders  it  unnecessary  for  me  to  go  into  that 
part  of  the  evidence  as  to  the  possession. 

I  think  the  bill  must  be  dismissed,  with  costs. 

[354]  William  Fraser,  an  Infant,  by  John  Brooke  Hyde,  his  Next  Friend, 
Katherine  Fraser,  John  Brooke  Hyde,  and  Elizabeth  his  Wife,  late 
Elizabeth  Eraser,  Spinster,  Plaintiffs;  Jane  Janet  Pigott,  William 
Burnett  Pigott,  Louisa  Van  Heythuysen,  Crisp  Van  Heythuysen,  John 
Fraser,  William  Eraser,  Isabella  Eraser,  Ann  Eraser,  and  Mary  Ann 
Pigott,  Defendants.  July  4th,  1831. — A.  by  his  will  bequeathed  a  sura  of  stock 
in  certain  events  to  his  grandchildren,  being  children  of  his  sons  William  and 
John,  whether  born  in  wedlock  or  not.  And  after  certain  specific  bequests 
he  gave  the  residue  of  his  personal  estate  to  his  sons  William  and  John, 
as  tenants  in  common ;  but  if  either  of  them  should  die  in  his  (the  testator's) 
life-time,  the  moiety  of  such  deceased  son  should  go  to  his  children  ;  but  if  both 
his  sons  should  die  in  his  life-time,  then  he  gave  such  residue  to  and  among 
all  their  children,  as  tenants  in  common.  The  testator's  two  sons  died  in  his 
life-time,  one  leaving  legitimate  and  illegitimate  children,  the  other  illegitmate 
children  only  :  Held,  that  the  legitimate  children  of  the  son  having  both  descrip- 
tions of  children,  and  the  illegitimate  children  of  the  other  son  took  the  residue 
and  that  the  illegitimate  children  of  the  first-mentioned  son  took  no  interest. 

[Referred  to,  Dover  v.  Alexander,  1843,  2  Hare,  282;  Evans  v.  Davies,  1849,  7  Hare, 
498.  Held,  overruled.  In  re  OverhilVs  Tmsts,  1853,  1  Sm.  &  G.  366.  Questioned, 
Holt  v.  Sindrey,  1868,  L.  R  7  Eq.  174;  Crook  v.  Hill,  1869,  38  L.  J.  Ch.  582.] 

John  Eraser,  by  his  will,  dated  2nd  September,  1822,  bequeathed  to  the  defen- 
dant, Jane  Janet  Pigott,  the  interest  and  dividends  of  22001.  Bank  New  41.  per  cent. 
Annuities  for  her  life,  for  her  separate  use  ;  and  after  her  decease  he  gave  the 
principal  stock  to  and  among  all  her  children  living  at  her  death,  share  and  share 
alike,  or  to  an  only  child,  if  there  should  be  but  one  then  living ;  but  if  no  such 
child,  then  he  gave  the  said  Bank  Annuities  to  and  among  such  of  his  (the  testator's) 
grandchildren,  being  children  of  his  late  sons  William  and  John,  whether  born  in 
wedlock  or  not,  as  the  said  Jane  Janet  Pigott  should  by  deed  or  will  direct  or 
appoint ;  and,  for  want  of  such  appointment,  to  the  defendants,  William  Fraser  and 
Isabella  Eraser,  children  of  his  late  son  William  Eraser,  and  the  plaintiffs  William 
Eraser,  Katherine  Eraser,  and  Elizabeth  Hyde,  then  Elizabeth  Eraser,  the  children  of 
his  late  son  John  Fraser,  equally,  as  tenants  in  common,  share  and  share  alike,  on 
their  respectively  attaining  the  age  of  twenty-one  years.  Also  he  gave  and 
bequeathed  to  his  grandson  the  plaintiff",   William  Fraser,  the  net  produce  arising 
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from  the  sale  of  his,  the  testator's,  chambers  in  Gray's  Inn  ;  and  he  gave  to  the 
defendant,  Jane  Janet  Pigott,  his  leasehold  house  in  Arlington  Street ;  and  he 
[355]  gave  to  the  said  William  Fraser,  son  of  his  late  son  William  Fraser,  3001., 
and  to  Isabella  and  Ann,  the  daughters  of  his  said  late  son  William,  2501.,  the  boy, 
on  his  attaining  twenty-one  years,  the  girls,  at  that  age  or  marriage  ;  and  he  gave 
unto  his  granddaughter,  Louisa  Van  Heythuysen,  the  wife  of  Crisp  Van  Heythuysen, 
2001. ;  and  to  each  of  her  sisters,  the  plaintiffs,  3001,  ;  and  to  their  brother  4001.  on 
his  attaining  twenty-one.  All  the  rest,  residue,  and  remainder  of  his  estate  and  effects, 
he  gave  and  bequeathed  to  his  sons,  William  Fraser  and  John  Fraser,  equally,  share 
and  share  alike ;  but,  if  either  of  them  should  die  in  his  life-time,  the  moiety  of  his 
deceased  son  should  go  and  belong  to  his  children  equally  ;  but  if  both  his  sons 
should  die  in  his  life-time,  in  such  case  he  gave  and  bequeathed  the  same  to  and 
amongst  all  their  children,  equall}'^,  as  tenants  in  common,  on  attaining  twenty- 
one  years,  or  as  to  the  females  at  that  age  or  day  of  marriage.  And  he  appointed 
James  Bird  and  the  said  Jane  Janet  Pigott  executor  and  executrix  of  his  will. 

The  testator  died  in  December,  1828 ;  and  his  will  was  proved  by  Jane  Janet 
Pigott  alone. 

The  testator's  two  sons,  John  Fraser  and  William  Fraser,  died  in  his  life-time. 
John  Fraser,  the  son,  left  three  legitimate  children,  the  plaintiffs,  William  Fraser, 
Katherine  Fraser,  and  Elizabeth  Hyde,  and  who,  at  the  death  of  the  testator,  were 
his  only  next  of  kin.  John  Fraser  also  left  two  illegitimate  children,  the  defendants 
Louisa  Van  Heythuysen  and  John  Fraser. 

The  testator's  other  son,  William  Fraser,  did  not  leave  any  legitimate  children, 
but  he  left  three  illegitimate  children,  the  defendants,  William  Fraser,  Isabella  Fraser, 
and  Ann  Fraser. 

The  defendant,  Jane  Janet  Pigott,  had  one  child  only,  the  defendant  Mary  Ann 
Pigott. 

The  bill  was  filed  by  the  legitimate  children  of  John  Fraser  against  Jane  Janet 
Pigott  and  her  husband,  and  [356]  their  daughter,  and  against  the  illegitimate 
children  of  William  Fraser,  and  the  two  illegitimate  children  of  John  Fraser ;  and  it 
prayed  the  usual  accounts  and  a  declaration  of  the  rights  of  the  parties. 

The  chief  question  raised  in  the  pleadings  and  discussed  at  the  hearing  was 
whether  the  two  illegitimate  children  of  John  Fraser  took  any  interest  in  the 
residuary  estate,  under  the  bequest  contained  in  the  testator's  will. 

Mr.  Treslove  and  Mr.  Roupell  for  the  plaintiffs.  Whatever  may  have  been  the 
testator's  intention,  the  policy  of  the  law  requires  that  by  children  shall  be  intended 
legitimate  children  only.  Children,  without  any  limitation,  must  mean  legitimate 
children  only.  Children,  under  certain  exceptions,  may  mean  illegitimate  children  ; 
but  evidence  will  not  be  let  in  to  shew  that  illegitimate  children  were  meant  where 
there  are  legitimate  children  to  answer  the  description,  or  a  possibility  of  legitimate 
children  being  born.  Cartwright  v.  Vawdry  (5  Ves.  530),  Hart  v.  Durand  (3  Anstr. 
864),  Godfrey  v.  Davies  (6  Ves.  43),  Wilkinson  v.  Adam  (1  Ves.  &  B.  422),  Beachcroft 
V.  Beachcroft  (1  Madd.  430),  Lord  IVoodhouselee  v.  Dalrymple  (2  Meriv.  419).  In 
Harris  v.  Lloyd  (1  Turn.  &  Russ.  30)  it  was  held  that  if  there  were  any  possibility  of 
the  party  having  legitimate  children,  illegitimate  could  not  take ;  the  Court  could 
not  presume  that  there  would  be  illegitimate  children.  In  this  case,  William  Fraser 
had  no  legitimate  children,  and  it  is  not  disputed  that  his  illegitimate  children  may 
take;  but  John  Fraser  had  both  legitimate  and  illegitimate,  and  the  latter  cannot 
take. 

Mr.  Wigram  and  Mr.  Heathfield,  for  the  defendants,  Jane  Janet  Pigott  and  Mary 
Ann  Pigott. 

[357]  Mr.  Beales,  for  the  defendants,  the  illegitimate  children  of  John  Fraser. 
This  case  is  distinguishable  from  Cartwright  v.  Vawdry,  and  the  other  cases  cited,  inas- 
much as  the  testator  has  clearly  shewn  his  intention  that  the  illegitimate  as  well  as 
legitimate  children  should  take,  by  having  in  the  former  part  of  his  will  given  the 
22001.  Four  per  cent.  Annuities  in  certain  events  to  the  children,  legitimate  or 
illegitimate. 

Lord  Lyndhurst,  L.  C.  B. — It  seems  to  be  clear,  upon  the  cases,  that,  where 
there  are  any  legitimate  children  to  answer  the  description  of  children,  then,  accord- 
ing to  the  rule  of  law,  the  legitimate  children  only  will  take.  If  there  be  no  legitimate 
children,  then  extrinsic  evidence  may  be  given  of  the  persons  who  were  intended ;  but 
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where  there  are  legitimate  and  illegitimate  children,  legitimate  children  only  will  take 
under  the  description  of  children. 

In  this  case  the  illegitimate  children  of  William  Fraser  and  the  legitimate  children 
only  of  John  Fraser  appear  to  me  to  be  entitled. 

Pearse  v.  Edmeades.  July  1st,  18.31.— According  to  the  practice  of  this  Court, 
exceptions  to  the  Master's  report  ought  to  be  filed  two  days  at  least  before  the 
day  appointed  for  the  hearing  on  further  directions ;  but  where  the  cause  was 
not,  from  the  pressure  of  other  business,  heard  on  the  day  appointed,  and  before 
the  next  day  of  further  directions  exceptions  were  filed  to  the  report,  the  Court 
allowed  the  exceptions  to  be  argued. 

[See  further,  1838,  3  Y.  &  0.  Ex.  246.] 

The  cause  was  set  down  for  further  directions  for  the  10th  June,  and  notice  given 
to  the  other  side.  In  consequence  of  other  business  the  cause  did  not  come  on ;  and 
before  any  other  day  for  further  directions  occurred,  and  on  the  25th  June,  exceptions 
were  taken  to  the  Master's  report. 

Mr.  Simpkinson  and  Mr.  Rogers  objected  to  the  exceptions  being  heard,  on  the 
ground  that  they  ought  to  have  been  filed  two  days  before  the  day  appointed  for  the 
[358]  hearing  on  further  directions ;  and  they  referred  to  Fowler's  Practice  (vol.  2, 
p.  275). 

Mr.  liarbour,  in  support  of  the  exceptions,  contended  that  a  motion  ought  to  have 
been  made  to  take  the  exceptions  off  the  file.  That  in  Chancery  exceptions  might  be 
filed  at  any  time  before  the  report  was  confirmed ;  and  the  difficulty  in  this  case  arose 
from  this  Court  confirming  the  report  on  further  directions,  and  not  on  a  motion  for 
that  purpose. 

The  objection  was  overruled. 

Davies  v.  Bush.  July  1st,  1831. — The  solicitor  is  not  deprived  of  his  lien  on  the 
funds  in  Court  for  his  costs  in  the  cause,  by  having  issued  an  attachment  against 
his  client  and  committed  him  to  gaol  for  nonpayment  of  his  bill ;  but  the  costs 
which  he  may  receive  in  the  cause  are  to  be  taken  in  discharge  of  the  attachment, 
pro  tanto. 

[See  p.  341,  ante.] 

Petition  by  a  solicitor  that  certain  costs,  which  had  been  reported  due  to  him  from 
the  plaintifl'  on  taxation,  might  be  paid  to  him  before  any  distribution  was  made  of 
the  funds  in  Court  on  account  of  the  plaintiff's  costs. 

Mr.  Simpkinson,  in  support  of  the  petition,  contended  that  the  solicitor  had  a  lien 
on  the  funds  to  the  extent  of  the  costs  in  this  suit.     Lowe  v.  Church  (4  Madd.  391). 

Mr.  Temple,  for  the  plaintiff,  insisted  that  the  solicitor  having  issued  an  attach- 
ment against  his  client  for  nonpayment  of  his  costs,  under  which  he  was  in  custody 
in  the  Fleet  Prison,  he  must  be  treated  as  having  waived  all  other  remedies.  And 
he  compared  the  attachment  to  an  execution  against  the  person. 

Mr.  Simpkinson  in  reply.  An  attachment  has  no  simi-[359]-larity  to  an  execution 
at  law.  Courts  of  equity  in  all  cases  enforce  their  orders,  not  only  against  the  person 
but  the  property.  The  attachment  is  not  an  execution  in  the  contemplation  of  the 
Court,  but  only  a  mode  of  punishing  the  party  for  his  contempt. 

Lord  Lyndhurst,  L.  C.  B.  I  think,  upon  the  whole,  that  the  attachment  does 
not  stand  in  the  way  so  as  to  effect  any  lien  the  solicitor  may  have  on  the  fund ;  there 
can  of  course  be  no  lien  on  the  fund  for  the  costs  of  the  attachment.  And  if  he  has  a 
lien,  it  can  only  be  to  the  extent  of  the  costs  due  to  him  in  this  suit;  and  the 
satisfaction  of  that  lien  will  discharge  the  attachment  pro  tanto. 

The  petition  was  granted,  so  far  as  the  petitioner's  bill  related  to  business  done  in 
this  cause.  No  costs  in  respect  of  this  application.  The  money  to  be  paid  to  the 
petitioner  to  be  taken  in  discharge  of  the  attachment,  pro  tanto. 
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Jones  v.  Nixon.  July  4th,  1831. — Plea  of  a  former  suit  and  decree  signed  and 
inrolled  in  the  Court  of  Chancery,  in  respect  to  the  same  matters,  allowed,  though 
the  bill  in  the  Court  of  Chancery  was  dismissed,  not  on  the  merits,  but  for  want 
of  evidence. 

Plea  of  a  former  suit  and  decree  signed  and  inrolled  in  the  Court  of  Chancery,  in 
respect  to  the  same  matters. 

Mr.  Treslove,  Mr.  Simpkinson,  and  Mr.  Duckworth,  in  support  of  the  plea.  The 
whole  facts  of  this  case  were  before  the  Court  of  Chancery ;  this  suit  is,  therefore,  in 
the  nature  of  an  appeal  or  rehearing  from  the  decree  of  the  Vice-Chancellor,  and  will 
not  be  entertained  by  the  Court. 

In  support  of  the  plea  were  cited  King  v.  Brownlow  (1  Ch.  Ca.  233),  [360]  Turner  v. 
Robinson  (1  Sim.  &  S.  3),  Kinsey  v.  Kinsey  (2  Ves.  senr.  577),  and  Lord  Redesdale's 
Treatise  on  Pleading  (page  237,  4th  edit.). 

Mr.  Boteler  and  Mr.  Wilbraham,  for  the  bill.  The  bill  in  the  suit  in  Chancery  was 
dismissed  at  the  hearing,  in  consequence  of  the  plaintiff's  having  omitted  to  enter 
into  the  evidence  necessary  to  support  his  case,  and  which  he  has  now  entered  into. 
In  Kemp  v.  Squire  (1  Ves.  senr.  205),  and  the  two  cases  there  cited  of  Robson  v. 
Cromwell  (1  Dick.  61),  and  Benson  v.  Vernon  (3  Bro.  P.  C.  Toral.  edit.  626),  where  the 
cause  had  been  improperly  brought  to  a  hearing,  and  the  bill  dismissed  without  any 
hearing  on  the  merits,  the  inrolment  was  discharged  and  the  cause  reheard  on  the 
merits.  In  Brandlyn  v.  Ord  (1  Atk.  571)  Lord  Hardwicke  laid  it  down  as  a  rule  that 
where  a  former  suit  is  pleaded,  it  must  be  shewn  that  it  was  res  judicata,  and  not 
merely  that  the  bill  was  dismissed.  The  decree  was  not  inrolled  until  after  the  bill  was 
filed  in  this  Court ;  and,  if  the  plaintiff  at  the  time  of  filing  the  bill  had  ja  legal  right 
to  institute  the  suit,  he  cannot  be  deprived  of  that  right  by  any  subsequent  act.  The 
principle  on  which  the  Court  acts  in  pleas  of  this  description  is  to  avoid  making  two 
inconsistent  decrees.  Where  the  bill  is  dismissed  for  want  of  prosecution,  it  is  similar 
to  a  nonsuit  at  law,  and  is  no  bar  to  another  suit.  In  the  suit  in  Chancery  there  was 
no  decision  on  the  merits.  In  Gregory  v.  Moleswoiih  (3  Atk.  626)  Lord  Hardwicke 
observes  that  the  first  question  is  whether  the  decree  is  a  determination  of  the  points 
between  the  parties.  In  the  present  case  there  was  no  determination  of  the  matter  in 
dispute. 

The  plea  was  allowed. 

[361]  Parker  v.  Alcock  and  Others.  Nov.  17th,  1831. — A  foot  race  is  within 
the  Stat,  9  Anne,  c.  14,  intitled,  "An  act  for  the  better  preventing  of  excessive 
and  deceitful  gaming."  A.,  having  engaged  to  run  a  foot  race  for  10001., 
prevails  on  B.  and  C.  to  advance  the  money  required  for  making  good  the  stakes ; 
and  it  is  agreed  by  the  three  that  bets  shall  be  made  by  B.  and  C.  on  A.,  and 
that  the  winnings  and  losses  shall  be  borne  by  all  three.  A.  loses  the  race,  and 
B.  and  C.  pay  on  account  of  themselves  and  A.  the  bets  lost.  A.  executes  to  B. 
and  C.  a  mortgage  for  the  amount  of  his  share  of  the  money  so  paid  by  them, 
and  subsequently  sells  the  estate  to  them,  for  a  consideration  of  which  the  money 
so  due  to  them  forms  part.  Bill  by  the  son  of  A.  praying  a  declaration  that  he 
was  entitled  under  the  stat.  9  Ann.  c.  14,  to  the  estate,  or  at  least  to  the 
mortgage,  and  relief  founded  on  that  declaration.  A  demurrer  for  want  of 
equity  was  overruled. 

Robert  Parker,  in  September,  1824,  engaged  to  run  a  foot  race  against  one  James 
Metcalfe,  for  one  mile,  for  10001.,  being  5001.  a  side.  Robert  Parker,  after  making 
the  engagement,  and  before  the  1 1th  October,  1824,  communicated  it  to  W.  E.  Clapham, 
and  requested  him  to  advance  the  necessary  money  for  enabling  Parker  to  complete 
his  engagement.  On  the  11th  October,  1824,  a  meeting  took  place  at  Ferrybridge, 
between  Parker,  Clapham,  and  Richard  Alcock;  and  Parker  then  requested  Alcock 
and  Clapham  to  lend  him  as  much  money  as  they  could  to  enable  him  to  increase  his 
bets.  Alcock  and  Clapham  informed  Robert  Parker  that  they  could  not  lend  him  any 
money  out  of  their  own  funds,  but  that  they  could  borrow  it  in  London ;  and  it  was 
agreed  by  all  parties  that  Alcock  and  Clapham  should  go  to  London  for  that  purpose ; 
and  it  was  also  agreed  that  bets  should  be  made  by  the  three  on  the  side  of  Parker, 
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and  that  all  three  should  be  jointly  interested  in  the  winnings,  and  should  jointly 
bear  all  losses ;  and  it  was  also  agreed  that  Alcock  and  Clapham  should,  in  their  own 
names,  but  on  behalf  of  themselves  and  Robert  Parker,  provide  the  monies  necessary 
to  meet  their  joint  engagements  on  such  foot  race,  and  that  Parker  should  reimburse 
them  what  they  should  pay  on  his  behalf  or  account  in  respect  of  the  foot  race. 
Alcock  and  Clapham  accordingly,  on  behalf  of  Parker,  paid  1501.  by  way  of  deposit 
in  part  of  the  stake  of  5001. 

Between  the  20th  and  29th  October,  1824,  Alcock  and  Clapham,  on  behalf  of 
themselves  and  Parker,  in  pursuance  of  the  aforesaid  agreement,  made  bets  in  London 
and  Doncaster  on  the  side  of  Robert  Parker,  upon  the  [362]  foot  race,  to  the  amount 
of  44371.,  making,  together  with  the  5001.,  the  amount  stated  by  Parker,  49371. 

The  foot  race  was  run  at  Doncaster  on  the  29th  October,  1824,  and  was  won  by 
James  Metcalfe ;  in  consequence  of  which  Robert  Parker  became  liable  to  pay  the 
said  stake  or  bet  of  5001.,  and  Alcock  and  Clapham  became  liable  to  pay  the  residue 
of  the  49371.,  on  behalf  of  themselves  and  Parker. 

The  whole  of  the  49371.,  except  1001.,  which  was  paid  by  Robert  Parker,  was  paid 
by  Alcock  and  Clapham,  and  the  48371.  was  made  up  in  manner  following  (that  is  to 
say),  10001.,  part  thereof,  was  raised  by  Alcock  and  Clapham  on  their  joint  security  ; 
9641.  5s.  was  paid  by  Alcock  out  of  his  own  funds;  1971.  15s.  by  Clapham  out  of  his 
own  funds ;  and  26751.  was  raised  by  three  several  joint  promissory  notes  of  Alcock, 
Clapham,  and  Parker,  for  7501.,  6751.,  and  12501.,  of  which  the  promissory  note  for 
1 2501.  was  afterwards  paid  by  Alcock  and  Clapham. 

On  and  previously  to  the  29th  October,  1824,  Parker  was  seised  in  fee  of  divers 
estates,  situate  in  the  county  of  York,  subject  to  certain  mortgages ;  and  on  the 
before-mentioned  arrangement  between  Parker,  Alcock,  and  Clapham,  it  was  agreed 
that  Parker  should  execute  to  Alcock  and  Clapham  a  mortgage  of  his  estates,  subject 
to  the  then  existing  mortgages,  for  securing  to  them  20001.,  in  case  they  should  make 
bets  on  his  behalf  and  account  to  that  amount ;  and  accordingly,  on  the  29th  October, 
1824,  Robert  Parker  executed  to  Alcock  and  Clapham  a  conveyance  by  way  of 
mortgage  for  securing  to  them  the  payment  by  Robert  Parker  of  20001.  and  interest. 

In  December,  1824,  Robert  Parker  made  an  engagement  to  run  a  second  foot  race 
with  the  said  James  Metcalfe ;  and  upon  that  occasion  it  was  agreed  between  Robert 
Parker,  and  Alcock,  and  Clapham,  that  bets  should  be  made  by  them  upon  such 
second  foot  race  on  the  side  of  Robert  Parker,  and  that  they  should  share  equally 
in  the  winnings,  and  bear,  in  equal  proportions,  the  losses ;  [363]  and  Alcock  and 
Clapham  accordingly  made  various  bets  upon  the  event  of  the  said  second  foot  race, 
on  the  side  of  the  said  Robert  Parker,  upon  the  joint  account  of  themselves  and 
Robert  Parker. 

The  second  foot  race  was  run  in  December,  1824,  and  was  won  by  Robert  Parker ; 
and  the  amount  of  the  winnings  by  Robert  Parker,  Alcock,  and  Clapham,  upon  such 
second  foot  race,  was  15871. 

At  the  time  the  second  foot  race  was  run,  it  had  not  been  finally  agreed  or  settled 
what  proportion  of  the  losses  sustained  by  the  first  foot  race  should  be  borne  by 
Alcock  and  Clapham  respectively ;  but,  upon  the  occasion  of  the  second  foot  race, 
and  after  the  same  was  ovei',  it  was  agreed  or  arranged  between  Robert  Parker, 
Alcock,  and  Clapham,  that  Robert  Parker  should  receive  or  have  credit  in  account 
for  all  the  winnings  on  the  second  foot  race ;  and  that  Alcock  and  Clapham,  respectively, 
should  thereupon  be  discharged  from  all  liability  to  contribute  or  bear  any  part  of 
the  losses  sustjiined  by  the  event  of  the  first  foot  race;  and,  .accordingly,  Alcock  and 
Clapham  debited  Robert  Parker  with  the  full  amount  of  the  monies  paid  by  them 
upon  or  in  respect  of  the  first  foot  race,  and  gave  him  credit  in  account  for  the  whole 
of  the  said  sum  of  15871.,  the  winnings  by  the  said  second  foot  race. 

In  the  month  of  June,  1825,  Robert  Parker  was  indebted  to  divers  persons  in 
large  sums  of  money,  over  and  above  the  monies  claimed  by  Alcock  and  Clapham  to 
be  due  to  them  on  account  of  the  said  foot  races,  and  was  greatly  embarrassed  in 
his  circumstances.  And,  for  the  purpose  of  enabling  him  to  pay  the  said  wagers,  and 
to  pay  off  his  other  debts,  and  to  relieve  himself  from  his  embarrassments,  he  deter- 
mined to  sell  the  said  estates  and  part  of  his  personal  property ;  and  he  entered  into 
a  treaty  with  Alcock  and  Clapham  for  the  sale  thereof  to  them. 

[364]  Pending  such  treaty,  Alcock  and  Clapham  sent  to  their  agents  a  statement 
in  writing,  shewing  the  amount  of  the  monies  which  they  then  claimed  to  be  duo 
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from  Robert  Parker  in  respect  of  the  foot  races,  and  shewing  also  the  amount  of  a 
valuation  which  they  had  made  of  the  said  estates  and  of  part  of  the  personal  property 
of  Robert  Parker ;  and  by  such  statement  it  appeared  that  the  value  of  such  real 
and  personal  estate  exceeded  the  amount  of  the  mortgages  then  subsisting  thereon, 
together  with  the  amount  of  the  monies  then  claimed  by  Alcock  and  Clapham  in 
respect  of  the  foot  races,  by  the  sum  of  30971.  14s.  7d. 

On  the  6th  of  June,  1825,  an  agreement  in  writing  of  that  date  was  made,  by 
which  it  was  agreed  that  Alcock  should  pay  to  Robert  Parker  30001.  for  his  said 
estates,  and  for  his  horses,  sheep,  and  personal  effects  whatsoever,  except  as  therein 
mentioned ;  also  paying  the  several  mortgages  and  incumbrances  mentioned  in  an 
account  annexed  to  the  said  agreement,  and  all  interest  then  due,  or  which  might 
become  due  on  the  said  mortgages  and  incumbrances,  previous  to  the  conveyance 
of  the  said  estates  to  the  said  Alcock. 

The  name  of  Richard  Alcock  was  used  in  the  last-mentioned  agreement  as  a 
trustee  for  himself  and  Clapham. 

The  amount  of  the  monies  which,  on  the  6th  day  of  June,  1825.  was  claimed  by 
Alcock  and  Clapham  to  be  due  to  them  from  Robert  Parker,  on  balance  of  the 
account  respecting  the  said  foot  races,  formed  part  of  the  consideration  of  the  said 
agreement  for  the  purchase  by  Alcock  and  Clapham  of  the  said  estates. 

On  the  11th  August,  1825,  Robert  Parker,  by  the  direction  of  Richard  Alcock 
and  Clapham,  executed  certain  conveyances,  dated  20th  and  2 1st  June,  1825,  and 
4th  and  5th  July,  1825,  of  his  interest  in  the  said  estates  to  Henry  Alcock. 

[365]  Clapham  died  shortly  afterwards.  All  his  claim  and  interest,  under  the 
said  mortgage  and  agreement,  having  previously  been  satisfied  by  the  said  Richard 
Alcock  and  Henry  Alcock. 

In  1831,  Charles  Harris  Parker,  the  infant  son  of  Robert  Parker,  filed  his  bill, 
stating  the  transactions  aforesaid ;  and  further  stating  that,  at  the  time  of  the 
execution  of  the  mortgage  and  conveyances,  he  was  the  eldest  son  of  Robert  Parker, 
and  the  person  who,  at  the  time  of  executing  the  mortgage  of  the  29th  October,  1824, 
would  have  been  entitled  to  the  said  estates,  in  case  Robert  Parker  had  then  been 
dead.  That,  under  and  by  virtue  of  the  stat.  9  Anne,(a)  the  said  mortgage  and 
conveyance,  upon  the  execution  thereof,  enured  to  and  for  the  use  and  benefit  of,  and 
devolved  upon,  the  plaintiff;  and  that  he  was  entitled  to  the  benefit  of  the  same 
mortgage,  and  to  the  sum  of  20001.  and  interest  thereby  secured,  in  the  same  manner 
as  if  the  mortgage  had  been  made  to  him. 

The  bill  then  stated  applications  to  Richard  and  Henry  Alcock  to  convey  the 
estates  to  the  plaintiff,  subject  to  such  mortgages  as  were  subsisting  thereon  on  the 
29th  of  October,  1824  ;  and  charged  that  Henry  Alcock  was  not  a  purchaser  of  the 
said  estates  on  his  own  account,  but  that  Richard  Alcock  was  interested  in  the 
purchase,  and  that  he  was  then  equally  interested  with  Henry  Alcock.  That  the 
purchase  money  was  paid  by  Richard  Alcock,  or,  if  paid  by  Henry  Alcock,  had  been 
repaid  to  him  by  Richard  Alcock.  The  bill  also  charged  in  detail  circumstances 
shewing  a  knowledge  on  the  part  of  Henry  Alcock  of  the  transactions  respecting  the 
foot  races.  The  bill  further  charged  that  Robert  Parker  claimed  some  interest  in 
the  estates,  but  which  claim  was  wholly  unfounded. 

[366]  The  bill  prayed  a  declaration  that  the  plaintiff  was  entitled  to  the  benefit 
of  the  conveyances  of  the  20th  and  21st  June,  and  4th  and  5th  July,  1825,  and  that 
the  defendants,  Richard  Alcock  and  Henry  Alcock,  might  be  compelled  to  execute 
such  conveyances  and  assurances  as  might  be  necessary  to  give  and  secure  to  the 
plaintiff  the  said  estates,  subject  to  the  mortgages  which  were  subsisting  thereon  on 
the  29th  October,  1824.  Or,  if  the  Court  should  be  of  opinion  that  the  plaintift"  was 
not  entitled  to  the  benefit  of  the  said  conveyances,  then  that  it  might  be  declared 
that  he  was  entitled  to  the  benefit  of  the  mortgage  of  the  29th  October,  1824,  and  to 
the  20U01.  and  interest  thereby  secured ;  and,  in  such  case,  the  bill  prayed  a  fore- 
closure. The  bill  also  prayed  that  the  defendants  might  deliver  up  to  the  plaintiff 
the  mortgage  of  the  29th  October,  1824,  and  all  other  deeds  in  their  possession  or 
power  relating  to  the  premises. 

To  this  bill  the  defendants,  Richard  and  Henry  Alcock,  put  in  a  general  demurrer 
for  want  of  equity. 

(a)  Cap.  14.  "An  act  for  the  better  preventing  of  excessive  and  deceitful  gaming." 
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Mr.  Boteler  and  Mr.  Monro,  for  the  demurrer.  It  cannot  be  denied  that  a  foot 
race  is  a  game  within  the  statute.  Lynall  v.  Longhothom  (2  Wils.  36).  Though  the 
Court  considers  securities  for  money  lent  for  the  purpose  of  gaming  to  be  bad,  yet, 
as  the  word  "  contract "  does  not  occur  in  this  statute,  as  it  does  in  the  statute  against 
usury,  the  Court  permits  the  lender  to  recover  back  money  lent  for  the  purpose  of 
gaming.  Barjeau  v.  Walmsley  (2  Strange,  1249),  In  Alcinbrook  v.  Hill  (2  Wils.  309), 
an  action  for  money  paid  by  the  plaintiff  at  the  request  of  the  defendant  at  a  horse 
race  was  held  to  be  maintainable.  In  Robinson  v.  Bland  (2  Burr.  1077),  which  under- 
went a  great  deal  of  discussion,  the  Court  held  that  money  lost  at  play  could  not  be 
recovered,  but  that  money  lent  for  the  [367]  purpose  of  play  might  be  recovered. 
The  statute  of  Geo.  2  (a)  is  the  first  statute  that  enables  Courts  of  equity  to  give  not 
only  discovery  but  relief  in  suits  for  the  discovery  of  money  won  at  play.  From 
this  it  may  be  inferred  that,  previously  to  that  statute,  Courts  of  equity  would  not 
interfere.  It  may  also  be  inferred  that  the  discovery  and  information  were  to  be 
within  three  months.  Courts  both  of  law  and  equity  have  always  been  unwilling 
to  go  beyond  the  strict  letter  of  a  penal  act.  Two  points  arise :  first,  whether  the 
case  comes  within  the  meaning  of  the  act ;  and  secondly,  whether  the  Court  will  give 
relief  in  a  case  like  the  present  upon  this  bill.  The  agreement  that  the  parties  should 
be  equally  interested  in  the  bets  does  not  appear  to  be  a  case  within  the  statute. 
The  money  was  not  to  come  into  Robert  Parker's  hands,  nor  to  be  advanced  to  him, 
but  was  to  be  paid  by  Alcock  and  Clapham  on  behalf  of  the  three  parties.  The  money 
was  clearly  not  lent  for  the  purpose  of  betting  or  gaming,  but  for  the  payment  of  bets 
which  had  been  already  lost.  The  act  directs  that  all  securities  given  shall  enure 
to  the  use  and  benefit  of  the  person  who  would  be  entitled  to  the  estates,  in  case  the 
person  executing  the  securities  were  then  actually  dead.  In  other  acts  imposing 
forfeiture,  such  as  the  act  against  Popish  recusants,  the  next  of  kin  being  Protestants 
are  declared  to  be  entitled  to  the  rents  and  profits  during  the  life  of  the  party.  The 
plaintiff  states  himself  to  be  the  eldest  son  of  Robert  Parker,  and  the  person  who, 
if  Robert  Parker  had  been  dead  at  the  time  of  the  transaction,  would  have  been  entitled 
to  the  estate.  Suppose,  however,  Robert  Parker  had  made  a  will  devising  the  estate, 
non  constat  that  the  plaintiff  would  have  been  the  [368]  person  entitled,  if  Robert 
Parker  had  been  dead  at  the  time  of  the  execution  of  the  deed.  This  clause  in  the 
statute  seems  hitherto  to  have  been  a  dead  letter,  probably  from  this  difficulty.  Two 
objections  to  the  plaintiffs  case  arise  in  equity ;  first,  he  does  not  need  the  relief 
which  he  seeks ;  for  the  statute  gives  him  more  than  he  desires  by  his  bill.  The  bill 
prays  that  the  plaintiff  may  be  declared  entitled  to  the  benefit  of  the  conveyances, 
and  that  the  defendants  may  be  compelled  to  execute  proper  conveyances  thereof  to 
him  ;  but,  if  the  statute  operates,  the  defendants  have  nothing  to  convey.  Secondly, 
the  plaintiff  comes  for  relief  in  equity  under  a  penal  statute,  which  must  be  construed 
strictly.  Supposing  him  to  be  entitled  to  come  into  equity,  there  is  no  case  in  which 
a  party  seeking  the  assistance  of  this  Court  to  set  aside  securities  can  do  so  without 
offering  to  repay  the  money  which  has  been  actually  advanced.  On  a  bill  for  the 
delivery  up  of  an  usurious  instrument,  if  the  plaintiff  do  not  offer  by  his  bill  to  pay 
the  sum  actually  advanced,  the  defendant  mav  demur.  Mason  v.  Gardner  (1  Nov. 
1793,  MS.  1  Fonbl.  Eq.  2-5). 

Mr.  Simpkinson  and  Mr.  Wigram,  for  the  bill.  The  money  is  stated  to  have  been 
paid  on  the  29th  October,  the  day  on  which  the  race  took  place,  and,  therefore,  comes 
within  the  meaning  of  the  statute,  as  money  lent  for  the  purpose  of  gaming.  If  the 
construction  contended  for  on  the  other  side  were  correct,  the  statute  would  be  a  dead 
letter.  Money,  though  paid  after  the  bet  is  lost,  is  in  fact  money  lent  or  advanced 
for  gaming ;  the  deposit,  at  least,  came  within  the  meaning  of  the  act.  Though  the 
Courts  have  suffered  money  to  be  recovered  when  lent  without  security,  they  have 
invariably  acted  otherwise  where  any  security  has  been  given.  Gray  v.  Mooie  (2  Wils. 
67),  [369]  Jeffries  v.  Walter  (1  Wils.  220),  Hussey  v.  Jacob  (1  Salk.  344),  Baker  v. 
Williams  {\  Ambl.  269,  in  note  to  Mr,  Blunt's  edit),  Fleetwood  v.  Jansen  (2  Atk.  467), 

With  respect  to  the  form  of  the  bill — The  bill  praying  a  declaration  of  the  rights 
of  the  plaintift",  ha  is  entitled  to  consequential  relief  under  the  prayer  for  general  relief. 

(a)  Chap,  34,  intitled  "An  act  to  explain,  amend,  and  make  more  effectual  the 
laws  in  being  to  prevent  excessive  and  deceitful  gaming,  and  to  restrain  and  prevent 
the  excessive  increase  of  horse  races." 
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An  offer  to  repay  the  money  actually  advanced  can  only  be  necessary  where  the  party 
filing  the  bill  has  himself  received  the  money.  But  if  it  were  equitable  that  the 
plaintiff  should  do  so  in  the  present  case,  the  Court  has  suflScient  authority  to  direct 
him  so  to  do  on  the  present  bill.  Pulteney  v.  Warren  (6  Ves.  73),  Columbian  Government 
V.  Rothschild  (1  Sim.  94),  and  liichards  v.  Noble  (3  Meriv.  673). 

Nov.  17th.— Lord  Lyndhurst,  L.  C.  B.  It  strikes  me  that  the  principle  is  that, 
where  a  party  files  his  bill,  he  submits  himself  to  the  jurisdiction  of  the  Court  and  to 
all  those  terms  which  the  Court  may  consider  it  equitable  to  impose  upon  him ;  and 
that  it  is  not  absolutely  necessary  for  him  to  make  an  offer  to  do  so.  The  first  question, 
whether  a  foot  race  is  a  gaming  within  the  statute,  is  admitted.  The  next  question 
is  whether  any  advance  was  made  by  Alcock  and  Clapham ;  and,  if  so,  whether  they 
were  creditors  of  Parker  for  any  part  of  such  advance ;  and  whether  the  advance  was 
made  for  the  purpose  of  betting  or  gaming.  It  appears  that  the  money  was  advanced 
at  the  time,  and  on  the  occasion  of  the  loss,  and  at  the  instance  of  Parker.  The  rule 
that  a  penal  statute  must  be  construed  strictly  is  that  the  Court  is  not  to  extend  it  to 
a  case  not  within  the  meaning  of  it ;  but  the  Court  is  not  to  contract  the  meaning  so 
as  to  exclude  a  case  which  is  fairly  within  it. 

Nov.  21st.— Lord  Lyndhurst,  L.  C.  B.     The  only  question  in  this  [370]  case  is 
whether  the  money  was  advanced  for  betting  or  gaming  within  the  meaning  of  the 
statute ;  and  I  think,  applying  to  it  the  rule  that  the  act,  being  a  penal  act,  is  to  be 
construed  strictly,  still  that  the  case  comes  within  the  words  and  strict  meaning  of 
the  statute.     It  was  money  advanced  in  pursuance  of  previous  engagements,  for  the 
purpose  of  paying  the  bets  that  were  lost  immediately  after  the  event  was  ascertained. 
I  think  it  is  impossible  to  give  any  construction  to  this  statute  which  will  not  embrace 
a  case  of  this  description.     If  that  be  so,  then  the  next  question  is  how  it  afl"ects  these 
securities.     It  is  not  material  that  the  security  should  be  given  at  the  time,  though, 
as  far  as  relates  to  the  mortgage,  I  believe  it  was  given  at  the  time ;  however,  it  does 
not  signify  whether  the  security  was  given  at  the  time  or  after  a  short  interval.     The 
mortgage  was  given  for  the  purpose  of  securing  the  sum  of  20001. — which  was  less 
than  the  sum  stated  on  the  face  of  this  bill,  and,  therefore,  to  be  taken  as  true  for  the 
purpose  of  the  question — the  sum  that  was  due  by  Parker.     It  is  stated  that  about 
5001.  was  to  be  the  sum  that  was  to  be  taken  by  each  of  the  parties,  Clapham  and 
Alcock — the  sum  does  not  appear  to  have  been  distinctly  ascertained.     After  some 
interval,  another  race  took  place;  that  race  was  for  the  sum  of  one  thousand  five 
hundred  and  odd  pounds,  in  which  all  the  parties  were  again  interested ;  that  race 
was  won  by  Parker;   and  upon  that  race  being  won  it  was  agreed  that  that  sum 
should  be  taken  exclusively  by  Parker,  and  that  in  that  case  all  liability  for  the 
previous  loss  should  be  divested  from  Alcock  and  Clapham ;  and  upon  that  arrange- 
ment more  than  the  20001.  is  stated  to  have  been  due  in  respect  of  the  first  transaction 
from  Parker  to  Alcock  and  Clapham.      After  this  arrangement  was  made,  further 
security  was  required ;   and   this  transaction  took  place  between  the  parties — the 
estate  was  valued,  and  in  valuing  that  estate  it  was  considered  what  it  would  produce 
ultra  all  the  mortgages,  and  ultra  that  particular  balance  [371]  still  due  in  respect  of 
the  original  transaction  from  Parker  to  Alcock  and  Clapham.     The  sum  so  estimated 
amounted  to  a  little  more  than  30001.,  and  it  was  agreed  that  30001.  should  be  paid 
by  Alcock  and  Clapham,  or  by  Alcock ;  and  that  the  estate,  subject  to  the  previous 
mortgages,  should  be  conveyed  to  Alcock.     The  30001.  was  paid,  and  by  some  arrange- 
ment between  Henry  Alcock  and  Richard  Alcock,  the  party  to  these  arrangements, 
it  was  agreed  that  the  estate  should  be  conveyed  to  Henrj'  Alcock.     It  appears  to 
me,  therefore,  clear  that  as  far  as  relates  to  this  transaction,  that  conveyance  was  in 
respect  of  the  30001.,  and  in  respect  of  a  part  of  the  original  debt;  which  part  of  the 
original  debt  was,  as  I  have  already  stated,  money  advanced  for  gaming.     It  comes, 
therefore,  within  the  very  words  of  the  act  of  Parliament  that,  where  a  part  of  the 
consideration  is  money  advanced  for  gaming  or  for  betting,  the  security  shall  be 
altogether  void.     I  think,  therefore,  the  case  applies  not  only  to  the  mortgage,  but 
also  to  the  other  conveyance. 

The  next  question  that  has  been  made  is — "  What  is  the  effect^  of  avoiding  this 
conveyance  ? "  By  the  act  of  Parliament  the  estate  is  to  go  to  the  party  who  would 
take  if  the  original  proprietor  were  naturally  dead ;  and  I  think  the  statement,  upon 
the  face  of  this  bill,  that  the  party  was  seised  in  fee  simple  and  that  the  claimant  in 
this  case  is  his  heir-at-law,  is  suflBcient  on  demurrer  to  entitle  him  to  the  benefit  of 
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this  forfeiture  under  the  act  of  Parliament.  But  it  is  stated  that,  as  some  money 
was  actually  advanced,  a  part  of  the  consideration  having  been  bon&  fide  advanced 
either  by  Alcock,  the  party  to  the  original  transaction,  or  by  Henry  Alcock,  there 
ought  in  this  case  to  have  been  an  offer  on  the  face  of  the  bill  to  repay  that  money. 
I  am  of  opinion  that  it  was  not  necessary,  but  that  when  the  cause  comes  to  a  hearing, 
under  the  prayer  of  this  bill,  the  Court  may  decree  in  that  respect  what  it  shall  think 
proper ;  and  that  it  was  not  necessary  to  make  an  [372]  oflfer  of  this  description  in  the 
prayer  of  the  bill,  because  the  party  by  filing  the  bill  thereby  submits  himself  to  such 
decree  as  the  Court  shall  think  it  proper  to  pronounce. 

But  it  is  said  that  this  bill  is  altogether  useless ;  it  prays  an  object  of  no  importance ; 
and  therefore  the  demurrer  ought  to  be  allowed.  Looking  through  the  whole  of  this 
bill,  the  effect  of  it  is  this  :  that,  from  such  a  time,  the  party  filing  the  bill  was  entitled 
to  the  estate,  and  of  course  entitled  to  the  rents  and  profits  of  the  estate.  That  is 
the  substance  of  the  bill.  Although  there  is  no  prayer  with  respect  to  the  rents  and 
profits,  I  conceive  that  he  would  be  entitled  to  an  account  of  the  rents  and  profits 
under  the  general  prayer  for  relief,  because  the  statement  and  the  allegations  in  the 
bill  are  sufficient  to  sustain  such  a  prayer.  I  think,  therefore,  the  general  prayer  for 
relief  is  sufficient  in  this  case.  Then,  what  is  the  prayer  of  the  bill  taking  it  in  this 
view,  and  what  is  the  object  of  the  bill  1  A  declaration  of  the  right  of  the  plaintiff, 
with  an  account  from  the  time  when  the  title  of  the  plaintiff  accrued.  I  think,  there- 
fore, in  the  present  shape  of  the  cause,  this  bill,  the  demurrer  admitting  all  the  facts 
on  the  face  of  the  bill,  in  the  manner  precisely  as  stated  in  the  bill,  is  sufficient ;  and, 
therefore,  that  the  demurrer  ought  to  be  overruled. 

Demurrer  overruled. 

[373]  Lord  Foley  and  Dick  v.  Carlton  and  Nine  Others.  Nov.  2l8t,  1831. — 
Bill  by  the  drawer  and  acceptor  of  four  bills  of  exchange  against  a  person  to 
whom  they  had  been  indorsed  and  delivered  for  the  purpose  of  being  discounted ; 
and  against  several  persons  by  whom  the  same  had  subsequently  been  discounted, 
and  through  whose  hands  they  had  passed ;  and  also  against  several  persons,  the 
holders  of  the  several  bills,  for  the  delivery  up  of  the  several  bills  of  exchange, 
and  an  injunction  to  restrain  proceedings  by  the  several  holders.  A  demurrer 
by  the  holder  of  one  of  the  bills  for  multifariousness,  and  also  for  want  of  equity, 
was  overruled. 

[See  p.  385,  post.] 

Bill  by  the  acceptor  and  drawer  of  four  several  accommodation  bills  for  2501.  each, 
against  one  John  Alves,  to  whom  they  had  been  delivered  for  the  purpose  of  being 
discounted,  but  who  had  only  paid  the  plaintiffs  3001.  in  respect  thereof;  against 
other  persons  to  whom  the  bills  hadbeen  endorsed  by  Alves;  and  against  subsequent 
indorsees  who  were  holders  of  the  bills. 

The  bill,  among  numerous  allegations  of  fraud,  charged  that  the  several  defendants 
were  not  bona,  fide  holders  of  the  bills  of  exchange  for  valuable  consideration  ;  and 
charged  them  with  knowledge  or  notice  of  the  circumstances  under  which  the  bills 
had  been  obtained  from  the  plaintiffs  without  an  adequate  consideration.  The  bill 
also  charged  that  the  bills  of  exchange  had,  through  the  fraudulent  devices  of  Alves, 
been  indorsed  to  or  placed  in  the  hands  of  the  other  defendants,  in  order  that  they 
might  respectively,  as  bona  fide  holders  of  the  bills,  proceed  against  the  plaintiffs  for 
the  amount  thereoif. 

The  bill  charged  in  detail  and  circumstantially  numerous  facts  as  tending  to  bring 
home  to  the  several  defendants  a  participation  in,  or  at  least  knowledge  of,  the  fraud 
of  the  defendant  Alves.  The  bill  prayed  the  delivery  up  of  the  several  bills  of 
exchange  to  be  cancelled,  and  an  injunction  to  restrain  proceedings  on  them ;  the 
plaintiffs  offering  to  repay  the  3001.  to  such  of  the  defendants  as  should  appear  to  be 
entitled  thereto. 

Joseph  Johnson,  one  of  the  defendants,  demurred  to  the  bill,  on  the  ground  of 
multifariousness,  and  also  foi-  want  of  equity. 

Mr.  Barber  and  Mr.  Bagshawe,  iu  support  of  the  demurrer.  The  bill  is 
objectionable,  in  making  the  acceptor  [374]  and  the  drawer  co-plaintiffs.  It  is  also 
multifarious.  Four  different  rights  of  action  are  stated,  the  defence  of  every  defen- 
dant to  each  of  which  may  be  different.     Lord  Kedesdale  lays  down  the  rule  that 
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the  Court  will  not  permit  a  plaintiff  to  demand  by  one  bill  several  matters  of  different 
natures  against  several  defendants,  for  this  would  tend  to  load  each  defendant  with 
an  unnecessary  burden  of  costs,  by  swelling  the  pleadings  with  the  statement  of  the 
several  claims  of  the  other  defendants,  with  which  he  has  no  connexion  (Lord  Redesd. 
on  Pleading,  p.  181,  4th  edit.).  One  defendant  may  have  a  good  case,  whilst  the 
other  defendants  may  not  be  able  to  make  out  their  case.  Each  defendant  will  also 
be  obliged  to  take  office  copies  not  only  of  the  answers  of  the  other  defendants,  but 
also  of  the  whole  of  the  depositions.  Supposing,  also,  the  injunction  granted  for  want 
of  answer  to  be  dissolved  as  to  some  of  the  defendants,  and  not  as  to  the  other 
defendants — is  one  defendant  to  be  prejudiced  by  the  acts  or  neglect  of  the  other? 
The  right  of  the  plaintiffs  against  each  of  the  defendants  is  perfectly  distinct,  and  the 
one  is  not  affected  by  the  other.  Where  a  copyright  is  infringed  a  separate  bill  must 
be  filed  against  each  person.  Dilly  v.  Doig  (2  Ves.  jun.  468).  Joint  and  separate 
demands  cannot  be  comprised  in  one  bill.  Harrison  v.  Hogg  (2  Ves.  jun.  323).  In 
Sc/iackell  v.  Macauley  (2  Sim.  <fe  Stu.  79)  a  demurrer  was  allowed  to  a  bill  for  a  dis- 
covery and  commission,  in  aid  of  a  defence  to  two  separate  actions  for  two  separate  libels. 
So  a  bill  for  an  account  of  a  testator's  estate,  and  to  set  aside  sales  made  by  the 
executor  and  trustee  to  himself  and  to  another  person,  was  held  to  be  multifarious. 
Salvidge  v.  Hyde  (Jac.  151).  One  bill  cannot  be  filed  against  the  purchasers  of  several 
lots  of  the  same  estate.  Brooks  v.  Lwd  Whitworth  (1  Mad.  86).  In  Wynne  v.  Callendar 
(1  Russ.  293)  it  was  admitted  that  a  bill  of  this  [375]  description  was  multifarious, 
but  that  the  objection,  being  made  at  the  hearing,  was  too  late — though,  in  that  case, 
one  of  the  defendants  had  actually  demurred,  and  his  demurrer  was  allowed.  Another 
ground  of  demurrer  is  that  the  bill  alleges  that  Alves  has  become  a  bankrupt,  and 
yet  he  is  made  a  party,  and  his  assignees  are  not  made  parties. 

Mr.  Simpkinson  and  Mr.  E.  Montague,  for  the  bill.  If  it  appeared  in  the  bill  that 
the  acceptor  and  drawer  had  different  interests,  the  joining  of  them  as  plaintiffs  might 
be  a  ground  of  demurrer ;  but  the  statement  in  the  bill,  and  which,  for  the  purpose  of 
the  demurrer,  must  be  admitted  to  be  true,  shews  they  have  the  same  interest.  It  is 
immaterial  whether  any  consideration  moved  from  the  drawer  to  the  acceptor,  but 
only  whether  any  consideration  moved  from  the  holders.  The  whole  transaction  is 
one  of  the  same  nature  ;  and  if  the  four  bills  were  now  in  the  hands  of  Alves,  it  never 
could  be  contended  that  it  would  be  necessary  to  file  four  distinct  bills  against  him. 
In  IVymie  v.  Callendar  three  distinct  bills  were  given  to  different  persons.  If  it  would 
not  be  necessary  to  file  four  separate  bills  against  Alves,  how  is  the  case  varied  as  to 
the  other  defendants  1  For  the  bill  states  the  four  bills  as  one  transaction,  and  the 
indorsement  to  the  other  defendants  as  a  mere  juggle ;  and  this  is  admitted  by  the 
demurrer.  The  bill  states,  in  effect,  that  Alves  is  the  holder  of  the  bills,  and  that 
the  3001.  was  advanced  on  the  whole  four  bills;  so  that  the  plaintiff  was  obliged  to 
state  the  case  as  to  each,  and  to  offer  to  return  the  3001.  With  respect  to  Alves's  bank- 
ruptcy, the  bill  avers  that  the  four  bills  are  now  in  his  hands ;  and  if  the  fact  be  so, 
how  can  they  be  delivered  up  without  making  him  a  party?  As  to  the  other 
defendants,  there  is  a  positive  charge  that  they  claim  some  interest  either  in  the  bills 
or  in  the  money.  The  transaction  was  so  blended  that  it  was  impossible  to  file  the 
bill  in  any  other  way.  The  allegation  is  that  all  the  defen-[376]-dants  are  parties  to 
the  fraud,  and  all  are  interested  in  the  four  bills  or  the  proceeds. 

The  demurrer  was  overruled. (a) 

Attorney-General  v.  Malim.  Nov.  23rd,  1831;  Jan.  12th,  1832.— Where  an 
answer  is  put  in  by  a  defendant  who  cannot  read  or  write,  his  solicitor  swears 
to  having  read  the  contents  of  the  answer  to  the  defendant,  and  that  he  appeared 
perfectly  to  understand  the  same,  and  this  is  stated  in  the  jurat :  where,  there- 
fore, the  jurat  stated  the  answer  to  have  been  read  over  to  the  defendant  by  one 
of  the  commissioners,  and  that  the  defendant  appeared  to  understand  it ;  the 
answer  was  on  motion  taken  off  the  file  for  irregularity,  with  costs. 

[See  p.  567,  post.     Followed,  Pilkington  v.  Himsworth,  1835,  1  Y.  &  C.  Ex.  612.] 

Mr.  Treslove  and  Mr.  G.  Richards  moved  that  the  answer  might  be  taken  off  the 
file  for  irregularity,  with  costs.     The  answer  was  the  joint  and  several  answer  of  five 

(a)  Lord  Lyndhurst  did  not  deliver  any  judgment  on  overruling  the  demurrer. 
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defendants.  One  of  the  five  defendants  was  an  illiterate  person,  unable  to  read  or 
write.  In  the  jurat  of  the  answer  it  was  stated  that  the  answer  had  been  read  over 
to  the  illiterate  defendant  by  one  of  the  commissioners,  and  that  the  defendant 
declared  that  he  perfectly  understood  it. 

In  support  of  the  motion,  it  was  contended  that  in  all  cases  of  an  answer  by  an 
illiterate  person,  the  solicitor  of  the  party  was  sworn  that  he  had  read  over  the 
answer  to  the  defendant,  and  that  the  defendant  understood  it. 

Mr.  Boteler,  contn^,  contended  that  where  the  answer  was  taken  by  commission, 
it  was  sufficient  if  the  answer  were  read  over  by  one  of  the  commissioners. 

On  inquiry  into  the  practice,  the  jurat  appeared  to  be  incorrect,  and 

The  motion  was  granted. (a) 

[377]  Newton  v.  Berresford.  1831. — Cases  and  statements  for  the  opinion  of 
counsel,  admitted  by  the  answer  of  the  defendant  to  be  in  his  custody,  possession, 
or  power,  ordered  to  be  produced  for  the  usual  purposes.  But  it  would  seem  that, 
for  the  future,  cases  laid  before  counsel  in  the  progress  of  the  cause,  or  prepared 
in  contemplation  of,  or  with  reference  to  the  cause,  will  not  be  ordered  to  be 
produced  for  the  purposes  of  the  cause. — Tithe  collectors'  books  admitted  by  the 
answer  of  the  rector  to  be  in  his  possession  or  power,  and  to  relate  to  the 
matters  in  the  bill  mentioned,  but  which,  as  he  stated,  would  not  in  any  manner 
assist  or  make  out  the  plaintiff's  case,  ordered  on  motion  to  bo  produced  for  the 
usual  purposes. 

Mr.  Swanston  and  Mr.  0.  Anderdon  moved  for  the  production  of  books,  papers, 
and  writings,  admitted  by  the  answer  of  the  defendant,  and  the  schedule  thereto,  to 
be  in  his  possession.  The  documents  of  which  the  production  was  sought  were 
tithe  collectors'  books,  and  statements  for  the  opinion  of  counsel.  The  tithe  collectors' 
books  were  admitted  by  the  answer  to  relate  to  the  matters  in  question ;  but  the 
defendant  denied  that  they  would  in  any  manner  assist  or  make  out  the  plaintiff's 
case. 

In  support  of  the  application  Evans  v.  Richard  (1  Swanst.  7),  Bennet  v.  Trepas,{b) 
Firkins  v.  Lmve  (M'Clel.  73),  Vent  v.  Pacey  (4  Russ.  193),  and  Preston  v.  Carr 
(1  Younge  &  Jerv.  175),  were  cited. 

Mr.  Beames,  contrk.  The  question  as  to  the  books  is  whether  they  are  public  or 
private  documents.  They  are  clearly  private  documents  forming  the  evidence  of  the 
plaintiff,  and  which  he  is  not  bound  to  produce.  According  to  the  general  doctrine, 
as  laid  down  in  Evans  v.  Richard,  the  moment  the  answer  admits  possession,  the 
plaintiff  is  entitled  to  the  production.  But  Lord  Eldon  has  decided,  directly  at 
variance  with  Evans  v.  Richard,  that  a  mere  admission  of  the  custody,  without  more, 
will  not  do.  Possession  of  itself  is  not  sufficient.  In  Bennet  v.  Trepas  the  books  had 
been  already  produced  at  the  hearing  of  the  cause,  and  were,  therefore,  directed  to  be 
produced  on  the  trial  of  the  issue.  In  Firkins  v.  Lowe  the  vicar's  title  was  admitted 
sub  modo ;  here  there  is  no  admission  of  the  right.  In  Sampson  v.  Swettenham 
(5  Madd.  16)  it  was  held  that  [378]  the  plaintiff  was  not  entitled  to  the  production 
of  a  deed  not  connected  with  his  title,  but  giving  title  to  the  defendant.  In  the 
present  case,  the  collectors'  books,  according  to  the  answer,  which  is  all  that  the 
plaintiff  can  refer  to,  are  evidence  of  the  defendant's  title,  and  not  of  the  title  of  the 
plaintiff.     To  entitle  the  plaintiff  to  the  production  of  the  books,  there  must  be  some 

(a)  The  following  is  the  form  of  the  jurat  to  an  answer  sworn  in  London  by  a 
defendant  unable  to  read  or  write  : — 

"The  defendant,  A.  B.,  not  being  able  to  read  or  write,  C.  D.,  solicitor  for  the 
said  defendant  in  this  cause,  was  sworn  that  he  had  truly  and  faithfully  read  the 
contents  of  this  answer  to  the  said  A.  B.,  and  that  he  appeared  perfectly  to  under- 
stand the  same  ;  and  the  said  A.  B.  was  thereon  sworn  to  the  truth  of  the  said 
answer,  he  having  made  his  mark  at  my  Chambers  in  Serjeants'  Inn,  Chancery  Lane, 
this  12th  day  of  June,  1823." 

This  form  was  settled  by  the  late  Mr.  Baron  Hullock  at  the  time  it  bears  date,  and 
has  been  acted  on  ever  since. 

(ft)  Bunb.  106,  143;  2  Bro.  P.  C.  437  j  Gilb.  191 ;  1  Eagle  &  Younge.  782. 
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admission  in  the  answer  that  they  will  make  out  the  plaintiffs  ease.  Bligh  v.  Benson 
(7  Price,  205;  3  Eagle  &  Younge,  956),  FansiUart  v.  Barber  (9  Price,  641). 

Swanston,  in  reply.  The  case  in  which  Lord  Eldon  refused  to  interfere  must  have 
been  a  case  in  which  the  documents  sought  to  be  produced  were  the  subject  matter  of 
the  suit. 

Beckford  v.  Wildman  (16  Ves.  438)  was  cited  in  reply. 

Dec.  16th. — Lord  Lyndhurst,  L.  C.  B.  I  have  read  the  bill  and  answer  in  this 
case.  The  question  is,  whether  the  Court  will  now  order  the  production  of  two 
descriptions  of  documents  admitted  by  the  defendant  to  be  in  his  possession,  viz. 
books  of  collectors  of  tithes  and  statements  for  the  opinion  of  counsel.  With 
respect  to  the  latter,  the  question  seems  to  be  now  settled,  it  having  been  repeatedly 
decided,  under  similar  circumstances,  that  a  defendant  is  bound  to  produce  such  docu- 
ments. So  in  this  case  I  think  he  is  bound  to  produce  them.(^)  The  collectors' 
books  [379]  are  stated  by  the  bill  to  be  material  to  the  plaintiff's  case.     The  defen- 

{d)  In  the  very  recent  case  of  Bolton  v.  2'he  Corpoi-ation  of  Liverpool,  with  a  note  of 
which  the  reporter  has  been  favoured  by  Mr.  Mylne,  the  plaintiffs  sought  the  pro- 
duction (among  other  documents  admitted  by  the  answer  and  the  schedule  thereto, 
to  be  in  the  possession  of  the  corporation)  of  cases  and  statements  submitted  by  the 
corporation  to  counsel,  in  contemplation  of  the  proceedings  in  the  suit,  and  in  an 
action  at  law  commenced  by  the  corporation  against  the  plaintiffs  for  the  recovery 
of  certain  tolls. 

The  case  was  heard  before  the  Lord  Chancellor  (Lord  Brougham)  on  an  appeal 
from  the  Vice-Chancellor,  and  in  pronouncing  judgment,  on  the  13th  Feb.,  1833,  his 
Lordship,  with  respect  to  that  part  of  the  application  which  related  to  the  cases 
and  statements  for  the  opinion  of  counsel,  observed,  "  Next,  with  respect  to  the  cases 
sought  to  be  inspected.  These  are  the  cases  laid  before  counsel  in  contemplation 
of  the  action,  and  pending  the  proceedings.  Their  dates  come  down  to  the  29th 
October,  1831,  the  bill  having  been  filed  in  Nov.  1830,  and  the  answer  sworn  in 
Nov.  1831.  Most  of  the  cases  were  laid  before  counsel  after  the  demurrer  was 
argued,  nay,  after  it  came  before  me  upon  appeal ;  some  of  them  upon  the  very  eve 
of  the  present  application  to  the  Vice-Chancellor.  They  are  sworn  in  the  answer 
'to  have  been  prepared  in  contemplation  of,  and  with  reference  to  the  action  and 
suit.'  It  is  suggested  that  one  of  them  is  the  very  brief  for  counsel  at  the  trial  of 
the  action,  to  prepare  himself  against  which  the  plaintiff  in  equity  claims  the  inspec- 
tion. And  whether  this  be  so  in  point  of  fact  or  not  is  immaterial,  as  it  may  well 
occur  in  any  cause,  if  the  cases  laid  before  counsel  in  reference  to  that  cause  can 
be  obtained  by  coming  to  this  Court. 

"It  seems  plain  that  the  course  of  justice  must  stop  if  such  a  right  exists. 
No  man  will  dare  to  consult  a  professional  adviser  with  a  view  to  his  defence  or 
the  enforcement  of  his  rights.  The  very  case  which  he  lays  before  his  counsel  to 
advise  upon  the  evidence  may,  and  often  does,  contain  the  whole  of  his  evidence,  and 
may  be,  and  frequently  is,  the  brief  with  which  that  counsel,  or  some  other,  conducts 
his  cause.  The  principle  contended  for,  that  inspection  of  cases,  though  not  of  the 
opinions,  may  always  be  obtained,  as  of  right,  would  produce  this  effect,  and  neither 
more  nor  less,  that  a  party  would  go  into  Court  to  try  the  cause,  and  there  would  be 
the  original  of  his  brief  in  his  own  counsel's  bag,  and  a  copy  of  it  in  the  bag  of  his 
adversary's  counsel.  Nay,  as  often  as  a  party  found  himself  unprepared,  or  suspected 
that  something  new  had  come  to  his  adversary's  knowledge,  he  might  (at  least  if  he 
were  plaintiff)  postpone  the  trial,  and  obtain  a  discovery  of  this,  which,  in  all  likeli- 
hood, had  been  laid  before  counsel  for  advice.  If  it  be  said  that  this  Court  compels 
the  disclosure  of  whatever  a  party  has  at  any  time  said  respecting  his  case,  nay,  even 
wrings  his  conscience  to  disclose  his  belief,  the  answer  is  that  admissions  not  made, 
or  thoughts  not  communicated  to  professional  advisers,  are  not  essential  to  men's 
rights  in  Courts  of  justice.  Proceedings  for  this  purpose  can  be  conducted  in  full 
perfection  without  the  party  informing  any  one,  except  his  legal  adviser,  of  his  case. 
But  without  such  communication  no  person  can  safely  come  into  a  Court  either  to 
obtain  redress  or  to  defend  himself. 

"  Yet  violent  as  such  compulsory  disclosures  may  be  deemed,  and  wholly  incon- 
sistent with  the  possibility  of  safely  transacting  judicial  affairs,  if  the  authorities  are 
in  its  favour,  we  must  submit.     Ratdiffe  v.  Fnrzman  is  the  case  commonly  relied  on  in 
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dant  states  that  they  are  material  to  the  case,  [380]  and  he  enumerates  them  in  a 
schedule.  I  think  he  is  bound  to  produce  these  also.  The  first  ground  stated  for 
[381]  not  producing  them  is,  that  they  are  not  public,  but  private  documents. 
Admitting,  for  the  sake  of  argument,  that  they  are  private  documents,  still  that 
appears  to  me  not  to  form  any  ground.  Letters,  which  are  evidently  not  public 
documents,  are  constantly  ordered  to  be  produced.  Other  documents,  which  are  also 
clearly  private  documents,  are  daily  ordered  to  be  produced.     Another  point  raised  is 

these  questions.  It  is  a  deci-sion  of  Lord  King,  affirmed  in  the  House  of  Lords.  If  it 
had  decided  the  question  there  would  have  been  no  alternative  but  submission.  The 
report  in  Brown's  Parliamentary  Cases  is  imperfect,  and  in  one  respect  incorrect ;  for 
it  conveys  an  inaccurate  notion  of  the  nature  of  the  demurrer.  But  even  by  the 
report,  and  certainly  by  the  printed  cases  which  I  have  examined  together  with  my 
noble  and  learned  predecessor,  it  appears  plain  that  the  record  did  not  shew  any  suit 
to  have  been  instituted,  or  even  threatened,  at  the  time  the  case  was  stated  for  the 
opinion  of  counsel ;  and  the  decision  being  upon  the  demurrer,  the  Court  had  no 
right  to  know  any  thing  which  the  record  did  not  disclose.  AH  the  Court  knew 
was,  that  a  case  had  been  laid  before  counsel  at  some  time,  in  order  to  satisfy  the 
party  consulting  whether  his  right  had  been  affected  by  a  certain  lapse  of  time.  And 
the  ground  on  which  the  production  was  resisted  appears  to  have  been  the  mischief 
of  disclosing  statements  confidentially  made  for  the  private  ease  and  satisfaction  of 
parties. 

"  So  far  this  decision  rules  that  a  case  laid  before  counsel  is  not  protected,  and 
must  be  disclosed.  But  the  decision  does  not  rule  that  the  disclosure  must  be  made 
of  a  case  laid  before  counsel  in  reference  to,  or  in  contemplation  of,  or  pending  the 
suit  or  action  for  the  purposes  of  which  the  production  is  sought. 

"  The  case  of  Preston  v.  Cair  would  seem  to  have  carried  the  doctrine  of  Ratcliffe 
V.  Furzman  this  one  but  most  material  step  further,  but,  apparently,  without  intending 
to  do  so ;  for  one  of  the  learned  Judges  says,  that  he  agrees  with  those  who  have 
expressed  an  opinion  that  it  should  not  be  carried  further. 

*'  There  is,  however,  a  decision  of  this  Court  since  Preston  v.  Carr,  by  which  I  am 
disposed  to  be  guided  upon  all  the  principles  it  proceeds  on,  as  well  as. upon  the 
authority  of  the  noble  and  learned  Judge  who  framed  it,  I  mean  the  case  of  Hughes  v. 
Biddulph.  I  can  see  no  difference  between  the  letters  there  excepted  from  the  order 
to  produce  documents,  and  the  cases  laid  before  counsel.  They  were  letters  which 
passed  between  the  client  and  the  solicitor ;  and  between  two  solicitors  employed  by 
the  client  in  the  progress  of  the  cause,  or  with  reference  to  it  before  it  was  instituted. 
This  was  the  line  which  Lord  Lyndhurst  drew ;  and  I  can  see  no  difference  between 
the  statements  of  a  case  in  such  correspondence,  and  the  statements  which  are  laid 
before  counsel  in  the  form  of  a  case  for  their  opinion.  Something  may  happen  to 
be  kept  out  of  the  case  so  laid  before  counsel  which  was  in  the  correspondence,  and 
that  may  be  a  ground  in  one  instance  for  not  refusing  the  production  of  a  case,  while 
the  party  may  have  a  reason  for  refusing  the  letters.  But  that  is  accidental,  and 
cannot  affect  the  principle ;  for  it  is  clear  that  the  case  may,  and  in  such  instances 
probably  will,  contain  as  much  matter  as  the  letters  which  the  client  cannot  safely 
disclose ;  and  it  may  very  well  happen  that  the  case  prepared  by  the  solicitor  should 
contain  more  than  the  letters. 

"  Vent  V.  Pacey,  which  followed  two  years  after,  though  reported  next,  is  said  to 
throw  a  doubt  upon  Hughes  v.  Biddulph,  at  least  as  far  as  regards  its  application  to 
this  question.  In  the  first  place,  however,  the  Vice-Chancellor  having  acted  upon 
Hughes  v.  Biddidph  as  regards  the  letters,  his  order  was  appealed  from  and  affirmed. 
But  next  it  is  said  that  a  case  laid  before  counsel  appears  incidentally  to  have  been 
produced.  The  observations  which  I  have  made  will  explain  that,  for  the  party  may 
not  have  resisted  it  on  the  accidental  ground  mentioned,  of  the  letters  happening  to 
contain  what  he  was  reluctant  to  disclose,  though  the  case  did  not.  But,  be  that 
as  it  may,  there  was  no  contest  as  to  the  production  of  the  case,  and  it  was  not 
decided. 

"  I  am  therefore,  upon  the  whole,  of  opinion  that  cases  laid  before  counsel  in  the 
progress  of  a  cause,  and  prepared  in  contemplation  of  and  with  reference  to  an 
action  or  suit,  cainiot  be  ordered  to  be  produced  for  the  purposes  of  that  action 
or  suit."    [See  1  My.  &  K.  88.] 
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that,  if  produced,  they  will  not  assist  the  plaintiff's  case.  They  are  stated,  however, 
to  relate  to  the  matters  in  question,  and  it  does  not  seem  to  me  suflficient  to  say  that 
they  will  not  assist  the  plaintiffs  case.  That  must  be  matter  of  [382]  opinion,  and 
may  depend  on  the  way  in  which  they  are  used.  Firkins  v.  Dme  has  disposed  of  the 
question ;  and  I  see  no  ground  to  differ  from  the  opinion  of  the  majority  of  the  Court 
in  that  case. 

Suppose  the  books  were  produced  at  the  trial  of  an  action  at  law,  and  it  appeared 
that  some  of  the  entries  made  in  favour  of  the  vicar  or  the  occupier,  the  Court  would 
make  some  arrangement  for  the  cause  to  stand  over  until  the  jury  should  have  an 
opportunity  of  looking  at  the  other  entries.  If  this  were  not  to  be  done  there  would 
be  very  great  injustice. 

Motion  granted. 

Lord  Moncaster  v.  Bratthwaite.  Jan.  24th,  1832. — Answer  taken  off  the  file  for 
irregularity,  one  skin  only  out  of  six  skins  being  signed  by  the  defendant.  And 
an  injunction  being  moved  for  on  the  answer  being  so  taken  off  the  file,  it  was 
granted ;  but  it  was  directed  not  to  issue  if  the  defendant  should  sign  all  the 
skins,  and  re-swear  the  answer  before  the  rising  of  the  Court. 

Mr.  Stuart  moved  to  take  the  answer  off  the  file  for  irregularity,  the  answer  being 
contained  in  six  skins  of  parchment,  of  which  one  only  was  signed  by  the  defendant. 
Carter  v.  Bosaiiquet  (M'Clel.  456),  and  Jacob  v.  Badger  (1  Younge  &  Jerv.  166),  were 
cited. 

Mr.  Chandless,  for  the  defendant,  opposed  the  motion,  contending  that  this  case 
varied  from  the  cases  cited,  inasmuch  as  it  was  a  town  cause,  and  each  skin  of  the 
answer  had  the  initials  of  the  Baron  before  whom  it  was  sworn. 

The  Lord  Chief  Baron  considered  the  answer  to  be  irregular,  and  directed  it  to  be 
taken  off  the  file,  proposing  to  give  the  costs  of  the  application,  if  the  plaintiff  would 
allow  the  answer  to  be  forthwith  signed,  and  treated  as  if  it  had  been  originally 
properly  filed. 

[383]  Mr.  Stuart,  for  the  plaintiff,  objected  to  this ;  and,  upon  the  answer  being 
tiiken  oft'  the  file,  immediately  moved  for  an  injunction  on  an  attachment  for  want  of 
answer.(a)i 

The  Lord  Chief  Baron  made  the  order,  but  directed  that  the  injunction  should 
not  issue  if  the  answer  was  properly  signed  and  re-sworn  before  the  rising  of  the 
Court ;  which  was  accordingly  done. 

Lord  Foley  v.  Carlon.  Jan.  24th,  1832. — Where  exceptions  are  set  down  for 
argument,  a  rule  must  be  served  on  the  same  day,  for  the  argument  of  the 
exceptions  on  the  day  of  exceptions  which  shall  first  happen  after  four  days  from 
the  filing  of  the  exceptions. 

[See  p.  373,  ante.] 

In  this  case,  exceptions  having  been  set  down  for  argument,  Mr.  Simpkinson  and 
Mr.  Kenyon  Parker  for  the  defendants,  objected  to  the  exceptions  being  argued,  on 
the  ground  that  the  plaintiff  had  not,  in  compliance  with  the  general  order  {af  of  the 
Court,  served  a  rule  to  argue  the  exceptions  on  the  day  when  they  were  filed,  but 
four  days  afterwards. 

Mr.  G.  Richards,  for  the  plaintiff.  At  the  time  the  general  order  was  made,  the 
Court  heard  exceptions  three  days  a  week,  but  now  only  once. 

[384]  Lord  Lyndhurst,  L.  C.  B.     If  the  rule  be  still  in  force,  then,  according 

{of  In  the  Court  of  Exchequer  the  process  is  already  sealed,  and  only  requires  to 
be  filled  up  by  the  clerk  in  Court. 

(a)2  By  a  general  order,  dated  the  7th  May,  1794,  it  is  ordered.  That  every  plaintiff 
who  shall  take  exceptions  to  a  defendant's  answer,  shall,  on  filing  the  same,  give  a 
four-day  rule  (one  day  exclusive,  the  other  inclusive)  for  arguing  the  same  in  Court, 
on  the  first  Tuesday,  Wednesday,  or  Friday  in  term  on  which  such  rules  shall  expire, 
provided  a  four-day  rule  shall  expire  on  a  Tuesday,  Wednesday,  or  Friday ;  if  other- 
wise, a  plaintiff,  instead  of  giving  a  four-day  rule,  shall  give  a  rule  to  argue  the  same 
on  the  first  Tuesday,  Wednesday,  or  Friday,  which  shall  happen  after  the  expiration 
of  four  days  from  the  day  of  filing  such  exceptions. 
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to  the  present  practice  of  the  Court  with  respect  to  its  sittings,  the  rule  should  have 
been  served  on  the  same  day  with  the  filing  of  the  exceptions,  to  argue  them  on  the 
day  of  exceptions  which  should  first  happen  after  four  days  from  the  filing  of  the 
exceptions. 

It  being  stated  by  the  clerks  in  Court  that  the  rule  still  subsisted — 

The  exceptions  were  directed  to  stand  over. 

Chimelli  v.  Chauvet.     Feb.  25th,  1832.— An  affidavit  cannot  be  referred  for 
impertinence,  after  an  affidavit  in  answer  to  it  has  been  tiled. 

[See  p.  302,  ante,  and  p.  560,  post] 

An  affidavit  was  made  on  the  part  of  the  defendant  in  this  cause.  The  plaintiff 
filed  an  affidavit  in  answer,  which  was  referred  for  impertinence.  The  plaintiff  subse- 
quently obtained  an  order,  referring  the  first-mentioned  affidavit  also  for  impertinence, 

Mr.  Russell,  for  the  defendant,  moved  to  discharge  the  order  for  irregularity,  on 
the  ground  that  the  plaintiffs,  by  filing  an  affidavit  in  answer  to  the  affidavit  sought 
to  be  referred,  had  waived  any  objection  to  it  in  respect  of  impertinence. 

Mr.  G.  Richards,  for  the  plaintiff. 

Motion  granted. 

[385]  Fellowes  and  Others  v.  The  Bank  of  England.  Feb.  25th,  1832. — 
A  distringas  was  issued  against  the  Bank  of  England,  and  served  on  the  proper 
officer,  with  a  notice  that  it  was  intended  to  prevent  the  transfer  of  the  sum  of 
stock  mentioned  in  the  notice.  On  motion  to  discharge  the  distringas,  on  the 
ground  that  no  bill  had  been  filed,  it  appearing  from  an  affidavit  that  the  dis- 
tringas had  been  issued  with  a  view  to  subsequently  filing  a  bill  in  the  Court  of 
Chancery,  and  not  in  this  Court :  Held,  that  the  writ  had  been  used  for  a  purpose 
which  the  Court  ought  not  to  sanction,  and  the  distringas  was  discharged,  with 
costs. 

On  the  9th  February,  1832,  a  distringas  was  issued  at  the  suit  of  the  plaintiffs,  and 
delivered  to  the  proper  officer  of  the  Bank  of  England,  with  a  notice  that  it  was  to 
prevent  the  transfer  of  the  stock  mentioned  in  the  notice,  standing  in  the  name  of 
the  defendant  in  the  books  of  the  Governor  and  Company  of  the  Bank. 

No  bill  having  been  filed — 

Mr.  Simpkinson  now  moved  that  the  distringas  might  be  removed  or  discharged, 
and  that  the  plaintiffs  or  their  attornies  might  be  ordered  to  pay  the  costs  of  and 
attending  the  issuing  of  the  writ  of  distringas,  and  of  removing  and  discharging  it, 
and  of  the  present  application.  And  he  cited  Scott  v.  Bank  of  England  (2  Younge  <fe 
Jerv.  327). 

Mr.  Sharpe,  for  the  plaintiffs,  admitted  that  he  was  unable  to  state  the  ground  of 
the  practice  with  respect  to  writs  of  distringas  against  the  Bank,  or  how  it  had 
originated,  but  he  rested  the  case  on  the  notoriety  of  the  practice,  and  the  number 
of  such  writs  issued  in  every  term. 

In  the  course  of  the  discussion,  an  affidavit  was  read  on  the  part  of  the  plaintiffs, 
from  which  it  appeared  that  the  writ  of  distringas  was  issued,  with  a  view  of  staying 
the  transfer  of  the  stock  until  a  bill  could  be  filed  in  the  Court  of  Chancery  ;  a  pro- 
ceeding which,  on  the  part  of  the  plaintiff,  was  justified  on  the  ground  that  the  Court 
of  Chancery  was  at  all  times  open,  whilst  this  Court  was  closed  during  the  circuits. 

Lord  Lyndhurst,  L,  C.  B,  It  appears  to  me  that,  in  this  case  an  improper  use 
has  been  made  of  the  writ.  It  is  admitted  by  the  affidavit  on  the  part  of  the  plaintiff, 
that  [386]  there  was  not  any  intention  to  file  a  bill  in  this  Court,  but  that  the  dis- 
tringas was  issued  for  the  purpose  of  giving  the  plaintiffs  an  advantage  in  another 
Court.  If  this  had  not  been  so  stated  I  might  perhaps  have  considered  the  present 
to  range  within  the  ordinary  cases.  But,  with  this  statement,  I  think  the  distringas 
has  been  used  for  a  purpose  which  the  Court  ought  not  to  sanction. 

Without  deciding  any  general  principle,  I  shall,  under  the  circumstances,  make  an 
order  in  the  same  terms  as  the  order  in  Scott  v.  The  Bank  of  England. 

B^iNBRiGGE  and  Others  V.  Blair  AND  OTHERS,  Feb.  16th,  1832. — The  26th 
sect,  of  the  Insolvent  Act,  7  Geo.  4,  c.  57,  s.  26,  which  enacts,  that  where  an 
assignee  shall  die  or  be  removed,  or  a  new  assignee  shall  be  appointed,  no  action 
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or  suit  shall  be  abated,  but  the  Court,  on  suggestion  of  such  death  or  removal 
and  new  appointment,  may  allow  the  name  or  names  of  the  surviving  or  new 
assignee  or  assignees  to  be  substituted  in  the  place  of  the  former,  applies  only  to 
cases  in  which  the  assignee  is  the  plaintiff,  and  not  where  he  is  a  defendant,  and 
does  not  authorize  the  substitution  of  the  name  of  the  new  provisional  assignee 
as  a  defendant  in  lieu  of  the  former  provisional  assignee  of  the  Court. 

Mr.  Wright,  for  the  plaintiffs,  moved  for  leave  to  substitute  the  name  of  Mr.  Sturgis, 
the  present  provisional  assignee  of  the  Insolvent  Debtors'  Court,  as  a  defendant  in  this 
cause,  in  lieu  of  the  name  of  Henry  Dance,  Esq.,  the  late  provisional  assignee. 

He  grounded  his  application  on  the  26th  section  of  the  act ;  (ay  and  referred,  as  an 
authority  for  the  purpose,  to  a  [387]  late  case  of  Gilchrist  v.  Ponten,(aY  in  which  a 
similar  order  had  been  made  by  the  Vice-Chancellor. 

Lord  Lyndhurst,  L.  C.  B.  The  section  appears  to  me  to  apply  only  to  the 
case  of  the  provisional  assignee  being  the  plaintiff,  and  not  where  he  is  a  defendant ; 
the  language  used  throughout  applies  to  the  commencing  and  prosecuting,  and  not 
defending  of  any  suit. 

Mr.  Hayter,  amicus  curiae.  In  a  late  case  the  Vice  Chancellor  considered  the 
section  to  apply  to  the  case  of  the  provisional  assignee  being  either  plaintiff  or  defen- 
dant. But  the  Lord  Chancellor  has  lately  decided  that  the  clause  in  the  bankrupt 
a.ct,{b)  which  is  precisely  in  the  same  [388]  words,  applies  only  to  cases  in  which  the 
assignee  is  plaintiff. (a)^ 

The  motion  was  refused. 

(ay  7  Geo.  4,  c.  57,  s.  26,  "  And  be  it  further  enacted,  that  whenever  any  such 
assignee  or  assignees  shall  die  or  be  removed,  and  a  new  assignee  or  assignees  shall 
be  appointed  in  pursuance  of  the  provisions  of  this  act,  no  action  at  law  or  suit  in 
equity  shall  be  thereby  abated  ;  but  the  Court  in  which  any  action  or  suit  is  depending 
may,  upon  the  suggestion  of  such  death  or  removal,  and  new  appointment,  allow  the 
name  or  names  of  the  surviving  or  new  assignee  or  assignees  to  be  substituted  in  the 
place  of  the  former ;  and  such  action  or  suit  shall  be  prosecuted  in  the  name  or  names 
of  the  said  surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if  he  or 
they  had  originally  commenced  the  same." 

(ay  The  following  is  a  copy  of  the  order  referred  to : — 

Vice-Chancellor— Friday,  13th  January,  18.32. 

Between  James  Gilchrist  and  Michael  Oppenliam,  Plaintiffs ;  John  Fonten, 
Andrew  Rollo,  and  Henry  Dance,  Defeiulants. 

This  cause  coming  on  this  present  day  to  be  heard  before  this  Court,  in  the  presence 
of  counsel  on  both  sides  ;  and  it  being  suggested  to  the  Court  that  Henry  Dance  was 
made  a  party  to  this  suit  as  the  provisional  assignee  of  the  insolvent  debtors  in 
England,  and  has  since  been  removed  from  his  said  office,  and  that  Samuel  Sturgis  has 
been  appointed  such  provisional  assignee  in  the  place  and  stead  of  the  said  Henry 
Dance — this  Court  doth  order  that  the  name  of  the  said  Samuel  Sturgis  be  substituted 
for  the  name  of  the  said  Henry  Dance,  in  all  future  proceedings  in  this  cause,  pursuant 
to  the  statute  in  that  case  made  and  provided.  And  it  is  ordered,  that  the  said 
Samuel  Sturgis  be  duly  served  with  a  copy  of  this  order.  And  it  is  ordered,  that 
this  cause  do  stand  over  until  the  said  Samuel  Sturgis  has  been  so  served. 

(h)  6  Geo.  4,  c.  16,  s.  7 — "And  be  it  enacted,  That,  whenever  an  assignee  shall 
die,  or  a  new  assignee  or  assignees  shall  be  chosen  as  aforesaid,  no  action  at  law  or 
suit  in  equity  shall  be  thereby  abated,  but  the  Court  in  which  any  action  or  suit  is 
depending  may,  upon  the  suggestion  of  such  death  or  removal  and  new  choice,  allow 
the  name  of  the  surviving  or  new  assignee  or  assignees  to  be  substituted  in  the  place 
of  the  former ;  and  such  action  or  suit  shall  be  prosecuted  in  the  name  or  names  of 
the  said  surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if  he  or  they 
had  originally  commenced  the  same." 

(ay  On  inquiry  this  appears  to  have  been  a  mistake,  no  such  point  having  been 
decided  by  the  present  Lord  Chancellor.  But  the  question  having  occurred  before 
Lord  Lyndhurst,  when  Lord  Chancellor,  his  Lordship  on  that  occasion  expressed  ti^e 
same  opinion  as  in  the  present  case. 
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Memorandum. 

In  Trinity  vacation,  Phillip  Williams,  Henry  William  Tancred,  Francis  Ludlow 
Holt,  and  Charles  Butler,  Esquires,  were  appointed  his  Majesty's  Counsel  learned  in 
the  law. 

[Pages  389  and  390  contain  Regulse  Generales.] 

[391]    Robert   Jackson,    and    the    Right   Honorable    William,    Earl    of 
Lonsdale,  Plaintiffs;  Jonathan   Douglas   and  Isaac  Harden,  Defendants. 
April  21,  25,  1831  j  June  9,  1832. — A  modus  of  lOs.  a  year  was  payable  to  an 
impropriate  rector,  in  lieu  of  all  the  tithes  of  a  farm,  to  which    farm   were 
appurtenant  rights  of  common  in  two  several  townships,  B.  &  C.     Under  an 
iuclosure  act,  to  which  the  impropriator  was  a  party,  the  common  lands  in  the 
township  of  B.  were  inclosed,  and  allotments  made  to  the  impropriator,  in  lieu 
of  all  tithes,  moduses,  prescriptions,  and  customary  payments.     The  act  directed 
that  when  the  allotments  should  be  made  to  the  impropriator,  all  tithes,  moduses, 
prescriptions,  and  customary  payments  should  cease,  and  be  for  ever  extinguished. 
By  a  contemporaneous  act,  to  which  the  impropriator  was  not  a  party,  the  common 
lands  in  the  township  of  C.  were  also  inclosed :  Held,  that,  the  impropriator 
being  only  entitled  to  a  modus  in  respect  of  the  farm  and  the  commons  appur- 
tenant, and  the  modus  having  been  extinguished  under  the  provisions  of  the 
iirst>mentioned  act,  he  was  not  entitled  to  tithes  of  the  allotments  made  in  respect 
of  the  farm  under  the  other  act. 
By  an  act  of  Parliament,  passed  in  the  year  1813,  intitled  "An  Act  for  inclosing 
lands  in  the  Township  of  Brigham,  in  the  Manor  of  Five  Towns  with  Eaglesfield,  in 
the   County  of  Cumberland,"  after  reciting  (inter  alia)  that  the  Right    Honorable 
William,   Earl  of  Lonsdale,   was  the  lay  rector,  or  impropriator,  of  the  parish  of 
Brigham,  and  as  such  entitled  to  the  great  and  small  tithes,  or  prescriptions  in  lieu 
thereof,  and   to  other  ecclesiastical  dues  within  the  township,  and  that  Humphrey 
Senhouse  and  divers  other  persons  were,  or  claimed  to  be,  entitled  to  rights  of  common 
upon  the  said  commons  or  waste  grounds,  in  respect  of  certfiin  messuages,  tenements, 
lands,  or  other  hereditaments  within  the  township.     It  was  thereby  enacted,  among 
other  things,  that  the  said  commons  or  waste  grounds  in  the  said  township  of  Brigham 
should  be  divided,  allotted,  and  inclosed,  and  that  John  Huddleston,  therein  named, 
should  be  the  commissioner  for  such  purpose.     And  it  was  thereby  further  enacted 
that  the  said  commissioner  should  set  out,  allot,  and  appoint,  unto  and  for  the  impro- 
priate o\fner  of  the  said  tithes  for  the  time  being,  for  ever,  so  much  of  the  said 
commons  or  waste  grounds,  within  or  belonging  to  the  said  township,  as  should,  in 
the  judgment  of  the  said  commissioner,  be  deemed  equivalent  to,  and  full  recompense 
and  satisfaction  for,  all  tithes  of  corn  and  grain,  due,  owing,  or  belonging  to  such 
impropriator  as  aforesaid,  for  or  in  re-[392]-spect  of  the  several  old  inclosures  within 
the  said  township  of  Brigham,  computing  the  value  of  such  tithes  at  the  clear  yearly 
sum  of   1551. ;    and  should  also  set  out,  allot,  and  appoint,  unto  and  for  the  said 
impropriator,  so  much  of  the  said  common  and  waste  grounds  belonging  to  the  said 
township  of  Brigham  as  should,  in  the  judgment  of  the  said  commissioner,  be  deemed 
equivalent  to,  and  a  full  recompense  and  full  satisfaction  for,  all  small  tithes,  moduses, 
prescriptions,  and  other  ecclesiastical  dues  (Easter  offerings,  mortuaries,  and  surplice 
fees  only  excepted)  due  and  payable  to  the  said  impropriator  as  aforesaid,  for  and  in 
respect  of  the  said  old  inclosures,  and  other  the  ancient  messuages,  lands,  and  tene- 
ments then  already  inclosed  within  the  said  township,  and  entitled  to  right  of  common 
in  the  said  commons  and  waste  grounds,  and  which  were  then  subject  and  liable  to 
the  payment  of  such  small  tithes  in  kind,  or  of  any  such  moduses,  prescriptions,  or 
ecclesiastical  dues,  as  aforesaid  ;  and  that  the  said  commissioner  should  also  cause  the 
said  allotments  to  be  well  and  sutHciently  ring-fenced,  in  such  manner  as  he  should 
direct ;  and  it  was  provided  that  the  said  several  allotments  so  to  be  given  in  ex- 
change for  the  tithes,  moduses,  prescriptions,  and   other  ecclesiastical  dues,  except 
as  before    excepted,  payable  in    respect   of   the  said  ancient   inclosures,  messuages, 
lands,  and  tenements,  and  the   expense  of  ring-fencing  such  allotments,  should  be 
deducted  from  the  several  shares  of  common  to  which  the  said  premises  respectively 
would  be  entitled,  in  proportion  to  the  value  of  the  tithes,  moduses,  prescriptions, 
and  other  ecclesiastical  dues  to  which  such  premises  were  respectively  liable  and 
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subject.  And  it  was  further  enacted  that  the  said  commissioner  should  also  set  out, 
allot,  and  appoint,  to  and  for  the  said  impropriate  owner  of  the  said  tithes,  and  the 
future  impropriate  owners  of  the  said  tithes  for  the  time  being,  for  ever,  so  much  and  such 
[393]  other  part  of  the  said  commons  and  waste  grounds  as  should,  in  the  judgment 
of  the  said  commissioner,  be  equal  to  one-eighth  part  of  such  portions  of  such  commons 
and  waste  grounds,  remaining  after  the  setting  out  of  the  public  highways,  watering- 
places,  quarries,  sand  and  gravel  pits,  and  other  allotments,  therein  mentioned,  as 
should  be  set  out  and  allotted  to  the  said  lord  of  the  said  manor,  and  to  the  several 
proprietors  and  other  persons  entitled  thereto  in  respect  of  their  ancient  inclosures 
liable  to  render  a  payment  of  tithes  in  kind,  as  and  for  a  full  recompense  and  satis- 
faction for  all  tithes  and  other  ecclesiastical  dues  (Easter  offerings,  mortuaries,  and 
surplice  fees  only  excepted)  which  could  or  might  thenceforth  arise  out  of  or  from  the 
several  allotments  of  the  said  commons  and  waste  grounds  within  the  said  township 
of  Brigham,  to  be  made  to  the  lord  of  the  said  manor,  and  the  said  proprietors  or 
persons  entitled  thereto,  and  who  would  have  been  liable  to  the  payment  of  tithes  in 
kind  in  respect  thereof ;  and  it  was  provided,  that  all  the  outermost  or  ring-fences, 
which  should  inclose  the  allotments  to  be  set  out  unto  and  for  the  said  impropriator 
for  the  time  being,  in  lieu  of  the  tithes  and  ecclesiastical  dues  of  the  said  commons 
and  waste  grounds  thereby  authorized  and  directed  to  be  inclosed,  but  not  of  the  old 
inclosures,  and  as  should  not  be  liable  or  directed  to  be  repaired  by  the  owners  of  the 
lands  adjoining  thereto,  should  by  the  said  commissioner  be  first  made  well  and 
sufficiently,  and  in  such  a  manner  as  the  said  commissioner  should  direct ;  the  charges 
and  expenses  whereof  should  be  raised  and  paid  in  the  same  manner  as  the  public 
charges  and  expenses  of  inclosing  the  said  commons  and  waste  grounds  were  thereby 
directed  to  be  raised  and  paid  ;  but  that  all  the  said  fences  should,  after  the  first 
making  and  erecting  thereof,  at  all  times  for  ever  thereafter,  be  maintained,  repaired, 
preserved,  and  kept  in  good  and  sufficient  repair,  by  and  at  the  expense  of  the  said 
impropri-[394]-ator  for  the  time  being.  And  it  was  further  enacted,  that  all  tithes, 
rnoduses,  prescriptions,  and  compositions  for  tithes,  and  all  other  ecclesiastical  dues 
and  payments  whatsoever  (mortuaries,  Easter  offerings,  and  surplice  fees  only  excepted) 
as  well  for  or  in  respect  of  the  several  old  inclosures,  and  other  the  ancient  messuages, 
lands,  and  tenements  within  the  said  township  of  Brigham,  as  also  for  or  in  respect  of 
the  said  commons  and  waste  grounds  thereby  directed  to  be  divided  and  inclosed, 
should,  on  the  2nd  of  February  next  after  the  several  allotments  to  be  made  in  lieu 
of  such  tithes,  moduses,  prescriptions,  compositions,  and  other  ecclesiastical  dues  and 
payments,  should  have  been  set  out  and  ring-fenced,  as  thereinbefore  directed,  cease 
and  be  for  ever  extinguished,  and  be  no  longer  paid  or  payable.  * 

By  a  contemporaneous  act,  intitled  "  An  Act  for  inclosing  Lands  in  the  Borough 
and  Township  of  Cockermouth,  in  the  County  of  Cumberland,"  after  reciting,  among 
other  things,  that  the  said  Humphrey  Senhouse,  and  divers  other  persons,  were,  or 
claimed  to  be,  entitled  to  right  of  common  upon  the  said  commons  and  waste  grounds, 
or  some  part  or  parts  thereof,  in  respect  of  certain  messuages,  tenements,  lands,  and 
hereditaments,  it  was  thereby  enacted  (among  other  things)  that  the  said  commons 
and  waste  grounds  should  be  divided  allotted,  and  inclosed,  in  manner  therein 
mentioned  ;  and  that  the  said  John  Huddleston  and  Richaid  Atkinson,  therein  named, 
should  be  the  commissioners  for  dividing,  allotting,  and  inclosing  the  same. 

Humphrey  Senhouse,  at  the  passing  of  the  acts,  was  seised  in  fee  of  an  estate  called 
the  Fitz  Estate,  situate  in  the  township  of  Brigham.  The  Fitz  Estate  bad  appur- 
tenant to  it  a  right  of  common,  not  only  on  the  common  or  waste  grounds  in  the 
township  of  Brigham,  but  also,  as  it  was  alleged,  on  the  commons  or  waste  grounds  of 
the  township  of  Cockermouth. 

A  modus  of  10s.  was  payable  to  the  rector  of  the  parish  of  Brigham  for  the  time 
being,  for  and  in  lieu  of,  and  as  a  full  [395]  satisfaction  for,  all  and  singular  the  tithes, 
both  great  and  small,  of  the  said  Fitz  Estate  and  its  appurtenances. 

Henry  Senhouse  sent  in  to  John  Huddleston,  the  sole  commissioner  for  dividing 
and  allotting  the  common  lands  in  Brigham,  a  claim  in  writing,  dated  the  14th  day 
of  July,  1813,  to  the  following  effect: — "To  Mr.  John  Huddleston,  the  commissioner 
appointed  by  Act  of  Parliament  for  inclosing  lands  in  the  township  of  Brigham,  in 
the  manor  of  Five  Towns  with  Eaglesfield,  in  the  county  of  Cumberland.  I,  Humphrey 
Senhouse,  Esq.,  do  hereby  claim  to  be  entitled  to  a  right  of  common  in  and  upon  the 
commons  and  waste  grounds  intended  to  be  inclosed  by  the  said  act,  in  respect  of  a 
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freehold  and  tithe-free  messuage  and  tenement,  and  several  closes  or  parcels  of  ground, 
situate  at  Fitz,  in  the  township  of  Brigham  afore.said,  in  the  occupation  of  myself  and 

of  Henry  Kobinson,  William  Sewell,  John  Grave,  Joseph  Scott,  John  Brown,  J 

Taylor  Richard  Smith,  Joseph  AUason,  and  Joseph  Bell,  as  my  tenants  or  farmers, 
containing  together,  by  estimation,  sixty -five  acres,  or  thereabouts ;  and  also  in  respect 
of  certain  other  freehold  and  tithe-free  messuages,  water  corn-mill,  and  lands,  situate 
at  Fitz  aforesaid,  in  the  said  township  of  Brigham,  containing,  by  estimation,  sixteen 
acres  of  land,  or  thereabouts,  in  the  occupation  of  Messrs.  Stoddart,  as  farmers  thereof ; 
I  also  claim  that  ray  allotments  in  respect  of  my  said  messuages,  tenements,  water 
corn-mill,  and  lands,  shall  be  exempt  from  the  payment  of  all  and  all  manner  of  tithes, 
and  from  all  and  every  deduction  or  abatement  to  make  up  any  allotment,  which 
you,  by  virtue  of  the  said  act,  are  authorized  to  make  to  the  Earl  of  Lonsdale,  as  lay 
rector  or  impropriator  of  the  said  township,  either  in  respect  of  the  tithes  of  the  old 
inclosures,  or  of  the  tithes  of  the  commons  now  to  be  inclosed,  except  for  my  pro- 
portion of  the  sum  of  10s.,  which  I  pay  yearly  to  the  Earl  of  Lonsdale,  as  a  prescription, 
in  lieu  of  all  and  all  manner  of  tithes  arising  from  my  said  messuages,  tenements,  and 
lands ;  I  also  [396]  claim,  for  the  reason  aforesaid,  that  my  said  allotment  or  allot- 
ments shall  be  exempt  from  contributing  any  part,  share,  or  proportion,  of  the 
expenses  which  will  be  incurred  in  ring-fencing  the  allotments  to  be  made  to  the  Earl 
of  Lonsdale,  as  such  lay  rector  as  aforesaid ;  I  also  claim  an  allotment  in  respect  of 
certain  other  freehold  lands,  situate  in  the  township  of  Brigham,  containing,  by 
estimation,  twenty-three  acres,  or  thereabouts,  in  the  occupation  of  myself,  and  of 
Joseph  Harrison  and  John  Grave,  as  my  tenants  or  farmers.  Dated  the  14th  of 
July,  1813.  "  Humphrey  Senhouse." 

John  Huddleston,  in  pursuance  of  the  first-mentioned  act,  made  his  award  in  1819 ; 
and  he  allowed  the  said  Humphrey  Senhouse's  claim  to  its  full  extent,  without  any 
objection  having  been  made  thereto,  either  by  the  Earl  of  Lonsdale,  as  the  impropriate 
rector,  or  by  any  other  person  interested  in  the  division  and  allotment  of  the  commons 
and  waste  grounds  in  the  township  of  Brigham ;  and  the  said  John  Huddleston,  in 
and  by  his  award,  allotted  to  the  Earl  of  Lonsdale,  as  such  rector  as  aforesaid,  a 
certain  plot  or  parcel  of  land,  marked  62  in  the  map  or  plan  to  the  said  award 
annexed,  containing  one  hundred  and  thirty-four  acres,  one  rood,  and  three  perches, 
as  a  full  recompense  and  satisfaction  for  all  tithes  of  corn  and  grain,  due  and  owing 
and  belonging  to  him  the  said  Earl  of  Lonsdale,  as  the  impropriate  owner  of  the  afore- 
said tithes,  for  and  in  respect  of  the  several  old  inclosures  within  the  township  of 
Brigham,  having  computed  the  value  of  such  tithes  at  the  clear  yearly  sum  of  1551., 
as  he  was  directed  by  the  act ;   and  the  said  commissioner  also  further  awarded, 
allotted,  and  appointed,  unto  and  for  the  Earl  of  Lonsdale,  his  heirs  and  assigns,  one 
plot  or  parcel  of  land,  in  the  said  map  or  plan  marked  No.  62,  containing  ten  acres 
and  thirty-two  perches,  and  in  the  schedule  of  allotments  annexed  to  the  [397]  said 
award'  more  particularly  mentioned  and  described,  being  in  his,  the  said  commissioner's 
judgment,  equivalent  to  a  full  recompense  and  satisfaction  for  all  small  tithes,  moduses, 
prescriptions,  and  other  ecclesiastical  dues  (Easter  offerings,  mortuaries,  and  surplice 
fees  only  excepted)  due  and  payable  to  the  Earl  of  Lonsdale,  as  impropriator  as  afore- 
said, for  and  in  respect  of  the  .said  old  inclosures,  and  other  the  ancient  messuages, 
lands,  and  tenements  already  inclosed  within  the*aid  township,  and  entitled  to  right 
of  common  in  the  said  commons  and  waste  grounds,  and  which  were  then,  or  thereto- 
fore were,  liable  to  and  subject  to  the  payment  of  such  small  tithes  in  kind,  or  of  any 
such  moduses,  prescriptions,  or  ecclesiastical  dues  as  aforesaid.     Aiid  the  said  John 
Huddleston  thereby  stated  that  he  had  caused  the  said  allotments  so  set  out,  allotted 
and  appointed  to  and  for  the  said  Earl  of  Lonsdale,  as  aforesaid,  to  be  well  and 
sufficiently  ring-fenced,  as  in  and  by  the  act  he  was  directed.     And  the  said  John 
Huddleston  did  also  further  award,  set  out,  allot,  and  appoint,  to  and  for  the  said 
Earl  of  Lonsdale,  his  heirs  and  assigns,  one  other  plot  or  parcel  of  land,  in  the  map 
or  plan  marked  No.  62,  containing  fifty-eight  acres  and  thirty-two  perches,  and  in  the 
said  schedule  of  allotment  more  particularly  mentioned  and  described,  being,  in  his 
judgment,  equal  to  one  eighth  part  of  the  said  commons  and  waste  grounds,  as  and 
for  a  full  recompense  and  satisfaction  for  all  tithes,  moduses,  prescriptions,  and  other 
ecclesiastical  dues  (Easter  offerings,  mortuaries,  and  surplice  fees  only  excepted)  which 
could  or  might,  after  the  execution  of  the  said  award,  accrue  out  of  or  from  the  several 
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allotments  of  the  said  commons  and  waste  grounds  within  the  said  township  of 
Brigham,  thereby  made  to  the  Earl  of  Egremont,  the  lord  of  the  said  manor  of  Five 
Towns  with  Eaglesfield,  and  the  several  other  proprietors  or  persons  entitled  thereto, 
and  in  the  schedule  of  allotments  annexed  to  the  said  award  mentioned,  [398]  and 
who  would  have  been  liable  to  the  payment  of  the  tithes  in  respect  thereof. 

The  said  John  Huddleston  by  his  award  also  allotted  to  Humphrey  Senhouse,  in 
lieu  of  his  said  right  of  common  appurtenant  to  the  said  Fitz  Estate,  upon  the  commons 
and  waste  grounds  in  the  township  of  Brigham,  twenty-eight  acres,  three  roods, 
twenty-four  perches. 

Humphrey  Senhouse  also  made  a  claim  before  the  said  John  Huddleston  and 
Richard  Atkinson,  as  commissioners  under  the  Cockermouth  Act,  for  an  allotment  in 
lieu  of  his  right  of  common  in  respect  of  the  said  Fitz  Estate,  on  the  common  and 
waste  grounds  in  the  township  of  Cockermouth. 

This  claim  being  disputed,  was  tried  in  a  feigned  issue,  in  the  manner  prescribed 
by  the  act,  and  a  verdict  was  found,  on  the  trial  of  such  issue,  for  the  said  Humphrey 
Senhouse,  thereby  establishing  his  title  to  a  right  of  common,  in  respect  of  the  Fitz 
Estate,  upon  the  commons  and  waste  lands  in  the  township  of  Cockermouth. 

In  pursuance  of  the  verdict,  John  Huddleston  and  Richard  Atkinson,  as  the  com- 
missioners under  the  secondly  mentioned  act,  allotted  to  Humphrey  Senhouse,  in  lieu 
of  his  right  of  common  upon  the  commons  and  waste  grounds  in  the  township  of 
Cockermouth,  as  appurtenant  to  the  Fitz  Estate,  an  allotment  of  fifty-six  acres,  three 
roods,  and  thirty  perohes. 

The  bill  was  filed  by  the  Earl  of  Lonsdale,  as  impropriate  rector,  and  Robert 
Jackson,  as  his  lessee,  and  as  such  claiming  to  be  entitled  to  all  tithes,  great  and 
small,  within  the  rectory  or  parish  of  Brigham,  against  the  defendants,  as  occupiers 
of  lands  belonging  to  Humphrey  Senhouse,  in  the  township  of  Cockermouth,  within 
the  parish  of  Brigham ;  and  which  lands  the  bill  stated  to  have  been  formerly  part 
and  parcel  of  a  waste  or  common  called  Cockermouth  Common,  which  had  been  some 
years  since  inclosed,  and  allotments  made  to  the  persons  claim-[399]-ing  rights  of 
common ;  but  to  which  Act  the  plaintiff,  the  Earl  of  Lonsdale,  who  was  at  that  time 
the  impropriate  rector,  was  no  party ;  for  an  account  and  satisfaction  of  the  tithes 
of  corn,  grain,  hay,  and  agistment,  from  the  year  1828.  The  bill  denied  the  existence 
of  any  modus  for  the  Fitz  Estate,  and  charged,  that  if  any  modus  existed,  it  was 
payable  in  lieu  of  the  tithes  arising  upon  the  premises  at  Fitz  only,  and  not  in  respect 
of  tithes  arising  upon  the  common.  That  the  premises  at  Fitz  were  not  situate  in 
Cockermouth,  but  in  the  township  of  Brigham ;  and  that  the  owners  of  the  premises 
at  Fitz  were,  in  right  of  such  premises,  entitled  to  commonable  rights  over  certain 
wastes  in  the  township  of  Brigham ;  and  that  upon  the  inclosure  of  such  last-mentioned 
wastes,  certain  allotments  were  made  thereout  in  lieu  of  such  rights  of  common ;  and 
that  the  wastes  in  the  township  of  Cockermouth  were  totally  distinct  from  those  in 
the  township  of  Brigham ;  and  that  the  owners  or  occupiers  of  the  premises  at  Fitz 
never  exercised  any  rights  of  common  over  the  wastes  in  the  township  of  Cockerthouth. 
That  the  wastes  in  both  townships  lied  contiguous  to  each  other,  and  were  not 
separated  by  fences  or  otherwise,  although  the  boundaries  of  each  were  well  known 
and  ascertained ;  and  that  the  township  of  Cockermouth  was  a  distinct  chapelry,  and 
did  not  contribute  to  the  repairs  of  the  parish  church  of  Brigham,  which  the  other 
townships  did.  • 

The  defendants,  by  their  answer,  admitted  the  plaintiff,  the  Earl  of  Lonsdale,  to 
be,  and  to  have  been  at  the  time  of  the  passing  of  the  two  Acts  of  Parliament,  seised 
of  or  entitled  to  the  impropriate  rectory  of  the  parish  of  Brigham.  The  defendants, 
after  stating  the  inclosure  acts,  and  the  proceedings  under  them,  contended  that  the 
allotment  of  ten  acres  and  thirty-five  perches  was  made  to  the  Earl  of  Lonsdale  under 
the  Brigham  Act  as  such  rector  as  aforesaid,  as  an  equivalent  and  full  satisfaction  for 
all  small  tithes,  moduses,  pi-escriptions,  [400]  and  other  ecclesiastical  dues  (Easter 
offerings,  mortuaries,  and  surplice  fees  only  excepted),  and,  among  other  moduses, 
for  the  modus  of  10s.,  payable  for  the  said  Fitz  Estate  and  its  appurtenances,  for  and 
in  respect  of  the  old  inclosures  and  other  the  ancient  messuages,  lands,  and  tenements 
already,  at  the  time  when  the  Brigham  Act  was  passed,  inclosed  within  the  township 
of  Brigham,  and  entitled  to  right  of  common  in  the  said  commons  and  waste  grounds 
in  the  last-mentioned  township,  and  which  at  the  time  of  passing  the  Brigham  Act 
were  liable  and  subject  to  the  payment  of  small  tithes  in  kind,  or  of  any  such  moduses, 
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prescriptions,  or  ecclesiastical  dues  as  were  mentioned  in  the  Brigham  Act ;  and,  that 
the  said  allotment  of  ten  acres  and  thirty-two  perches  having  been  made  to  the 
impropriate  rector,  the  modus  of  10s.  theretofore  payable  for  the  Fitz  Estate  and  its 
appurtenances  ceased  under  and  by  virtue  of  the  act  to  be  payable,  and  the  same  had 
accordingly  never  been  paid  since  the  making  of  the  award.  They  also  insisted  that 
the  allotment  made  to  Humphrey  Senhouse,  under  the  Brigham  Act,  was  made  with 
reference  to  the  circumstance  that,  previously  to  the  passing  of  that  act,  all  the  tithes 
of  the  right  of  common  appurtenant  to  the  said  Fitz  Estate  were  covered  by  the  said 
modus  of  10s. ;  and  they  insisted  that  the  extinguishment  of  the  modus  by  the  allot- 
ment of  ten  acres  and  thirty-two  perches,  being  made  to  the  Earl  of  Lonsdale  in  lieu 
thereof  (amongst  other  moduses  as  aforesaid),  was  an  extinguishment  thereof,  not  only 
as  to  the  said  old  inclosures  called  the  Fitz  Estate,  but  of  all  the  tithes  both  great 
and  small  of  all  allotments  made  and  to  be  made  in  lieu  of  all  right  of  common  appur- 
tenant to  the  said  Fitz  Estate,  within  the  said  parish  of  Brigham,  not  only  within 
the  said  township  of  Brigham,  but  also  within  the  said  township  of  Cockermouth. 

They  also  submitted  and  insisted  that  the  modus  of  lOs.  having  been  payable  and 
paid  until  the  extinguishment  there-[401]-of,  in  lieu  of  all  the  tithes  of  the  said  Fitz 
Estate  and  its  appurtenances,  covered  the  right  of  common  upon  the  commons  and 
waste  grounds  in  the  township  of  Cockermouth,  appurtenant  to  the  Fitz  Estate,  and 
all  the  tithes  thereof ;  and  that  the  Earl  of  Lonsdale  having  received  the  full  value  of 
the  modus  in  land,  and  the  modus  having  become  altogether  extinguished,  or  having 
ceased  to  be  payable  under  the  Brigham  Act,  the  allotment  of  fifty-six  acres,  three 
roods,  and  thirty  perches,  was  free  from  the  payment  of  all  tithes,  both  great  and 
small ;  and  that  the  defendants,  who  occupied  the  greater  part  thereof,  were  not  liable 
to  the  payment  of  any  tithes  whatever  on  account  thereof.  They  denied  that  the 
plaintiflis  or  either  of  them  since  the  passing  of  the  acts  of  Parliament  had  been 
entitled  to  tithes  of  any  titheable  matters  within  the  said  township,  so  far  as  the  lands 
in  the  occupation  of  the  defendants  were  concerned,  or  any  compensation  or  com- 
position for  the  same ;  but,  so  far  as  regarded  the  titheable  places  within  the  said 
township,  except  as  aforesaid,  they  believed  that  the  Earl  of  Lonsdale,  or  his  lessee, 
was  entitled  to  take  the  tithes  thereof,  both  great  and  small,  or  some  of  them. 

Evidence  was  entered  into  on  both  sides. 

The  plaintiffs  proved  by  the  evidence  of  several  witnesses  that  there  was  no  fence 
or  barrier  to  mark  the  boundaries  of  the  commons  of  Brigham  and  Cockermouth,  but 
that  they  lay  open  to  each  other.  The  plaintiffs  also  proved  that  Cockermouth  was 
a  distinct  chapelry  within  itself,  not  contributing  to  the  repair  of  the  mother  church 
at  Brigham,  and  that  several  of  the  other  townships  did  contribute  thereto. 

The  defendants  proved,  by  collectors'  books,  the  receipt  of  the  10s.  as  a  modus 
for  the  Fitz  Estate,  from  the  year  1755  down  to  the  year  1813.  They  also  proved 
by  several  witnesses  the  non-payment  of  tithes  in  and  for  the  Fitz  Estate.  They 
likewise  proved  the  awards  and  the  proceedings  under  the  Inclosure  Acts,  the  identity 
of  the  lands  [402J  occupied  by  the  defendants  with  those  allotted  to  Humphrey 
Senhou.se,  under  the  Cockermouth  Act,  and  the  antiquity  and  boundaries  of  the 
Fitz  Estiite.  Some  witnesses  also  proved  the  exercise  of  rights  of  common  over  the 
Cockermouth  lands  by  the  owners  of  the  Fitz  Estate. 

Mr.  Simpkinson  and  Mr.  Spence,  for  the  plaintiffs,  relied  on  the  prim4  facie  title 
of  the  rector. 

Mr.  Jervis  and  Mr.  Wray,  for  the  defendants.  It  is  proved  on  the  part  of  the 
defendants  that  the  owners  of  the  Fitz  Estate  had  a  right  of  common  in  the  wastes 
of  Cockermouth  as  appurtenant  to  that  estate,  and  not  par  cause  de  vicinage,  and  that 
the  allotment  to  the  rector  was  made  in  lieu  of  the  modus.  A  modus  for  a  farm 
must  be  for  the  whole  farm — the  farm  with  its  appurtenances ;  and  the  right  of 
common  in  the  wastes  of  Cockermouth  was  one  of  the  appurtenances  to  the  farm. 
A  modus  covering  a  farm  will  extend  to  all  allotments  made  in  respect  of  that  farm. 
Stockwell  V.  Terry  (1  Ves.  115;  2  E.  vfe  Y.  116),  Moncaster  v.  IFutsm  (3  Burr.  1375; 
2  E.  &  Y.  197),  The  Bishop  of  Carlisle  v.  Blam  (1  Yo.  &  J.  123),  Lord  Gwydir  v. 
Foakes  (7  T.  K.  641 ;  2  E.  &  Y.  470),  and  Steele  v.  Mann  (5  Barn.  &  Aid.  22  ;  3  E. 
Y.  1063),  were  cited  for  the  defendants. 

Mr.  Simpkinson,  for  the  plaintiff's.  There  is  no  distinct  proof  of  the  modus,  or 
of  the  boundaries  of  the  estate.  In  The  Bislurp  of  Carlisle  v.  hlain  the  modus  was 
clearly  proved.     All    the  cases  proceed  upon  the   principle  that  it  must  be  proved 
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that  the  common  is  appurtenant  to  the  farm.  In  Lambert  v.  Cumming  (Bunb.  138; 
2  Wood,  315;  1  E.  &  Y.  790),  it  was  proved  that  the  commons  were  part  of  the 
possessions  of  the  monastery  as  well  as  the  [403]  estate,  and  that  both  were  exempt. 
In  Stockwell  v.  Terry  the  decree  proceeded  on  the  ground  that  it  was  proved  that  the 
modus  covered  the  common.  In  Lord  Gwydir  v.  Foakes,  the  question  was,  whether  it 
was  the  intention  of  the  parties  to  pass  the  tithes,  the  works  being  sufficiently  com- 
prehensive for  that  purpose.  The  claim  of  Humphrey  Senhouse  was  in  respect  of 
the  Fitz  Estate  only.  The  evidence  is  not  conclusive  that  there  was  a  modus ;  and, 
if  it  were,  still  the  rector,  by  accepting  the  allotments,  has  only  precluded  himself 
from  claiming  tithes  of  the  Fitz  Estate,  and  not  of  the  commons  appurtenant  to  it. 
It  is  not  proved  that  any  modus  was  paid  for  the  tithes  arising  on  the  commons.  It 
is  true  the  commons,  as  commons,  would  not  produce  the  tithes  which  inclosed  lands 
would  do ;  but,  if  the  party  alter  the  nature  of  the  subject-matter  of  the  agreement, 
the  modus  ceases.  If  there  be  a  modus  for  a  park,  and  the  park  be  disparked,  the 
modus  is  destroyed.  Skinner  v.  Smith{l  Wood,  161 ;  1  Eagl.  &  Y.  510).  The  modus 
being  for  the  Fitz  Estate  and  its  rights  of  common,  and  there  being  now  no  rights  of 
common,  but  land  capable  of  producing  different  titheable  matters  from  those  tithes 
which  were  produced  on  the  commons,  the  modus  is  gone.  The  rector  of  Brigham 
was  no  party  to  the  Cockermouth  Inclosure  Act,  and  that  act  expressly  reserves  his 
rights.  The  plaintiffs  prove  that  there  is  no  fence  between  the  two  commons ;  the 
cattle,  therefore,  might  have  strayed  from  Brigham  to  Cockermouth.  It  is  not 
proved  that  Humphrey  Senhouse  had  any  lands  in  Cockermouth,  and  there  can 
be  no  right  of  common  for  cattle  levant  et  couchant  in  respect  of  a  house  only. 
Schoales  v.  Hargreaves  (5  T.  R.  46).  The  issue  tried  as  to  the  title  of  Humphrey 
Senhouse  to  rights  of  common  in  Cockermouth,  leaves  the  nature  of  that  title  doubtful, 
and  the  rector  was  no  party  to  the  issue. 

Mr.  Jervis,  for  the  defendants.  The  professed  object  of  [404]  the  Brigham  Act 
was  to  extinguish  tithes  and  moduses,  as  well  of  the  old  inclosures  as  of  the  inclosures 
to  be  made  under  that  act.  The  Cockermouth  Act  varied  from  the  former,  by 
giving  the  impropriator  an  option  to  come  in  under  it,  but  which  he  has  not  done. 
Mr.  Senhouse's  claim  under  the  Brigham  Act  was  distinct  notice  to  Lord  Lonsdale 
of  the  modus  insisted  upon.  And,  if  the  estate  had  been  liable  to  tithes  in  kind, 
that  was  the  time  for  Lord  Lonsdale  to  have  asserted  his  claim ;  instead  of  that,  he 
took  possession  of  the  allotment  made  to  him.  With  respect  to  the  Cockermouth 
Inclosure  Act,  Lord  Lonsdale,  though  not  a  party  to  it  as  impropriator,  was  a  party 
to  it  as  an  owner  of  land,  and  is  bound  by  the  verdict  finding  Mr.  Senhouse  entitled 
to  right  of  common  in  Cockermouth,  in  respect  of  the  Fitz  Estate.  Common,  par  cause 
de  vicinage,  may  be  an  excuse  for  trespass,  but  can  give  no  right  to  a  compensation  ; 
and  the  issue,  therefore,  proves  that  the  right  claimed  by  Mr.  Senhouse  was  a  right 
of  common  appurtenant  to  the  Fitz  Estate.  And  it  is  distinctly  proved  that  the 
common  was  a  common  appurtenant. 

June  9th,  1832. — Lord  Lyndhurst,  L.  C.  B.  This  was  a  bill  by  the  Earl  of 
Lonsdale,  the  impropriate  rector  of  the  parish  of  Brigham,  in  the  county  of 
Cumberland,  and  his  lessee,  against  Douglas  and  Harden,  occupiers  of  lands  in  the 
parish  of  Brigham,  and  in  the  township  of  Cookermouth  in  that  parish.  The 
question  is  whether,  under  the  circumstances  of  the  case,  the  bill  can  be  sustained. 
In  1813  an  Act  of  Parliament  was  passed  for  inclosing  land  in  the  township  of  Brigham, 
in  the  parish  of  Brigham.  To  that  Act  the  Earl  of  Lonsdale,  the  impropriate  rector, 
was  a  party.  It  appears  that  Mr.  Senhouse,  under  whom  or  whose  representatives 
the  defendants  hold  the  lands,  was  the  owner  of  a  farm  in  the  township  of  Brigham, 
called  the  Fitz  Estate,  to  which  were  appurtenant  rights  of  common  in  the  waste 
lands  of  Brigham. 

[405]  [His  Lordship  stated  the  provisions  of  the  Brigham  Act.] 

Mr.  Senhouse  sent  in  a  claim  in  respect  of  the  Fitz  Estate  to  the  commissioners. 
This  claim  was  not  opposed,  though  it  was  competent  to  the  impropriate  rector  to  have 
opposed  it ;  it  was,  however,  not  opposed,  but  acted  upon,  as  appears  from  the  testimony 
of  the  commissioners.  An  allotment  was  made  in  respect  of  that  claim.  An  allotment 
was  also  made  to  the  impropriate  rector  in  respect  of  his  tithes.  The  lands  were 
inclosed.  Many  years  have  since  elapsed,  and  under  the  provisions  of  the  Act  the 
tithes,  moduses,  prescriptions,  and  customary  payments  have  been  extinguished. 
Contemporaneously  with  the  Act  I  have  alluded  to,  an  Act  of  Parliament  was  passed 
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for  inclosing  the  lands  in  the  township  of  Cockermouth.  The  Earl  of  Lonsdale,  the 
impropriate  rector,  was  not  a  party  to  this  Act. 

[His  Lordship  stated  the  provisions  of  the  Cockermouth  Act,  especially  the  clause 
giving  the  impropriate  rector  power  to  come  in  under  it.] 

Though  the  impropriate  rector  was  no  party  to  the  Act,  Mr.  Satterthwaite,  the 
Earl's  agent,  carried  in  a  claim  in  respect  of  a  right  of  common,  and  in  respect  of  which 
an  allotment  was  made.  So  far,  therefore,  he  came  in  under  the  Act.  But  whether 
he  came  in  under  the  Act  or  not,  is  not  very  material  in  the  view  I  take  of  the  case. 

[His  Lordship  then  referred  to  Senhouse's  claim  under  the  Cockermouth  Act.] 
That  claim  was  disputed,  and  under  the  provisions  of  the  act  tried  in  an  issue  which 
found  the  claim.  Senhouse  contended  that  the  modus  extended  to  lands  in  Cocker- 
mouth as  well  as  those  in  Brigham,  and,  therefore,  that  the  allotment  under  the  last 
Act  was  free  from  tithe.  The  question  is  whether  the  impropriator  can  contest  this. 
Consider  the  operation  of  the  Acts  of  Parliament.  By  the  first  Act,  an  equivalent  is 
given  in  lieu  of  the  modus :  this  is  accepted  by  the  impropriate  rector ;  and  by  the 
Act  of  Parliament  the  modus  is  extinguished.  [406]  It  is  true  that  the  impropriate 
rector  receives  an  equivalent  for  the  township  of  Brigham  only  :  so  far  is  conceded, 
and  it  may  be  said  that  the  township  of  Cockermouth  ought  to  contribute.  But  what 
has  the  rector  to  do  with  this  1  He  receives  the  equivalent  for  the  modus,  and  that  is 
all  which  he  is  entitled  to.  If  it  had  not  been  an  equivalent  for  a  modus,  but  for 
tithes,  it  would  have  been  different,  and  there  might  then  have  been  some  ground 
for  contending  that  it  was  not  an  equivalent  for  the  tithes  of  the  new  allotments. 
But  what  can  be  claimed  by  the  rector,  when  the  equivalent  is  a  satisfaction  for  the 
modus,  the  whole  that  he  is  entitled  to  ?  Suppose  there  had  not  been  any  inclosure, 
all  he  would  have  been  entitled  to  would  have  been  the  modus,  and  for  that  he  has 
already  had  a  full  equivalent.  Therefore,  supposing  the  right  of  common  of  the  Fitz 
Estate  to  extend  to  Cockermouth,  and  to  be  covered  by  the  modus,  the  impropriate 
rector  receives  an  equivalent  for  the  modus.  This  brings  me,  therefore,  to  Cocker- 
mouth. As  to  the  right  of  common,  the  evidence  appears  to  me  to  be  all  one  way.  It 
at  first  struck  me  that  the  common  might  be  common  par  cause  de  vicinage ;  but  it 
would  appear  not  to  be  so :  for,  according  to  the  evidence,  cattle  were  turned  out 
on  the  common  and  waste  lands  of  Cockermouth :  this  is  the  clear  result  of  the 
evidence. 

In  addition  to  this  Lord  Lonsdale  had  the  opportunity  of  contesting  the  claim. 
The  other  occupiers  did  contest  it,  and  it  was  decided  on  an  issue,  and  I  must  be  of 
the  same  opinion  as  the  jury,  and  consider  the  right  established. 

The  next  question  is  whether  the  modus  extended  to  the  common  and  waste  lands 
in  Cockermouth.  The  evidence  satisfies  me  that  it  did.  There  is  no  evidence  of  any 
tithe  in  kind  having  been  paid,  or  of  any  tithe  having  ever  been  demanded  in  respect 
of  them.  I  am  therefore  satisfied  that  the  modus  extended  to  Cockermouth,  and  the 
[407]  impropriate  rector  has  received  an  equivalent  for  that  modus  under  the  first  Act 
of  Parliament.  I  think  the  case  of  the  impropriate  rector  wholly  fails ;  and  failing, 
and  wholly  failing,  it  must  be  attended  with  the  usual  consequences.  I  think  the  bill 
must  be  dismissed  with  costs. 


Small  and  Others  v.  Attwood  and  Others.  Nov.  21st  and  20  subsequent  days, 
1831 ;  November  1st,  1832. — Where  a  contract  is  entered  into  for  the  purchase 
of  an  estate  by  certain  persons  in  their  own  names,  but  in  fact  on  their  own 
account,  and  also  as  agents  for  other  parties,  a  bill  to  rescind  the  contract  may  be 
filed  in  the  names  of  the  agents  and  the  other  parties.  Where  the  partners  in  a 
Company  or  partnership  are  numerous,  a  bill  may  be  filed  by  some  of  the  partners 
on  behalf  of  themselves  and  the  other  partners  to  rescind  the  contract,  in  a  case 
where  it  is  manifest,  from  the  circumst<vnces,  and  the  evidence,  that  it  is  for  the 
benefit  of  all  the  partners  that  the  contract  should  be  rescinded. — A  contract  for 
the  sale  of  iron  mines  was  rescinded  on  the  ground  of  fniudulent  misrepresenta- 
tions of  the  value  of  the  estate,  and  of  the  prices  of  ironstone  and  other  materials, 
and  of  the  quantities  of  materials  required  for  the  manufacture  of  iron,  notwith- 
standing possession  had  been  taken,  the  mines  worked,  and  other  acts  of  owner- 
ship had  been  exercised,  and  notwithstanding  some  acts  in  confirmation  of  the 
contract. — On  the    sale  of   certain  iron-works,  200,0001.,  part  of  the  purchase- 
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money  was  paid  to  the  vendor  in  Bank  of  England  notes.  The  same  notes  were 
delivered  by  the  vendor  to  his  stock-broker,  by  whom  they  were  paid  into  his  (the 
stock-broker's)  bankers.  On  the  same  day  the  stock-broker  purchased  a  sum  of 
192,7661.  8s.  yd.  New  41.  per  cent.  Bank  Annuities,  in  the  name  of  the  vendor, 
and  the  purchase-money  for  such  stock  was  paid  by  the  cheque  of  the  stock-broker 
on  his  bankers.  The  stock  remained  in  the  name  of  the  vendor,  and  under  his 
control,  for  some  years,  when,  pending  a  suit  for  setting  aside  the  sale  of  the  iron- 
works, on  the  ground  of  misrepresentation,  the  vendor  transferred  the  stock  into 
the  name  of  his  mother. — The  sale  of  the  iron-works  being  rescinded,  on  the 
ground  of  misrepresentation  by  the  vendor,  an  injunction  was  granted  to  restrain 
the  transfer  of  the  stock. — When  a  contract  is  rescinded  for  fraud  or  misrepre- 
sentation, it  is  the  same  as  if  no  contract  had  ever  existed,  and  the  parties  are 
restored  to  the  situation  in  which  they  were  before  the  contract,  as  nearly  as 
possible. 

[Keversed,  1838,  6  CI.  &  F.  232 ;  7  E.  K.  684  (with  note).     See  further, 

3  Y.  &  C.  Ex.  105.] 

The  original  bill  in  this  case  was  filed  27th  June,  1826,  by  Robert  Small,  James 
Henry  Shears,  Francis  Baily,  Michael  Bland,  James  Burton,  Thomas  Frederick  Colby, 
Stuart  Donaldson,  Charles  Hering,  Charles  Kerr,  Hart  Logan,  James  Mackillop,  Johil 
Morrice,  Charles  Saville  Onley,  John  Small,  William  Leathley,  John  Taylor,  and  Philip 
Taylor,  against  John  Attwood,  Henry  James,  and  Kichard  Edwards. 

The  bill,  as  originally  filed,  stated  that,  in  the  month  of  April,  1825,  the  plaintiffs 
and  other  persons,  to  the  number  of  five  hundred  and  seventy-one,  agreed  to  enter 
into  partnership  together,  for  the  purpose  of  working  iron  mines  in  Great  Britain,  and 
other  purposes.  That  an  indenture  of  partnership,  dated  the  29th  of  April,  1825  (the 
terms  of  which  were  set  forth  in  the  bill),  was  executed  by  the  the  plaintiffs,  and  the 
several  other  partners.  That,  after  the  formation  of  the  partnership,  a  treaty  was 
entered  into  by  the  defendant,  Henry  James,  as  agent  for,  and  on  behalf  of,  the 
defendant,  John  Attwood,  with  the  directors  of  the  partnership,  for  the  sale  to  the 
partnership  of  certain  iron-works,  mines,  collieries,  and  other  property,  at  Corngreaves, 
Dudley  Wood,  and  Netherton,  in  the  county  of  [408]  Stafford,  belonging  to  the 
defendant  John  Attwood,  in  the  bill  mentioned  and  described ;  and  that  the  directors 
of  the  partnership,  relying  upon  the  truth  of  certain  representations  and  statements 
in  the  bill  set  forth,  made  by  the  defendant  John  Attwood,  to  their  agent  Philip 
Taylor,  determined  to  purchase  the  property  for  the  partnership,  and  thereupon 
authorized  the  plaintiffs  Small  and  Shears,  and  John  Taylor,  who  had  previously  been 
appointed  the  managing  directors  of  the  partnership,  to  purchase  the  same,  and  to 
enter  into  the  necessary  contracts  or  agreements,  on  the  part  of  the  directors,  with  the 
defendant  John  Attwood  for  that  purpose.  And  that,  accordingly,  by  a  memorandum 
of  agreement,  in  writing,  bearing  date  the  10th  of  June,  1825,  and  made  between,  and 
signed  by,  the  defendant  John  Attwood,  of  the  one  part,  and  the  plaintiff's.  Small, 
Shears,  and  John  Taylor,  of  the  other  part,  the  defendant  John  Attwood  agreed  to 
sell  to  the  said  John  Taylor,  Shears,  and  Small,  and  the  said  John  Taylor,  Shears,  and 
Small  agreed  to  purchase  of  the  defendant  John  Attwood,  the  freehold  and  leasehold 
estates,  iron-works,  collieries,  and  other  property,  mentioned  and  comprised  in  the 
schedule  thereunder  written,  at  the  price  or  sum  of  600,0001.,  of  which  25,0001.  was 
to  be  deposited  on  the  signing  of  the  agreement,  200,0001.  to  be  paid  on  the  1st  of 
October  following,  when  possession  was  to  be  given,  and  the  remainder  was  to  be  paid 
by  the  instalments,  at  the  time  and  in  the  manner  thereinafter  mentioned.  And  the 
defendant  John  Attwood  agreed,  on  payment  of  the  before-mentioned  sum  of  200,0001., 
and  on  the  titles  being  accepted,  to  give  full  and  complete  possession  of  the  se\eral 
freehold  and  leasehold  estates,  and  other  property  thereby  contracted  to  be  sold,  and, 
if  required,  to  convey,  assign,  and  assure  the  same  to  trustees,  in  trust,  to  secure  the 
residue  of  the  purchase-money  and  interest,  by  the  instalments  thereinafter  mentioned, 
and  subject  thereto,  in  trust  for  the  purchasers,  or  as  they  should  direct  or  appoint. 
That  difficulties  arose  in  making  out  the  title,  in  consequence  of  which  possession  could 
not  be  de-[409]-livered,  according  to  the  terms  of  the  agreement,  on  the  1st  October, 
1825.  That  the  plaintiffs  thereupon  gave  notice  that  they  abandoned  the  contract. 
That  a  negotiation  was  then  entered  into  between  the  directors  and  Attwood  and 
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Henry  James,  for  renewing  the  contract ;  and  that  doubts  being  then  entertained  by 
some  of  the  directors,  whether  the  representations  which  had  been  made  by  Attwood 
to  P.  Taylor,  before  the  first  contract  was  entered  into,  and  upon  the  faith  of  which 
that  contract  had  been  made,  were  correct,  it  was  proposed  by  the  directors  that  a 
deputation  should  go  down  to  Corngreaves,  for  the  purpose  of  having  the  before-men- 
tioned statements  verified  by  Attwood,  and  that  if  those  statements  should  be  verified 
to  their  satisfaction,  the  contract  should  be  renewed,  under  certain  modifications,  with 
respect  to  the  title  and  the  time  of  the  possession  of  the  property  being  delivered. 
That  Attwood  agreed  to  the  proposal  of  the  directors,  and  thereupon  a  deputation, 
consisting  of  Messrs.  Small,  Leathly,  and  Donaldson,  three  of  the  dii-ectors,  went  down 
to  Corngreaves  in  the  month  of  October,  1825  ;  that  Attwood  and  H.  James,  and  the 
defendant  Edwards,  who  was  Attwood's  book-keeper,  met  the  deputation  at  Corn- 
greaves, and  that,  for  the  purpose  of  verifying  Attwood's  preceding  statements  to 
Philip  Taylor,  certain  papers,  which  had  been  made  up  by  Attwood,  with  the  assistance 
of  James  and  Edwards,  were  then  delivered  to  the  deputation,  as  statements  of  the 
actual  cost  of  the  different  processes  of  making  and  manufacturing  iron  at  the  said  iron- 
works, at  the  time  the  original  treaty  was  first  entered  into.  That  the  deputation 
were  told  that  no  books  had  been  kept  at  the  works  from  which  those  statements 
could  be  proved,  but  were  expressly  assured  by  Attwood,  James,  and  Edwards  that 
the  statements  in  the  papers  delivered  to  the  deputation  were  true  and  correct ;  that 
the  deputation  was  satisfied  with  the  statements  contained  in  the  papers,  but  discovered, 
on  looking  over  the  property,  that  that  part  of  it  by  which  the  works  were  connected 
with  the  Dudley  canal  [410]  was  held  by  Attwood  as  tenant  at  will,  by  which  the 
value  of  the  property  might  be  materially  affected.  That  the  deputation  then  returned 
to  London,  and  made  a  report  to  the  directors  to  the  effect  above  mentioned.  That, 
in  consequence  of  this  report,  the  directors  determined  to  renew  the  contract,  provided 
Attwood  would  consent  to  an  abatement  of  the  purchase-money  in  respect  of  the  injury 
which  the  property  might  sustain  if  the  communication  with  the  canal  should  be  cut 
off.  That  the  defendant  John  Attwood  agreed  that  the  sum  of  50,0001.  should  be 
abated  from  the  purchase-money,  on  the  grounds  above  mentioned ;  and  the  directors 
then  agreed  to  go  on  with  the  purchase.  That  certain  agreements,  bearing  date 
respectively  the  1st  day  of  October,  and  the  4th  day  of  November,  1825,  in  the  bill 
particularly  mentioned,  were  then  entered  into  and  signed  by  the  defendant  John 
Attwood,  and  the  plaintiffs  Small,  Shears,  and  John  Taylor,  whereby,  among  other 
things,  it  was  agreed  that  such  variation  in  payment  of  the  said  purchase-money  should 
be  made  as  in  the  last-mentioned  agreements  set  forth.  That,  in  pursuance  of  the 
said  several  agreements,  the  plaintiffs  Small  and  Shears,  and  John  Taylor,  on  or  about 
the  4th  day  of  November,  1828,  caused  twenty -five  Exchequer  Bills  for  10001.  each 
to  be  delivered  to  the  defendant  John  Attwood,  and  also  paid  to  him  the  sum  of 
200,0001.  in  part  payment  of  the  purchase-money  for  the  property.  That,  on  the  9th 
day  of  November,  r825,  possession  of  the  property  was  delivered  to  Philip  Taylor,  as 
the  agent  of  the  directors,  who,  as  such  agent,  began  to  carry  on  the  manufacture  of 
iron,  at  the  works.  The  bill  alleged  that  the  statements  and  representations  made  by 
Attwood,  as  the  plaintiffs  had  since  discovered,  were  false  and  fraudulent,  Attwood 
having  thereby  greatly  understated  the  cost  of  the  several  processes  of  making  and 
manufacturing  iron  at  his  works.  That  the  defendant  John  Attwood  had  also  fraudu- 
lently concealed,  from  the  directors  and  their  agents,  various  faults  and  defects  in  the 
coal  under  the  property,  of  which  he  was  perfectly  aware.  The  [411]  bill  charged  at 
great  length,  and  in  detail,  various  instances  of  the  misrepresentations  alleged  by  the 
bill  to  have  been  made  by  the  defendant,  John  Attwood,  and  charged  fraudulent 
collusion  between  Attwood  and  James  and  Edwards,  and  prayed  that  the  several 
contracts  might  be  rescinded,  and  that  the  plaintiffs'  costs  might  be  paid  to  Attwood, 
James,  and  Edwards. 

The  defendant,  John  Attwood,  by  his  answer,  denied  that  any  fraudulent  mis- 
representations had  been  made  by  him,  and  denied,  in  detail,  the  charges  of  fraud 
contained  in  the  bill.  He  also,  by  his  answer,  insisted  that  the  statements  mentioned 
in  the  bill  to  have  been  made  by  him  to  Philip  Taylor  and  to  the  deputation  were 
made  upon  cerfciin  assumptions  stated  in  his  answer,  and  which,  he  averred,  had  been 
explained  by  him,  or  James  and  Edwards,  at  the  times  of  the  statements  being  made. 

He  also  stated,  by  his  answer,  that  the  deputation  from  the  Company,  and  agents 
on  their  behalf,  consisting  of  engineers,  and  persons  of  the  first  talent  and  ability, 
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had  inspected  and  examined  the  mines  and  works,  and  that  all  his  books  and  accounts 
had  been  produced  to  them,  and  every  facility  had  been  given  to  them  for  ascertain- 
ing the  nature  and  value  of  the  property.  And  that  after  the  deputation  from  the 
Company  had  examined  the  property,  and  the  books  and  accounts.  Small,  Shears  and 
Taylor  entered  into  the  subsequent  agreement  of  the  4th  November,  1825,  by  which 
the  abatement  of  50,0001.  was  made  in  the  purchase-money.  That  possession  of  the 
mines  was  delivered  to  Philip  Taylor  as  the  agent  of  the  Company,  on  the  9th 
November,  1825,  and  that  no  dissatisfaction  was  expressed  until  some  time  afterwards, 
when,  from  a  change  in  the  value  of  iron,  and  the  mismanagement  of  the  Company, 
the  property  had  become  depreciated  in  value. 

The  following  objections  to  the  bill  were  also  raised  by  the  answer  of  the  defen- 
dant, John  Attwood  : — First,  That  the  contracts  being  with  Small,  Shears,  and  John 
Taylor,  [412]  and  not  with  the  Company,  Small,  Shears,  and  Taylor  alone  were  the 
proper  parties  to  file  the  bill ;  and  that  the  bill  could  not  be  maintained  by  them  and 
the  other  plaintiffs.  Secondly,  That  if  the  contracts  were  to  be  considered  as  made 
with  the  Company,  all  the  persons,  partners  or  interested  in  the  Company,  ought  to 
be  parties  to  the  suit.  And,  Thirdly,  That  whatever  objections  might  have  arisen 
originally  to  the  contracts,  those  objections  had  been  waived,  and  the  contracts  con- 
firmed by  the  subsequent  agreements,  and  the  conduct  of  the  agents  of  the  Company 
when  in  possession  of  the  property,  and  with  full  knowledge,  or  the  means  and  oppor- 
tunity of  knowing  all  the  facts,  and  the  value  of  the  property. 

The  defendants,  James  and  Edwards,  denied  any  fraudulent  misrepresentations  on 
their  part,  or  collusion  with  Attwood. 

The  bill  was  afterwards  amended  by  striking  out  Philip  Taylor  as  a  plaintiff,  and 
making  him  a  defendant,  charging  collusion  between  him  and  the  defendant,  John 
Attwood  ;  and,  as  evidence  of  such  collusion,  charging  certain  pecuniary  accommoda- 
tions, in  the  bill  mentioned  to  have  been  given  by  the  defendant,  John  Attwood,  to 
Philip  Taylor.  The  plaintiff,  John  Taylor,  the  brother  of  Philip  Taylor,  and  who 
declined  to  continue  a  plaintiff,  was  also  struck  out  as  a  plaintiff,  and  made  a 
defendant. 

The  bill,  as  amended,  prayed  that  the  several  contracts  or  memorandums  of  agree- 
ment, of  the  10th  day  of  June,  1825,  the  1st  day  of  October,  1825,  and  the  4th  day 
of  November,  1825,  might  respectively  be  declared  to  have  been  obtained  by  fraud, 
and  to  be  void,  and  might  be  delivered  up  to  be  cancelled,  and  that  an  account  might 
be  taken  of  all  sums  of  money  which  had  been  paid  in  respect  of  the  purchase-money, 
and  the  interest  thereon,  under  or  pursuant  to  the  said  several  contracts,  and  also  of 
the  money  paid  by  or  on  behalf  of  the  partnership,  to  the  defendant,  John  Attwood, 
for  the  steel  therein  mentioned.  And  that  the  defendant,  John  Attwood,  might  be 
ordered  to  re-[413]-pay  the  same,  together  with  interest  thereon,  to  the  plaintiffs, 
Small,  Shears,  Baily,  and  Donaldson,  and  the  said  John  Taylor,  the  trustees  of  the 
partnership,  for  the  partnership.  And  that  an  account  might  be  taken  of  all  monies 
expended  by  the  partnership,  or  their  agents,  in  lasting  improvements  upon  the 
property,  and  of  all  the  costs,  charges,  and  expenses  which  had  been  incurred  by  the 
partnership  on  account  and  in  respect  of  the  said  contracts,  and  the  several  matters 
theceinbefore  mentioned.  And  that  the  defendant,  John  Attwood,  might  be  ordered 
to  pay  to  the  said  trustees  what  should  appear  to  have  been  so  expended  upon  such 
improvements,  and  the  amount  of  the  said  costs,  charges,  and  expenses,  the  plaintiffs 
thereby  offering  to  deliver  up  the  possession  of  the  property  to  the  defendant,  John 
Attwood,  and  to  account  to  him  for  the  rents  and  profits  thereof  since  the  time  that 
the  partnership  had  taken  possession  thereof.  And  also  to  deliver  up  to  the  said 
defendant,  John  Attwood,  the  said  steel.  The  bill  also  prayed  an  injunction  to  restrain 
proceedings  by  the  defendant,  John  Attwood,  to  recover  possession  of  the  premises,  and 
to  restrain  proceedings  at  law  on  the  agreement,  and  also  prayed  a  ne  exeat  regno 
against  the  defendant,  John  Attwood,  and  that  the  costs  of  the  suit  might  be  paid 
by  all  the  defendants. 

The  defendant,  Philip  Taylor,  by  his  answer,  and  Attwood,  by  his  further  answer, 
denied  all  collusion  between  them. 

By  an  order,  dated  28th  February,  1829,  an  injunction  was  granted  to  restrain  all 
proceedings  at  law  by  the  defendant,  John  Attwood,  to  recover  the  interest  on  the 
purchase-money,  on  the  terms  of  the  plaintiffs  paying  the  same  into  Court,  in  trust  in 
the  cause. 
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An  immense  body  of  evidence  was  entered  into.  The  cause  was  heard  on  the  Ist 
of  November,  1831,  and  twenty  subsequent  days.(a)^ 

[414]  Mr.  Knight,  Mr.  James  Wigram,  and  Mr.  Sharpe,  for  the  plaintiffs. 

Sir  Edward  Sugden  and  Mr.  Lovat,  for  the  defendant  Attwood. 

Mr.  Jervis,  for  the  defendants  James  and  Edwards. 

Mr.  Duckworth,  for  the  defendant  Philip  Taylor. 

Mr.  Knight,  Mr.  James  Wigram,  and  Mr.  Sharpe,  for  the  plaintiffs. (a)^  With 
respect  to  the  law  of  the  case,  it  is  throughout  made  a  very  prominent  part  of  the 
defence  upon  this  record  that,  as  the  contract  was  made  with  Small,  Shears,  and  John 
Taylor ;  and  the  present  plaintiffs  sue  on  behalf  of  themselves  and  the  British  Iron 
Company  generally,  the  suit  is  improper.  It  is,  however,  clear,  from  the  evidence, 
that,  before  the  contract  was  entered  into,  the  defendant,  Attwood,  was  fully  aware 
that  the  contract  was  made  on  behalf  of  the  British  Iron  Company.  He  never  for  a 
moment  supposed  that  Small,  Shears,  and  John  Taylor  were  purchasing  on  their  own 
account.  It  is  true  that  the  British  Iron  Company  is  never  distinctly  referred  to. 
But  it  cannot  be  disputed  that,  if  a  trustee  or  agent  be  defrauded  in  a  contract  entered 
into  by  him,  his  cestui  que  trust  or  principal  may  sue  for  it.  The  contract  having 
been  entered  into  on  behalf  of  the  British  Iron  Company,  the  instalments  of  the 
purchase-money  having  been  paid  out  of  their  funds,  and  the  concern  having  been 
carried  on  at  their  risk,  they  have  a  right  to  sue  as  cestuis  que  trust,  for  the  purpose 
of  rescinding  the  contract. 

With  respect  to  the  objection  that  this  is  a  suit  by  some  partners  on  behalf  of  them- 
selves and  others,  the  partnership  is  proved  now  to  consist  of  more  than  four  hundred 
persons  ;  to  have  put  them,  therefore,  upon  the  [415]  record,  would  have  been  utterly 
impracticable.  It  has  been  supposed  that  some  late  decisions  by  Lord  Eldon  are  in 
contradiction  to  former  cases  decided  by  him ;  and  that  no  relief  can  be  given  in 
cases  of  the  present  description,  even  though  it  be  impossible  to  bring  all  the  parties 
before  the  Court.  This  is,  however,  disposed  of  by  the  fact  that  the  cases  in  which 
Lord  Eldon  refused  to  go  on  without  all  the  parties,  were  cases  in  which  the  partner- 
ship was  sought  to  be  dissolved,  or  the  rights  of  absent  parties  sought  to  be  taken 
from  them  without  a  hearing  being  aflPorded  to  them.  Cases,  also,  in  which  a  con- 
tribution was  sought  to  be  enforced  against  absent  parties.  Van  Sandau  v.  Moore 
(1  Russell,  441)  was  a  case  of  that  description. 

The  cases  which  may  be  referred  to  on  the  subject  are,  Adair  v.  The  New  River 
Company  (11  Ves.  429),  Cockburn  v.  Thompson  (16  Ves.  321),  Hitchens  v.  Congreve 
(4  Russ.  562),  Bromley  v.  Smith  (1  Sim.  8),  Gray  v.  Chaplin  (2  Sim.  &  S.  267),  and 
Long  V.  Vonge  (2  Sim.  369),  in  which  last  case  the  Vice-Chancellor  recognised  and  acted 
upon  the  distinction  between  cases  seeking  for  a  dissolution  of  a  partnership,  and 
cases  seeking  for  relief  on  behalf  of  a  partnership.  The  case  of  Douglas  v.  Horsfall 
(2  Sim.  &  S.  185)  shews  the  right  of  a  cestui  que  trust,  under  a  contract  of  this 
description,  to  sue. 

It  is  unnecessary  to  cite  cases  to  shew  the  legality  of  this  partnership.(i) 

With  regard  to  the  effect  of  Mr.  Attwood's  answer,  the  rule  is  that,  as  between 
the  answer  and  one  witness,  the  answer  must  be  as  positive,  direct,  and  clear,  as  the 
statement  of  the  witness.  Walton  v.  Hobhs  (2  Atk.  19),  Janson  v.  [416]  Jiany  (2  Atk. 
140),  and  Piling  v.  Armitage  (12  Ves.  78).  But  even  where  the  answer  is  positive, 
the  evidence  of  one  witness,  coupled  with  circumstances,  will  prevail  against  it. 

The  majority  of  cases  in  the  books  in  which  this  Court  has  been  applied  to  for 
relief,  on  the  ground  of  misrepresentation,  are  cases  of  resistance  to  specific  perform- 
ance ;  and  there  is  a  well  known  distinction  between  resistance  to  a  specific  perform- 
ance, and  the  rescinding  of  a  contract ;  but  it  is  a  clear  and  admitted  principle  in 
Courts  of  equity  that,  where  the  case  amounts  to  fraud,  the  agreement  must  be 
rescinded,  and  as,  in  substance,  there  has  been  no  agreement  in  the  contemplation  of 

(a)*  The  extreme  length  of  the  evidence,  which  was  directed  to  matters  of  fact, 
precludes  the  reporter  from  giving  it  in  detail.  The  general  result  of  it  will  be  found 
in  the  judgment. 

{of  The  reporter  is  compelled,  from  the  great  length  of  the  case,  to  confine  the 
report  to  those  arguments  only  which  turned  on  questions  of  law. 

(i)  The  counsel  for  the  defendants  stated  that  it  was  not  their  intention  to  raise 
any  question  upon  this  point. 
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equity,  the  doctrine  of  compensation  has  no  application.  In  Edwards  v.  M^Leay 
(Coop.  308)  Sir  W.  Grant  set  aside  a  purchase  after  a  conveyance  executed  and  posses- 
sion delivered,  on  the  ground  that  a  part  of  the  property  was  known  by  the  vendor 
to  be  held  by  an  insufficient  title,  and  that  fact  had  not  been  coramunicated.  Other 
eases  recognising  this  principle  are  Lisney  v.  Selhy  (2  Lord  Raym.  1118),  Dobell  v. 
Stevens  (3  Barn.  &  Cr.  623),  lurner  v.  Harvey  (Jacob,  169),  Beaumont  v.  Dukes  (ibid. 
422),  Cl&rmont  v.  Tasburgh  (1  Jac.  &  W.  112),  and  I'he  Attorney-General  v.  Morgan 
(2  Russell,  306).  In  an  unreported  case  of  Dunlop  v.  Bunn,  being  the  present  Vice- 
Chancellor,  which  was  a  bill  to  set  aside  a  contract  upon  the  ground  of  misrepresenta- 
tion, the  Vice-Chaneellor,  in  allusion  to  some  arguments  which  had  been  addressed 
to  him,  on  the  necessity  of  its  being  shewn  that  the  property  was  less  valuable  than 
it  had  been  represented  to  be,  denied  the  accuracy  of  such  position,  and  referred  to 
a  case  which  to  his  knowledge  had  been  before  Lord  Eldon,  in  which  it  was  distinctly 
proved  that  the  party  had  obtained  an  equivalent  [417]  for  his  purchase-money;  but 
Lord  Eldon  set  aside  the  contract,  on  the  ground  that  the  property  had  been  repre- 
sented to  be  more  valuable  than  it  really  was. 

The  right  of  the  plaintiffs  to  seek  relief  against  the  defendants,  Edwards,  James, 
and  Philip  Taylor,  as  agents,  who  are  participators  in  a  fraud,  is  plain  from  the  cases 
of  Le  Texier  v.  The  Margravine  of  Anspach  (15  Yes.  159,  164),  Bowles  v.Steivart  (1  Scho. 
&  Lefr.  209),  and  King  v.  Martin  (2  Ves.  jun.  641).  The  doctrine  is  also  recognised 
by  Lord  Redesdale,  in  his  book  upon  pleading  (page  153). 

If  any  reliance  be  placed  on  possession  being  taken  of  the  property,  it  may  be 
sufficient  to  say  that,  in  Edwards  v.  M'Leay,  not  only  had  possession  been  delivered, 
but  a  conveyance  executed.  From  the  nature  of  the  present  case,  whatever  frauds 
existed  could  not  be  discovered  until  after  possession  had  been  taken.  If  the  Company 
have  had  possession,  it  has  been  by  means  of  improper  acts  on  the  part  of  the  defen- 
dant Attwood,  of  which  he  cannot  complain.  He  puts  them  in  possession  under  a 
contract,  which,  by  reason  of  his  own  conduct,  the  Court  must  treat  as  if  it  had  never 
existed ;  and  he  cannot  complain  that  his  property  has  been  used  and  enjoyed  in  a 
manner  occasioned  by  his  own  misconduct. 

With  regard  to  compensation,  the  plaintiffs  do  not  seek  it.  They  desire  to  rescind 
the  contract  altogether,  which  is  the  relief  invariably  afforded  when  a  contract  is 
attacked  on  the  ground  of  fraud.  Where  a  contract  is  rescinded  on  the  ground  of 
fraud,  the  Court  treats  it  as  no  contract  at  all,  and,  therefore,  not  susceptible  of  those 
rules  of  compensation  which  apply  where  there  is  a  bona  tide  error,  a  mistake,  as  to 
which  no  fraud  is  attributable.  To  apply  the  doctrine  of  compensation  to  a  case  like 
the  present,  in  which  a  trade  has  been  sold,  where  the  object  has  been  to  employ 
capital  in  a  way  which  would  produce  a  large  re-[418]-turn  by  way  of  interest,  would 
be  the  greatest  hardship  and  injustice ;  and  accordingly.  Sir  John  Leach,  in  cases 
where  the  subject-matter  of  the  contract  has  been  a  trade,  has  declared  that,  in  his 
opinion,  the  rules  as  to  compensation  do  not  apply,  for  that  the  amount  of  the  com- 
pensation cannot  be  ascertained.  Assuming,  however,  a  case  of  fraud  to  be  established, 
there  is  neither  authority  nor  principle  for  the  Court  to  hold  the  case  capable  of 
compensation ;  and  the  Court  will  restore  the  parties  to  their  original  rights,  varied 
only  so  far  as  they  have  of  necessity  been  varied  by  the  unavoidable  consequences  of 
the  contract ;  and  will  direct  proper  accounts  to  be  taken  between  the  parties. 

Sir  Edward  Sugden  and  Mr.  Lovat,  for  the  defendant  John  Attwood.  The  bill 
cannot  be  maintained  in  the  present  form  and  state  of  the  record.  The  plaintiffs 
affect  to  represent  a  Company  called  the  British  Iron  Company,  the  members  of  which 
are  stated  to  have  consisted  of  five  hundred  and  seventy-one  persons  in  number,  and 
are  admitted  to  be  now  upwards  of  four  hundred.  It  has  frequently  been  attempted 
by  companies  of  this  description  to  act  as  corporations,  and  the  legislature  has 
constantly  exerted  itself  to  prevent  them.  It  is  a  general  rule  of  this  Court,  and  it 
is  a  rule  peculiar  to  a  Court  of  Equity,  that  a  party  cannot  have  a  remedy  for  a  partial 
relief.  If  there  be  any  title  to  relief  as  regards  any  certain  subject,  the  whole  case 
must  be  brought  before  the  Court  at  once,  and  however  numerous  the  parties  may  be, 
they  must  all  be  brought  before  the  Court,  in  order  that  their  several  rights  may  at 
once  be  adjudicated.  This  rule,  though  sometimes  attended  with  expense,  is  in  the 
end  productive  of  great  benefit  to  the  public,  as  it  prevents  a  multiplicity  of  suits. 

There  is  no  difference  between  the  present  Company  and  any  ordinary  partnership. 
In  contemplation  of  law  it  is  precisely  the  same  as  an  ordinary  partnership,  consisting 
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of  only  five  or  six  partners.  If  a  bill  had  been  filed  by  [419]  three  partners  out  of 
six,  it  cannot  be  pretended  that  such  a  bill  could  possibly  have  been  supported.  How 
then  can  the  greatness  of  the  number,  which  is  against  public  policy,  place  the 
plaintiffs  in  a  better  situation  than  if  they  had  consisted  of  a  few  individuals?  The 
objection  is  one  of  substance  and  not  of  form.  If,  according  to  the  bill,  the  parties 
are  so  numerous,  and  their  shares  so  liable  to  fluctuation,  that  it  is  impossible  to  make 
them  parties,  what  is  there  upon  the  record  to  shew  that  the  present  plaintiffs  have 
a  right  to  file  a  bill  on  behalf  of  those  persons  whose  title  is  so  fluctuating.  Where 
the  number  is  so  enormous  that  they  could  not  be  made  parties  to  the  suit,  and  who, 
from  the  statement  in  the  bill,  it  is  manifest  could  never  have  been  consulted  on  the 
subject,  what  right  can  any  one  partner  have,  without  the  consent  of  his  co-partners, 
to  say  that  he  will  get  rid  of  a  contract  which  stands  in  this  situation?  They  have 
entered  into  an  agreement  under  the  authority  of  the  partnership  deed,  and  under 
that  authority  a  few  of  the  partners  have  made  a  purchase  for  600,0001. ;  under  the 
same  authority  they  have  paid  220,0001.  to  the  vendor,  and  have  taken  possession  of 
the  property  and  carried  on  the  trade  for  years.  A  few  of  the  partners  now  say,  we 
will  rescind  the  contract,  get  back  the  220,0001.  and  give  up  the  property.  Now, 
suppose  some  of  the  proprietors  out  of  the  five  hundred  and  seventy-one,  or  some  of 
those  cestuis  que  trust  interested  in  the  shares,  were  to  say,  we  object  to  the  contract 
being  rescinded.  Iron  was  161.  a  ton,  and  therefore  you  bought;  it  is  now  31.  a  ton, 
and  therefore  you  desire  to  get  rid  of  the  contract ;  we  are  of  opinion  iron  will  rise 
in  value.  One  third  of  the  purchase-money  has  been  paid,  and  we  are  seised  in  fee  of 
one  third  of  the  estate,  and  we  will  not  relinquish  it.  As  this  partnership  does  not 
differ  from  any  other,  and  as  this  is  a  purchase  by  the  partnership,  and  the  purchase 
of  an  estate  in  fee  simple,  the  consequence  is  that  though,  as  between  the  partners 
themselves,  it  may  be  treated  as  partnership  stock,  still  to  all  intents  and  pur-[420]- 
poses,  it  is  a  real  investment,  a  purchase  of  real  property ;  which  now  belongs  to  all 
the  members  of  the  partnership,  and  it  is  so  treated  by  the  Company  in  all  their 
proceedings.  Then,  are  all  the  five  hundred  and  seventy-one  persons  to  be  divested 
of  their  property  in  this  estate,  because  the  plaintiffs  like  to  rescind  the  contract? 
It  may  be  of  the  greatest  advantage  to  them,  and  the  greatest  disadvantage  to  the 
five  hundred  other  persons,  that  the  contract  should  be  rescinded.  It  never  can  be 
contended  that,  if  twelve  persons  buy  an  estate,  two  of  them  can  sell  it  because  they 
are  partners.  And  if  not,  what  is  the  present  case  ?  Twelve  persons  seek  to  rescind 
a  contract  entered  into  by  three  persons  on  behalf  of  five  hundred  and  seventy-one. 

Suppose  there  was  a  little  concert  in  the  case,  how  would  that  operate  ?  Suppose 
Mr.  Attwood  and  the  plaintiffs  were  in  league  together  to  get  rid  of  the  contract 
behind  the  backs  of  the  general  proprietors,  how  easily  this  might  be  effected  by  a 
scheme  like  the  present.  It  cannot  be  contended  that  this  will  do  as  a  bill  by  the 
three  who  entered  into  the  contract ;  for  there  is  no  rule  more  settled  than  that  if, 
with  plaintiffs  who  have  a  right  to  sue,  co-plaintiffs  are  joined  who  have  no  right  to 
sue,  the  bill  must  be  dismissed  :  the  record  cannot  be  encumbered  with  plaintiffs  who 
have  no  right  to  sue.  The  bill  is,  however,  a  bill  by  the  partnership ;  and  being  a 
bill  by  the  partnership  brought  in  the  names  of  a  few  of  the  partners,  without  the 
authority  and  against  the  consent  of  the  rest,  it  cannot  be  maintained. 

It  has  been  said  that  the  utmost  extent  of  the  cases  is  that  Lord  Eldon  refused 
to  go  on  where  the  partnership  was  to  be  dissolved  and  the  partners  were  absent. 
Those  cases  affirm  the  simplest  of  all  simple  rules.  When  there  is  a  common  wrong 
to  be  redressed,  and  there  is  a  vast  body,  and  it  may  be  inconvenient  to  bring  that 
whole  body  before  the  Court,  a  few  may  represent  the  many.  There  are  some  very 
familiar  instances  of  this  in  the  cases  which  [421]  have  been  cited.  In  Bromley  v. 
Smith  (1  Sim.  8)  there  was  a  common  wrong  by  misapplication  of  money  under  an 
Inclosure  Act,  and  a  few  were  permitted  to  enforce  the  right  in  favour  of  the  many. 

In  HUchens  v.  Congreve  (4  Euss.  562)  it  was  not  seriously  denied  that  the  few 
might  enforce  the  right  in  favour  of  the  many  ;  but  what  was  the  right  in  that  case? 
Some  fraudulent  directors  had  bought  an  estate  for  10,0001. ;  they  had  made  a  nominal 
and  fictitious  sale  of  it,  and  they  pretended  to  the  great  body  of  the  Company  whom 
they  represented,  or  rather  whom  they  misrepresented,  that  they  had  given  30,0001. 
for  it,  and  then  they  put  20,0001.  into  their  own  pockets.  The  directors  filed  a  bill, 
not  to  rescind  the  contract,  for  they  kept  the  estate  and  meant  to  keep  it,  as  the  very 
subject  for  which  they  were  dealing,  not  upon  any  dispute  between  them  and  the 
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seller  of  that  estate,  for  he  had  committed  no  fraud,  but  against  the  persons  who  had 
put  the  20,0001.  in  their  pocket,  in  order  to  make  them  repay  the  money,  and  accord- 
ingly they  were  compelled  to  repay  it.  Why  not  1  It  was  not  to  rescind  anything ; 
it  was  not  to  change  any  relative  position,  but  it  was  to  put,  without  the  hazard  of 
losing  any  thing,  without  divesting  any  thing,  20,0001.  into  the  pocket  of  the  many. 
But  there  was  no  rescinding,  nothing  to  be  divested,  something  might  be  gained,  but 
nothing  could  be  lost  in  that  case.  There  is  no  question  that  a  party  may  be  permitted 
to  redress  a  manifest  wrong,  or  to  assert  a  positive  claim  of  that  nature  ;  and  the 
oases  go  to  that  extent,  and  to  that  extent  only. 

Adair  v.  The  New  River  Company  (1  Ves.  429)  was  a  case  in  which  the  plaintiff  was 
rightly  upon  the  record,  and  the  question  was  about  the  defendants  only.  The  New 
River  Company  was  a  corporation,  and  they  had  the  wholeUegal  interest  in  the  property 
in  question  as  a  corporation,  and  Lord  Eldon  thought  that  sufficient.  He  put  the 
case  of  suit  to  a  mill  and  the  case  of  creditors.  Now  there  is  no  doubt  that,  in  equity, 
where  the  number  is  inconvenient  to  try  [422]  that  question,  a  few  persons  may 
represent  the  whole.  The  right  may  be  fairly  tried  against  the  few,  and  afterwards 
a  separate  suit  may  be  brought  against  any  individual  who  stands  out ;  and  the  decree 
which  was  obtained  may  be  used  against  the  general  body.  This  is  for  convenience, 
and  to  prevent  the  multiplicity  of  suits. 

The  case  of  creditors  might  possibly  mislead.  A  case  familiar  to  this  Court  is  one 
in  which  two  or  three  persons,  on  behalf  of  themselves  and  the  rest  of  the  creditors 
who  may  come  in  and  contribute  to  the  expense  of  the  suit,  are  made  plaintiffs  on 
behalf  of  themselves  and  the  other  creditors ;  from  which  it  would  seem  as  if  one 
person  could  file  a  bill  on  behalf  of  many  persons.  But  it  is  no  such  thing :  by  the 
rules  of  a  Court  of  equity,  any  one  creditor  may  file  a  bill  for  his  own  demand.  In 
such  a  suit  it  will  be  necessary  to  take  an  account  of  the  debts,  and  advertisements 
would  go  out  calling  upon  the  creditors  to  come  in.  The  effect  would  be  just  the 
same,  although  the  decree  in  some  manner  varies  between  a  suit  by  the  few  and  a 
suit  by  the  many  ;  but  the  suit  is  filed  by  the  few  on  behalf  of  themselves  and  others 
who  shall  contribute  to  the  suit,  and  it  has  not  the  slightest  bearing  upon  the  present 
case,  being  only  for  the  administration  of  the  common  funds  and  assets. 

Cockhurn  v.  Thompson  was  a  bill  on  behalf  of  the  members  of  a  public  institution, 
and  on  behalf  of  themselves  only,  against  a  solicitor  of  the  body  for  a  breach  of  trust. 
It  was  precisely  the  same  as  the  case  of  Hitchens  v.  Congreve,  that  is,  it  was  a  wrong 
which  might  be  remedied,  and  against  which  relief  might  be  sought  by  the  few  on 
behalf  of  the  many  :  but  nothing  was  to  be  divested,  nothing  to  be  rescinded,  but 
only  a  palpable  wrong  to  be  redressed,  and  the  whole  body  might  as  well  assert  their 
right  by  a  dozen  as  by  twelve  hundred  individuals.  And  so  it  was  decided  in  the 
case  of  Cfray  v.  CJiaplin  before  the  present  Master  of  the  Rolls,  when  Vice-Chancellor, 
in  which  he  permitted  some  of  the  shareholders  of  a  canal  to  file  a  bill  on  behalf  of 
themselves  and  others.  That  bill  did  not  succeed.  On  [423]  appeal  to  Lord  Eldon 
that  order  was  reversed ;  and  it  was  held  that,  under  the  circumstances  of  the  case, 
the  application  to  rescind  could  not  be  maintained. 

Long  V.  Yonge  was  cited  by  the  other  side,  not  for  the  purpose  of  stating  what  the 
authority  was,  for  that  would  have  been  inconvenient,  but  for  the  purpose  of  an 
observation  made  by  the  present  Vice-Chancellor.  In  that  case  it  was  decided,  what 
has  indeed  been  often  decided,  that  some  of  the  members  of  a  partnership  cannot  file 
a  bill  on  behalf  of  themselves  and  the  others  for  the  dissolution  of  the  partnership, 
but  that  all  the  partners,  however  numerous,  must  be  parties  to  the  suit.  That  any 
number  less  than  the  whole,  except  those  who  are  upon  the  record  as  defendants, 
cannot  file  a  bill  to  dissolve  the  partnership,  however  numerous,  and  although  the 
number  is  such  as  to  render  it  impossible  that  the  partnership  ever  can  be  dissolved, 
because  a  consent  cannot  be  obtained  when  there  is  so  large  a  body,  in  consequence 
of  disabilities,  infancy,  sickness,  coverture,  absence,  insanity,  and  a  thousand  other 
circumstances,  even  if  they  were  willing  to  consent.  In  such  case,  although  it  is 
apparent  to  the  Court  that  the  partnership  ought  to  be  dissolved,  on  account  of  the 
conduct  of  some  of  the  parties,  and  that,  if  it  cannot  be  dissolved,  it  must  sink  into 
absolute  ruin,  yet  the  Court  will  not  interfere,  because  all  the  parties  are  not  before  it. 

What  is  the  principle  upon  which  the  Court  acts  in  that  case  1  It  is  that  the 
rights  of  the  parties  are  about  to  be  dealt  with ;  that  an  account  is  to  be  taken  ;  that 
the  property  is  to  be  divided  ;  and  that  the  parties  are  to  be  divested  of  their  interest 
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in  that  property  ;  and  that  the  property  cannot  be  so  dealt  with  in  their  absence ; 
and  therefore  that,  though  there  should  be  twelve  thousand,  every  one  ofthem  must 
be  before  the  Court,  and  they  never  can  come  before  the  Court.  The  result,  therefore, 
is  that  the  partnership  never  can  be  dissolved.  What  [424]  then]  The  parties 
have  entered  into  a  most  inconvenient  arrangement,  and  they  must  submit  to  the 
situation  in  which  they  have  placed  themselves. 

The  Vice-Chancellor  was  clearly  of  opinion  that  the  bill  could  not  be  maintained 
in  that  case ;  and  he  had  great  authority  for  it.  He  says,  in  the  course  of  the  argu- 
ment, "  The  way  in  which  you  argue  the  case  appears  to  me  to  shew  the  propriety  of 
having  all  the  persons  interested  parties  to  the  suit.  The  frame  of  the  bill  is  such 
that  you  cannot  proceed  one  step  without  calling  in  question  the  characters  of  the 
persons  who  prima  facie  ought  to  be  parties.  Therefore  the  case  now  before  me 
seems  to  differ  from  all  those  that  you  have  alluded  to.  Because  the  bill  raised  a 
question  whether  those  persons  who  are  not  parties  to  the  record  have  rights  which 
primA,  facie  they  appear  to  be  entitled  to  claim,  and  the  Court  is  asked  to  determine, 
in  their  absence,  whether  they  are  entitled  to  the  rights  of  partners."  In  giving 
judgment  in  that  case,  the  Vice-Chancellor  said  that  it  appeared  to  him  that  it  was 
not  at  all  necessary  to  enter  into  the  question,  as  to  the  equity,  when  there  was  this 
decisive  objection.  With  respect  to  the  parties,  he  observes,  "  Now,  the  rules  with 
respect  to  parties  are  exceedingly  plain  and  intelligible  to  those  who  will  consider  the 
principles  on  which  they  are  founded.  The  general  rule  is  that  all  parties  interested 
in  the  subject  of  the  suit  shall  be  parties  to  the  record.  Then  there  are  certain 
exceptions.  And  those  exceptions,  so  far  as  this  particular  point  is  concerned,  may 
be  divided  into  two  parts.  One  exception  is,  where  several  persons,  having  distinct 
rights  against  a  common  fund,  or  against  one  individual,  are  allowed,  a  few  of  them, 
on  behalf  of  themselves  and  the  rest,  to  file  a  bill  for  the  purpose  of  prosecuting  their 
mutual  rights  against  the  common  fund,  or  the  individual  liable  to  their  demand. 
The  other  exception  is  where  a  person  may  have  a  right  against  several  individuals, 
who  are  liable  to  common  obligations.  In  that  case  [425]  a  bill  is  allowed  to  be  filed 
by  a  single  plaintiff  against  some,  but  not  all,  of  those  persons  who  are  bound  to  make 
good  the  plaintiff's  demand." 

The  plaintiffs  rely  on  the  first  branch  of  that  case.  But  the  learned  Judge  referred, 
and  properly  referred,  to  those  cases  in  which,  there  being  a  common  wrong  to  be 
redressed,  and  no  right  to  be  given  up,  nothing  to  be  rescinded,  and  nothing  to  be 
undone,  there  is  no  reason  why  the  record  should  be  loaded  with  all,  when  some  are 
acting  beneficially  on  behalf  of  themselves  and  others. 

The  doctrine  was  very  much  discussed  before  Lord  Eldon  in  the  case  of  Davis  v. 
Fish,  which  is  at  the  end  of  a  work  by  Mr.  Farren,  upon  Life  Assurances.  That  was 
a  suit  instituted  before  Lord  Eldon,  in  January,  1823  ;  and  it  is  stated  from  the  short- 
hand writer's  notes.  It  was  a  suit  instituted  by  four  members  of  the  Norwich  Union 
Fire  Association  against  the  directors,  secretary,  and  treasurer  of  the  same  institution  ; 
and  the  case  was  opened  at  length  by  Mr.  Shadwell,  and  the  object  was  to  dissolve 
the  partnership.  Lord  Eldon  said,  "  It  must  not  be  understood  from  what  I  am  about 
to  say,  that  I  give  any  opinion  whether  the  plaintiffs  might  or  might  not  put  such 
a  case  on  the  record  as  would  entitle  them  to  a  decree  for  the  relief  they  seek.  The 
question  is  whether,  on  an  interlocutory  motion,  I  can  do  what  is  asked "?  If  I  could 
not  grant  the  decree  as  asked,  I  cannot  grant  the  injunction.  By  the  statute  against 
monopolies  persons  are  forbidden  to  form  speculative  associations,  or  to  raise  transfer- 
able stocks ;  but  it  has  been  determined  by  the  Courts,  that  a  dozen  persons  may 
insure  or  guarantee  each  other ;  and,  when  once  it  was  established  that  twelve  might 
act  on  such  a  principle,  it  was  impossible  to  put  a  limit  to  the  number ;  and  it  is  said 
at  the  bar  that  sixty  thousand  have  combined  for  that  purpose  in  the  present  instance. 
The  inconvenience  of  administering  justice  to  such  a  mass  of  people,  all  standing  in 
the  rela-[426]  tion  of  partners,  was  soon  discovered,  for,  as  partners,  they  were  bound 
to  set  forth  the  names  of  all  their  body  when  acting  as  against  a  stranger,  and  it  was 
equally  incumbent  on  those  who  prosecuted  claims  against  them  to  bring  all  before 
the  Court.  To  obviate  this  difficulty  it  has  frequently  happened,  that  Acts  of  Parlia- 
ment have  been  obtained,  by  which  the  secretary,  treasurer,  or  some  officer  of  the 
society,  is  pointed  out  as  nominal  plaintiff  or  defendant,  to  sue  or  be  sued  for  or  on 
account  of  the  association  at  large ;  and  so  far  such  an  association  may  be  called  a 
quasi  corporation,  having  the  power,  and,  to  a  given  extent,  the  privileges  of  a  body, 
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without  having  been  incorporated.     I  shall  be  very  cautious  not  to  extend  those 

privileges.     The  policy  of  Acts  of  Parliament  in  such  cases  was  to  render  facility  to 

justice  by  making  one  person  to  represent  a  mass,  which  would  itself  be  immoveable ; 

but  the  difficulties,  as  I  foresaw  and  urged  in  my  place  in  the  House  of  Lords,  were 

not  so  easily  to  be  overcome :  for,  although  justice  might  be  done  in  causes  in  which 

the  association  was  complaining,  by  the  use  of  one  name  instead  of  sixty  thousand, 

the  same  means  of  justice  could  not  be  rendered  in  the  person  of  one  defendant.     The 

secretary  or  treasurer  might  not  be  worth  the  money  for  which  he  was  sued,  and  the 

funds  might  be  insufficient.     But,  supposing  the  officer  to  be  in  possession  of  ample 

means,  execution  would  go  against  him  or  his  effects,  and  having  paid  the  money,  he 

would  have  to  seek  contribution  from  the  members,  which  might  be  practicable  with 

a  manageable  number,  but  which  must  be  next  to  impossible  with  sixty  thousand 

persons.     The  Acts  of  Parliament  do  not  contemplate  suits  amongst  the  members 

themselves,  but  speak  only  of  actions  by  and  against  them."     "The  present  record," 

his  Lordship  continues,  "  therefore,  derives  no  assistance  from  the  Act,  as  it  not  only 

prevents  members  complaining  of  each  other,  but  states  that  which  is  false  (I  do  not 

use  the  word  false  [427]  in  its  offensive  sense,  but  merely  as  describing  an  assertion 

which  is  not  strictly  true),  for  it  represents  the  bill  as  filed  on  behalf  of  all  the 

members,  whereas  the  defendants  appear  to  be  members  also.     In  certain  cases  of 

covenant,  where  it  is  necessary  to  bring  all  parties  before  the  Court,  those  who  refuse 

to  be  plaintiffs  must  be  made  defendants ;  but  a  man  cannot  stand  as  plaintiff  and 

defendant  at  the  same  time ;  and,  for  any  thing  that  appears  upon  the  record,  there 

may  be  one  half  of  the  members  represented  by  the  plaintiffs,  and  the  other  half  by 

the  defendants ;  though  all  are  called  plaintiffs.     The  present  case  is  reduced  to  a 

mere  matter  of  partnership ;  and  (as  I  threw  out  in  the  course  of  the  argument)  can 

it  be  said  that  a  man  does  not  know  his  own  partners  nor  the  nature  of  the  concern 

of  which  he  is  a  member?    There  is  no  excuse,  therefore,  from  the  nature  of  the  body, 

for  their  not  naming  them  and  bringing  them  before  the  Court." 

Lord  Eldon  goes  on  to  say,  "  Can  it  be  said  that  a  man  is  likely  to  be  seduced  into 
paying  money  to  an  association  differing  in  a  vital  principle  from  that  of  which  he  is 
a  member,  under  a  delusion  or  belief  that  he  is  paying  money  to  his  own  concern  ? " 
Then  he  says,  "  It  has  been  urged  that  the  defendants  have  covenanted  not  to  be  con- 
cerned in  any  other  institution ;  but  circumstances  sometimes  occur  to  prevent  a 
Court  of  equity  interfering  to  enforce  covenants.  The  hardship  or  injustice  of  the 
case  may  be  urged,  but  many  gentlemen  of  the  bar  must  remember  the  cases  of  the 
unfortunate  annuitants,  widows,  who  had  subscribed  small  sums  during  a  certain 
portion  of  their  lives  to  receive  annuities  after  they  had  reached  a  particular  age. 
There  the  parties  had  covenanted  over  and  over  again.  The  one  case  was  before  my 
Lord  Thurlow,  and  the  other  before  myself.  That  learned  Lord  felt  most  acutely  his 
inability  to  afford  relief,  by  reason  of  the  situation  of  the  parties ;  and  however  much 
he  might  have  lamented  his  want  of  power,  I  am  sure  I  suffered  as  much  [428]  on  my 
own  account.  I  do  not  say  that  this  record  may  not  be  so  amended  as  to  bring  all 
parties  properly  before  me ;  but  I  feel  that  it  is  very  difficult  to  do  so  with  sixty 
thousand  partners  ;  and  I  cannot  hold  that  societies  may  remodel  and  alter  their  associa- 
tions so  as  to  change  their  original  constitutions  ;  but  I  do  not  sit  here  to  try  offences." 
And  he  refused  that  application,  and  the  case  went  no  further. 

In  that  case,  therefore,  Lord  Eldon  was  of  opinion  that  it  was  utterly  impossible 
for  them  to  take  any  further  proceedings  to  get  rid  of  the  new  association,  or  to  bind 
those  who  had  gone  out  of  the  old  association  by  the  covenants  they  had  entered  into, 
without  bringing  all  the  parties  before  the  Court :  and  there  is  sufficient  reason  for 
this ;  it  proceeds  upon  the  principle  that,  as  their  rights  are  to  be  adjudicated,  it  is 
necessary  that  they  should  he  all  there  to  defend  their  own  rights ;  for,  if  half  a  dozen 
persons  may  file  a  bill  to  rescind,  why  may  not  half  a  dozen  file  a  bill  to  complete  1 
And  what  is  there  to  prevent  any  number  of  this  company  to-morrow  putting  a  bill 
upon  the  files  of  this  Court,  to  compel  a  performance  of  this  contract  ?  Nothing  what- 
ever :  they  have  only  to  shew  that  they  were  not  upon  the  record ;  they  have  only 
to  shew,  supposing  a  case  of  equity  should  be  made  against  them,  that  they  were 
not  represented  by  the  plaintiffs  who  are  upon  this  record.  There  is  no  difficulty  in 
shewing  that  there  is  no  pretence  for  giving  them  authority  to  file  this  bill,  and  there 
is  nothing  in  the  articles  of  partnership  which  justifies  these  few  in  proceeding  for  the 
money      They  have  only,  in  order  to  prevent  any  equity  against  them,  to  pick  out 
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a  certain  number  who  are  absent;  and  out  of  these  five  hundred  and  seventy,  it  would 
be  very  easy  to  get  many  who  have  never  been  in  the  country  during  these  pro- 
ceedings, and  then  they  may  file  a  bill,  and  say  that  it  is  all  a  subterfuge  and  a  fraud ; 
that  these  plaintiffs  are  in  a  state  of  insolvency,  and  it  is  a  mere  pre-[429]-text  on 
their  part  to  get  back  this  200,0001.  into  their  own  pockets,  in  order  to  answer  obliga- 
tions to  which  they  are  personally  liable ;  and,  whatever  the  present  plaintiffs  may  say 
of  Mr.  Attwood's  conduct,  they  may  insist  upon  the  contract  being  performed,  and 
having  the  estate  and  paying  the  rest  of  the  money.  And  there  would  be  no  answer 
to  such  a  bill  as  regards  these  parties. 

This  question  was  very  deliberately  considered  in  the  case  of  Van  Samlau  v.  Moore. 
That  was  an  attempt  on  the  part  of  a  gentleman,  who  considered  himself  ill-treated 
by  a  Company,  as  a  single  plaintiff,  to  bring  the  directors  and  leading  persons  of  the 
association  before  the  Court  (that  being  an  Annuity  Association  or  Stock  Company), 
to  put  an  end  to  the  Company,  and  to  dissolve  the  partnership.  A  great  many 
defendants  were  put  upon  the  record ;  and  in  order,  as  the  plaintiff  said,  to  harass 
and  oppress  him,  every  one  put  a  distinct  answer  upon  the  record ;  and  the  present 
Master  of  the  Rolls,  then  Vice-Chancellor,  thought  he  had  sufficient  power,  with  the 
assistance  of  the  Master,  to  prevent  the  record  being  so  loaded.  But  there  was  an 
appeal  from  his  decision  to  Lord  Eldon,  and  he  was  of  opinion  that  the  rules  of  the 
Court  did  not  permit  any  such  interference ;  that  it  might  afterwards,  at  the  proper 
period,  be  considered  with  reference  to  costs;  but  that  each  party  had  a  right  to 
conduct  his  separate  defence  as  he  thought  proper.  Apply  the  doctrine  of  that  case 
to  the  present.  There  all  persons  representing  the  body  were  parties ;  but  the  Court 
would  not,  as  defendants,  compel  them  to  make  a  common  defence.  If  they  cannot 
be  compelled  to  make  a  common  defence,  can  a  few  persons  proceed  to  make  a  common 
attack,  representing  persons  who  have  given  them  no  authority  to  represent  them. 

In  Blain  v.  Agar  (1  Sim.  37)  partners,  to  the  number  of  many  hundred,  assigned 
their  shares  to  several,  in  the  hope,  and  with  the  intention,  that  those  assignees 
might,  upon  the  [430]  record,  represent  the  many  hundred  who  could  not  conveniently 
be  brought  there  themselves,  and,  therefore,  they  assigned  all  their  shares  to  a  few 
individuals,  in  order  that  those  few  individuals  might  represent  them.  It  was  held 
that  the  suit  could  not  be  maintained,  and  that  they  were  cestui  que  trusts,  and  as 
such  must  all  be  brought  before  the  Court.  In  the  report  of  this  case  in  2  Simons 
(page  289)  the  bill  was  maintained,  but  upon  a  totally  different  ground,  not  touching 
that  question.  The  bill  alleged  that  the  plaintiffs  did  not  know  the  names  of  the 
other  parties.  When  a  bill  is  filed,  alleging  that  there  are  other  parties,  but  their 
names  are  not  given,  the  fact  may  be  proved,  and  the  bill  be  dismissed  at  the  hearing ; 
but  the  bill  cannot  be  demurred  to,  because  a  party  has  a  right  so  to  file  a  bill,  and 
to  ask  the  defendants  who  are  the  persons,  and  what  are  their  names,  when  those 
persons  and  those  names  are  unknown  to  the  plaintiff  himself.  The  second  decision 
in  that  case,  therefore,  has  in  no  manner  touched  or  broken  in  upon  the  first  decision. 

The  bill  does  not,  in  this  case,  pretend  that  the  plaintiffs  do  not  know  who  the 
members  are ;  and  the  bill  nowhere  shews,  nor  have  they  proved,  that  the  members, 
whoever  they  may  be,  or  wherever  they  are,  have  given  any  authority  for  this  bill ;  nor 
is  there  any  thing  in  the  instrument  under  which  the  parties  act,  which  authorizes  the 
few  persons  upon  this  record,  as  plaintiffs,  to  act  for  the  general  body  in  this  respect. 

It  has  been  urged  that  if  this  had  been  a  bill  to  enforce  a  contract,  it  would  have 
admitted  of  a  very  different  consideration  from  what  this  must  receive,  being  a  bill  to 
rescind  a  contract.  The  contrary,  however,  is  the  case.  If  this  had  been  a  bill  t(^ 
enforce  a  contract,  the  difficulty  would  have  been  infinitely  less.  If  a  few  person^ 
can  in  any  case  act  for  the  many  (and  it  is  admitted  that  in  some  [431]  cases  the  few 
can  act  for  the  many),  it  must  bo  in  those  cases  in  which  the  few  are  proceeding  to 
enforce  the  rights  as  they  stand,  and  where  the  ordinary  enforcement  of  the  rights  as 
they  stand  is  claimed  on  behalf  of  the  body  whom  they  represent.  If  the  solicitor  or 
banker  of  the  concern  is  guilty  of  a  fraud,  the  few  may  redress  that  fraud  in  the  name 
of  the  many.  If  some  of  the  directors  take  20,0001.,  and  put  it  in  their  pockets,  those 
who  have  the  management  of  the  concern  may,  on  behalf  of  the  many,  compel  them 
to  repay  it.  It  may  be  said  that,  if  there  be  a  contract  regularly  entered  into  by  a 
few  on  behalf  of  the  many,  and  which  binds  the  many,  such  contract  may  be  enforced 
by  the  few  ;  because  that  is  a  regular  execution  of  a  duty,  and  an  enforcement  of  the 
right  and  obligation,  as  it  stood,  for  the  benefit  of  the  Company,  if  the  Company 
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properly  buy  ;  and  if  a  few  can  ever  act  for  a  body,  it  may  be  said  that  the  few  may 
enforce  the  right  on  behalf  of  the  many.  But  it  has  never  been  so  decided.  And 
what  is  the  effect  of  itl  The  few  are  enforcing  a  right  according  to  the  existing 
contract  of  the  Company.  The  Company  buy,  the  Company  have  got  the  property, 
the  Company  have  power  to  enforce  the  contract ;  they  have  never  rescinded  it,  but 
the  seller  is  desirous  of  evading  his  contract.  If  there  be  any  case  in  which  the  few 
ought  to  be  enabled  to  represent  the  many,  it  must  be  in  that  case  ;  because  that  is  a 
regular  formal  execution  of  a  duty  for  the  benefit  of  the  many.  But  if  a  case  of  this 
sort  occurs,  in  which  the  property  of  the  many  is  sought  to  be  divested,  the  rights 
of  the  many  altered,  in  which  the  contract  of  the  many  is  required  to  be  dissolved, 
and  in  which  the  state  of  circumstances  as  they  exist  in  the  regular  course  and  channel 
is  wholly  to  be  dissolved,  what  then  becomes  of  the  question  1  How  is  it  then  possible 
that  the  few  should  have  a  right  to  represent  the  many,  without  any  authority  from 
those  whom  they  do  not  bring  before  the  Court?  If  the  Company  buy  [432]  and  the 
few  then  enforce  the  contracts  which  the  Company  has  made,  things  follow  in  their 
ordinary  channel.  There  is  no  obstruction.  There  is  no  division.  But  if  the  Company 
buy  and  pay,  as  here,  a  portion  of  the  price,  and  then  the  few  are  to  say  we  will 
rescind  the  contract,  we  will  undo  all  that  has  been  done,  how  can  the  position  be 
maintained?  Why,  in  a  partnership,  cannot  the  few  represent  the  many?  Because 
each  man's  rights  are  to  be  adjudicated  upon.  Are  not  each  man's  rights  to  be 
adjudicated  upon  in  the  present  case?  Will  not  every  individual  member  of  this 
partnership,  the  moment  this  contract  is  rescinded,  be  placed  in  a  different  situation, 
be  it  good  or  bad  ?  Suppose,  when  this  200,0001.  is  paid  back,  some  of  the  directors 
were  to  misapply  or  spend  that  money.  It  may  be  done  in  half  an  hour  ;  they  may 
have  entered  into  a  contract  not  according  to  the  deed  ;  and  they  may  be  liable  at  this 
moment  to  be  sued  for  it. 

The  Court  cannot  divest  any  one  of  the  partners  of  the  right  he  has  in  the  estate. 
The  moment  the  contract  was  executed,  Mr.  Attwood  lost  his  property  in  that  estate ; 
the  purchase-money  belonged  to  him,  but  he  had  no  right  to  the  estate ;  the  estate 
belonged  not  to  the  plaintiffs,  but  to  the  whole  body  of  these  five  hundred  and 
seventy-one  persons.  When  an  individual  purchases,  the  estate  is  immediately  in 
him.  Suppose  it  was  one  purchaser,  whose  would  the  estate  be?  The  purchaser's, 
the  moment  the  contract  was  executed  !  He  could  devise  the  estate ;  it  would 
descend ;  it  would  be  the  subject  of  sale ;  it  would  in  all  respects  belong  to  the 
purchaser ;  and  the  seller  could  not  do  any  act  to  affect  it :  but  it  would  belong  to 
the  purchaser  from  the  moment  of  the  contract.  The  nature  of  the  property  is  not 
to  be  altered  in  any  way,  nor  are  the  rights  of  the  parties  different,  because  there  is  a 
large  number  of  purchasers. 

With  respect  to  the  right  of  the  parties  in  this  case  to  [433]  file  a  bill  to  rescind 
the  contract,  it  is  not  contended  that  there  is  no  abstract  right  in  the  parties  to  file 
a  bill  to  rescind  a  contract ;  because  it  is  admitted  that,  if  a  case  of  direct  and  clear 
fraud  is  made  out,  the  bill  is  maintainable  in  this  Court,  and  the  Court  has  a  right 
to  rescind  the  contract ;  but  nothing  but  direct  and  manifest  fraud  can,  or  ever  did, 
authorize  the  Court  to  rescind  a  contract.  There  is,  however,  no  rule  of  law  more 
imperative  or  better  settled  than  that  although  a  defendant  may  use  fraud,  mistake, 
or  surprise,  as  a  ground  of  defence  against  a  bill  filed  against  him,  because  he  is 
dragged  into  Court  as  a  defendant,  yet  that  a  party  cannot,  as  a  plaintiff,  come  into 
this  Court  upon  the  ground  of  mistake  or  surprise,  or  of  what  is  commonly  called 
fraud,  in  the  ordinary  acceptation  of  the  term,  in  order  to  be  relieved  from  a  written 
Contract  into  which  he  has  advisedly  and  deliberately  entered. 

There  are  many  cases  in  the  books  in  which  representations  were  made,  which 
would  clearly  amount  to  what  is  commonly  called  fraud,  and  yet  those  statements 
were  not  considered  as  founding  any  ground  for  relief.  The  rule  is  clearly  this,  that 
where  a  party  cannot  recover  at  law  on  account  of  fraud,  or  where  he  cannot  make 
use  of  the  fraud  at  law  to  sustain  an  action,  he  cannot  maintain  a  bill  to  rescind ;  and 
that  when  a  person  comes  here  as  a  plaintiff  to  rescind  a  contract,  he  must  be  in  a 
situation  of  making  out  his  case  by  a  positive  fraud,  or  he  cannot  have  any  relief. 

It  is  not  intended  to  be  denied  that  there  are  matters  which  are  frauds  in  equity 
that  are  not  frauds  at  law  ;  for  there  are  many  things  which  are  frauds  in  this  Court 
which  are  not  cognizable  at  law  ;  but,  in  reference  to  a  case  like  the  present,  if  there 
be  a  fraud,  a  mere  fraud  in  a  contract,  it  is  just  as  cognizable  at  law  as  it  is  in  equity, 
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and  the  defence  against  it  is  just  as  good  in  the  one  Court  as  in  the  other.  No  man 
can  enforce  a  contract  at  law  which  is  merely  fraudulent.  If  a  party  has  been 
defrauded  and  trepanned  by  mere  fraud  into  the  payment  of  a  sum  of  money,  [434] 
he  may  recover  that  sum,  just  as  he  may  file  a  bill  to  rescind,  although  there  may  be 
circumstances  arising  from  the  confidential  situation  of  the  parties,  which  may  give  a 
right  in  a  Court  of  equity  when  it  does  not  exist  in  a  Court  of  law. 

In  the  case  of  Powell  v.  Edmunds  (12  East,  6)  the  plaintiff  brought  an  action  to 
recover  part  of  the  purchase-money  for  the  sale  of  some  timber.  It  appeared  that  the 
printed  conditions  of  a  sale  of  timber,  growing  in  a  certain  close,  did  not  state  any 
thing  of  the  quantity ;  and  parol  evidence,  that  the  auctioneer,  at  the  time  of  sale, 
warranted  a  certain  quantity,  was  not  admissible  to  vary  the  written  agreement. 
There  the  seller  brought  an  action  for  the  purchase-money,  and  the  defendant  said,  it 
is  very  true  that  the  particulars  of  sale  were  silent  as  to  the  quantity ;  but  the 
auctioneer  stated  positively  what  the  quantity  was,  and  that  statement  was  false. 
The  parol  evidence  was  rejected ;  and  Lord  Ellenborough  lays  down  the  rule  in  these 
words — "There  is  no  doubt  that  the  parol  evidence  was  properly  rejected  in  this 
action.  The  purchaser  ought  to  have  had  it  reduced  into  writing  at  the  time,  if  the 
representation  then  made  as  to  the  quantity  swayed  him  to  bid  for  the  lot.  If  the 
parol  evidence  were  admissible  in  this  case,  I  know  of  no  instance  where  a  party  may 
not  by  parol  testimony  superadd  any  term  to  a  written  agreement ;  which  would  be 
setting  aside  all  written  contracts,  and  rendering  them  of  no  effect.  There  is  no 
doubt  that  the  warranty  as  to  the  quantity  of  timber  would  vary  the  agreement 
contained  in  the  written  conditions  of  sale.  The  only  question  which  could  be  made 
is  whether,  if  by  a  collateral  representation  a  party  be  induced  to  enter  into  a  written 
agreement  different  from  such  representation,  he  may  not  have  an  action  on  the  case 
for  the  fiaud  practised  to  lay  asleep  his  prudence.  It  is  not,  however,  necessary  to 
discuss  that  at  present."  [435]  Lord  Ellenborough,  therefore,  rejected  the  evidence, 
and  allowed  the  seller  to  recover,  although  it  was  clear  that  what  is  called  a  fraud  had 
been  committed  by  the  auctioneer's  stating  that  there  was  a  greater  quantity  of 
timber  than  the  actual  quantity ;  and  it  is  the  same  precisely  in  equity,  where  the 
party  seeking  relief  is  the  plaintiff.  If  the  party  seeking  to  avail  himself  of  the  parol 
evidence  be  plaintiff,  he  stands  in  equity  just  as  he  would  at  law. 

In  Wollam  v.  Hearn,  before  Sir  Wm.  Grant  (7  Ves.  211),  the  purchaser  desired  to 
have  a  specific  execution  of  an  agreement,  which  had  been  entered  into  with  a  varia- 
tion introduced  by  parol ;  and  the  Master  of  the  Rolls  gave  an  elaborate  judgment, 
in  which  he  was  clearly  of  opinion  that  the  Court  had  no  such  jurisdiction.  After 
stating  the  circumstances  about  the  fact  of  the  representation,  he  says — "  By  the  rule 
of  law,  independent  of  the  statute,  parol  evidence  cannot  be  received  to  contradict  a 
written  agreement.  To  admit  it  for  the  purpose  of  proving  that  the  written  instru- 
ment does  not  contain  the  agreement,  would  be  the  same  as  receiving  it  for  every 
purpose.  It  was  for  the  purpose  of  shutting  out  that  inquiry  that  the  rule  of  law  was 
adopted.  Though  the  written  instrument  does  not  contain  the  terms,  it  must  in 
contemplation  of  law  be  taken  to  contain  the  agreement,  as  furnishing  better  evidence 
than  any  parol  testimony  can  supply."  Then  he  says — "Thus  stands  the  rule  of 
law ; "  and  then  he  says  that  in  equity  a  man  may  be  allowed,  as  a  defendant,  to  enter 
into  evidence  as  a  defence  which  cannot  be  allowed  to  a  plaintiif.  He  puts  it,  there- 
fore, upon  the  general  policy  of  the  law,  which  precludes  the  possibility  of  receiving 
such  evidence. 

A  case  of  the  same  nature,  and  a  very  strong  case,  is  Rich  v.  Jackson  (4  Bro.  C.  C. 
514).  In  that  case  it  was  held  that  parol  evidence  was  not  admissible  to  prove  from 
conversations  [436]  before  and  at  the  time  of  signing  an  agreement  for  a  lease,  that 
the  intent  of  the  parties  was  different  from  the  memorandum,  though  the  same  was 
written  by  the  lessee.  The  memorandum  was  to  grant  a  lease.  At  the  time  of  the 
agreement  it  was  agreed  that  the  rent  should  be  paid  clear  of  all  tsixes  ;  these  words 
did  not  find  their  way  into  the  contract ;  and  it  was  decided  that  the  evidence  could 
not  be  received  even  in  equity  for  the  purpose  of  introducing  those  words  into  the 
agreement.  A  party  is  as  much  precluded  from  introducing  any  thing,  as  conversa- 
tion, into  or  as  forming  part  of  a  written  contract,  when  a  plaintiff  in  equity  as  when 
a  plaintiff  at  law  ;  and,  therefore,  a  party  can  never  come  to  rescind  a  contract  upon 
the  ground  that  it  does  not  contain  the  real  terms  of  the  agreement ;  and  he  cannot 
introduce  those  other  terms  by  parol,  unless  there  is  a  case  of  clear  glaring  fraud, 
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independently  of  those  terms,  which,  upon  the  general  case,  would  entitle  him  to 
relief.  If  parol  representations  would  do  in  a  case  of  this  nature,  the  rule  would  be 
evaded,  because,  in  Powell  v.  Edmunds,  there  was  no  doubt  that  what  the  auctioneer 
had  said  was  false,  and  that  the  purchaser  had  bought  upon  those  representations ; 
and  there  was  no  doubt  in  Rich  v.  Jackson  that  the  party  had  agreed  to  take  the  lease 
upon  the  terras  alleged. 

In  the  present  case  there  is  a  written  contract,  as  technical,  as  circumstantial,  and 
providing  as  fully  for  every  possible  case,  as  any  agreement  that  ever  was  prepared. 
It  does  not  state  that  the  contract  proceeds  upon  representations  as  to  yields,  and 
value,  and  products ;  the  parol  evidence  attempts  to  make  out  that,  although  that  is 
not  in  the  contract ;  it  ought  to  have  been  in  the  contract ;  they  introduce  it  for  the 
purpose  of  varying  the  contract.  What  is  the  contract  as  it  stands  'i  It  is  a  contract 
from  Mr.  Attwood  to  the  Company  for  the  sale  of  this  property — whatever  may  be 
its  value,  or  whatever  may  be  the  produce  of  it.  What  is  the  contract  they  desire  to 
introduce]  [437]  It  is  a  totally  different  contract,  it  is  a  contract  by  the  Company 
to  buy  only  if  the  estate  shall  be  of  a  certain  v.alue.  There  would,  therefore,  be  no 
escaping,  according  to  these  cases,  out  of  the  terms  of  the  contract,  and  this  case  is 
to  all  intents  and  purposes  the  same  as  the  cases  referred  to. 

In  that  case  {Rich  v.  Jackson)  Lord  Loughborough  said,  "  From  the  evidence,  believing 
the  witnesses  to  speak  the  truth,  it  is  impossible  to  mistake  the  meaning  of  the  parties 
to  be  exactly  what  Mr.  Mansfield  has  stated,  that  the  rent  to  be  paid  was  meant  to  be 
clear  rent,  but  the  parties  have  concluded  the  matter  by  a  written  agreement,  which 
was,  that  a  lease  should  be  granted  for  twenty-one  years,  at  a  rent  of  eighty  guineas 
a  year,  the  tenant  paying  his  twenty  guineas  a  quarter,  including  it  in  his  land-tax 
receipt.  It  can  only  be  according  to  the  sense  the  law  puts  upon  it,  the  party  died 
before  the  payment  of  any  rent,  so  that  the  whole  matter  remains  upon  the  agreement. 
The  Court  of  Common  Pleas  rejected  the  parol  evidence  very  properly.  I  am  satisfied 
there  is  no  difference  in  the  case  in  equity,  where  the  party  only  comes  for  a  more 
formal  execution  of  the  agreement.  I  looked  into  all  the  cases :  I  cannot  find  the 
Court  has  ever  taken  upon  itself  to  add  to  the  form  of  the  agreement ;  but  that  in 
repeated  instances  the  Court  has  refused  to  do  so,  though  it  has  been  insisted  that  the 
parol  evidence  of  the  adverse  party  has  shewn  the  wiitten  agreement  to  be  against 
conscience."     And  he  referred  to  the  cases,  and  decided  accordingly. 

This  is  not  a  bill  for  a  specific  performance  with  a  variation,  but  it  is  a  bill  to 
rescind ;  for,  except  in  cases  of  gross  fraud,  the  same  rules  apply  to  the  two  cases ; 
for  the  question  is,  not  whether  it  is  enforcing  a  contract  or  rescinding  a  contract,  but 
whether  any  relief  is  to  be  given  by  the  Court  to  a  plaintiff  upon  parol  evidence  varying 
the  written  contract.  The  ground  upon  which  they  seek  [438]  to  rescind  the  contract 
is  this :  that  the  written  contract  does  not  contain  the  real  terms ;  for  that  the  real 
terms  were,  that  they  were  not  to  pay  unless  the  produce  was  of  certain  quantities. 
The  rule,  therefore,  is  in  all  respects  the  same,  if  equitable  relief  is  applied  for,  whether 
it  is  for  the  purpose  of  rescinding  a  contract,  or  for  the  purpose  of  enforcing  a  contract 
with  a  variation. 

In  an  Anonymous  case  in  Skinner's  Reports  (page  119)  one  that  could  read  made 
an  agreement  for  a  lease  for  twenty-one  years ;  the  lessor  himself  drew  the  lease  but 
for  one  year,  and  read  it  for  twenty-one  years,  and  after  the  expiration  of  a  year 
ejected  the  lessee,  and  he  brought  a  bill  in  Chancery  to  be  relieved  upon  all  this  matter 
which  was  in  proof ;  but  it  was  dismissed  with  costs,  for  it  was  within  the  Statute  of 
Frauds  and  Perjuries ;  and  the  party  being  able  to  read,  it  was  his  own  folly  ;  otherwise 
if  he  had  been  unlettered.  That  case  shews  to  what  extent  Courts  of  Equity  have  gone 
to  prevent  the  evasion  of  the  Statute  of  Frauds. 

Lord  Thurlow,  in  Lord  Imhamy.  Child[{\  Bro.  C.  C.  92),  says,  "a  mistake  cannot  be 
corrected  unless  proved  as  much  to  the  satisfaction  of  the  Court  as  if  it  were  admitted. 
The  difficulty  of  this  is  so  great  that  there  is  no  instance  of  its  prevailing  against  a 
party  insisting  there  was  no  mistake." 

In  Loi-d  Townshend  v.  Stangroovi  (6  Ves.  328),  before  Lord  Eldon,  Lord  Eldon  says, 
"  You  must  be  satisfied  of  the  intention  of  all  parties.  It  must  never  be  forgotten  to 
what  extent  a  defendant,  one  of  the  parties,  admits  or  denies  the  agreement." 

In  these  cases  it  is  necessary  to  inquire,  what  is  fraud  ?  In  Binstead  v.  Coleman 
(Bunb.  65)  this  distinction  was  laid  down  upon  the  Statute  of  Frauds  and  Perjuries, 
that  when  [439]  there  is  a  whole  agreement  by  parol,  and  part  of  it  is  executed,  a 
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Court  of  equity  will  deciee  a  specific  execution  of  the  whole,  "For  the  Statute  of 
Frauds,"  says  the  Chief  Baron,  "  does  not  extend  to  that.  But  where  there  is  an 
agreement  by  writing  executed,  you  cannot  come  by  evidence  to  supply  any  defect  in 
that  agreement,  which  was  intended  to  be  part  of  that  agreement,  but  not  inserted  in 
it,  for  that  would  be  to  evade  the  Statute  of  Frauds,  and  introduce  more  perjury." 
The  whole  Court  were  of  the  same  opinion. 

Clowes  V.  Iligghisoii  (1  Ves.  &  B.  524),  before  Sir  Thomas  Plumer,  clearly  decides 
that  which  runs  through  all  the  cases  that,  where  a  matter  is  distinctly  adverted  to 
by  the  parties,  and  they  do  not  choose  to  make  it  part  of  their  written  contract,  the 
Court  cannot  receive  parol  evidence,  even  in  support  of  a  defence ;  which  is  an  exception 
from  the  general  rule.  After  the  decree  pronounced  at  the  Rolls  in  Higginson  v.  Clowes 
(15  Ves.  516),  dismissing  the  bill,  the  cause  of  Clowes  v.  Higginson  was  instituted  by 
the  purchaser,  the  defendant  in  the  former  suit,  praying  a  specific  performance  of  the 
contract,  according  to  his  construction,  that  is,  including  the  timber,  except  upon  the 
lots  four  and  five,  to  which,  as  he  represented,  the  separate  valuation  was  to  be  confined ; 
the  defendants,  the  vendors,  insisting  that,  under  the  eighth  condition  of  sale,  all  the 
timbei'  was  to  be  separately  valued.  The  plaintiff's  counsel  opposed  the  introduction 
of  parol  evidence,  insisting  upon  the  authorities  cited  in  the  former  cause  between 
the  parties,  that  it  could  not  be  admitted  to  vary,  add  to,  or  explain  a  written  contract, 
as  it  might  to  shew  fraud  or  surprise.  The  Vice-Chancellor  there  resisted  the  intro- 
duction of  parol  evidence  to  alter  the  contract :  he  said,  "  that  the  attention  of  the 
parties  had  been  drawn  to  the  matter,  [440]  that  they  distinctly  adverted  to  it,  and 
that  they  had  not  made  it  part  of  the  contract."     And  he  decided  accordingly. 

The  same  point  was  decided  in  Omerod  v.  Hardman  (5  Ves.  722).  Some  of  the 
Judges  of  this  Court  were  sitting  upon  that  case ;  and  there  they  decided  that  where 
the  agreement  was  drawn  according  to  the  intention  of  the  parties,  parol  evidence 
was  inadmissible. 

Now,  here  the  agreement  was  drawn  precisely  according  to  the  intention  of  the 
parties ;  they  had  the  most  able  assistance ;  it  was  the  joint  production  of  a  most 
elaborate  piece  of  machinery ;  they  did  what  they  intended  to  do ;  and  it  would  be  a 
perfect  insult  to  those  who  advised  them,  of  all  ranks  and  degrees,  to  tell  them  that 
they  intended  one  thing  and  did  another :  but  they  now  complain  in  a  Court  of  Justice 
that  they  have  not  done  what  they  intended.  A  parol  agreement  can  only  be  admitted 
where  the  written  agreement  is  not  drawn  according  to  the  intention  of  the  parties  at 
the  time ;  you  cannot,  by  parol,  add  any  thing  to  what  was  the  real  agreement  at  the 
time,  after  that  has  been  correctly  reduced  into  writing.  Nobody  represents  that  this 
was  not  correctly  reduced  into  writing ;  this  is  not  a  fraud  of  that  nature,  but  it  is  the 
basis  of  the  law,  upon  which  every  thing  depends. 

In  Haynes  v.  Hare  (1  H.  Blackst.  659)  the  Court  was  dealing  with  a  subject  which 
enabled  it  to  act  as  a  Court  of  Equity ;  it  was  dealing  with  one  of  its  own  records,  and, 
therefore,  Lord  Loughborough  was  speaking  upon  the  equitable  grounds  and  general 
rules  applicable  to  both  points ;  he  says,  "  It  is  not  necess;iry  to  cite  any  case  to  prove 
the  proposition  that  parol  evidence  of  parol  communication  between  the  parties  ought 
not  to  be  received  to  add  a  [441]  term  not  inserted  in  the  specific  agreement  which 
they  have  executed,  and  for  this  plain  reason,  that  what  passed  between  them  in  that 
communication  may  have  been  altered  and  shifted  in  a  variety  of  ways,  but  what  they 
have  signed  and  sealed  was  finally  settled.  It  would  destroy  all  trust,  it  would  destroy 
all  security,  and  lay  it  open,  unless  the  parties  are  completely  bound  by  what  they  have 
signed  and  sealed."  It  is  a  rule  without  any  inconvenience.  What  is  by  parol  is 
shifting,  and  the  evidence  in  this  case  will  shew  there  is  a  matter  in  dispute,  upon 
which  we  shall  enter  into  a  serious  contest  what  were  the  representations  made ;  and 
no  living  person  can  be  perfectly  certain  he  can  come  to  a  conclusion  upon  this  point ; 
so  that  the  Court  will  have  to  examine  into  a  parol  contract  which  might  have  been 
made  part  of  the  written  contract,  and  which  was  before  the  eyes  of  the  parties  at  the 
time  they  rajide  the  contract ;  for  their  ofi^er  of  the  6th  of  June  was  made  upon  a 
condition  ;  which,  it  is  shewn,  was  performed  by  the  1 0th  of  June  ;  and  on  the  10th  of 
June  there  was  a  clear,  binding,  and  solemn  contract  without  any  condition  annexed 
to  it.  They  did  intend  it  should  form  a  condition  of  the  off"er,  they  did  not  intend 
that  it  should  form  a  condition  of  the  agreement ;  and  now  they  come,  at  the  distance 
of  years,  to  inquire  into  this,  and  place  the  Court  in  the  situation  of  overruling  the 
Statute  of  Frauds. 

Ex.  Div.  XV.— 3  i* 
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In  Pickering  v.  Dowson  (4  Taunt.  779)  Lord  Chief  Justice  (xibbs,  speaking  of  the 
parties  there,  observed,  "They  then  come  to  an  understanding  and  reduce  the  contract 
to  writing.  By  that  alone  they  are  afterwards  to  be  bound,  unless  some  fraud  can 
be  shewn.  Even  if  there  had  been  a  representation,  it  would  not  have  availed.  I  hold, 
if  a  man  brings  me  a  horse,  and  makes  any  representation  whatever  of  his  quality  and 
soundness,  and  afterwards  we  agree  in  [442]  writing  for  the  purchase  of  the  horse, 
that  shortens  and  corrects  the  representations ;  and  whatever  terms  are  not  contained 
in  the  contract  do  not  bind  the  seller,  and  must  be  struck  out  of  the  case."  His 
Lordship  adds,  "The  ground  upon  which  I  proceeded  at  Nisi  Prius  was  that,  after 
the  written  contract  was  made,  parol  evidence  could  not  be  admitted  of  former 
representations,  unless  there  was  proof  of  some  fraud  by  which  the  defendants  pre- 
vented the  plaintiffs  from  discovering  a  fault  which  they  knew  to  exist."  The  rule, 
therefore,  both  at  law  and  in  equity,  in  the  case  of  a  contract  is  that  parol  evidence 
cannot  be  introduced  to  shew  representations,  communications,  agreements,  or  claims, 
that  were  really  agreed  upon  between  the  parties,  but  not  reduced  into  writing.  In 
the  absence  of  a  case  of  fraud,  the  untruth  of  the  representations  is  no  fraud,  the 
representations  may  be  true  or  false,  the  representations  may  be  correct  or  incorrect, 
they  may  have  been  founded  in  error  or  some  fraudulent  motive  in  the  party  making 
them ;  but  the  parties  are  bound  to  prove  a  case  of  clear,  glaring,  and  manifest  fraud, 
to  entitle  the  Court  to  give  relief ;  they  are  not  entitled  to  relief,  whatever  may  have 
been  the  effect  of  the  representations,  if  they  have,  with  their  eyes  open,  entered  into 
a  written  agreement  in  which  they  have  not  embodied  this  particular  clause. 

This  question  has  arisen  in  a  very  important  class  of  cases  that  have  not  come  into 
play  for  a  considerable  time,  in  consequence  of  an  alteration  in  the  law  of  annuities. 
There  was  a  period  when  it  was  doubted  whether,  if  a  power  was  given  to  repurchase 
an  annuity,  the  whole  transaction  was  not  usurious,  and  therefore  void ;  and,  in  order 
to  avoid  the  peril  of  introducing  that  proviso,  it  was  a  common  rule,  in  cases  upon 
that  subject,  to  trust  to  the  parol  agreement  of  the  annuitants,  that  there  should  be 
a  power  to  repurchase,  though  none  was  inserted  in  the  deed.  It  was  soon  held  at 
law  that  such  parol  agreement  [443]  was  simply  void ;  and  many  bills  were  filed  in 
the  Court  of  Chancery  upon  such  agreements.  The  case  of  Lm'd  Portniore  v.  Mmris, 
and  of  Lord  Melsingham,  before  he  was  Lord  Portmore,  referred  to  in  Irnham  v.  Child, 
was  a  case  of  this  description,  in  which  it  was,  after  great  consideration,  decided  that 
a  man  who  granted  an  annuity  could  not  file  a  bill  to  have  that  power  of  redemption 
inserted  which  had  been  thus  omitted.  It  was  a  fraud  of  the  most  gross  and  glaring 
kind  on  the  part  of  the  annuitant,  not  to  allow  the  introduction  of  a  power  which 
was  the  subject  of  an  express  agreement,  and  which  was  left  out  of  the  agreement 
to  render  him  secure,  though  the  real  agreement  was  to  have  it  inserted.  At  the 
time  the  Court  was  asked  to  insert  that  power,  it  had  been  decided  that  it  would  not 
damage  the  security ;  but  a  very  great  Judge  has  held  that,  in  such  a  case,  the  Court 
cannot  relieve,  because,  although  it  may  be  a  fraud  upon  the  party  not  to  perform 
that  parol  agreement,  you  must  leave  him  to  perform  it  according  to  his  conscience, 
because  the  parties  did  what  they  intended  ;  they  omitted  it,  instead  of  inserting  it. 
So  here  it  was  their  express  intention  not  to  insert  it ;  they  knew  how  difficult  it 
was  to  come  to  any  understanding  upon  it;  they  knew  it  was  one  thing  to  represent 
and  inquire  into  the  representations  and  another  thing  to  prove  them.  A  deputation 
goes  down  ;  they  become  satisfied,  but  the  general  body  is  not.  The  attempt  to  falsify 
the  statement  of  the  expense  has  taken  years.  One  accountant  has  been  paid  between 
18001.  and  19001.,  and  he  has  taken  years  to  find  out  that  the  statements  are  wrong. 
On  cross-examination  he  admits  he  has  received  between  18001.  and  19001.,  and 
expects  to  receive  more. 

What  the  plaintiffs  now  say  is  that  these  representations  are  to  form  part  of  the 
contract ;  and  suppose  they  had  said,  at  the  time  of  the  contract,  here  are  these 
representations,  we  have  taken  them  down  (previous  to  the  execution  of  the  contract 
of  the  10th  of  June,  what  had  been  [444]  taken  down  by  Mr.  Philip  Taylor  had  never 
been  shewn  to  Mr.  Attwood,  directly  or  indirectly),  they  are  your  representations, 
we  will  put  them  into  a  schedule,  and  recite,  Whereas  in  the  schedule  hereunto 
annexed  are  contained  the  representations  of  Mr.  Attwood,  upon  which  this  contract 
has  been  entered  into  on  the  part  of  the  company.  Now  it  is  hereby  declared  that 
upon  those  representations  the  purchasers  will  buy  at  a  certain  sum.  The  moment  they 
had  said  so,  Mr.  Attwood  would  have  said,  I  have  no  means  of  speaking,  as  I  have 
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already  told  you  (and  as  it  is  proved  he  did  tell  them),  I  have  no  means  of  speaking 
with  absolute  certainty  as  to  those  facts ;  if  you  expect  me  to  enter  into  a  contract 
with  those  representations  annexed,  we  must  first  set  about  inquiring  into  them.  If 
this  had  been  done,  the  contract  would  have  begun  with  a  litigation  ;  the  accountants, 
engineers,  and  agents,  and  all  sorts  of  persons,  would  have  been  employed  at  an  expense 
of  thousands  and  tens  of  thousands  ;  and  by  the  time  that  iron  had  fallen  from  161. 
to  31.,  the  actual  state  of  the  matter  would  have  been  known.  But  the  company 
never  meant  it.  They  knew  the  contract  could  not  be  entered  into  upon  that  basis, 
and  as  they  were  determined  to  have  the  property,  nothing  would  have  suited  them 
so  ill  as  that  such  a  statement  should  be  made  a  term  of  the  contract.  They  knew 
that  they  could  require  it,  if  they  meant  to  treat  it  as  the  basis  of  the  contract ;  but 
they  meant  it  not,  and  there  was  nothing  further  from  their  intention.  This  case, 
therefore,  comes  within  all  the  authorities. 

In  Moiilock  v.  Buller  (10  Ves.  308)  Lord  Eldon  says,  "There  is  nothing  in  the 
circumstances  that  could  induce  me  to  think  the  plaintiff  could  be  restrained  from 
using  all  the  remedies  he  might  have  at  law,  if  a  bill  had  been  filed  to  have  the 
contract  delivered  up.  It  is  much  too  late  to  discuss  [445]  now  whether  this  Court 
ought  to  order  a  contract  that  it  would  not  specifically  perform  to  be  delivered  up, 
and  to  decree  the  performance  of  a  contract  which  it  would  not  order  to  be  delivered 
up;  for  the  distinction  is  always  laid  down  :  there  are  many  cases  in  which  the  party 
has  obtained  a  right  to  sue  upon  the  contract  at  law,  and  under  such  circumstances, 
that  his  conscience  cannot  be  affected  here  so  as  to  deprive  him  of  that  remedy  ;  and 
yet,  on  the  other  hand,  the  Court  declaring  he  ought  to  be  at  liberty  to  proceed  at 
law,  will  not  actively  interpose  to  aid  him,  and  specifically  perform  the  contract. 
Twining  v.  Mwrison  (2  Bro.  C.  C  326)  and  many  other  cases  are  of  that  sort."  The 
Court  may  therefore  refuse  to  rescind  a  contract  in  a  hundred  cases,  in  every  one  of 
which  a  specific  performance  would  be  decreed.  The  Court  has  no  right  to  take  away 
the  remedy  which  a  man  has  at  law.  In  this  case,  if  the  plaintiffs  have  been  deceived, 
they  can  maintain  an  action  for  the  deceit,  and  a  jury  will  award  to  them  whatever 
damages  it  may  be  proper  to  pay  for  the  deceit,  if  any,  that  Mr.  Attwood  has  been 
guilty  of. 

Of  the  cases  referred  to  some  have  but  little  bearing  upon  the  case,  and  others 
have  none  at  all.  Lysney  v.  Selhy  was  a  case  of  a  false  representation  of  rent ;  and  it 
was  held  that  the  rent  was  within  the  knowledge  of  the  parties;  and,  after  great 
doubt,  it  was  decided  that  the  action  would  lie ;  and,  upon  motion,  an  arrest  of 
judgment  was  refused ;  and  Holt,  Chief  Justice,  says,  "  If  it  were  not  for  that  resolu- 
tion, I  should  think  it  a  hard  action  to  maintain.  The  difference  is  there  taken 
between  the  annual  value  and  the  value  in  gross.  If  the  vendee  does  not  depend 
upon  the  affirmation  of  the  vendor,  but  sends  to  inquire  into  the  value  of  the  property, 
theie  it  is  not  reasonable  he  should  recover.  But  if  the  vendor  gives  in  a  particular 
of  the  rents,  and  the  vendee  says  he  will  trust  him  and  inquires  no  further,  but  relies 
upon  his  particular,  there,  if  the  par-[446]-ticular  be  false,  an  action  will  lie :  but  if 
the  vendee  will  go  and  inquire  further  what  the  rents  are,  there  it  seems  unreasonable 
he  should  have  any  action,  though  the  particular  be  false,  because  he  did  not  lely 
upon  the  particular."  So  that,  taking  the  case  of  Lysney  v.  Selby  as  it  stands,  it  is  an 
authority  against  the  plaintiffs,  for  it  is  perfectly  absurd  for  them  to  say  they  placed 
any  reliance  ujwn  Mr.  Attwood's  representations.  They  went  over  and  over  again  to 
ascertain  the  truth  of  them ;  they  did  not  depend  upon  them ;  and  therefore  they 
could  not  maintain  an  action. 

Dobell  V.  Stevens  was  an  action  upon  the  case  for  a  deceitful  representation  upon 
the  sale  of  beer  and  spirits  in  a  public  house ;  the  man  had  stated  falsely  his  sales 
and  returns,  those  being  two  simple  facts  within  his  knowledge ;  the  books  were  in 
his  house,  and  he  know  that  the  statement  was  false.  In  that  case  it  was  held  that 
the  plaintiff  might  maintain  an  action  on  the  case  for  the  deceitful  representations, 
although  they  were  not  noticed  in  the  conveyance  of  the  premises,  or  in  a  written 
memorandum  of  the  bargain,  which  was  drawn  up  after  those  representations  were 
made ;  and  Lord  Tenterden  refers  to  Lysnei/  v.  Selby.  Those  are  the  only  two 
authorities  in  the  books  upon  the  subject.  Lysney  v.  Selby  is  not  a  very  high 
authority ;  it  does  not  bear  upon  this  case ;  and  Dobell  v.  Stevens  was  decided  upon 
the  authority  of  that  case. 
•    It   is   not  contended   that  an   action  cannot  be  brought  for  deceit;    but  it  is 
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independent  of  the  contract,  and  does  not  touch  it;  it  does  not  go  against  the  Statute 
of  Frauds,  though  it  is  trenching  upon  it,  and  deserves  to  be  very  gravely  considered. 
The  authorities  are  not  very  decisive ;  they  are  open  to  doubt ;  but  if  they  are 
authorities,  let  this  CDmpany  bring  an  action  against  Mr.  Attwood,  and  try  their  case 
in  an  action  for  deceit. 

Turner  v.  Harvey  (Jacob,  169)  has  nothing  to  do  with  this  case ;  [447]  the  purchaser 
in  that  case  concealed  the  dropping  of  a  life,  which  was  unknown,  as  he  was  aware,  to 
the  seller,  and  which  increased  considerably  the  value  of  the  property.  It  was  a 
clear,  gross,  manifest  fraud,  which  only  requires  stating  to  shew  that  relief  was 
consequential. 

In  Beaumont  v.  Dukes  (Jacob,  422)  parol  evidence  was  read  for  the  defendants ; 
but  it  was  of  a  written  representation,  read  at  the  sale,  of  intended  improvements  not 
carried  into  effect.  Lwd  Clermont  v.  Tasburgh  (1  Jac.  &  W.  112)  is  a  case  of  the  same 
sort ;  the  evidence  was  used  by  the  defendant  and  not  by  the  plaintiff.  T/ie  Attorney- 
General  V.  Morgan  (2  Russ.  306)  was  a  case  of  a  charity  lease  set  aside ;  and  the 
question  was  whether  a  covenant  by  trustees,  which  had  guaranteed  the  actual 
enjoyment,  could  be  enforced.  The  Court  set  aside  the  lease  upon  grounds  applicable 
to  such  cases  and  which  have  no  bearing  upon  the  present  case. 

In  Edwards  v.  M'Leay  (Coop.  308 ;  2  Swanst.  287)  the  seller,  knowing  that  a  part 
of  the  estate,  and  a  very  important  part  of  it,  being  a  house  and  land  upon  Clapham 
Common,  was  copyhold,  and  had  been  for  years  treated  as  such,  and  not  as  fee  simple, 
concealed  that  circumstance,  though  he  was  aware  of  it,  and  sold  the  whole  estate  as 
a  fee  simple  estate,  without  giving  any  notice  of  the  defect  in  the  title.  When  the 
purchaser  discovered  it  he  filed  his  bill  to  be  relieved.  It  was  not  a  bill  for  relief 
from  an  agreement,  but  to  set  aside  a  conveyance ;  and  Sir  William  Grant  gave  the 
relief :  there  was  as  complete  a  fraud  as  was  ever  committed,  and  no  person  could 
have  been  compelled  to  take  that  which  never  formed  part  of  the  contract  and  which 
was  not  provided  for,  because  only  one  party  knew  it  to  exist.  It  had  never  been 
discussed  as  a  question  of  representation,  because  there  was  only  one  representation — 
that  the  vendor  was  seised  in  fee  of  the  [448]  whole,  notwithstanding  he  knew  that 
the  most  important  part  was  copyhold  land.  'Ihat  case  came  before  Lord  Eldon  upon 
appeal  and  he  affirmed  the  decree.  His  Lordship  said,  "  The  case  resolves  itself  into 
this  question,  whether  the  representation  made  to  the  plaintiff  was  not,  in  the  sense 
in  which  we  use  the  term,  fraudulent ;  I  am  not  apprised  of  any  such  decision ;  but 
I  agree  with  the  Master  of  the  Rolls  that  if  one  party  make  a  representation  which 
he  knows  to  be  false,  but  the  falsehood  of  which  the  other  party  has  no  means  of 
knowing,  this  Court  will  rescind  the  contract."  In  a  case  of  direct  fraud  as  that  was, 
the  Court  may  unquestionably  give  relief ;  but  the  Court  ought  not  to  receive  parol 
evidence  to  rescind,  or  enforce  with  a  variation,  a  written  agreement,  where  repre- 
sentations may  have  been  made  innocently  or  by  mistake,  or  carelessly,  and  not 
fraudulently.  This  is  proved  by  Powell  v.  Edwards:  in  that  case,  if  the  representation 
had  been  considered  as  a  mere  trap  or  fraud,  the  seller  could  not  have  recovered  in 
that  action ;  but  although  the  representation  was  made,  and  although  the  representa- 
tion was  false,  and  although  the  representation  must  have  had  great  influence  upon 
the  biddings  of  the  purchaser,  it  was  held  he  could  not  be  relieved  from  that  fraud, 
but  must  depend  upon  the  written  contract  and  could  not  get  out  of  it.  To  get  rid 
of  the  rule,  therefore,  and  establish  the  right  out  of  the  contract,  and  independently 
of  the  statute,  a  clear  positive  fraud  must  be  proved. 

Even  in  cases  of  mistake  where  a  bill  is  filed  to  rescind  a  contract,  the  extent  to 
which  it  is  denied  or  explained  by  the  answer  of  the  defendant  must  not  be  forgotten  ; 
and  the  evidence  must  be  equal  to  the  admission  of  the  party,  in  order  to  enable  the 
Court  to  alter  the  contract  upon  a  mistake  of  that  nature ;  and  if,  in  a  case  of  this 
sort,  it  cannot  be  put  upon  fraud,  a  mistake  cannot  be  corrected  unless  the  party 
submits  to  have  it  corrected. 

[449]  In  Cadman  v.  Horner  (18  Ves.  10)  the  Master  of  the  Rolls  says,  "The 
evidence  of  the  inadequacy  of  the  price  in  this  case  is  considerably  shaken  by  the 
defendant's  admission  of  the  clear  rent  of  the  premises.  It  is  difficult  to  conceive  that 
he  could  be  ignorant  of  the  value,  having  so  recently  purchased  the  estate  and  laid 
out  money  in  the  improvement  of  it ;  and  it  is  not  easy  to  comprehend  his  conduct ; 
nor  does  misrepresentation  by  the  plaintiff  in  regard  to  what  was  requisite  for  the 
repairs  of  the  houses,  by  any  means  account  for  the  disparity  between  the  prices  paid 
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for  the  estate  and  the  sum  at  which  the  witnesses  value  it ;  yet  Jis,  upon  the  evidence, 
the  plaintiff'  has  been  guilty  of  a  degree  of  misrepresentation,  operating  to  a  certain 
though  a  small  extent,  that  misrepresentation  disqualifies  him  from  calling  for  the  aid 
of  a  Court  of  equity,  where  he  must  come,  as  it  is  said,  with  clean  hands.  He  must, 
to  entitle  him  to  relief,  be  liable  to  no  imputation  in  the  transaction." 

It  will  be  distinctly  proved  that  these  plaintiffs  are  as  liable  to  as  much  imputation 
throughout  this  transaction  as  it  is  possible  for  plaintiffs  to  be ;  and  if  that  is  made  out 
by  evidence,  then  it  will  not  be  a  case  in  which  a  party  is  guilty  of  a  degree  of  mis- 
representation, although  slight,  although  small,  but  a  powerful  case  of  misrepresenta- 
tion against  the  company  ;  and  then  Cadinan  v.  Homer,  which  is  only  one  of  a  great 
many  authorities  establishing  the  same  rule,  will  prevent  the  Court  from  giving  relief 
to  these  parties,  as  not  coming  with  what  is  technically  called  clean  hands. 

Mr.  Knight,  in  reply.  Two  propositions  of  law  have  been  raised  on  behalf  of 
Mr.  Attwood,  one  is  with  reference  to  the  admissibility  of  the  evidence  and  the  other 
with  respect  to  the  parties.  Numerous  authorities  have  been  cited  and  read  to  prove 
the  proposition  that  a  contract  cannot  be  added  to  by  parol.  That  proposition  never 
was  disputed,  for  the  present  case  has  nothing  to  do  with  it.  [450]  If  there  be  one 
proposition  clearer  in  the  law  than  another,  it  is  that  a  party  is  at  liberty  to  prove, 
if  he  can,  for  the  purpose  of  shewing  he  is  not  bound  by  a  contract,  that  he  was 
induced  to  enter  into  the  contract  by  representations  and  suppressions,  fraudulent 
and  false.  That  proposition  is  not  denied,  nor  even  questioned,  by  any  one  of  the 
numerous  cases  that  have  been  cited.  Not  one  of  those  cases  can  be  opened, 
whether  it  be  in  a  Court  of  law  or  a  Court  of  equity,  without  finding  that  fraud  is 
always  expressly  excepted.  And  in  the  cases  in  which  the  Court  has  been  obliged 
by  the  rules  of  law  to  reject  the  evidence,  the  Court  has  always  guarded  itself  in 
express  terms,  by  saying  this  is  not  a  case  of  fraud,  if  it  were,  it  would  admit  of 
further  consideration.  Higginson  v.  Clauses,  in  the  second  report  of  it,  in  which  the 
■  parties  were  reversed,  is  the  only  case  in  which,  in  a  Court  of  equity,  evidence  to  add 
to  a  contract  by  parol  was  rejected  on  the  part  of  the  defendant.  But  what  occurred 
in  that  case  ?  Sir  Thomas  Plumer  went  on  higher  grounds ;  he  dismissed  the  plaintiffs 
bill  on  other  grounds;  and  therefore,  though  the  evidence  of  the  defendant  was 
rejected,  the  plaintifT  had  no  relief;  but  in  that  very  case,  the  strongest  cited.  Sir 
Thomas  Plumer  expressly  says,  "  Here  is  no  fraud — here  is  no  suggestion  of  fraud — 
I  have  looked  through  the  case  to  see  if  fraud  is  imputed,  and  I  can  see  no  trace  of  it ; 
and  I  am  not,  therefore,  warranted  in  admitting  it  on  the  ground  of  fraud."  Such,  in 
terms  also,  is  the  language  of  Lord  Thurlow  in  Laid  IrnJmm,  v.  Child ;  and  such  is  the 
language  of  all  the  Courts  of  common  law. 

It  is  admitted  on  the  part  of  the  plaintiffs  that  they  must  prove  fraud,  that  they 
must  do  that  which  it  has  been  admitted  was  the  exception  in  the  cases  cited. 

Several  cases  at  common  law  have  been  referred  to.  Without  recapitulating  them, 
one  observation  may  be  made  in  respect  of  them,  namely,  that  a  dictum  is  to  be  found 
in  some  of  the  less  modern  authorities,  but  still  [451]  modern  authorities,  that,  to 
relieve  a  party  from  a  contract  on  the  ground  of  fraud,  the  defendant  must  be  shewn 
to  have  taken  measures  for  the  purpose  of  preventing  the  plaintiff  from  discovering 
the  fraud ;  this  is  laid  down  in  some  of  the  judgments  of  the  Judges,  but  is  not 
warranted  by  the  decisions,  and  is  distinctly  contradicted  by  the  later  decisions  in 
Dobell  v.  Stephens  and  the  other  cases. 

In  Dobell  v.  Stephens  there  was  no  such  fact,  there  was  misrepresentation.  It  was 
the  case  of  the  purchase  of  a  public  house,  on  which  occasion  the  profits  were  stated 
by  the  vendor  to  be  of  a  certain  amount,  and  the  quantity  of  sales  were  stated  to 
be  of  a  certain  amount ;  the  books  were  in  the  house,  but  were  not  looked  at ;  the 
purchaser  relied,  as  he  had  a  right  to  do,  on  the  statement  of  the  vendor,  and  he 
recovered  at  law.  Even  in  a  Court  of  law  it  is  not  necessary  to  go  beyond  the  false 
assertion  of  the  fact.  It  is  not  necessary  that  endeavours  should  have  been  made  on 
the  part  of  the  defendant  to  prevent  the  other  party  from  discovering  it.  The  case 
of  the  present  plaintiff  is  fraud :  a  ground  on  which  it  has  been  admitted  that,  if 
established,  the  plaintiff  ought  to  succeed. 

With  respect  to  the  question  of  parties — the  argument  on  the  part  of  the  defen- 
dant, Attwood,  is  that  the  parties  are  either  too  many  or  too  few.  It  is  just  every 
thing  but  what  it  ought  to  be.  A  great  proportion  of  Mr.  Attwood's  answer  is  placed 
on  the  ground  that  in  dealing  with  the  British  Iron  Company  Mr.  Attwood  was  only 


1070  SMALL   V.   ATTWOOD  YOU.  452. 

dealing  with  Messrs.  Small,  Shears,  and  Taylor.  It  is  proved,  and  has  not  been 
attempted  to  be  contested  either  in  argument  or  in  evidence  that,  from  the  beginning, 
and  throughout,  Mr.  Attwood  knew  that  he  was  dealing  with  the  British  Iron  Com- 
pany. It  is  true  that,  according  to  the  course  taken  by  the  company,  the  names  of 
the  three  managing  directors  were  used.  It  is  true  that,  if  Mr.  Attwood  had  suggested 
a  wish  that  those  names  only  should  have  been  used,  it  [452]  would  have  been  prudent 
on  his  part,  inasmuch  as  he  was  not  embarrassed  with  a  number  of  multitudinous 
contractors.;  These  three  parties  we  have  upon  the  record ;  and  the  question  is 
whether  the  bill  must  fail  either  because  we  have  more  than  three,  or  because  we 
have  not  a  sufficient  number  beyond  the  three. 

It  stands  established  and  uncontradicted  that  these  three  are  trustees  for  the 
partnership  called  the  British  Iron  Company.  That  is  not  questioned.  It  is  a  new 
proposition  in  a  Court  of  equity  that  trustees  not  only  may,  but  ought  to,  sue  without 
their  cestui  que  trust.  They  cannot  do  it ;  they  are  trustees  for  the  partnership  ;  and 
the  interest  in  the  view  of  a  Court  of  equity  is  substantially  in  that  partnership ;  and 
without  that  which  substantially  represents  their  cestui  que  trust  they  would  have 
acted  improperly  in  suing,  though  it  cannot  be  contended  that  all  their  cestui  que 
trust  should  have  been  parties — that  would  have  been  a  mere  denial  of  justice — they 
amount  to  upwards  of  five  hundred  in  number,  and  relief  would  have  been  utterly 
impossible.  The  consequence  is,  if  in  a  case  of  this  description  these  objections  were 
to  prevail,  the  Courts  of  justice  in  this  country  would,  while  they  acknowledge  the 
legality  of  partnerships  of  this  description  (and  the  question  of  the  illegality  of  them 
has  been  expressly  abandoned  at  the  bar,  though  raised  throughout  the  record  on  the 
part  of  Mr.  Attwood),  deprive  this  partnership  of  its  rights,  and  subject  it  to  every 
species  of  fraud  which  those  dealing  with  it  may  wish  to  perpetrate. 

It  has  been  urged  that  there  are  eases  in  which  the  Court  will  not  act  without  the 
total  number  of  a  very  extensive  partnership.  The  only  case  in  which  the  Court  has 
proceeded  upon  that  principle  has  been  the  dissolution  of  a  partnership,  where  the 
rights  of  every  individual  member  are  severally  affected,  where  each  has  of  necessity 
a  right  to  contribution  against  the  other,  which  [453]  the  Court,  acting  for  the  purpose 
of  dissolution,  must  enforce.  What  bearing  has  that  upon  the  present  easel  This 
case  is  an  equitable  action  for  money  had  and  received  ;  an  equitable  action  for  the 
recovery  of  money  obtained  by  fraud,  necessarily  connected  with  the  account  which 
this  Court  must  direct  for  the  purpose  of  restoring  the  parties  to  their  original 
situation  in  respect  of  rent  and  expenditure  and  interest.  Again,  it  is  said  that  the 
doctrine  of  Lord  Eldon  in  Cockbiirn  v.  Thompson  and  in  Adair  v.  The  New  River 
Company,  and  numerous  other  cases  of  that  desci'iption,  particularly  Hikhens  v. 
Congreve,  applied  only  to  cases  where  that  which  is  the  object  of  the  suit  must  have 
been  for  the  benefit  of  the  partnership.  But  there  is  no  such  rule  any  where  laid 
down  or  to  be  found  in  any  of  the  books ;  the  question  is  as  to  the  right  of  suit 
between  an  extensive  partnership  and  another  person.  If  it  be  so,  if  the  object  may 
be  for  the  benefit  of  the  partnership,  some  have  a  right  to  sue  on  behalf  of  the  others. 
The  cases  of  prize-money,  and  suits  instituted  to  set  aside  agreements  in  derogation  of 
common  rights,  are  all  cases  in  which,  by  a  supposable  possibility,  the  proceedings 
may  not  have  been  for  the  advantage  of  all  the  parties. 

It  has  been  suggested  that  there  may  be  collusion ;  that  the  plaintiffs  on  the 
record  may  be  acting  in  collusion  with  the  defendant  Attwood,  and  that  these  pro- 
ceedings may  be  questioned  by  other  members  of  the  partnership.  Now  in  the  first 
place,  the  argument  of  collusion  is  not  open  to  the  defendant  Attwood  ;  because  upon 
that,  at  least,  it  is  an  important  thing  to  suggest  that  there  should  not  be  any  thing 
stated  that  is  not  contained  upon  the  record ;  and  in  the  defendant's  answer  there  is 
no  trace  of  it  from  the  beginning  to  the  end,  it  is  not  even  suggested.  But  this  suit 
cannot  be  objected  to  effectually  by  other  members  of  the  partnership.  The  decree 
proceeding  upon  the  footing  that  some  effectually  represent  all,  will  effectually  conclude 
[454]  all.  The  suit  being  instituted  by  some  on  behalf  of  all,  the  decree  would  of 
necessity  be  pleadable  against  another  suit ;  and  the  only  remedy  by  any  member 
who  wished  to  question  what  is  done  here  would  be  by  a  suit  against  the  plaintiffs  who 
instituted  this  suit  against  Mr.  Attwood ;  but  the  question  with  Mr.  Attwood  would 
be  concluded  by  the  decree  upon  the  present  record. 

No  other  suit  could  be  instituted  without  the  presence  of  the  three  contracting 
parties.     A  cestui  que  trust  cannot  sue  without  his  trustee.     The  contract  was  made 
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by  Small,  Shears,  and  Taylor,  No  suit  having  a  reference  to  the  contract  could  be 
sustained  without  the  presence  of  those  three — those  three  parties  must,  of  necessity, 
be  parties  to  any  other  record. 

But  this  is  not  the  common  case  of  some  taking  on  themselves  arbitrarily 
to  sue  on  behalf  of  all  others  and  undertaking  to  represent  the  others.  By.  the 
deed  of  constitution  of  this  company,  the  whole  authority  of  the  partnership, 
with  regard  to  all  questions  of  property  and  management,  is  delegated  to  the  three 
plaintiffs  upon  this  record ;  every  trustee,  every  managing  director,  and  every  other 
director,  it  is  proved,  is  a  party  ;  it  is  that  body  which  by  the  constitution  of  their 
partnership  is  expressly  intrusted  with  the  right  of  suing  and  managing  and  dealing 
with  the>  property.  It  is  true  that  they  might  exercise  that  power  coUusively  and 
fraudulently  ;  but  that  would  only  be  a  question  between  the  members  and  themselves ; 
it  cannot  be  suggested  by  this  record,  and  it  is  not  put  in  issue  by  the  answer ;  the 
consequence  is  that,  this  being  a  partnership  formed  amongst  its  members,  governed 
by  certain  rules,  by  which  rules  some  are  to  represent  all  in  all  suits,  and  in  the 
management  of  their  property,  some  suing  on  behalf  of  all  will  bind  all.  There  h 
this  special  circumstance  in  this  case,  which,  in  the  absence  of  the  general  rule,  would 
render  it  imperatively  the  duty  of  the  Court  to  act  upon  it. 

[455]  How  have  these  plaintiffs  been  dealt  with  by  the  Court  and  their  adversary  ] 
If  this  objection  is  to  prevail,  the  objection  is  patent  upon  the  record.  In  the  first 
place  it  was  matter  of  demurrer ;  there  has  been  no  demurrer  in  this  case,  and  there 
is  no  case  to  be  found  in  the  books  in  which,  in  a  Court  of  equity,  a  suit  was  dismissed 
at  the  hearing,  on  any  ground  respecting  parties  or  deficient  parties.  There  is  no 
such  ciise.  We  are  now  at  the  hearing,  and  not  upon  demurrer ;  and  if,  therefore,  the 
argument  were  well  founded,  the  time  is  gone  by. 

Not  only  is  the  objection  patent  upon  the  bill,  but  the  objection  is  alluded  to  by 
the  answer.  Order  after  order  has  the  Court  made  in  this  cause,  with  the  objection 
patent  before  it.  The  plaintiffs  are  now  in  possession  of  an  injunction  granted  by  one 
of  the  most  cautious  and  experienced  Judges  that  ever  sat  in  a  Court  of  equity,  in 
a  case  in  which  of  necessity  the  whole  of  the  different  answers  must  have  been  taken 
to  be  true,  and  upon  which  the  plaintiffs  had  no  opportunity  of  disproving  any  one 
of  those  statements ;  yet  such  was  the  answer,  which  we  had  no  opportunity  of 
meeting,  such  was  the  case  stated  by  Mr.  Attwood  himself  that,  upon  the  face  of  the 
answer.  Sir  William  Alexander  granted  an  injunction  which  continues  to  the  present 
time,  from  which  the  defendant  has  never  appealed,  and  which  the  Court  is  now  called 
upon  to  displace  by  dismissing  this  bill,  when  by  no  possibility  can  the  defendant 
have  added  to  the  case  made  by  his  answer  which,  for  the  purpose  of  that  application, 
was  taken  as  true. 

Nov.  1st,  1832. — Lord  Lyndhurst,  L.  C.  B.  The  plaintiffs  in  this  case  are 
members  of  a  partnership,  styled  the  British  Iron  Company  :  when  I  say  they  are 
members  of  a  partnership,  they  form  a  few  of  the  members  of  that  partnership ;  and 
they  profess  to  sue  on  behalf  of  themselves  and  the  rest  of  the  members  of  the  firm, 
with  the  ex-[456]-ception  of  two  individuals,  John  Taylor  and  Philip  Taylor,  who  are 
defendants.  The  principal  defendant  upon  the  record  is  Mr.  John  Attwood.  The 
object  of  this  suit  is  to  vacate  certain  agreements  which  bear  date  the  10th  of  June, 
the  1st  of  October,  and  the  4th  of  November,  in  the  year  1825 ;  and  the  ground  upon 
which  it  is  contended  that  the  Court  ought  to  give  judgment  that  these  agreements 
be  vacated  is  that  during  the  negotiation,  which  terminated  in  those  agreements, 
certain  misrepresentations,  known  to  be  such,  were  made  by  Mr.  Attwood  with 
respect  to  material  facts,  upon  which  the  value  of  this  property,  and  the  price  to  be 
paid  for  it,  depended.     This  is  the  main  ground  of  the  suit. 

Three  of  the  defendants,  Mr.  Kichard  Edwards,  Mr.  Henry  James,  and  Mr.  Philip 
Taylor,  are  made  defendants  in  this  suit,  on  the  ground  of  their  having  acted  in 
concert  with  Mr.  Attwood,  either  with  respect  to  the  misrepresentations  to  which  I 
have  adverted,  or  in  endeavouring  afterwards  to  conceal  them  from  the  plaintiffs. 
The  remaining  defendant,  Mr.  John  Taylor,  was  originally  a  plaintiff,  and  is  made 
a  defendant  only  because  it  was  supposed  that  it  was  proper  that  he  should  be  a  party 
to  these  proceedings. 

Certain  objections  have  been  made  in  point  of  law  to  the  right  of  the  plaintiflfs  to 
maintain  this  suit.  The  first  objection  to  which  I  shall  advert  is  that  the  first  agree- 
ments were  entered  into  between  Mr.  John  Attwoofl  and  three  of  the  partners  of  this 
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firm,  not  in  their  partnership  character,  or  as  representing  the  firm,  but  in  their 
individual  and  personal  characters.  It  is  said  that  no  suit  can,  under  these  circum- 
stances, be  maintained  by  the  partners,  or  on  behalf  of  the  partners,  but  that  the  suit 
must  be  instituted  and  prosecuted  in  the  name  of  these  individuals.  It  appeared  to 
me  that  this  objection,  though  repeatedly  adverted  to,  was  not  very  confidently 
pressed  on  the  part  of  [457]  the  defendants  ;  and  I  think  it  cannot  possibly  be  sustained. 
Where  a  contract  is  entered  into  by  a  person  as  agent  for  another,  though  it  is  not 
known  that  he  is  contracting  in  the  character  of  agent,  at  law  an  action  may  be 
maintained  either  in  the  name  of  the  agent  or  in  the  name  of  the  principal :  and,  in 
a  Court  of  equity,  I  apprehend  it  is  perfectly  clear  that  where  a  contract  is  entered 
into  by  an  agent  in  his  own  name,  but  really  on  behalf  of  other  persons,  it  is  necessary 
that  those  other  persons,  as  being  interested  in  the  subject-matter  of  the  suit,  should 
be,  in  some  shape  or  other,  parties  to  the  contract.  I  am  perfectly  clear  that  there 
is  no  foundation  therefore  for  the  objection  to  which  I  have  adverted ;  and  I  may  also 
observe  that,  during  the  progress  of  this  treaty,  although  Mr.  Attwood  continually 
contended  that  he  would  not  treat  with  those  persons  in  their  characters  of  directors, 
or  in  their  characters  of  partners  of  the  company,  yet,  that  he  knew  from  the  beginning 
that  they  themselves  were  treating  as  directors  ;  that  they  themselves  were  negotiating, 
not  on  their  own  account  alone,  but  for  the  partnership ;  that  the  funds  with  which 
the  purchase  was  made  were  partnership  funds ;  that  the  profits  of  the  concern,  the 
profit  of  the  purchase,  if  any  profit  should  result  from  it,  would  go  to  the  partnership; 
and  that  whatever  loss  should  be  sustained  would  fall  upon  the  partnership.  How- 
ever, I  do  not  rest  my  opinion  upon  these  circumstances,  I  rest  it  upon  the  general 
rule  that  where  a  party  is  really  acting  as  agent  for  another  in  a  contract,  and  a  suit 
is  instituted  respecting  that  contract,  under  such  circumstances  those  persons  who 
are  interested  in  the  question  must,  in  some  shape  or  other,  in  a  Court  of  equity,  be 
parties  to  the  record. 

The  second  objection,  in  point  of  law,  which  has  been  urged  and  insisted  upon  is 
that  all  the  members  of  this  firm  must  be  parties  to  the  suit ;  that  they  are  all  interested 
in  the  question ;  and  that  it  is  the  rule  of  a  Court  of  [458]  equity  that  all  persons 
who  are  interested  in  a  question  which  is  litigated  in  a  Court  of  equity  must,  either 
in  the  shape  of  plaintiffs  or  defendants,  be  brought  before  the  Court.  If  that  rule 
were  to  apply,  in  its  strictness,  to  a  case  of  this  description,  this  consequence  would 
follow,  that  justice  in  such  a  case  as  the  present  would  be  unattainable  in  this  Court; 
because  it  is  perfectly  certain  that  if  it  were  necessary  to  put  upon  the  record  the 
names  of  all  the  persons  who  are  members  of  this  partnership,  or  were  members  at 
the  time  when  this  bill  was  filed  (for  they  then  amounted  to  very  nearly  six  hundred), 
it  would  be  utterly  impossible  that  the  suit  could  ever  come  to  its  termination,  from 
the  necessary  abatements  which  would,  from  time  to  time,  take  place  from  deaths  and 
other  causes.  This  argument,  or  observation,  I  admit,  is  not  conclusive.  I  admit 
that  the  general  rule  is  that  all  persons  who  are  interested  in  the  question  must  be 
parties  to  a  suit  instituted  in  a  Court  of  equity,  where  that  question  is  the  object  of 
the  suit;  but  there  are  certain  exceptions  to  that  rule,  which  were' established  at  a 
very  early  period  for  the  purpose  of  preventing  that  failure  of  justice  to  which  I  have 
referred. 

In  the  case  of  Meux  v.  Maltby  (2  Swanst.  277)  the  late  Master  of  the  Rolls,  Sir 
Thomas  Plumer,  with  that  industry  which  he  always  exhibited  upon  questions  of  this 
nature,  has  collected  all  the  authorities  down  to  that  time  upon  the  subject,  beginning 
with  the  case  of  The  City  of  London  v.  Rkhmond,  as  far  back  as  the  year  1701.  From 
that  time  to  the  present  it  has  been  a  rule,  as  I  understand,  of  Courts  of  equity,  that 
where  the  parties  are  so  numerous  as  to  render  it  inconvenient  or  impracticable  that 
they  should  be  parties  to  the  record,  if  they  all  have  one  common  interest,  a  few  may 
sue  on  behalf  of  themselves  and  of  all  the  other  members  of  the  association.  I  appre- 
hend [459]  that  this  rule  will  apply  strictly  to  the  case  now  before  the  Court :  the 
object  of  this  suit  is  to  get  rid  of  a  disadvantageous  agreement,  on  the  ground  of 
imputed  fraud ;  an  agreement  which  is  said  to  be  disadvantageous  and  ruinous  to  the 
interests  of  the  company ;  and  all  the  members  of  the  company  therefore  stand,  in 
that  respect,  in  the  same  situation  :  they  have  the  same  interest  to  get  rid  of  this 
agreement ;  and,  upon  the  principle  which  I  have  stated,  some  may  sue  in  their  own 
name  and  in  the  name  of  the  whole  association. 

It  does  not  appear  to  me  that  this  case  comes  at  all  within  the  principle  of  the 


YOU.  460.  SMALL   V.   ATTWOOD  1073 

two  cases  which  were  cited  at  the  bar,  which  are  exceptions,  if  I  may  so  express 
myself,  to  the  rule,  namely,  the  cases  of  Van  Sandau  v.  Moore  (1  Kuss.  441),  and 
another  case  of  Blain  v.  Agar  (1  Sim.  37),  which  was  decided,  I  believe,  by  the  present 
Master  of  the  Rolls.  Those  were  cases  of  a  different  description,  in  which,  from  the 
nature  of  the  subject  in  litigation,  it  was  necessary  that  every  individual  should  be 
a  party  to  the  proceedings.  I  consider,  therefore,  that  there  is  no  foundation  for  this 
objection  ;  and  with  respect  to  the  argument  which  was  pressed  of  the  inconvenience 
and  evil  that  may  arise  from  the  establishment  of  this  principle  in  a  case  of  this 
description,  namely,  that  there  may  be  collusion  between  the  vendor  and  some  of  the 
vendees  to  get  rid  of  an  agreement  which  the  vendor  might  be  desirous  to  get  rid  of, 
if  such  a  case  in  point  of  evidence  should  be  presented,  the  Court  in  that  case  would 
know  how  to  deal  with  it ;  but  there  is  no  suggestion  of  any  such  collusion  in  the 
present  instance  nor  any  thing  tending  to  it.  I  am  clearly  of  opinion,  therefore,  that 
the  parties  who  are  the  plaintiffs  upon  this  record  are  sufficient,  suing  in  their  own 
names  and  in  the  names  of  the  rest  of  the  firm,  to  maintain  this  proceeding.  I  beg 
to  be  understood  as  not  grounding  that  [460]  opinion  at  all  upon  the  terms  of  the 
partnership  deed  or  deed  of  settlement;  because,  after  a  careful  consideration  of  the 
terms  of  that  deed,  it  does  not  appear  to  me  that  any  argument  in  favour  of  the  present 
shape  of  this  suit  fairly  arises  out  of  the  obvious  construction  of  that  instrument. 

The  third  objection  which  has  been  made  in  point  of  law  to  the  plaintiff's  right  to 
sue  is  of  a  different  description.  That  objection  is  that  an  agreement  has  been 
entered  into  between  Mr.  Attwood  on  the  one  side,  and  three  of  the  members  of  this 
partnership  on  the  other ;  that  nothing  is  said  in  the  terms  of  that  agreement  with 
respect  to  the  price  at  which  iron  may  be  manufactured,  nor  any  circumstances  of  that 
description.  It  is  said,  therefore,  that  this  being  a  written  agreement,  if  evidence  is 
to  be  allowed  for  the  purpose  of  shewing  that  the  statements  made  while  the  agree- 
ment was  under  consideration  are  incorrect,  it  will  have  the  effect  of  allowing  parol 
■  evidence  to  be  introduced  for  the  purpose  of  varying  the  terms  of  the  written  contract, 
which  is  contrary  to  every  principle  of  law  and  contrary  to  the  provisions  of  the 
Statute  of  Frauds.  But  I  think  that  this  is  not  a  fair  or  proper  view  of  the  case. 
The  case  that  is  attempted  to  be  made  out  at  the  bar  on  the  part  of  the  plaintiffs, 
and  which  they  contend  they  have  established,  is  this:  they  say  that  there  were  mis- 
statements made  with  respect  to  those  particulars  which  were  the  bases  of  the  treaty  ; 
that  they  were  not  merely  mis-statements,  but  they  were  mis-statements  made  by 
Mr.  Attwood,  he  knowing  at  the  time  that  they  were  mis-statements ;  and  that  it 
was  a  deception  practised  upon  them ;  that  it  was  what  in  law  is  termed  a  fraud ; 
and  that  this  has  always  been  considered  as  an  exception  to  the  rule  to  which  I 
have  referred. 

There  is  no  doubt  that  in  Courts  of  common  law,  although  there  may  be  a  written 
agreement,  if  there  has  been  a  misrepresentation  of  material  facts  not  within  the  view 
of  the  party  to  whom  that  misrepresentation  is  made,  [461]  and  that  misrepresentation 
is  made  knowingly,  so  as  to  form  a  case  of  deception  that,  notwithstanding  the  written 
agreement,  an  action  may  be  maintained  for  the  purpose  of  recovering  damages 
occasioned  by  such  misrepresentations.  That  principle  was  established  so  far  back  as 
the  case  of  Eakins  v.  Tresham  (I  Keb.  510;  1  Lev.  102)  in  the  reign  of  Charles  the 
Second.  It  was  afterwards  followed  up,  after  some  doubt  and  much  consideration, 
in  a  case  which  has  been  cited  at  the  bar,  of  Lisney  v.  Selhi/  (2  Lord  Kaym.  1118); 
and  it  has  been  recently  confirmed  in  the  case  of  Dobell  v.  Stevens  (3  Barn.  &  Cress. 
623),  also  cited  at  the  bar,  by  the  decision  of  the  Court  of  King's  Bench.  The  ease 
of  Pickering  v.  Dowson  (4  Taunt.  779),  decided  in  the  Court  of  Common  Pleas  during 
the  time  Mr.  Justice  Gibbs  was  a  member  of  that  Court,  was  cited  in  opposition  to 
those  decisions ;  it  does  not  appear  to  me,  when  the  principle  of  that  decision  is  con- 
sidered, that  it  at  all  impugns  the  cases  to  which  I  have  referred  ;  but  that  on  the 
contrary  it  tends  to  confirm  them  :  for  in  that  case  of  Pickering  v.  Dowson,  it  was  laid 
down  that  if  there  was  any  deception  or  fraud,  an  action  might  be  maintained ; 
although  a  particular  description  of  deception  and  fraud  was  there  pointed  out.  But 
if  a  misrepresentation  be  made  of  a  material  fact,  the  correctness  of  which  the  other 
party  has  no  opportunity  of  knowing  at  the  time,  and  it  is  made  intentionally  with  a 
view  of  enhancing  the  price  to  be  paid  for  the  article  that  is  contracted  for,  I  ask 
whether  any  case  of  fraud  more  distinct  and  precise  than  a  case  of  that  description 
can  be  pointed  out  1 
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It  appears  to  me,  therefore,  that  as  far  as  the  cases  at  law  go,  where  a  misrepre- 
sentation of  a  material  fact  not  within  the  observation  of  the  opposite  party  is  made, 
the  person  making  the  misrepresentation  knowing  at  the  time  that  his  statements 
are  untrue,  under  such  circumstances  an  action  may  be  maintained  at  law,  according 
to  the  de-[462]-cisions  I  have  stated,  for  the  purpose  of  recovering  a  compensation 
in  damages  for  the  injury  the  party  has  sustained,  notwithstanding  the  contract 
was  in  writing,  and  notwithstanding  those  particulars  may  be  no  part  of  the  terras 
of  the  written  contract.  If  that  be  so,  it  would  follow  also  that  in  a  Court  of  equity, 
as  it  appears  to  me,  a  party  would  be  entitled  to  come  forward  for  the  purpose 
of  obtaining  redress,  in  order  to  get  rid  of  a  contract  founded  on  such  fraudulent 
misrepresentations. 

It  is  not  necessary,  however,  that  I  should  deal  in  speculation  on  a  point  of  this 
kind,  because  the  point  has  been  expressly  decided  ;  not  lightly  decided,  but  decided 
after  careful  and  deliberate  consideration ;  I  allude  to  the  case  that  was  cited  at  the 
bar  of  Edwards  v.  M'Leay  (Coop.  308).  That  case  came  on  before  Sir  William  Grant 
when  sitting  as  Master  of  the  Rolls.  He  took  time  to  consider  his  judgment ;  and, 
if  my  recollection  serves  me  right,  so  anxious  was  he  upon  the  subject,  that  he  did 
that  which  is  unusual  in  Courts  of  equity,  he  gave  a  written  judgment  which  he 
pronounced.  But  the  case  did  not  stop  with  Sir  William  Grant,  it  came  afterwards 
by  appeal  before  Lord  Eldon.  It  was  argued  before  Lord  Eldon  by  the  first  counsel 
of  the  day,  and  Lord  Eldon,  after  hearing  the  argument  (I  believe  he  did  not  take 
time  to  consider)  confirmed  the  decision  of  the  Master  of  the  Kolls.  Whatever  my 
own  opinion,  therefore,  might  be,  or  whatever  doubts  I  might  entertain  upon  the 
point,  if  I  had  any,  I  should  not  think  myself  justified,  under  such  circumstivnces,  in 
running  counter  to  a  decision  so  much  considered  and  so  deliberately  pronounced. 
But  my  judgment  and  ray  opinion  are  not  at  variance  with  the  principle  on  which  that 
case  was  decided.  I  think  it  was  decided  on  sound  principles — that  it  is  analogous  to 
those  decisions  in  the  Courts  of  coraraon  law  to  which  I  have  referred  and  rests  upon 
the  same  principle  :  and  that,  if  a  case  of  decep-[463]-tion  is  made  out,  such  as  I  have 
stated,  it  is  a  ground,  in  this  Court,  or  in  any  Court  of  equity  to  which  an  application 
may  be  made,  to  set  aside  the  contract. 

Having  thus  disposed  of  these  preliminary  objections  in  point  of  law,  it  becomes 
now  necessary  to  advert  to  the  facts  of  the  case  and  to  see  whether  such  a  case  as  it 
was  incumbent  upon  the  plaintiffs  to  make  out  has  been  established  by  clear  and 
satisfactory  evidence. 

It  will  be  convenient,  in  the  first  place,  that  I  should  state,  in  a  very  suramary 
way,  the  history  of  this  negotiation  up  to  the  time  when  it  was  completed  by  the 
contract  of  the  4th  November.  I  shall  do  this  in  very  general  terms,  for  the  purpose 
of  introducing  the  more  particular  observations  which  I  shall  afterwards  make :  at  the 
same  time,  I  think  it  right  to  say  that  considering  the  immense  mass  of  evidence  that 
has  been  laid  before  the  Court  in  this  case,  consisting  of  so  many  minute  and  almost 
trifling  details,  it  cannot  be  expected  that,  in  delivering  judgment  in  this  case,  I 
should  go  particularly  through  that  evidence.  Having  satisfied  ray  own  feelings,  in 
attending  most  deliberatelj'  and  most  minutely  to  the  papers  which  I  have  had  some 
time  to  consider,  I  shall  satisfy  myself  with  stating  the  efi'ect  which  the  raain  points 
of  that  evidence  have  made  upon  my  mind. 

It  appears  that  after  the  British  Iron  Company  had  been  established  for  some 
time  and  had  made  some  purchases,  a  proposition  was  made  to  it,  in  a  very  obscure 
manner,  by  Mr.  Attwood  himself,  and  afterwards  in  a  more  distinct  and  precise  form 
by  Mr.  Henry  James,  acting  as  the  avowed  agent  for  Mr.  Attwood,  to  the  British 
Iron  Company  to  purchase  this  extensive  property  of  which  Mr.  Attwood  was  the 
proprietor.  The  company  declined  to  treat  in  the  absence  of  Mr.  Philip  Taylor,  upon 
whose  judgment  in  matters  of  this  kind  they  relied,  and  who  was  the  superintendant 
of  their  works.  Mr.  Taylor  soon  returned  to  town  and  the  treaty  went  on.  While 
that  treaty  was  pending,  it  was  considered  advisable  that  Mr.  Philip  Taylor  [464] 
should  pay  a  visit  to  the  works,  not  for  the  purpose  of  any  very  minute  inspection, 
because  the  time  which  was  allowed  for  that  purpose  certainly  was  not  sutticient  for  a 
minute  inspection  ;  but  he  went  down,  remained  a  day  looking  generally  at  the  works, 
and  again  returned  to  London.  The  books  were  there  :  he  did  not  inspect  the  books 
nor  did  he  ask  to  inspect  the  books  :  if  he  had  asked  to  see  them,  it  is  difficult  to  say 
what  answer  would  have  been  given ;  nor  if  he  had  asked  to  inspect  the  books,  and 
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had  inspected  them  in  that  short  period,  could  any  satisfactory  information  that  could 
have  been  relied  upon  at  least  have  been  obtained  in  consequence  of  such  inspection. 

While  this  negotiation  was  going  on,  it  was  conducted,  principally,  on  the  one  side  by 
Mr.  Philip  Taylor,  and  by  Mr.  Henry  James  and  Mr.  Attwood  on  the  other.  I  think 
Mr.  Henry  James  was  present  at  every  interview.  During  the  progress  of  this  nego- 
tiation, certain  statements  were  verbally  made  by  Mr.  Attwood,  of  which  memoranda 
were  made  by  Mr.  Philip  Taylor :  it  was  absolutely  necessary  that  some  informa- 
tion of  this  kind  should  be  communicated ;  for  otherwise  the  company  would  have 
no  materials  on  which  they  could  have  formed  any  opinion  respecting  the  value  of  the 
works  or  the  price  that  should  be  paid  for  them.  The  price  demanded  by  Mr. 
Attwood  was  600,0001.  It  required,  therefore,  much  caution  and  delil)eration  before 
the  British  Iron  Company  entangled  themselves  in  a  concern  of  this  description,  for 
which  so  large  a  sum  of  money  was  to  be  paid. 

The  facts  which  were  thus  stated  in  the  progress  of  the  negotiation  I  have  alluded 
to  were  put  into  writing  by  Mr.  Philip  Taylor;  and  they  are  contained  in  a  document 
which  has  been  repeatedly  referred  to  and  which  is  marked  P.  T.  1.  Mr.  Philip 
Taylor  and  the  company  were  satisfied  with  those  representations ;  and  upon  the 
faith  of  those  representations,  and  upon  the  basis  of  those  statements  the  agreement 
of  the  10th  of  June  was  con-[465]-cluded.  It  is  unnecessary  forme  to  state  the  terms 
of  that  agreement ;  it  was  an  agreement  for  the  purchase,  at  the  sum  of  600,0001.,  to 
be  paid  in  the  manner  mentioned  in  that  agreement.  The  title  was  to  be  completed 
by  the  1st  of  October,  and  possession  to  be  delivered  on  that  day.  The  time  passed 
away,  and  it  appeared  clear  to  the  parties  that  the  title  could  not  be  completed  upon 
the  day  which  I  have  mentioned ;  in  consequence  of  which  it  was  proposed  that  the 
first  agreement  should  be  modified,  so  as  to  apply  itself  to  the  new  circumstances  of 
the  case.  The  agreement  of  the  1st  of  October  was  accordingly  prepared :  by  that 
agreement  a  further  time  was  given  for  the  completing  of  the  title  and  for  executing 
the  conveyance ;  but  of  the  money  200,0001.,  I  think,  was  to  be  paid  immediately, 
and  the  parties  were  to  be  put  into  possession  with  certain  securities  and  guaranties 
to  which  it  is  unnecessary  for  me  particularly  to  advert. 

The  parties  met  for  the  purpose  of  executing  this  agreement ;  but  Mr  John  Taylor 
one  of  the  persons  who  had  contracted,  was  absent ;  he  was  at  that  time  in  Cornwall. 
Mr.  Attwood  had,  throughout,  made  it  a  point  that  he  would  contract,  and  contract 
only,  with  those  three  individuals,  and  with  those  three  individuals  personally :  he 
refused,  therefore,  in  the  absence  of  Mr.  John  Taylor,  to  sign  the  agreement. 
On  that  evening,  without  mentioning  the  circumstance  to  any  person,  he  left  town 
and  went  down  to  Corngreaves,  where  Mr.  Philip  Taylor  was  at  the  time  residing, 
with  the  intention  of  taking  possession  on  the  1st  of  October.  He  communicated  to 
Mr.  Philip  Taylor  the  circumstances  which  had  occurred,  and  it  was  arranged  between 
them  that  Mr.  Philip  Taylor  should  immediately  proceed  to  Cornwall,  for  the  purpose 
of  inducing  Mr.  John  Taylor  either  to  come  up  to  London  and  to  attend  a  meeting 
for  the  purpose  of  executing  the  agreement,  or  that  he  should  send  a  power  of  attorney, 
authorizing  some  person  to  act  for  him.  Some  reliance  [466]  was  placed  by  the 
plaintiffs  upon  the  secrecy  with  which  Mr.  Attwood  had  proceeded  upon  this  occasion ; 
he  had  not  mentioned  his  intention  of  going  to  Corngreaves  even  to  his  own  solicitor, 
Mr.  Hewitt,  and  some  inferences  unfavourable  to  Mr.  Attwood  were  attempted  to  be 
drawn  from  that  circumstance;  but  it  does  not  appear  to  me  that  there  is  any  fair 
foundation  for  any  such  inferences.  When  Mr.  Philip  Taylor  arrived  at  Bristol,  he 
wrote  a  letter  to  the  directors,  communicating  all  the  circumstances.  It  does  not 
appear  that  there  was  any  intention  to  keep  the  matter  secret ;  it  appears  to  me  that 
the  object  which  Mr.  Attwood  had  in  view  in  going  thus  suddenly  to  Corngreaves, 
was  to  do  that  which  he  did  upon  the  following  day,  namely,  give  an  order  that  the 
British  Iron  Company  should  not  interfere  with  the  works.  It  will  be  found  in  the 
evidence,  I  do  not  at  this  moment  know  to  what  part  of  it  to  advert  (but  it  will  be 
found  in  the  evidence),  that  he,  on  the  following  day,  said  there  would  be  some 
dispute,  probably,  with  the  company  ;  that  every  thing,  therefore,  should  be  regular, 
and  that  the  agents  and  members  of  the  company  should  not  be  allowed  at  all  to 
interfere  with  the  works. 

Now  I  am  upon  this  part  of  the  case,  it  will  be  proper  I  should  advert  also  to 
another  observation  connected  with  it,  which  is  that,  while  these  negotiations  were 
carrying  on,  it  was  a  stipulation  on  the  part  of  Mr.  Attwood,  anxiously  attended  to 
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by  him,  that  the  strictest  secrecy  should  be  observed.  Many  observations  have  been 
made  to  the  disadvantage  of  Mr.  Attwood,  arising  out  of  this  circumstance ;  and  it 
was  suggested  that  Mr.  Attwood  was  afraid  that  if  it  were  known  that  the  British 
Iron  Company  were  in  treaty  for  these  works,  information  might  reach  their  ears  that 
might  render  it  impossible  for  him  to  accomplish  the  object  he  had  in  view  ;  but  when 
I  consider  the  situation  in  which  Mr.  Attwood  stood ;  of  how  much  importance  it  was 
to  him,  considering  the  nature  of  [467]  this  property,  and  his  connections  (I  mean 
connections  in  the  way  of  trade),  with  reference  to  this  property,  that  it  should  not 
be  known  that  any  negotiation  had  been  carried  on  ;  and  if  that  negotiation  failed, 
how  it  would  have  affected  his  interest  in  a  great  variety  of  ways,  1  confess  it  does 
not  appear  to  me,  that  there  are  any  sufficient  grounds  to  impute  any  thing  to  Mr. 
Attwood  by  reason  of  his  constant  desire  that  secrecy  should  be  preserved  during  the 
pendency  of  these  negotiations. 

Mr.  Philip  Taylor  saw  his  brother  in  Cornwall  and  returned  with  a  power  of 
attorney  ;  and  on  the  10th  of  October  a  second  meeting  took  place  for  the  purpose  of 
executing  this  agreement.  Mr.  Attwood  read  the  power  of  attorney.  The  power 
of  attorney  was  not  executed  by  Mr.  John  Taylor  in  his  own  individual  and  personal 
character,  but  as  a  director  of  the  company,  and  Mr.  Attwood,  therefore,  adhering  to 
the  same  principle  which  he  had  pursued  throughout,  of  having  nothing  to  do  with 
the  company,  or  nothing  to  do  with  these  individuals  in  their  character  as  directors, 
refused,  under  those  circumstances,  to  sign  the  agreement.  He  objected  to  the  form 
of  the  power,  the  consequence  of  which  was  that  the  meeting  broke  up ;  and  after 
the  breaking  up  of  the  meeting  Mr.  Attwood  left  the  place. 

On  the  14th  of  October,  four  days  afterwards,  a  letter  was  written,  or  two  letters 
I  should  rather  say,  were  written  by  Messrs.  Martineau  &  Malton,  one  addressed  to 
Mr.  Attwood,  and  the  other  to  his  solicitors,  Messrs.  Bourdillon  &  Hewitt,  informing 
them  that  unless  the  title  was  completed  by  the  1st  of  November,  proceedings  would 
be  taken  for  the  purpose  of  enforcing  the  completion  or  for  the  return  of  the  deposit ; 
and  after  this  (I  believe  on  the  20th  or  the  21st)  a  meeting  of  the  directors  took 
place  among  themselves,  and  much  discussion  arose  at  that  meeting  with  respect  to 
the  propriety  of  concluding  the  bargain.  In  the  course  of  the  [468]  discussions  at 
that  meeting,  it  was  thrown  out  that  the  price  to  be  paid  was  too  great;  and  it  was 
hinted  that  the  representations  made  by  Mr.  Attwood  were  incorrect,  and  were  not 
warranted  by  the  facts ;  and  some  person  suggested  for  the  purpose  of  putting  an  end 
to  this  species  of  controversy,  that  it  would  be  proper  that  a  deputation  of  the 
directors  should  go  down  to  Corngreaves,  for  the  purpose  of  verifying  those  state- 
ments ;  and  accordingly  a  message  was  sent  to  Mr.  Attwood,  to  know  whether  he 
would  consent  that  a  deputation  should  go  down  for  that  purpose.  Mr.  Attwood, 
after  taking  some  time  to  consider  it,  assented  to  the  proposition.  He  and  Mr.  James 
went  down ;  three  of  the  directors  also  went  down,  Mr.  Donaldson,  Mr.  Leathley,  and 
Mr.  Small,  accompanied,  as  such,  by  Mr.  Brunton,  Mr.  Morrison,  and  Mr.  Joseph 
Harrison.  The  investigation  took  place  ;  the  books  of  the  concern  were  produced  by 
Messrs.  James  and  Edwards  to  the  deputation  ;  and  certain  statements  were  produced, 
to  which  I  particularly  adverted  in  examining  the  evidence,  and  which  have  been 
distinguished  by  the  name  of  twelve  papers  marked  D.  1  to  12  in  succession,  with  the 
exception  of  one  (I  believe  No.  4),  which  was  framed  at  the  meeting  by  Mr.  Leathley. 
These  papers  were  produced  for  the  purpose  of  shewing  the  cost  of  manufactured  iron 
in  the  different  departments,  in  order  to  verify  the  statements  which  had  been  made 
as  contained  in  P.  T.  1.  The  deputation  were  satisfied  ;  they  came  to  town  ;  they 
made  their  report ;  they  stated  that  they  had,  with  very  diligent  attention,  investigated 
the  books  and  documents  which  had  been  submitted  to  them ;  and  that  in  their 
judgment,  Mr.  Attwood  had  redeemed  substantially  the  pledge  he  had  given  of 
verifying  the  statements,  upon  the  faith  of  M'hich  the  agreement  of  the  10th  of  June 
had  been  concluded. 

In  consequence  of  this  report,  the  parties  met  on  the  4th  of  November,  and  the 
agreement  dated  on  the  1st  of  October  was  then  signed,  with  a  further  alteration 
made  by  ano-[469]-ther  agreement  dated  the  4th  of  November,  the  day  when  it  was 
executed.  After  the  agreements  were  executed,  the  British  Iron  Company  were  put 
into  possession  of  the  iron  works  upon  the  9th  of  November.  This  is  a  summary  of 
the  proceedings  which  took  place  up  to  that  period. 

Now,  then,  it  is  necessary  to  pause.     It  is  contended  on  the  part  of  the  plaintiffs 
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that  the  representations  contained  in  the  paper  P.  T.  1,  and  the  statements  made  in 
that  paper  with  respect  to  the  cost  of  manufacturing  iron,  both  as  far  as  related  to 
the  manufacture  of  pig-iron  and  with  respect  to  the  labour  and  charges  of  converting 
that  pig-iron  into  wrought  iron,  were  mis-statements,  known  to  be  so  by  Mi'.  Attwood 
at  the  time :  and  they  further  say  that  the  statements  contained  in  the  papers  which 
were  pi-oduced  for  the  pui-pose  of  verifying  this  original  statement  are  also  mis- 
statements, knownto  be  mis-statements,  and  made  by  and  under  the  authority  of 
Mr.  Attwood. 

It  becomes  necessary  first  of  all  to  consider  whether  they  are  mis-statements. 
Mr.  Attwood  says,  in  his  answer,  with  respect  to  the  paper  P.  T.  1,  that  he  is  not 
responsible  for  the  whole  of  that  document;  that  he  wrote  nothing;  but  that  he 
stated  this  by  word  of  mouth ;  that  it  was  taken  down  by  Mr.  Philip  Taylor  and 
incorporated  into  the  paper ;  but  that  many  of  the  statements  in  that  paper  did  not 
proceed  from  him ;  he  says  he  is  not  responsible  for  the  calculations ;  he  says  he  is 
not  responsible  for  the  prices  of  iron,  which  were  known  to  Mr.  Philip  Taylor  as 
accurately  as  to  himself ;  he  says  he  is  not  responsible  for  that  part  which  relates  to 
the  steel  and  to  other  particulars.  But  on  looking  to  that  paper  it  appears  to  me 
that  there  is  no  controversy  with  respect  to  thus  much,  that  he  is  responsible  for  that 
part  of  the  paper  which  states  the  cost  of  making  pig-iron  at  the  Dudley  Wood  and 
Nethorton  furnaces ;  that  he  is  responsible  also  for  the  cost,  labour,  and  [470]  charges 
of  the  conversion,  as  stated  in  that  paper.  I  think  there  is  no  controversy  as  to 
these  points. 

Now,  then,  the  first  question  to  which  I  shall  direct  my  attention  will  be,  whether 
this  statement,  first  of  all  with  respect  to  the  cost  of  manufacturing  pig-iron  at  that 
time  at  the  Dudley  Wood  and  Netherton  furnaces,  is  correct,  as  stated  in  that  paper ; 
and  I  am  bound  to  come  to  this  conclusion,  that  if  this  paper  were  meant  to  be 
a  statement  of  the  actual  cost  at  that  time,  in  the  month  of  June,  of  making  pig-iron 
at  the  Dudley  Wood  and  Netherton  furnaces,  it  is  a  mis-statement,  and  not  a  trifling 
mis-statement,  but  a  mis-statement  to  a  large  amount.  I  have  looked  through  the 
evidence  and  the  figures  with  as  much  attention  as  I  could  give  to  a  subject  of  this 
nature.  It  is  a  maze,  1  admit,  and  a  labyrinth  through  which  I  have  waded,  and 
I  have  endeavoured  to  extricate  myself  from  it  as  well  as  I  could ;  and  I  have  come 
to  this  conclusion  upon  the  evidence,  as  I  have  already  stated,  that  this  part  of  the 
case  is  a  mis-statement  to  a  very  large  extent.  I  find  by  the  evidence  of  Wilkinson 
and  Bransford,  the  accountants  examined  on  the  part  of  the  plaintifts,  as  deduced  and 
built  upon  their  examination  of  the  books  of  Mr.  John  Attwood  for  the  period  of 
a  year,  that  the  cost  of  manufacturing  pig-iron  at  the  Dudley  Wood  and  Netherton 
furnaces  was  about  51.  4s.  a  ton;  the  statement  which  is  made  in  the  paper  P.  T.  1, 
is  41.  8s.  being  a  difference  of  16s.  I  find,  referring  to  the  evidence  of  Mr.  Gritton, 
who  is  the  principal  witness  examined  on  the  other  side,  that  during  the  Midsummer 
quarter,  the  actual  cost  of  manufacturing  pig-iron  as  deduced  from  the  books  is  51.  9s. ; 
taking  the  average  of  the  Dudley  Wood  and  Netherton  furnaces,  supposing  each  to 
have  manufactured  an  equal  quantity,  the  one  I  think  is  51.  lis.  odd,  and  the  other 
is  51.  6s.  odd,  the  average  being  51.  9s. ;  deducting  from  this  that  which  ought  fairly 
to  be  deducted,  namely,  that  part  of  it  which  was  [471]  purchased,  and  the  P.  T.  1 
statement  assumes  that  a  part  of  the  iron  stone  was  purchased,  that  one  half  of  it  was 
purchased  from  the  Wolverhampton  colliery,  or  from  Lord  Dudley's,  making  allow- 
ance for  that,  still  Mr.  Gritton's  calculation  will  amount,  I  think,  either  to  as  much, 
or  nearly  as  much  as  the  amount  stated  by  Messrs.  Wilkinson  and  Dransford.  1  am 
satisfied  in  my  own  mind  with  respect  to  these  results.  The  witnesses  on  the  part 
of  the  plaintiffs  appear  to  me  to  be  confirmed  by  the  principal  witness  called  on  the 
part  of  the  defendant ;  they  are  the  persons  who  have  directed  most  attention  to  this 
subject.  All  the  papers  marked  Z.  containing  numbers  infinite  in  amount  are,  I 
believe,  the  production  of  Mr.  Gritton.  Those  two  gentlemen,  Mr.  Wilkinson  and 
Mr.  W.  Dransford,  are  accountants  who  have  bestowed  the  utmost  labour  and  pains 
in  investigating  the  books  which  have  been  by  order  of  the  Court  produced  for 
inspection,  and  it  appears  to  me  that  the  results  to  which  they  come  are  very  nearly 
the  same,  making  that  allowance,  which  I  consider  to  be  a  fair  allowance,  for  the 
deduction  from  Mr.  Gritton's  estimate.  The  difterence,  therefore,  as  I  have  stated, 
is  16s.  a  ton,  that  is  16s.  a  ton  below  the  P.  T.  1  paper  and  the  statement  to  which 
I  have  referred.     But  when  reference  is  made  to  the  twelve  papers  which  are  produced, 
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the  first  of  which  relates  to  the  cost  of  mauufacturing  irou  at  the  Dudley  Wood  and 
Netherton  furnaces,  in  that  paper  the  price  is  stated  at  four  pounds  and  a  penny  a 
ton;  the  diflference,  therefore,  from  that  is  not  16s.  only,  but  is  11.  4s. ;  so  that  the 
difference  between  the  accounts  of  Messrs.  Wilkinson  and  Dransford  and  the  accounts 
of  Mr.  Gritton  from  the  P.  T.  1  paper,  is  16s.  a  ton ;  and  the  difference  from  the  first 
of  the  twelve  papers  is  11.  4s.  a  ton.  If  then  these  papers  were  meant  to  represent 
the  actual  cost  of  manufacturing  iron  at  that  time,  it  appears  to  me  that  there  was 
a  mis-statement,  and  a  mis-statement  to  a  large  amount ;  for  it  must  not  be  supposed 
that  11.  a  ton  is  an  immaterial  cir-[472]-cumstance.  When  applied  to  a  concern  of 
this  description,  11.  a  ton  would  amount  to  about  18,0001.  a  year  upon  the  six 
furnaces,  calculating  at  360  tons  a  week;  at  16s.  a  ton,  on  the  same  calculation, 
would  amount  to  nearly  14,0001.  a  year  upon  the  six  furnaces  only;  and  it  was 
intended,  as  it  is  admitted,  that  six  more  furnaces  should  be  erected  at  Corngreaves, 
and  that,  of  course,  would  have  extended  the  amount  of  the  loss. 

Passing  on  from  the  statement  as  to  the  manufacture  of  pig-iron  at  the  Dudley 
Wood  and  Netherton  furnaces,  I  now  come  to  that  part  which  relates  to  the  conver- 
sion. The  calculations,  with  respect  to  this  part,  are  more  accurate  and  more  intricate 
than  those  which  relate  to  the  manufacture  of  pig-iron.  But  I  have  come  to  this 
conclusion  also  upon  the  conflicting  evidence  with  respect  to  this  part  of  the  case  that 
many  items  of  charge  have  been  omitted  in  the  D.  papers  which  ought  to  have  been 
included.  I  entertain  no  doubt  with  respect  to  that  point.  I  cannot  make  up  my 
mind  with  any  degree  of  certainty  as  to  the  amount  in  shillings  of  the  mis-statement; 
but  as  nearly  as  I  can  approach  to  it,  it  is  at  least  5s.  or  6s.  a  ton,  that  is,  indepen- 
dently of  the  mis-statement  arising  out  of  the  increased  price  of  the  iron  in  the 
different  processes,  the  different  steps  of  conversion,  first  into  refined  iron,  then  into 
blooms,  and  then  into  rods ;  so  that  there  is,  in  this  part  of  the  case  also,  very  con- 
siderable mis-statement  with  respect  to  the  cost  of  converting  iron ;  it  is  a  mis-state- 
ment so  far  as  relates  to  the  paper  P.  T.  1 ;  it  is  a  mis-statement  also  so  far  as  relates 
to  the  statement  of  the  same  facts  contained  in  the  D.  papers. 

Having  made  up  my  mind  then  with  respect  to  this  part  of  the  case,  and  having 
come  to  the  conclusion  that  these  are  mis-statements,  if  it  were  intended  by  the  paper 
P.  T.  1,  and  by  the  D.  papers,  to  represent  the  actual  cost  at  the  time — the  next 
question  for  consideration  will  be  whether  that  is  the  fair  and  proper  construction 
of  these  papers ;  whether  it  was  intended  that  they  should  repre-[473]-sent  the  cost 
of  making  irou  at  the  time,  and  of  converting  iron  at  the  time  when  these  representa- 
tions were  made,  or  at  the  period  to  which  the  representations  refer.  It  is  said  by 
Mr.  Attwood  that  it  was  never  intended  to  represent  by  these  papers  what  was  the 
actual  cost  of  making  iron,  or  converting  iron,  at  the  time.  He  says  he  had  no  know- 
ledge himself  of  the  yields ;  that  no  yield  account  had  been  kept  since  the  time  of  his 
uncles  James  and  Matthias  Attwood ;  that  these  statements  were  made  therefore 
upon  certain  assumptions ;  that  one  assumption  was  this,  that  the  quantity  of  materials 
necessary  for  the  purpose  of  making  pig-iron  was  the  same  as  it  had  been  in  the  time 
of  James  and  Matthias  Attwood;  that  another  was  that  with  respect  to  the  price 
of  iron-stone  obtained  at  the  Wolverhampton  colliery,  it  should  be  obtained  from  the 
deep  or  unbroken  mines ;  that  it  should  be  calcined  upon  the  spot ;  and  that  all  the 
works  for  the  purpose  of  manufacturing  the  rods  should  be  carried  on  at  Corngreaves, 
so  as  to  diminish  the  general  charges ;  and  in  addition  thereto,  that  the  coal  gotten 
should  pay  for  the  dead  work.  It  is  said  that  all  these  were  assumptions  upon  which 
those  documents  were  made,  and  that  it  amounted  to  nothing  to  say  that  P.  T.  1  is 
incorrect,  or  that  the  D.  papers  were  incorrect  according  to  the  actual  state  of  things, 
but  they  must  be  considered  with  reference  to  these  assumptions. 

Now  it  is  material  to  onsider  whether  Mr.  Attwood  has  satisfied  me,  and 
whether  there  is  evidence  to  satisfy  me,  that  these  papers  and  calculations  are  made 
upon  such  assumptions.  In  the  first  place,  in  looking  at  the  papers  themselves,  I  find 
nothing  upon  the  face  of  them  to  support  that ;  I  find  no  trace  of  any  thing  to  lead 
to  the  conclusion  that  the  calculations  or  estimates  were  made  upon  such  assumptions  : 
on  the  contrary,  when  I  look  at  them,  the  fair  mode  of  reading  them  would  lead  me 
to  the  contrary  conclusion.  Speaking  of  the  Dudley  Wood  and  Netherton  furnaces, 
he  says,  in  the  paper  P.  T.  1,  there  [474]  are  six  furnaces  on  the  leasehold  property, 
making  360  tons  of  pig-iron  per  week ;  the  six  furnaces  require  to  make  360  tons 
a  week,  so  many  tons  of  coal,  so  many  tons  of  ironstone,  so  many  tons  of  limestone ; 


YOU.  475.  SMALL   V.  ATTWOOD  1079 

and  that  the  general  charges  on  these  360  tons  are  so  much  :  and  then  the  result 
is  given.  Now  it  appears  to  me,  upon  the  first  impression,  that  the  statement  natur- 
ally conveys  in  it  that  there  was  an  intention  to  represent  the  actual  state  of  things, 
and  not  an  hypothetical  state  of  things,  built  on  assumptions  such  as  those  to  which  I 
have  referred. 

But  when  we  are  considering  this  part  of  the  case  let  us  ask  ourselves,  is  it 
probable,  considering  the  nature  of  this  concern  and  the  extent  of  this  purchase,  that 
either  Mr.  Philip  Taylor  or  the  company  would  have  contracted  on  any  hypothetical 
statements  1  Would  they  have  risked  a  capital  so  large  as  this  on  mere  assumptions  1 
would  they  not  have  required  some  further  statements  and  data  upon  which  to  found 
their  conclusions]  Could  they  have  justified  it  to  themselves,  or  to  the  persons  whom 
they  represented,  to  have  pursued  any  such  course  1  But  how  is  the  evidence  1  Mr. 
Pontarden  was  the  clerk,  I  think,  either  of  Mr.  Stevens  or  Messrs.  Martineau  & 
Malton  at  the  time  when  the  proposition  was  made  for  the  deputation ;  he  met  Mr. 
Attwood  and  Mr.  James ;  they  were  desirous  of  learning  what  were  the  statements 
to  which  he  referred ;  and  Mr.  James,  in  the  presence  of  Mr.  Attwood,  said,  "  If  you 
mean  the  statements  which  we  have  made  of  our  actual  profits  they  are  perfectly 
correct,  and  we  shall  have  no  objection."  He  was  referring  at  the  time  to  paper 
P.  T.  1  as  shewing  the  actual  state  of  things,  what  had  been  done  in  the  time  of  Mr. 
John  Attwood,  not  what  was  to  be  done  at  a  future  time,  under  other  circumstiinces, 
and  upon  certain  hypotheses,  such  as  those  which  are  stated  in  the  answer  of  Mr. 
Attwood. 

But  the  question  does  not  rest  here  upon  this  evidence.  [475]  As  it  appears  to 
me,  the  evidence  of  Mr.  Joseph  Harrison,  if  it  is  believed,  is  decisive  with  respect  to 
the  point.  What  Mr.  Attwood  says  with  respect  to  the  paper  P.  T.  I  he  also  says 
with  respect  to  the  twelve  papers — that  they  were  founded  equally  upon  assumptions. 
The  two  cases,  therefore,  stand  together,  they  depend  upon  the  same  evidence  and 
the  same  representations.  Mr.  Joseph  Harrison  was  present  at  the  time  of  the 
investigation  at  Corngreaves,  he  was  in  the  drawing-room  with  the  three  persons  who 
formed  the  deputation,  when  these  papers  were  brought  in  by  Mr.  James  and  by 
Edwards;  he  says,  speaking  of  D.  1,  that  it  was  represented  as  the  actual  cost  of 
manufacturing  pig-iron  at  the  Dudley  Wood  and  Netherton  furnaces  at  the  period 
when  it  bears  date,  namely,  the  6th  of  June,  1825.  It  is  headed  "June  the  6th, 
1825,  Dudley  Wood  and  Netherton  furnaces" — then  the  quantity  of  Tjoal,  the  quantity 
of  ironstone,  the  quantity  of  limestone,  and  the  general  charges  are  put,  and  the 
aggregate  is  stated  ;  and  the  result  is  41.  Is.  per  ton — that  was  stated  at  the  time,  if 
you  believe  Mr.  Joseph  Harrison,  by  Edwards ;  and  James  also  produced  the  paper 
from  the  inner  room  in  which  Mr.  Attwood  was  sitting,  as  the  actual  cost  at  the  time 
when  it  bears  date,  namely,  the  6th  of  June,  1825,  which  was  the  period  when  the 
negotiation  was  going  on,  and  when  the  statement  in  the  P.  T.  1  paper  was  made 
of  the  actual  cost  of  manufacturing  pig-iron  at  the  Dudley  Wood  and  Netherton 
furnaces. 

The  same  remark  was  made  with  respect  to  the  other  papers,  as  they  were  succes- 
sively produced,  with  the  exception  of  those  which  were  not  actual  statements ;  some 
of  those  were,  from  the  very  nature  of  them,  estimates,  and  the  observation  does  not 
extend  to  them  ;  and  upon  one  of  them,  in  the  hand-writing  of  Mr.  Leathey  himself, 
the  word  "  estimate,^"  or  "  this  is  the  estimated  amount,"  I  think,  is  written  ;  but  Mr. 
Harrison  goes  further :  Mr.  [476]  Harrison,  in  his  evidence,  and  I  know  nothing  to 
impeach  the  evidence  of  Mr.  Harrison  (it  has  been  said  that  he  is  an  eager  witness, 
and  that  he  was  the  agent  of  the  concern ;  but  he  has  no  particular  interest,  he  is  a 
competent  witness,  and  I  know  nothing  to  impeach  his  credit),  states  this ;  that  when 
the  accounts  were  produced  going  down  from  the  year  1812  to  the  year  1821  they 
were  too  old  and  he  required  more  modern  accounts ;  those  were  accounts  in  the  time 
of  James  and  Matthias  Attwood  :  to  which  Edwards  replied  that  they  had  no  more 
modern  accounts ;  that  no  yield  account  had  been  kept  since  the  time  of  James  and 
Matthias  Attwood.  Then,  according  to  Mr.  Hanison  Mr.  Donaldson,  as  he  believes 
(but  one  of  the  directors),  said  immediately  after  they  had  gone  through  the  investi- 
gation, addressing  himself  to  Edwards  and  James,  "There  are  no  more  materials, 
then,  used  now,  and  no  other  items  of  cost  or  charge,  than  those  which  were  in  the 
time  of  James  and  Matthias  Attwood,  than  those  put  down  in  the  papers  you  have 
stated  1 "     To  which  they  answered,  not  that  this  was  upon  an  assumption,  not  that 
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these  papers  were  founded  ou  the  assumption  that  the  yields  were  the  same  at  that 
time  as  they  were  in  the  time  of  James  and  Matthias  Attwood,  but  upon  an  actual 
statement — that  it  was  a  lepresentation  of  what  was  the  actual  state  of  things,  not  a 
representation  of  the  state  of  things  upon  a  bare  assumption.  It  appears  to  me,  there- 
fore, that  if  we  give  credit  to  the  testimony  of  Mr,  Joseph  Harrison,  there  is  an  end  of 
this  part  of  the  case ;  for  that  these  papers  were  not  founded  upon  any  hypothesis  or 
upon  any  assumption,  but  were  intended  to  represent  that  which  they  did  upon  the  face 
of  them  appear  to  do — the  actual  state  of  things  at  the  time  when  the  first  representa- 
tion was  made,  and  at  the  time  the  second  paper  bears  date. 

There  is  another  circumstance  also  to  which  I  may  refer  in  confirmation  of  this, 
which  is,  what  passed  at  the  dinner.  These  papers,  it  is  said,  were  produced  by  Mr. 
[477]  Leathley  at  the  dinner ;  and  when  the  parties  were  getting  up  for  the  purpose 
of  going  away,  Mr.  Leathley,  addressing  himself  to  Mr.  Attwood,  said,  "  Now, 
Mr.  Attwood,  you  know  we  are  not  iron-masters,  that  is,  we  are  not  minutely  con- 
versant with  the  subject,  is  there  any  charge  or  any  cost  or  any  quantity  of  materials 
(I  do  not  aflfect  to  give  the  precise  words)  which  are  not  contained  in  these  state- 
ments ]  do  these  statements  contain  the  whole  1  Is  there  any  charge  now  (for  that  is 
■the  expression  made  use  of),  is  there  any  charge  at  this  time  that  is  not  contained  in 
these  papers  1 "  To  which,  according  to  the  evidence  of  Mr.  Harrison,  Mr.  Attwood 
answered,  "  No,  upon  my  honor."  Now  this  question  is  stated  by  Mr.  Harrison  to 
have  been  put  in  the  manner  I  have  described  ;  it  is  stated  by  Mr.  Brunton  who  was 
present ;  and  it  is  stated  also  by  Mr.  Morrison  who  was  present ;  the  answer  that  I 
have  mentioned  is  spoken  to  by  Mr.  Harrison.  An  answer,  not  precisely  the  same  in 
terms,  but  in  substance  the  same,  or  nearly  so,  is  spoken  to  by  Mr.  Brunton.  Brunton 
says  that  Attwood  replied,  according  to  the  best  of  his  recollection,  "  I  believe  there 
is  no  other,  except  perhaps  a  machine  man,  or  a  clerk,  which  may  amount  to  about 
a  Id.  or  2d.  a  ton ; "  and  Morrison  says  an  answer  was  given,  but  he  does  not 
recollect  what  the  answer  was.  I  think  the  conversation  is  sufficiently  established, 
and  it  shews,  therefore,  that  Mr.  Harrison  is  correct  in  the  question  which  was  put ; 
and  that  question,  as  being  thus  put,  is  confirmed  by  the  other  two  witnesses,  that 
they  were  speaking  of  what  was  the  charge  at  that  time,  and  what  was  the  quantity 
of  materials  then  used,  not  what  was  to  be  used  at  some  other  time  under  other 
circumstances,  and  upon  those  assumptions  which  are  spoken  to  by  Mr.  Attwood.  I 
come,  therefore,  to  the  conclusion,  first  of  all,  as  I  have  stated,  that  if  these  papers 
were  intended  to  represent  the  actual  state  of  things  at  the  time  to  which  they  refer, 
they  are  mis-statements ;  and  I  come,  further,  to  the  [478]  conclusion  that,  notwith- 
standing what  is  stated  in  the  answer  of  Mr.  Attwood,  they  were  intended  to  represent 
the  actual  state  of  things,  and  were  not  statements  made  upon  the  formation  of  those 
assumptions  and  those  hypotheses  to  which  he  has  referred. 

Another  point,  and  a  material  point  for  consideration,  is  this,  was  it  known  to 
Mr.  Attwood,  at  the  time  he  made  those  statements  and  before  the  treaty  was  con- 
cluded, that  they  were  mis-statements  1  This  is,  as  it  strikes  me,  a  very  material  part 
of  the  case.  Now  what  was  Mr.  Attwood  ]  Not  a  stranger  to  these  works ;  he  had 
for  years  been  the  manager  for  his  uncles,  James  and  Matthias  Attwood  :  it  is  proved 
in  evidence  that,  for  a  considerable  period,  he  had  been  their  manager.  Afterwards, 
when  the  works  devolved  upon  him,  he  resided  at  Corugreaves,  and  was  apprized  of 
every  thing  connected  with  the  works  :  he  must  have  known,  then,  as  familiarly  as  it 
was  possible  for  any  body  to  know,  every  thing  connected  with  the  works,  and  with 
respect  to  the  yield.  We  have  it  in  evidence,  and  it  is  proved  over  and  over  again, 
to  my  satisfaction  at  least,  that  the  yields  were  less  at  that  time,  and  considerably 
less  than  they  had  been  in  the  time  of  James  and  Matthias  Attwood ;  the  knowledge 
of  that,  if  it  is  necessary  to  give  evidence  of  such  a  fact,  is  brought  home  to 
Mr.  Attwood,  because  Mr.  Attwood,  over  and  over  again,  complained  of  the  yields. 
The  witnesses  speak  to  his  having  made  this  complaint  repeatedly ;  saying  that  he 
should  be  under  the  necessity  of  stopping  the  works  unless  the  matter  was  improved. 
It  appears  to  me,  therefore,  impossible  that  Mr.  Attwood  must  not  have  known  that 
the  yields  were  considerably  less  than  they  were  at  the  time  to  which  he  refers ;  and 
yet  these  representations  are  made  on  the  foundation  of  the  yields  in  the  time  of  James 
and  Matthias  Attwood. 

Again,  there  is  a  material  fact,  as  it  appears  to  me,  in  evidence,  which  is  spoken  to 
by  the  witness  Best.     In  the  [479]  month  of  September  or  in  the  month  of  October, 
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in  consequence  of  some  questions  which  appear  to  have  been  put,  as  Mr.  Attwood 
supposed,  by  the  directors,  certain  examinations  were  made  by  Best,  assisted  by  a 
witness  of  the  name  of  Horton,  for  the  purpose  of  ascertaining  what  was  the  cost  of 
conversion  into  rods.  The  result  of  that  examination  is  stated  in  the  paper  B.  B.  1 ; 
it  was  at  first  stated  in  a  general  form  :  when  it  was  exhibited  by  Best  to  Mr.  Attwood. 
Mr.  Attwood  desired  it  should  be  set  out  in  detail ;  in  consequence  of  which,  a 
detailed  account  was  made,  of  which  Best  kept  a  copy,  and  that  detailed  account  was 
looked  at  by  Attwood ;  he  said  that  would  do ;  and  it  was  delivered  to  him,  and  kept 
by  him.  A  copy  has  been  produced  in  evidence  by  Best.  Mr.  Attwood,  therefore, 
had  knowledge  that,  upon  a  careful  investigation  and  inquiry  by  Best,  that  result  of 
which  he  was  put  in  possession  had  been  formed.  Now  that  paper,  B,  B.  1,  contains 
those  items  of  charge,  or  several  of  them,  which  are  omitted  in  the  corresponding 
paper  of  the  twelve  papers,  and  which  I  have  already  stated  I  am  of  opinion,  as  the 
result  of  the  evidence,  ought  to  have  been  introduced ;  and  yet,  after  Mr.  Attwood 
was  in  possession  of  that  paper,  we  find  that  representation  made  to  which  1  have 
adverted,  the  representation  contained  in  the  D.  paper,  which  was  delivered  by  James 
and  Edwards  at  the  time  of  the  inquiry  at  Corngreaves. 

^\  There  is  another  fact,  which  appears  to  me  also  material,  with  respect  to  the  bon^ 
fides  of  Mr.  Attwood  in  this  transaction,  and  which  appears  to  me  to  be  established 
by  very  strong  evidence  :  I  mean  that  which  relates  to  the  steel  papers.  The  facts 
which  I  am  about  to  speak  to  are  proved,  with  respect  to  the  Dudley  Wood  furnaces, 
by  five  or  six  witnesses ;  with  respect  to  the  Netherton  furnaces,  by  the  same  number 
of  witnesses.  The  fact,  therefoie,  may  be  considered  as  spoken  to  by  the  aggregate 
of  both  bodies  of  witnesses.  It  appears  that  accounts  [480]  were  taken  from  time  to 
time,  every  fortnight,  of  the  quantity  of  materials  that  was  brought  to  the  furnaces, 
and  of  the  quantity  of  iron  that  was  made  in  the  one  place  and  the  refined  iron  at  the 
other.  These  accounts  were  made  every  fortnight ;  they  were  settled  every  reckoning 
day ;  which  reckoning  day  was  held  once  a  fortnight.  It  is  quite  obvious,  however, 
that  from  this  account,  unless  you  knew  what  the  quantity  of  steel  was  at  the 
beginning,  and  the  quantity  of  steel  at  the  end,  you  could  not  ascertain  the  quantity 
of  materials,  and  the  cost  of  manufacturing  any  quantity  of  iron :  but  in  addition  to 
the  account  I  have  stated,  the  witnesses  I  have  mentioned  speak  to  accounts  of  a 
different  description ;  accounts  that  were  taken  quarterly  of  the  quantity  of  steel 
upon  hand,  and  which  were  handed  over  and  deposited  in  the  counting-house  at 
Corngreaves,  and  by  the  direction  of  Edwards ;  with  the  assistance,  therefore,  of  these 
documents,  it  was  quite  obvious  at  any  time,  if  these  witnesses  speak  the  truth,  that 
the  quantity  of  materials  and  the  cost  incurred  in  manufacturing  any  quantity  of  iron 
might  be  ascertained.  When,  therefore,  it  is  said  by  Mr.  Attwood  that  there  were 
no  yield  accounts,  it  is  true  there  were  no  books  containing  any  yield  accounts,  at 
least  there  is  no  evidence  that  those  documents  were  inserted  in  any  books ;  but  it  is 
quite  obvious  that  from  time  to  time  he  had  the  means  of  making  out,  precisely  in 
the  same  way  as  if  there  had  been  yield  accounts,  the  quantity  of  materials  that  was 
necessary  for  the  purpose  of  manufacturing  any  quantity  of  iron  in  the  departments 
to  which  I  have  referred,  namely,  as  to  pig-iron  and  as  to  refined  iron ;  because  the 
evidence,  according  to  the  best  of  my  recollection,  does  not  extend  itself  to  the 
conversion  of  iron  in  the  other  departments. 

It  appears  to  me,  therefore,  that  the  representation  which  was  made,  and  which 
was  spoken  to  by  the  witnesses,  and  which  Mr.  Attwood  himself  in  his  answer  [481] 
acknowledges  to  have  been  made,  that  there  were  no  yield  accounts,  is  not  a  correct 
representation,  if  you  give  credit  to  the  witnesses  to  whose  testimony  I  have 
referred.  All  these  circumstances,  then,  bring  me  to  this  conclusion,  that  these  were 
mis-statements  of  matters  of  fact,  material  and  important  in  the  negotiation  that  was 
going  on,  to  regulate  the  price  that  was  to  be  paid  for  this  property  ;  and  they  were 
mis-statements  within  the  knowledge  of  the  party,  Mr.  Attwood,  by  whom  they 
were  made. 

Then  it  becomes  material  (because  I  have  not  hitherto  adverted,  for  a  particular 
reason,  to  the  testimony  either  of  Mr.  James  or  of  Mr.  Edwards),  it  becomes  material 
to  consider  how  far  the  case  is  brought  home  against  them.  They  are  charged  with 
having  acted  in  concert  with  Mr.  Attwood  in  these  transactions,  having  either 
assisted  him  in  those  false  representations,  or  having  assisted  in  concealing  their 
falsehood. 
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Now,  with  respect  to  Mr.  James  (for  Mr.  Edwards  does  not  come  on  the  stage 
till  a  subsequent  period  of  the  proceedings),  it  appears  that  Mr.  James  was  identified 
very  early  with  Mr.  Attwood  in  these  proceedings.  It  was  Mr.  James  who  urged 
Mr.  Attwood  very  strongly  to  sell  this  property  before  there  was  any  alteration  in  the 
price  of  iron  ;  Mr.  James  was  employed  by  Mr.  Attwood  to  open  a  negotiation  with 
the  British  Iron  Company ;  Mr.  James  attended  all  the  meetings,  according  to  the 
evidence  in  the  case,  that  were  held  between  Mr.  Philip  Taylor  and  Mr.  Attwood ; 
he  was  a  party  to  the  whole  negotiation.  Adverting  to  what  I  have  already  stated 
when  Pontarden  came  in  for  the  purpose  of  proposing  that  a  deputation  should  go, 
the  expression  he  makes  use  of  is  this  "You  mean  the  statement  we  made  of 
Mr.  Attwood's  actual  profits."  He,  therefore,  is  an  actor,  according  to  his  own 
account,  in  the  transaction,  and  there  is  no  doubt  from  beginning  to  end  he  acted  in 
concert  with  Mr.  Attwood.  In  that  interview  with  Mr.  Pontarden,  Mr.  James  says, 
"Perhaps,  [482]  Mr.  Pontarden,  the  directors  are  not  aware  that  last  year  Mr. 
Attwood  made  90,0001.  by  these  works."  Mr.  Attwood  immediately,  according  to 
the  evidence  of  Mr.  Pontarden,  said,  "Yes,  and  I  should  have  made  a  great  deal 
more  if  I  could  have  devoted  sufficient  time  to  the  works."  Now  it  is  in  evidence 
that  he  did  not  make  half  that  sum.  It  was  a  most  extravagant  and  false  statement 
originally  of  Mr.  James,  adopted  indeed  by  Mr.  Attwood,  a  statement  for  which  there 
was  no  foundation.  It  is  true,  as  was  observed  by  the  counsel  for  the  defendant,  that 
there  is  no  evidence  to  shew  that  Mr.  Pontarden  communicated  that  statement  to  the 
directors,  and  therefore  it  did  not  influence  the  contract :  I  am  not  making  use  of  the 
observation  with  that  view ;  I  am  only  making  use  of  the  observation  for  the  purpose 
of  shewing  the  exaggeration  that  prevailed,  the  mis-statements  that  were  made,  and 
the  disposition  to  mis-statements  on  the  part  of  Mr.  James  and  on  the  part  of  Mr. 
Attwood,  because  Mr.  Attwood  must  have  known  that  this  statement  was  false. 

Afterwards,  when  the  deputation  goes  down,  the  persons  who  are  employed  for 
the  purpose  of  attending  the  deputation,  were  Mr.  James  and  Mr.  Edwards.  The 
manner  in  which  the  deputation  and  the  inquiry  were  conducted  was  this — the  three 
members  that  were  sent  down  with  Mr.  Harrison  were  in  the  drawing-room.  In  a 
small  inner  back  room  were  Mr.  Attwood,  Mr.  Best,  and  the  two  parties  Mr.  James 
and  Mr.  Edwards.  All  the  statements  were  drawn  out  and  prepared  by  Mr.  James 
and  Mr.  Edwards.  They  were  brought  in  by  Mr.  James  and  Mr.  Edwards,  and 
submitted  by  them  to  the  deputation.  The  question  was  asked,  as  Mr.  Harrison 
says,  of  Mr.  James  and  Mr.  Edwards,  "  Now  tell  us  whether  at  this  time  the 
quantity  of  materials  and  cost  are  the  same  as  in  the  time  of  James  and  Matthias 
Attwood,  as  you  refer  to  their  books."  To  that  Mr.  James  and  Mr.  Edwards 
(Mr.  Harrison  does  not  say  which,  but  either  Mr.  James  or  [483]  Mr.  Edwards) 
replied,  "They  are  the  same  as  at  that  time."  Which  ever  gave  the  answer,  it  is 
quite  clear  from  the  context  and  from  all  the  circumstances,  that  it  was  the  answer 
of  both.  It  was  either  the  answer  of  Mr.  James,  adopted  by  Mr.  Edwards,  or  the 
answer  of  Mr.  Edwards,  adopted  by  Mr.  James.  Afterwards,  with  respect  to  Mr. 
Edwards,  there  is  this  fact,  the  directors  discovered,  in  one  of  the  accounts  of  Lord 
Dudley,  a  charge  for  ironstone  purchased.  A  question  was  immediately  put  upon 
that  discovery,  "How  does  it  happen  that  here  is  this  charge  for  ironstone 
purchased  1 "  What  is  the  answer  of  Mr.  Edwards  1  The  answer  of  Mr.  Edwards 
immediately  is,  according  to  the  testimony  of  Mr.  Harrison,  "Oh,  in  excavating 
coal,  some  ironstone  will  also  be  excavated  (a  small  quantity),  and  we  have  purchased 
it  for  the  purpose  of  obliging  Lord  Dudley."  Now  it  is  quite  clear  that  this  was  a 
false  representation  ;  there  was  no  foundation  for  the  statement.  It  is  not  even 
alleged  that  this  statement  was  true.  Then,  further,  with  respect  to  the  stock ; 
those  stock-papers  to  which  I  have  referred  were  stock-papers  taken  by  the  direction 
of  Mr.  Edwards.  The  witnesses  speak  to  their  having  been  taken  by  the  direction  of 
Ml'.  Edwards ;  he  must  have  known  them,  and  yet  his  representation  is  the  same  as 
the  representation  of  Mr.  Attwood,  namely,  that  there  were  no  yield  accounts,  and 
therefore  they  were  obliged  to  refer  to  the  time  of  James  and  Matthias  Attwood. 

Then  let  us  go  further.  While  these  parties  were  assembled  together  in  this  back 
room  in  the  manner  I  have  described,  this  scene  is  stated  by  Mr.  Best  to  have  taken 
place ;  Mr.  James  and  Mr.  Edwards  came  out  from  the  drawing-room  where  the 
deputation  was  sitting  saying,  that  some  further  document  and  satisfaction  was 
wanted ;  upon  which  Mr.  Attwood  immediately  said  to  Mr.  James,  "  Go  in  and  say 
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that  I  have  a  man  who  is  ready  to  take  the  works  upon.these  terms."  Upon  which, 
according  to  the  testimony  of  Mr.  Best,  he  went  back  into  the  room  where  the  [484] 
deputies  were  sitting,  remained  there  for  a  short  time^  and  came  out  again  rubbing 
his  hands  with  a  sort  of  triumph,  exclaiming,  "  A  damned  set  of  old  fools  ! "  Now, 
if  that  story  is  true  as  told  by  Mr.  Best,  who  swears  to  it  (and  there  is  nothing 
contrary  to  it),  it  certainly  brings  home  a  case  against  Mr.  James.  Further  than 
that,  Mr.  Attwood  asked,  "  What  is  Harrison  doing  1"  Harrison  knew  something  of 
the  subject.  He  was  not  astonished  so  much  at  the  conduct  of  the  deputies,  but  he 
was  surprised  at  Mr.  Harrison  being  present  and  at  this  scene  taking  place.  "  Oh," 
he  said,  "  Mr.  Harrison  is  quiet  enough  ;  he  is  sitting  reading  the  newspaper." 

It  is  asked  if  this  fraud  were  to  be  carried  on  (for  if  this  evidence  is  true,  it  is  in 
the  nature  of  a  fraud,  it  is  a  misrepresentation  and  a  mis-statement  within  the 
knowledge  of  the  party)  how  did  it  happen  that  they  suffered  Mr.  Best  to  be 
present?  Why,  Mr.  Best  was  a  clerk  in  the  employ  of  Mr.  Attwood,  and  it  was 
expected  that  Mr.  Best  would  be  called  as  a  witness.  Mr.  Best,  therefore,  was 
there  for  that  purpose,  and  he  had  breakfasted  with  Mr.  Attwood.  Mr.  Edwards 
said,  "I  had  a  pretty  drilling,  it  will  be  your  turn  next."  It  was  not  anticipated  that 
a  scene  of  the  kind  to  which  I  have  just  referred,  which  happened  on  the  sudden, 
would  take  place.  It  is  nothing  extraordinary,  therefore,  that  Mr.  Best  should  have 
been  upon  the  spot,  because  all  this  was  not  anticipated.  It  was  an  accidental  bursty 
arising  out  of  accidental  circumstances. 

There  is  a  paper  I  omitted  to  advert  to  upon  which  I  must  fall  back.  It  was 
said  or  intimated  in  the  course  of  the  argument  that  what  took  place  at  Corn- 
greaves,  and  the  representations  that  were  made,  were  not  the  acts  or  representations 
of  Mr.  Attwood ;  that  the  deputies  went  down  for  the  purpose  of  verifying  the 
previous  statements ;  that  they  had  access  to  the  books ;  that  it  was  their  own  act ; 
that  they  employed  Mr.  Edwards  and  Mr.  James,  and  [485]  that  Mr.  Attwood  was 
not  responsible.  That  Mr.  Edwards  and  Mr.  James  were  then  acting  as  the  agents 
of  Mr.  Attwood  cannot  be  disputed.  But  the  case  does  not  rest  there.  It  is  not 
necessary  to  decide  it  upon  that  point.  Mr.  Attwood  was  in  the  back  room  the 
whole  time  with  Mr.  James  and  Mr.  Edwards.  For  what  purpose  was  he  there, 
unless  it  was  to  make  himself  master  of  every  thing  that  was  going  on  ]  He  would 
not  otherwise  have  attended  there  during  the  whole  time.  If  it  be  said  that  he  was 
there  expecting  that  he  might  be  called  for  the  purpose  of  giving  explanations,  he 
might  equally  have  been  called  in  any  other  part  of  the  house.  But,  however,  it  is 
not  necessary  to  rest  upon  that  circumstance.  Let  us  consider  the  probability  of  the 
case;  his  honor  had  been  impeached;  his  statements  were  said  to  be  incorrect; 
his  pecuniary  interest  to  an  immense  amount  was  at  stake.  Is  it  possible  to  suppose 
that  he  should  not  have  looked  at  and  examined  these  papers,  which  he  states 
himself  only  to  have  cursorily  looked  at,  without  examining  them  with  any  degree 
of  minuteness?  Is  it  possible  to  suppose  that  he  would  not  have  looked  at  them 
and  examined  them,  and  seen  with  the  utmost  accuracy  every  thing  that  was 
going  on,  when  his  character  and  his  property  to  such  an  immense  amount  were 
at  stake? 

But  the  case  does  not  rest  upon  probability,  however  strong ;  because  Mr.  Best 
speaks  positively  to  the  fact  of  his  having  taken  a  most  active  part  in  the  whole 
inquiry  which  was  going  on  in  the  back  room.  The  papers  were  prepared  under  his 
eye  by  Mr.  James  and  Mr.  Edwards,  being  written  partly  by  Mr.  James  and  partly  by 
Mr.  Edwards.  He  must  have  discussed  the  different  points  with  them  as  they  went 
on.  One  item  was  objected  to  by  Mr.  Best.  The  small  quantity  of  coals  was  observed 
upon.  It  was  discussed.  The  conclusion  was  by  Mr.  Attwood  that  it  was  the  usual 
mode  in  which  such  accounts  [486]  were  made  up  and  he  should  not  alter  it.  Every 
part  of  the  sttitement  was  canvassed  and  discussed  in  the  presence  of  Mr.  Attwood. 
Mr.  James,  when  he  came  out  from  the  other  room,  according  to  the  evidence  of 
Mr.  Best,  had  secret  conferences  with  Mr.  Attwood.  It  was  necessary  that  some  of 
these  papers  should  be  copied.  They  were  sent  into  an  outer  room  to  be  copied  by 
Mr.  Walker.  Mr.  Attwood  manifested  the  greatest  impatience  and  sent  repeatedly 
to  him  to  hasten  his  work.  It  is  quite  apparent,  therefore,  from  the  account  given 
by  Mr.  Best  that  these  persons,  Mr.  James  and  Mr.  Edwards,  were  preparing  these 
documents,  not  without  the  sanction  or  without  the  authority  and  concurrence  of 
Mr.  Attwood,  but  with  his  active  co-operation  and  knowledge.     This  was  a  point  I 
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intended  to  have  noticed  earlier ;  to  which  I  have  now  fallen  back,  and  which  has 
thrown  me  out  of  the  course  I  intended  to  pursue. 

The  point  that  I  had  left  was  this — Is  there  a  case  of  co-operation  and  concert 
made  out  against  Mr.  James  and  Mr.  Edwards  ]  I  have  stated  the  different  facts  that 
have  impressed  themselves  upon  my  mind  for  the  purpose  of  establishing  that  part 
of  the  case,  which  have  brought  me  to  the  conclusion  that  the  case,  in  that  respect, 
is  made  out  against  them.  The  consequence  will  be  that  though  their  evidence  was 
read  de  bene  esse,  it  evidently  cannot  weigh  upon  the  judgment  of  the  Court. 

It  has  been  said  that  all  this  is  a  trick,  that  no  relief  is  prayed  against  them ;  that 
they  are  put,  therefore,  upon  the  record  as  defendants,  for  the  purpose  of  depriving 
the  defendant,  Mr.  Attwood,  of  the  benefit  of  their  testimony.  I  have  considered 
that  the  effect  of  it  would  be  to  deprive  Mr.  Attwood  of  their  testimony,  provided 
I  came  to  the  conclusion  I  have  stated  ;  and  it  has  rendered  me,  therefore,  very  careful 
and  very  attentive  in  examining  the  evidence  offered  on  the  part  of  the  plaintiffs ;  and 
notwith-[487]-standing  all  the  allowance  that  I  have  made  for  this  circumstance,  I 
still  adhere  to  the  conclusion  1  have  already  stated. 

But  there  might  have  been  a  reason  why  the  plaintiffs  should  have  been  desirous 
of  making  these  parties  defendants,  independently  of  the  point  to  which  I  have 
referred,  namely,  the  effect  it  would  have  upon  the  evidence.  It  might  be  material 
in  the  conduct  of  their  cause  to  know  what  species  of  answer  Mr.  Edwards  would  put 
in,  and  what  species  of  answer  Mr.  James  would  put  in  with  reference  to  those  facts 
and  circumstances  to  which  Mr.  Attwood  himself  had  been  interrogated ;  and  the 
conduct  of  the  cause  might  very  much  have  been  guided,  and  very  much  governed, 
by  the  comparison  of  the  one  answer  with  the  other. 

There  is  another  point  in  the  cause  to  which  it  is  necessary  I  should  advert, 
independently  of  all  that  I  have  said :  I  may  sum  up,  however,  what  I  have  stated 
in  a  few  words,  thus — There  was  a  mis-statement  of  the  basis  of  the  agreement ;  there 
was  a  mis-statement  with  the  knowledge  of  the  party ;  and  therefore  it  would  come 
within  the  principle  which  I  have  stated,  unless,  with  reference  to  a  main  point  of  the 
argument  on  the  other  side,  which  was  conducted  with  great  skill  and  great  ability, 
any  thing  has  occurred,  subsequently  to  the  period  when  those  representations  were 
made,  to  deprive  the  plaintiffs  of  their  right  to  take  advantage  of  those  mis-statements. 

Before  I  proceed  to  that  part  of  the  case,  it  is  necessary,  however,  that  I  should 
advert  to  another — that  which  relates  to  the  fault.  It  is  said  that,  among  the 
representations  that  were  made,  there  was  a  mis-representation  with  respect  to  the 
state  of  the  mine ;  that  a  fault  had  been  discovered  in  the  mine  some  months  before 
the  negotiation  was  completed  and  it  was  concealed.  That  it  was  known  to  Mr. 
Attwood  and  concealed  from  the  di-[488]-rectors  and  false  statements  were  made 
with  regard  to  it.  It  is  in  evidence  that,  a  few  months  before  the  time  when  the 
parties  were  put  in  possession,  the  coal  had  disappeared ;  and  it  was  known  to  Mr. 
Attwood.  It  was  of  course  immediately  communicated  to  him,  the  ground  was  after- 
wards latched ;  and  it  is  said  that  he  was  present  at  the  latching ;  but  there  is  no 
doubt  it  was  communicated  to  him.  It  does  not  appear  that  he  ever  went  down  the 
mine ;  nor  does  it  appear  distinctly  whether  he  knew  of  the  nature  and  extent  of  the 
mischief.  The  observation  which  he  made  when  it  was  communicated  to  him  was 
this,  "  It  is  a  very  fortunate  circumstance,"  or,  "  It  is  a  great  consolation  "  (I  think 
is  the  phrase)  "  that  it  is  near  the  boundary."  This  leads  to  the  supposition,  or  to 
the  inference,  that  he  considered  it  might  affect  the  whole  of  the  coal  lying  beyond 
it.  The  coal  lying  beyond  it  may  be  considered  as  amounting  to  three  acres  and 
a  half.  It  is  also  in  evidence  upon  the  other  side,  that  he  asked  one  of  the  witnesses 
whether  it  was  a  down-fall  or  an  up-fall,  and  whether  things  of  that  sort  were  common 
in  mines,  to  which  the  answer  was,  "  Yes,  that  they  were  common ; "  upon  which  he 
said  '*  then  there  is  less  gi'ound  to  be  surprised." 

Now  I  confess,  after  reading  the  evidence  with  great  attention,  if  it  were  necessary 
to  decide  that  this  was  what  is  technically  called  a  fault,  I  might  find  considerable 
difficulty  in  coming  to  that  conclusion,  at  least,  with  any  degree  of  confidence.  It  is 
sworn  to  be  a  fault  by  some  witnesses ;  others  swear  that  it  is  not  a  fault,  and  I  think 
the  evidence  is  so  vague  and  unsatisfactory  with  respect  to  that  point,  that  I  could 
not  if  I  were  called  upon,  without  further  inquiry,  decide  that  it  was  strictly  and 
technically  a  fault ;  at  least,  not  to  my  own  satisfaction.  But  that  it  was  a  great 
defect  there  is  no  doubt.     That  it  was  a  great  defect,  and  as  bad  as  if  it  were  a  fault, 


YOU.  489.  SMALL   V.   ATT  WOOD  1085 

is  clear  from  the  following  circumstance  :  — In  the  year  1827,  after  the  Company  had 
[489]  been  in  possession  for  a  period  of  nearly  two  years,  the  head-way  was  pushed 
out  for  a  length  of  twenty  yards  and  no  coal  was  found.  Several  witnesses  say  that 
they  afterwards  bored  ten  yards  deep  and  they  found  no  coal ;  and  the  conclusion 
they  come  to  is  this  that  if  there  be  coal  under  the  three  acres  and  a  half,  it  would 
be  impossible  to  get  it  without  a  new  plant  of  machinery ;  and  that  the  coal,  when 
obtained,  would  not  pay  the  expense  of  the  new  machinery.  The  consequence  there- 
fore is  that  the  whole  of  the  three  acres  and  a  half  is  lost  to  the  estate ;  and  therefore 
I  am  justified  in  saying  that  it  is  just  as  bad  as  if  it  were  a  fault ;  for  nothing  more 
could  happen  than  the  loss  of  the  entire  mass  of  coal.  It  does  not  appear,  however, 
that  this  boring  was  known  to  Mr.  Attwood. 

It  is  clear,  therefore,  that  there  was  a  defect.  Mr.  Attwood  never  mentioned  it 
to  any  person  connected  with  the  British  Iron  Company.  According  to  the 
evidence,  he  never  told  the  directors  of  it  in  the  course  of  the  negotiations  ;  he 
never  mentioned  it  to  Mr.  Harrison ;  he  never  mentioned  it  to  Mr.  Philip 
Taylor  ;  he  never  mentioned  it  to  Mr.  Morrison ;  he  never  mentioned  it  to  any 
person  connected  with  the  British  Iron  Company.  I  think,  in  fairness  and 
good  faith,  he  ought  to  have  done  so  ;  but  he  did  not.  It  appears  that  the  particular 
part  of  the  gate-road,  leading  up  to  this  fault,  was  entirely  blocked  up  with  rubbish, 
so  that  any  person  going  into  the  mine  could  not  see  the  defect,  he  could  not  pass  the 
obstruction ;  at  least,  if  he  could  pass  it  (for  there  may  be  some  doubt  upon  that 
point  in  the  evidence),  he  could  not  pass  it  without  so  much  difficulty  as  to  render 
it  highly  improbable  that  any  body  would  make  the  attempt;  therefore  the  defect 
was  concealed. 

It  does  not  appear,  however,  that  Mr.  Attwood  knew  that  it  was  so  concealed. 
Mr.  Attwood  had  never  been  down  the  mine ;  and  there  is  no  evidence  to  shew  that 
the  circumstance  was  communicated  to  him.  The  evidence  of  [490]  all  the  witnesses 
is  that  he  gave  no  orders  for  any  concealment.  He  never  directed  those  persons  who 
were  to  go  down  to  shew  the  mine  to  the  agents  of  the  company  to  conceal  any  thing. 
The  only  thing  that  can  be  construed  into  an  order  of  that  description  is  something 
which  passed  between  him  and  Mr.  Charles  Small :  he  said  to  Mr.  Charles  Small 
when  Mr.  Philip  Taylor  was  going  down,  "  You  must  accompany  him ;  you  will  not 
turn  the  worst  side  of  the  thing  to  him."  Now  that  was  a  pretty  broad  hint  of 
what  the  wishes  of  Mr.  Attwood  were ;  and,  though  he  never  desired  it  to  be  con- 
cealed, it  is  probable  that  if  such  an  intimation  were  given  by  him,  no  communication 
would  be  made  by  the  party  to  whom  that  communication  was  given  of  the  existence 
of  any  defect.  When  Mr.  Morrison  applied  to  go  down  and  saw  Mr.  Attwood,  he 
asked  Mr.  Attwood,  "Is  there  any  fault  in  the  mine  V  Mr.  Attwood  got  rid  of  the 
question  in  this  way :  he  said,  "  God  knows,  if  you  go  down  you  will  see  all  that 
I  know."  This  meant  to  convey  that  he  knew  little  or  nothing.  I  think  that  was 
not  fair  dealing  so  far  as  related  to  the  communication  with  Mr.  Morrison  ;  but  he 
ought  to  have  stated  to  Mr.  Morrison  what  he  knew ;  and  if  he  knew  that  the  spot 
was  concealed  with  rubbish,  it  rendered  it  absolutely  incumbent  upon  him  to  make  the 
communication.  But  there  is  no  evidence  to  shew  me  that  it  was  communicated, 
though  in  all  probability  it  was,  to  Mr.  Attwood.  Mr.  Morrison  did  go  down.  How 
was  he  treated  by  the  agent  1  He  came  up  to  that  spot  and  saw  a  person  of  the 
name  of  Hoskis,  and  said,  "  What  is  the  meaning  of  this  rubbish,  why  do  not  you 
get  the  coal  found  in  that  direction  1 "  Hoskis  did  not  say  there  is  a  defect 
there.  But  he  said,  "  No,  we  do  not  wish  to  work  in  that  direction,  we  have  got 
quite  coal  enough  ; "  and  that  wjis  the  way  in  which  he  got  rid  of  the  question. 
When  Mr.  Philip  Taylor  went  down,  he  asked  Hoskis  whether  it  was  a  perfect  mine. 
He  repeat-[491]-ed  that  question  twice  ;  and  he  was  answered  by  Hoskis  that  it  was 
a  perfect  mine.  So  that  it  appears  that  there  was  a  defect  known  (though  the  extent 
of  it  was  not  known)  to  Mr.  Attwood,  which  was  in  a  situation  not  to  be  seen  by 
persons  who  examined  it;  and  when  questions  were  put  with  respect  to  it,  false  repre- 
sentations were  made  by  the  agents  of  Mr.  Attwood.  A  question  will  arise  then, 
whether,  under  such  circumstances,  and  upon  this  ground,  if  the  case  rested  here,  the 
Court  would  be  justified  in  setting  aside  the  whole  of  this  contract.  I  shall  leave 
this  part  of  the  subject  for  the  present,  intending  to  advert  to  it  again  for  a  different 
purpose. 

The  next  question  that  presents  itself  is  the  question  of  value.   There  are  valuations 
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of  surveyors  on  both  sides.  The  valuers  on  the  part  of  the  plaintiffs  state  the 
property  at  about  96,0001.,  or  under  100,0001.  Some  of  the  valuers  on  the  part  of 
Mr.  Attwood  raise  it  up  to  nearly  a  million,  I  have  been  so  long  accustomed  to 
Courts  of  justice  and  to  evidence  of  this  description ;  I  have  seen  so  much  of  its 
flexible  character  and  its  means  of  adapting  itself  to  the  interest  of  the  party  on 
whose  behalf  the  evidence  is  given,  that  I  confess  I  place  very  little  reliance  upon 
evidence  of  this  nature.  But  if  it  were  otherwise,  and  I  was  compelled  to  decide 
between  the  evidence,  I  should  come  to  the  conclusion  that  the  value  of  the  mine  is 
greatly  indeed  below  the  sum  that  was  stipulated  to  be  given  for  it,  namely,  600,0001. 
But  that  alone  is  not  a  ground  on  which  the  contract  could  be  set  aside  ;  although 
it  is  some  evidence  to  shew  that  the  representations  made,  with  respect  to  the  pro- 
ductive power  and  character  of  the  mine,  were  fallacious. 

It  appears  to  me,  then,  material  now,  with  a  view  to  the  question  of  confirma- 
tion, to  consider  the  situation  in  which  Mr.  Philip  Taylor  stands,  and  to  consider  if 
any  case  has  been  satisfactorily  established  against  him.  The  plaintiffs  say  they 
have  made  out  a  case  against  Mr.  Philip  [492]  Taylor  ;  that  Mr.  Philip  Taylor,  also, 
was  acting  in  concert  with  Mr.  Attwood  ;  and,  therefore,  as  to  any  knowledge  which 
Mr.  Philip  Taylor  might  have  possessed  at  an  early  period  with  respect  to  the 
incorrectness  of  the  representations  which  were  made,  and  as  to  the  not  acting  upon 
that  information,  no  knowledge  of  that  kind  can  avail  Mr.  Attwood  under  such 
circumstances.  That  is  the  way  in  which  the  case  is  shaped  on  the  part  of  the 
plaintiffs. 

Now,  with  respect  to  Mr.  Philip  Taylor,  the  charges  against  him  are  :  that  he 
received  pecuniary  accommodation  (bribes,  as  it  is  said)  from  Mr.  Attwood,  which 
induced  him  to  identify  himself  with  Mr.  Attwood,  to  promote  Mr.  Attwood's  interests, 
and  to  obscure  that  which  he  knew,  to  prevent  the  directors  from  being  apprized  of 
the  actual  state  of  things  and  the  imposition  which,  it  is  said,  had  been  practised 
upon  them. 

First,  then,  with  respect  to  the  situation  of  Mr.  Philip  Taylor,  and  as  to  the  proba- 
bility of  the  case  (because  we  are  always  to  take  probabilities  into  consideration  in 
estimating  evidence),  Mr.  Philip  Taylor  was  a  partner  in  this  company  to  a  considerable 
extent.  I  am  not  quite  sure  with  respect  to  the  number  of  shares  he  held ;  but  I 
think  he  held  300  shares.  Not  only  had  he  300  shares,  but  his  immediate  relations 
and  connections  were  also  deeply  interested  in  this  concern.  He  had  every  motive, 
therefore,  as  far  as  related  to  his  particular  personal  interest,  to  watch  over  the 
interests  of  the  company  at  large  ;  he  had  a  great  interest  to  guard  against  any  fraud 
being  committed  upon  them.  If  you  suppose  him  to  be  a  person  likely  to  be  swayed 
and  governed  by  interested  motives,  his  interest  was  strong  to  watch  over  the  interest 
of  the  concern,  and  to  prevent  any  imposition  being  practised  upon  it.  That  was 
his  situation  as  a  member  of  the  partnership;  but  he  was  also  an  agent  to  the 
company. 

Now  what  was  his  situation  as  agent  1  He  received,  I  [493]  think,  20001.  a  year, 
as  a  superintendant  of  the  works  of  the  company — he  received  an  additional  sum  of 
6001.  for  travelling  expenses  and  charges  of  that  description.  But,  in  addition  to 
that,  he  was  to  receive  a  small  percentage  upon  the  net  profits  of  the  concern.  It 
was  his  interest,  therefore,  as  agent,  equally  as  it  was  his  interest  as  a  proprietor  of 
the  concern,  to  take  care  that  all  the  purchases  should  be  advantageous.  If  the 
company  made  a  disastrous  purchase,  particularly  to  the  extent  to  which  this 
purchase  was  carried,  and  any  loss  was  sustained,  the  consequence  would  be,  not  only 
that  he  would  have  no  percentage  as  agent,  but  what  was  lost  would  go  in  diminu- 
tion of  the  profits  he  would  be  entitled  to  receive  in  respect  of  the  rest  of  the  works 
of  the  concern.  He  was,  therefore,  interested,  both  as  a  proprietor  and  as  an  agent, 
to  be  vigilant  with  respect  to  the  interests  of  the  company. 

Now  what  are  the  charges  that  are  specifically  brought  against  him  1  It  is  said 
that  Mr.  Attwood  sold  him  the  furniture  of  the  house  at  Corngreaves,  including  the 
fixtures  and  other  things,  for  a  sum  something  short  of  40001.,  and  this  was  paid  by 
a  promissory  note  at  twelve  months  with  an  engagement  to  renew  that  note.  That 
is  the  first  charge.  Now  possession  was  to  be  delivered,  and  the  note  was  to  be  given 
and  the  furniture  paid  for,  only  in  the  event  of  the  contract  being  completed.  If 
the  contract  had  been  completed  and  possession  delivered,  Mr.  Philip  Taylor  had  no 
reason  whatever  to  suppose  that  there  would  be  any  further  controversy  and  dispute 
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between  Mr.  Attwood  and  the  company.  He  had  no  reason  to  suppose  that  Mr. 
Attwood  would  afterwards  be  placed  in  a  situation  adverse  to  the  company,  and  that 
he,  as  lying  under  any  personal  obligation  to  Mr.  Attwood,  would  find  it  difficult  to 
perform  his  duty.  He  bad  no  reason  to  suppose  that  the  whole  of  the  affair  between 
them  would  not  then  be  at  an  end.  That  is  the  observation  which  arises  with  respect 
to  the  purchase  of  the  furniture. 

[494]  It  appears,  also,  that  during  these  transactions,  while  Mr.  Philip  Taylor  was 
residing  at  Corngreaves,  some  conversation  took  place  with  respect  to  the  necessity 
that  Mr.  Philip  Taylor  was  under  of  selling  a  part  of  his  shares  for  the  purpose  of 
retaining  the  rest.  He  said  he  had  not  sufficient  capital  to  hold  them  all.  Mr.  Attwood, 
under  such  circumstances,  said  that  he  would  assist  him  :  he  advised  him  not  to  sell ; 
that  the  concern  would  be  profitable ;  that,  in  his  situation,  if  he  sold  it  would  be 
injurious  to  the  concern  ;  it  would  create  a  bad  impression  ;  and  Mr.  Attwood  himself 
was,  I  believe,  at  that  time  a  holder  of  shares  in  the  concern  ;  and  he  offered  to  lend 
him  money  for  the  purpose  of  making  good  his  calls.  Here,  again,  that  money  would 
be  necessary  only  if  the  contract  was  completed.  It  is  open,  therefore,  to  the  same 
observation  as  the  remark  I  have  already  made  with  respect  to  the  other  charge.  If 
the  contract  were  completed,  and  the  party  put  into  possession  according  to  the  state 
of  things  at  the  time,  Mr.  Philip  Taylor  had  no  reason  to  suppose  that  any  contest 
would  ever  arise  between  Mr.  Attwood  and  the  company,  and,  therefore,  it  does  not 
appear  to  me  that  he  had  any  reason  to  suppose  that  by  borrowing  money  and  accepting 
the  offer  of  Mr.  Attwood,  he  should  be  placed  in  an  awkward  situation  as  between 
him  and  the  company.  It  does  not  appear  to  me,  therefore,  that  as  to  these  two 
transactions  they  are  open  to  much  observation,  at  least  nothing  leading  me  to  the 
conclusion  of  any  fraud  on  the  part  of  Mr.  Philip  Taylor. 

Then  with  respect  to  the  20001.  At  the  time  when  these  conversations  took  place, 
Mr.  Attwood  asked,  I  think,  whether  Martineau  &  Taylor  manufactured  their  own 
boilers.  The  answer  was  in  the  negative,  that  they  had  not  sufficient  capital.  Mr. 
Attwood  said  that  it  was  a  pity ;  that  it  would  be  very  profitable ;  that  the  concern 
was  a  very  good  one,  and  offered  to  assist  them  :  however,  that  offer  was  not  at  that 
time  accepted;  it  was  not  accepted  [495]  till  the  17th  of  February  in  the  following 
year.  Certainly,  at  the  time  when  that  20001.  was  advanced  to  the  firm  of  Taylor  & 
Martineau,  it  was  known  to  Mr.  Philip  Taylor  that  disputes  had  arisen,  and  would 
probably  be  carried  on  to  a  considerable  extent,  between  Mr.  Attwood  and  the 
company  ;  not  the  matters  that  are  now  in  controversy,  but  other  matters  unconnected 
with  the  present  dispute ;  and  I  think,  under  such  circumstances,  he,  acting  as  agent 
for  the  company,  being  placed  in  the  situation  of  agent  of  the  company,  acted 
imprudently  and  incorrectly,  under  such  circumstances,  in  accepting  the  loan  of  20001., 
although  it  was  not  a  loan  personally  to  himself,  but  a  loan  to  the  house  of  Taylor  & 
Martineau. 

It  has  been  said  that  all  these  transactions  were  concealed  from  the  directors ;  and 
it  is  supposed,  therefore,  that  being  concealed,  or,  at  least,  not  being  mentioned  to  the 
directors,  there  was  some  consciousness  on  the  part  of  Mr.  Philip  Taylor  that  he  was 
acting  incorrectly.  Now  it  does  not  really  appear  to  me,  speaking  of  the  two  first 
transactions,  that  it  was  in  any  manner  incumbent  upon  Mr.  Philip  Taylor  in  the  first 
instance  to  mention  that  those  two  money  accommodations  had  passed  between  him 
and  Mr.  Attwood.  If  he  had  been  interrogated  on  the  subject  and  had  made  a  false 
statement,  some  imputation,  certainly,  would  rest  upon  him ;  but  it  appears  that  when 
the  disputes  took  place  between  Mr.  Attwood  and  the  company,  then  he  himself,  in 
a  letter,  volunteered  the  communication  as  to  these  two  advances ;  I  think,  therefore, 
no  imputation  rests  upon  him  upon  that  ground.  But  then  it  is  said,  though  he 
volunteered  the  statement  as  to  those  two  payments,  he,  upon  that  occasion,  said 
nothing  as  to  the  loan  of  20001.  to  the  house  of  Taylor  &  Martineau :  that  is  very 
true  ;  but  if  the  object  of  that  letter  be  attended  to,  it  is  not  at  all  unnatural  that  it 
should  not  have  been  mentioned ;  and  it  appears  that  during  the  progress  of  the 
negotiation  after  the  loan,  the  circumstance  was  commu-[496]-nicated  to  one  of  the 
managing  directors,  Mr.  John  Taylor ;  and  there  is  evidence  also  that  Mr.  Philip 
Taylor  was  informed  that  Mr.  John  Taylor  had  communicated  it  to  the  directors,  and 
that  it  was  known  to  them  all ;  and  therefore  he  could  have  no  improper  object  in  not 
mentioning  it  in  the  letter  to  which  I  have  referred.  It  does  not  appear  to  me, 
therefore,  that  any  case,  arising  out  of  these  circumstances  to  which  I  have  referred, 
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has  been  made  out  sufficient  for  the  Court  to  proceed  adversely  to  Mr.  Philip  Taylor. 
Before  I  leave  this  topic,  I  should  further  observe  that  this  part  of  the  conduct  of 
Mr.  Philip  Taylor  was  the  subject  of  inquiry  and  investigation  among  the  directors. 
They  examined  into  it  with  great  minuteness,  great  care,  and  great  attention,  and  the 
result  of  that  inquiry  was  that  they  honorably  acquitted  Mr.  Philip  Taylor  of  any 
improper  or  dishonorable  motives  ;  and  afterwards,  at  subsequent  meetings,  when  some 
thing  disadvantageous  to  the  character  of  Mr,  Philip  Taylor  was  thrown  out,  and  he 
was  desirous  that  the  subject  should  be  investigated,  they  said  it  was  wholly  unnecessary, 
and  wished  it  not  to  be  mentioned  ;  that  it  would  be  injurious  to  the  concern,  and  that 
there  was  no  imputation  whatever  resting  upon  his  character. 

But  there  are  two  other  facts  which  are  mainly  insisted  upon  for  the  purpose  of 
making  good  the  charge  against  Mr.  Philip  Taylor ;  and  one  of  those  circumstances 
is  a  conversation,  supposed  to  have  passed  between  him  and  Mr.  Best.  When  the 
second  deputation  went  down,  in  the  month  of  April,  1826,  for  the  purpose  of  investi- 
gating the  accounts,  it  was  mentioned  to  Mr.  Philip  Taylor ;  and  it  is  supposed  that 
a  conversation  took  place  upon  that  occasion  between  Mr.  Philip  Taylor  and  Mr.  Best, 
and  that  the  result  was  this  :  that  Mr.  Philip  Taylor  said,  "  Oh,  if  they  come,  I  shall 
bow  them  out,  and  send  them  home  as  wise  as  they  came."  That  is  one  of  the  charges. 
There  is  another  charge,  namely,  that  Mr.  Harrison,  after  [497]  investigating  the 
accounts  of  the  wages,  drew  out  a  statement,  and  exhibited  that  statement  to  Mr. 
Philip  Taylor;  it  is  the  paper  marked  J.  H.  4 ;  and  that  the  wages  there  differ  widely 
from  the  amounts  stated  in  the  original  papers.  That  this  was  notice,  therefore,  to 
Mr.  Philip  Taylor  of  the  imposition  that  had  been  practised,  and  that  he  ought  to 
have  communicated  that  to  the  directors ;  but  that  he  did  not  do  so.  Those  are  the 
two  main  charges ;  they  are  brought  forward  distinctly,  as  specific  charges,  against 
Mr.  Philip  Taylor,  but  neither  of  them  is  mentioned  in  the  bill :  and  if  they  were 
intended  to  have  been  brought  forward  in  the  prominent  manner  in  which  they  have 
been  brought  forward,  I  think,  in  fairness,  they  ought  to  have  been  introduced  in  the 
bill,  in  order  that  they  might  be  met  and  explained  by  the  answer  of  Mr.  Philip 
Taylor.  But  now,  as  to  the  first  of  them,  I  confess  I  am  incredulous  with  respect  to 
the  correctness  of  the  recollection  of  Mr,  Best,  and  for  a  reason  which  I  will  state : 
the  balance  sheet,  as  it  is  called,  or  the  quarterly  account,  had  been,  after  the  report 
of  the  month  of  March,  submitted  in  London  to  the  examination  of  Mr.  Smith,  the 
accountant,  and  he  had  discovered  the  fallacious  manner  in  which  that  account  was 
made  out.  That  was  known  to  Mr.  Philip  Taylor ;  and  it  was  known  that,  in  conse- 
quence of  the  discoveries  that  were  made  upon  that  examination,  the  accountant  was 
going  down  for  the  purpose  of  pursuing  those  investigations  at  Corngreaves,  not  alone, 
but  in  company  with  some  of  the  directors,  Mr.  Morris  and  Mr.  Logan,  I  think.  It 
was  quite  impossible,  under  such  circumstances,  that  Mr.  Philip  Taylor  could  suppose 
that  he  could  prevent  that  investigation  going  on,  or  that  he  could  dismiss  them  with 
a  bow  and  send  them  home  as  wise  as  they  came.  It  is  quite  irreconcilable  with  the 
nature  of  things  and  the  state  of  the  company.  A  misrepresentation,  to  a  great 
extent,  had  been  discovered  ;  it  was  obvious,  therefore,  [498]  that  it  must  be  pursued, 
and  nothing  of  that  description  could  prevent  it.  Besides,  it  appears  by  the  corre- 
spondence and  the  letters  of  Mr.  Philip  Taylor,  that  he  strongly  urged  an  investiga- 
tion of  the  accounts,  and  that  he  did  this  over  and  over  again.  All  this  brings  me  to 
the  conclusion  that  there  has  been  some  mistake  or  misapprehension,  on  the  part  of 
Mr.  Best,  with  respect  to  this  conversation,  a  conversation  that  may  have  passed  with 
reference  to  other  times  and  other  persons ;  but  I  cannot  think  that  it  could  have 
passed  with  reference  to  that  particular  measure  to  which  it  is  applied  by  Mr.  Best. 
I  confess,  therefore,  that  I  cannot  found  upon  it  a  charge  against  Mr,  Philip  Taylor. 

Then,  iis  to  the  paper  J.  H.  4,  it  appears  that  Mr.  Harrison  examined  the  books. 
He  examined  them  at  great  length,  and  with  minuteness,  from  the  12th  of  October 
to  the  19th  of  November,  and  he  made  out  this  statement;  and,  undoubtedly,  the 
wages  in  that  statement  do  not  correspond  with  the  statement  contained  in  the  papers 
which  form  the  basis  of  the  contract ;  but  there  is  no  evidence  to  shew  that  any  copy 
of  this  paper  was  given  to  Mr.  Philip  Taylor.  It  is  not  sworn  by  Mr.  Harrison  that 
any  copy  of  the  paper  was  given  to  Mr.  Philip  Taylor.  I  think  if  he  had  delivered 
a  copy  to  Mr.  Philip  Taylor,  he  could  not  have  failed  to  have  recollected  it,  especially 
if  he  had  delivered  it  to  him  for  the  deliberate  purpose  of  giving  him  this  information, 
and  that  it  might  be  communicated  to  the  directors. 


YOU.  4W.  SMALL   V.  ATTWOOD  1089 

Again,  what  was  the  impression  made  upon  the  mind  of  Mr.  Harrison  with  respect 
to  the  statement  which  he  received,  for  he  was  present  at  the  investigation  in  the 
room  with  the  deputation  :  he  was  a  party  acting  in  the  transaction.  Did  it  strike 
him  at  once,  when  he  made  out  this  account,  that  it  was  a  proof  of  the  incorrect 
representations  that  had  been  made  to  him  by  the  authority  of  Mr.  Attwood  ?  If  it 
had  done  so  it  seems  to  me  almost  impossible  that  it  [499]  should  not  have  formed 
the  subject  of  communication  and  conversation  with  Mr.  Philip  Taylor,  and  a 
conversation  of  so  marked  a  character  as  to  have  rendered  it  impossible  that  it  could 
have  been  misapprehended ;  and  yet  I  do  not  find,  in  the  evidence  of  Mr.  Harrison, 
that  he  states  any  thing  as  to  what  passed  between  him  and  Mr.  Philip  Taylor  at  the 
time  when  this  communication  was  made ;  nor  is  there  any  evidence  to  shew  that  the 
impression  upon  the  mind  of  Mr.  Harrison,  who  made  out  this  account,  was  that  it 
impugned  the  statements  that  had  been  made  by  Mr.  Attwood  to  the  deputation. 
It  was  an  account  of  wages  at  different  periods.  The  works  had  been  in  a  state  of 
disorder  with  respect  to  the  wages,  as  I  find  by  the  evidence  of  Mr.  Philip  Taylor : 
things  were  in  a  very  disorganized  state ;  and  it  was  difficult  at  once,  therefore,  to 
come  to  a  conclusion,  because  those  wages  differed  from  the  wages  which  had  been 
represented  at  an  early  period  in  the  month  of  June ;  that  therefore  the  statements 
which  had  been  made  were  fraudulent  statements. 

In  addition  to  this,  we  are  to  take  into  account  the  particular  occupation  of  Mr. 
Philip  Taylor.  Mr.  Philip  Taylor  had  nothing  to  do  with  the  accounts,  he  was 
desired  not  to  interfere  with  them,  they  were  under  the  department  of  Mr.  Edwards 
and  other  persons.  He  was  employed  in  superintending  the  active  part  of  the 
business,  giving  directions  for  new  works,  superintending  the  workmen,  giving 
interviews  to  persons  who  called  upon  business,  and  corresponding  with  the  directors ; 
and  his  whole  time  was  so  occupied  that  it  is  not  surprising  if  a  communication  of 
this  kind  had  been  made  under  circumstances  not  calculated  to  impress  it  upon  his 
mind,  that  he  might  have  omitted  to  communicate  it  to  the  directors  without  any 
improper  or  sinistei'  design. 

Add  to  this  that,  according  to  my  recollection,  two  of  the  directors  were  down 
there  about  the  time,  or  about  [500]  the  25th  of  November ;  and  if  Mr.  Harrison 
had  been  impressed  with  the  contents  of  these  papers,  as  impugning  the  statement 
contained  in  the  twelve  papers,  he  would  have  communicated  it,  no  doubt,  to  the 
directors  upon  the  spot.  This  is  no  evidence  that  he  made  any  such  communication  ; 
and,  therefore,  I  am  led  to  the  conclusion  that  the  impression  was  not  made  at  the 
time  upon  the  mind  of  Mr.  Harrison.  If  that  impression  were  not  made  at  the  time 
upon  the  mind  of  Mr.  Harrison,  why  should  it  have  been  made  upon  the  mind  of  Mr. 
Philip  Taylor  1  I  think,  therefore,  considering  that  these  two  charges  are  not  con- 
tained in  the  bill,  and  considering  the  circumstances  to  which  I  have  adverted,  there 
is  not  sufficient  in  them  to  lead  me  to  the  conclusion  that  Mr.  Philip  Taylor  was 
acting  in  any  fraudulent  concert  with  Mr.  Attwood, 

But  then  it  is  said  that  he  represented  the  profits  of  the  quarter  to  be  80001., 
making  an  annual  profit  of  about  30,0001.  a  year,  and  he  is  made  responsible  for  the 
quarterly  account,  the  account  which  he  signed.  Now  it  was  not  his  business  to  make 
out  that  account:  the  accounts  were  not  made  out  by  him ;  they  were  made  out  by 
Mr.  Edwards,  with  the  assistance  of  Mr.  Harrison.  It  is  true  that  Mr.  Harrison  says 
they  were  revised  by  Mr.  Philip  Taylor ;  but  it  does  not  appear  to  what  extent  his 
attention  was  directed  to  them.  These  accounts  were  made  out  in  such  a  way  as  to 
impose  upon  Mr.  Harrison.  They  were  made  out  in  such  a  way  as  to  impose,  in  the 
first  instance,  upon  the  directors,  who  were  men  of  business,  commercial  men :  they 
did  not  see  the  fallacious  manner  in  which  they  were  made  out,  and  the  fallacious 
principle  upon  which  they  were  founded.  Why,  then,  should  that  have  been  discovered 
by  Mr.  Philip  Taylor?  It  appears  to  me,  according  to  all  the  probabilities  of  the 
case,  that  Mr.  Philip  Taylor  adopted  what  was  stated  to  him  by  Mr.  Edwards,  without 
much  consideration ;  and  that  the  inference  at-[501]-tempted  to  l^e  drawn,  unfavour- 
able to  Mr.  Philip  Taylor,  from  the  statement  with  respect  to  the  quarterly  accounts, 
is  unfounded. 

A  question  may  arise,  and  it  is  a  different  question,  so  far  as  relates  to  Mr. 
Attwood.  When  those  advances  of  money  were  made,  Mr.  Philip  Taylor  had  no 
reason  to  expect  that  this  controversy  would  arise.  When  these  accommodations 
were  offered,  he  had  no  ground  for  entertaining  any  such  opinions.     But  if  those  mis- 
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statements  were  such  as  I  have  represented  them  to  be,  and  as  the  evidence  has  proved 
them  to  my  mind,  they  must  have  been  known  to  Mr.  Attwood ;  and  certainly  it  was 
very  incorrect  in  Mr.  Attwood  himself,  under  such  circumstances,  to  endeavour,  by 
pecuniary  accommodation,  to  entangle  the  superintendant  of  the  works,  the  only 
member  of  the  company  who  was  placed  in  a  situation  likely  to  detect  the  errors  in 
the  statements  which  Mr.  Attwood  had  made.  And  this  connects  it  with  another 
part  of  the  case,  with  respect  to  the  conduct  of  Mr.  Attwood ;  I  mean  that  part  of 
the  case  which  relates  to  Mr.  Edwards.  He  recommended  Mr.  Edwards  as  a  clerk  or 
agent  to  the  company.  He  does  not  deny  this  in  his  answer :  he  denies  the  particular 
character  of  cashier  ;  but  he  does  not  deny  that  he  recommended  him  as  a  clerk  to  the 
company.  Yet  we  find,  according  to  the  testimony  of  the  witnesses,  that  he  enter- 
tained the  worst  possible  opinion  of  Mr.  Edwards  ;  that  he  stated,  over  and  over  again, 
that  he  thought  he  was  robbing  him  ;  that  he  thought  he  was  a  man  upon  whose  word 
no  reliance  could  be  placed ;  that  he  had  a  lamentable  propensity  to  lying,  and  that 
he  was  desirous  of  getting  rid  of  him ;  but  that  he  could  not  disentangle  himself  from 
the  connection  for  particular  reasons,  which  were  not  explained.  I  think,  under  such 
circumstances,  it  was  not  very  correct  conduct  on  the  part  of  Mr.  Attwood  to  have 
recommended  him  to  so  confidential  a  situation  as  that  which  Mr.  Edwards  held  in 
this  concern ;  and  it  is  [502]  remarkable  that,  notwithstanding  the  character  which 
he  gave  of  Mr.  Edwards,  during  the  time  that  Mr.  Edwards  was  acting  as  the 
accountant  for  and  clerk  in  the  concern,  a  continued  communication  was  kept  up 
between  him  and  Mr.  Attwood  in  the  bouse  of  Mr.  Taylor.  Upon  the  whole,  as 
far  as  relates  to  the  case  as  against  Mr,  Philip  Taylor,  I  am  of  opinion  that  it  is  not 
established.  It  is  not  established  to  my  satisfaction ;  it  depends  upon  evidence  which, 
in  some  particulars,  I  think  has  been  misapprehended ;  and  I  think  strained  inferences 
have  been  drawn  on  the  part  of  the  plaintiflfs  from  other  parts  of  the  conduct  of 
Mr.  Philip  Taylor. 

Having  disposed,  then,  of  this  point,  the  only  remaining  question  to  be  considered 
is,  how  far  the  acts  of  confirmation,  on  the  part  of  the  company,  of  these  contracts, 
deprive  the  plaintiffs  of  the  right  to  institute  this  suit.  Supposing  that  immediately 
after  the  9th  of  November,  when  they  were  put  into  possession  of  this  property,  they 
had  a  right  to  have  interposed,  and  have  said,  we  have  been  deceived  with  respect  to 
it — have  the  circumstances,  which  have  taken  place  since  that  period,  been  such  as 
to  deprive  them  of  that  right  ]  The  argument  on  the  part  of  the  defendant  Attwood 
is  that  Mr.  Philip  Taylor  was  their  agent:  Mr.  Philip  Taylor  was  upon  the  spot,  and 
had  been  there  as  early  as  the  25th  of  September,  and  had  continued  down  to  the 
month  of  October,  with  the  exception  of  a  very  few  days ;  that  afterwards  he  was 
put  in  possession  upon  the  9th  of  November,  and  remained  in  possession  from  the 
9th  of  November,  superintending  the  works,  down  to  the  period  when  this  suit  was 
first  instituted.  It  is  said  that  he  must  have  known  of  these  misrepresentations ; 
that  he  had  ample  opportunity  of  knowing  every  particular  connected  with  the  works ; 
and  that  if  he  had  every  opportunity  of  knowing  all  the  particulars  connected  with 
the  works,  he  was  himself,  also,  one  of  the  partners  in  the  concern  ;  that  it  is  too  late 
now  to  wait  the  [503]  chance  of  events  for  a  period  of  six  weeks,  to  lie  by  during  the 
whole  of  that  time,  and  then,  at  the  expiration  of  that  period,  to  turn  round  and  say 
— We  must  have  these  contracts  vacated  on  account  of  the  false  representations  upon 
which  they  are  founded. 

Now,  first,  with  respect  to  the  fault,  I  have  already  stated  that  I  should  advert  to 
that  subject  again — I  pronounce  no  opinion  as  to  whether  or  not  the  evidence  was 
such  as  would  have  justified  me,  if  the  case  had  depended  upon  the  fault  alone,  upon 
that  ground  to  have  set  aside  the  contract.  I  do  not  think  it  necessary  to  do  so.  I 
think  that  immediately  after  Mr.  Philip  Taylor  took  possession,  as  the  agent  of  the 
company,  as  a  partner  of  the  concern,  he  must  have  known  of  the  circumstances  con- 
nected with  the  fault.  All  the  workmen,  or  nearly  all  the  workmen,  were  continued. 
Every  thing  that  was  known  to  Mr.  Attwood  must  have  been  known  to  Mr.  Philip 
Taylor,  of  necessity,  immediately  after  he  took  possession.  It  is  quite  clear,  from  what 
passed  between  Mr.  Philip  Taylor  and  Mr.  Fowler  in  the  month  of  January,  that  he 
knew  of  this  fault.  I  think,  under  those  circumstances,  supposing  Mr.  Philip  Taylor 
to  be  the  fair  and  honest  agent  of  the  company,  it  is  too  late  now,  at  the  expiration 
of  six  months,  to  turn  round  and  say  upon  that  ground  that  this  bill  might  be  filed 
for  the  purpose  of  setting  aside  the  contract :  I  think  the  parties  should  have  come 
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earlier.  I  think  Mr.  Philip  Taylor  knew  aW  that  Mr.  Attwood  knew  at  a  very  early 
period ;  and  I  think,  therefore,  that  it  is  not  a  ground  upon  which  I  should  have  felt 
myself  justified  in  vacating  these  contracts. 

Having  disposed  of  this  point,  we  come  to  other  parts  of  the  case.  Upon  the 
25th  of  September,  Mr.  Philip  Taylor  was  upon  the  spot.  There  is  evidence  to  shew 
that  he  had  an  opportunity  of  inspecting  the  books  in  the  counting-house ;  and  that 
he  actually  availed  himself  of  that  opportunity,  and  did  inspect  them ;  but  to  what 
extent  that  in-[504]-spection  was  carried  does  not  appear,  nor  is  it  likely  that  it  was 
carried  on  in  such  a  way  as  to  have  led  to  any  clear  or  satisfactory  information  with 
respect  to  the  subjects  that  are  matters  of  controversy  in  this  suit.  It  would  have 
required  a  close  and  minute  investigation  of  a  very  diflferent  description  from  that 
spoken  to  by  the  witnesses,  to  have  enabled  Mr.  Philip  Taylor  to  have  arrived  at  any 
such  information,  from  the  accounts  that  were  produced  to  him.  There  is  no  reason 
to  believe  that  he  ever  saw  the  stock-papers.  What,  then,  afterwards  took  place? 
On  the  9th  of  November,  when  he  took  possession,  what  did  Mr.  Attwood  dol  Every 
book  was  removed.  Mr.  Attwood  had  a  right  to  do  so ;  they  were  removed  with  the 
utmost  possible  anxiety,  not  only  every  book  that  was  exhibited  in  the  counting- 
house,  but  every  fragment  that  might  be  made  use  of  as  evidence  against  him  as  to 
the  former  state  of  the  works.  A  witness,  I  think  of  the  name  of  Horton,  was  asked 
by  Mr  Attwood,  in  the  course  of  conversation,  whether  he  had  any  books  belonging  to 
the  works,  he  said,  "  No ;  I  have  a  private  memorandum  book  of  my  own."  Mr. 
Attwood  required  to  see  it ;  and  it  was  retained  by  Mr.  Attwood.  He  said,  "  Have 
you  no  other  papers  or  documents?"  "Yes,"  said  he,  "I  have  two  other  papers  upon 
which  I  have  made  memorandums."  "Give  them  to  me,"  said  Mr.  Attwood.  Mr. 
Horton  brought  them  and  he  took  possession  of  them.  I  mention  this  to  shew  that 
there  was  a  complete  clearing  out,  if  I  may  so  express  myself,  at  the  time,  of  every 
thing  that  could  give  information  as  to  the  former  state  of  the  works.  Therefore, 
Mr.  Philip  Taylor,  being  there  in  possession  as  the  superintendant,  had  no  opportunity, 
even  if  he  had  time  for  such  investigation,  to  inspect  and  to  examine  the  books,  for 
the  purpose  of  seeing  whether,  upon  such  examination,  the  statements  made  by  Mr. 
Attwood  had  or  had  not  been  correct. 

But  while  Mr.  Philip  Taylor  continued  to  superintend  [505]  the  works,  what  was 
the  nature  of  his  business  1  1  have  already  described  that  he  did  not  keep  the  accounts  : 
he  pursued  the  active  part  of  the  business ;  directed  new  works  and  alteration  of  old 
works ;  superintended  the  workmen  ;  received  persons  coming  upon  business ;  carried 
on  a  very  extensive  and  voluminous  correspondence  with  the  directors :  his  time  was 
wholly  occupied.  It  does  not  appear,  therefore,  that  he  had  any  opportunity,  or  that 
he  had  any  knowledge  whatever  of  any  particular  facts,  upon  which  he  could  build 
the  conclusion  that  deception  had  been  practised  upon  him.  It  is  true  that,  in  the 
progress  of  time,  in  the  course  of  about  five  or  six  weeks  after  they  had  been  put  into 
possession,  the  directors  discovered  that  the  profits  were  not  such  as  they  had  been 
taught  to  expect  by  the  deductions  from  the  statements  they  had  received ;  and  Mr. 
Small  wrote,  upon  the  22nd  of  December,  a  private  and  confidential  letter  of  great 
length  to  Mr.  Philip  Taylor  upon  the  subject.  It  appears,  from  Mr.  Philip  Taylor's 
answer,  that  he  entertained  the  same  feeling ;  but  that  neither  of  them  knew  to  what 
the  deductions  were  to  be  referred.  No  investigation  had  taken  place ;  Mr.  Philip 
Taylor  said,  "  Let  us  wait  and  see  what  the  quarterly  account  is."  The  quarterly 
account  was  made,  and  produced  by  Mr.  Edwards ;  and,  upon  the  face  of  that,  they 
all  supposed  there  was  a  profit  of  80001.  upon  that  quarterly  account.  The  report  in 
the  month  of  March  was  framed  by  Mr.  Philip  Taylor,  and  the  profits  were  stated  to 
be  about  30,0001.  a  year.  They  were  a  little  relieved  at  that  moment ;  but  it  occurred 
to  some  of  them  that  it  would  be  better  to  have  that  account  investigated.  Mr. 
Smith  investigated  the  account ;  it  was  very  shortly  cut  down  from  30,0001.  to  40001., 
and  has  since,  by  the  testimony  of  the  witnesses,  been  cut  down  to  18001.  Then  what 
took  place?  A  deputation  was  sent  down  to  investigate  the  account  still  further ;  and 
the  result  of  that  investigation  was  that  they  found  they  had  been  deceived  [506]  in 
the  representations  made  by  Mr.  Attwood;  and  it  was  determined  immediately  to 
institute  this  suit. 

Now  it  has  been  said  that  indulgence*  had  from  time  to  time,  with  respect  to 
pecuniary  payment,  been  asked  of  Mr.  Attwood  by  the  British  Iron  Company.  That 
is  true ;  but  the  last  application  of  the  kind  was  made  previously  to  the  deput^ition 
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going  down,  to  which  I  have  referred.  At  the  time  of  the  last  application,  although 
it  was  known  that  the  profits  of  the  concern  were  not  so  extensive  as  they  had 
anticipated  ;  that  they  felt  far  short  of  the  brilliant  expectations  which  they  had 
formed ;  yet  they  had  no  distinct  knowledge  to  what  cause  it  was  to  be  ascribed,  and 
they  therefore  could  not  act  upon  it  in  their  transactions  with  Mr.  Attwood.  They 
acted  with  respect  to  Mr.  Attwood,  and  with  regard  to  the  property,  as  if  the  trans- 
action had  been  a  fair  one ;  but  the  moment  the  investigation  had  taken  such  a  shape 
as  to  get  something  tangible  upon  which  they  could  proceed,  from  that  moment  they 
stayed  their  hands,  and  they  determined  to  institute  these  proceedings.  It  does  not 
appear  to  me,  therefore,  upon  the  whole,  that  there  has  been  any  such  confirmation 
arising  out  of  the  conduct  of  Mr.  Taylor,  or  arising  out  of  the  conduct  of  the  directors, 
as  to  deprive  the  company  of  a  right  to  institute  this  suit,  supposing  they  could 
have  originally  instituted  it,  upon  the  ground  of  the  inaccuracy  of  the  representations 
that  were  made. 

It  has  also  been  said  that  great  alteration  has  taken  place  in  the  property  ;  that 
the  trees  have  been  cut  down  and  the  surface  has  been  altered  ;  but  all  this  was  in 
the  natural  exercise  of  the  rights  of  the  supposed  owner  of  the  property.  There  is  no 
suggestion,  at  least  no  suggestion  that  satisfies  me  in  point  of  evidence,  that  they  have 
not  acted  fairly  in  the  management  of  the  property  :  the  whole  was  incident  to  the 
act  done  by  Mr.  Attwood ;  they  were  put  into  possession  as  owners ;  and  they 
conducted  themselves  [507]  as  owners  till  they  discovered,  as  they  thought,  that  they 
had  been  imposed  upon ;  and  they  then  stayed  their  hands  and  instituted  this  suit. 
I  am  bound,  then,  to  say,  upon  the  whole,  that  I  am  satisfied  that  there  were  mis- 
representations of  material  facts,  knowingly  made  by  Mr.  Attwood,  with  respect  to 
those  circumstances  which  were  the  bases  of  these  agreements.  That  being  so,  it  is 
clear  that  these  agreements  cannot  stand ;  that  the  Court  ought  to  vacate  them ;  and 
that  nothing  that  has  been  since  done  has  deprived  the  parties  of  their  right  to 
institute  these  proceedings.  With  respect  to  the  particular  form  of  the  decree  that  I 
shall  pronounce,  it  is  important  that  I  should  draw  it  up  myself ;  but  this  much  I  will 
say,  that  the  agreement  must  be  vacated  ;  that  the  money  that  has  been  paid  must  of 
course  be  returned  with  interest ;  and  that  the  parties  who  have  been  in  possession  of 
this  property  must  account  for  the  profits  of  that  property ;  of  course,  in  that  account, 
they  must  be  considered  as  having  held  that  property  during  that  period  on  account 
of  Mr.  Attwood. 

With  respect  to  the  costs,  I  am  of  opinion  that  Mr.  Attwood  must  pay  the  costs ; 
that  the  bill  must  be  dismissed  so  far  as  relates  to  Mr.  Philip  Taylor,  with  costs :  I 
am  of  opinion  also,  that  Mr.  James  and  Mr.  Edwards  should  pay  their  costs.  The 
costs  of  the  suit  are  to  be  paid  by  these  three  defendants. 

Nov.  17,  20. — After  the  judgment  had  been  pronounced,  and  in  November,  1832, 
the  plaintiffs  filed  their  supplemental  [508]  bill  against  the  defendants,  John  Attwood 
and  Phoebe  Attwood,  his  mother,  and  the  defendant  John  Taylor,  stating  the  pro- 
ceedings in  the  original  suit,  and  that  the  200,0001.  were  paid  by  the  plaintiffs  Small 
and  Shears,  and  the  defendant  John  Taylor,  to  the  defendant  John  Attwood,  on  the 
4th  day  of  November,  1825;  but  that  the  twenty-five  Exchequer  Bills  for  10001.  each 
were  not,  as  in  the  pleadings  stated,  delivered  over  to  the  defendant  John  Attwood, 
on  the  4th  of  November,  1825,  but  were  in  fact  delivered  over  to  the  plaintiff's  Small 
and  Shears,  and  the  defendant  John  Taylor,  by  Messrs.  Hoare,  Barnett  &  Co. ;  and 
that  the  defendant  John  Taylor,  thereupon,  and  on  the  4th  of  November,  1825,  and 
at  the  time  of  paying  the  sum  of  200,0001.  in  lieu  of  the  twenty-five  Exchequer  Bills 
and  the  interest  due  thereon,  paid  to  the  defendant  Attwood,  the  sum  of  25,0001., 
and  the  further  sum  of  3011.  Is.  for  interest  thereon. 

The  supplemental  bill  stated  that  the  three  several  sums  of  200,0001.,  25,0001., 
and  3021.  Is.,  making  together  225,3021.  Is.,  were  paid  to  the  defendant  John  Attwood 
by  three  several  cheques,  bearing  date  respectively  the  said  4th  of  November,  1825, 
one  of  such  cheques  being  drawn  by  the  plaintiffs,  Small  and  Shears,  upon  the 
cashiers  of  the  Bank  of  England,  in  favour  of  the  defendant  John  Attwood  or  bearer, 
for  1 95,0001.  ;  one  other  of  such  cheques  being  drawn  by  the  same  plaintiff's  upon  Sir 
Peter  Pole  &  Co.  in  favour  of  the  defendant  John  Attwood  or  bearer,  for  15,0001. ; 
and  the  third  of  such  cheques  being  drawn  by  the  same  plaintiff's  upon  Messrs.  Hoare, 
Barnett  &  Co.,  in  favour  of  the  defendant  John  Attwood  or  bearer,  for  15,3021.  Is. 
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The  supplemental  bill  further  stated  that  the  cheque  for  195,0001.  was  paid  to  the 
defendant  John  Attwood,  in  notes  of  the  Governor  and  Company  of  the  Bank  of 
England,  the  dates,  numbers,  and  amount  of  which  were  specified  in  the  supplemental 
bill;  and  that,  at  the  time  the  [509]  defendant  Attwood  received  the  amount  of  the 
last-mentioned  cheque,  he,  in  conformity  with  the  practice  of  the  bank,  indorsed  his 
name  on  the  back  of  the  cheque,  as  the  person  by  whom  the  cheque  was  presented  for 
payment.  That  the  cheque  for  15,0001.  on  Sir  Peter  Pole  &  Co.  was  also  paid  to  the 
defendant  John  Attwood  in  notes  of  the  Governor  and  Company  of  the  Bank  of 
England,  the  dates,  numbers,  and  amount  of  which  were  in  like  manner  specified  in 
the  supplemental  bill ;  and  the  defendant,  John  Attwood,  paid  the  notes  received  for 
such  cheques  into  the  banking-house  of  Messrs.  Hammersley  &  Co. 

The  supplemental  bill  further  stated  that  on  or  about  the  8th  of  November,  1825, 
the  defendant,  John  Attwood,  or  his  bankers,  Messrs.  Hammersley  &  Co.,  by  Messrs. 
Andrews,  Parker  &  Scrutton,  of  the  Stock  Exchange,  laid  out  and  invested  200,0001. 
in  the  purchase  of  various  sums  of  New  41.  per  cent.  Annuities,  which,  according  to 
the  market  price  of  the  day,  deducting  brokerage,  amounted  in  the  whole  to  the  exact 
sum  of  192,7661.  8s.  9d.  New  41.  per  cent.  Annuities  ;  and  on  the  said  Hth  of  November, 
1825,  several  sums  of  stock,  amounting  together  to  192,7661.  8s.  9d.  New  41.  per  cent. 
Bank  Annuities,  were  transferred  by  the  several  persons  from  whom  the  same  had  been 
purchased  into  the  name  of  the  defendant  John  Attwood.  That,  for  the  purpose  of 
making  the  purchase  of  the  said  Bank  Annuities,  the  sum  of  200,0001.  was  paid  by 
Messrs.  Hammersley  &  Co.,  the  bankers  of  the  defendant  John  Attwood,  to  the  said 
Messrs.  Andrews,  Parker  (fe  Scrutton,  and  which  sum  of  200,0001.  was  paid  and  made 
up  by  and  with  the  bank  notes  received  by  the  defendant  John  Attwood,  as  aforesaid, 
in  the  manner  in  the  supplemental  bill  mentioned  and  specified. (a)  The  supplemental 
bill  stated  [510]  that  the  192,7661.  8s.  9d.  New  41.  per  cent.  Annuities  continued  to 
stand  in  the  name  of  the  defendant,  John  Attwood,  until  the  conversion  thereof,  under 
the  Act  of  Parliament,  into  192,7661.  8s.  9d.  New  31.  10s.  per  cent.  Bank  Annuities; 
and  that,  after  such  conversion,  the  192,7661.  8s.  9d.  New  31.  10s.  per  cent.  Bank 
Annuities  continued  to  stand  in  the  name  of  the  defendant  John  Attwood,  until  on  or 
about  the  20th  of  August,  1831,  when  the  whole  of  such  stock  was  transferred  by  the 
defendant  John  Attwood,  into  the  name  of  his  mother,  the  defendant  Phoebe  Attwood  ; 
and  that  the  same  had,  ever  since  such  transfer,  remained  standing  in  the  name  of  the 
defendant  Phoebe  Attwood;  that  John  Attwood,  on  the  6th  of  December,  1825, 
executed  a  power  of  attorney  for  acceptance  and  dividends  to  Messrs.  Hammersley, 
who,  under  and  by  virtue  of  such  power,  from  time  to  time  received  the  dividends  on 
the  said  sum  of  192,7661.  8s.  9d.  New  41.  per  cent.  Bank  Annuities,  until  such  con- 
version thereof,  and  until  the  transfer  thereof  into  the  name  of  the  defendant  Phoebe 
Attwood,  for  the  use  and  benefit  of  the  defendant  John  Attwood ;  and  that  shortly 
after  the  last-mentioned  transfer,  viz.  on  or  about  the  28th  of  December,  1831,  the 
defendant  Phoebe  Attwood  executed  a  power  of  attorney  to  the  defendant  John 
Attwood,  whereby  the  defendant  John  Attwood  was  authorized  and  empowered  to 
receive  the  dividends  of  such  sum  of  192,7661.  8s.  9d.  New  31.  lOs.  per  cent.  Bank 
Annuities ;  and  that,  accordingly,  the  defendant  John  Attwood,  under  the  authority 
of  that  power  of  attorney,  received  the  half-yearly  dividends  which  became  due  on  the 
said  last-mentioned  stock  on  the  5th  of  January,  1832. 

That  on  the  28th  of  July,  1832,  the  power  of  attorney  to  the  defendant  John 
Attwood  was  revoked,  and  the  defendant  Phoebe  Attwood  thereupon  made  and 
executed  another  power  of  attorney  to  Jonas  Smith  Wells  the  younger ;  and  Jonas 
Smith  Wells  the  younger  had,  accordingly,  under  the  authority  of  the  last-mentioned 
power  of  attorney,  [511]  received  the  half-yearly  dividends,  which  became  due  in 
respect  of  the  said  stock,  on  the  5th  of  July  then  last.  The  supplemental  bill  alleged 
that  the  said  sura  of  192,7661.  8s.  9d.  New  31.  10s.  per  cent.  Bank  Annuities  was 
transferred  into  the  name  of  the  defendant  Phoebe  Attwood,  as  a  trustee  for  the  said 
defendant  John  Attwood ;  and  that  the  defendant  Phoebe  Attwood  had  not  any  bene- 
ficial interest  therein,  or  in  any  part  thereof ;  and  that  the  defendant  John  Attwood 
received  the  dividends  under  the  power  of  attorney  of  the  28th  of  December,  1831, 

(a)  The  bill  identified,  by  dates,  numbers,  and  amount,  the  notes  traced  to  the 
stock-broker,  with  those  received  by  the  defendant  J.  Attwood  for  the  cheques,  and 
subsequently  paid  by  him  to  Messrs.  Hammersleys. 
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for  his  own  use  and  benefit,  and  that  John  Smith  Wells  the  younger,  since  the  execu- 
tion of  the  power  of  attorney  to  him,  had  received  the  dividends,  on  account  and  for 
the  use  of  the  defendant  John  Attwood. 

The  bill  further  stated  that  the  several  sums  of  money  paid  by  the  plaintiffs  to  the 
defendant  John  Attwood,  on  account  of  the  said  purchase-money  and  interest,  amounted 
together  to  the  sum  of  265,9271.  Is.,  exclusive  of  certain  payments  which  were  made 
by  the  plaintiffs  to  the  defendant  John  Attwood  in  pursuance  of  the  several  contracts 
for  stock  and  other  matters.  That  the  iron-works,  mines,  and  collieries  did  not  exceed 
100,0001.  in  value;  and  the  defendant  John  Attwood  had  not  any  funds  or  property, 
exclusive  of  the  said  iron-works,  mines,  and  collieries,  and  the  said  192,7661.  8s.  9d. 
New  31.  10s.  per  cent.  Bank  Annuities,  wherewith  to  repay  to  the  British  Iron  Com- 
pany the  monies'so  as  aforesaid  owing  by  him  to  them. 

The  supplemental  bill  prayed  a  declaration  that  the  plaintiffs  (without  prejudice 
to  their  lien  upon  the  said  iron-works,  mines,  collieries,  and  other  property  for  securing 
the  payment  of  the  monies  due  to  the  company  from  the  defendant  John  Attwood) 
were  entitled  to  the  said  sum  of  192,7661.  8s.  9d.  New  31.  10s.  per  cent.  Bank  Annuities, 
and  the  future  dividends  thereon ;  or  to  a  lien  upon  the  same  annuities  and  dividends, 
for  securing  to  them  the  repayment  by  the  defendant  John  Attwood  of  the  monies 
owing  by  [512]  him  to  the  said  partnership  or  company ;  and  for  the  like  purpose, 
entitled  to  a  lien  upon  all  other  securities  or  investments,  in  which  the  other  monies 
paid  to  the  defendant  John  Attwood  had  been  laid  out  or  invested ;  and  that  the  sum 
of  192,7661.  8s.  9d.  New  31.  10s.  per  cent.  Bank  Annuities,  and  the  future  dividends 
thereon,  and  the  other  securities  and  instruments  in  which  the  said  John  Attwood  had 
laid  out  and  invested  the  monies  paid  to  him  as  aforesaid,  might  be  applied  in  satis- 
faction of  the  aforesaid  demand  of  the  plaintiffs  on  behalf  of  the  said  partnership 
or  company.  The  bill  also  prayed  an  injunction  to  restrain  the  defendants  from 
transferring,  assigning,  charging,  or  incumbering  the  said  192,7661.  8s.  9d.  New  31.  10s. 
per  cent.  Bank  Annuities,  and  the  future  dividends  thereof,  and  the  other  securities 
and  investments,  and  the  interest,  dividends,  rents,  profits,  and  other  produce  thereof, 
and  a  receiver  of  the  dividends. 

A  motion  was  now  made  for  an  injunction,  according  to  the  prayer  of  the  bill. 

The  motion  was  supported  by  the  following  affidavits. 

1.  An  affidavit  of  Mr.  Martineau,  the  solicitor  of  the  plaintiff,  verifying,  from 
information  which  he  had^received,  the  facts  stated  in  the  supplemental  bill,  with 
reference  to  the  payment  of  the  money  and  the  investment  of  it  in  stock.  The 
affidavit  also  stated  that  on  the  10th  November,  the  deponent  applied  to  Mr.  Parker, 
of  the  firm  of  Andrews,  Parker  &  Scrutton,  for  information  of  the  dates,  numbers, 
amounts,  and  particulars  of  the  bank  notes  comprising  the  200,0001.  laid  out  by  that 
firm  on  the  8th  November,  1825,  in  the  192,7661.  8s.  9d.  New  41.  per  cent.  Bank 
Annuities,  on  account  of  the  defendant  John  Attwood  ;  and  also  to  make  an  afliidavit 
in  this  cause  of  the  several  facts  and  circumstances  connected  with  such  purchase ; 
and  that,  on  that  occasion,  Mr.  Parker,  in  the  presence  and  hearing  of  his  partner 
Scrutton  (Mr.  Andrews  being  then  dead),  declined  to  give  any  [513]  information,  or 
make  any  affidavit  on  the  subject,  unless  compelled  by  process  of  law  so  to  do.  The 
affidavit  also  stated  the  placing,  subsequently  to  the  decree,  of  a  distringas  on  the 
stock,  and  of  an  application  to  remove  that  distringas.  It  also  stated  the  transfer,  in 
March,  1831,  of  above  50,0001.  New  41.  per  cent.  Bank  Annuities,  by  Mr.  Attwood, 
into  the  names  of  his  mother  and  sisters. 

2.  An  affidavit  of  a  clerk  in  the  Drawing-office  of  the  Bank  of  England,  for 
private  accounts ;  and  of  a  clerk  in  the  Bank-note  pay-office,  proving  the  account 
kept  by  the  plaintiffs  with  the  bank;  the  payment  of  the  cheque  for  195,0001.  to  the 
defendant  John  Attwood,  and  the  dates,  numbers,  and  amounts  of  the  notes  given  in 
payment. 

3.  An  affidavit  of  one  of  the  pay-clerks  in  the  late  banking  house  of  Pole  &  Co., 
proving  the  account  kept  by  the  plaintiffs  with  Sir  P.  Pole  &  Co.,  and  the  payment 
of  the  cheque  for  15,0001.  to  the  defendant  John  Attwood,  and  the  dates,  numbers, 
and  amount  of  the  notes  given  in  payment. 

4.  An  affidavit  of  two  clerks  of  Messrs.  Hammersley  &  Co.  proving  the  opening 
of  an  account  by  the  defendant  John  Attwood  on  the  5th  November,  1825;  the 
payment  on  that  day  into  Messrs.  Hammersley's  by  the  defendant  John  Attwood  of 
200,0001.,  in  the  notes  specified  in  the  affidavit,  being  notes  of  the  dates,  numbers, 
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and  amounts  mentioned  in  the  other  affidavits  ;  and  the  payment  on  the  8th  November, 
1825,  by  Messrs.  Hammersley,  of  the  same  bank  notes  to  Mr.  Andrews,  of  the  firm 
of  Andrews,  Parker  &  Scrutton,  for  the  purpose  of  being  invested  in  stock,  on 
account  of  the  defendant  John  Attwood ;  and  the  entry  on  the  9th  November,  1825, 
in  a  book  kept  by  Messrs.  Hammersley,  of  the  purchase  by  Messrs.  Andrews  &  Co., 
with  the  200,0001.  of  192,7661.  8s.  9d.  New  41.  per  cent.  Bank  Annuities. 

5.  An  affidavit  of  a  clerk  in  the  Investigator's  office  in  the  Bank  of  England, 
stating  that  Mr.  Parker,  of  the  [514]  firm  of  Andrew,  Parker  &  Scrutton,  had  on 
the  8th  September  then  last  informed  him  that  certain  notes,  which  had  been  paid 
into  the  Bank  of  England  (being  the  notes  mentioned  in  the  other  affidavits)  had 
been  received  by  him  on  account  of  the  defendant  John  Attwood;  and  that  he  paid 
then  as  received,  to  his  (Mr.  Parker's)  bankers,  Messrs.  Dorrien  &  Co.,  and  had  on 
the  same  day  laid  out  the  amount  thereof  in  the  purchase  of  stock  on  behalf  of  the 
defendant  John  Attwood. 

6.  An  affidavit  of  a  clerk  to  Messrs.  Dorrien  &  Co.,  proving  the  keeping  of  an 
account  by  Messrs.  Andrews,  Parker  &  Scrutton  with  Messrs.  Dorrien  &  Co.,  and  the 
payment  on  the  8th  November,  1825,  by  the  former  to  the  latter  firm  of  200,0001.  in 
bank  notes,  of  the  dates,  numbers,  and  amount  specified  in  the  affidavit,  corresponding 
with  those  stated  in  the  former  affidavits. 

7.  An  affidavit  of  a  clerk  in  the  New  31.  10s.  per  cent.  Bank  Annuity  office, 
proving  the  purchase  and  transfer  on  the  8th  November,  1825,  of  192,7661.  8s.  9d. 
New  41.  per  cent.  Bank  Annuities,  in  the  name  of  the  defendant  John  Attwood ;  the 
subsequent  conversion  of  these  annuities  into  New  31.  lOs.  per  cent.  Annuities;  the 
continuance  of  the  stock  in  the  name  of  the  defendant  John  Attwood  until  the  20th 
August,  1831 ;  the  transfer  of  it  on  that  day  into  the  name  of  the  defendant  Phcebe 
Attwood  ;  the  powers  of  attorney  given  by  John  Attwood,  and  afterwards  by  Phoebe 
Attwood,  first  to  John  Attwood,  and  then  to  J.  S.  Wells,  to  receive  the  dividends, 
were  also  proved  by  this  affidavit.  It  was  also  proved  by  this  affidavit  that  no  other 
stock  than  the  192,7661.  8s.  9d.  New  41.  per  cent.  Bank  Annuities  was  transferred 
into  the  name  of  the  defendant  John  Attwood,  on  the  8th  November,  1825. 

8.  An  affidavit  of  an  agent  to  the  company,  that  the  present  value  of  the  iron- 
works, mines,  and  premises  did  not  exceed  from  80,0001.  to  100,0001. 

9.  An  affidavit  of  the  secretary  to  the  company  that  [515]  the  net  profits  derived 
from  the  works  between  the  1st  October,  1825,  and  the  30th  June,  1832,  did  not 
exceed  41,0551.  9s.  lid.  This  affidavit  also  stated  that  an  examination  of  the  will  of 
James  Attwood,  the  father  of  the  defendant  John  Attwood,  the  whole  of  the  legacies 
bequeathed  by  that  will  to  the  testator's  family,  exclusive  of  the  residue  bequeathed 
to  the  defendant  John  Attwood,  and  an  annuity  of  3001.  a-year  to  the  defendant 
Phoibe  Attwood,  did  not  exceed  35,0001. 

Mr.  Knight,  Mr.  James  Wigram,  and  Mr.  Sharpe,  in  support  of  the  motion.  In 
ClernuMit  v.  Tasburgh  (1  Jac.  &  W.  120)  Sir  Thomas  Plumer  states  that  where  an 
agreement  has  been  obtained  by  fraud,  the  agreement  is  vitiated  in  toto,  and  the 
party  who  has  been  drawn  into  it  is  totally  absolved  from  the  obligation  of  it. 

In  Taylor  v.  Plumer  (3  Maule  &  Selw.  562)  all  the  principles  respecting  the 
following  of  property  were  most  fully  discussed  by  the  Court,  and  acted  upon  by 
the  judgment  against  the  assignees  of  Walsh,  who  having  fraudulently  obtained 
possession  of  property  of  the  defendant,  had  converted  it  by  his  own  act  into  securities 
altogether  of  a  different  form  and  nature ;  and  the  question  was  whether,  under  all 
the  circumstances  of  that  case,  that  property  could  be  followed  in  the  new  form  into 
which  it  had  been  converted  by  the  act  of  the  fraudulent  broker.  It  was  very  much 
argued  by  some  of  the  first  counsel  of  the  day,  and  considered  by  the  Court.  All 
the  authorities  were  reviewed,  and  the  judgment  was  finally  in  favour  of  the  defendant 
and  against  the  assignees,  giving  the  defendant  a  right  specifically  to  retjiin  and 
possess  that  property  into  which  his  money  had  been  converted. 

In  Reed  v.  Hutchinson  (3  Campb.  352)  a  bill  had  been  given  for  [516]  goods  sold 
and  delivered ;  the  bill  was  dishonoured  when  due.  The  defendant,  at  the  time  of 
the  sale,  perfectly  well  knew  that  it  was  worth  nothing,  but  hivd  distinctly  represented 
it  as  an  available  security.  The  bill  had  not  arrived  at  maturity  ;  the  vendor,  how- 
ever, brought  indebitatus  assumpsit  for  the  goods.  Lord  Ellenborough  said  :  "  I  am  of 
opinion  this  action  cannot  be  maintained ;  if  there  be  any  contract  between  these 
parties,  it  is  that  evinced  by  the  broker's  note,  and  according  to  that,  the  wines  were 
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not  to  be  paid  in  money,  but  were  to  be  bartered  against  a  bill  of  exchange ;  and  it 
was  expressly  stipulated  that  the  buyer  was  not  to  be  liable  in  case  the  bill  should 
be  dishonoured ;  therefore,  he  never  was  indebted  to  the  plaintiff  for  the  price  of  the 
wines,  and  the  law  cannot  imply  a  promise  on  his  part  to  pay  for  them.  If  the  con- 
tract is  altogether  rescinded,  there  is  no  sale.  The  defendant  is  not  a  purchaser  of 
the  goods,  but  a  person  who  has  tortiously  got  possession  of  them,  if  he  knew  at  the 
time  that  the  bill  was  worth  nothing,  I  think  he  is  answerable  to  the  plaintiff  to  the 
amount  of  the  value  of  the  goods;  but  this  is  not  the  proper  remedy,  the  plaintiff 
should  have  brought  trover  or  an  action  of  deceit." 

In  Gladstone  v.  Hadwen  (1  Maule  &  Selw.  517)  S.  obtained  bills  of  exchange  from 
the  defendant  upon  a  fraudulent  misrepresentation  that  a  security  given  by  him  to 
the  defendant  (which  was  void)  was  an  ample  security ;  and,  on  the  next  day,  having 
resolved  to  stop  payment,  informed  the  defendant  that  he  had  repented  of  what  he 
had  done,  and  had  sent  express  to  stop  the  bills,  and  would  return  them ;  and  three 
days  after  committed  an  act  of  bankruptcy ;  after  which  he  returned  to  the  defendant 
all  the  bills  (except  one,  which  had  been  discounted),  and  also  two  bank  notes,  part 
of  the  proceeds  of  such  discount ;  and  the  defendant  delivered  back  the  security  ;  and 
afterwards  a  commission  [517]  of  bankrupt  issued  against  S. ;  the  assignees  under 
which  commission  brought  trover  against  the  defendant  for  the  bills  and  bank  notes — 
It  was  held  that  the  defendant  was  entitled  to  retain  them.  In  that  case  the  party 
had  received  the  bank  notes  after  the  act  of  bankruptcy,  upon  which  the  commission 
issued,  having  no  title  to  the  bank  notes ;  but  they  were  the  proceeds  of  the  discount 
of  a  bill  which  had  been  obtained  under  a  fraudulent  contract,  which  is  in  substance 
precisely  this  case. 

In  Lord  Bristol  v.  Wilsmore  (1  Barn.  &  Cres.  514),  by  a  contract  of  sale,  the 
property  sold  was  to  be  paid  for  in  ready  money.  The  vendee  induced  the  servant 
of  the  vendor  to  deliver  it  for  a  check  upon  his  banker,  by  representing  it  to  be  as 
good  as  money ;  in  fact  he  had  overdrawn  his  account  for  many  months,  and  when 
the  check  was  presented,  payment  was  refused.  On  the  same  day  the  goods  were 
purchased,  the  vendee  gave  a  warrant  of  attorney  to  a  creditor,  under  which  judgment 
was  immediately  entered  up  and  execution  issued,  and  the  property  in  question  seized 
by  the  bailiff  of  a  liberty.  While  it  was  in  his  custody,  the  original  owner  rescued  it 
— It  was  held  in  an  action  brought  against  the  latter  by  the  bailiff  of  the  liberty  for 
the  rescue  that  the  question,  whether  the  contract  of  sale  was  so  vitiated  by  fraud 
as  to  prevent  the  property  in  the  goods  passing  to  the  vendee,  depended  upon  a 
question  of  fact,  which  ought  to  have  been  submitted  to  the  jury,  viz.  whether  the 
vendee  had  obtained  possession  of  the  goods  with  a  preconceived  design  not  to  pay 
for  them.  The  particular  nature  or  species  of  the  fraud  makes  very  little  difference 
with  respect  to  the  law  to  be  applied. 

Fergiusson  v.  Carrington  (9  Barn.  &  Cres.  59)  affirms  the  doctrine  of  Read  v. 
Hutchinson,  the  plaintiffs  affirming  the  contract  by  the  form  of  action ;  when  all  the 
Judges  agreed  that  the  form  of  action  should  have  been  one  treating  the  contract  as 
a  [518]  nullity,  and  bringing  trover  on  the  ground  of  fraud,  which  Mr.  Justice  James 
Parke  expressly  stated  was  the  form  of  action  which  they  ought  to  have  adopted. 

The  same  doctrine  has  been  followed  in  Courts  of  equity.  And  with  respect  to 
the  following  trust-money  converted  into  land,  the  rule  has  been  long  known  and 
established.  It  is  laid  down  in  the  case  of  Lench  v.  Lench  (10  Ves.  511).  In  Liehnan 
V.  Harcourt  (2  Meriv.  513)  a  lady,  on  her  second  marriage,  covenanted  that  the  money 
due  upon  mortgage,  of  which  she  was  possessed,  should  at  her  death  become  the 
absolute  property  of  her  son.  She  afterwards  received  the  mortgage,  and  at  first 
laid  out  the  produce  in  Exchequer  bills ;  she  then  sold  the  Exchequer  bills  and 
invested  the  produce  in  stock ;  and  the  question  between  a  banker,  who  had  lent  her 
money  upon  the  security  of  the  stock,  and  her  son,  who  claimed  the  benefit  of  the 
covenant,  was  decided  in  favour  of  the  son,  upon  the  ground  that  the  proceeds  were 
traced. 

It  is  distinctly  proved  in  this  case  that  the  identical  sums  which  the  plaintiff 
received  never  went  out  of  his  possession  till  they  were  actually  converted  into  stock. 
The  Court  has  decided  that  the  contracts  in  this  case  are  to  be  vacated  altogether ; 
and  that  the  plaintiffs  were  entitled  to  have  the  contracts  vacated  at  the  time  the 
money  was  paid.  Then  if,  at  the  moment  they  parted  with  the  notes,  the  same  case 
had  then  been  proved  that  is  now  proved,  they  would  have  had  a  right  to  recall  the 


YOU.  519.  SMALL   V.  ATTWOOD  1097 

notes.  Suppose  the  reverse  of  the  case  had  happened,  that  Mr.  Attwood  had  tiled  a 
bill  claiming  to  have  the  estate  re-conveyed  to  him.  If  a  case  of  fraud  had  been 
proved,  it  is  perfectly  clear,  and  cannot  be  disputed,  that  there  would  have  been  a 
right  on  the  part  of  Mr.  Attwood  to  say — The  estate  shall  not  go  out  of  the  hands 
of  the  British  Iron  Company.  And  if  the  British  Iron  Company,  purchasing  of  Mr. 
Attwood,  had  given  him  another  estate  in  exchange,  they  would  [519]  have  had  a 
right  to  Riy  their  hands  upon  that  estate,  and  to  insist  that  it  should  not  go  out  of 
the  hands  of  Mr.  Attwood.  It  is  perfectly  clear  that  such  must  and  would  have 
been  their  right.  If  specific  chattels  had  been  given  for  the  estate,  they  would  have 
had  a  right  to  those  chattels,  and  to  say  they  should  not  go  out  of  the  possession  of 
Mr.  Attwood.  Assuming  that  the  property  given  was  either  land  or  any  chattel 
whatever,  the  British  Iron  Company  would  be  entitled,  upon  the  contract  being 
rescinded,  to  say  they  would  have  that  specific  land  or  chattel  returned ;  because, 
when  a  contract  is  vacated  for  fraud,  no  property  passes  :  they  would  have  a  right  to 
say  that,  though  the  chattel  was  delivered,  the  property  did  not  pass. 

The  case  then  resolves  into  two  points  :  1st,  whether  bank-notes  are  the  same  as 
any  other  property,  supposing  them  to  be  in  the  hands  of  Mr.  Attwood ;  2ndly, 
whether  the  fact  that  Mr.  Attwood  has  changed  the  bank-notes  specifically  for  some- 
thing else  which  can  be  identified  varies  the  rights  of  the  parties.  Upon  the  first 
point.  Lord  EUenborough,  in  the  case  of  Taylw  v.  Flumer,  says  "  It  is  a  question  not 
of  law  but  of  fact — Can  you  identify  the  notes  1"  A  sort  of  trite  saying  has  long 
been  in  use,  that  money  has  no  ear-mark,  and  therefore  you  cannot  follow  it ;  but 
Lord  EUenborough  says,  if  the  money  can  be  ear-marked  and  followed,  the  reason  of 
that  exception  fails.  In  that  case,  various  articles  were  proved  to  have  been  purchased 
with  the  money  of  Sir  T.  Plumer.  In  Gladstone  v.  Hadwen  the  point  was  decided 
with  respect  to  bank-notes,  for  there  it  was  held  that  bank-notes  themselves  might  be 
followed,  it  being  clear  that  they  were  the  property  of  the  party. 

If  a  contract  is  affirmed,  assumpsit  must  be  brought ;  and,  if  disaffirmed,  trover. 
So  the  case  stands  both  at  law  and  in  equity.  Assuming  the  money  to  be  traced  into 
stock,  and  that  it  is  transferred  into  the  name  of  a  trustee  for  Mr.  [520]  Attwood, 
no  case  can  be  made  in  answer  to  the  present  application.  If,  however,  it  should  be 
said  or  proved  that  in  point  of  fact  some  consideration  was  given  for  the  transfer  to 
Mrs.  Phoebe  Attwood,  that  is  a  case  in  which  inquiry  will  be  directed.  If  a  Bank  of 
England  note  of  large  amount  come  into  the  hands  of  an  individual  under  circum- 
stances which  ought  to  have  put  him  on  inquiry,  that  is  a  suflScient  prima  facie 
case  against  him.  Adverting  to  the  relation  of  the  parties,  and  all  the  circumstances 
of  the  case,  if  the  first  point  be  not  clearly  and  decisively  made  out,  still  the  plaintiffs 
are  entitled  to  an  inquiry  ;  and  the  stock  will  not  be  suffered  to  go  till  that  inquiry 
has  taken  place. 

Sir  E.  Sugden  and  Mr.  Lovat,  for  the  defendant  John  Attwood.  There  is  no 
ground  for  the  present  application.  Such  a  thing  was  never  heard  of  before.  Many 
thousand  bills  have  been  filed  to  set  aside  contracts  where  a  part  of  the  purchase- 
money  has  been  paid ;  and  if  there  were  the  slightest  foundation  for  this  claim,  such 
bills  would  always  have  contained  a  charge  that  the  purchase-money  had  been  invested 
in  the  funds ;  and  it  would  have  been  followed  by  interrogatories  attempting  to  trace 
the  money  into  its  investment,  and  asking  the  seller  for  an  account  of  the  investment, 
in  order  that  the  vendee  might  have  the  specific  property.  No  such  bill  was  ever 
seen.  Should  any  order  be  made  upon  this  occasion,  in  future,  bills  seeking  to  set 
aside  contracts  where  money  has  been  paid  will  assume  that  aspect. 

Under  the  contract  in  this  case,  200,0001.  and  upwards  was  to  have  been  paid 
before  the  completion  of  the  purchase — it  was  a  consideration  to  be  paid  for  giving 
possession ;  and  it  must  have  been  anticipated  that  it  might  happen  that,  although 
the  possession  was  given,  the  purchase  might  not  afterwards  be  completed.  It  has 
been  decided  [521]  at  law  (and  the  same  rule  prevails  in  equity)  that,  if  a  portion 
of  the  purchase-money  is  agreed  to  be  paid  upon  a  given  day,  and  a  promissory  note 
is  given  for  it,  and  the  purchase  is  to  be  concluded  at  a  different  day,  that  whatever 
may  be  the  objection  of  the  purchaser  as  regards  the  contract,  the  seller  may  recover 
upon  that  note.  The  plaintiffs  have  had  a  consideration  for  the  money,  for  they  have 
had  the  possession  of  the  estate,  and  they  may  have  an  equity  arising  out  of  subse- 
quent circumstances,  entitling  them  to  the  relief  which  the  Court  has  given  to  them, 
\  iz.  to  rescind  the  contract  and  to  declare  that  the  money  shall  be  repaid ;  but  they 
Ex.  Div.  XV.— 35* 
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cannot  say  that  the  money  was  wrongfully  paid,  because  it  was  paid  by  their  own 
stipulation  for  the  possession.  That  money  can  be  followed  in  certain  cases  there  is 
no  doubt.  If  a  man  takes  money  fraudulently,  the  owner  can  get  that  money  again 
if  it  can  be  traced ;  there  is  no  doubt  that  it  may  be  done  in  certain  cases,  such  as 
the  case  of  Sir  Thomas  Plumei",  which  has  no  bearing  on  this  case  ;  the  only  question 
there  was  whether  the  money  could  be  so  traced  as  to  prevent  its  forming  part  of 
the  general  assets  j  there  can  be  no  doubt  that  if  it  could  be  shewn  the  money  was 
that  which  belonged  to  Sir  Thomas  Plumer,  it  could  not  belong  to  the  assignees  of 
the  person  by  whom  it  had  been  improperly  taken  ;  but  what  bearing  has  that  upon 
this  case  1  It  is  not  disputed  that,  as  the  decree  stands,  the  plaintiffs  have  a  right  to 
have  the  sum  of  money  restored  which  they  paid ;  but  where  is  the  right  to  follow 
the  money  which  has  been  given  for  the  possession,  and  which  has  long  since  formed 
part  of  the  general  funds  of  Mr.  Attwood.  If  money  is  paid  in  pursuance  of  a  contract, 
and  that  contract  is  rescinded,  the  money  may  be  recovered  back  again ;  but  it  does 
not  follow  that  the  identical  money  can  be  got  back  again. 

If,  however,  any  such  doctrine  could  be  established,  the  [522]  plaintiffs  have 
estopped  themselves  by  the  form  of  their  proceedings  from  claiming  the  benefit  of 
it  in  this  case.  By  their  bill  they  ask  generally  for  an  account ;  and  it  will  depend 
upon  the  result  of  that  account,  whether  they  have  money  to  pay  or  money  to  receive ; 
they  do  not  ask  by  the  bill  for  any  return  of  the  specific  200,0001.  which  they  have 
paid,  but  for  an  account ;  and  they  offer  to  pay  on  the  one  hand,  and  they  desire  to 
receive  on  the  other,  what  may  be  the  balance  of  the  account.  The  plaintiffs  obtain 
a  decree  for  an  account,  and  the  Court  will  enforce  that  decree  in  its  usual  mode  of 
enforcing  decrees,  but  will  not  give  the  plaintiffs  a  totally  different  remedy. 

Supposing,  therefoi'e,  that  in  any  case  the  doctrine  could  be  applied,  it  cannot  be 
in  this  case,  because  there  is  no  right  to  come  for  a  new  decree  upon  an  original  right 
which  existed  at  the  time  of  the  bill,  and  which  they  have  disclaimed  by  the  bill.  If 
they  are  right  that  the  identical  money  should  be  retained,  in  case  the  contract  was 
rescinded,  then,  of  course,  the  equity  was  just  the  same  at  the  time  of  the  filing  of  the 
bill  as  it  is  now ;  and  they  should  have  asked  by  that  bill,  not  what  they  have  asked 
— a  general  decree  for  the  payment  of  200,0001.,  but  they  should  have  asked  for  a 
specific  decree  for  the  repayment  to  them  of  the  identical  money  which  they  had  paid 
to  Mr.  Attwood.  They  are  asking,  therefore,  for  a  relief  which  is  inconsistent  with 
their  own  bill ;  but  the  doctrine  itself  is  advanced  for  the  first  time,  and  the  Court  will 
hesitate  before  it  makes  a  new  order  of  this  nature,  without  any  precedent  to  guide  it. 

The  cases  at  law  are  no  precedents  for  the  purpose  for  which  they  are  attempted 
to  be  applied.  When  this  Court  rescinds  a  contract,  it  may  do  it  upon  the  ground  of 
misdescription,  upon  the  ground  of  what  may  be  called  fraud  in  a  Court  of  equity, 
although  morally  it  is  no  fraud  ;  but  the  Court  never  meant  to  say  that  there  is  no 
contract — if  [523]  there  had  been  no  contract,  they  need  not  come  here  to  rescind  it. 
It  does  not  follow  that  because  the  Court  has  rescinded  the  contract,  it  never  existed ; 
for  if  it  did  exist  in  point  of  fact  (and  it  required  at  least  great  investigation  to  decide 
whether  that  contract  should  be  rescinded  or  not),  how  is  it  possible  to  say  that  this 
case  can  be  compared  to  those  cases  in  which  there  never  was  any  right  to  the  money 
that  was  sought  to  be  recovered  1  There  is  no  case  at  law  in  which  the  money  was 
not,  from  the  very  beginning,  in  the  hands  of  one  person  and  belonging  to  another 
person  ;  but  they  cannot  predicate  that  of  this  money.  Now  this  has  never  been  done 
in  any  case  in  which  a  man  has  once  properly  had  the  money,  which  it  cannot  be 
denied  this  defendant  had — it  may  be  proper  to  rescind  the  contract — but  there  is  no 
doubt  that  there  was  an  existing  contract.  The  plaintiffs  have  an  actual  lien  upon 
the  estate  for  the  money  they  have  paid ;  and  the  prayer  of  the  supplemental  bill  is 
cautiously  worded — that,  without  prejudice  to  their  lien  upon  the  estate,  they  may 
have  the  money  repaid.  Now  was  there  ever  any  thing  so  unreasonable  1  They  have 
paid  merely  a  third  of  the  purchase-money  and  hold  the  estate  as  a  security  for  it; 
and  yet  they  demand  the  identical  sum  of  money  which  they  have  paid  and  require 
the  money  itself  to  be  secured  on  the  estate.  -They  insist  by  their  supplemental  bill 
upon  their  lien  on  the  estate  for  the  purchase- money,  and  pray  that  the  relief  they 
now  seek  may  be  without  prejudice  to  that  lien.  They  cannot  have  both  the  money, 
the  price  of  the  estate,  and  the  estate  itself.  How  is  the  defendant  ever  to  obey  the 
decree?  They  desire  to  cripple  his  resources,  and  to  prevent  him  from  performing 
the  decree  which  has  been  made  against  him  by  tying  up  his  property. 
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The  rule  of  a  Court  of  equity  is  never  to  give  back  money  after  the  completion  of 
a  contract.  It  has  been  tried  in  many  cases  to  obtain  a  return  of  the  purchase-money 
of  an  es-[524]-tate  after  the  conveyance  has  been  executed,  upon  a  discovery  that  the 
title  is  altogether  bad ;  and  therefore  that  there  never  was  a  contract  for  any  thing, 
because  there  was  nothing  to  sell ;  but  the  money  has  never  been  returned.  In  one 
case  the  Court  of  Chancery  itself  sold  an  estate  :  the  purchaser  was  let  into  possession  ; 
the  funds  remained  in  Court ;  and  it  turned  out  that  there  was  a  bad  title,  and  an 
action  was  brought.  The  purchaser  said — The  Court  has  got  the  money,  give  it  back 
to  me.  But  the  Court  refused  the  relief.  In  Cator  v.  Lmd  Bolinghroke  (I  Bro.  C.  C. 
301 ;  2  Bro.  C.  C.  232)  the  property  had  been  sold,  and  there  was  a  charge  upon  it 
which  was  not  known,  which  the  purchaser  had  to  pay.  He  said,  If  that  is  so,  let  me 
have  the  benefit  of  the  dividends  of  the  money :  Lord  Bolingbroke  is  entitled  to  the 
dividends  of  the  money,  and  he  has  committed  a  fraud  upon  me.  Bnt  Lord  Bolingbroke 
had  made  a  disposition  of  those  funds,  although  they  were  standing  in  the  names  of 
trustees,  and  they  had  never  reached  the  hands  of  Lord  Bolingbroke ;  and  in  that 
case  the  Court  were  of  opinion  that  there  was  no  possibility  of  following  those 
dividends.  As  far,  therefore,  as  authority  goes,  there  is  nothing  in  favour  of  this 
application,  because  there  is  no  case  to  shew  that,  upon  the  rescinding  of  a  contract, 
the  identical  money  that  was  paid  to  the  seller  can  be  followed.  In  ^'m-  T.  Plumer's 
case,  the  broker  received  the  money  in  order  to  invest  it  in  Exchequer  bills,  and  instead 
of  doing  so  put  it  into  his  private  drawer.  There  was  no  doubt  that  it  was  his 
principal's  money.  It  was  not  given  to  him  to  mix  with  his  own  funds,  but  for  a 
specific  purpose,  to  be  applied  by  him  as  agent.  And  if  the  principal  could  trace  his 
funds  and  shew  that  they  remained  in  specie,  could  there  be  any  doubt  that  he  could 
recover?  Then  as  regards  the  assignees,  they  were  bound  by  all  the  equities  by 
which  the  [525]  bankrupt  himself  was  bound  :  and  if  the  bankrupt  himself  could  not 
keep  the  money  (as  clearly  he  could  not),  the  money  could  be  followed  in  the  hands 
of  the  assignees.  But  what  has  that  to  do  with  this  case  1  Nothing.  In  the  present 
case  there  is  an  existing  contract  liable  to  be  rescinded,  if  there  are  equitable  grounds 
for  rescinding  it.  One  party  pays  money  to  the  other,  having  an  estate  in  his  posses- 
sion upon  which  he  has  a  lien ;  and  he  pays  the  money  over  to  the  party,  not  upon 
any  trust,  not  to  be  used  in  any  particular  manner ;  but  because  the  other  party  has 
stipulated  for  the  payment  before  the  execution  of  the  conveyance,  and  because  he 
wanted  to  apply  the  money  to  his  general  purposes  and  engagements  in  the  ordinary 
transactions  of  life.  Were  an  inquiry  of  this  sort  to  take  place,  every  bank-note  and 
every  shilling  may  be  traced  through  a  hundred  different  channels ;  and  in  every  bill 
an  inquiry  will  be  sought  of  what  has  been  done  with  the  money.  The  plaintiffs  have 
broken  down  in  tracing  the  money ;  for  the  money  gets  into  Dorrien's  according  to 
their  own  account,  but  they  never  get  it  out  of  Dorrien's.  The  brokers  pay  the 
money  into  Dorrien's,  and  the  brokers  buy  stock ;  but  they  do  not  prove  with  what 
money  the  stock  was  bought.  They  do  not  shew  that  the  identical  money  gets  from 
Dorrien's  into  the  stock ;  and  the  probability  is  that  it  never  did  get  there,  because 
brokers  often  draw  a  great  many  drafts  in  the  course  of  the  day,  which  are  exchanged 
at  the  common  clearing  house ;  and  they  are  exchanged,  not  for  money,  but  for  cheques 
which  are  paid  over  in  the  ordinary  way. 

Another  difficulty  appears  upon  the  face  of  the  affidavits  filed  on  behalf  of  the 
plaintifts.  There  were  transfers  made  by  Mr.  Attwood  of  other  sums  of  the  same 
stock  to  himself  and  different  members  of  his  family  in  1831.  There  is  no  division  of 
the  stock  standing  in  any  man's  name  at  the  bank.  A  party  cannot  have  120,0001. 
stock  [526]  31.  per  cents.,  and  also  30,0001.  stock  31.  per  cents.,  because  the  bank 
never  keep  but  one  account  for  one  man,  which  consists  of  the  aggregate  of  what  he 
has  bought  at  different  periods.  It  appears  by  the  affidavits  on  the  part  of  the  plain- 
tiffs that  Mr.  Attwood  was  possessed  of  50,0001.  stock  at  the  very  time  over  which 
this  transaction  runs.  How  do  they  prove,  then,  that  this  192,0001.  is  the  stock  in 
question]  Supposing  192,0001.  is  bought  upon  the  10th  of  February,  and  50,0001. 
upon  the  14th,  and  then  50,0001.  stock  is  sold,  it  cannot  be  told  which  part  of  the 
stock  was  sold,  whether  it  was  part  of  the  first  purchase,  or  part  of  the  second  ?  The 
fund  is  in  the  name  of  Mrs.  Phoebe  Attwood.  The  Court  has  no  evidence  upon  what 
trust  or  for  what  purpose  it  is  there ;  and  Mr.  Attwood  does  not  think  it  proper  to 
give  that  evidence,  but  chooses  to  put  his  case  upon  want  of  jurisdiction  in  the  Court, 
Mr.  Attwood  will  not  without  necessity  tell  the  Court  what  he  h<is  done  with  the 
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money.  It  is  his  money,  the  funds  belong  to  him,  and  he  has  dealt  with  them  as 
he  thought  tit.  He  is  bound  to  obey  the  decree  of  the  Court,  but  he  will  obey  that 
decree  in  the  way  in  which  all  other  decrees  are  to  be  obeyed. 

Mr.  Simpkinsou  and  Mr.  Girdlestone,  for  the  defendant  Phoebe  Attwood.  The 
supplemental  bill  prays  not  that  these  Bank  annuities  should  be  considered,  ab  initio, 
as  the  property  of  the  plaintiffs ;  not  upon  the  principle  asserted  to  be  clear  from  the 
cases  at  law  that  where  a  contract  has  been  declared  void  in  equity  and  a  certain  sum 
of  money  has  been  paid  in  pursuance  of  that  contract,  the  money  is  still  and  ab 
initio  was  the  property  of  the  person  paying  the  money.  But  it  prays  in  the  very 
teeth  of  the  argument  by  which  this  application  is  attempted  to  be  supported  that 
notwithstanding  this  special  lien  which  is  now  insisted  upon  the  Court  will  grant  the 
relief  sought  [527]  by  the  supplemental  bill,  subject  to  and  without  prejudice  to  the 
lien  which  the  plaintiffs  have  upon  the  estate  purchased,  for  the  residue  of  the  money 
which  shall  appear  due  to  them  upon  balancing  the  account ;  so  that  in  the  first  place 
the  bill  treats  it  as  a  money  transaction,  as  a  debt  personally  due  from  Mr.  Attwood. 
The  supplemental  bill  states  that  this  payment  being  a  money  transaction,  and  the 
contract  having  been  set  aside,  the  plaintiffs  have  a  lien  upon  the  estate  for  the 
amount  of  the  money  paid ;  and  yet  in  the  very  teeth  of  that  prayer  and  of  the 
relief  prayed,  the  Court  is  called  upon  to  say  that  it  is  not  a  money  transaction,  but 
to  declare  that  the  money  ab  initio  is  the  money  of  the  plaintiff.  The  application, 
therefore,  independently  of  the  law  of  the  case,  is  totally  at  variance  with  the  case 
made  out  and  the  relief  prayed  by  the  supplemental  bill. 

There  is  no  attempt  made  by  the  original  bill  to  earmark  the  stock  or  property 
purchased  with  the  instalments  of  the  purchase-money ;  the  payment  is  considered  as 
a  debt,  and  the  prayer  of  the  bill  is  that  it  may  be  repaid  by  Mr.  Attwood  to  the 
company  as  a  money  debt.     Then  how  does  the  Court  treat  it  ? 

When  the  cause  comes  on  to  be  heard  the  Court  treats  it  as  a  money  debt.  The 
Court  does  not  say  that  this  money  shall  be  traced  into  the  stock  in  which  it  has  been 
invested ;  but  treats  it  as  a  personal  demand  against  Mr.  Attwood.  The  Court  treats 
it  as  a  money  debt  due  from  Mr.  Attwood,  and  decrees  relief  accordingly  ;  for  by  the 
very  terms  of  the  decree,  an  account  is  to  be  taken  of  the  money  paid  to  Mr.  Attwood. 
An  account,  on  the  other  hand,  is  to  be  taken  of  the  rents  and  profits  of  the  estate 
received  by  the  plaintiffs — interest  (not  dividends)  at  41.  per  cent,  is  to  be  computed 
upon  the  money  paid  to  Mr.  Attwood,  and  a  balance  is  to  be  struck ;  and  when  the 
Master  has  struck  the  balance,  then  that  balance,  constituted  of  a  money  demand, 
with  interest  at  41.  per  [528]  cent.,  is  to  be  personally  paid  by  Mr.  Attwood  to  the 
plaintiffs.  That  is  the  relief  granted  by  the  decree ;  and  it  is  upon  that  decree,  and 
that  decree  only,  that  the  plaintiffs  must  stand  or  fall. 

This  is  not  a  solitary  case  in  which  a  Court  of  equity  has  rescinded  a  contract  for 
fraud  and  misrepresentation.  There  are  innumerable  instances  of  such  a  decree  being 
pronounced ;  and  no  one  instance  out  of  those  innumerable  cases  can  be  produced  in 
which  the  Court  has  followed  the  purchase-money  either  in  the  whole  or  in  part.  On 
the  contrary,  all  the  decrees  are  in  the  same  words — to  take  an  account  of  the  money 
paid.  The  absence  of  authority  in  a  case  like  this  is  quite  conclusive  against  the 
claim.  But  even,  if  originallj'  the  claim  were  good,  the  plaintiffs  have  precluded  them- 
selves, over  and  over  again,  by  their  conduct,  from  insisting  upon  this  pretended  lien  : 
they  have  treated  it  as  a  personal  demand  against  Mr.  Attwood. 

It  has  been  said  that  though  Mrs.  Phoebe  Attwood,  into  whose  name  this  property 
has  been  transferred,  may  be  a  bona  fide  purchaser  of  these  Bank  Annuities ;  though 
they  may  have  been  transferred  to  her  for  a  valuable  consideration,  yet  they  were  trans- 
ferred to  her  pendente  lite ;  and  therefore,  whatever  consideration  may  have  moved 
from  her  in  respect  of  this  transfer,  she  must  take  it  subject  to  notice  of  the  plaintiff's 
claim.  If  the  original  bill  against  Mr.  Attwood  had  sought  to  enforce  this  supposed 
lien,  there  would  have  been  a  great  deal  of  force  in  that  observation ;  but  the  bill  is  of 
a  totally  different  description ;  the  bill  takes  no  notice  of  the  stock,  the  bill  merely 
treats  the  demand  as  a  personal  demand  against  Mr.  Attwood.  The  plaintiffs  have 
not,  however,  made  out  their  proposition  of  tracing  their  stock — there  is  a  link  in  the 
chain  missing.  They  must  also  shew  whether  the  50,0001.  which  had  been  transferred 
by  Mr.  Attwood  was  the  [529]  50,0001.  produced  by  the  other  property  or  this 
particular  stock.  The  cases  which  have  been  cited  are  almost  all  at  law,  and  are  cases 
in  which  applications  have  been  made  to  stop  goods  in  transitu,  or  where  the  property 
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has  been  purloined,  as  in  Sir  Thomas  Plumer's  case ;  but  here  the  fund  in  question  was 
applied  to  a  bona  fide  use. 

Mr.  Knight,  in  reply.  The  principal  argument  upon  the  present  occasion  is,  that 
no  precedent  can  be  found  for  this  application.  But  of  what  value  is  the  absence 
of  precedent  in  a  particular  case,  and  with  reference  to  particular  facts,  if  there  is 
principle  enough  to  be  found  in  the  authorities  warranting  the  application  1  The 
question  has  not  been  met  upon  principle  at  all ;  but  with  the  argument  that  no 
instance  can  be  produced  of  this  particular  thing  having  been  done.  Is  that  an 
answer  to  the  application  1  It  may  be  taken  for  granted  that  no  instance  exists  in 
print  of  a  fraud  of  so  great  and  important  a  description  having  been  committed  ;  of  a 
sum  of  such  enormous  amount  requiring  instant  and  immediate  investment,  and  not 
easily  disposable  for  the  ordinary  purposes  of  the  person  who  obtained  it,  having  been 
obtained.  If  the  law  of  this  Court  and  of  the  Courts  of  law  is  with  the  plaintiffs 
upon  the  subject,  then  the  argument  of  the  want  of  particular  precedent  is  of  no 
avail. 

Gator  V.  Lord  Bolingbroke  has  no  application  to  this  case;  for  in  that  case  the 
contract  was  not  repudiated  and  was  not  sought  to  be  rescinded.  Mr.  Cator  did  not 
file  the  bill  to  get  rid  of  the  purchase,  he  desired  to  keep  it ;  but  the  estate  having 
been  sold  by  the  trustees  under  the  settlement  of  Lord  Bolingbroke,  the  sale  having 
been  by  the  trustees.  Lord  Bolingbroke,  in  the  course  of  the  treaty,  had  concealed  an 
incumbrance  upon  his  life  interest,  which  he  had  created  in  favour  of  a  lady  of  the 
name  of  [530]  Hare.  Now  that  was  not  sufficient  to  vitiate  the  purchase,  because 
the  sale  was  by  the  trustees,  and  not  by  Lord  Bolingbroke ;  and  if  it  had  been  by 
Lord  Bolingbroke,  Mr.  Cator  did  not  bring  himself  within  the  operation  of  the  rule ; 
for  he  did  not  file  a  bill  to  rescind  the  contract,  but  for  compensation,  adopting  the 
purchase.  My  Lord  Thurlow  said,  "  It  is  not  necessary  to  decide  it,  but  I  should 
have  thought  that  they  could  not  follow  the  money  in  any  event."  The  Lords  Com- 
missioners said,  you  shall  not  follow  this,  because  it  has  been  appropriated.  Mr. 
Boldero,  who  was  the  party  sought  to  be  affected,  had  obtained  Lord  Bolingbroke's 
life  interest  for  value,  without  notice,  and  the  Lords  Commissioners  said,  whatever 
might  have  been  done  with  fespect  to  Lord  Bolingbroke's  life  interest,  to  which  alone 
the  misrepresentation  applied,  we  cannot  touch  it,  when  Mr.  Boldero,  who  is  as 
innocent  as  Mr.  Cator,  has  obtained  a  trust  in  his  favour  for  value  without  notice ;  and 
Lord  Thurlow  affirmed  the  decision.  It  was  not  necessary  to  decide  whether  the 
money  could  or  could  not  be  followed  :  the  equitable  interest  had  remained  in  Lord 
Bolingbroke's  hands.  But  Lord  Thurlow  said,  "  I  should  have  said  that  it  could  not 
be  followed."  It  was  merely  an  obiter  expression  of  opinion  not  at  all  necessary  to 
the  decision  of  the  case. 

But,  admitting  Cator  v.  Pembroke  to  be  law  to  the  fullest  extent,  it  cannot  apply; 
for  in  that  case  the  contract  remained  in  force  and  was  not  sought  to  be  rescinded, 
but  compensation  only  was  sought  against  the  person  who  was  only  partially  interested 
in  the  money,  which  was  invested  in  the  names  of  the  trustees. 

It  has  been  contended  that  the  plaintiffs  have  had  a  consideration  for  this  money. 
Is  it  contended  that  the  possession  of  this  estate  was  a  consideration  for  the  money  ? 
No ;  the  possession  of  the  estate  was  a  mere  step  in  the  transaction,  created  by  the 
fraud  of  Mr.  Attwood  ;  for  the  [531]  plaintiffs  have  a  right  to  call  his  conduct  a  fraud, 
it  having  been  so  judicially  established.  By  the  fraud  of  Mr.  Attwood  the  plaintiffs 
were  induced  to  take  possession  ;  and  he  has  obtained  possession  of  the  money  of  the 
plaintili's  by  means  of  the  same  fraud. 

It  has  been  argued  that  the  relief  the  plaintiffs  now  seek  is  inconsistent  with  their 
original  bill.  What  proof  is  there  of  this  ?  There  is  nothing  in  the  bill  which  does 
not  entitle  the  plaintiffs  to  the  relief  they  now  seek,  except  that  they  do  not  ask  an 
injunction  against  a  specific  fund  ;  but  it  goes  to  this  extent,  that  if,  at  the  hearing  of 
the  cause,  or  when  the  minutes  are  delivered  out,  it  were  suggested  to  the  Court  that 
any  portion  of  the  money  could  be  followed,  the  plaintiffs  have  a  right  to  an  inquiry 
into  that,  for  the  purpose  of  ascertaining  where  such  purch;ise-money  was.  The 
plaintiffs  do  not,  by  their  amended  bill,  repudiate  a  right  to  the  money  in  specie ;  but 
they  ask  that  the  contract  may  be  set  aside,  and  that  relief  must  be  followed  with  all 
its  incidents:  and  onejncident  is  the  restoring  the  parties,  so  far  as  the  Court  can, 
to  the  situation  in  which  they  originally  stood. 

An  observation  has  been  made  with  respect  to  transfers  of  the  same  fund,  which 
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Mr.  Attwood  has  made  to  other  members  of  his  family.  Perhaps  the  time  may  come 
when,  if  evidence  is  supplied  for  the  purpose,  the  other  sums  of  stock  may  be  followed. 
The  present  question  is  whether  the  plaintiffs  have,  for  this  purpose,  traced  the 
identical  stock.  In  the  first  place,  what  is  the  amount?  The  amount  is  the  sum  of 
192,7661.  8s.  9d. ;  that  specific  fractional  sum  was  the  very  sum,  to  a  farthing,  which, 
being  the  subject  of  the  present  application,  was,  in  August,  1831,  transferred  into 
the  name  of  Mrs.  Phoebe  Attwood.  It  would  be  a  question  for  a  jury  if  the  matter 
came  before  a  jury  ;  but  it  is  now  a  question  which  a  Court  of  equity  must  decide, 
if  it  can  without  a  jury,  what  is  the  fair  presumption  of  identity  under  such  circum- 
stances ;  [532]  and  if  the  Court  finds,  that  a  minutely  fractional  sum,  bought  upon  a 
particular  day,  with  a  particular  sum  of  200,0001.  remaining  for  years  in  the  posses- 
sion of  the  family  and  transferred  upon  a  given  day,  it  will  be  a  question  whether 
that  ought  not  to  be  assumed  to  be  the  very  same  sum ;  so  that  if  any  other  sums 
have  passed  through  the  name  of  the  individual,  they  must  be  considered  as  having 
come  in  and  gone  out  again  in  specie,  inasmuch  as  the  same  particular  amount,  to  a 
fractional  penny,  has  remained  standing  in  the  same  name. 

The  total  amount  of  the  sums  transferred  in  March,  1831,  is  not  50,0001. ;  so 
that,  taking  it  at  the  very  highest,  the  case  would  only  be  rendered  less  probable  to 
the  amount  of  50,0001. 

The  cases  at  law  have  decided  that,  if  the  purchase  be  legally  fraudulent,  whether 
criminally  fraudulent  or  not,  the  goods  may  be  followed  if  they  can  be  traced.  If  the 
matter  taken  has  found  its  way  into  bank  notes,  to  which  it  can  be  traced,  banknotes 
are  not  money  in  this  sense,  but  the  same  as  bills  of  exchange.  Independently  of  the 
admitted  principle,  there  is  the  express  language  of  Sir  T.  Plumer  that  the  effect, 
when  a  contract  is  set  aside  in  equity,  is  the  same  as  at  law ;  the  result  is  that  the 
property  in  the  thing  sold  has  never  passed.  The  property  in  the  bank  notes  handed 
over  to  Mr.  Attwood  never  passed ;  if  it  did  not  pass,  the  plaintiffs  have  a  right  to 
follow  those  notes  in  the  shape  into  which  they  are  transmuted,  and,  identifying  them, 
they  are  entitled  to  the  aid  of  the  Court  to  protect  them  in  the  enjoyment  of  that 
property,  upon  the  ground  that  there  was  no  contract,  and  that  there  never  was  any 
transmission  of  the  property.  Then  of  what  avail  is  it  that  the  plaintiffs  have  asked 
too  much,  that  they  have  said,  "  without  prejudice  to  the  lien  upon  the  estate,"  when 
the  Court  may  consider  that  it  must  be  with  prejudice  to  the  lien  1  All  this  may  be 
discussed  hereafter.  The  question  is  whether,  upon  these  circum-[533]-stances  and 
facts,  a  sufficient  probability  of  title  to  this  property  is  not  traced  to  authorize  the 
Court  to  interfere. 

The  demand  which  the  plaintiffs  have  against  Mr.  Attwood  is  about  320,0001. 
The  amount  of  the  dividends  which  he  has  received  upon  this  stock  greatly  exceeds  the 
utmost  amount  of  the  profits.  Taking  the  stock  in  question  at  192,0001.,  and  the  total 
value  of  the  estate  90,0001.,  that  would  reduce  the  demand  to  about  280,0001. (a) 

Nov.  20th. — Lord  Lyndhurst,  L.  C.  B.  The  motion  in  this  case  arose  out  of 
a  contract  which  had  been  entered  into  between  Mr.  Attwood  and  the  British  Iron 
Company,  by  which  Mr.  Attwood  agreed  to  sell  to  the  British  Iron  Company  certain 
iron-works,  his  property,  situate  in  the  county  of  Stafford.  Under  that  contract,  a 
certain  sum  of  money  was  paid  on  the  4th  of  November,  1825,  amounting  to  200,0001. 
A  bill  was  filed  for  the  purpose  of  setting  aside  that  contract  and  having  it  declared 
void,  on  the  ground  of  its  having  been  obtained  under  wilful  misrepresentations  by 
Mr.  Attwood  at  the  time  of  the  treaty. 

The  Court,  after  hearing  the  evidence  on  both  sides,  pronounced  a  decree,  by  which 
it  declared  the  contract  to  be  void ;  and  it  was,  as  a  consequence  of  vacating  that 
contract,  ordered  that  on  the  one  side  the  British  Iron  Company  should  account  for 
the  proceeds  of  the  property  during  the  time  they  had  had  possession  of  it,  and  on  the 
other  side  that  Mr.  Attwood  should  account  for  the  money  he  had  received,  together 
with  interest.     That  was  the  substance  of  the  decree  pronounced  by  the  Court. 

After  the  decree  was  pronounced,  a  supplemental  bill  [534]  was  filed,  stating  the 
facts  to  which  I  am  now  about  to  advert,  viz.  that  the  200,0001.  was  paid  in  particular 

(a)  In  addition  to  the  cases  cited  in  the  course  of  the  argument,  see  De  Tastet  v. 
Walker,  Buck,  157  ;  Bex  v.  Lara,  6  Term  Kep.  565 ;  Solomons  v.  The  Bank  of  England, 
13  East,  135;  Paierson  v.  Hardacre,  4  Taunt.  114;  De  la  Clmumette  v.  The  Bank  of 
England,  9  Barn.  &  Cress.  21 1 ;  Snow  v.  Peacock,  llJ.  B.  Moore,  286  ;  S.  C.  3  Bing.  409. 
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bank  notes,  which  are  identified  and  marked ;  that  those  bank  notes  were  laid  out  in  the 
purchase  of  a  certain  quantity  of  stock,  192,7661.  8s.  9d. ;  this  precise  sum  is,  I  think, 
mentioned  and  identified  in  the  bill,  and  in  the  subsequent  affidavits ;  that  stock  was 
transferred  to  Mr.  Attwood ;  and  that  Mr.  Attwood,  in  the  month  of  August  in  the 
year  1831,  after  the  case  was  ripe  for  hearing,  transferred  that  stock  to  his  mother 
Phoebe  Attwood,  that  precise  amount  of  stock,  with  its  fractional  parts ;  that,  after- 
wards, a  power  of  attorney  was  given  by  Mrs.  Phoebe  Attwood  to  Mr.  Attwood,  to 
receive  the  dividends  and,  under  that  power,  he  received  the  dividends  accordingly ; 
that  towards  the  close  of  the  month  of  July  in  the  present  year,  a  little  before  the 
time  when  I  had  mentioned  I  should  probably  deliver  my  judgment  in  the  cause,  the 
power  of  attorney  for  receiving  the  dividends  was  revoked,  and  another  power  of 
attorney  was  given  by  Phoebe  Attwood  to  Mr.  Wells,  and  under  that  power  of  attorney 
the  subsequent  dividends  have  been  received.  It  is  stated  further  in  the  bill  that  the 
parties  believe  that  no  consideration  passed  between  Mr.  Attwood  and  Mrs.  Phoebe 
Attwood  for  this  stock,  and  that  she  holds  it,  therefore,  as  trustee  for  Mr.  Attwood ; 
that,  in  point  of  fact,  it  was  Mr.  Attwood's  stock,  purchased  with  the  bank  notes  I 
have  referred  to.  That  is  the  case  which  is  laid  before  the  Court,  and  an  application 
is  made  to  the  Court,  founded  upon  affidavits  verifying  these  facts,  for  the  Court  to 
grant  an  injunction  against  the  selling  or  assigning  this  stock. 

Now,  in  order  properly  to  consider  this  question,  it  will  be  better  that  I  should 
consider,  first,  how  the  case  would  have  stood  if  the  bank  notes  had  remained  in 
specie  in  the  hands  of  Mr.  Attwood  ;  whether  the  Court  would,  under  the  circum- 
stances of  this  case,  have  restrained  Mr.  Attwood  from  parting  with  those  notes. 

[535]  The  contract  has  been  set  aside  on  the  ground  of  fraud,  or  that  which  the 
Court  considers  fraud,  wilful  misrepresentation.  If  the  contract  were  a  fraudulent 
contract  in  this  sense,  and  were  set  aside  as  fraudulent,  that  nothing  done  under  that 
contract  would  pass  the  property  in  those  bank  notes,  had  they  remained  in  specie  in 
the  hands  of  Mr.  Attwood :  that,  if  in  specie,  they  must  have  been  considered  the 
property  of  the  British  Iron  Company. 

It  was  said  at  the  bar  that  the  cases  cited  from  the  Courts  of  common  law  had  no 
application  to  the  question.  But  those  cases  are,  I  think,  applicable  for  the  purpose 
for  which  they  were  cited,  namely,  to  shew  and  establish  this  fact — that  where  a 
contract  is  fraudulent  and  void,  no  property  delivered  under  that  contract  passes 
from  the  owner ;  that  the  owner  continues  entitled  to  the  property.  I  am  of  opinion, 
therefore,  that,  if  those  notes  had  continued  in  the  hands  of  Mr,  Attwood,  they  would, 
in  his  hands,  have  been  the  property  of  the  British  Iron  Company,  and  the  Court 
would  have  prevented  Mr,  Attwood  from  parting  with  the  possession  of  them  at 
this  time. 

It  is  said,  on  the  part  of  the  defendants  in  this  case,  that  this  is  contrary  to  the 
principle  of  the  case  of  Catoi'  v.  Lord  BoUngbroke,  or  Catoi-  v.  Lord  Pembroke,  according 
as  it  is  stated  in  the  first  or  the  second  volume  of  Brown's  Reports.  But  that  case 
does  not  appear  to  me  to  apply  to  the  present  question,  and  for  the  reason  stated  at 
the  bar  and  which  is  quite  obvious.  Lord  Bolingbroke,  on  the  sale  of  that  property, 
had  sold  it  free  from  incumbrances ;  he  had  covenanted  that  it  was  free  from  incum- 
brances ;  the  money  had  been  laid  out  in  the  purchase  of  stock,  and  that  stock  was 
vested  in  the  names  of  trustees,  Mr.  Cator  applied  to  the  Court  not  to  rescind  the 
contract  on  the  ground  of  fraud,  but  to  have  a  compensation  for  the  loss  he  had 
incurred  in  consequence  of  those  incumbrances  which  Lord  Bolingbroke  [536]  had 
placed  upon  the  property.  The  point  upon  which  this  question  turns,  namely,  that 
there  was  no  contract  and  that  the  property  did  not  pass,  entirely  fails  in  that  case. 
So  far  from  the  contract  being  void,  Mr,  Cator  was,  by  his  very  application  to  the 
Court,  affirming  the  contract ;  and  it  appears  to  me,  therefore,  that  the  principle  of 
that  decision  does  not  at  all  apply  to  the  present  case.  On  the  ground,  therefore, 
that  these  notes  were  and  continued  the  property  of  the  British  Iron  Company,  I 
should,  if  they  had  continued  in  specie  in  the  possession  of  Mr.  Attwood,  have  granted 
the  injunction. 

The  next  question  that  arises  for  consideration  is  this :  these  notes  having  been 
laid  out  in  the  purchase  of  stock  (assuming  that  fact  to  be  established),  whether 
under  such  circumstances  I  should  grant  the  injunction  as  applicable  to  the  stock. 
Here  again  the  cases  in  the  Courts  of  common  law  apply,  although  they  are  said  not 
to  apply ;  they  apply  for  the  purpose  for  which  they  were  cited  :  for  instance,  the 
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case  of  Taylor  v.  Sir  Thomas  Plumer,  where  property  obtained  by  fraud  was  laid  out 
in  the  purchase  of  other  property,  which  property  was  traced  and  identified ;  in  that 
case  the  substituted  property  became  the  property  of  the  person  on  whom  the  fraud 
had  been  practised.  If,  therefore,  in  this  case,  this  stock  had  continued  in  the  name 
of  Mr.  Attwood,  and  it  was  proved  clearly  by  the  affidavits  that  it  had  been  purchased 
with  those  notes,  I  should  equally  have  granted  the  injunction  with  respect  to  the  stock. 
The  question  then  will  be  whether,  upon  the  facts  of  the  case,  as  established  by 
the  affidavits,  this  stock  is  the  produce  of  those  identical  notes ;  at  least,  that  is  one 
question.  Now  the  evidence  appears  to  me  extremely  clear,  up  to  a  certain  point. 
The  cheques  were  presented  to  the  house  of  Pole  &  Co.  and  to  the  Bank  of  England ; 
for  those  are  the  only  two  cases  to  which  it  is  necessary  to  refer.  Certain  bank  notes, 
marked  and  numbered,  were  [537]  delivered  in  exchange  for  those  cheques.  Those 
bank  notes  were  delivered  to  Hammersley  &  Co.,  and  precisely  the  same  bank  notes 
were  delivered  over  by  Mr.  Attwood  to  Andrews,  Parker  &  Company,  his  stock- 
brokers, in  order  that  they  might  purchase  stock  with  those  notes.  So  that  the 
identical  notes,  which,  by  the  authority  of  the  British  Iron  Company,  were  delivered 
to  Mr.  Attwood,  are  by  him  delivered  to  his  stock-broker,  that  he  may  invest  them 
in  stock.  The  stock-broker  delivers  them  to  his  bankers,  Dorrien  &  Company ;  and 
on  the  same  day  that  the  money  is  delivered  over  to  Dorrien  &  Co.  the  stock  in 
question  is  purchased. 

There  is  no  evidence  to  shew  that  the  identical  bank  notes  were  paid  to  the  vendors 
of  the  stock ;  probably  those  bank  notes  were  not  paid  to  the  vendors  of  the  stock. 
But  it  appears  to  me  that  this  does  not  make  the  slightest  difference.  If  Dorrien  & 
Co.,  receiving  bank  notes  which  were  deposited  with  them  in  order  to  pay  the  stock- 
holders from  whom  the  stock  was  purchased,  paid  the  amount  of  the  notes,  keeping 
the  notes  themselves,  it  appears  to  me  that  this  stock  was  as  much  the  produce  of 
the  notes  of  the  British  Iron  Company  as  if  the  notes  themselves  had  been  handed 
over  to  the  stock-holders.  lb  makes  no  difference  that  the  money  of  Dorrien  &  Co. 
was  substituted  for  the  notes  of  the  British  Iron  Company,  and  that  the  stock,  through 
the  medium  of  that  money,  was  also  substituted  for  the  notes  of  the  British  Iron 
Company. 

I  should  have  been  of  opinion,  therefore,  if  this  stock  had  continued  in  the  name 
of  Mr.  John  Attwood  that,  in  this  case,  this  Court  ought  to  grant  the  injunction. 
But  the  stock  has  not  continued  in  his  name.  He  has  transferred  the  stock  to  Mrs. 
Phoebe  Attwood.  It  is  stated  in  the  bill,  and  it  is  stated  in  the  affidavits  by  the 
parties  making  the  affidavits,  that  they  believe  that  there  was  no  consideration,  and 
they  advert  to  the  particular  time  when  that  transfer  took  place,  namely,  in  August, 
1831,  when  the  [538]  cause  was  ripe  for  hearing;  they  advert  to  the  circumstance  of 
the  power  of  attorney  given  to  Mr.  Attwood  to  receive  the  dividends,  although  the 
stock  had  been  transferred  by  him  to  Mrs.  Phoebe  Attwood ;  and  they  advert  also  to 
the  fact  of  that  power  of  attorney  having  been  revoked  in  the  latter  part  of  the  month 
of  July  in  this  year,  when  the  Court  had  intimated  its  intention  of  shortly  giving 
judgment.  Those  circumstances  are  insisted  upon,  and  the  parties  add  their  belief 
that,  though  this  stock  was  transferred  to  Mrs.  Phoebe  Attwood,  it  still  continued  the 
property  of  Mr.  Attwood,  and  that  Mrs.  Phoebe  Attwood  was  a  trustee  for  him.  No 
affidavit  is  made  upon  the  other  side.  They  had  the  power  of  stating  that  this  was 
a  transaction  between  Mr.  Attwood  and  Mrs.  Phoebe  Attwood  for  a  valuable  con- 
sideration. They  have  not  done  so ;  and,  sitting  here  as  if  I  were  acting  as  a  juryman, 
I  should  come  to  the  conclusion  that  the  stock  still  continues  the  property  of  Mr. 
John  Attwood  ;  and  that,  therefore,  this  injunction  ought  to  be  granted. 
Motion  granted. 

Jadis  v.  Kuscoe.  June  14th,  1832. — Where  exceptions  to  an  answer  are  set  down 
to  be  argued,  the  defendant  may  obtain  the  previous  order  two  days  before  they 
are  actually  argued,  and  need  not  obtain  the  order  two  days  before  the  day  for 
which  they  are  set  down  to  be  argued. 

Exceptions  were  taken  to  the  answer. 

On  the  21st  May,  the  exceptions  were  set  down  for  argument,  and  stood  for 
hearing  in  the  paper  of  that  day ;  but  from  the  pressure  of  other  business  were  not 
heard. 
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On  the  23rd  May,  two  days  before  the  exceptions  were  actually  argued,  the 
defendant  obtained  the  previous  order. 

Mr.  Simpkinson,  for  the  plaintiff,  moved  to  discharge  the  previous  order  for 
irregularity,  on  the  ground  that  the  [539]  order  ought  to  have  been  obtained  and 
served  two  days  before  the  day  on  which  the  exceptions  were  set  down  to  be  argued, 
and  on  which  they  would  actually  have  been  argued,  if  the  other  business  of  the  Court 
had  permitted ;  and  he  referred  to  Fowler's  Practice  (vol.  1,  page  285). 

Mr.  Boteler,  contr^. 

The  Court  held  the  previous  order  to  be  regular,  and  refused  the  motion  ;  but,  in 
consequence  of  a  difference  of  opinion  among  the  officers  of  the  Court  as  to  the 
regularity  of  the  practice,  without  costs. 

Smith  v.  Jackson  and  Others.  April  27th,  1832. — The  plaintiffs  (impropriate 
rectors)  in  certain  tithe  causes  were  allowed  to  withdraw  replication  and  amend 
their  bills  by  making  certain  mortgagees  of  the  share  of  one  of  the  plaintiffs 
parties,  on  payment  of  208.  costs  in  each  cause. 

Foui"  bills  had  been  filed  by  two  persons  seised  as  tenants  in  common  of  an 
impropriate  rectory  against  occupiers,  for  an  account  and  satisfaction  of  tithes.  At 
the  time  of  filing  the  bills,  one  of  the  tenants  in  common  had  conveyed  his  share  of 
the  rectory  and  tithes  by  way  of  mortgage  for  securing  the  repayment  of  a  sum  of 
money.  This  fact  was  not  discovered  by  the  solicitor  for  the  plaintiffs  until  after  the 
answers  had  come  in  and  they  had  been  replied  to. 

Mr.  Spence  now  moved,  on  an  affidavit  of  the  facts,  for  liberty  to  withdraw  the 
replication  and  amend  the  bills  in  each  cause,  by  making  the  mortgagees  parties,  on 
paj'ment  of  20s.  costs  in  each  case,  according  to  the  general  rule  of  the  Court. 

[540]  Mr.  Boteler,  for  the  defendants.  Great  additional  costs  will  be  occasioned 
by  the  proposed  amendments ;  the  plaintiffs  ought,  therefore,  to  pay,  not  only  the 
stated  costs  of  amendment,  but  the  increased  costs,  and  also  the  costs  of  this  applica- 
tion. The  costs  are  entirely  occasioned  by  the  misconduct  of  the  plaintiffs  who,  at 
the  time  of  filing  the  bills,  must  have  known  that  one  of  them  had  executed  this 
mortgage.  In  Ludon  School  v.  Scarlett  (M'Clel.  17)  the  Court  refused  to  permit  the 
plaintiffs  to  withdraw  the  replication,  and  to  amend  their  bill  by  making  Pemble,  who 
was  a  lessee  under  the  plaintiffs,  a  party  ;  and  they  were  obliged  to  dismiss  their  bill 
and  file  a  new  bill,  making  Pemble  a  party.  Markham  v.  Smythe  (9  Price,  163),  and 
Phillips  v.  Stephenson  (id.  205),  were  also  cited  for  the  defendants. 

Mr.  Spence,  in  reply,  contended  that  the  cases  cited  were  cases  in  which  there  had 
been  great  negligence,  and  therefore  had  no  application  to  the  present  cause.  That, 
according  to  the  practice  of  the  Court,  the  plaintiffs  were  entitled  as  of  course  to 
withdraw  replication,  and  amend  their  bills,  on  the  payment  of  stated  costs  (2 
Fowl.  25). 

Motion  granted,  on  payment  of  the  usual  costs  of  withdrawing  replication  and 
amending  bills. 

[541]  Whitbread  v.  Gurney  and  Others.  May  7th,  1832. — Though  a  defen- 
dant in  a  suit  is  not  compellable  to  produce  letters,  and  copies  of  letters,  between 
himself  and  his  solicitor,  subsequently  to  the  institution  of  the  suit,  and  in  relation 
thereto,  yet,  where  there  are  more  defendants  than  one,  they  are  bound  to  pro- 
duce letters,  and  copies  of  letters,  which  have  passed  between  them  with  respect 
to  their  defence  of  the  suit. 

Mr.  James  Wigram,  and  Sir  George  Grey,  for  the  plaintiff,  moved  for  the  produc- 
tion of  certain  papers  and  letters  admitted  by  the  answer  of  one  of  the  defendants  to 
be  in  his  custody  or  power. 

Mr.  Jacob  and  Mr.  Chandless  contended  that,  some  of  the  letters  having  passed 
between  the  defendants  and  their  solicitors  subsequently  to  the  institution  of  the 
suit,  and  in  relation  thereto,  the  plaintiffs  were  not  entitled  to  the  production  of  them. 
They  also  insisted  that  some  other  letters  which  had  pa.ssed  between  the  defendants 
themselves,  with  respect  to  the  defence  which  they  should  make  to  the  suit,  were  in 
like  manner  privileged  from  production.     Fent  v.  Facei/  (4  Rusa.  193),  Preston  v.  Carr 
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(1  Y.  &  J.  175),  Newton  v.  Berresford  (ante,  377),  and  Bolton  v.  The  Corporation  of 
Liverpool  (ib.  n.),  were  cited. 

Lord  Lyndhurst  held  that  the  former  letters  were  privileged ;  but  that  the 
rule  laid  down  in  Bolton  v.  The  Corpomtiim  of  Liverpool,  with  respect  to  letters  between 
parties  and  their  solicitors,  did  not  apply  to  letters  between  the  parties  themselves. 

Blewitt  v.  Blewitt  and  Another.  July  4th,  1832. — Bill  by  a  residuary  legatee 
against  executors.  Demurrer  for  want  of  equity,  on  the  ground  that  the  bill  did 
not  allege  that  the  testator  died  without  revoking  his  will,  or  that  the  executors 
had  proved  the  will.  The  demurrer  was  overruled,  with  liberty  to  the  defendants 
to  plead,  and  for  the  plaintiff  to  amend. 

The  bill  was  filed  by  a  residuary  legatee  against  two  executors  for  an  account  of 
the  estate  and  effects  of  their  testator,  to  have  the  assets  secured,  and  to  restrain  the 
defendants  from  transferring  certain  stocks,  and  misapplying  the  property. 

[542]  Rachel  Blewitt,  one  of  the  defendants,  put  in  a  general  demurrer  to  the  bill 
for  want  of  equity. 

The  ground  of  the  demurrer  was,  that  though  the  bill  stated  that  the  testator 
made  his  last  will  and  testament  to  the  effect  in  the  bill  set  forth,  and  appointed  the 
defendants  executors  of  such  will,  and  that  they  had  since  the  testator's  death  taken 
upon  themselves  the  execution  of  the  testator's  will ;  yet  that  the  bill  did  not  allege 
that  the  testator  had  died  without  having  revoked  the  will,  or  that  the  will  had  been 
proved  by  the  executors. 

Mr.  Wakefield,  in  support  of  the  demurrer. 

Mr.  Bichner,  for  the  bill.  The  demurrer  admits  the  will  to  be  the  last  will  of  the 
testator,  as  stated  in  the  bill.  An  executor  may  be  sued  before  probate ;  he  derives 
his  authority  from  the  will,  and  not  from  the  probate.  Phipps  v.  Steward  (1  Atk.  285) ; 
Dulwich  College  v.  Johnson  (2  Vern.  49) ;  Humphreys  v.  Humphreys  (3  P.  Wms.  349, 
351);  Cleland  v.  Cleland  (Prec.  in  Chan.  64). 

Mr.  Wakefield,  for  the  demurrer.  In  Phipps  v.  Steward  the  bill  suggested,  which 
the  present  bill  does  not,  that  there  was  a  suit  in  the  Ecclesiastical  Court  touching 
the  right  to  administration  ;  and  it  was  therefore  necessary  that  the  property  should 
be  secured  pending  that  litigation.  In  modern  times,  a  bill  for  securing  property 
pendente  lite  in  the  Ecclesiastical  Court,  does  not  pray  any  account,  but  only  a  receiver. 
In  Dulwich  College  v.  Johnson  there  was  also  a  suit  pending  in  the  B^cclesiastical  Court. 
It  is  true  that,  if  a  bill  be  filed  before  probate,  and  probate  be  obtained  at  any  time 
before  the  hearing,  it  is  sufficient  if  no  objection  be  made  to  it ;  but  the  defendant  is 
at  liberty  at  any  time  to  make  the  objection. 

July  11th. — Lord  Lyndhurst,  C.  B.  This  is  a  bill  by  a  residuary  legatee 
against  executors,  to  which  a  demurrer  has  been  filed  [543]  on  the  ground  that  it  is 
not  stated  by  the  bill  that  the  testator  died  without  revoking  his  will,  or  that  the 
will  has  been  proved  by  the  executors.  It  appears  to  me  that  there  is  no  ground  for 
the  objection.  It  is  quite  sufficient  to  state  that  the  will  is  the  last  will  and  testament 
of  the  testator.  The  Court  will  not  presume  that  there  was  any  revocation  of  it. 
The  next  question  was,  whether  executors  can  be  sued  before  probate.  A  distinction 
prevails  in  all  the  cases  between  suits  by  and  against  executors.  If  executors  elect 
to  act,  they  are  liable  to  be  sued  before  probate,  and  cannot  afterwards  renounce. 
Many  authorities  will  be  found  for  this  in  Comyns's  Digest  (title  Administrator 
(D.),  9),  Wentworth  on  Executors  (page  37),  Vin.  Ab.  (vol.  11,  p.  205,  tit.  Executor 
(A.  a.),  2),  and  1  Salk.  (page  289).  In  Precedents  in  Chancery  (page  64,  note)  the 
same  principle  is  recognized ;  and  that  case  is  much  stronger  than  the  present.  I 
think  the  demurrer  must  be  overruled. 

Demurrer  overruled,  with  liberty  for  the  defendants  to  plead,  and  for  the  plaintiff 
to  amend. 

Between  Roger  Potts,  Plaintiffs;  James  Curtis,  Richard  James   Lawrence, 
AND  Charles  Lovelace,  Defendants;  and  between  the  said  Roger  Potts, 
Plaintiff;  and  James  Lawrence,  De/grwian^.     1832. — Bill  to  compel  the  transfer . 
of  certain  stock,  the  reversionary  interest  in  which  had  been  formerly  purchased 
by  the  plaintiff,  and  had  now  become  vested  in  possession.     The  transfer  was 
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resisted  by  the  vendor,  and  the  trustees  of  the  settlement  under  which  he  claimed 
on  two  grounds— First,  fraud,  or  undue  advantage — and  secondly,  inadequacy  of 
the  consideration.  The  first  ground  wholly  failed  in  evidence.  On  the  second 
point  the  effect  of  the  evidence  was,  that  the  price  given  was  sufficient,  accord- 
ing to  the  opinion  of  auctioneers,  and  persons  of  that  description,  but  was  about 
two  thirds  of  the  value,  calculated  by  actuaries  from  the  tables :  Held,  that  the 
inadequacy  of  the  consideration  was  not  sufficiently  proved. 

[See  pp.  304  and  343,  ante.] 

By  an  indenture  of  settlement,  dated  19th  April,  1795,  upon  the  marriage  of 
Robert  Lovelace  with  Elizabeth  Ba-[544]-ker,  several  sums  of  Bank  Annuities, 
amounting  altogether  to  23,3821.  I7s.  .3d.  31.  per  cent.  Bank  Annuities,  and  a  sum  of 
20001.  sterling,  secured  by  bond,  were  assigned  to  and  vested  in  trustees  upon  trust 
after  payment  of  1001.  per  annum  to  the  intended  wife,  to  pay  the  residue  of  the 
dividends  and  interest  thereof  to  the  said  Robert  Lovelace  during  the  joint  lives  of 
himself  and  the  said  Elizabeth  his  intended  wife ;  and  from  and  immediately  after 
the  death  of  the  said  Elizabeth  Baker,  in  case  the  said  Robert  Lovelace  should  survive 
her,  upon  trust  to  pay  him  or  his  assigns  the  whole  of  the  said  dividends  and  interest 
during  his  life ;  and  after  the  decease  of  the  said  Robert  Lovelace,  in  case  he  should 
survive  the  said  Elizabeth  Baker,  as  aforesaid,  upon  trust  out  of  the  said  Bank 
Annuities,  to  raise  the  sum  of  30001.,  and  pay  the  same  as  the  said  Elizabeth  Lovelace 
should  (notwithstanding  coverture)  by  deed  or  will  direct  or  appoint.  But,  in  case 
the  said  Elizabeth  Baker  should  survive  the  said  Robert  Lovelace,  and  there  should 
be  any  child  or  children  living  at  his  death,  then  upon  trust  after  the  death  of  the 
said  Robert  Iiovelace,  out  of  the  said  trust  premises,  to  raise  the  sum  of  30001.,  and 
pay  the  same  to  the  said  Elizabeth  Baker,  or  her  assigns,  for  her  own  absolute  use 
and  benefit,  and  to  pay  the  dividends  and  interest  of  the  residue  of  the  said  trust 
premises  to  the  said  Elizabeth  Baker  during  her  life ;  and  after  the  decease  of  the 
survivor  of  them,  the  said  Robert  Lovelace  and  Elizabeth  his  intended  wife,  upon 
trust  to  pay  and  transfer  the  said  Bank  Annuities  and  trust  premises,  or  so  much 
thereof  as  should  remain  after  answering  the  said  several  purposes  in  the  events  afore- 
said, between  and  among  all  and  every  the  child  and  children  of  the  said  Robert 
Lovelace  and  Elizabeth  his  intended  wife,  equally  to  be  divided  between  them  if  more 
than  one,  the  portions  of  sons  to  be  vested  interests  on  their  attaining  twenty-one. 

There  were  eight  children  of  the  marriage,  of  whom  the  defendant  Charles  Love- 
lace was  one. 

[545]  In  the  year  1812,  the  defendant  Charles  Lovelace,  had  attained  the  age  of 
twenty-five  years,  and,  as  one  of  the  eight  children,  had  become  entitled,  subject  to 
the  life  interest  of  his  father  and  mother,  both  of  whom  were  then  living,  to  a  vested 
interest  in  one  eighth  part  of  the  stocks,  funds,  monies,  and  securities,  then  liable  to 
the  trusts  of  the  settlement,  and  which  at  that  time  consisted  of  the  sum  of  20001., 
secured  by  the  bond  mentioned  in  the  settlement,  32501.  31.  per  cent.  Reduced  Bank 
Annuities,  15,1221,  17s.  6d.  31.  per  cent.  Consolidated  Bank  Annuities,  and  10,0101. 
31.  per  cent.  Consolidated  Bank  Annuities,  all  standing  in  the  names  of  the  trustees 
of  the  settlement. 

In  July,  1812,  the  defendant,  Charles  Lovelace  (his  father  and  mother  being  then 
both  living),  contracted  with  the  plaintifT  for  the  sale  to 'him  of  his  (the  defendant 
Charles  Lovelace's)  eighth  share  of  the  trust  monies  and  funds,  subject  to  the  life 
interest  of  the  father  and  mother,  and  subject  also  to  a  proportionate  part  of  the 
30001.  liable  to  be  raised  out  of  the  funds  under  the  trusts  of  the  settlement  for  the 
sum  of  5501. 

By  an  indenture,  dated  the  2l8t  August,  1812,  in  consideration  of  5501.  on  that 
day  paid  to  the  defendant,  Charles  Lovelace,  by  the  plaintiff,  the  defendant  Charles 
Lovelace  assigned  to  the  plaintiff  his  eighth  part  or  share  in  the  trust  monies  and 
funds,  exclusive  of  the  20001.  secured  by  the  bond  mentioned  in  the  settlement. 

John  Day,  Robert  Dent,  and  John  Church,  three  of  the  trustees  of  the  settlement, 
died  in  the  life-time  of  John  Baker,  their  co-trustee ;  and  John  Baker,  the  last 
surviving  trustee,  died  prior  to  the  assignment  of  the  21st  August,  1812. 

By  an  indenture  dated  the  2nd  June,  1814,  indorsed  on  the  settlement  of  the 
19th  October,  1775,  the  defendants,  James  Curtis  and  Richard  James  Lawrence,  were 
duly  appointed  trustees  of  the  settlement,  in  the  place  of  the  [546]  former  trustees ; 
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and  the  trust  monies  and  funds  were  assigned  and  transferred  to  and  vested  in  them 
upon  the  trusts  of  the  settlement. 

Shortly  after  the  appointment  of  the  defendants  Curtis  and  Lawrence  to  be 
trustees  of  the  settlement,  notice  was  given  to  them  by  the  plaintiff  of  the  assignment 
of  the  21st  August,  1812. 

Kobert  Lovelace,  the  father  of  the  defendant  Charles  Lovelace,  died  in  the  year 
1823,  and  Elizabeth  Lovelace,  the  mother  of  the  defendant  Charles  Lovelace,  died  in 
the  year  1824,  the  sum  of  30001.  provided  for  her  by  the  settlement  having  been  duly 
raised  for  her  under  the  trusts  of  the  settlement. 

Li  Hilary  Term  1829,  the  plaintiff  filed  his  original  bill,  which  was  amended  in 
the  following  July,  praying  that  the  eighth  part  or  share  of  the  defendant  Charles 
Lovelace  might  be  decreed  to  be  transferred  and  paid  to  the  plaintiff,  and  that  the 
necessary  and  proper  accounts  might  be  taken  for  ascertaining  the  amount  and 
particulars  of  such  share ;  but,  in  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  have  such  part  or  share  paid  or  transferred,  then  that  the  plaintiff 
might,  out  of  such  part  or  share,  be  paid  his  said  principal  sum  of  5501.,  and  all  the 
interest  which  had  accrued  due  thereon,  together  with  his  costs  of  the  suit. 

In  the  month  of  November,  1830,  and  subsequently  to  putting  in  his  answer,  the 
defendant  Eichard  James  Lawrence,  one  of  the  trustees,  died,  and  after  his  death  a 
bill  of  revivor  was  filed  against  James  Lawrence  his  executor,  who,  having  gone 
abroad  before  he  was  served  with  process,  a  supplemental  bill  was  filed  against  the 
other  defendants  to  establish  that  fact. 

The  defence  to  the  suit,  on  the  part  of  the  defendant  Charles  Lovelace  and  the 
trustees  of  the  settlement,  rested  on  two  grounds : — First,  undue  advantage  taken  of 
the  necessities  of  the  defendant  Charles  Lovelace,  and  of  [547]  his  ignorance  of  the 
value  of  his  reversionary  interest — Secondly,  the  inadequacy  of  the  price  paid  for  the 
reversionary  interest. 

A  great  deal  of  evidence  was  entered  into  on  both  sides. 

The  evidence  on  the  part  of  the  defendants  with  respect  to  the  first  point,  viz.  the 
undue  advantage  taken  by  the  plaintiff  of  the  defendant  Charles  Lovelace  wholly 
failed,  and  the  ease  as  to  this  point  was  wholly  abandoned.  The  evidence  as  to  the 
second  ground,  the  inadequacy  of  the  consideration,  and  upon  which  latter  ground 
the  whole  case  turned,  consisted,  on  the  part  of  the  plaintiff,  of  the  evidence  of 
Charles  Farebrother,  who  deposed  that  he  had  been  an  auctioneer,  appraiser,  and 
surveyor,  for  twenty-six  years,  and  was  well  acquainted  with  the  value  of  reversionary 
and  expectant  estates,  from  having  bought  and  sold  a  considerable  number  of  such 
estates  and  interests ;  that  the  reversion  to  one  eighth  of  25,1321.  17s.  6d.  31.  per  cent. 
Consolidated  Bank  Annuities,  and  20001.  cash,  well  secured, (a)  payable  on  the  decease 
of  the  survivor  of  a  gentleman  sixty-two  years  of  age,  and  a  lady  sixty-five  years  of 
age,  but  subject  to  a  deduction  out  of  such  stock  and  cash  of  30001.  cash,  would  have 
produced  by  public  auction  or  private  contract,  the  sum  of  5301.,  on  the  28th  July, 
1812;  that  the  reversion  to  25501.  31.  per  cent.  Consolidated  Bank  Annuities,  and 
241.  18s.  cash,  being  the  residue  of  2921.  13s.,  after  deducting  2671.  15s.  for  seven 
half-yearly  dividends  accruing  on  the  said  sum  of  25501.  31.  per  cent.  Consols,  from 
the  24th  January,  1824,  to  the  5th  October,  1827,  well  secured,  payable  on  the 
decease  of  the  survivor  of  the  before-named  gentleman  and  lady,  would  have  produced, 
by  public  auction  or  private  [548]  contract,  on  the  28th  July,  1812,  the  sum  of  4151. ; 
that  the  sum  of  5301.  would  have  been  a  fair  consideration  for  the  first  of  such  estates 
and  interests,  and  4151.  for  the  second  of  such  estates  and  interests,  and  such  as  he 
would  have  advised  any  person  consulting  him  to  take  for  those  interests,  on  the 
28th  July,  1812;  that  on  the  28th  July,  1812,  the  price  of  Consols  was  56|^  to 
56|  per  cent.,  and  of  Reduced  Bank  Annuities,  56|  to  56|^  per  cent.  And  the 
evidence  of  James  Abbott,  who  deposed  that  he  had  been  an  auctioneer  and  appraiser 
between  thirty  and  forty  years,  and  was  well  acquainted  with  the  value  of  rever- 
sionary and  expectant  estates,  from  having  been  employed  to  sell  the  same.  This 
witness  valued  the  interests  estimated  by  the  former  witness  at  5301.  and  4151.  at  the 

(a)  The  assignment  of  21st  August  1812,  having  been  destroyed  by  fire,  it  was 
considered,  when  the  suit  was  instituted,  that  it  included  the  20001.  secured  by  the 
bond.  On  a  subsequent  examination  of  the  fragments  of  the  deed,  the  contrary 
appeared  to  be  the  case. 
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sum  of  5001.  and  4001. ;  and  which  he  considered  to  be  the  prices  which  they  would 
have  produced,  by  public  auction  or  private  contract,  on  the  28th  July,  1812. 

The  evidence  on  the  part  of  the  defendants,  as  to  the  value  of  the  reversion,  con- 
sisted of  the  depositions  of  Chailes  Ansell,  the  actuary  of  the  Atlas  Life  Assurance 
Office,  who  deposed  that,  taking  on  the  28th  July,  1812,  the  market  price  of  31.  per 
cent.  Consols  to  be  56|^  per  centum,  and  of  31.  per  cent.  Reduced  Bank  Annuities 
56f  per  centum,  the  fair  and  proper  value  of  the  reversion  of  the  defendant  Charles 
Lovelace  was  8471.  lis. ;  that  he  estimated  such  value  by  the  usual  and  established 
rules  of   computation  adopted  for  ascertaining  the  value  of  reversionary  interests 
expectant  upon  lives  with  reference  to  the  market  price  of  stocks  at  the  time  of  such 
valuation.      And  of  Charles  Lancelot  Hoggart,  who  deposed  that  he  had  been  an 
auctioneer  twenty-six  years ;  that  he  was  accustomed  to  value,  and  was  well  acquainted 
with  the  value  of  reversions;  that,  assuming  on  the  28th  July,  1812,  the  market  price 
of  Consols  to  be  56h  per  cent.,  and  of  31.  per  cent.  Reduced  Bank  Annuities  56|,  the 
value  of  the  plaintiff's  reversionary  interest  was  9401. ;  which  sum  the  witness  [549] 
computed  as  the  value  taking  the  before-mentioned  prices  of  stock  as  the  basis  of  his 
computation.     But  the  witness  stated  that  in  his  opinion  the  price  of  stocks  in  the 
months  of  July  and  August,  1812,  was  not  a  fair  basis  for  ascertaining  the  value  of  a 
reversion  of  stock  at  that  time,  inasmuch  as  stocks  at  that  particular  period  were  at 
an  unusually  low  and  depressed  price,  from  the  then  state  of  Europe.     And  the 
witness  therefore  stated  that,  in  estimating  the  value  of  the  reversionary  interest  at 
that  period,  a  medium  price  of  the  stocks  ought  to  be  taken ;  and  considering  money 
at  that  period  to  be  improveable,  and  that,  taking  the  stock  at  601.,  the  value  of  the 
reversion  upon  that  principle  would  be  10181.     And  of  Henry  Wyatt,  who  proved 
that  he  had  been  a  land  agent  and  surveyor  for  forty  years,  during  which  he  had  been 
extensively  engaged  in  the  valuation  and  sale  of  all  descriptions  of  property,  including 
reversions— that,  supposing  on  the  28th  July,  1812,  Consols  to  have  been  56^  per  cent, 
and  31.  per  cent.  Reduced  Bank  Annuities  56f  per  cent.,  the  value  of  the  reversionary 
interest  was  8901.  or  thereabouts.     But  the  witness  stated  that  in  his  opinion  it  was 
not  a  fair  or  proper  mode  of  estimating  the  value  of  a  reversionary  interest  in  stock, 
to  take  the  price  of  stocks  at  the  time  of  purchase,  either  at  an  extraordinary  low 
price  or  at  a  very  high  price ;  but  that,  in  making  the  calculation,  regard  should  be 
had  to  the  future  price  of  stock  being  something  higher,  particularly  as  the  period 
alluded  to  was  nearly  at  the  close  of  the  war,  and,  therefore,  it  would  not  have  been 
unfair  to  have  considered  the  mean  value  or  average  price  of  stock  at  601.  per  cent., 
and  to  have  ma(ie  the  calculation  on  that  basis ;  according  to  which  the  value  of  the 
reversionary  interest  would  have  been  10001.     The  defendant  Lovelace  also  examined 
Mr.  Morgan,  the  actuary  of  the  Equitable  Assurance  Office,  who  estimated  the  value 
of  the  reversionary  interest,  supposing,  on  the  28th  July,  1812,  Consols  to  have  been 
56 J  per  cent.,  and  31.  per  cent.  Reduced  Bank  [550]  Annuities  56 1  per  cent.,  at 
8551.  8s.  or  thereabouts.     And,  supposing  on  the  2 1st  August,  1812,  Consols  to  have 
been  58^  per  cent.,  and  31.   per  cent.   Reduced  Bank  Annuities  58^  per  cent.,  at 
8841.  10s. ;  that  such  respective  values  were  estimated  by  the  usual  and  established 
rules  of  computation  adopted  for  ascertaining  the  value  of   reversionary  interests 
expectant  upon  lives,  with  reference  to  the  market  price  of  stocks  at  the  times  of  such 
valuation. 

The  defendant  Lovelace  also  proved  that,  on  the  21  at  August,  1812,  the  price  of 
Consols  was  57|-  to  58^,  and  of  31.  per  cent.  Reduced  Bank  Annuities  58^  to  58f. 
And  that  on  the  27th  June,  1820,  the  opening  price  of  Consols  was  09 J  to  70^,  and 
the  market  price  of  31.  per  cent.  Reduced  Bank  Annuities  was  68f  to  68^  per  centum. 

Mr.  Knight,  Mr.  Simpkinson,  and  Mr.  Cooper,  for  the  plaintiff.  There  is  no  general 
rule  that  mere  inadequacy  of  price,  as  shewn  by  the  calculation  of  an  actuary,  is 
sufficient  of  itself  to  avoid  a  purchase  of  a  reversionary  interest.  Supposing,  however, 
such  a  rule  to  prevail,  the  plaintiff  did  give  a  sufficient  price  according  to  the  evidence 
of  Farebrother  and  the  other  auctioneer.  On  the  other  side,  the  two  actuaries  who 
have  been  examined,  prove  not  what  the  reversionary  interest  would  produce  in  the 
market,  but  the  value  according  to  the  tables.  In  G-riJfith  v.  Spintley  (1  Cox,  388,  389) 
Lord  Chief  IWon  Eyre  observes,  "The  value  of  a  thing  is  what  it  will  produce,  and 
admits  of  no  precise  standard.  It  must  be  in  its  nature  fluctuating,  and  will  depend 
on  ten  thousand  different  circumstances  : "  and  referring  to  a  case  of  lleathcote  v.  Faignion 
he  observes,  "  At  the  same  time,  I  must  confess  I  do  not  enter  into  the  grounds  of 
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the  calculation  by  which  the  value  iu  that  case  was  ascertained ;  for,  after  all,  if  the 
actuary  of  the  Amicable  Society  will  extract  from  the  tables  that  an  annuity  [551] 
for  the  life  of  the  seller  is  worth  twelve  years'  purchase,  and  yet  no  one  man  is  to  be 
found  on  the  stock  exchange  who  will  give  more  than  six ;  and  on  and  before  and 
after  the  time  of  the  contract,  the  sense  of  mankind,  evidenced  by  their  transactions, 
is  that  such  an  annuity  is  not  worth  more,  I  cannot  conceive  how  the  Master  drew 
the  inference  he  did."  This  is  a  strong  confirmation  of  the  judgment  of  the  late  Chief 
Baron,  Sir  W.  Alexander,  in  Headoit,  v.  Bosher  (1  M'Clel.  &  Y,  89).  If  no  purchase  by 
private  contract  of  a  reversionary  interest  can  stand,  unless  the  value  specified  in  the 
tables  be  given,  which  no  persson  will  in  fact  give  for  it,  then  it  follows  that  a 
reversionary  interest,  however  valuable,  cannot  be  sold  by  private  contract.  In 
Shelley  v.  Nash  (3  Madd.  232)  it  seems  to  have  been  laid  down  that  a  sale  of  a 
reversionary  interest  by  auction,  though  for  an  inadequate  price,  is  good,  and  that  a 
purchaser  is  not  bound  to  shew  that  he  has  given  the  full  value.  According  to  that 
case,  there  can  be  no  sale  of  a  reversionary  interest  except  by  auction.  In  Gowland 
v.  De  Faria  (17  Ves.  20)  there  was  no  conflict  with  respect  to  the  value.  The 
inadequacy  of  the  consideration  was  admitted.  That  case  was  appealed  from  and 
was  subsequently  compromised.  Gowland  v.  De  Faria  would  not  seem  to  be  warranted 
by  the  preceding  cases ;  and  the  opinion  of  the  late  Chief  Baron  seems  the  only  rational 
and  correct  opinion.  There  are  many  instances  of  bills  to  set  aside  contracts  merely 
for  inadequacy  of  consideration  being  dismissed  at  the  hearing.  The  defendants  rest 
their  case  not  on  fraud  alone,  but  on  the  inadequacy  of  the  consideration.  The  fraud 
is  distinctly  disproved  by  the  plaintiff,  and  there  is  no  evidence  on  the  other  side  of 
fraud.  The  defendants  having  made  no  distinct  point  of  fraud,  apart  from  the 
inadequacy  of  the  consideration,  the  defence  as  to  fraud  failing  cannot  resort  to  the 
inadequacy  of  the  consideration  alone.  [552]  There  is  nothing  in  the  interrogatories 
on  the  part  of  the  defendants  calculated  to  produce  evidence  of  what  the  reversion 
would  produce  on  a  sale,  but  only  as  to  its  value.  In  Gowland  v.  De  Faria,  no  evidence 
was  gone  into  to  shew  that  the  vendor  was  in  a  situation  to  set  aside  the  contract. 
We  have  gone  into  evidence  to  shew  that  in  1817  the  defendant  Lovelace  was  in  such 
a  situation.  In  every  case  where  a  party  comes  to  set  aside  transactions  of  this 
description,  he  must  shew  that  he  has  used  due  diligence.  The  same  principle,  it  is 
apprehended,  must  apply  where  he  is  a  defendant  resisting  a  specific  performance. 
Gwynne  v.  Heaton  (1  Bro.  C.  C.  1),  Moth  v.  Attwood  (5  Ves.  845),  and  Emery  v.  Wase 
(ibid.  846)  were  also  cited  for  the  plaintiff. 

Mr.  Boteler  and  Mr.  Lovat,  for  the  defendants.  Sir  William  Grant  did  not  intend 
to  lay  down  any  new  rule  in  Gowland  v.  De  Faria ;  but  only  intended  to  act  upon  the 
law  as  it  was  to  be  found  in  the  earlier  cases.  In  Peacock  v.  Evans  (16  Ves.  512)  the 
protection  given  by  a  Court  of  equity  to  an  expectant  heir  dealing  for  his  expectancies, 
is  treated  as  approaching  almost  to  an  incapacity  to  contract.  The  general  principle 
upon  which  the  Court  acts  in  cases  of  this  description,  is  to  be  found  in  Berney  v. 
FiU,{e)  Twisleton  v.  Griffith  (1  P.  VV.  310),  Gwynne  v.  Heaton,  Gowland  v.  De  Faria 
(17  Ves.  20).  In  Shelley  v.  Nash  (3  Madd.  232)  the  rule  established  was  that  there 
being  no  improper  conduct  at  the  auction,  the  price  obtained  at  the  auction  must  be 
taken  as  the  fair  value;  but,  in  Fox  v.  Wright  (6  Madd.  Ill),  a  sale  by  auction  with- 
out any  reserve  of  post  obit  bonds  granted  by  the  vendor  was  relieved  against.  In 
Hincksman  v.  Smith  (3  Euss.  435)  the  Master  of  the  KoUs  observes,  "  In  Gowland  v. 
De  Faria  [553]  Sir  William  Grant  did  not  consider  himself  as  laying  down  a  new  rule, 
but  as  following  the  current  of  authority."  In  Gwynne  v.  Heaton  there  was  no  fraud, 
the  reversion  had  been  ofl'ered  for  sale  all  over  the  town  ;  and  that  case,  therefore, 
establishes  that  inadequacy  alone  is  sufficient.  The  value  put  on  the  reversion  was 
50001.,  an  annuity  of  4001.  valued  at  20001.  and  30001.  in  money  was  given  for  it. 
Lord  Hardwicke  considered  the  annuity  to  be  valued  too  high.  The  inadequacy  was 
not  greater  iu  Gowland  v.  De  Faria  than  in  the  present  case.  In  Coles  v.  Trecothick 
(9  Ves.  234,  246)  Lord  Eldon  observes  that,  in  cases  of  reversions  and  interests  of  that 
sort,  iu  some  the  whole  duty  of  making  good  the  bargain,  upon  the  principles  of  the 
Court,  is  upon  the  vendee,  as  in  the  instance  of  heirs  expectant.  In  Davies  v.  The  Duke 
of  Marlborough  (2  Swanst.  139)  the  grant  of  the  annuity  recognised  in  the  grantor 
the  character  of  eldest  son  and  heir-at-law  ;  and  Lord  Eldon  states  it  to  be  clearly 

(e)  2  Swanst.  142,  n. ;  2  Vern.  14;  2  Rep.  in  Cha.  396;  1  P.  W.  312. 
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established  that,  if  a  party  has  dealt  with  an  heir  apparent  for  interests  of  which  he  is 
not  in  present  possession,  it  does  not  rest  on  the  heir  to  shew  that  the  bargain  was 
unreasonable  and  improvident ;  but  on  the  party  dealing  with  him  to  shew  that  it  was 
reasonable.  In  Byle  v.  Swindells  (M'Clel.  519)  it  was  held  to  be  incumbent  on  the 
purchaser  of  a  reversionary  interest  of  a  person  in  the  situation  of  an  expectant  heir, 
seeking  a  specific  performance,  to  prove  the  adequacy  of  the  consideration.  In  deciding 
that  case,  the  late  Chief  Baron  observes,  "  It  was  thrown  upon  the  plaintiff  to  make 
out  a  case  of  adequacy  in  order  to  entitle  himself  to  a  decree,  and  he  has  not  done  it  in 
the  way  that  he  ought."  In  that  case  Sir  William  Alexander  adopted  the  principle 
laid  down  in  Gowland  v.  De  Faria  and  Colea  and  Trecothick.  In  Shelley  v.  Nash 
(3  Madd.  232)  the  Court  established  the  sale,  on  the  ground  [554]  that  the  auction 
was  a  criterion  of  the  value.  In  Headon  v.  Kosher  the  parties  sold  for  a  purpose 
which  the  Court  would  consider  proper.  In  that  case,  if  they  could  not  have  sold 
the  reversion,  they  might  have  been  placed  in  great  difficulty,  and  unable  to  carry 
their  plans  into  etTect.  There  also  the  property  had  twice  been  put  up  to  sale  by 
auction  without  effect  and  the  parties  were  necessarily  driven  to  a  sale  by  private 
contract.  It  also  appeared  that  the  wife  had  other  property  in  Court,  and  the  sale 
was  only  of  so  much  as  was  necessary.  Sir  William  Alexander  in  that  case  observes 
that  the  report  of  Peacock  v.  Evans  shews  that  the  mind  of  the  Judge  was  influenced 
by  other  circumstances  than  the  mere  inadequacy  of  price.  In  Headon  v.  liosJier  there 
was  a  clear  confirmation  after  the  reversion  had  dropped  in ;  and  the  sale,  therefore, 
must  have  been  established.  It  has  been  said  that  the  defendants  do  not  rest  their 
case  merely  on  the  inadequacy  of  price,  but  mix  up  with  it  misconduct,  and  that  they 
are,  therefore,  not  now  at  liberty  to  rest  on  the  inadequacy  alone.  In  Gwynne  v. 
Heaton  and  liyle  v.  Swindell  fraud  was  alleged,  but  disproved ;  and  in  each  case  the 
Court  acted  on  the  inadequacy  only.  This  case  comes  clearly  within  the  principle  of 
the  cases  in  which  the  Court  has  interfered.  These  is  no  proof  in  this  case  of  any 
means  having  been  taken  to  ascertain  the  value.  There  can  be  no  doubt  that  the 
distress  of  the  defendant  was  known  to  the  plaintiff;  the  whole  transaction  shews  it. 
The  evidence  of  Mr,  Morgan  shews  the  value,  taking  it  at  15,0001.,  to  be  7481.,  being 
a  difference  of  2001.  upon  5001.,  a  difference  which  Sir  William  Grant  called  a  sub- 
stitutional difference.  Morgan  and  Ansell  both  state  the  calculated  value  to  be  con- 
siderably more  than  the  price  agreed  to  be  paid  ;  this  brings  it  within  Gowland  v.  De 
Fa/ria. 

Mr.  Knight  replied, 

[555]  Lord  Lyndhurst,  I  have  made  a  calculation  as  to  the  inadequacy.  If  the 
two  calculations  of  Morgan  and  Ansell,  and  the  average  of  their  results,  be  taken  on 
the  one  side,  and  the  calculations  of  the  two  witnesses  for  the  plaintiff,  and  the  average 
of  their  results,  be  stated  on  the  other  side,  and  then  the  average  of  the  whole,  two 
on  one  side  and  two  on  the  other,  be  taken,  the  result  is  5971.,  that  is,  471.  more  than 
the  price  actually  paid.  There  are  valuations  on  the  one  side  making  it  5301,  and 
5001,,  adding  them  together  the  sum  is  10301.,  which  divided  by  two  makes  the 
average  5151.,  from  which  one  eighth  being  taken  reduces  it  to  4501.  Then,  on  the 
other  side,  taking  Morgan's  valuation  at  8551.,  and  Ansell's  at  8471.,  they  make  to- 
gether 17021.,  which,  divided  by  two,  makes  the  average  85II. ;  taking  one  eighth 
from  which  reduces  it  to  7441. ;  so  that  the  average  on  one  side,  after  taking  off  the 
eighth  is  7441,,  and  the  average  on  the  other  side,  after  deducting  the  eighth,  is  4501. 
Now,  adding  the  7441,  to  the  4501,,  they  make  together  1 1941,,  and  this  being  divided 
by  two  makes  5971,  of  the  average  of  the  whole,  which  is  just  471,  more  than  the 
price  actually  paid. 

It  is  quite  clear  that  Sir  William  Grant,  in  Gowland  v.  De  Faria  (17  Ves.  20),  pauses 
a  moment  as  to  an  actuary's  valuation  ;  but  then  he  says,  "  there  is  nothing  opposed 
to  it;  it  is  not  questioned  ;  but  it  is  admitted."  I  take  that  as  the  basis  upon  which 
I  should  proceed.  It  is  equally  clear  he  seemed  to  think  a  question  might  arise  as 
to  whether  an  actuary's  valuation  was  the  real  value.  Sir  William  Alexander,  in 
Headon  v.  Kosher,  states  that  the  sum  at  which  an  actuary  values  a  reversion  never 
can  be  obtained.  I  suppose  it  cannot ;  for  why  should  a  party  choose  to  lock  up  his 
money  at  the  ordinary  interest.  Some  deduction  therefore  should  be  made  on  that 
account ;  but,  in  this  case,  making  no  deduction,  and  taking  the  valuations  [556]  on 
both  sides,  the  average  is  only  471.  more  than  the  money  paid  for  the  reversion.  It 
is  stated  that  5001.  was  a  fair  price,  because  5001,  was  paid  by  Parker  for  the  reversion 
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■he  purchased  of  Robert  Lovelace,  the  brother  of  the  defendant  Charles  Lovelace. 
On  the  other  side  it  was  said  it  was  not  a  fair  price,  because  Parker  afterwards  agreed 
to  give  1301.  more,  through  the  medium  of  the  plaintiff  Potts,  his  solicitor,  from  a 
consciousness  that  the  sum  at  which  he  had  purchased  was  not  a  fair  price.  This  was 
paid  I  suppose  after  the  contingency  occurred,  when  it  turned  out  to  be  a  most 
v.iluable  atJair.  The  validity  of  the  transaction  was  called  in  question  ;  and,  as  it 
turned  out  to  have  been  a  most  advantageous  purchase,  the  purchaser  who  wished 
the  transaction  to  be  upheld,  was  willing  to  pay  the  additional  sum  rather  than  run 
the  risk  of  so  advantageous  a  bargain  being  set  aside. 

Cur.  adv.  vult. 

May  3rd. — LoKD  Lyndhurst.  In  this  case  it  does  not  appear  to  me  that  there 
is  any  thing  upon  which  an  imputation  of  fraud  can  rest ;  neither  do  1  understand, 
on  the  part  of  the  defendants,  that  any  case  of  fraud  has  been  relied  on.  It  appears 
that  Mr.  Charles  Lovelace  was  entitled  to  an  eighth  of  this  reversionary  interest. 
One  of  his  brothers  had  sold  his  eighth  of  the  same  reversionary  interest  to  Mr.  Parker, 
and  Mr.  Potts  had  in  that  transaction  acted  as  solicitor  to  Mr.  Parker.  Mr.  Charles 
Lovelace,  being  desirous  to  sell  his  interest,  applied  to  Mr.  Lee,  his  own  solicitor,  by 
whom  an  application  was  in  the  first  instance  made  to  Mr.  Parker,  to  know  whether 
Mr.  Parker,  who  had  purchased  the  interest  of  the  other  brother,  would  also  purchase 
the  interest  of  Charles  Lovelace.  He  declined  doing  so.  Similar  applications  were 
made  to  several  other  persons,  and  they  declined  purchasing  at  the  price  required  by 
Mr.  Lee,  as  the  agent  and  solicitor  for  the  vendor,  Mr.  Lovelace.  [557]  It  then 
occurred  to  them  to  apply  to  Mr.  Potts.  They  accordingly  made  an  application  to 
Mr.  Potts,  who,  in  the  course  of  conversation,  made  an  offer  of  5501.,  and  said  he 
would  give  no  more  than  that  sum.  Mr.  Charles  Lovelace  was  twenty-five  years  of 
age  at  that  time  and  was  accompanied  by  his  solicitor.  He  had  a  full  opportunity  of 
considering  the  offer  which  was  made,  and  he  and  his  solicitor  retired  for  the  purpose 
of  considering  it;  and  in  the  result  they  came  into  the  room  again  and  accepted 
the  offer.  There  is  nothing  whatever  to  shew  any  fraud  or  any  imposition  on  the 
part  of  Mr.  Potts,  and  therefore  the  case  must  rest  entirely  upon  the  inadequacy  of 
the  consideration.  It  is  unnecessary  for  me  to  say  what  is  the  extent  of  the  inade- 
quacy of  consideration  which  will  vitiate  a  contract  of  this  kind,  for  it  does  not  appear 
to  me  upon  the  evidence,  as  far  as  I  have  been  able  to  understand  it,  that  the  considera- 
tion was  inadequate  when  the  subject  is  fairly  considered.  Undoubtedly  in  this  case 
Mr.  Morgan  and  Mr.  Ansell,  who  are  both  actuaries  and  accustomed  to  make  calcu- 
lations of  this  description  with  great  accuracy,  state  that  they  calculate  the  value  of 
this  reversion  at  considerably  more  than  the  sum  that  was  agreed  to  be  paid  for  it. 
This  brings  me  to  the  consideration  of  the  doctrine  in  Gowland  v.  De  Faria.  What  is 
it  the  Master  of  the  Rolls  there  says  1  He  says,  "  The  question  is  whether  he  has 
received  an  adequate  consideration.  Upon  that  question  the  evidence  is  all  one  way. 
In  many  of  these  cases  very  opposite  opinions  are  given  by  calculators ;  but  here  Mr. 
Morgan's  opinion  is  not  contradicted  ;  I  must  therefore  take  the  value  to  be  inadequate  ; 
and  I  do  not  see  how  I  can  avoid  setting  aside  the  contract."  In  that  case  there  was 
a  calculated  value  ;  that  value  was  stated  by  Mr.  Morgan  ;  and  the  Master  of  the  Rolls 
not  finding  that  calculated  value  opposed  by  any  evidence,  considered  he  was  bound 
by  it ;  and,  the  calculated  value  being  much  more  than  the  sum  paid,  he  considered 
the  contract  was  [558]  altogether  void.  But  I  think  the  observations  made  upon 
that  case  by  Sir  William  Alexander  very  judicious  and  very  proper.  He  says, 
"  Calculated  value  is  never  actual  value ;  and  no  person  selling  a  reversionary  interest 
can  ever  expect  to  get  the  calculated  value."  And  his  reason  is  extremely  good  and 
satisfactory.  He  says,  "  The  price  agreed  on,  and  actually  paid,  was,  in  my  opinion, 
the  utmost  that,  according  to  human  probability,  could  have  been  obtained.  I  do 
not  dispute  Mr.  Morgan's  valuation ;  but  the  price  of  an  actuary  cannot  be  obtained. 
The  price  set  was  an  arithmetical  value.  Now  no  man  will  part  with  his  ready  money, 
and  all  the  advantages  which  the  power  over  it  confers,  in  exchange  for  a  future 
interest,  without  some  compensation  beyond  the  dry  arithmetical  value  of  it."  Sir 
William  Alexander,  therefore,  would  have  come  to  the  conclusion,  probably,  in  Gowland 
v.  De  Faria,  that,  according  to  his  experience,  he  would  not  have  been  bound,  as  the 
Master  of  the  Rolls  conceived  himself  to  be,  by  the  evidence  of  the  calculated  value. 
The  Master  of  the  Rolls  thought  that  the  calculated  value,  being  opposed  by  no  other 
evidence,  was  conclusive  upon  him.     According  to  my  understanding  of  the  judgment 
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of  Sir  William  Alexander,  he  would  not  have  considered  hiniself  so  bound ;  he  would 
have  exercised  his  own  understanding  and  experience,  and  made  certain  deductions 
from  the  calculated  value :  but,  in  the  present  case,  we  have  evidence,  not  merely  of 
the  calculated  value,  but  evidence  independent  of  it.  Now  the  evidence  of  the 
calculated  value  of  the  two  most  experienced  witnesses  on  the  part  of  the  defendant, 
those  on  whose  judgment  I  should  be  disposed  most  to  rely,  Mr.  Morgan  and  Mr. 
Ansell,  is  that  the  calculated  value  amounts  to  7441.  When  I  say  7441.,  that  is  the 
average  of  their  valuation,  after  deducting  one  eighth  in  consequence  of  their  calcula- 
tion having  originally  included  the  20001.,  which  it  turns  out  should  have  been  omitted. 
Their  estimated  value,  therefore,  is  7441.  :  two  thirds  of  that  sura  is  [559]  4961.  only. 
If  you  deduct,  according  to  common  experience,  a  third  from  the  calculated  value,  the 
proportion  to  which  as  the  average  price  obtained  (Sug.  Vend.  &  Purch.  239),  it  would 
reduce  the  7441,  to  4961.,  whereas  the  sum  here  contracted  for  amounted  to  5501. 
But  what  is  the  evidence  on  the  other  side  1  The  evidence  on  the  other  side  of  Mr. 
Fairbrother  is  that  it  was  not  worth,  to  sell,  more  than  5301. :  the  evidence  of  Mr. 
Abbott  that  it  was  not  worth  more  than  5001.  Taking,  therefore,  the  evidence  of  Mr. 
Fairbrother  and  the  evidence  of  Mr.  Abbott,  who  are  both  experienced  persons  in  selling 
property  of  this  description,  and  contrasting  that  with  the  calculated  value;  the 
estimate  they  put  upon  the  property  is  something  more  than  two-thirds  of  the  calcu- 
lated value,  and  something  less  than  the  money  actually  given  for  the  property.  There 
is  another  way  of  considering  it,  which  I  have  already  presented  to  the  parties — I  would 
take  Mr.  Morgan  and  Mr.  Ansell  on  one  side,  and  take  their  average,  and  then  Fair- 
brother  and  Abbott  on  the  other  side,  and  take  their  average ;  and  then,  taking  the 
average  of  the  two  sets  of  calculators,  I  find  the  estimated  value  upon  that  average  is 
only  5971.,  which  is  only  471.  more  than  the  sum  actually  contracted  to  be  paid. 

Under  these  circumstances  it  does  not  appear  to  me  that  this  is  such  a  case  of 
inadequacy  as  will  justify  me  declaring  this  an  invalid  contract.  I  feel  I  am  bound 
to  give  effect  to  the  contract  and  to  give  judgment  for  the  plaintiff. 

The  case  stood  over  for  further  consideration  with  respect  to  the  question  of  costs. 

May  25th. — On  this  day  the  Lord  Chief  Baron  said  he  had  looked  through  the 
bill  and  answer,  and  it  appeared  to  him  that  [560]  it  was  necessary  for  the  plaintiff 
to  file  his  bill ;  and  that  he  had  made  out  his  case  and  ought  to  have  his  costs. 

The  bill  was  dismissed  with  costs  as  to  so  much  of  it  as  related  to  the  bond  for 
20001.,  and  a  decree  was  made  with  costs  as  to  the  remainder  of  the  suit. 

Chimelli  v.  Chauvet.  May  4th,  1832. — In  this  Court  it  is  a  motion  of  course  to 
withdraw  a  voluntary  replication ;  but  a  motion  to  withdraw  a  replication  filed 
in  discharge  of  an  order  to  dismiss  the  bill  for  want  of  prosecution  is  a  special 
application  requiring  notice. — Where  an  injunction  obtained  for  want  of  answer 
is  dissolved  on  the  merits  and  the  bill  is  afterwards  amended,  a  motion  for  an 
injunction  for  want  of  an  answer  to  the  amended  bill  is  a  special  application 
requiring  notice,  notwithstanding  the  defendant  may  be  in  contempt. 

[See  pp.  302  and  384,  ante.] 

In  this  case  an  injunction  had  been  granted  for  want  of  an  answer,  which,  on  the 
coming  in  of  the  answer,  had  been  dissolved  on  the  merits.  A  replication  was  after- 
wards tiled  to  the  answer.  The  plaintiff  subsequently  obtfiined  an  order,  on  motion 
of  course,  without  notice,  to  withdraw  the  replication  and  amend  the  bill.  The  bill 
was  accordingly  amended,  and  an  attachment  issued  for  want  of  an  answer  to  the 
amendments.  On  production  of  the  attachment  and  an  affidavit  verifying  the  amend- 
ments, the  plaintiff  moved  for  and  obtained  the  common  injunction  without  any 
notice  of  the  motion. 

An  application  was  now  made  to  discharge  the  order  for  amending  the  bill ;  to 
take  the  amended  bill  off  the  file  to  set  aside  the  attachment ;  and  to  discharge  the 
order  granting  the  injunction — for  irregularity. 

Mr.  Simpkinson  and  Mr.  James  Russell  rested  the  application  on  two  grounds — 
first,  that  the  application  to  withdraw  the  replication  and  amend  the  bill  was  a  special 
applicationjrequiring  notice ;  and  they  referred  to  the  general  order  (11  June,  1778)  — 
andsecondly,  that  the  injunction  was  improperly  obtained,  being  granted  on  an  attach- 
ment and  affidavit,  but  without  any  notice.     In  support  of  the  motion  [561]  were 
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cited  James  v.  Dotvnes  (18  Ves.  522),  Noiris  v.  Kennedy  (11  Ves.  565),  Bliss  v.  Boscawen 
(2  Ves.  &  B.  101),  Lingham  v.  Toole  (1  Anstr.  188),  Gadd  v.  fV&rrall  (2  Anstr.  553), 
Edwards  v.  Edwards  (2  Dick.  755),  and  Fowler's  Practice  (vol.  1,  p.  328 ;  vol.  2,  p.  46). 

Mr.  Griffith  Richards,  contrk,  referred  to  Markham  v.  Smyth  (9  Price,  163)  and  to 
the  general  order.  He  also  contended  that  the  defendant,  being  in  contempt,  could 
not  be  heard. 

The  Lord  Chief  Baron  (Lord  Lyndhurst)  considered  that  the  general  order 
clearly  shewed  that  it  was  a  motion  of  course  to  withdraw  a  voluntary  replication,  but 
a  special  motion  to  withdraw  a  replication  filed  to  meet  a  motion  to  dismiss  for  want 
of  prosecution.  And  the  officers  of  the  Court  reporting  that  the  general  order  had 
not  been  overruled,  but  that  the  practice  had  been  according  to  it,  his  lordship 
expressed  his  intention  to  abide  by  it. 

The  motion  was  refused,  without  costs,  so  far  as  it  sought  to  discharge  the  order 
to  withdraw  replication  and  amend  the  bill,  and  to  take  the  amended  bill  off  the  file. 
The  order  for  the  injunction  was  discharged  for  irregularity,  with  costs,  on  the  ground 
of  its  having  been  obtained  without  notice. 

[562]     V.  Lyne.     May  21st,  1832.— A  gift  by  will  by  a  husband  to  his  wife 

for  her  sole  use  and  benefit,  is  equivalent  to  a  gift  for  her  separate  use. 

The  question  in  this  case,  which  was  raised  on  demurrer,  was  whether  a  bequest 
by  a  testator  to  his  wife  for  her  sole  use  and  benefit  was  a  gift  generally  or  for  her 
separate  use. 

Mr.  Daniel,  in  support  of  the  demurrer. 

Mr.  Bethell,  for  the  bill,  cited  Bulpin  v.  Clark  (17  Ves.  365),  Barlee  v.  Barlee 
(1  Sim.  &  S.  100),  Adamson  v.  Armitage  (19  Ves.  416 ;  Coop.  283),  and  Ex  parte  Ray 
(I  Madd.  199). 

Lord  Lyndhurst,  L.  C.  B.,  held  that  the  words  "sole  use  and  benefit"  must  have 
some  meaning  given  to  them,  as  otherwise  the  effect  of  the  bequest  would  be  the  same 
without  them. 

The  demurrer  was  overruled. 

The  Attorney  General,  at  the  Relation  of  John  Foster  and  John  Henry 
Crump  v.  Thomas  Molland.  July  3rd,  1832. — A  testatrix  bequeathed  the 
sum  of  1001.,  to  be  put  out  on  good  security  by  her  executors  thereinafter  to  be 
nominated,  and  the  interest  to  be  annually  paid  by  her  executors  to  A.  B.,  of  W., 
and  his  successors,  so  long  as  he  the  said  A.  B.  and  his  successors  should  teach  in 
the  said  town  of  W.  the  gospel  of  Christ,  under  the  name  of  orthodoxy.  The 
evidence  shewed  that  A.  B.,  in  the  lifetime  of  the  testatrix,  preached  to  a  con- 
gregation in  W.,  of  Calvinists,  or,  as  they  called  themselves,  orthodox  independents  : 
Held,  that  the  minister  for  the  time  being  of  the  congregation  at  which  A.  B. 
preached  in  the  lifetime  of  the  testatrix  was  entitled,  so  long  as  he  preached  the 
doctrines  preached  by  A.  B.  in  the  lifetime  of  the  testatrix,  to  the  interest  of  the 
legacy. 

Sarah  Teuxbury,  spinster,  by  her  will,  dated  the  15th  of  February,  1803,  after 
directing  that  all  her  just  debts  [563]  and  funeral  expenses  should  be  paid  and  dis- 
charged, bequeathed  to  John  Strickland  a  legacy  or  sum  of  1001.,  and  she  gave  and 
bequeathed  the  sura  of  1001.,  to  be  put  out  on  good  security  by  her  executors  in  trust 
thereinafter  to  be  nominated,  and  the  interest  of  the  said  sum  of  1001.  to  be  annually 
paid  by  her  executors  to  the  Rev.  J.  Banister,  of  Wareham,  and  to  his  successors,  so 
long  as  he  the  said  J.  Banister  and  his  successors  should  teach  in  the  said  town  of 
Wareham  the  gospel  of  Christ,  under  the  name  of  orthodoxy  ;  and,  after  bequeathing 
the  sum  of  1001.  to  the  Missionary  Society  for  the  spread  of  the  Gospel  among  the 
Heathens  abroad,  and  giving  and  bequeathing  certain  other  pecuniary  legacies,  she 
gave  and  bequeathed  as  follows  : — "  All  the  rest  of  my  personal  estate  whatever,  such 
as  my  house  at  East  Lulworth,  my  household  goods,  my  monies,  bills,  and  securities 
for  moneys,  whatsoever  and  wheresoever,  except  what  I  have  before  given,  I  give  and 
bequeath  to  Thomas  Molland,  son  of  the  Rev.  Thomas  Molland,  of  Thaxted,  in  the 
county  of  Essex  ;  and  I  do  hereby  nominate  and  appoint  the  said  Thomas  Molland,  jun., 
my  executor  and  administrator ;   but  in  case  the  said  Thomas  Molland,  my  chosen 
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executor,  should  die  without  issue,  then  my  will  is  that  my  household  goods  shall  be 
given,  that  is  to  say,  I  give  it,  in  such  case,  to  the  aforesaid  John  Strickland,  excepting 
one  large  chest,  and  one  pier  glass,  and  one  brass  fender,  which  I  give  to  the  said  Mary 
Furber ;  and,  in  case  my  said  executor  Thomas  Holland  die  without  issue,  then,  in 
such  case,  I  give  my  money,  that  is  to  say,  the  interest  of  all  my  monies  found  in  the 
Bank  of  England,  to  the  Rev.  John  Banister,  of  Wareham,  and  to  the  Rev.  B.  Cracknell, 
of  Weymouth,  and  their  successors,  the  said  interest  to  be  given  by  them  and  their 
successors  for  the  promulgation  of  the  gospel,  and  to  be  annually  paid  to  them  by  my 
executors  and  assignees  in  trust,  and  by  their  successors  to  be  nominated  and  appointed 
by  my  appointed  executors  in  trust,  J,  Strickland  aforesaid,  bailiff  to  Natha-[564]-niel 
Bond,  of  East  Holme,  in  the  county  of  Dorset,  and  the  said  James  Furber,  sen.,  of 
Staple.  My  will  is  that  my  said  executor,  Thomas  MoUand,  shall  have  power  to  sell 
out,  and  again  buy  in,  my  monies  into  the  Bank  of  England,  but  not  waste  or  diminish 
the  same  that  first  come  to  his  possession.  My  house  at  East  Lulworth  shall  be  let 
at  a  moderate  rent,  and  be  made  use  of  as  a  preaching  house  so  long  as  my  interest 
shall  last  in  it;  and,  in  case  Thomas  Molland  die  without  issue,  then  shall  my  said 
house  devolve  to  the  aforesaid  J.  Strickland." 

The  information  and  bill  were  filed  by  Foster,  who  succeeded  Banister  as  minister 
of  the  congregation  at  Wareham,  and  by  a  member  of  the  congregation  against 
Molland,  as  the  executor  of  the  testatrix;  and  it  prayed  that  the  legacy  of  1001. 
might  be  invested,  and  the  interest  paid  to  Foster  and  his  successors. 

Molland,  by  his  answer,  admitted  assets  of  the  testatrix,  but  alleged  that  Strickland 
and  Furber,  the  chosen  executors  named  in  the  testatrix's  will,  had  received  the 
legacy,  and  that  those  individuals,  or  their  personal  representatives,  were  the  persons 
against  whom  the  relief  sought  by  the  information  ought  to  have  been  prayed. 

The  effect  of  the  evidence  was  that  the  doctrines  preached  by  the  plaintiff  Foster 
were  the  same  as  those  preached  by  Banister;  and  that  the  congregation  was  a  con- 
gregation of  dissenting  Christians,  who  held  the  doctrine  of  the  Trinity. 

Mr.  Jervis  and  Mr.  Hayter,  for  the  plaintiffs. 

Mr.  Simpkinson,  for  the  defendant.  * 

It  was  argued  for  the  defendant  that  the  gift  was  too  vague  to  be  carried  into 
effect ;  and,  if  not,  yet  that  the  legacy  had  been  satisfied  by  the  payment  to  Strickland 
and  Furber ;  that  there  was  no  sufficient  evidence  of  what  was  meant  by  the  term 
orthodoxy,  which  according  to  law  [565]  could  only  mean  the  established  religion ; 
and  that  the  evidence  as  to  the  tenets  preached  by  Banister  and  his  successors  was 
contradictory. 

Lord  Lyndhurst,  L.  C.  B.  It  appears  to  me  that  the  intention  of  the  testatrix 
is  manifest,  and  that  there  is  sufficient  evidence  to  entitle  the  person  who  for  the  time 
being  shall  be  minister  of  the  congregation  mentioned  in  her  will  to  the  interest  of 
the  1001.  The  testatrix  died  in  the  year  1803,  and  it  was  manifestly  her  intention 
that  the  minister  for  the  time  being  of  that  congregation,  so  long  as  he  continued  to 
teach  the  same  doctrines  which  were  taught  by  the  existing  minister,  Mr.  Banister, 
should  be  entitled  to  this  income.  The  evidence  is  of  this  description.  There  is  a 
person  who  says  he,  after  the  year  1803,  and  during  the  whole  of  the  life  of  Banister, 
was  a  member  of  that  congregation ;  and  that,  during  the  whole  of  Banister's  life- 
time, while  this  individual  was  a  member  of  the  congregation,  Banister  continued  to 
preach  the  same  doctrines ;  and  that  the  present  minister,  Foster,  continues  to  preach 
the  same  doctrines  that  Banister  preached  during  that  period.  Still,  however,  it  is 
necessary  to  identify  the  doctrines  preached  by  Banister  during  the  period  to  which 
this  witness  refers  with  the  doctrines  that  were  preached  by  the  same  individual  in 
the  lifetime  of  the  testatrix.  Now  that  defect  is  supplied  by  the  second  witness,  who 
swears  that  he  was  a  member  of  the  congregation  during  the  lifetime  of  the  testatrix ; 
that  is,  previously  to  the  year  1803,  which  was  during  the  lifetime  of  the  testatrix; 
that  Banister  was  minister  at  that  time  ;  and  that  Banister  always  preached  the  same 
doctrines ;  that  Foster  now  preaches  the  same  doctrines  as  Banister  preached  ;  and 
that  the  congregation  is  a  congregation  of  Calvanistic  independents,  or  orthodox 
independents,  as  he  calls  them  ;  and  every  sect  considers  its  own  doctrines  as  orthodox 
doctrines.  It  appears  to  me  that  there  is  sufficient  to  shew  [566]  clearly  what  the 
intention  of  the  testtitrix  was ;  and  there  is  sufficient  evidence  to  shew  that  Foster  is 
preaching  the  same  doctrines  that  Banister  preached.     There  being  no  contradictory 
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evidence  offered  in  opposition,  I  think  there  is  sufficient  to  give  effect  to  the  will  of 
the  testatrix. 

The  next  question  is  with  respect  to  the  construction  of  the  will.  In  the  will  she 
appointed  an  executor,  MoUand,  whom  she  sometimes  calls  executor  and  sometimes 
calls  her  chosen  executor ;  but  there  is  another  class  of  persons  named  in  the  will 
whom  she  calls  her  executors  in  tru^t,  and  she  names  as  those  executors  in  trust 
a  person  of  the  name  of  Strickland  and  a  person  of  the  name  of  Furber,  and  she 
calls  them  her  appointed  executors  in  trust ;  and  she  speaks  of  the  successors  of 
those  individuals  as  persons  to  be  chosen  and  to  be  appointed  by  her  appointed 
executors.  So  that  there  are  two  classes  of  persons,  an  executor  whom  she 
names  and  whom  she  calls  her  chosen  executor,  and  appointed  executors  in  trust, 
and  the  successors  of  such  appointed  executors  in  trust  to  be  appointed  by  her 
appointed  executors  in  trust.  Then,  in  this  bequest,  she  directs  the  1001.  to  be  laid 
out  by  her  executors  in  trust  hereinafter  mentioned  ;  that  is,  as  I  understand,  Strick- 
land and  Furber;  and  she  directs  the  interest  of  the  1001.  to  be  paid  by  her  executors, 
in  the  plural,  evidently  the  same  executors.  Afterwards,  for  the  purpose  of  throwing 
light  on  this,  when  you  come  to  the  bequest  to  Molland,  in  the  event  of  MoUand's 
dying  without  issue,  she  takes  on  herself  to  bequeath  over  the  property — to  whom? 
To  Banister,  and  to  anoth  er  person  who  was  minister  of  a  congregation  at  Wareham  ; 
not  for  their  own  benefit,  but  in  order  that  they  might  apply  the  interest  of  that 
money  for  the  promulgation  of  the  gospel.  But  she  directs  the  interest  of  that  money 
to  be  paid  over  to  them  in  the  first  instance — by  whom  ]  By  her  executors  in  trust 
and  their  successors;  which  executors  in  trust  she  [567]  names  immediately  after 
that  bequest :  so  that  it  is  quite  clear  that  her  intention,  as  far  as  you  can  say  any 
thing  is  clear  on  a  will  so  inartificially  constructed,  was  that  her  executors  should  pay 
over  the  money  in  the  first  instance  to  the  executors  in  trust ;  that  the  money  should 
be  laid  out  by  them  according  to  their  judgment  and  discretion  ;  and  that  they  should 
pay  over  the  dividends  from  time  to  time  to  Banister  and  his  successors.  But  then 
it  is  stated  that  they  have  allowed  Strickland  and  Furber  to  retain  this  1001.,  or  that 
which  is  equivalent  to  it :  but  there  is  no  proof  of  that  fact. 

Refer  it  to  the  Master  to  inquire  whether  the  defendant  has  paid  or  allowed  out 
of  the  testator's  estate  to  Strickland  and  Furber,  or  either  of  them,  the  1001.  mentioned 
in  the  will  of  the  testatrix — with  liberty  to  Strickland  and  Furber's  representatives, 
or  any  or  either  of  tHem,  to  attend  before  the  Master  on  the  inquiry. 

The  Attorney  General  v.  Malim.  1832. — A  solicitor  duly  admitted  and  inrolled 
in  the  Court  of  Chancery  may  practise  as  a  solicitor  on  the  equity  side  of  this 
Court,  and  recover  his  costs  as  such  solicitor,  without  being  admitted  and  inrolled 
as  a  solicitor  on  the  equity  side  of  the  Court. 

[S.  C.  1  Dowl.  P.  C.  576 ;  1  L.  J.  Ex.  (N.  S.)  184.] 

The  answer  in  this  case  having  been  taken  off  the  file  for  irregularity  (see  ante, 
page  376),  the  relator's  costs  occasioned  by  that  irregularity  were  taxed  by  the 
Master,  who  made  his  certificate  of  that  taxation. 

A  motion  was  now  made  on  behalf  of  the  defendants  that  it  might  be  referred  to 
the  Master  to  review  his  taxation ;  or  else,  that  the  defendant  might  be  at  liberty  to 
except  to  the  Master's  certificate  of  the  taxation. 

The  point  raised  by  the  present  application  was  whether  a  solicitor  admitted  and 
inrolled  in  the  Court  of  [568]  Chancery  could  practise  on  the  equity  side  of  this  Court 
without  being  admitted  and  inrolled  a  solicitor  of  this  Court,  which  depended  on  the 
construction  to  be  put  on  the  statute  2  Geo.  2. (a) 

(a)  Cap.  23.  An  act  for  the  better  regulation  of  attornies  and  solicitors.  The 
following  sections  of  the  act  were  referred  to  in  the  course  of  the  argument : — 

Section  1.  For  the  better  regulation  of  attornies  and  solicitors  practising  in  any 
of  the  Courts  of  law  or  equity  in  that  part  of  Great  Britain  called  England,  it  is 
enacted  "  that  no  person  shall  be  permitted  to  act  as  an  attorney,  or  to  sue  out  any 
writ  or  process,  or  to  commence,  carry  on,  or  defend  any  action  or  actions,  or  any  other 
proceedings,  either  before  or  after  judgment  obtained,  in  the  name  or  names  of  any 
person  or  persons  in  his  Majesty's  Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
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[569]  The  case  was  twice  argued,  first,  before  the  Lord  C/hief  Baron  sitting  alone 
in  equity,  and  afterwards  before  the  whole  Court. 

[570]  Mr.  Boteler,  Mr.  Wakefield,  and  Mr.  Lynch,  in  support  of  the  motion.  In 
Meadowcroft  v.  Holbrooke  (1  H.  Blac.  50)  it  [571]  was  decided  by  Lord  Loughborough, 

&c,,  or  in  any  other  Court  of  record  in  that  part  of  Great  Britain  called  England 
wherein  attornies  have  been  accustomably  admitted  and  sworn,  unless  such  person 
shall  take  the  oath  hereinafter  directed  and  appointed  to  be  taken  by  attornies,  and 
shall  also  be  admitted  and  inrolled  in  such  of  the  said  Courts  where  he  shall  act  as  an 
attorney,  or  shall  be  sworn,  admitted,  and  inrolled  in  the  said  respective  Courts  after 
the  said  1st  day  of  December  1730,  in  such  manner  as  is  hereinafter  directed." 

Section  2.  "  That  the  Judges  of  the  said  Courts  respectively,  or  any  one  or  more 
of  them,  shall,  and  they  are  hereby  authorized  and  required,  before  they  shall  admit 
such  person  to  take  the  said  oath,  to  examine  and  inquire,  by  such  ways  and  means 
as  they  shall  think  proper,  touching  his  fitness  and  capacity  to  act  as  an  attorney  ;  and 
if  such  Judge  or  Judges  respectively  shall  be  thereby  satisfied  that  such  person  is 
duly  qualified  to  be  admitted  to  act  as  an  attorney,  then  and  not  otherwise  the  said 
Judge  or  Judges  of  the  said  Court  respectively  shall,  and  they  are  hereby  authorized 
to  administer  to  such  person  the  oath  hereinafter  directed  to  be  taken  by  attornies, 
and,  after  such  oath  taken,  to  cause  him  to  be  admitted  an  attorney  of  such  Court 
respectively,  and  his  name  to  be  inrolled  as  an  attorney  of  such  Court  respectively 
without  any  fee  or  reward  other  than  one  shilling  for  administering  such  oath  ;  which 
admission  shall  be  written  on  parchment,  in  the  English  tongue,  in  a  common,  legible 
hand,  and  signed  by  such  Judge  or  Judges  respectively,  whereon  the  lawful  stamp 
shall  be  first  impressed,  and  shall  be  delivered  to  such  person  so  admitted." 

Section  3.  "  That  no  person  shall  be  permitted  to  act  as  a  solicitor,  or  to  sue  out 
any  writ  or  process,  or  to  commence,  carry  on,  solicit,  or  defend  any  suit  or  any 
.  proceedings  in  the  name  of  any  other  person  in  any  Court  of  equity,  either  in  his 
Majesty's  High  Court  of  Chancery,  Court  of  equity,  in  the  Exchequer  Chamber,  &c., 
or  in  any  other  inferior  court  of  equity  in  that  part  of  Great  Britain  called  England, 
unless  such  person  shall  take  the  oath  hereinafter  directed  and  appointed  to  be  taken 
by  solicitors  in  Courts  of  equity,  and  shall  also  be  admitted  and  inrolled  on  or  before 
the  said  1st  December,  1730,  in  such  of  the  said  Courts  of  equity  where  he  shall 
act  as  a  solicitor,  or  shall  be  sworn,  admitted,  and  inrolled  after  the  said  1st  December, 
in  such  manner  as  is  hereinafter  directed." 

Section  4.  "  That  the  Master  of  the  Rolls,  or  two  of  the  Masters  of  the  Court 
of  Chancery,  the  Barons  of  the  Court  of  Exchequer,  &c.,  and  the  Judges  of  the  said 
other  Courts  of  equity  for  the  time  being  respectively,  or  any  one  or  more  of  them, 
shall,  and  they  are  hereby  authorized  and  required,  before  he  or  they  shall  admit  any 
person  to  take  the  said  oath,  to  examine  and  inquire  by  such  ways  and  means  as  he 
or  they  shall  think  proper  touching  his  fitness  and  capacity  to  act  as  a  solicitor  in  such 
Courts  of  equity  respectively  ;  and  if  the  said  Master  of  the  Rolls,  or  two  Masters  of 
the  Chancery,  the  Barons  of  the  Court  of  Exchequer,  the  Chancellor  of  the  Duchy  of 
Lancaster,  or  the  Judges  of  the  said  other  Courts  of  equity  for  the  time  being,  or  any 
one  or  more  of  them  respectively,  shall  be  thereby  satisfied  that  such  person  is  duly 
qualified  to  be  admitted  to  act  as  a  solicitor  in  such  Court  of  equity,  then  and  not 
otherwise  the  said  Master  of  the  Rolls,  two  Masters  of  the  Chancery,  the  Barons  of  the 
Court  of  Exchequer,  &c.,  and  the  Judges  of  the  said  other  Courts  of  equity  for  the  time 
being  respectively,  or  any  one  or  more  of  them,  shall,  and  they  are  hereby  authorized 
to  administer  to  such  person  the  oath  hereinafter  directed  to  be  taken  by  solicitors  ; 
and,  after  such  oath  taken,  to  cause  him  to  be  admitted  a  solicitor  in  such  Court  of 
equity,  and  his  name  to  be  inrolled  as  a  solicitor  in  such  Court,  without  any  fee  or 
reward,  other  than  one  shilling  for  administering  such  oath  ;  which  admission  shall 
be  written  on  parchment,  in  English,  and  in  a  common,  legible  band,  and  signed  by 
the  Master  of  the  Rolls,  two  Masters  of  the  Chancery,  the  Barons  of  the  Exchequer, 
the  Chancellor  of  the  Duchy  of  Lancaster,  and  the  Judges  of  the  said  other  Courts 
of  equity  respectively,  or  such  of  them  who  shall  admit  such  person  to  be  a  solicitor, 
whereon  a  treble  forty  shillings  stamp  shall  be  first  impressed,  and  shall  be  delivered 
to  the  person  so  admitted." 

Section  7.  "That  no  person  who  shall  not,  before  the  said  Ist  December,  have 
been  sworn,  admitted,  and  inrolled,  pursuant  to  .the  directions  of  this  act,  shall  be 
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that  a  solicitor  in  Chancery  might  practise  in  this  Court  without  being  ad-[572]-mitted 
a  solicitor  of  this  Court ;  but  that  case  was  distinctly  overruled  by  the  subsequent 
case  of  Vincent  v.  Holt  (4  Taunt.  452),  [573]  It  may  perhaps  be  contended,  on  the 
authority  of  Header  v.  Bloom  (10  J.  B.  Moore,  261),  that  though  the  plaintiffs  them- 

permitted  to  act  as  a  solicitor,  to  sue  out  any  writ  or  process,  or  to  commence,  carry 
on,  solicit,  or  defend  any  suit  or  proceedings  in  the  name  or  names  of  any  other  person 
or  persons,  in  any  of  the  Courts  of  equity  aforesaid,  unless  such  person  shall  have 
been  bound  by  contract  in  writing  to  serve  as  a  clerk  for  and  during  the  space  of  five 
years  to  a  solicitor  duly  and  legally  sworn  and  admitted,  as  hereinbefore  is  directed, 
in  some  or  one  of  the  Courts  of  equity  aforesaid,  and  for  and  during  the  said  term 
of  five  years  shall  have  continued  in  such  service ;  and  also  unless  such  person,  after 
the  expiration  of  the  said  term  of  five  years,  shall  be  examined,  sworn,  admitted,  and 
inrolled  in  the  same  manner  as  persons  who  shall  be  admitted  solicitors  in  the  Courts 
of  equity  aforesaid  are  hereinbefore  required  to  be  examined,  sworn,  admitted,  and 
inrolled," 

Section  8.  "  That  the  Master  of  the  Rolls,  two  Masters  of  the  Chancery,  the  Barons 
of  the  Court  of  Exchequer,  &e.,  and  the  Judges  of  the  said  other  Courts  of  equity  for 
the  time  being  respectively,  or  any  one  or  more  of  them,  shall,  and  they  are  hereby 
authorized  and  required,  before  he  or  they  shall  admit  such  person  to  take  the  said 
oath,  to  examine  and  inquire  by  such  ways  and  means  as  he  or  they  shall  think  proper, 
touching  his  fitness  and  capacity  to  act  as  a  solicitor  in  Courts  of  equity  ;  and  if  the 
Master  of  the  Rolls,  two  Masters  of  the  Chancery,  the  Barons  of  the  Court  of 
Exchequer,  &c,,  and  such  Judge  or  Judges  of  the  said  other  Courts  of  equity  for  the 
time  being  respectively,  shall  be  thereby  satisfied,  that  such  person  is  duly  qualified 
to  be  admitted  to  act  as  a  solicitor  in  such  Court  of  equity,  then,  and  not  otherwise, 
the  said  Master  of  the  Rolls,  two  Masters  of  the  Chancery,  the  Barons  of  the  Court 
of  Exchequer,  &c.,  and  the  said  Judges  of  the  said  other  Courts  of  equity  for  the  time 
being  respectively,  or  any  one  or  more  of  them,  shall,  and  they  are  hereby  authorized 
to  administer  in  open  Court  to  such  person  the  oath  hereinafter  directed  to  be  taken 
by  solicitors,  and,  after  such  oath  taken,  to  cause  him  to  be  admitted  a  solicitor  in  such 
Court  of  equity,  and  his  name  to  be  enrolled  as  a  solicitor  in  such  Court,  without  any 
fee  or  reward,  other  than  one  shilling  for  administering  such  oath ;  which  admission 
shall  be  wi-itten  on  parchment  in  the  English  tongue,  and  in  a  common  legible  hand, 
and  signed  by  the  Master  of  the  Rolls,  two  Masters  of  the  Chancery,  the  Barons  of 
the  Exchequer,  &c.,  and  the  judges  of  the  said  other  Courts  of  equity  respectively, 
or  such  of  them  who  shall  admit  such  person  to  be  a  solicitor,  whereon  a  treble  forty 
shillings  stamp  shall  be  first  impressed,  and  shall  be  delivered  to  the  person  so 
admitted," 

Section  10,  "  That  it  may  be  lawful  for  any  person  who  shall  be  sworn,  admitted, 
and  inrolled  to  be  an  attorney  in  any  of  the  said  Courts  of  King's  Bench,  Common 
Pleas,  Exchequer,  &c.,  or  who  shall  be  sworn,  admitted,  and  inrolled  to  be  a  solicitor 
in  the  said  Court  of  Chancery,  Court  of  equity  in  the  Exchequer  Chamber,  &c.,  or 
any  of  them,  as  hereinbefore  is  directed,  by  and  with  the  consent  and  permission  of 
any  attorney  in  any  of  the  said  other  Courts  of  record  at  Westminster,  &c.,  such 
consent  being  in  writing,  signed  by  such  attorney,  and  in  the  name  of  such  attorney 
to  sue  out  any  writ  or  process,  or  to  commence,  carry  on,  prosecute,  or  defend  any 
action  or  actions,  or  any  other  proceedings  in  such  Court,  notwithstanding  such  person 
is  not  sworn  or  admitted  to  be  an  attorney  of  such  Court :  any  law  or  statute  to  the 
contrary  notwithstanding." 

Section  11.  "That  nothing  in  this  act  contained  shall  extend  either  to  require  or 
authorize  any  judge  or  judges  of  any  Court  of  record  to  swear,  admit,  or  inroU  any 
more  or  greater  number  of  persons  to  be  attornies  of  such  Court,  than  by  the  antient 
usage  and  custom  of  such  Court  hath  been  heretofore  allowed." 

Section  18.  "That  the  chief  clerk  of  the  Court  of  King's  Bench,  or  his  deputy, 
the  clerk  of  the  warrants  in  the  Court  of  Common  Pleas,  or  his  deputy,  &c.,  and  such 
officers  of  the  said  inferior  Courts  of  law  as  the  judge  or  judges  of  the  said  inferior 
Courts  respectively  shall  for  that  purpose  appoint,  shall,  and  they  are  hereby  respec- 
tively required,  from  time  to  time,  without  fee  or  reward  to  inroll  the  name  of  every 
person  who  shall  be  admitted  an  attorney  in  the  said  respective  Courts  of  law, 
pursuant  to  the  directions  in  this  act,  and  the  time  when  admitted,  in  an  alphabetical 
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selves  might  object  to  pay  their  solicitor,  on  the  ground  that  he  is  not  duly  admitted 
and  inroUed,  it  is  not  competent  to  other  persons  to  raise  that  objection  ;  the  contrary 
however,  would  appear  to  have  been  decided  in  Prebble  v.  Boghurst  (2  Sim.  246). 

In  the  year  in  which  the  act  passed,  460  persons,  and  in  the  following  year,  1360 
persons,  were  admitted  solicitors  on  the  equity  side  of  the  Court.  The  Court  would 
not  have  allowed  those  persons  to  be  admitted  if  the  act  had  not  operated  to 
require  it. 

The  saving  contained  in  the  27th  section  with  respect  to  the  admission  and  inrolraent 
of  the  attornies  or  clerks  of  the  offices  of  the  king's  remembrancer,  treasurer's  remem- 
brancer, and  pipe  or  office  of  Pleas,  must,  so  far  as  relates  to  the  business  of  the  king's 
remembrancer's  office,  have  had  reference  to  the  business  of  the  revenue,  and  not  to 

order,  in  rolls  or  books  to  be  provided  and  kept  for  that  purpose  in  said  several  and 
respective  offices ;  and  also  that  the  senior  clerk  of  the  petty  bag  office  in  the  Court 
of  Chancery,  or  his  deputy,  the  king's  remembrancer  of  the  Court  of  Exchequer,  or 
his  deputy,  &c ,  and  such  officers  of  the  inferior  Courts  of  equity  as  the  judge  or 
judges  of  such  inferior  Courts  respectively  shall  for  that  purpose  appoint,  shall,  and 
they  are  hereby  respectively  required,  from  time  to  time,  without  fee  or  reward,  to 
inroU  the  name  of  every  person  who  shall  be  admitted  a  solicitor  in  the  said  respective 
Courts  of  equity,  pursuant  to  the  directions  in  this  act,  and  the  time  when  admitted, 
in  an  alphabetical  order,  in  rolls  or  books  to  be  kept  for  that  purpose  in  the  said 
respective  offices  in  the  said  Courts  of  equity ;  to  which  rolls  or  books  in  the  said 
Courts  of  law  and  equity  respectively  all  persons  shall  and  may  have  free  access 
without  fee  or  reward." 

Section  20.  "  That  any  person  who  shall  be  sworn,  admitted,  and  inrolled  to  be  an 
attorney  in  any  of  the  said  Courts  of  King's  Bench,  Common  Pleas,  Exchequer,  &c., 
as  hereinbefore  directed,  may  be  sworn,  admitted,  and  inrolled  to  be  a  solicitor  in  all 
.  or  any  of  the  Courts  of  equity  aforesaid,  without  any  fee  for  the  oath,  or  any  stamp 
to  be  impressed  on  the  parchment  whereon  such  admission  shall  be  written,  if  the 
Master  of  the  Kolls,  two  Masters  of  the  Chancery,  the  Barons  of  the  Court  of 
Exchequer,  &c.,  and  the  judges  of  the  said  other  Courts  of  equity  for  the  time  being, 
or  any  of  them  respectively,  shall,  upon  examining  such  attorney  touching  his  fitness 
and  capacity  to  act  as  a  solicitor  in  Courts  of  equity,  be  satisfied  that  such  attorney 
is  duly  qualified  to  be  so  admitted," 

Section  21.  Provided  also,  and  it  is  hereby  further  enacted,  "That,  from  and  after 
the  first  day  of  December  one  thousand  seven  hundred  and  thirty,  any  person  who 
shall  be  sworn,  admitted,  and  inrolled  to  be  a  solicitor  in  any  of  the  said  Courts  of 
Chancery,  Exchequer,  &c.,  as  hereinbefore  directed,  shall  and  may  be  sworn,  admitted, 
and  inrolled  to  be  a  solicitor  in  all  or  any  of  the  said  other  Courts  of  equity,  or  in  any 
inferior  Court  of  equity,  without  any  fee  for  the  oath,  or  any  stamps  to  be  impressed 
on  the  parchment  whereon  such  admission  shall  be  written,  in  case  the  Master  of  the 
Rolls,  two  Masters  of  the  Chancery,  the  Barons  of  the  Court  of  Exchequer,  &c.,  and 
the  judges  of  the  said  other  Courts  of  equity  for  the  time  being,  or  any  of  them 
respectively,  shall,  upon  examining  such  person  touching  his  fitness  and  capacity  to 
act  as  a  solicitor  in  Courts  of  equity,  be  satisfied  that  such  person  is  duly  qualified 
to  be  so  admitted." 

Section  27.  "That  nothing  in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  the  examination,  swearing,  admission,  or  inrolment  of  the  attornies  or  clerks 
of  the  offices  of  the  king's  remembrancer,  treasurer's  remembrancer,  pipe,  or  office  of 
Pleas,  in  the  Court  of  Exchequer,  at  Westminster  for  the  time  being ;  but  that  the 
said  attornies  and  clerks  of  the  said  respective  offices  shall  and  may  be  approved, 
sworn,  admitted  and  practise  in  the  said  Court  of  Exchequer,  or  may  practise  in  any 
other  of  the  Courts  of  record  before  mentioned,  in  the  name  and  with  the  consent  of 
some  sworn  attorney  of  such  Court,  such  consent  to  be  in  writing,  and  signed  by  such 
attorney  as  aforesaid,  in  like  manner  as  they  have  usually  done,  and  might  have  done, 
before  the  making  of  this  act,  any  thing  herein  contained  to  the  contrary  in  any  wise 
notwithstanding ;  and  that  it  shall  and  may  be  lawful  for  any  person  who  shall  be 
sworn,  admitted,  and  inrolled  an  attorney  or  solicitor  in  any  of  the  several  Courts 
before  mentioned,  according  to  the  direction  of  this  act,  to  practise  and  solicit  in  the 
said  respective  offices,  in  the  same  manner  as  heretofore  has  been  done ;  any  thing 
hereinbefore  contained,  or  any  law  or  statute  to  the  contrary  notwithstanding." 
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the  equity  business  of  this  Court.  In  Fowler's  Exchequer  Practice  (vol.  2,  p.  386)  it 
is  stated  that  the  solicitors  of  other  Courts  may  be  admitted  to  practise  in  this  Court : 
and  the  form  of  the  admission  is  given.  There  is  not  only  nothing  to  shew  that  a 
solicitor  of  the  other  Courts  need  not  be  admitted ;  but,  on  the  contrary,  the  form 
of  admission  shews  that  he  ought  to  be  admitted ;  it  also  shews  what  has  been  the 
construction  put  on  the  act  by  the  Court.  The  statute,  with  the  exception  of  the 
24th  section,  is  remedial.  Until  the  passing  of  [574]  the  act,  no  roll  was  kept  for 
inrolling  the  admission  of  solicitors.  The  18th  section  enacts  that  solicitors  shall  be 
inrolled  in  their  proper  Courts,  and  directs  a  roll  to  be  prepared  and  kept.  The 
legislature  intended  that  no  person  should  practise  who  had  not  been  admitted  and 
inrolled.  The  27th  section  does  not  correspond  with  the  rest  of  the  statute,  different 
language  being  employed,  the  word  "office"  being  used  in  that  section  instead  of  the 
word  Court,  which  is  contained  in  the  rest  of  the  act.  The  27th  section  ought  to  be 
construed  as  having  reference  to  the  official  business  transacted  in  the  office  of  the 
king's  remembrancer,  and  not  to  the  judicial  business  of  the  Court.  There  is  a 
manifest  distinction  throughout  the  act  between  the  plea  side  and  the  equity  side 
of  the  Court.  On  the  plea  side,  the  practice  is  limited  to  four  attornies.  By  the 
18th  section,  provision  is  made  for  the  keeping  on  the  equity  side  a  roll  for  the 
admission  of  solicitors ;  but  no  such  provision  is  made  on  the  plea  side,  because  it  was 
not  intended  that  any  more  than  four  attornies  should  practise.  It  is  quite  clear, 
from  the  reasons  given  for  the  judgment,  that  Meadowcroft  v.  Holbrooke  is  mis-reported. 

Mr.  Serjeant  Stephen,  Mr.  Griffith  Eichards,  Mr.  Busby,  and  Mr.  Mansel  for  the 
relators.  In  Prebble  v.  Boghurst  the  master  declined  to  tax  the  costs,  and  the  applica- 
tion was  made  by  the  solicitor,  and  not  by  the  party  ordered  to  pay  the  costs,  that 
the  master  might  review  his  certificate :  the  case  of  Reader  v.  Bloom  is  not  therefore 
in  any  manner  affected  by  the  decision  in  Prebble  v.  Boghurst.  It  is  necessary  to  refer 
not  only  to  the  act,  but  to  the  practice  both  before  and  after  the  passing  of  that  act. 
On  both  sides  of  the  Court,  until  the  late  act  of  parliament  (stat.  1  Will.  4,  c.  70) 
opening  the  law  side  of  the  Court,  all  business,  either  law  or  equity,  has  been  trans- 
acted in  the  name  [575]  of  the  sworn  attorney  on  the  law  side,  and  of  the  sworn 
clerk  on  the  equity  side ;  and  those  clerks  have  been  the  only  persons  of  whom  the 
Court  took  notice  as  its  officers,  though  the  attornies  of  other  Courts  have,  through 
the  medium  of  the  four  sworn  attornies,  constantly  practised  without  being  admitted, 
or  without  a  roll  being  kept  for  their  admission  to  be  entered.  In  taxing  costs,  the 
costs  have  been  considered  due  to  the  recognised  officer  of  the  Court,  and  not  to  the 
solicitor  by  whom  he  was  employed.  The  act  only  operates  to  prevent  a  person  from 
practising  as  a  solicitor  who  has  not  been  admitted  in  any  other  Court.  No  attempt 
has  been  made  to  shew  any  part  of  the  act  which  authorises  attornies  to  practise  on 
the  plea  side,  which  they  have  constantly  done  in  the  name  of  one  of  the  four  sworn 
attornies,  though  the  27th  section  is  equally  applicable  to  the  equity  side.  The 
average  number  of  admissions  since  1730  does  not  exceed  forty  or  fifty  a  year. 
Without  considering  the  increase  in  the  number  of  practitioners,  it  appears  that  100 
years  ago,  1300  solicitors  were  admitted,  and  now  only  forty.  The  necessary  infer- 
ence is  that  there  was  some  mistake  in  the  construction  of  the  act  shortly  after  it 
was  passed ;  and  that  such  mistake  was  subsequently  discovered.  It  does  not  appear 
what  proportion  of  the  forty  or  fifty  now  admitted  are  solicitors  of  the  Court  of 
Chancery.  The  practice  is  in  favour  of  the  relators,  as  is  also  the  only  direct  case 
upon  the  subject.  By  the  prohibitory  clauses  of  the  statute,  an  attorney  would  have 
been  prevented  from  practising  on  the  plea  side.  And  there  is  nothing  but  the  27th 
section  which  authorises  attornies  of  the  other  Courts  to  employ  an  attorney  on  the 
plea  side ;  and,  if  so,  the  same  rule  applies  on  the  equity  side.  The  books  of  practice 
state  that  every  attorney  in  any  other  Court  of  record  is  a  solicitor  in  this  Court 
without  any  special  admission  thereto  (Edmund's  Exch.  2). 

[576]  According  to  the  act,  a  person  admitted  in  either  the  King's  Bench  or  the 
Common  Pleas  might  be  admitted  in  the  other  of  those  two  Courts ;  but  the  monopoly 
in  the  Exchequer  made  it  reasonable  that  the  legislature  should  provide  a  remedy, 
which  it  did  by  the  27th  section.  The  only  business  that  requires  the  saving  clause 
must  be  business  done  in  Court.  There  is  no  ground  for  limiting  it  to  the  revenue 
business  ;  the  clause  is  quite  general.  It  has  been  said  that  the  king's  remembrancer's 
office  and  the  equity  side  of  the  Exchequer  are  distinct  things,  but  the  constant 
description  of  the  equity  side  of  the  Court  is  the  office  of  the  king's  remembrancer ; 
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and  persons  who  practise  in  the  equity  side  of  the  Court,  are  said  to  practise  in  the 
office  of  the  king's  remembrancer.  If  Vincent  v.  Holt  be  opposed  to  Meadowcroft  v. 
Holbrooke,  the  former  decision  is  correct.  In  that  case  Lord  Loughborough  says : 
"  The  words  of  the  24th  section  are,  without  being  admitted  and  inrolled  as  aforesaid  : 
at  the  first  blush  this  would  appear  to  mean  admitted  by  the  Court  in  question ;  but, 
on  looking  at  the  act,  there  would  appear  to  a  distinction  made  between  persons 
admitted  before  1730  and  persons  admitted  afterwards."  It  is  plain  that  it  was  on 
this  reasoning,  whether  right  or  wrong,  that  Lord  Loughborough  proceeded ;  and  it 
is  clear  that  his  reasoning  was  not  understood  in  Vincent  v.  Holt.  The  practice  is 
uniform  for  solicitors  in  Chancery  to  carry  on  practice  on  the  equity  side  of  this  Court 
in  the  name  of  a  clerk  in  Court.  The  object  of  the  27th  section  was  to  benefit  the 
officers  named  in  that  section,  and  to  enable  them  to  practise  in  other  Courts,  though 
not  sworn  and  admitted  in  the  other  Courts.  The  word  office  must  be  considered 
as  synonymous  with  the  word  Court ;  a  great  portion  of  the  business  of  the  pipe  office 
is  done  in  open  Court.  There  is  no  reason  why  the  king's  remembrancer's  office  should 
be  held  to  apply  to  the  revenue ;  for  before  the  late  act  (stat.  1  Will.  4,  c.  70)  all 
references  in  causes  between  [577]  subject  and  subject  were  made  to  the  deputy 
remembrancer.  There  are  no  distinct  clerks  in  the  king's  remembrancer's  office  with 
respect  to  the  revenue.  If  the  word  office  were  confined  to  a  particular  house  or  room, 
the  word  "  practise  or  solicit,"  used  in  the  act,  could  have  no  meaning. 

Mr.  Boteler  replied. 

Cur.  adv.  vult. 

June  6th. — Lord  Lyndhtjrst,  C.  B.,  now  delivered  the  judgment  of  the  Court : — 
The  question  argued  in  this  case  was  whether  a  solicitor  admitted  and  inrolled  in  the 
Court  of  Chancery  has  or  has  not  a  right  to  practise  on  the  equity  side  of  this  Court, 
without  being  admitted  and  inrolled  as  a  solicitor  on  the  equity  side  of  the  Court.  It 
is  a  question  of  great  importance  to  the  practice  of  the  Court^and  to  parties  who  have 
acted  as  solicitors  without  being  admitted.  The  case  was  originally  argued  at  great 
length  before  me  at  Gray's  Inn  Hall,  on  the  general  ground  of  the  statute  and  the 
decision  in  Vincent  v.  Holt.  My  attention  was  afterwards  drawn  to  the  27th  section 
of  the  act ;  and  there  appeared  to  me  to  be  so  much  doubt  in  the  case  that  I  thought 
it  desirable  that  the  parties  should  have  the  opinion  of  the  whole  Court.  And  it 
has  now  been  argued  with  great  learning  and  ability.  I  confess  that,  looking  at  the 
act  independently  of  the  27th  section,  I  should  entertain  some  doubt  whether  Lord 
Loughborough's  was  not  the  correct  decision. 

The  clause  as  to  the  inrolment  of  solicitors  is  in  the  same  language  as  the  clause 
as  to  the  inrolment  of  attornies.  The  10th  section  provides,  in  terms,  that  an  attorney 
admitted  and  inrolled  in  one  Court  may,  with  the  consent  in  writing  of  an  attorney 
admitted  and  inrolled  in  another  Court,  practise  in  that  Court  in  the  name  of  such 
attorney,  though  he  has  not  himself  been  admitted  an  attorney  of  that  Court.  It 
would  seem,  therefore,  to  have  been  considered  that  an  attorney  of  one  Court  was  not 
prevented  from  prac-[578]-tising  in  another  Court  with  the  consent  of  an  attorney  of 
that  Court.  If  that  be  so,  the  clauses  being  the  same,  it  would  appear  not  to  be 
necessary  that  there  should  be  any  inrolment  of  a  solicitor  in  equity,  the  solicitor 
practising  in  the  name  of  a  clerk  in  Court. 

There  is  one  difficulty,  I  admit.  The  21st  section  was  pointed  out  in  the  argument, 
by  which  a  privilege  is  given  to  an  attorney  admitted  and  inrolled  in  one  Court  of 
equity,  to  be  admitted  and  inrolled  in  another  without  payment  of  fees.  Now  it 
seems  that  such  a  proviso  would  not  confer  any  privilege  on  a  solicitor,  if  the  solicitor 
could  practise  in  the  name  of  the  clerk  in  Court  without  being  admitted ;  however, 
the  proviso  appears  to  apply  to  other  Courts,  with  the  constitution  of  which  I  am 
unacquainted.  And  it  seems  unnecessary  to  come  to  any  decision  on  the  general 
clauses ;  I  only  mention  this  as  shewing  my  grounds  for  concurring  in  the  first  decision 
before  Lord  Loughborough.  There  are  provisions  applying  peculiarly  to  the  Court 
of  Exchequer.  The  11th  section  directs  that  no  more  attornies  than  have  been 
admitted  by  antient  custom  shall  be  admitted.  At  the  passing  of  the  act,  four 
sworn  attornies  only  practised  on  the  plea  side.  Since  that  act,  until  the  passing  of 
the  late  act,  four  sworn  attornies  only  have  been  admitted.  The  18th  section  provides 
that  each  Court  shall  have  a  roll  for  attornies  and  solicitors ;  but,  in  the  Court  of 
Exchequer,  a  roll  is  directed  to  be  provided  for  solicitors  only,  and  not  for  attornies. 
This  brings  me  to  the  27th  section,  which  provides  that  the  act  shall  not  extend  to  the 
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examination,  swearing,  admission,  or  inrolment,  among  other  persons,  of  the  attornies 
or  clerks  of  the  office  of  the  king's  remembrancer.  Now  what  are  the  clerks  in  the 
office  of  the  king's  remembrancer  1  The  side  and  sworn  clerks  by  whom  all  the  equity 
and  revenue  business  is  transacted.  The  act,  therefore,  provides  that  nothing  therein 
contained  shall  affect  those  officers.  "We  all  know  that  those  officers  are  not  admitted 
and  inrolled,  but  only  admitted,  as  before  the  act.  The  section  goes  on  to  provide 
[579]  in  the  same  manner  for  the  clerks  of  the  office  of  pleas.  Then  it  goes  on  to 
provide,  "that  it  shall  and  may  be  lawful,  from  and  after  the  1st  day  of  December, 
1730,  for  any  person  who  shall  be  sworn,  admitted,  and  inrolled  an  attorney  or  solicitor 
in  any  of  the  several  Courts  before-mentioned,  according  to  the  directions  of  the  act, 
to  practise  and  solicit  in  the  said  offices  in  the  same  manner  as  theretofore  had  been 
done."  In  what  offices  1  In  the  office  of  pleas  and  office  of  the  king's  remembrance!'. 
Now  we  know  that,  in  the  name  of  the  four  attornies  of  the  office  of  pleas,  attornies 
of  the  other  Courts  have  constantly  practised  up  to  the  passing  of  the  late  act  of 
parliament.  But  how  have  they  practised?  Not  in  the  limited  way  suggested  ;  but, 
from  the  issuing  of  the  writ  up  to  final  judgment.  This  is  the  construction  which 
has  been  put  on  practising  in  the  office  of  pleas.  What  is  the  other  office  1  The  office 
of  the  king's  remembrancer,  in  which  is  transacted  business  of  the  revenue,  and  business 
in  equity.  So  likewise,  solicitors  practise  in  the  name  of  a  clerk  in  Court,  but  not  in 
the  office  only,  but  up  to  the  hearing.  I  think  this  is  the  true  meaning  of  the  27th 
section ;  and  that,  whatever  doubt  might  be  entertained  on  the  other  clauses  of  the 
act  taken  by  themselves,  yet,  so  far  as  relates  to  the  Court  of  Exchequer,  this  case 
has  been  particularly  and  specially  provided  for ;  and  that  it  is  not  necessary  for  a 
solicitor  to  be  admitted  and  inrolled  in  this  Court,  if  he  be  a  solicitor  of  the  Court  of. 
Chancery ;  but  he  may,  in  the  name  of  a  clerk  in  Court,  carry  on  an  equity  suit  from 
the  commencement  to  the  termination  of  it :  such  has  been  the  practice  of  the  Court 
ever  since  the  passing  of  the  act.  What  the  Court,  therefore,  decides  is  in  conformity 
with  the  usage  ever  since  the  statute  Geo.  2. 
Motion  refused,  with  costs. 

[580]  The  Imperial  Gas  Light  Company  v.  Clarke  and  Dixon.  Feb.  16th, 
1832. — An  annuity  was  granted  to  A.,  in  consideration  of  certain  services  performed 
by  him.  A.  assigned  the  annuity  for  a  valuable  consideration  to  B.,  the  deed  of 
assignment  containing  the  usual  power  of  attorney  to  sue  and  give  discharges, 
and  which  power  was  declared  to  be  irrevocable.  A.  shortly  after  the  assignment 
quitted  England.  B.  having  brought  an  action  in  the  name  of  A.  for  arrears  of 
the  annuity,  the  grantors  filed  their  bill  against  A.  and  B.  to  restrain  the  pro- 
ceedings at  law,  alleging  that  the  annuity  had  been  obtained  through  fraud  and 
misrepresentation ;  and  that  it  had  been  assigned  to  B.  colourably,  and  without 
consideration.  B.  by  his  answer  denied  all  knowledge  of  the  alleged  fraud  or 
misrepresentation,  and  claimed  to  be  a  purchaser  for  a  full  consideration.  No 
answer  being  put  in  by  A.  who  continued  abroad,  an  injunction  obtained  by  the 
plaintifis  against  A.  and  B.  was  dissolved  as  to  B.,  who  proceeded  to  trial  in  the 
action  at  law  commenced  by  him  in  the  name  of  A.  (the  plaintiffs  in  equity  appearing 
on  such  trial)  and  recovered  a  verdict.  The  plaintiffs  subsequently  moved  for  an 
attachment  against  the  solicitor  of  B.  for  a  breach  of  the  injunction ;  but  the 
Court  refused  the  application. 

[For  proceedings  in  Common  Pleas  see  7  Bing.  95.] 

The  defendant  Clarke  had  acted  as  secretary  to  the  plaintiffs,  the  Imperial  Gas 
Light  Company.  In  consideration  of  his  services  as  such  secretary,  and  on  his  retiring 
from  that  office,  the  plaintiffs,  by  a  deed,  granted  to  him  an  annuity  of  4001.  for  his 
life.  The  defendant  Clarke  afterwards  assigned  this  annuity  for  a  valuable  consideration 
to  the  defendant  Dixon,  and  subsequently  quitted  England. 

After  Clarke  had  left  England,  the  annuity  having  become  in  arrear,  the  defendant 
Dixon  commenced  an  action  against  the  plaintiffs,  in  the  name  of  the  defendant  Clarke, 
on  the  deed,  for  the  recovery  of  those  arrears :  upon  which  the  plaintiffs  filed  their  bill 
against  Clarke  and  Dixon,  alleging  that  the  plaintiffs  had  been  induced  to  grant  the 
annuity  to  Clarke,  in  the  belief  that  he  had  rendered  them  important  services ;  but 
that,  since  the  execution  of  the  annuity  deed,  they  had  discovered  that  instead  of 
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rendering  them  valu.able  services,  he  had  been  guilty  of  great  misconduct  and  had  done 
various  acts  to  the  prejudice  of  the  company.  The  bill  alleged  that  under  the  circum- 
stances the  plaintiffs  would  have  been  intitled  to  withhold  the  payment  of  the  annuity 
from  the  defendant  Clarke ;  and  it  charged  that  the  assignment  of  the  annuity  by  Clarke 
to  Dixon  was  merely  a  colourable  assignment,  without  any  valuable  consideration,  and 
that  Dixon  was  merely  a  trustee  for  Clarke. 

The  plaintiffs  obtained  the  common  injunction  for  want  of  an  answer. 

The  defendant  Dixon,  by  his  answer,  stated  himself  to  [581]  be  a  purchaser  of  the 
annuity  from  Clarke  for  a  valuable  consideration  ;  the  amount  of  which,  and  the  manner 
in  which  it  was  paid,  and  the  particulars  relating  thereto,  he  stated  in  his  answer.  He 
by  his  answer  also  denied  all  knowledge  of  the  alleged  misconduct  of  Clarke. 

After  Dixon  had  filed  his  answer,  he  obtained  the  usual  order  nisi  to  dissolve  the 
injunction  obtained  by  the  plaintiffs. 

Feb.  21st,  1830. —Mr.  Jervis,  Mr.  Serjeant  Adams,  and  Mr.  Griffith  Richards  now 
shewed  special  cause  against  the  injunction  being  dissolved. 

The  special  cause  shewn  was  that  the  action  was  brought  in  the  name  of  Clarke, 
who  had  not  put  in  any  answer  to  the  bill. 

Mr.  Simpkinson  and  Mr.  Rolfe,  for  the  defendant  Dixon,  urged  that  though  the 
action  was  necessarily  brought  in  the  name  of  Clarke  as  the  grantee  of  the  annuity, 
yet  that  the  action  was  substantially  the  action  of  Dixon,  who  had  put  in  a  full  answer 
to  the  bill. 

In  the  course  of  the  argument  Joseph  v.  DmibUday  (1  Ves.  &  Bea.  497),  Kilhy  v. 
Stanton  (2  Younge  &  Jerv.  75),  Priddy  v.  Rose  (3  Meriv.  86),  and  Montague  v.  Hill 
(4  Russ.  128),  were  cited. 

The  injunction  was  dissolved  as  to  the  defendant  Dixon. 

June  2Tth,  1831. — A  motion  was  this  day  made  to  dismiss  the  plaintiffs'  bill  as 
against  the  defendant  Dixon,  for  want  of  prosecution. 

Mr.  Simpkinson  and  Mr.  Rolfe,  in  support  of  the  motion. 

[582]  Mr.  Jervis  and  Mr.  Griffith  Richards  shewed  for  special  cause  against  the 
dismissal  of  the  bill  that  no  answer  had  yet  been  put  in  by  the  defendant  Clarke. 

Mr.  Simpkinson  and  Mr.  Rolfe,  for  the  motion,  contended  that  the  answer  of  the 
defendant  Clarke,  if  filed,  could  not  be  read  as  against  the  defendant  Dixon,  and  that, 
therefore,  if  he  were  to  admit  the  whole  equity  of  the  plaintiffs'  bill,  it  could  not  be 
used  against  Dixon.     Montague  v.  Hill  (4  Russ.  128). 

The  special  cause  was  disallowed,  but  the  bill  was  retained  on  the  plaintiffs  under- 
taking to  file  a  replication  forthwith. 

The  injunction  having  been  dissolved  against  Dixon,  he  applied  to  the  Court  of 
King's  Bench,  to  have  the  cause  put  in  the  paper  for  trial ;  upon  which  the  solicitor 
for  the  plaintiffs  in  equity  applied  to  the  Judge  at  law  to  stay  the  trial  of  the  action, 
but  the  Judge  declined  to  interfere.  The  action  was  accordingly  tried,  the  plaintiffs 
in  equity  and  the  defendants  at  law  appearing  on  the  trial  and  contesting  the  right 
of  the  plaintiff  at  law  to  recover.  A  verdict  was  found  for  the  plaintiff  at  law,  the 
defendant  in  equity. 

A  motion  was  now  made,  on  the  part  of  the  plaintiffs  in  equity,  for  an  attachment 
against  Mr.  Hurst,  the  solicitor  of  the  defendant  Dixon,  for  a  breach  of  the  injunction, 
by  which  the  defendant  Clarke  was  restrained  from  proceeding  at  law. 

In  support  of  the  motion,  it  was  contended  that,  Clarke  being  injoined  from  pro- 
ceeding at  law,  the  trial  of  the  action  commenced  by  Dixon  in  the  name  of  Clarke 
was  a  breach  of  that  injunction. 

[583]  For  the  defendant  Dixon  it  was  argued  that,  as  the  injunction  had  been 
dissolved  as  to  him,  he  was  at  liberty  to  proceed  in  the  action  which,  the  subject 
matter  being  a  chose  in  action,  was  necessarily  commenced  in  the  name  of  Clarke, 
instead  of  in  the  name  of  Dixon.  It  was  also  insisted  that  the  plaintiffs  had  waived 
any  objection  to  the  proceeding,  by  appearing  on  the  trial  of  the  action  at  law. 

Mr.  Jervis  and  Mr.  Griffith  Richards,  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  Rolfe,  for  the  defendants. 

Feb.  16th,  1832. — Lord  Lyndhurst,  C.  B.  This  was  a  motion  for  an  attach- 
ment against  Mr.  Hurst  for  a  breach  of  an  injunction  granted  by  this  Court.  An 
injunction  was  originally  granted  to  restrain  proceedings  by  Clarke  and  Dixon,  on 
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an  annuity  deed,  executed  by  the  company  to  Clarke,  and  assigned  by  him  to  Dixon. 
An  answer  having  been  put  in  by  Dixon,  the  injunction  as  to  him  was  dissolved.  After 
that.  Hurst  applied  to  have  the  cause  at  law  put  in  the  paper,  which  was  communicated 
to  the  solicitors  for  the  plaintiffs  in  equity — the  plaintiffs'  solicitors  did  not  apply  to 
this  Court,  but  to  Lord  Tenterden,  who  said  he  would  not  interfere,  but  that  they 
must  apply  to  this  Court.  They  did  not  so  apply,  but  they  new  modelled  the  record, 
and  appeared  on  the  trial.  The  cause  was  not  in  any  respect  tried  as  an  undefended 
cause  ;  and,  under  the  circumstances,  I  think  an  attachment  ought  not  to  go. 

[His  Lordship  then  stated,  in  detail,  the  assignment  of  the  bond,  and  the  power 
of  attorney  contained  in  the  assignment,  to  recover  the  money  due  on  the  bond,  which 
was  declared  to  be  irrevocable,  and  the  covenants,  including  the  covenant  not  to 
revoke.] 

[584]  Clarke  not  only  gave  Dixon  a  power  to  sue  in  his  name,  but  that  power  is 
expressly  made  irrevocable.  Clarke  could  never  have  intended  that  it  should  be 
revocable ;  Dixon  had  a  right  to  proceed  at  law  in  the  name  of  Clarke. 

Under  these  circumstances  this  bill  was  filed,  and  an  injunction  was  obtained 
against  Clarke  for  want  of  an  answer ;  a  like  injunction  was  obtained  against  Dixon. 
The  injunction  against  Dixon  was  afterwards  dissolved  on  the  merits.  At  the  time 
when  cause  was  shewn  against  dissolving  the  injunction,  the  merits  were  very  fully 
discussed,  and  the  answer  was  considered  full  and  sufficient.  On  that  occasion  the 
injunction  was  dissolved.  And  why,  under  these  circumstances,  should  Dixon  not  be 
allowed  to  proceed  ?  Hurst  was  not  employed  by  Clarke,  but  by  Dixon,  having  no 
concern  with  Clarke.  Under  these  circumstances,  I  see  no  reason  why  Dixon  should 
not  be  allowed  to  proceed  in  a  cause  instituted  by  him  in  fact,  though  in  point  of  form 
in  the  name  of  Clarke.  If  Dixon  were  to  be  restrained,  he  might  be  restrained  for 
ever.  One  ground  taken  has  been  that  Clarke's  answer  might  be  material  evidence 
against  Dixon.  That  might  be  evidence  in  the  action,  from  the  circumstance  of  the 
action  being  necessarily  brought  in  the  name  of  Clarke ;  but  it  could  not  be  used  in 
this  suit  as  against  Dixon,  according  to  the  rules  of  justice  and  the  settled  practice  of 
this  Court. 

I  think  therefore  on  this  ground  that,  if  the  application  had  been  made  in  the 
first  instance,  the  Court  would  not  have  interposed  to  prevent  Dixon  from  trying  the 
cause.  Another  reason  is  that  the  very  ground  on  which  it  is  insisted  that  he  should 
be  so  injoined  fails  in  this  stage  of  the  cause.  The  answer  could  not  now  be  made 
use  of  in  the  action  at  law. 

Motion  refused. 

[585]  The  Eev.  John  Austin,  Clerk,  Plaintiff,  and  William  Allen,  Samuel 
Andrew,  John  Laker  Napper,  John  Drinkald,  and  Joshua  Drinkald, 
Defendants.  April  27th,  1831;  June  11,  1832. — Tares  and  other  artificial  grasses, 
cut  green,  and  given  to  husbandry  horses  used  in  the  cultivation  of  the  farm, 
are  not  liable  to  the  payment  of  tithes,  where  there  is  no  sufficient  sustenance  of 
any  other  description  for  the  horses  on  the  farm.  And  whether  there  was  or 
was  not  sufficient  sustenance  is  a  question  of  fact  and  the  subject  of  inquiry 
before  the  Master.— The  tithe  of  tares,  clover,  and  other  artificial  grasses,  cut 
green,  and  consumed  by  husbandry  horses,  is  in  the  nature  of  an  agistment 
tithe;  and  is  not  agistment  tithe,  following  all  the  circumstances  of  agistment 
tithe. — Where  a  farm  was  situate  in  two  parishes,  and  tares  and  other  artificial 
grasses  were  cut  green  in  one  parish,  and  carried  to  the  farm  buildings  which 
were  situate  in  the  other  parish,  and  there  given  to  husbandry  horses  used  in  the 
cultivation  of  the  whole  farm ;  it  was  referred  to  the  Master  to  inquire  whether 
the  proportion  of  the  produce  of  the  lands  consumed  by  the  horses  was  in 
proportion  to  the  labour  of  the  horses  employed  in  each  parish. 

Bill  by  the  rector  of  Pulborough,  in  the  county  of  Sussex,  and  as  such  intitled  to 
all  tithes,  great  and  small,  against  occupiers  of  lands  in  the  parish  and  rectory,  for  an 
account  and  satisfaction  of  tithes  from  Michaelmas,  1828. 

The  bill,  among  other  claims,  to  which  it  is  unnecessary  to  refer,  claimed,  as 
against  the  defendants  Andrew,  Napper,  and  the  Drinkalds,  the  tithes  of  vetches, 
tares,  clover,  and  other  artificial  grasses,  cut  or  mown  when  green,  which  they  alleged 
had  been  wholly  consumed  by  the  horses  employed  by  them  in  and  about  the  cultiva- 
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tion  and  husbandry  of  their  said  lands ;  but  the  bill  charged  that  such  vetches,  tares, 
clover,  and  artificial  grasses,  so  cut  green,  were  not  wholly  consumed  by  such 
husbandry  horses,  or  were  unnecessarily  consumed  by  them ;  for  that  the  defen- 
dants, at  and  during  the  times  when  they  alleged  that  they  fed  their  husbandry 
horses  with  the  articles  cut  green  as  aforesaid,  had  upon  their  farms  sufficient  food 
for  their  husbandry  horses  exclusive  of  such  articles ;  and,  particularly,  that  they  had 
large  quantities  of  hay,  which  had  grown  upon  their  farms,  and  other  fodder,  the 
produce  of  their  farms ;  and  they  had  also  upon  their  farms  pasturage  sufficient  for 
such  husbandry  horses,  and  they  might  have  fed  their  husbandry  horses  upon  or  by 
means  [586]  of  such  hay  and  other  fodder,  or  of  such  pasturage,  and  without  consuming 
the  articles  so  cut  green  as  aforesaid  for  that  purpose. 

The  defendants  by  their  answer  admitted  that  the  defendants  Andrew,  Napper, 
and  the  Drinkalds,  had  cut  and  mown  upon  their  farms  the  several  quantities  of  tares 
and  other  artificial  grasses  mentioned  in  the  answer,  and  which  had  been  cut  green, 
and  consumed  by  husbandry  horses  and  cattle  used  for  the  cultivation  of  their  farms, 
for  which  they  had  not  otherwise  sufficient  fodder ;  the  only  other  fodder  being  old 
hay,  which  was  so  bad,  from  the  wetness  of  the  season  when  it  was  grown,  that  the 
horses  would  not  eat  it.  The  defendants  insisted  that  no  tithes  were  payable  in 
respect  of  the  tares  and  other  artificial  grasses  so  cut  green  and  given  to  their  husbandry 
horses  and  cattle.  And  they  stated  that  the  tares  and  other  artificial  grasses  which 
they  had  cut  green  were  wholly  consumed  by  the  husbandry  horses  and  cattle,  and 
during  a  time  when  they  had  not  upon  their  farms  other  sufficient  food,  though  they 
admitted  that  they  had  grown  hay  upon  their  farms,  but  which,  for  the  reasons  afore- 
said, was  not  sufficient  fodder,  and  they  had  no  other  fodder,  and  in  particular  no 
pasturage,  except  such  as  was  required  for  the  sustenance  of  their  other  stock  and 
cattle,  and  which  yielded  tithe  to  the  plaintiff;  and  they  stated  that  no  part  of  the 
hay  on  their  farms  during  the  time  the  horses  were  fed  with  green  fodder  was  sold 
or  disposed  of. 

The  defendant  Napper  stated  that  he  occupied  some  lands  in  the  adjoining  parish 
of  Billinghurst ;  his  farm  called  Lordings  being  partly  in  that  parish  and  partly  in 
the  parish  of  Billinghurst,  the  part  thereof  in  the  latter  parish  containing  one  hundred 
and  fifty  acres,  besides  woodland,  and  the  part  thereof  in  Pulborough  containing 
seventy  acres ;  that  the  farm-house,  stable,  and  buildings  belonging  to  the  farm,  were 
in  the  parish  of  Billinghurst,  where  the  husbandry  horses  belonging  to  and  used  [587] 
for  the  cultivation  of  the  farm  were  kept ;  that  he  had  cut  the  quantity  of  artificial 
grasses  mentioned  in  the  answer,  on  that  part  of  the  farm  which  was  in  the  parish  of 
Pulborough,  which  were  cut  green  for  his  husbandry  horses  used  in  the  cultivation  of 
the  farm,  and  that  the  farm  buildings  being  in  the  parish  of  Billinghurst,  the  said 
last-mentioned  artificial  grasses  were  taken  to  the  stables  belonging  to  the  farm  situate 
in  the  parish  of  Billinghurst,  and  there  given  to  the  horses ;  but  which  horses  were 
employed  in  cultivating,  and  for  the  use  of,  the  whole  farm  called  Lordings,  as  well 
the  part  in  the  parish  of  Pulborough  as  that  part  thereof  in  the  parish  of  Billinghurst. 

Evidence  was  entered  into  on  both  sides. 

On  the  part  of  the  plaintiff,  his  servant  or  tithing  man  proved  that,  at  the  time 
when  the  defendants  cut  and  mowed  the  tares  and  other  artificial  grasses,  they  had 
each  of  them  several  acres  of  pasture  and  meadow  land  upon  which  they  fed  other 
cattle ;  and  that  each  of  them  had  several  tons  of  hay  upon  which  their  husbandry 
horses  might  have  been  fed. 

The  defendants  proved  by  their  servants  and  others  that  the  whole  of  the  tares 
and  other  artificial  grasses  cut  green  were  consumed  by  their  husbandry  horses  kept 
for  the  cultivation  of  their  farms,  and  that  they  had  not  other  sufficient  fodder ;  that 
the  other  fodder  consisted  of  hay,  which  was  oflfered  to  the  horses,  but  which  they 
refused  to  eat  in  consequence  of  its  being  spoiled  by  rain,  or  being  musty,  or  mow 
burnt ;  and  that  part  of  such  hay  was  made  into  manure.  The  defendants  also  proved 
that  it  was  the  practice  with  farmers  in  the  parish  and  the  vicinity  thereof,  to  feed 
their  horses  in  the  spring  and  summer  upon  tares  and  artificial  grasses  cut  green. 
And  the  witnesses  deposed  that,  in  their  judgment,  the  husbandry  horses  would  not 
be  enabled  to  go  through  their  necessary  farming  work  without  such  food. 

[588]  With  respect  to  the  tares  and  artificial  grasses  cut  green  on  the  defendant 
Napper's  farm  called  Lordings,  the  plaintiflf  proved  that  the  tares  and  artificial  grasses 
cut  green  on  that  part  of    Lordings  which  was  in  the  parish  of  Pulborough   were 
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carried  to  Lordings  House,  which  was  in  the  parish  of  Billinghurst.  The  defendant 
Napper  proved  that  the  tares  and  artificial  grasses  cut  green  on  his  farm  called 
Lordings  were  taken  to  the  stables  belonging  to  the  said  farm,  in  the  parish  of 
Billinghurst,  and  there  given  to  the  husbandry  horses  employed  in  the  cultivation  and 
for  the  use  of  his  said  farm ;  and  that  such  horses  were  employed  for  the  whole  of  the 
farm,  as  well  that  part  in  Pulborough  as  that  which  was  in  Billinghurst ;  that  the 
artificial  grasses  grown  for  the  food  of  the  husbandry  horses  in  cultivating  and  for 
the  use  of  the  said  farm  were  grown  partly  in  one  parish  and  partly  in  the  other ; 
that  the  quantity  of  artificial  grasses  cut  in  Pulborough  and  given  to  the  horses  was 
in  fair  proportion  to  the  quantity  of  the  farm  and  lands  lying  in  each  of  the  parishes. 

Mr.  Simpkinson  and  Mr.  Jacob,  for  the  plaintitf.  Admitting  for  the  sake  of 
argument  that  tares  and  artificial  grasses,  cut  green  and  given  to  husbandry  horses, 
are  exempt  from  tithes  where  there  is  no  other  sufficient  sustenance ;  still  the  onus  is 
on  the  defendants  to  prove  that  they  had  no  other  sustenance  on  their  farms — Mantell 
V.  Paine  (3  Eagle  &  Younge,  1380),  Stevens  v.  Aldridge  (3  Eagle  &  Younge,  879; 
5  Price,  334),  Darman  v.  Sears  (3  Eagle  &  Younge,  937;  6  Price  338;  Dan.  194), 
Lewis  V.  Young  (3  Eagle  &  Younge,  1135;  M'Clel.  113;  13  Price,  394).  The 
evidence,  however,  shews  that  there  was  other  sustenance :  the  plaintiff"  has  proved 
that  the  defendants  had  sufficient  hay  and  pasturage.  The  defendants  admit  that 
they  had  sufficient  hay,  but  that  the  horses  [589]  rejected  it,  which  horses  will  at  all 
times  do  if  offered  green  food.  According  to  Doiman  v.  Sears,  not  only  hay  but  corn 
would  be  sustenance. 

Supposing  green  fodder  given  tp  husbandry  horses  used  in  the  parish  to  be  exempt 
from  tithes,  there  can  be  no  pretence  for  exempting  it  when  cut  and  carried  into 
another  parish,  as  is  the  case  with  respect  to  the  farm  called  Lordings,  occupied  by 
the  defendant  Napper.  No  case  can  be  cited  in  favour  of  such  an  exemption  ;  and  it 
is  manifest  that  such  an  exemption  would  be  liable  to  great  fraud.  The  principle  of 
the  exemption,  with  respect  to  horses  used  in  the  parish,  is  the  same  as  with  respect 
to  agistment ;  the  parson  has  uberiores  decimae :  but  if  the  horses  be  used  for  the 
cultivation  of  lands  in  another  parish,  tithe  of  agistment  must,  of  necessity,  be  pay- 
able for  them.  The  law  upon  this  subject  is  established  by  the  case  of  Scdes  v. 
L&wther  (1  Eagle  &  Younge,  621 ;  1  Lord  Raym.  129). 

Mr.  Jervis  and  Mr.  Boteler,  for  the  defendants.  In  Dm'nuin  v.  Sears  the  Court 
referred  to  Crawley  v.  Wells  (1  Rolle's  Ab.  645,  pi.  7.  See  1  Eagle  &  Younge,  382), 
in  which  it  is  stated,  "If  a  man  cut  down  grass,  and  before  he  has  made  it  into  hay, 
and  whilst  in  the  swathe,  he  carries  it  and  gives  it  to  his  plough  cattle  for  their 
necessary  sustenance,  not  having  sufficient  for  their  sustenance  otherwise,"  no  tithe 
shall  be  paid  of  it.  Watson,  in  his  Clergyman's  Law  (page  552),  in  translating  the 
passage  from  Rolle's  Abridgment,  renders  it,  "  Not  having  grass  sufficient  to  maintain 
them  otherwise."  Lord  Chief  Baron  Richards  in  Dorman  v.  Sears  considered  that 
sustenance  referred  to  sustenance  generally,  and  not  to  sufficient  grass  only,  as 
supposed  by  Watson.  The  language  used  in  Rolle  is,  however,  doubtful ;  and  Pe7ry 
V.  6''oaTO  (1  Eagle  &  Younge,  96;  2  Leon.  27;  Cro.  Eliz.  139),  also  referred  to  in 
Dorman  v.  Sears,  would  seem  to  favour  Watson's  [590]  construction.  In  Hayes  v. 
Dowse,  according  to  the  extract  from  the  record  in  the  note  to  6  Price,  361,  the 
defendants  did  not  allege  any  insufficiency  either  of  grass  or  other  fodder :  the 
witnessed  for  the  rector  proved  that  the  defendants  had  sufficient  grass  without 
resorting  to  the  green  clover ;  some  of  the  defendants'  witnesses  stated  that  they  did 
not  know  whether  they  had  sufficient  grass :  other  witnesses  that  they  believed  they 
had  :  and  some  of  the  witnesses  that  the  defendants  had  sufficient  grass ;  but  the 
examination  was  confined  entirely  to  whether  they  had  sufficient  grass,  without  any 
reference  to  other  sustenance.  And  in  that  case  the  bill  was  dismissed  with  costs. 
In  Mantell  v.  Paine  (3  Eagle  &  Younge,  1380)  the  Court  directed  an  inquiry  whether 
the  defendant  had  any  other  fodder.  In  Dorman  v.  Sears,  as  it  is  reported  by  both 
Price  and  Daniel,  there  was  a  general  decree  for  an  account  as  against  all  the  defen- 
dants ;  but  in  point  of  fact  the  bill  was  dismissed  with  costs  as  against  the  defendant 
Sparkes,  the  reason  for  which  seems  to  have  been  that  the  other  defendants  had  sold 
off  hay  and  fodder,  the  produce  of  their  farms.  In  Dorman  v.  Sears  the  Chief  Baron 
is  reported  to  have  said,  "  Suppose  a  farmer  has  close  A.  and  close  B.,  if  he  begin  upon 
close  A.  and  cut  enough  for  the  feed  of  the  day,  there  is  still  grass  enough  in  close  A. 
for  the  beasts  which  were  fed  from  close  B. ;  and  if  there  is  sufficient  sustenance  for 
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them  so  far  you  must  pay  tithe  for  hay.  If  you  go  on  to  the  second,  when  the 
quantity  has  lessened  in  close  A.,  while  close  B.  remains  the  same,  and  has  the  rest 
of  the  titheable  commodity  remaining,  it  would  amount  to  the  same  thing."  No 
difficulty  however  arises ;  the  only  question  is  whether  there  is  sufficient  pasturage  for 
all  the  stock.  The  same  circumstance  occurred  in  Dwrmin  v.  Sears  as  in  the  present 
case.  The  defendant  Sparkes  had  other  stock,  and  he  could  not  have  turned  his  horses 
into  the  pasturage,  without  diminishing  his  other  stock ;  and  from  the  judgment  on 
exceptions  taken  to  the  Master's  report,  the  Court  [591]  would  appear  to  have  relied 
on  this  as  a  strong  point,  though  the  printed  reports  do  not  notice  it.  The  tithe  owner 
sustains  no  loss  as  he  derives  tithes  from  the  other  stock. 

With  respect  to  Napper's  farm  the  green  food  was  given  to  horses  used  in  the 
cultivation  of  the  farm  in  both  parishes ;  and  all  that  is  necessary  is  to  ascertain  that 
the  green  food  was  given  to  the  horses  in  proportion  to  their  labour  in  each  parish. 

Mr.  Simpkinson,  in  reply.  It  is  clear  from  the  observation  of  the  Court  in  Levns 
v.  Young  that  Chief  Baron  Alexander  did  not  consider  the  exemption  to  exist. 

In  all  the  cases  which  have  been  cited  no  reference  is  made  to  the  quantity  of 
stock  kept  by  the  occupier  of  the  farm.  There  is  no  allusion  in  Dorman  v.  Sears  to  the 
stock.  The  decree  must  have  passed  by  arrangement  between  the  parties,  for  at  the 
end  of  the  decree  it  is  stated  that  the  cause  shall  stand  over  for  the  counsel  for  the 
plaintiffs  to  consider  what  decree  they  will  pray  as  to  the  green  food.  The  question 
on  the  exceptions  was  only  whether  the  horses  had  been  fed  in  proper  proportions 
between  the  two  parishes  ;  and  therefore  the  chief  point  could  not  have  been  decided 
on  those  exceptions. 

The  other  questions  in  this  cause  being  disposed  of,  the  Court  took  time  to  consider 
of  these  two  points. 

June  11th. — Lord  Lyndhurst,  C.  B.  Two  points  were  reserved  for  considera- 
tion in  this  case.  One  of  those  points  was  whether  the  rector  was  entitled  to  the 
tithes  of  tares,  clover,  and  other  artificial  grasses  cut  green  and  given  to  cattle  used 
for  husbandry  purposes.  The  general  question  was  decided  in  Dorman  v.  Sears  by 
Chief  Baron  Richards.  He  decided  in  that  case  that  tares,  clover,  and  other  artificial 
grasses,  cut  green  and  given  to  husbandry  horses  used  in  the  cultivation  of  the  farm, 
were  [592]  not  liable  to  pay  tithes  where  there  was  no  sustenance  of  any  other 
description  on  the  farm.  That  case  was  decided  after  great  consideration  and  after 
an  examination  of  all  the  preceding  cases,  beginning  with  Crawley  v.  Wells.  I  should 
not  feel  myself  authorized  after  that  case  to  give  an  opinion  contrary  to  it,  unless  it 
had  been  broken  in  upon  by  some  subsequent  decision. 

It  has  been  said  in  the  argument  in  this  case  that  the  decision  in  Lewis  v.  Young 
is  at  variance  in  principle  with  Dorman  v.  Sears.  In  Lewis  v.  Ymnig  Chief  Baron 
Alexander  decided  that  the  tithes  of  tares,  clover,  and  other  artificial  grasses,  cut 
green,  were  small  tithes  and  belonged  to  the  vicar.  He  considered  them  in  the 
nature  of  agistment.  He  supported  that  on  a  dictum,  or  supposed  dictum,  of  Chief 
Baron  Richards  in  Dm-man  v.  Sears.  Lewis  v.  Young  was  decided  after  great  con- 
sideration ;  but  Sir  W.  Alexander  had  no  intention  to  break  in  on  the  decision  in 
Doi'man  v.  Sears.  On  the  contrary,  he  referred  to  it  with  approbation,  and  quoted  as 
part  of  the  ground  of  his  decision  the  doctrine  in  Dorman  v.  Sears.  It  is  quite  clear 
that  he  never  meant  to  break  in  on  the  decision  in  Doiinan  v.  Sears.  He  did  not 
consider  that  the  tithes  were  agistment  tithe,  following  all  the  circumstances  of  agist- 
ment tithe ;  but  only  that  they  were  in  the  nature  of  agistment  tithe.  Considering 
that  that  learned  Judge  did  not  intend  to  break  in  on  Dorman  v.  Sears,  and  remem- 
bering the  learned  Judge  by  whom  D&rman  v.  Sears  was  decided,  it  would  be  too 
much  for  me  to  decide  such  a  custom  against  Dorman  v.  Sears.  I  must  take  that  case 
as  the  ground  of  my  decision. 

If  so,  it  becomes  a  mere  question  of  fact  whether  the  defendant  had  sufficient 
sustenance  on  his  farm,  including  dry  fodder,  for  the  maintenance  of  his  husbandry 
horses  without  having  recourse  to  green  food.  Upon  this  the  evidence  is  not  satis- 
factory :  and  it  must  therefore  be  referred  to  the  Master  to  inquire  whether  or  not 
there  was  sufficient  sustenance  independently  of  artificial  grasses  for  [593]  the 
maintenance  of  the  horses  used  on  the  farm  for  agricultural  purposes,  with  liberty  to 
state  special  circumstances. 

In  the  course  of  the  argument  Letuis  v.  Allnutt  was  referred  to,  and  it  was  supposed 
to  have  broken  in  on  the  authority  of  Letms  v.  Young.     I  presided  in  the  House  of 
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Lords  at  the  time  that  case  was  decided,  and  I  have  refreshed  my  memory  with 
respect  to  it.  It  never  was  the  intention  of  the  House  of  Lords  to  break  in  on  Letois 
V.  Young.  The  case  was  decided  on  the  special  circumstances  and  the  evidence.  The 
defendant,  by  two  written  documents,  had  admitted  the  title  of  the  rector,  and  there 
was  no  evidence  in  favor  of  the  vicar.  It  was  upon  those  grounds  that  the  House  of 
Lords  reversed  the  judgment  of  the  Vice  Chancellor. 

In  this  case,  a  further  question  arose  with  respect  to  Napper,  one  of  the  defen- 
dants. The  defendant  Napper's  farm  extended  into  two  parishes,  Pulborough  and 
Billinghurst ;  but  all  the  farm  buildings  were  in  the  latter  parish.  The  green  food 
cut  for  the  horses  was  removed  out  of  the  parish  of  Pulborough  into  the  parish  of 
Billinghurst.  The  food  was  carried  to  the  stables  in  which  the  horses  were  kept, 
which  were  used  partly  on  the  farm  in  Pulborough  and  partly  in  Billinghurst.  The 
question  was  whether  such  green  food  was  liable  to  the  payment  of  tithes.  The 
occupation  being  of  one  entire  farm,  and  the  horses  supplied  with  the  green  food  kept 
on  both,  the  question  will  be  whether  the  proportion  of  green  food  consumed  by  the 
horses  was  equal  to  the  proportion  of  labor  done  by  them  on  the  farm.  This  is 
properly  the  subject  of  an  inquiry ;  a  similar  inquiry  took  place  in  Dorman  v.  Sears. 
The  Master  should  inquire  whether  the  horses  used  on  the  farm  situate  in  Pulborough 
and  Billinghurst  were  supported  by  the  produce  of  the  lands  in  Pulborough ;  and,  if 
so,  whether  the  proportion  of  the  produce  of  those  lands  consumed  by  the  horses  was 
equal  to  the  labor  of  the  horses  employed  in  that  parish. 

[594]  The  following  are  the  minutes  of  the  decree  so  far  as  relate  to  the  last 
point. 

Minutes  of  Decree. — Refer  it  to  the  Master  to  inquire  and  ascertain  whether  the 
horses  employed  by  the  defendant  Napper  in  the  cultivation  of  his  farm  in  the  parishes 
of  Pulborough  and  Billinghurst,  from  the  1st  December,  1828,  to  the  filing  of  the  bill, 
or  during  any  and  what  part  of  that  time,  were  wholly  supported  by  the  produce  of 
the  lands  in  either  and  which  of  the  parishes ;  and,  if  they  were  partly  supported 
during  any  part  of  that  time  by  the  produce  of  the  lands  in  the  parish  of  Billinghurst, 
let  the  Master  inquire  and  ascertain  upon  what  lands,  and  under  what  circumstances, 
and  during  what  time,  such  employment  took  place,  and  whether  a  fair  and  proportion- 
able part,  or  any  and  what  part,  of  the  crops  and  produce  of  such  last-mentioned 
lands  was  given  for  food  for  the  horses  so  employed  during  the  time  they  were  so 
employed,  having  regard  to  the  work  done  by  them  upon  the  said  lands. 

Blake  v.  Smith  and  Others.  May  10th,  June  14th,  Dec.  14th,  1830. — The  Court, 
upon  the  motion  of  a  defendant,  supported  by  affidavits  suggesting  that  the  bill 
had  been  filed  without  any  authority  from  the  person  named  as  the  plaintiff,  such 
person  being  so  imbecile  as  to  be  unable  to  give  any  authority  for  the  purpose, 
and  that  the  suit  was  instituted  for  litigious  purposes  in  the  name  of  the  plaintiff, 
but  by  another  defendant  in  the  suit — referred  it  to  the  Master  to  inquire 
whether  any  authority  was  given  by  the  plaintiff  for  the  filing  of  the  bill,  and 
whether  the  institution  of  the  suit  was  for  his  benefit,  and  whether  it  was  for  his 
advantage  that  the  same  should  be  prosecuted.  On  the  Master's  reporting  in  the 
negative,  and  that  the  bill  was  filed  under  the  authority  of  one  of  the  defendants, 
the  Court  ordered  the  bill  to  be  taken  off  the  file,  and  the  costs  of  the  defendants 
to  be  paid  by  the  defendant  who  had  instituted  the  suit. 

Mr.  Simpkinson,  on  the  part  of  the  defendant  Smith,  moved  that  the  defendant 
Robert  Dudley  Blake,  or  his  solicitors,  might  be  ordered  to  pay  to  the  defendant 
Smith  the  taxed  costs  of  a  motion  which  had  previously  been  made  in  this  cause,  and 
which  had  been  refused,  with  [595]  costs  to  be  paid  by  the  plaintiff;  and  that  the 
bill  in  this  cause  might  be  taken  ott'  the  file ;  and  that  the  defendant  Robert  Dudley 
Blake  and  his  solicitors  might  be  directed  to  pay  the  costs  of  all  parties. 

The  application  was  made  on  two  grounds — first,  that  no  authority  had  been  given 
by  the  plaintiff  for  the  institution  of  the  suit ;  and,  secondly,  that  the  plaintiff  was 
incompetent  from  mental  imbecility  to  give  any  directions  for  the  institution  of  the 
suit.  The  motion  was  supported  by  affidavits  of  the  imbecility  of  mind  of  the  plaintiff, 
and  his  inability  to  give  instructions  for  the  suit.  The  affidavits  ascribed  the  suit  to 
the  defendant  Robert  Dudley  Blake,  and  attributed  to  him  litigious  and  vexatious 
conduct,  not  only  in  this  suit,  but  in  a  suit  in  the  Ecclesiastical  Court. 
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The  solicitor  of  the  plaintiff,  who  was  also  the  solicitor  of  the  defendant  Robert 
Dudley  Blake,  by  his  affidavit  stated  that  he  received  the  instructions  for  the  bill 
from  the  defendant  Robert  Dudley  Blake,  and  who,  with  his  brother  Sir  Francis 
Blake,  he  knew  to  be  a  trustee  of  certain  property  for  the  plaintiff;  and  that  he  had 
been  informed  and  believed  that  the  filing  of  the  bill  had  been  communicated  to  the 
plaintiff,  and  that  Sir  Francis  Blake  was  also  apprised  of  the  suit  at  the  commencement 
thereof.  To  rebut  the  charge  of  the  plaintiff's  imbecility  of  mind,  the  affidavit  stated 
that  in  July,  1827,  the  plaintiff  was  a  party  to  and  executed  a  conveyance  by  way 
of  mortgage  of  an  estsite  on  which  he  had  a  charge  of  10,0001. ;  and  that  the  solicitor 
of  the  defendant,  by  whom  the  present  application  was  made,  was  employed  on  that 
occasion. 

Wartnaby  v.  Wartnahy  (Jacob,  377)  was  cited  in  support  of  the  motion. 

Mr.  Jervis,  in  opposition  to  the  motion,  contended  that  it  was  not  competent  for 
a  defendant  in  a  cause  to  complain  that  the  suit  had  been  instituted  without  the 
authority  of  [596]  the  party  named  as  plaintiff;  and  that  such  an  objection  could 
only  be  raised  by  the  party  who  was  improperly  made  a  plaintiff,  and  who  might  in 
consequence  thereof  be  subjected  to  costs. 

The  Court  directed  the  proceedings  to  be  stayed  till  security  should  be  given  on 
the  part  of  the  defendant  Robert  Dudley  Blake  for  the  costs  of  the  suit,  to  the 
satisfaction  of  the  Master. 

The  security  not  being  given  by  the  defendant  Robert  Dudley  Blake,  the  motion 
was  renewed ;  and  the  Court,  after  some  consideration,  referred  it  to  the  Master  to 
inquire  whether  any  and  what  authority  was  given  by  the  plaintiff  to  file  the  bill  in 
this  cause,  and  whether  the  institution  of  the  suit  was  for  the  benefit  of  the  plaintiff, 
and  also  whether  it  would  be  for  the  benefit  of  the  plaintiff  that  the  suit  should  be 
further  prosecuted. 

In  pursuance  of  this  order,  the  Master  made  his  report,  by  which  he  certified  that 
no  authority  was  given  by  the  plaintiff  for  the  filing  of  the  bill,  but  that  the  same  was 
filed  by  the  authority  of  the  defendant  Robert  Dudley  Blake :  and  the  Master  certified 
that  the  suit  was  not  for  the  benefit  of  the  plaintiff,  and  that  it  would  not  be  for  his 
benefit  that  the  same  should  be  continued. 

Upon  this  report,  the  Court  directed  the  bill  to  be  taken  off  the  file,  and  ordered 
the  defendant  Robert  Dudley  Blake  to  pay  the  costs  of  all  the  other  defendants. 

Austin  v.  Elphinstone  and  Another.  Nov.  13th,  1832. — Where  a  miller  grinds 
his  own  corn  at  his  mill,  and  afterwards  sells  the  flour,  he  is  not  liable  to  the 
payment  of  tithes  of  his  mill,  in  respect  of  that  corn. 

This  was  a  suit  by  a  rector  against  occupiers  for  an  account  and  satisfaction  of 
tithes.  One  of  the  questions  raised  was,  whether  tithes  were  payable  in  respect  of 
a  mill  occupied  by  a  defendant  who  only  ground  his  own  corn  at  the  mill,  and  after- 
wards as  a  miller  sold  the  flour. 

[597]  In  support  of  the  exemption  from  tithes,  Brovm  v.  Woollsey  (a)  was  cited. 

On  the  part  of  the  rector  it  was  insisted  that  the  point  was  not  correctly  decided 
in  Brown  v.  Woollsey,  and  that  the  case  had  been  appealed  from,  but  the  appeal  had 
become  abated. 

Mr.  Boteler  and  Mr.  Teed,  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  W.  Eagle,  for  the  defendants. 

The  other  points  in  the  cause  being  disposed  of,  the  Court  took  time  to  consider  of 
this  question  ;  the  Lord  Chief  Baron  expressing  his  intention  to  look  at  the  papers  in 
Brown  v.  Woollsey  to  ascertain  whether  the  present  case  came  within  the  principle 
of  it. 

Nov.  24th. — Lord  Lyndhurst,  C.  B.  I  have  looked  at  the  papers  in  the  case  in 
the  House  of  Lords.  The  present  case,  so  far  as  relates  to  the  use  of  the  mill,  appears 
to  fall  within  the  principle  of  that  case ;  and  I  shall,  therefore,  adhere  to  the  opinion 
of  the  majority  of  the  Court,  as  the  appeal  in  that  case  has  not  been  decided.  I  know 
that  some  persons  in  the  House  of  Lords  felt  great  doubt  about  that  case  (I  do  not 
mean  to  say  legal  persons) ;  but  doubts  were  entertained  ;  and  it  stood  over  for  the 

(a)  2  Sim.  305.  A  very  full  statement  of  this  case  and  of  the  arguments  (which 
are  not  given  in  Mr.  Simon  a  report)  will  be  published  in  2  M'Cleland  &  Younge. 
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purpose  of  taking  the  opinion  of  the  judges,  it  being  a  question  of  law.     I  understand 
the  case  has  since  abated. 

The  decree  directed  the  defendants  to  account  for  the  profits  arising  from  the  corn 
ground  for  hire  only  ;  and,  in  estimating  those  profits,  the  Master  was  to  deduct  a  just 
proportion  of  the  expenses  of  working  the  mill. 

[598]  Thompson  v.  Ferryman  and  Others.  July  6th,  1832. — An  account-book 
of  a  former  vicar  produced  by  a  witness  who  deposed  that  he  had  received  it  from 
his  aunt,  who  resided  with  his  father,  who  was  the  son  of  the  vicar ;  and  that  he 
had  frequently  seen  the  book  in  his  aunt's  possession  and  had  heard  her  say  it 
belonged  to  his  grandfather  :  Held,  not  to  be  admissible  evidence. — An  occupier 
of  lands  in  the  parish,  but  who  had  been  examined  as  a  witness  on  both  sides, 
proved  the  hand  writing  of  the  plaintiff  (the  vicar)  to  receipts  for  alleged  moduses. 
An  objection  to  his  evidence  on  the  ground  of  interest  was  overruled. — Receipts 
given  by  the  parish  clerk  for  the  use  of  the  vicar  for  small  tithes,  the  hand- 
writing of  the  parish  clerk  being  proved,  were  rejected  as  evidence,  on  the 
ground  that  the  parish  clerk  was  living  and  his  agency  for  the  vicar  could  not 
be  inferred,  but  must  be  proved. 

Bill  by  the  vicar  of  Ormesby,  in  the  North  Riding  of  the  county  of  York,  against 
occupiers  of  land  for  an  account  and  satisfaction  of  the  tithes  of  hay,  milk,  and 
agistment. 

The  defences  made  by  the  defendants  were  district  moduses,  farm  moduses,  and 
parochial  moduses. 

Mr.  Boteler,  Mr.  W.  Eagle,  and  Mr.  Faber,  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  Barber,  for  the  defendants. 

Among  other  evidence  tendered  in  support  of  the  defence  was  an  account-book  of 
a  Mr.  Ansett,  who  was  proved  to  have  been  a  former  vicar  of  the  parish ;  which 
book  contained  entries  corresponding  with  the  moduses  alleged  by  the  answers.  A 
witness  named  Ansett,  who  produced  the  book,  deposed  that  he  received  it  from 
his  aunt,  who  lived  with  his  father,  who  was  the  son  of  the  vicar  Ansett;  that  he 
had  frequently  seen  the  book  in  his  aunt's  possession  and  had  heard  her  say  it  belonged 
to  his  grandfather. 

The  book  was  objected  to,  on  the  part  of  the  plaintiff,  as  not  coming  out  of  the 
proper  custody  ;  and  Randolph  v.  Gordon  (3  E.  &  Y.  877 ;  5  Price,  312 ;  Dan.  88)  was 
cited. 

For  the  reception  of  the  book  as  evidence  for  the  defendants,  Bertie  v.  Beaumont 
(3  E.  &  Y.  739 ;  2  Price,  303)  was  relied  on. 

The  Lord  Chief  Baron  (Lord  Lyndhurst)  expressed  his  opinion  that  the  book  was 
not  admissible  in  evidence.  It  was,  however,  read  de  bene  esse  ;  and,  in  the  subsequent 
decision  of  the  case,  it  did  not  become  necessary  to  consider  the  effect  of  it. 

The  hand  writing  of  the  plaintiff  to  receipts  given  by  him  for  the  alleged  moduses 
was  proved  by  an  occupier  of  lands  in  the  parish,  who  had  been  examined  as  a  witness 
on  both  sides. 

[599]  The  evidence  of  this  witness  was  objected  to  on  the  part  of  the  plaintiff  on 
the  ground  of  interest ;  but  the  evidence  was  admitted. 

Receipts  for  small  tithes  signed  by  the  parish  clerk  expressed  to  be  received  for 
the  use  of  the  vicar  were  produced  by  the  defendants,  and  the  hand-writing  of  the 
parish  clerk  proved. 

The  evidence  was  objected  to  on  the  part  of  the  plaintiff,  on  the  ground  that  the 
parish  clerk  was  living  and  might  have  been  examined,  and  that  there  was  no  proof  of 
his  being  the  authorized  agent  of  the  plaintiff. 

The  Lord  Chief  Baron  held  that  the  agency  could  not  be  inferred,  but  must  be 
proved  :  and  the  evidence  was  rejected. 

Vincent  v.  Newcombe.  July  3rd,  1832. — A  testatrix  by  her  will  bequeathed  funded 
property  sufficient  to  pay  an  annuity  of  501.  to  A.  for  life,  and,  after  A.'s  death, 
she  bequeathed  the  fund  to  other  persons.  And  after  giving  various  pecuniary 
legacies,  she  bequeathed  to  B.  the  whole  of  the  remainder  of  her  (the  testatrix's) 
dividends,  during  her  hfe;  and  after  B.'s  decease  she  bequeathed  10001.  stock  to 
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C,  and  other  sums  of  stock  to  other  persons.  The  testatrix  died  shortly  after 
the  date  of  her  will,  entitled  to  6061.  Long  Annuities,  but  to  no  other  stock : 
Held,  that  the  bequest  to  B.  during  her  life  of  the  whole  of  the  remainder  of 
the  dividends  of  the  testatrix  was  specific,  and  that  C.  and  the  other  legatees  in 
remainder  after  B.'s  death  were  not  entitled  to  have  the  Long  Annuities  con- 
verted into  Bank  Annuities ;  though,  being  a  decreasing  fund,  the  legacies  might 
altogether  fail. 

Mary  Fludyer,  by  her  will,  dated  7th  September,  1829,  made  the  following 
bequests : — 

"  I  do  hereby  give  and  bequeath  in  trust  to  Mrs.  Mary  Newcombe,  widow  of  the 
late  William  Newcombe,  E.sq.,  of  Fleet  Street,  London,  banker,  and  Edward  Vincent, 
surgeon,  of  Stratford,  in  the  parish  of  West  Ham,  in  the  county  of  Essex,  funded 
property  sufficient  to  pay  to  Sarah  Bateman,  spinster,  of  Mile  End,  the  sum  of  501. 
per  annum,  to  be  paid  half-yearly  whenever  the  dividends  become  due,  during  her 
natural  life ;  and,  at  her  decease,  I  give  and  bequeath  the  said  funded  property  to 
Frances  Jane  Vincent,  daughter  of  Edward  and  Frances  Jane  Vincent,  of  Stratford,  in 
West  Ham,  Essex,  and  to  her  heirs. 

"  I  further  give  and  bequeath  to  Henry  Raven,  of  Hendon  Street,  Regent  Street, 
London,  the  sum  of  201.  per  annum,  to  be  paid  by  my  aforesaid  trustees  from  my 
funded  pro-[600]-perty,  during  his  natural  life,  to  be  paid  half-yearly  as  the  dividends 
become  due." 

The  testatrix  then  bequeathed  some  pecuniary  and  specific  legacies  amounting  to 
about  2001.,  and  a  legacy  of  2001.  to  her  trustee  Edward  Vincent,  and  to  Dr.  Burford 
20  guineas  for  her  funeral  service ;  and  the  will  then  proceeded  as  follows  : — 

"  I  give  and  bequeath  to  my  aforesaid  trustee,  Mrs.  Mary  Newcombe,  the  whole 
of  the  remainder  of  my  dividends  during  her  natural  life ;  and,  at  her  decease,  10001. 
stock  I  give  and  bequeath  to  the  Rev.  William  Vincent,  rector  of  the  parish  of 
AUhallows,  London,  and  of  ,  in  Sussex :  and  I  further  give  and  bequeath, 

at  the  death  of  Mrs.  Newcombe,  10001.  stock  to  George  Vincent,  near  Westminster, 
in  London.  I  further  give,  at  Mrs.  Newcombe's  death,  20001.  stock  to  the  before- 
named  Rev.  Dr.  Burford,  of  West  Ham,  Essex.  I  also  give  and  bequeath  to  the  Rev. 
Arthur  Henry  Glasse,  at  the  death  of  Mrs.  Newcombe,  10001.  stock.  I  also  give  and 
bequeath,  at  the  death  of  Mrs.  Newcombe,  to  my  said  trustee  Edward  Vincent,  of 
Stratford,  West  Ham,  Essex,  30001.  stock."  It  then  contained  directions  for  her 
funeral,  and  mourning  for  her  servants,  and  proceeded  : — 

"  I  do  further  appoint  and  constitute  my  aforesaid  trustee,  Edward  Vincent, 
surgeon,  of  West  Ham,  in  the  county  of  Essex,  my  residuary  legatee,  and  his  assigns. 
I  do  hereby  further  name  and  appoint  my  aforesaid  trustees,  viz.  Mrs.  Mary  New- 
combe, of  Bloomsbury  Square,  London,  and  Edward  Vincent,  surgeon,  of  West  Ham, 
my  executrix  and  executor  for  carrying  this  my  will  into  effect." 

The  testatrix  died  about  a  month  after  the  date  of  her  will,  possessed  of  6061. 
Long  Annuities,  and  no  other  kind  of  stock.  All  the  rest  of  her  personal  property, 
and  a  part  of , these  Long  Annuities,  were  sold  to  pay  the  debts  and  legacies,  and  to 
secure  a  perpetual  annuity  of  501.  to  Sarah  Bateman,  and,  after  her  decease,  to  Frances 
Jane  Vincent.     And  there  then  remained  about  4501.  of  the  Long  Annuities. 

[601]  The  bill  was  filed  by  Edward  Vincent  against  Mary  Newcombe,  and  the 
representatives  of  Dr.  Burford,  who  died  soon  after  the  testatrix,  for  the  purpose  of 
obtaining  a  declaration  of  the  rights  of  the  parties. 

Mr.  Spence,  for  the  plaintiH",  contended  that  the  residue  of  the  Long  Atniuities 
ought  to  be  converted  into  three  per  cent.  Bank  Annuities,  though  it  would  necessarily 
diminish  the  dividends  payable  to  Mary  Newcombe ;  for,  otherwise,  the  Long 
Annuities  being  a  decreasing  fund,  the  legacies  and  residue  payable  after  the  decease 
of  the  defendant,  Mary  Newcombe,  might  become  greatly  reduced,  if  not  altogether 
defeated. 

Mr.  Sharpe,  for  the  defendants,  the  representatives  of  Dr.  Burford,  argued  that 
the  whole  will,  and  particularly  the  first  bequest,  shewed  an  intention  on  the  part  of 
the  testatrix,  that  the  property  should  be  converted  into  a  permanent  stock,  and  not 
a  determinable  stock,  such  as  the  Long  Annuities. 

Mr.  Simpkinson,  for  the  defendant  Mary  Newcombe,  insisted  that  the  bequest  to 
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her  was  a  specific  bequest  of  the  whole  of  the  remainder  of  the  testatnx's  dividends 
during  her  life ;  and  that  she  was  entitled  to  have  the  bequest  fully  satisfied. 

The  Lord  Chief  Baron  (Lord  Lyndhurst),  without  hearing  Mr.  Simpkinson's 
argument  to  a  conclusion,  observed  that  the  testatrix  evidently  intended  the  first 
bequest  to  be  a  perpetuity,  and  had  expressed  herself  accordingly  with  sufficient 
clearness ;  but,  in  the  bequest  to  Henry  Raven,  there  was  no  such  indication ;  and 
that  it  was  impossible  to  get  over  the  words,  "the  whole  of  the  remainder  of  my 
dividends." 

The  decree  declared  that  Mary  Newcombe  was  entitled  to  the  whole  of  the 
remaining  Long  Annuities  during  her  life,  and  directed  the  costs  of  all  parties  to  be 
paid  out  of  the  estate. 

[602]  Henry  George  Hulton  and  James  Kennedy,  Plaintiffs,  and  Thomas 
Sandys,  William  Bodger,  James  Elliott,  John  Flather,  Dennis  Creagh 
Moylan,  William  Woodcock,  and  Mary  Parsons  his  Wife,  and 
Elizabeth  Garstin,  Defendants.  1832. — An  annuity  was  granted  by  deed  for 
the  lives  of  the  several  persons  named  in  the  deed,  and  the  lives  and  life  of  the 
survivors  and  survivor  of  them ;  one  of  the  persons  on  whose  life  the  annuity 
was  granted  was  named  William  Falconer  Walker ;  but  in  the  annuity  deed, 
and  in  the  memorial  of  the  annuity,  he  was  named  William  Walker  only  :  Held, 
that  he  was  suflBciently  named  within  the  meaning  of  the  annuity  act,  53  Geo.  3, 
c.  141 ;  and  that  the  memorial  was  sufficient. — Where  an  annuity  was  secured 
by  a  charge  on  certain  stocks  standing  in  the  names  of  trustees,  and  an  assign- 
ment or  the  di\'idends  of  the  stock,  but  the  grantee  omitted  to  give  notice  of  the 
annuity  to  the  trustees,  the  grantee  of  an  annuity  subsequently  granted  was 
preferred  to  the  grantee  of  the  first  annuity. — A  defendant  who  was  a  trustee, 
and  as  such  an  accounting  party  with  his  co-trustees,  was  examined  as  a  witness : 
Held,  that  the  circumstance  of  his  having  been  examined  did  not  prevent  a 
decree  being  made  against  him  and  his  co-trustees,  no  objection  to  the  decree 
being  made  by  him. 

By  an  indenture  of  settlement,  dated  14th  December,  1824,  made  between  the 
defendant  Thomas  Sandys,  of  the  first  part,  Jane,  his  wife,  then  Jane  Long,  widow, 
of  the  second  part,  and  the  defendant  Dennis  Creagh  Moylan,  and  William  Bodger, 
Kenrick  CoUett,  and  the  defendant  James  Elliott,  of  the  third  part,  two  several  sums 
of  20001.  31.  10s.  per  cent.  Reduced  Bank  Annuities,  and  43001.  31.  per  cent.  Con- 
solidated Bank  Annuities,  and  the  interest  and  dividends  thereof,  were  (int^r  alia) 
assigned  unto  Moylan,  Bodger,  Collett,  and  Elliott,  upon  trust  to  lay  out  and  invest 
the  monies  which  should  come  to  their  hands  by  virtue  of  or  under  the  trusts  of  that 
indenture,  in  parliamentary  stocks  or  funds,  or  upon  government  or  real  securities,  at 
interest ;  and,  in  the  manner  therein  mentioned,  to  levy  and  raise  any  sum  or  sums 
of  money,  not  exceeding  in  the  whole  30001.,  and  pay  the  same  to  the  said  Thomas 
Sandys ;  and,  subject  to  the  trusts  aforesaid,  upon  further  trust  to  pay  to,  or  empower 
the  said  Thomas  Sandys,  and  his  assigns,  during  his  life,  to  receive  the  interest, 
dividends,  and  annual  produce  of  the  said  trust  monies,  stocks,  funds,  and  securities, 
to  and  for  his  and  their  own  use  and  benefit ;  and,  from  and  immediately  after  the 
decease  of  the  said  Thomas  Sandys,  upon  certain  trusts  therein  expressed,  [603]  for 
the  benefit  of  the  said  Jane  Sandys  and  the  children  of  the  then  intended  marriage. 

In  pursuance  of  the  trusts  of  the  indenture,  the  trustees,  by  sale  of  a  part  of  the 
43001.  31.  per  cent.  Annuities,  raised  30001.  and  paid  it  to  the  defendant  Sandys, 
who,  to  secure  the  repayment  thereof  to  the  trustees,  executed  a  bond  and  also  a  deed 
by  which  he  covenanted  to  keep  up  an  insurance  for  30001.  on  his  life,  and  to  pay  the 
annual  premium,  amounting  to  681.,  and,  in  case  of  his  neglecting  to  do  so,  he 
authorized  the  trustees  to  pay  it  out  of  the  dividends  which  might  come  to  their 
hands  by  virtue  of  the  settlement. 

By  this  sale  and  advance  and  a  subsequent  change  of  the  securities,  the  20001. 
3  per  cent.  Annuities,  and  43001.  31.  per  cent.  Annuities,  became  reduced  to  26001. 
31.  10s.  per  cent.  Annuities,  and  4231.  6s.  Id.  31.  per  cent.  Annuities. 

By  an  indenture  dated  22nd  August,  1827,  John  Flather,  Esq.,  was  appointed  a 
trustee  in  the  place  of  Kenrick  Collett,  and,  by  the  same  indenture,  and  another 
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indenture  dated  30th  August,  1827,  the  stocks  and  funds  were  assigned  to  and 
vested  in  Moylan,  Bodger,  EUiott,  and  Flather,  upon  the  trusts  of  the  settlement. 

In  July,  1827,  Thomas  Sandys  granted  to  Elizabeth  Garstin  an  annuity  of  471., 
for  securing  which  he  assigned  all  his  interest  in  the  26001,  31.  10s.  per  cent. 
Annuities  and  4231.  6s.  Id.  31.  per  cent.  Annuities.  No  notice  of  this  deed  was 
given  to  the  trustees  until  the  month  of  December,  1829. 

By  an  indenture  dated  the  10th  day  of  May,  1828,  in  consideration  of  6001 , 
Thomas  Sandys  granted  to  the  plaintiff  James  Kennedy,  for  and  during  the  natural 
lives  of  the  said  Thomas  Sandys,  William  Walker  therein  described,  and  the  plaintiff 
James  Kennedy,  and  during  the  lives  and  life  of  the  survivors  and  survivor  of  them, 
an  annuity  of  621.  88.,  to  commence  from  the  24th  day  of  September  then  last,  and  to 
be  charged  and  chargeable  upon  the  interest  and  dividends  of  the  said  two  sums  of 
stock.  [604]  And  by  the  same  indenture  Thomas  Sandys  assigned  to  the  plaintiff 
James  Kennedy  the  interest  and  dividends  and  annual  proceeds  to  which  the  said 
Thomas  Sandys  was  entitled,  of  the  said  two  several  sums  of  stock,  upon  the  usual 
trusts  for  securing  the  same  annuity. 

A  memorial  of  the  annuity  and  the  securities  for  the  same  was  inroUed,  and  notice 
thereof  in  writing  was  duly  served  upon  the  defendants  Moylan,  Bodger,  Elliott,  and 
Flather. 

By  an  indenture  dated  the  27th  day  of  October,  1828,  the  plaintiff  James 
Kennedy  assigned  and  transferred  unto  the  plaintiff  Henry  George  Hulton,  his 
executors,  administrators,  and  assigns,  the  said  annuity  or  yearly  sum  of  621.  8s.,  and 
all  powers  and  remedies  for  securing  and  enforcing  the  payment  thereof.  And  notice 
of  such  assignment  was  served  on  the  trustees. 

By  an  indenture  of  settlement  bearing  date  the  13th  day  of  May,  1825,  and  made 
between  Robert  Long,  William  Augustus  Orlebar,  and  Kenrick  Collett,  of  the  one 
part,  and  the  defendant  Thomas  Sandys  of  the  other  part,  the  several  sums  of  25001. 
31.  10s.  per  cent.  Bank  Annuities  and  25001.  31.  per  cent.  Bank  Annuities  were 
declared  to  be  held  by  such  first-mentioned  person  upon  trust  out  of  the  interests  and 
dividends  thereof  to  make  certain  payments  therein  mentioned  for  the  maintenance 
of  Isabella  Long,  an  infant  daughter  of  the  said  Jane  Sandys  by  a  former  husband ; 
and,  subject  thereto,  to  pay  the  residue  of  the  said  interest,  dividends,  and  produce 
thereof  unto  the  trustees  or  trustee  of  the  indenture  of  settlement  of  the  14th 
December,  1824,  upon  the  trusts  of  the  last-mentioned  indenture. 

The  bill,  which  was  filed  by  Hulton,  in  the  name  of  himself  and  James  Kennedy, 
against  Thomas  Sandys  and  the  trustees  and  persons  entitled  under  the  settlement, 
and  against  Elizabeth  Garstin,  charged  that,  inasmuch  as  the  monies  payable  to  the 
trustees  under  and  by  virtue  of  the  indenture  of  the  13th  May,  1815,  were,  by  virtue 
of  the  li-[605]-mitations  of  the  indenture  of  the  14th  December,  1824,  to  be  paid  over 
to  the  defendant  Thomas  Sandys,  the  plaintiffs  were  entitled  to  have  the  same  applied 
to  the  payment  of  the  insurance  in  exoneration  of  the  two  several  sums  of  26001. 
31.  10s.  per  cent,  and  4231.  6s.  Id.  31.  per  cent.  Annuities.  And  that  the  plaintiffs' 
annuity  ought  to  be  exonerated  from  the  charge  of  paying  any  portion  of  the  insur- 
ance, especially  as  the  plaintiffs  had  no  notice  of  such  insurance,  and  the  same  was 
voluntary  as  against  the  plaintiffs.  And  that,  if  the  Court  should  be  of  opinion  that 
such  insurance  was  a  valid  charge  on  the  trust  funds,  a  proper  apportionment  ought 
to  be  made,  as  well  of  the  said  trust  sums  of  25001.  31.  10s.  per  cent.  Reduced 
Annuities  and  25001.  31.  per  cent.  Bank  Annuities  (subject,  however,  to  the  trusts 
of  the  said  indenture  of  the  13th  May,  1825)  as  of  the  said  trust  funds  on  which  the 
plaintiffs'  annuity  was  charged.  And  the  bill  further  charged  that  the  plaintiffs' 
annuity  ought  to  be  considered  the  first  incumbrance  upon  the  trust  funds,  as 
Elizabeth  Garstin  did  not  give  any  notice  of  her  annuity  of  481.  to  the  trustees  until 
the  institution  of  the  suit. 

The  bill  prayed  a  declaration  that  the  plaintiffs'  annuity  of  621.  8s.  was  the  first 
incumbrance  on  the  said  two  sums  of  26001.  31.  lOs.  per  cent.  Bank  Annuities  and 
4231.  6s.  Id.  31.  per  cent.  Bank  Annuities ;  and  that,  if  necessary,  a  proper  apportion- 
ment might  be  made  of  such  part  of  the  dividends  of  the  said  two  sums  of  25001. 
31.  10s.  per  cent.  Bank  Annuities  and  25001.  31.  per  cent.  Bank  Annuities  as  were 
payable  to  the  said  defendants,  the  trustees,  under  and  by  virtue  of  the  said  indenture 
of  settlement  of  the  14th  day  of  December,  1824,  as  well  as  of  the  said  trust  funds  on 
which  the  plaintiffs'  said  annuity  was  charged,  for  the  purpose  of  paying  the  said 
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insurance;  and  that  an  account  might  be  taken  of  what  was  due  to  the  plaintiff's 
respectively  on  account  of  the  arrears  of  the  said  annuity,  and  of  the  costs,  charges, 
[606]  damages,  and  expenses  incurred  by  reason  of  the  non-payment  thereof ;  and  an 
account  of  the  dividends  upon  the  said  several  sums  of  26001.  31.  10s.  per  cent. 
Reduced  Bank  Annuities  and  4231.  6s.  Id.  31.  per  cent.  Consolidated  Bank  Annuities 
received  by  the  trustees,  and  of  their  application  thereof;  and  that  the  trustees 
might  be  decreed  out  of  the  dividends  due  and  to  become  due  upon  the  sums  of 
26001.  31.  10s.  per  cent.  Reduced  Bank  Annuities  and  4231.  6s.  Id.  31.  per  cent. 
Consolidated  Bank  Annuities,  to  pay  to  the  plaintiffs  respectively  what  should  be 
found  due  to  them ;  and  out  of  the  future  dividends  to  become  due  on  such  several 
sums  of  stock  during  the  natural  life  of  the  defendant  Thomas  Sandys,  to  pay  to  the 
plaintiff"  Henry  George  Hulton  the  said  annuity.  The  bill  also  prayed  a  receiver,  the 
payment  of  costs,  an  injunction  to  restrain  the  trustees  from  paying  to  the  defendant 
Sandys  any  part  of  the  interest  or  dividends  due  or  to  become  due  upon  the  said 
sums  of  20001.  31.  10s.  per  cent.  Bank  Annuities  and  4231.  6s.  Id.  31.  per  cent. 
Consolidated  Bank  Annuities,  and  from  any  other  funds  receivable  by  the  said 
defendant  Sandys  under  and  by  virtue  of  the  said  indenture  of  settlement  until  after 
payment  thereout  of  the  premiums  of  the  said  insurance  upon  his  life. 

Mr.  Treslove  and  Mr.  Purvis,  for  the  plaintiff. 

Mr.  Wakefield,  for  the  defendant  Thomas  Sandys. 

Mr.  Wood,  for  the  defendant  Elizabeth  Garstin. 

Mr.  Beames,  for  the  defendants,  the  trustees,  including  the  defendant  Flather. 

Among  other  questions  raised  in  the  cause,  it  was  contended,  on  the  part  of  the 
defendant  Thomas  Sandys,  that  the  annuity  granted  to  the  plaintiff  was  void,  no 
sufficient  memorial  thereof  having  been  inrolled  pursuant  [607]  to  the  statute 
(53  Geo.  3,  c.  141).  The  memorial,  as  well  as  the  annuity  deed,  .stating  one  of  the 
persons  during  whose  life  the  annuity  was  made  payable  to  be  named  William  Walker, 
whilst,  in  point  of  fact,  such  person  was  named  William  Falconer  Walker. 

The  Lord  Chief  Baron  overruled  this  and  some  other  technical  objections  to  the 
memorial. 

On  the  part  of  the  plaintiff",  it  was  argued  that  the  defendant  Elizabeth  Garstin, 
not  having  given  any  notice  of  her  security  to  the  trustees,  and  the  plaintiff"  having 
no  notice  of  her  incumbrance  when  the  annuity  was  granted  to  him,  he  was  entitled 
to  the  benefit  of  his  security  over  all  the  funds,  in  preference  and  priority  to  the 
defendant  Elizabeth  Garstin ;  and  that  he  was  entitled  to  be  paid  in  priority  to 
the  premium  of  insurance  on  the  life  of  Thomas  Sandys.  In  support  of  the  first 
proposition,  Dearie  v.  Hall  (3  Russ.  1)  and  Loveridge  v.  Cooper  (ib.  31)  were  relied  on. 

The  Lord  Chief  Baron  decided  this  point  in  favor  of  the  plaintiff. 

In  the  progress  of  the  cause  the  defendant,  John  Flather,  one  of  the  trustees,  had 
been  examined  as  a  witness  on  the  part  of  the  plaintiff.  At  the  hearing  it  was 
objected,  on  the  part  of  the  defendant  Sandys,  and  also  of  Mr.  Flather's  co-trustees, 
that  as  he  had  been  examined  as  a  witness,  no  decree  could  be  taken  as  against  him 
for  an  account  of  the  trust  funds  come  to  his  hands ;  and  that,  as  no  such  account 
could  be  obtained  against  him  directly,  no  account  could,  indirectly,  and  by  means  of 
his  evidence,  be  decreed  against  his  co-trustees.  And,  in  support  of  this.  Nightingale 
V.  Dodd  (Ambl.  583)  was  cited. 

The  defendant  Flather  did  not  himself  object  to  the  decree. 

[608]  The  other  points  having  been  disposed  of,  the  Court  took  time  to  consider 
of  this  objection. 

Lord  Lyndhurst,  L.  C.  B.  In  this  case  several  objections  were  made  to  the 
plaintiffs'  claim,  upon  alleged  defects  appearing  upon  the  memorial  inrolled  under 
the  annuity  act.  Those  objections — I  gave  my  opinion  at  the  time  they  were  made — 
ought  not  to  prevail ;  and  I  continue  of  that  opinion.  The  next  question  is,  to  what 
equity  are  the  plaintiffs  in  this  case  entitled  1  The  plaintiff"s  in  this  case  appear  to 
me  to  be  entitled  to  all  the  equity  against  the  defendants  to  which  they  would  have 
been  entitled  as  against  Sandys ;  and,  as  against  Sandys,  of  course,  they  would  be 
entitled  to  have  these  two  sums  cleared  from  all  charges.  It  is  unnecessary  for  me 
to  enumerate  them,  because  it  is  understood  to  what  sums  I  refer,  the  sums  which  are 
specifically  charged — that  they  are  entitled  to  have  them  cleared  to  such  an  extent 
as  to  render  them  applicable  to  the  purpose  of  paying  their  claim.  This  appears 
to  me,  therefore,  under  the  circumstances,  to  be  the  equity  they  would  have  been 
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entitled  to  against  Sandys,  and  the  equity  they  are  entitled  to  against  the  other 
defendants. 

Then  there  was  an  objection  on  a  point  of  form — that  one  of  the  trustees  had 
been  examined  as  a  witness,  and  having  been  examined  as  a  witness,  there  could  be 
no  relief  against  him ;  and,  if  there  could  be  no  relief  against  him,  there  could  be  no 
relief  against  the  other  parties.  As  a  general  rule,  if  a  party  in  the  cause  be  examined 
as  a  witness,  you  can  have  no  relief  against  him  as  to  those  points  on  which  he  is 
examined.  If  he  is  interested  he  may  demur,  or  he  may  take  the  objection  at  the 
hearing ;  but  in  this  case,  the  party  is  a  mere  trustee ;  he  has  no  interest  whatever  in 
the  result ;  the  fund  he  holds  is  available  and  applicable  to  the  one  party  or  the  other. 
He  is  a  mere  stakeholder,  and  is  indifferent  between  them.  I  am  of  opinion  that, 
although  there  can  be  [609]  no  adverse  decree  against  a  party  under  these  circum- 
stances, there  may  be  a  decree  against  a  trustee,  if  the  trustee  is  willing  a  decree 
should  pass  against  him.  But  then  it  is  said  the  other  parties  have  a  right  to  insist 
upon  the  objection ;  and  a  case  of  Nightingale  v.  Dodd  was  cited  to  support  the  proposi- 
tion that  the  plaintiff  could  not  compel  a  defendant  to  assist  him  in  the  same  cause 
adversely  against  him ;  but  that  he  can  give  evidence,  saving  all  just  exceptions.  It 
is  not,  however,  for  the  defendant's  sake  that  this  is  required.  He  has  a  better  pro- 
tection against  giving  evidence — he  may  demur.  The  cause  of  objection  ought  to 
come  from  the  other  defendants ;  for  the  cause  of  objection  going  directly  to  affect 
himself,  he  may  demur  and,  therefore,  no  care  need  be  taken  of  him :  he  is  safe  at 
all  events,  and  the  order  is  in  that  case  saving  all  just  exceptions,  that  is  of  the  other 
parties.  Now  what  just  exception  is  there  in  the  mouth  of  any  of  the  other  parties 
against  the  examination  of  this  defendant  who  is  a  trustee  1  It  does  not  appear  to 
me  there  is  any  ground  of  exception  whatever ;  they  are  not  in  the  slightest  degree 
prejudiced  by  it.  It  is  true  where  a  suit  is  instituted  against  two  parties,  one  of 
whom  is  primarily  liable,  and  the  other  is  liable  in  a  secondary  degree,  you  cannot,  by 
examining  the  party  who  is  primarily  liable,  release  him,  so  as  to  come  in  the  first 
instance  against  the  other  party.  That  is  the  doctrine  laid  down  in  Nightingale  v. 
Dodd:  but  in  Nightingale  v.  Dodd  the  case  of  Carter  v.  Hawley  was  cited;  and, 
according  to  Mr.  Round's  MS.  note  of  that  case,(a)  Lord  Hardwicke  there  said, 
'*  The  rule  of  this  Court  is  where  you  examine  a  defendant  as  a  witness,  you  cannot 
pray  an  adverse  decree  against  him,  because  that  would  be  charging  him  upon  his 
own  evidence  ;  which  if  you  do  it  would  be  a  great  temptation  to  defendants  to  false 
swear  themselves."  [610]  He  then  points  out  what  is  the  rule  of  law ;  and  says, 
"  The  rule  of  this  Court  differs  from  the  rule  of  law,  because  there  are  several  cases 
where  parties  must  make  defendants  of  those  persons  whom  he  must  necessarily 
examine  as  witnesses,  as  in  the  case  of  trustees,  and,  notwithstanding,  pray  a  decree 
against  them  ;  for  although  they  may  have  the  legal  estate  they  are  not  materially 
interested."  I  am  of  opinion  that  in  this  case  none  of  the  trustees  could  possibly 
have  any  interest  in  the  result  of  the  suit. 

It  may  be  different  when  an  adverse  decree  is  prayed  against  some  of  the  defen- 
dants, and  the  other  parties  can  take  no  just  exception.  I  am  of  opinion  that  this 
objection  ought  not  to  prevail ;  and  that  the  decree  ought  to  be  such  as  I  have  stated, 
namely,  for  payment  to  the  plaintiffs  of  so  much  of  the  subsequent  fund  as  is  necessary 
to  give  them  the  benefit  of  his  whole  claim. 
• 

Thomas  Anthony  Teulon,  Plaintiff,  John  Curtis,  Defendant  Dec.  4th,  5th,  1832. 
— A.  being  entitled  in  fee  to  a  freehold  estate  in  remainder  expectant  on  the 
decease  of  B.,  demised  his  interest  to  C.  for  a  term  of  500  years,  subject  to  a 
proviso  for  redemption  on  payment  of  the  sum  of  10001.  and  interest,  without  any 
time  being  fixed  by  the  proviso  for  payment  of  the  money  :  the  deed  contained 
a  covenant  by  A.  for  payment  of  the  money  on  demand,  and  also  a  covenant  that 
it  should  be  lawful  for  B.  to  enter  into  the  property,  and  to  hold  and  enjoy  the 
same  until  the  payment  of  the  principal  money  and  interest :  Held,  that  the 
mortgage  was  in  the  nature  of  a  Welsh  mortgage ;  and  a  bill  of  foreclosure 
filed  by  B.  against  a  person  to  whom  A.  had  conveyed  his  reversionary  interest 
was  dismissed,  but  without  costs. 

(a)  See  Mr.  Blunt's  edit,  of  Ambler's  Reports,  vol.  2,  p.  583,  n.  3. 
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[S.  C.  2  L.  J.  Ex.  Eq.  17.] 

By  an  indenture  dated  9th  August,  1814,  and  made  between  Alexander  Peter 
Allan,  of  the  one  part,  and  the  plaintiff,  of  the  other  part,  Alexander  Peter  Allan 
granted  and  demised  to  the  plaintiff,  his  executors,  administrators,  and  assigns,  the 
remainder  or  reversion,  and  other  estate  or  interest  of  him  the  said  Alexander  Peter 
Allan,  of  and  in  certain  hereditaments  and  premises  therein  described,  for  the  term 
of  five  hundred  years,  subject  to  a  proviso  for  cessor  of  the  said  term  on  payment  by 
the  said  Alexander  Peter  Allan,  his  heirs,  executors,  or  administrators,  to  the  plaintiff, 
his  executors,  administrators,  [611]  and  assigns,  of  the  sum  of  10191.  7s.  4d.,  with 
interest  thereon  after  the  rate  of  five  per  cent,  per  annum.  The  deed  contained  a 
covenant  on  the  part  of  Alexander  Peter  Allan  for  payment  of  the  principal  money, 
and  interest  for  the  same,  on  demand  ;  and  also  a  covenant  that,  until  payment 
should  be  made  of  the  principal  money  and  interest,  it  should  be  lawful  for  the 
plaintiff  to  enter  into  and  hold  and  enjoy  the  premises ;  and  for  further  assurance. 
A  receipt  for  the  consideration,  signed  by  Alexander  Peter  Allan,  was  indorsed  on 
the  deed. 

By  indentures  of  lease  and  release,  dated  respectively  the  20th  and  21st  days  of 
January,  1829,  and  made  between  Alexander  Peter  Allan,  of  the  one  part,  and  the 
defendant,  John  Curtis,  of  the  other  part,  in  consideration  of  331.,  and  of  the  grants 
made  by  an  indenture  of  even  date  of  certain  annuities,  and,  in  consideration  of  the 
covenant  therein  contained  on  the  part  of  the  defendant  John  Curtis  for  the  payment 
of  certain  sums  of  money  therein  mentioned,  Alexander  Peter  Allan  granted, 
bargained,  sold,  and  released,  unto  and  to  the  use  of  the  defendant  John  Curtis,  his 
heirs  and  assigns,  the  remainder  or  reversion  of  and  in  the  said  hereditaments  and 
premises. 

Alexander  Peter  Allan,  the  younger,  died  in  April,  1830,  intestate.  The  plaintiff 
filed  his  bill  against  John  Curtis,  praying  an  account  of  what  was  due  to  the  plaintiff 
in  respect  of  his  mortgage  debt  of  10191.  7s.  4d.,  and  the  interest  thereof,  and  the 
usual  decree  of  foreclosure. 

The  defendant  Curtis,  by  his  answer,  stated  that  Alexander  Smyth,  the  tenant 
for  life  of  the  property,  was  still  living  ;  that  Alexander  Peter  Allan,  for  some  years 
prior  to  and  in  the  month  of  August,  1814,  resided  in  the  island  of  St.  Christopher, 
and  that  the  security  of  the  9th  of  August,  1814,  was  prepared  by  the  plaintiff  and 
sent  to  him  at  that  island  for  execution  ;  and  that  the  plaintiff,  at  the  [612]  same 
time,  wrote  and  sent  to  Alexander  Peter  Allan  the  following  letter  : — 

"  Mark  Lane,  30th  August,  1814. 

"  If  you  recollect,  not  only  in  your  letters  to  me,  but  also  in  your  letters  to  your 
sister,  you  have  always  said  that  I  was  to  look  to  the  Mill  Green  estate  as  a  security 
for  my  debt :  there  is  to  me  no  prospect  in  my  life  of  enjoying  the  benefit  of  it,  Mr. 
Smyth's  life  being  to  all  appearance  a  much  better  life  than  my  own  ;  neither  is  it 
to  me  a  desirable  security,  being  such  a  one  as  neither  myself  or  family  can  receive 
any  benefit  by,  but  by  a  greater  loss  in  his  more  valuable  life ;  neither  is  it  a  certain 
one,  all  depending  upon  your  life  against  his  :  nevertheless,  as  it  is  the  one  you  can 
give,  and  Mr.  Allan  has  kindly  promised  to  send  out  for  me  this  deed,  I  hope  and 
trust  you  will  with  pleasure  execute  it.  I  conceive,  you  being  absent  from  this 
country,  it  is  at  least  equally  your  interest  to  sign  it,  as,  should  you  live  longer  than 
Mr.  Smyth,  it  must  interest  me  or  my  children,  who  are  upon  the  spot,  and  have 
every  document  that  concerns  your  interest  equally  for  your  interest  as  well  as  for 
our  own.  I  shall,  therefore,  use  no  further  argument ;  but,  leaving  it  to  your  honor 
and  your  prudence,  with  every  wish  for  your  health  and  welfare, — I  remain,  dear 
Sir,  your  obedient  friend  and  servant,  "  Thomas  A.  Teulon. 

"Mr.  Alexander  Peter  Allan  to  Thomas  A.  Teulon,  Dr. 

"  1808,  Nov.  9.  To  amount  of  account  sent  out  under  the  city 

seal.  .....      £791   14  10 

1814,  August  9th.  To  5f  years'  interest         .  .  .         227  12     6 

.£1,019     7     4" 

[613]  And  that,  on  the  9th   of  November,  1815,  the  plaintiff"  wrote  and  sent  to 
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Alexauder  Peter  Allan,  who  was  then  residing  at  St.  Christopher's,  a  letter  to  the 
following  effect : — 

"Mark  Lane,  London,  10th  November,  1815, 

"Dear  Sir, — I  have  been  favoured  with  a  letter  from  your  sister,  requesting  me  to 
send  you  the  copy  of  the  late  Mr.  Allan's  will.  As  I  cannot  conceive  it  can  be  of 
any  use  to  you,  and  must  be  a  great  expense,  I  have  contented  myself  with  sending 
the  above  abridgment,  which  contains  all  that  has  been,  or  is  to  be,  acted  upon.  By 
favour  of  Mr.  Allan,  I  have  received  the  lease  of  Mill  Green  estate  of  which  you 
desire  a  copy;  for  the  same  reasons,  its  uselessness  and  expense,  1  have  declined 
sending,  but  have  above  put  the  substance  of  its  contents.  I  am  glad  you  signed  it, 
it  being  all  you  can  give,  though  a  loss  of  25  per  cent,  on  the  amount  would  be  much 
more  solid  security,  for  Mr,  Smyth  is  in  as  good  health  as  you  can  possibly  be,  and, 
from  his  regular  and  temperate  habits,  likely  long  enough  to  continue  so.  I  think 
your  letter  of  12th  July,  1808,  coupled  with  your  power  of  attorney,  which  I  possess, 
would  have  answered  every  purpose,  in  case  it  should  have  been  necessary ;  but,  as 
this  puts  the  matter  beyond  all  doubt  and  enables  me  to  act  for  you  as  though 
I  acted  solely  for  myself,  it  is  better,  and  will  enable  me,  should  I  be  called  to  act 
upon  it,  much  more  eflectually  to  serve  you  as  well  as  myself.  I  understand  you  are 
anxiously  desirous  of  selling  your  interest  in  Mill  Green — at  present  you  have  no 
interest  to  sell.  If  you  had  any,  there  would  not  have  been  occasion  for  me  to  have 
taken  a  lease  at  present;  you  are  only  the  presumptive  heir-at-law;  but  who  will  be 
the  inheriting  heir,  God  only  knows." 

And  that,  on  the  17th  of  December,  1814,  the  plaintiff  wrote  and  sent  a  letter  of 
that  date  to  Bridget  Feltham,  [614]  the  sister  of  the  said  Alexander  Peter  Allan, 
and  who  was  then  acting  in  his  affairs,  to  the  following  effect  :-;— 

"  Dear  Madam, — On  Thursday  evening,  I  found  your  letter  on  my  return  home, 
and  thank  you  for  the  particulars  it  contains  of  our  worthy  friend  Professor  Richard- 
son's death.  Having  so  many  other  relatives,  I  shall  not  be  surprised  if  the  improvi- 
dence of  your  brother  should  have  caused  him  to  be  overlooked.  It  is  now  some 
years  since  I  have  heard  from  him.  A  Mr,  Akers,  a  gentleman  who  has  a  large  estate 
in  St.  Kitt's,  has  sent  to  his  son-in-law  my  account,  by  the  last  fleet,  amounting  to 
10191.  7s.  4d.,  to  get  him  to  give  me  a  bond  and  assignment  upon  Mill  Green,  should 
it  ever  come  to  be  his.     Here  I  leave  it." 

The  answer  also  stated  that  Alexander  Peter  Allan  conceived  that  he  was  to  give 
the  plaintiff  a  mortgage  or  security  upon  his  reversion  or  remainder  in  the  heredita- 
ments and  premises,  only  to  be  enforced  and  have  effect  upon  the  death  of  Alexander 
Smyth,  the  tenant  for  life;  and  that,  under  such  impression,  he  executed  the  deed 
of  9th  August,  1814  ;  that  he  had  been  informed  by  Alexander  Peter  Allan,  and 
believed  that  Alexander  Peter  Allan,  down  to  the  time  of  his  death,  believed  that 
the  deed  of  9th  August,  1814,  was  not  and  could  not  be  in  any  manner  a  security  that 
could  be  in  force  or  have  any  effect  against  the  hereditaments  therein  comprised  until 
the  death  of  Alexander  Smyth,  the  tenant  for  life,  and  until,  by  such  death,  the 
hereditaments  should  fall  into  his  actual  possession.  The  defendant  also  stated  that 
he  was  induced  to  purchase  the  reversionary  interest  of  Alexander  Peter  Allan,  upon 
a  representation  that  the  security  executed  by  the  indenture  of  the  9th  August,  1814, 
could  not  be  enforced,  or  in  any  manner  affect  the  property  until  the  death  of 
Alexander  Smyth.  And  the  [615]  defendant  submitted  that,  under  the  circum- 
stances, the  plaintiff"  was  not  entitled  to  file  a  bill  of  foreclosure,  and  that  the  bill 
could  not  be  sustained.  The  defendant  admitted  that,  previously  to  the  execution  of 
the  deed  of  21st  July,  1829,  he  was  informed  that  Alexander  Peter  Allan  had  mort- 
gaged the  property  to  the  plaintiff"  for  securing  to  him  the  debt  or  sum  of  10191. 
7s.  4d.,  but  that  such  mortgage  was  not  to  be  in  any  manner  in  force,  or  have  any 
operation  or  effect,  until  after  the  death  of  Alexander  Smyth  ;  and  the  defendant 
stated  that,  previously  to  the  execution  of  the  deed  of  21st  July,  1829,  Alexauder 
Peter  Allan,  or  his  agent,  shewed  to  the  defendant  the  two  letters  from  the  plaintiff", 
of  the  30th  August,  1814,  and  the  10th  November,  1815;  and  that  the  defendant 
confided  in  the  information  given  to  him,  corroborated  by  the  two  letters  of  the 
plaintiff,  and  was  satisfied  that  the  plaintiff  could  not  put  in  force  his  mortgage,  or 
call  upon  the  defendant  to  pay  such  mortgage  or  file  a  bill  of  foreclosure  until  the 
death  of  the  tenant  for  life. 
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The  plaintitF  proved  the  execution  of  the  deed  of  9th  August,  1814. 

The  defendants  proved  the  letters  of  the  plaintiff  set  forth  in  his  answer. 

Mr.  Simpkinson  and  Mr.  James]Russell,  for  the  plaintiff.  The  title  of  Allan,  the 
mortgagor,  was  a  title  in  remainder.  The  tenant  for  life  is  still  alive. (a)  The  bill 
of  foreclosure  is  quite  of  course ;  but  it  is  objected  that  the  mortgage  is  a  Welsh 
mortgage.  The  mortgage  is  by  way  of  demise  for  a  term  of  five  hundred  years, 
subject  to  a  proviso  for  redemption  on  payment  of  the  principal  money  and  interest. 
No  time  is  fixed  for  the  payment  of  the  principal  money  and  interest.  If  the  deed 
had  stopped  here,  it  might  have  been  said  to  be  a  Welsh  mortgage ;  but  the  deed 
contains  a  covenant  for  payment  of  the  [616]  principal  and  interest  on  demand. 
Admitting  it  to  have  been  decided  that,  in  a  Welsh  mortgage,  the  time  for  redemp- 
tion is  unlimited,  it  is  laid  down  that,  in  a  Welsh  mortgage,  there  is  no  covenant 
for  the  payment  of  the  money,  and  no  right  of  action  in  the  mortgagee  to  compel  the 
repayment :  the  terms  of  the  contract  are  that  the  money  shall  be  paid  by  percep- 
tion of  the  rents  and  profits.  In  King  v.  King  (3  P.  Will.  358)  and  Lawley  v.  Hooper 
(3  Atk.  280)  it  is  distinctly  stated  that,  in  a  Welsh  mortgage,  there  is  no  covenant 
for  payment  of  the  money.  It  would  also  seem,  from  Howell  v.  Price  (1  P.  Will.  291), 
that  no  action  lies  for  repayment  of  the  money.  By  the  terms  of  the  contract,  no 
period  is  limited  for  payment  of  the  money.  The  estate  is  assigned  for  the  purpose 
of  paying  the  debt  out  of  the  rents  and  profits  and,  of  course,  no  personal  action 
could  be  brought  contrary  to  the  terms  of  the  contract.  In  Hartpole  v.  Walsh  (5  Bro. 
P.  C.  267,  Toml.  edit.),  which  was  the  case  of  an  Irish  mortgage,  the  principal 
money  was  payable  whenever  the  mortgagee  should  give  eighteen  months'  notice  to 
the  mortgagor ;  and  yet  the  mortgagee  having  been  in  possession  for  a  great  many 
years,  the  Court  dismissed  the  bill  for  redemption.  The  only  diff"erence  between  that 
case  and  the  present  is  that  there  eighteen  months'  notice  was  required  for  payment 
of  the  money ;  in  the  present  case  it  is  payable  on  demand,  and  the  demand  is 
admitted.  It  is  impossible  to  give  any  effect  to  the  deed  without  considering  the 
whole  of  the  covenants.  Taken  together,  they  necessarily  control  each  other — 
Browning  v.  Wright  (2  Bos.  &  P.  13).  The  mortgage  is  therefore  clearly  a  good 
and  subsisting  mortgage,  and  the  plaintiff  is  entitled  to  foreclose  the  equity  of 
redemption. 

Mr.  Boteler  and  Mr.  Barber,  for  the  defendant. 

The  covenants  throughout  are  not  such  as  would  be  [617]  found  in  an  ordinary 
mortgage.  The  effect  of  the  deed  is  consistent  throughout.  The  covenant  to  pay  on 
demand,  and  the  covenant  for  quiet  enjoyment,  and  the  other  covenants,  are  quite 
incompatible  with  a  common  mortgage.  It  has  been  said  that  this  is  not  a  Welsh 
mortgage  on  account  of  the  covenant  for  payment  of  the  mortgage  money.  It  is 
quite  immaterial  what  the  contract  is  ;  the  question  is,  what  would  be  the  effect  of  a 
decree  of  foreclosure  1  It  would  be  to  work  a  forfeiture  where  none  is  intended  to 
be  given  by  the  deed.  A  Court  of  equity  will,  in  many  cases,  relieve  from  a 
forfeiture,  but  no  case  can  be  found  in  which  the  Court  has  made  a  decree  working 
a  forfeiture.  The  case  does  not  rest  only  on  the  deed,  but  on  the  correspondence 
which  passed  between  the  parties.  We  shew  by  the  letters  that  Mr.  Teulon 
desired  to  have  a  lease  for  the  benefit  of  Mr.  Allan,  who  resided  in  the  West 
Indies,  as  well  as  himself.  Allan  sends  to  Teulon  for  a  copy  of  the  deed  and 
consults  him  as  to  the  power  he  might  have  of  selling  the  reversion.  Teulon  does  not 
send  a  copy,  but  an  abstract  in  a  letter  which  shews  the  nature  of  the  transaction. 
A  decree  of  foreclosure,  in  any  suit,  is  not  absolute  at  law.  The  tenancy  is  similar  to 
a  tenancy  by  elegit. 

Mr.  Simpkinson  replied. 

Lord  Lyndhurst,  L.  C.  B.  My  present  impression  is  that  the  plaintiff  had  a 
double  remedy.  Independently  of  the  Irish  case,  the  facts  of  which  are  complicated, 
I  should  not  entertain  any  difficulty.  Where  part  of  the  instrument  is  clearly  at 
variance  with  the  other,  you  must  look  at  the  effect  of  the  whole ;  but  it  does  not 
appear  to  me  that  there  is  any  ambiguity  in  that  part  which  relates  to  the  lease,  and 
the  subsequent  covenant  for  payment  of  the  money.  According  to  the  covenant,  the 
money  is  to  be  paid  on  demand  and,  if  not  paid,  may  be  enforced  by  action.  For 
further  security,  a  lease  is  granted  for  five  hundred  years,  [618]  but  with  a  condition 
that  it  shall  be  redeemable  on  payment  of  the  money  generally,  without  any  limitation 

(a)  He  was  stated  to  have  died  a  few  days  before. 
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or  stipulation  as  to  the  time.  There  is  nothing  to  lead  me  to  the  conclusion  that  any 
thing  should  be  engrafted  on  this  covenant  so  as  to  limit  the  indefinite  time  in  the 
proviso.  It  is  quite  consistent  that  the  parties  should  have  entered  into  this,  though 
certainly  an  ambiguous  covenant.  The  creditor  might  fairly  say,  I  will  take  your 
covenant  for  payment  of  the  money  on  demand,  but,  as  a  further  security,  I  will  have 
a  term  of  five  hundred  years  granted  to  me  of  the  property ;  and  if,  therefore,  from 
any  circumstance,  I  should  not  be  able  to  enforce  my  remedy  by  a  personal  action 
for  payment  of  the  money,  I  shall  have,  at  least,  the  power  of  paying  myself  out  of 
the  rents  and  profits  of  the  estate.  This  is  my  present  opinion,  but  I  will  look  at  the 
case  in  the  House  of  Lords. 

Dec.  5th. — In  this  case,  Allan  being  indebted  to  Teulon,  who  is  the  plaintiff"  in 
this  case,  in  the  sum  of  10001.,  it  was  agreed  between  them  that  Allan  should  grant 
a  lease  for  five  hundred  years  of  the  property  in  question.  And  it  was  provided,  and 
Teulon  covenanted  that,  in  the  event  of  the  money  being  paid,  the  lease  should 
terminate  and  be  void.  There  was  also  a  covenant  on  the  part  of  Allan  to  pay  the 
money  on  demand.  And  it  was  further  provided  that,  until  the  money  should  be 
paid,  Teulon  might  occupy  the  premises. 

The  case  turned  on  the  construction  of  the  deed. 

In  the  proviso,  no  limitation  is  made  as  to  the  time  for  payment  of  the  money  nor 
as  to  the  terms  of  redemption.  But  it  was  contended  that  the  subsequent  covenant 
by  Allan  had  the  effect  of  giving  a  limitation  to  the  proviso.  I  take  the  rule  of  law 
to  be  this,  as  to  the  construction  of  covenants,  that,  where  there  are  two  covenants, 
which,  when  considered  according  to  their  grammatical  import  and  legal  effect,  are 
consistent,  you  must  so  construe  them  as  to  give  effect  to  both  of  them.  Now  these 
two  stipula-[619]-tions  do  not  appear  to  me  to  be  at  variance  with  each  other,  either 
according  to  their  grammatical  import  or  their  legal  effect.  It  is  not  at  all  inconsistent 
that  a  party  should  stipulate  that  he  should  hold  the  property  till  his  debt  should  be 
paid,  and  that  the  debtor  should  covenant  to  pay  the  debt  on  demand  ;  the  covenant 
and  the  proviso  are  not  therefore  inconsistent.  The  case  cited  from  Bosanquet  and 
Puller's  Reports  does  not  apply  to  the  present  question.  In  that  ease  there  was  a 
grant  of  lands  in  fee  and  a  covenant  by  the  vendor  that,  notwithstanding  any  act 
done  by  him  to  the  contrary,  he  was  seized  in  fee,  and  that  he  had  full  power  to 
convey  the  same  ;  and  the  question  was,  whether  the  words,  notwithstanding  any 
act  done  by  him  to  the  contrary,  overrode  the  whole  clause— and  the  Court  held 
that  they  did.  The  decision  has,  therefore,  no  bearing  on  the  present  case :  and  it  is 
impossible  to  suppose  that  what  has  been  contended  for  could  have  been  the  intention 
of  the  parties  to  this  deed  ;  for,  if  so,  the  money  might  have  been  demanded  immedi- 
ately after  the  execution  of  the  deed,  and  the  mortgagee's  estate  have  instantly 
become  absolute. 

In  Hartpole  v.  Walsh,  the  mortgagor  covenanted  to  pay  the  mortgage  money 
within  eighteen  months  after  demand,  and  he  also  covenanted  for  the  quiet  enjoyment 
of  the  premises  by  the  mortgagee.  So  far  the  cases  are  analogous.  But  in  that  case 
there  had  not  been  any  interest  received  for  thirty  years ;  a  bill  was  then  filed  to 
redeem  the  mortgage  under  special  circumstances ;  the  cause  was  not  prosecuted  with 
reasonable  despatch ;  sixty  years  afterwards  elapsed,  when  a  bill  to  redeem  was  dis- 
missed, and,  on  appeal,  that  decree  of  dismissal  was  affirmed.  It  does  not  appear  on 
what  grounds  the  decree  in  the  Chancery  of  Ireland  was  pronounced,  nor  on  what 
grounds  it  was  affirmed  in  the  House  of  Lords.  But  it  is  material  to  notice  that, 
fifty  years  before  the  decree  was  pronounced,  an  interlocutory  order  had  been  made 
referring  it  to  the  Master  [620]  to  take  the  accounts.  It  is  most  probable  that  the 
decree  proceeded  and  was  affirmed  on  the  ground  of  the  impossibility  of  taking  long 
and  complicated  accounts  at  such  a  distance  of  time. 

The  case  does  not  therefore  appear  to  me  to  be  an  authority  in  opposition  to  the 
construction  I  have  given  this  deed,  and  which  construction  appears  to  me  to  be 
consistent  with  the  correspondence  and  the  intention  of  the  parties  as  evidenced  by 
the  letters. 

The  bill  must  be  dismissed,  but  without  costs. 

Memorandum. 

In  Michaelmas  Term,  1832,  John  Beames,  Esq.,  Robert  Monsey  Rolfe,  Esq.,  and 
Clement  Tudway  Swauston,  Esq.,  were  appointed  three  of  His  Majesty's  Counsel, 
learned  in  the  law. 
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